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Opus  variumynec  tllis  tantum  qut inforofed  tis  ettam^  qut 
tnfcbolis  verfantur ,  long}  vttltffimum^ad  vera,  retla.- 
que  iuris  principia  capeffendayquorum  ignoratione  prag- 
jnattcuvulTarifque  intertretes  Pafftm  ctcutiunt.         (Y.  / 
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SER  ENISSIMO 

PRINCIPI  CAROLO  EMAN  VELl 
Sabaudiae  Duci,Subalpinorum 
Principi, 

^tNTONlUS  FWBE  H  S.  J>.  Z>, 

olent  egenidebkores,  cumaddiem 
non  habent  totius  debiti  pccuniamin 
numerato,partis  ofterre  folutionem ,  in 
eamquerem  creditoris  beneuolentiam 
implorare,vt  ab  eius facilirate  impetrec 
per  gratiam,quod  ab  inuito  extorquere  per  executorc 
nonpoflent.Idcm  Scantehaca  mefa&umfuifleagnof- 
co,Princeps  Sereniflime ,  &  nuc  quoqr  video  mihi  clTe 
faciendum.Nam  quiChiliadem  tibi  debeo , aut  potius 
omnia,  pro  chiliade  collatoruabstc  in  mebeneficio- 
rum,poftoblatasprimum  DecadesquinqueSc  viginti, 
nunc  fecundam  partem  ex  Decadibus  totidem  confla- 
tamadfero.  Infumma  Hemifchiliadem  proChiliade, 
poftea  tertiam  quoque  partem  oblaturus ,  atque  ita  ta- 
dem,fiDeusvolet,Chiliademipfamcompleturus.  No 
adfero  cxcufationem.qubd  ad  certam  diem  non  debui: 
tanto plus  enim  tuar  humanitati  deberc  me  fentis ,  qui 
folutionem,  quam  ftatim  vrgere  poteras,in  huc  vfque 
diem  expedafti.Nec  rurfus  ignoro,  fic  iure  noftro  co- 
paratum  eile,vt  ad  conftituendum  in  mora  debitorcm , 

■ 
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Epistola 
qui  factum  &  opus  promiferit,fufticiat  prxteriifle  tem- 
pus  intraquod  rieri opus potuit,neque  raclum id  fuiflc. 
Sed  habeo  tamen  multa  qux  mouere  dcbcant ,  ne  qua 
mihiextot  annorum  ceifationc  mora  imputaripoflc 
videatur.  Atque  ne  Rationalia  mea  com- 
memorem,  &:  quatuor  conie&urarum  libros  interim 
editos,aliaqueopcrainchoataquxin  publicum  brcui, 
vtfpero,fumdaturus:tot  eciam  Fere  cotinuasafex  retro 
annisperGal!iam,&ItaIiam  percgrinationes,  quibus 
nihil  eft  ad  fcribendum,prxfertim  dc  iure  noftro,inco- 
modius  :  Vnam  mihiexcufationeillam  adferrelicear, 
quam  cx  rcpetito  aducrfx  valetudinis  cafu  rcpetcre  non 
nifi  iuftc  poflum ,  quod  fupcriore  quinqucnnio  ingen- 
tcm  fanguinisefiomachodeie&ionem  bis  paflus  ,  fe- 
mcl  in  Italia,itcrum  domi,non  folum  intcrmittcre  ftu- 
dia per tempus aliquod coa&us fui, fed ctiam  omnem 
fcrc  fcribendi  in  pofterum,  ne  addam  ftudcndi  quoque 
curam  dcponerc:idquefeciflem,fipIusapudme  impe- 
ria  medicorum,  Scamicorum  preces,  quam  vetera  mea 
de  hbris  noftrisbene  merendi  vota  valuiflcnt.  Quam 
tibi  excuiationcm  ficut  notiflimam  efTe,  ita  &c  acccptif- 
fimamforenondubito,  cuius  vidco  iamate  habitam 
fuiflTerationem ,  cum  anno  fupcriore  vltro  mihi per  te 
oblatam  (quqfingularis  tuafuit  bcnignitas)  iuris  ciui- 
lis  inalma  Taurinenfi  Academia  publice  prxlegcndi 

Erouinciam  ne  fufcipere  potuerim,  vna  hxc  res  prohi- 
uit,mequchisimperiisparcre,  quodvnum  maxime 
fcmper  volui  ,vt  debui,non  permifit.Qux  fi  a  me  fufci- 
pi  prouincia  potuiflct ,  Dcus  bone  quam  citb ,  &  quam 
FacileChiliadcmabfoIuiflem  ?  Quid  enim  fere  publi- 
ce  doccre  ex  1 1  :rifprudentix  dignitate  potuifTem,  quod 
non  ad  pragmaticorum  noftrorum,  &  interpretum  er- 
rores  detegendos,c6futand6fque  pertinuiiTet?  Verum 

etiamfi 


D  E  D  I  C  X  T  o  i  I  a! 

ctiamfi  non  hxc  me,quod  mallem,excufatiotueretur, 
expedandumtamentanufperfuit^vtexploraremjCjuid 
dc  prioribus  noftris  Decadibus  candidi  iuris  Itudiofi 
fentirent,quid  etiam  inuidi  &c  maleuoli obtre&atores, 
vt  commodius  decerncrem  an  inftitutum  profequi ,  an 
de/ercrepotius  deberem.  Comperi  autem,n\fimegra- 
uiffimorum  virorum  fefellit  relatio,  placuiflc  non  mo- 
do  conatu,  fed  ck  ipfum  opus  noftrum  iis  pene  omnib9 
quosfchola,6cquosforu  exercet:  adeoque,quipvaeci- 
puus  laboru  meoru  &  finis  fuit,8c  fru&us  crit,fupremas 
plerafcjue  Curias in emergentibus  ex  fa£co tnjejtionib9 
dccidendis  fua  iam  autoritate  comprobaffe  non  pauca 
ex  lis, cjua:  anobis  nontam  innouatafunt  ,quam  reuo- 
cata-.&i  ionge  aliter  pronuntiatu  in  mulcis  fuilTc ,  quam 
pronuntiandumab  lis  fucrat  ,  fireceptiffimoscrrores 
quos  rcfutauimus,  pro  certiifimo  iure  habuiffent.  Sed 
.tamen  audio  etiam  efle  aliquos,  c^ui  non  folum  opinio- 
nes  noftras  damnenr ,  quod  minus mirarer,  fed > quod 
grauius  fera,  ipfum  etiam  propofitum  noftrum  repre- 
hendant ,  necdiffimulenc  vellcfe  contranos  fcnbere 
ex  profeffo.  Quod  fi  facient,eo  confilio  vt  nouumfa- 
celfant  nobis  negotium  ,noftramque  incccpto  opere 
profequcndo  diligentiam  rcmorentur,quam  excitare, 
.&  adiuuarc  potius  deberent,nx  maligni  funt,  &  hoc  i- 
pfo  indigni  quos  curemus,&  quibus  rcfpodeamus.  No 
decrur,ni  fiillimur,  ex  tot  ftudiofis  quibus  prodefle  ftu- 
demus,5c  profumus,quos  cura  ha:c  tangat,ftudiumque 
pro  nobis  refpondendi,fi,quod  vix  fieri  poffe  credo,ta- 
ta:  dignitatisaut  eruditionis  erunt  reprehefores,  vt  me- 
reantur.  At  fi  amici  quoque  ipfi,&  beneuoli  obiurgato- 
res  videbuntur ,  erit  potius  quod  iis  gratias  habcamus, 
eorumque  reprehefiones  i\  iniufta:  erunt,  finefelleex- 
cipiamus:finiufta:,pcrindeillasbeneuoIequcqucacci- 
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piamus.  Nuquamcertenos  pudebit  mutare  fententia, 
cuiuserrorem  agnofcere  liceatexiufta  cuiuflibet,  vel 
maleuolentiffimi,autimperiti{fimi  leguleij  reprehcn- 
fione.  Tantam  fcilicet  iftam  in  erroribus  etiam  agnitis 
tuendis  pertinaciam  iis relinquimus ,  cjui fcribendo id 
agunt,vt  famam  nominis,  vanamciue  gloriam  aucupe- 
tur,potius  quam  vt  public^  cofulant  vtilitati :  quafi  in- 
di<mum  fit  bono  Iurifcofulto,  id  facerc  quod  a  Scaeuo- 
la,Papiniano,aliifquenobilioribus  Iurcconfultis lcgi- 
mus  olim  fa&itatu.Nos  vero  quid  aliud  volumus,quid 
agimus,quid  ambimus,nifi  vtlurifprudetianoftraper 
nos  quotidie  fiat certior,ornatior,illuftrior ?  Quid  aute 
vellurifprudentia^vel  noftra  intereft,an  fcriptis  noftris 
id  contingat,an  eorum  qui  nihil  fcriberent,fi  non  prio- 
resnosfcrip(i(Terhus?Atquipotuimus,inquiunt,etiam 

nos  errare.Quis  nefcit?  Quis  negat?  Quare  nec  ofFendi- 
mur ,  fi  quis  errare  nos  dicat ,  dummodo  idipfum  pro- 
bet.Sed  quidni  pariter  liceat  nobis  &  eodem  iure,  alio^ 
ruerroribus  adfcribere,  quicquidprobamusaratione 
iuris  abhorrere?  Ncque  tamen  quicquam  eft,vt  audio, 
quod  delicatos  iftos  tam  male  habcat,  quam  qubd  pra  - 
gmaticorumopinioneserroneas,  totquc  rationibus  a 
nobisconfuiatas(  funt  enim  &  ipfi  pragmatici  venus 
quam  Iurcconfulti)  Errores  appellamus :  riimirum  lice- 
re  nobis  potuit ,  vt  &  pragmaticorum  &  intcrpretu  er- 
rores  reprchenderemus :  At  non  illud  licere  dcbuit,  fi  i- 
ftis  credimus,vt  erroresdicereauderemus.  Iam  ergo 
vicimus,fi  de  folo  nomine  &  operis  infcriptione ,  non 
dere  ipfa  difputamus.Sum  ego  lanc  non  equidem  Spar 
tanus,fcd  tamen  prifcae  illius  Spartanorum  in  loquen- 
do  libertatis  imitator  ,  quibus  follenne  fuit  ( ficenim 
Legatusquidamfertur  olim  refpondiffe  Philippo  Ma- 
cedonumRegi  conqucrenti  qubd  fe  perfidum  Laced^- 

moni) 
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Dedic/itohia. 
monij  paflimvocitarent)  vnamquaquc  rernpropr  iis 
&  naturahbus  nominibusnuncupare  ,non  vcrborum 
ambagibus,adfimilitudinem ,  &adulationetnma2i$ 
quam  ad  exprimendum  id  quodrevetaeffct ,  effc&is! 
Necplaneoccurritetiamnum  aliud  noraen^utapuus 
autfuauius,quo  erratium  opiniones  exprimam ,  cjuam 
fi  erroresdicam .  Quid  enim  (i  nug*  nominaffem  ,  aut 
mefiidf  ?  Me  ifti  dicerent  vtique  blafpheoiaile.  Scribaot 
itaquefi  volent  &quantas  poteruntChiliadesDE  er- 
roribvs  Antonii  Fabju.  Per nos certelicet,  futu- 
rumque  fpondemus, vt ciim  id  facicnt,  non  dc  nominc 
coqucramur/ed  dere  ipfa,fiquod  Chiliadis  infcriptio 
pollicebitur,autor  nonpraeftabit.  Deillopotiuscon- 
queri  placet,quod  ifti  de  nobis  tam  male  fcntiunt,  vt  pu- 
tent  fcriptis  noftris  &  pragmaticosomnesnorari  etiam 
eruditiflimos,  quales  plcrofquc  efle  nbn negamus,  &  o- 
mnia  quse  a pragmaticis  tradita,  vel  recepta  funt,omni- 
no  reprehendi.  Namqueadmodum  nondealiis,quam 
de  imperitioribus  pragmaticis  debcllandis  cogitamus, 
ita  neque  de  ahis  pragmaticorum  confutandis  traditio- 
nibus,quam  quibus  manifeftifTima^certillimaque  iuris 
ratio  aduerietur.  Habcbunt  certc  quotquot  hanc  pofte- 
riorem  prioris  noftra:  H  emilchiliadis  partcm  fiue  bona 
fiuemala  mente  legcnt,  quod  iuftius  vel  laudent,vel  rc- 
prehendant.  Continetcnimquxftiones&  nobiliores  & 
difhciliorestraclatasanobis  ob  hoc  ipfum  tantodili- 
gcntius,vt  non  dceiTct  inuidis  quo  magis  vel  ad  fcriben- 
duininuitarentur,  vclquodminus  vellem,a  fcribendo 
detcrrerentur.  Vndc  fpcs  etiam  nec  dubia  fubit  fore,  vt 
non  minushx  Decades  quam  priores  te  vnum  habeanr, 
Sereniflime  Princeps,  &  patronu  &  Mecxnatem ,  cuius 
gratia  &  patrocinio  fuffult*,  nihil  fibi  ab  hoc  genus 
hominum,  aut  calumniis,  aut  conatibus  metuendum 


'  "  Epis  tola, 
efle  arbitrentur.Tu  enim  vnus  maxime  es  intcr  tot  Priri 
cipes,  qui  iurifprudentiae  dignitatem  amas,  nihilque  o- 
ptasardentius  pro  fingulari  tua  erga  fubditos,bonum- 
cjue  publicum  voluntate,quam  vt  tot  profl  igatis  errori- 
bus  cedat  tandeminfaniarationi,falfitas  veritati.  Vti- 
namverMaboribusmeisaflequi  hoc  faltem  poflim,  vc 
Iurisprudentia  ipfa  ornameti  aliquid  fibi  a  Caroli  Ema- 
nuelis  Senatore  minimo  equidcm,  fedtanti  Principis 
felici  genio  fautore  maximo  accepifle  aliquando 
gaudeat,  &  glorietur.  Tu  interim  falue,Prin- 
ceps  inuicl:iflime,nobifque  omnibus,ac 
toti  reip.Chriftianx  diu  felix  viue. 
Dat.Necii  6.  Cal.  Mart. 

M.DCIV. 
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ve  cautione  rio  alienandt  nec  dtppandt^praftandaperfratremjeroriftatuto  ex- 
cluftQuandtumafculusalufuisfupererit.    -  10.177 

DECADIS  XXXL 
vecejftone  actranfmijfione  fideicommtjft  vntuerfalts.  Er.\.i%\ 
De  tnterrupttone  graduum  tn  fidetcommtjfariafubftttutione.  x,  i94 

d  e  tranfmtjftonc  condttionattfidetcsmmtftiex  cometTuns  mducenda  3.300 
DeconU8uris,ex  qmbusfidetcommtfficondtttonaltt  tranfmtffio  mducipoffc  crt- 

ditur.  4-3°<» 
De  tranfmifftone  fideicommtfft  conditionalis  vniti  cum  iure  adcrefcendi.  5  31$ 
dc  dtffnentta  pupilU*ts  &  fideicommtffaria  fubftituttoms  cum  de  tranfmijfione 

agttur  xtemque  de  dtjferentia  pupilUru  fubftttutionu  &  iuris  adcrcfccndi. 

6.318 

t>econctUattonelfifiltus\iMvulg.&pupillfHbftxuml.W 

veiomu.hered.  7-*U 
Y>c  fitt  heredts  exiftentia  ex  rattone  iuris  cmilisftu*  isfubftttutu  habeatftue  co- 

heredem.  .  8.318 

D  e poteftate  exislentia  fui  heredu  ex  iure  pratorio  cum  isfe  mmsfcusr,  aut  ta- 

custjd  eftynec  immtfcustfe/tec  abftiriust.  9 .331 

De  credstortbus  agenttbus contra fuum  heredem  quife  nec  immifcuit ,  nec abfti- 

tmit.an  habeant  fundata  intentione)&  qutdfiexpreffimabfttnuertt.  10,339 

DECADIS    XXXI  I. 
De  fuo  herede  fe  abftinente.cui  datusfuttfubftttutuspupdtaris  Er  .1.548 

vefententia&emendatto»eLfutiams4ti.D.de  acqutr.hered  3-355 
D  e  edttlo  cutus  mentio  fit  in  l.quafitum  4,o.eod.ttt.de acqutr.hered.  5.361 
Dcfratrc  exheredato  (ubftituto fratri  impuberi fcripto  heredi  4.366 
Defuoherede  inftituto  fe  abftinente  ex  teftamento,&  patemam  hereditatem  re- 
tinente  ab  inteftato.  ~Ad U.§.quifuntinpoteft.D.fi quis omijf.caufitefi.i.i. 

C.pro  hered.i.i.C.vnd.ttber.  5.359 
vefuo  herede  vulgaremfubftttutumhabente ,  an  neceffarius fit  an  voluntarms 

V  e  poteftate  illtus  condstiomsji  heres  non  erttjn  vulgarifubftitHttonefuo  heredt 
fatla. 

iepoteftatevulgarisfubftUuturitsinfpeciedfifiliHi  \6.D.de  ttb.&pofth.  S  373 
D€  tacitavulgarifubftitutione.  9-580 
vefubftttuto  puptllarttan  admittatur  viuo  impubere  quifc  abftmuit.  Ad  l.pa~ 
terf*m.2%.D.de  reb.autor.tudpoffid.  10.388 


I 
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DECADIS  XXXIII. 
ve  confirmatione patcrni  teflamenti  ex  vutgartfubflttutione ,  quam  interpretes 

tacitam  vocant.  Er.i.tfj 
d  efubfhtutione  m  cafum pupillaremfatla  impubert  qui  decejferit  viuopatre  i. 

401 

d  e  pupillarifubfiitutionefacla  ventripoflhumo  nullo  nato.  5*4°7 
Df  vulg art fubftitutione  quam  tacitam  vocantjtrahenda  ad  bona pupitli  4 . 40$ 
Df  tactta  vulgart  & puptllart citm  mater  efltn  mcdto.ffr  ad l.vlt.C.de  tnfttt.  & 
Mftit.  5.414 
D  *  fubflitutione  vulgart  mixtavt  vocantfartim  exprejfa,partim  tacita.  6.  41 
l>e vutgari fubflitutione  fatta fHto fam.repudianti tvelper  iniuntlum heredi  0-1 

nus  reflituenda  heredttattsyfi  heres  non  erit.  7. 426 

S*  quis  inflituerit  filtum  fuum^e-r  ex  eo  nepotem.  8.4 1 4 

D  e  patre  ftipulante  aut  altter  contrahente  pro  fe  e-r  filijs  fuit*  9 .440 

D  e  cmphyteuftfluam  quis  profeejr  fitttsfuts  acceperit.  10.446 

DECADIS  XXXIIII. 
d  e  illo  quifubftttutus  efl  vulgartterjpuptllariter ,  <£• per fideicommifum.  Etad 
NoueU.yde  hereeLefr  falcid.  £*J-4$4 
De  verbis  qua  vocant  communta.  Quale  effe  volum  verbum  fubflttuo  ,  Et  de 

verbo  inflituo.  1.460 
D  e  vnbUyPeruenUt^PmineatjHaheatfsXideattRemaneat^Succedat^Reuer' 

taturyDeuoluatur,  Adcrefcaty  Acciptat,  Aiortatur.  &  alits  qua  vocant  vei 

diretlaveIciuiIia,velcommunia  iure  gentium,vel  cmtli.  $.466  . 

De  tranfmtffario  heredttatis  Theodoftano  an  vulgart  fubflituto  preferatur. 

4-471 

d  e  tranfmijfario  lufhnianeo  anfubfiituto  vutgaripraferatur.  5.475 
D*  dtffercntia  iurts  abfltnendt  ejr  iuris  delwcradt.Adl.eum  antiquioribusy.C, 
deistr.delib.  6.47S 
d  e  fententia  §.cum  autem.l  .vnica  Cde  caduc.totlendis.  efr  l.fi  quirfiliumfam. 

j.inprineip.Djieacquir.hered.&  l.$.c.de  ture  delib.  7*481 
Detranfmtfftone  rcflitutionis  m  integrum  in  heredem  minoris  ad  heredttatem 
auam  minorrepudtauityCum  adefl  vulgaris  fubftitutus.Ad  l.quod 
fi minor  i^.ScauoIa.D.de  minoru  8.485) 
D e  fententia  l.  vnie.  o.de  his qui ant.aper.  tnbut.quidnoui  mduxtrit tam  circM 
hereditates  quam  circa  lcgata  & fideicemmtfia.  Et  de  iure  recufandi.   9 . 493 
d  e  Theodofiana  tranfmiffione  ad  inteftatt  quoque fucceffionem  produtla.  10.50 1 

DECADIS  XXXV. 
jte  teftamento  mfcriptis  inter  hberos  ,  tn  quofalla  fit  perpatrem  dsmfto  hered* 
tmtis  aut  bonorum.  jEr.1.506 
S  i  in  teflamento  parentis  mter  ttberos  nutli  teftes  mteruenerint.  1.510 
Dcparentumvoluntate  mtnits folcnni  inter  Itberos  teftatianmteftati  itcre  de- 
fendenda.  Et  qutd fi  parens  inaqualtter  bona Jua  dmiferit.  j.513 
teflamento  nuncupatiuo  minlts  folenni.mter  Rberos.  4.517 
D  e  teflamento  minusfolenni faclo  in  fauorem  liberorum  naturaltum.         5. 5U  * 
9  e  Itberis  Ulegitimis  ttgittmatis  „  qutbus  aliquid  reliQum fit  in  teftamento  mi- 
nusfolemii.  6,51* 
Depia  caufa  inftituta  m  minits  folermi  teftamtnto*  7.519 
vcteftamewimperfinorathnivolstnuBu*    '  &#4 

Dt 
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Severrorvm.' 
t>t  Moaui  heredem  inftitutt ,  defltnansadderecondutonem  ouampoflea  non 
dtdtt  ad/.t.&  L^.tantundemD.  de  hered.  infi.  &  l^JJfa™^ 

d e  inflitutioneficfaE/a.exparttbus  auas  adfcripfi,  AUt.  ex  yua  parte  Titnts  m* 
heredemfcrtpfie.ad  d.l.i.&  l.hoc  articulo  19. n.de  hered  infht 

D  EC  ADIS  XXX  VI.    '  M* 
. d e fubmteUigentutin teftamento pareneis tnter Itberos  claufnla  codieiUari  E'r  1 

j>e  folennttattbus  tnrts gentium  in  teflamtnto  inter  Itberos  adhibendts.  x  ,a 
t>eteflamento  intcr  Itberos .  in  auopater  vni  ex  Itberis /egitimam rettqtttrit  adio 

tltttl0ytJt4&TJt  tftj} It ItttOT) %S .  £ 

D *  patre  aui  in  teftamentopni  ex  Uberis  reliquit  minks  legitima.  »  4  <c  1 
d  e  vnius  ex  liberis  exheredatione  jalla  inpartntts  teftamento  inter  Ifberos  im~ 

d e  teftamento parentis  inter Uberos  imperfiHo  eondito  coram  duobus  teftibus.  6 

570. 

vec/aufu/a  derogatoria  in  teftamento inter  Itberosfubintelligenda.  7.571 
Defententiarjrratione  Auth.hoc interttberos.C.de  teftdm.  8.579 
Dcimperfeclopatris  teftamento  alteriut  auampatris  manu  fcriptojedex  ipfitu 
patris  mandato. 

ntteftatort  inter/iberos  dijponentejui  mtarium  adhibere  vo/ensprius  decejfir, 
quamnotarius  accederet.  10  596 

DECADIS  XXXVII. 
T>e  tefl amento  imperfeHo  in  quo  funtinflituti  venientes  ab  inteftato.  Er.i.Coo 
d efententia  &  ratione  fipriusJ.fi  duobus  ii.tD.de  bon.pof.contr.tab.  2.6 02 
neteftamentopofteriore  in  auo  filtus  efl  praterttus  an  rumpat  prius.  3.608 
.  vtfifa  inpoflerioribus  tabults  pratertto^utper  auere/am  iuofpciofirupit priores 
in  autbusfuerat  exheredatus.  4,61* 
Deteflamento  in  auofuus  heres  prateritus  efl ,  ejr  inftituti  funt  venientes  ab  in- 
teftatOyOn  interim  valeat  de  iure  ctuiliydonccfilius  dicat  nn/lum.  5.617 
De  bonorumpoffeffione  danda  contra  tabu/as,  tn  auibus prattritus  fuit  fuus  he- 

r";       .      '  6.6x1 

d  e  claufttla  dercgatorta  in priore  teftamtnto  ad poflerius  tmpedsendum  appopt* 

vefeneentia  &  ratione  Lfiauu 
v/t.  tfr  Lfiita  fit  adfcrtptum  r. 
Df  teflatore fm legemfibi dtxit    „. 

tftndaAdl.niui6.i.licet.i>Miur.codtcili.  9.639 
*><f<»tMti*&ratione/.v/t.inprinc.& 

DEC  ADlS  XXXVIII. 
D  e  c/aufuU  derogatoru  reuocatione.an  jfeaalis  effe  debear.m  vtrofufficiat gr- 

Er.i.6p 

St  mfecundo  teflamento  appofitafie  c/aufulajton  ofiftante  ea/iteflamento  manu 
2%          "  receP'°>&  *  *9>  cafi*»s.  Etad  /.faxcimuszyC.dc.tepam. 

D*tefl«mento  per  vim  ve/dolum  condito  in fauorem  do/ofi.  3. 660 

%n*n  txifttmt  folucndo>co  aui  do/o  ma/o  teftari  atttm  prohibuie,vt/cotgit>pars 


Ikdex  capitvm, 

Ufi  vtlit  agere  eontra fifcum.  A..C66 
Dt  legatitin  eo  tefiamento  relitlts,  quodper  vim  dolumvt  alttrhts fiitlum  (it, 

aut  mutari  prohibttutn.  5-6  67 

St  quis aliquem  tefiari  coegerit  infauorem  tertij  ignorantis.  G.610 
Sifraterfratrem  tefiaritaut  tetlamentum  mutare  prohibeat  ,  an  aJiisfratrsbus 

noeeat.  Et  quid  de  legatariis.  ^  7.674 

Ss per  blandsttas  ftne  dolo  malo  fattum  fttfecundkm  tefiamcntum  ab  eo ,  out  a- 

lios  hertdts  vtsliter  tnfittutrat  in  prtmo.  8.681 
Dtalliontqua  competit  fifco  aduerfus  heredem  indtghum  ad[auffertndam  ci 

hereditatem.  5)  .684 

V  e  fententut  1.1.  C  .de  his  quibus  vt  indign.tf-  qutd  hodst  iuns  obtmeat  cum  tra- 

Slaturde  tndtgnis.  10.^88 
DEC  ADIS  XXXIX. 
dc  claufula  derogatoria  appo/itatn  tefiamento  msnus  folenni ,  vel  rupto  ex  cau- 
fapr*teritionis,auttxheredaticnis.  Er.1692 
De  iuramento  appoftto  in  priore  tefiamento  an  habeat  vim  claufuU  derogaroru. 

Et  decIaufuUOmnimeltorimodo.  169} 
De  turamento  aopofito  inpofiertort  teftamento  ad  derogandum  claufuUdero- 

gatoru  appoftta  in prsort.  3.701 
d  e  clattfula  derogatoria  iurata.  4  «7  0  3 

Si  prtmum  tefiamentum  exprejferit  validum  ,  tjr  fecundumfit  inualtdumex 

caufa  prateritionis  vel  exheredationis ,  vt  in  vtroque  reliila  fint  legata  tjr  fi- 

deicommiffa.Adauth.ex caufa.  C.  de liber.pr*tcr.c*r.l.vIt.D.  de  heredtrfi. 

5-7°7  , 
5*  tefiatorcaramfeptem  tefrtbus  reuocauertt prius folenne  teslamentum  fiue  ad. 

dsderit  rationem  quia  vult  decedert  intefiatusfue  non.  6.71$ 
Si  ttfiator  tefiamentt folennis  Itnum  aut  ftgnacula  inctdertt,  ob  mutatam  voIH. 

tatemyan  tollatur  teflatnentum  ipfo  iure}an  opttantkm  exceptionss.  Ad  l.  pe- 

r.ult  vlt.D.dc  bon.poflfec.tab.  7.7*1 
D  e  fententia  dr  rattone.§.vtteranus.  I.militis.j  6.  d  .dt  tefi.milit.  8.719 
De  claufula  codietUari  appofita  in  fecundo  tefamento  inualtdo ,  quod fit  confir- 

matum per  adstionem  vementium  ab  inteftato.  9*1}* 
v  e  legatts  ad  ptas  caufas  aut  in  alsmema  reltltis ,  in  tefiamtnto  inuttltter  reuo- 

cato.    .  10.738 

DECADIS  XL. 
D e ftnttntia  &  tmtndatio ne l.ft  donattone  i$.c.de  collat.  Er.i .7 41 

D  t-  donationejimplici  an  conferenda  fit  ad  I.tIIudio.in  fin.C.de  collat.  2-747 
Defenttntia  l.donationtst^C  de  donat.tnter  vtrgr  vxor.  3.751 
De  iurt  colluttonis  facitnda  in  omni  cafu  fuccejfionis  intefiati  ttiamfaUis  co- 
dtci!hs,Ad I.a patrt*o.&  Ifiliam  \6.Cde  colUt.  4*755 
D e  inttrpretatione  &  emendationt  Ieg.fi non  m  rtts  15.  d  de  inoff.tefi.  5.7/9 
De  collattone  dottsjtue ptofeftttujiue  adutntitu,rjr fiut  filtafam.fuitffiutt- 

manctpata.  6.764 
D  t  coliatione  per  eostqui  in  potefiate  funt,emancipatis  facienda.  7  -77° 

vefcfitentia  legts  vtiibcris  17. C.de  coUat.rjr  dtaqualttatt  tnter  liberosferua- 

da.  8.771 
Dtfenttntiaefr  rationeperobfcuraPapinianiinl.Pomponius  Phtladelphus  35. 

D.Fam.trcifc.  ^  9-7"  5 

ve 
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vecoUationeintereos  auiexdiuerfo  turefucctdunt^adLfifiltus  lO.DJtdtMat. 
bonorum. 

DECADIS   XLL  10776 
jyeco  Uatione  donationir  p  roprer  nupttas.  ^y  ^  g 

d  e  coUationt  donattonufaUafiltofam.a  patrefauore  &  contemplatione  mltrl 
monij. 

Dt  donationeperpatremfacJafi/iofamfauorematrimon^anfitfimpUx 
caufarn.  r  5 

S i  donatio  fau  ore  matrimonij faCla  filiofam.per  patrem  iuratafit.  4.797 
Depoteflate  iurifiurands>adconfirmandum  paitum  de  non  fuccedendo  5800 
Dt  donatione per  patrem  m  fitiumfam.collata propter  bcne  merita.  6.8oi 
De  donationcfaclafitiofam.perfatrem Propterfauorem  fiudiorum.  7.807 
De  eo  guodfiitusfamJndufiriafua  fuafitt  expecunia patris,  an fit  conftrcdum. 
8.810 

De  Bartoli  difiinclione  errca  bonorum profeclitiorum  collationem.  p.Sic 
Sipater  expecuniafuafeudum  vel  tmphyttufim  emerit  pro  ft  & filtis  fitss  & 
auidde  rebus  afiito  tpfo  comparatis  tx  redstufeudt  velcmphittufeos/tnfint 
conferenda.  % 

DECADISXLII. 
De  bonis  a  patre  donatir  fi/io,fiut  in  peculium  proficlitiumjim  fimphcittr. 

£r.i.8z$ 

vsedonationibus  <?ua  morte  confirmantur,  an  capiantur  imt  Legatorum  :  &  m 
luo  dsfferant  donationerfacla  apatre3a  donationtbus  inter  vtrumejr  vxorem. 

2.8*6 

Deyfncapionerei  donata fi/io  a  patre  velconiugi  a  coniugt.  }.$l9 
St  a  patre  vtl a  coniugt  donata  fit  res  altena.Et  ad  U.  fjL  D.  pro  kertd  /.i.S 
v/r.D.prodonat.  ^ 

^ePapisnant&mnpretumdmnclionecircadmationm  inter  coniuges  mor- 
tt  confirmandam.  j  g.^ 

Detrtbuscafibus  in auibus vu/t Bartolus donationem fimphcem  fi/iofam.  api 

trefaclam  conferendam tft,  Ac frimum  de  prtmo.  <;.&, 
vcfecundo  cafu  Bartolijn  ?uo  vuttfimpltcem  donationem fi/iofam.  faclam  con. 

ferri-  7  g4x 

t>efententia  efr  oratione  i.fifilia  zo.§. fipatcr.D.fami/.ertifc.  8.844 
veplttmorntmhodtninaitmisVartolutity  crrca  proft- 

tltttont  coUattonem&  ad  l.vlt.  d  Je  pecu/Jegut.eJr  Lanodfrtttl.» .  dt  acautr. 
rtr.aom.  088 

efrnonnuUarum  /egum,tit.  Cdt  co/lat.tmenda- 

-  ^  10.011 
DECADIS  XLIIL 
zedonatttnt  caufa  mortis  a  patremfittumfamxtUata.  £rr.i.8c« 
vtfententsatjrtlttHonc /cumpattr/7.§.patcrpluribm.dttegat.x.  2.864 
D  efententia  &  rattone  §.  Alauto  6.jLl.cum pater  77  Jt  legat.u  3 .866 

*filtof*m.coUatainpatrsm4iutmt«vms,fiut  mtrtiscauf*. 

d  e  donationibusfiue  inter  vtuosjiue  mortis  caufain  patrcma  fi/iofam}col/atir 
"wrttfiltt  confrmandss. 

»ef*&*perfihumfam.donAtionefmccAuf4tm 
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fu  patris  bonorum 'aducntitiorumin  quibus  aut  altquem  ,*utnulfum  pater 

habeat  vfiimfrutlum.  6.885 
vefententia&  ratione  l.tam  is  if.§.i.D.demort.eaufidon.&.l.filiusfam.7.§.pa- 

n  autem  rattone.  d  .de  donat.  7.850 
De  ca/irenfium  bonorum  donattone  caufa  mortis  per fifiumfam.fa&a fine  con- 

fitnfupatrts.  ~  8.894 
Defententta.§.vet.i fifiusf.7-D.de  donat.  9.898 
Dcdtjfcrcntiapecuftf  caftrenfis  &  aduentittj  etiam  iurc  nouo.  .10.900 

i 

DECADIS  XLIIII. 

D  t  numero  teftium^ui  requiritur  ih  donatione  caufa  mortis.  Fr.1.906 
X>c  donatione  caufa  mortis  tn  abfentc  coUata  vcl  cttam  in  tcfiamento  facla. 
z.910 

T)e  donatione  caufa  mortis  facla  per  paclumjtudum.  3.915 
dc  elaufula  quatn  tefiamentis  fontfoletvt  fiteslamentumnon  vaJeatiure  te- 

ftamentt\vel  codiciUorum,v aleat  iure  donattonis  caufa  mortis:  &  de promifi 

fione per paHum  nudum  facla  de  donando. 
d  e  eo  quod  dtci folet  donattones  caufa  mortis  capi  ad  inflar  icgator.  5.9x5 
De  drfferentia  legatorum&  donationum  caufa  mortis  in  mterdtclo  Quodlega- 

torum.  6.928 
De  donatione  caufa  mortis  fatla  perftipuiationem,  velper  traditioncm ,  ita  vt 

dominmmfiattmtransferatur.  t  7.954 
ve  donattontbu  s  mortis caufainter  coniuges  ita  fatHs  ,  vtdominium  ftaUm 

transfiratur ,&an talcs  donationcs caufa  mortis  egeant  hodic  tnfiuuationc. 
8.9j8 

d  c  dominio  acqutrendo  Cx  donatione  caufa  mortis  circa  vUam  traditioncm  ,  ad 
1.1.&  t.D.depubiic.in  rem  att.  p.94 1 

veatltonequ*  datur  donatori  caufit  mortis  pofi reuocatam  donationem  ad  i.fi 
mortis  29 .1.  qui  mortis  50.  d  .  dc  mortis  cauf  don.tit.  1.  C.  dc  donat.  qua/ui 

mod.  10.94$ 

s 

DECADIS  XLV. 

D  e  donationc  caufa  mortisficfacla,vt  nuiio  cafu  rcuocetur,  Ad  i.  vbi  ita  dona- 

tur  27.DM  mort.caufdonat.  ^  1*949 

d  e  donatione  qnam  quttficertt  in  tempus  quod  erit  poftmortem  fuam  ,  vtrum 

inter  viuos fit  an  mortts  caufa.  1.955 
De  donatione  fatla per  tradutenem  ita  tamcn  vt  coUatafit  domtnij  transfiatio 
pofi mortem  donatoris.         *    -  -  3.9^0 

Dc  dtfttntltone  quam  adhibent  interpretet ,  An  donatorcaufa  mortis  decefierit 

cum  heredetan  fine  herede.  4.965 
St  donatorts  caufa  mortis  hereditas  nuUa  vcl  non  adtta  fit.   Ad  §.  1. 1.  tam  is 

i$.D.de  don.&  adJ.i.D.quifine  man.ad  /tber.peruen.  5.968 
De  donatiombus  mortis  caufa  infirmandisrefcijfo per  inofficiofi qucrclam  tefta* 
m*r.to.  6-971 
l) :  ^H.v  tclt  dtftintlionibus  chrca}donationcs  taufa  mortis  in  quttfitonc  1.  ctid  11. 

v^'^r.of.teft.&l.f.§.qutmortifD.dcbisqu4vtindign.  -  7.97$ 
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$EV  'URORVM, 

x>f  donatione  ingenere  anfit  cvntratlus,  &an  mvunatus.an  itmontmatut.  Et 
an  in  contratltbus  nominatis  locus  vmjuam fit  coniiihm  cut  pttmtentia  8 
981 

j>e  donatitnefac7a  ob  caufam  curin  ea  nonfit  loau  pcenittntu,  &  atdd  dc  con- 
tratlibustnnommatu.  ~ 

dc  atlionc  cx  tcfiamcnto  auam  dant  intcrprctes  tx  donatione  caufa  mortu  ad  l 
I.CM  donat.cauf.mort. 

DECADIS  XLVt 

o  e  donatiombus  caufa  mortis  intcr  coniugesfaths>an  valeant.  ^999 
dc  iffdcm  donationtbus  caufa  mortis  intcr  comugcs  fatlis  an  cxtgattt  tracbuonc 

vt  va/eant.vtl vt  mort c  cofirmcntur.  1*1007 
Dc  donationtbusfatlisfiue  mortis  tfiuc  dcportationit  caufa  a  marito  *ut  fucru 

deportatus  adhcs  vxoru  dcnat.int.vtr.  &  vxoaf  Lfedftmors  15.  f . 

l.D.Cod*  $JLOGf 

dc  donationc  caufa  mortitfatla  intcr  coiuges&per  donaterem  pofiea  dcportat  * 

TCHocata.  4-JOif 
dc  retroatltonc  donathnit  caufa  mortis  inter  coniuges  an  ratione  dommtj  fit  fa- 

ciendo.an  rationt  frucluum  tantum.  5.101* 
De  tacita  reuocattonc  donationis  caufa  mortis  pcr  oppigrtoratknc aut  alienatto- 

ncmfubfecutam.  6.1018 
Dcreuocatione  tacita  donationisintcrviuosfatlainter  verum  rtrvxorem.7.1014. 
Dc  vfurario  mamfefio  an  liberiusfoffit  dc-nare  caufa  mortis  auam  teftari.Cio+i 
Dc  adulto  donantt  mortis  caufa  fine  curatoru  fut  autoritatc.  ^1045 
De  muitcrc  fua  cx  lcge  munictpaU  non  potefi  cotrakcrc  abfquc  confcnfu  duorum 

proptnfuerum^npoJfit/ujercdonarecaufaTnoTtu.  10.1049 

.    DECADIS  XLVIL 

De^ndumcabYcntifaaafmcintcrviuos/mcm  .  mo,4 

De  atltonc  vtiltauam  dant  intcrprncs  ex  fttpu/attone  donattonis  intcr  ttuos 

per  notariumfatla  abfcntu  nomme.  1Aof7 
Vcdonationt  in  abfentem  acignorasttcm  coUatafitpulantc  notarh  &antc  dona- 

tarij  rattoabKtonem  rcuocata.  J J06l 

Dcdonatmo  aui  donatipncm  in  abftnumjc  co$atam*ult raram  hstertpofi 

mortcm  donatoris.  .  lo66 

vedonatione  coUata in abfcmcmdonatariumjHipofha deceffcrttvtuo  donato- 


J.IO7O 

Df  donatione  caufa  mortufitHa  alicui&  heredtbusfuu.  6107* 
Dcdonattctuficfaaavtpoficcrtum  tmpmsvclpofimortm  denatarijres  don*. 
tsrefittuaturalterttumabfentiproauonemofuert  7.1076 

^^^^ffl^^'*"***!»""!  donatampofi  ccrtumtcmput 
refiitucre ex  donationis  lcge  debuif.  8jc8o 
DtdsfarertiC*;  donationu mter  viuos  donatktnis  cattfamortu  citm  altcutret 
Jem^naturvtpo/fccrtumrempuja/yrefiituMtur.  £1085 
Gefidctcomrm^comuntionaik  x  .  •  /  Ioao8lt 


IND  E  X  CAPJTVW, 

.  * .  V  Jt  f  H  X  1     V  X  •'■  - 

DECADIS    XLVIII.  5 

7>  reuoc.ttione  paElt  inter  ahos  comenti  fituore  abfentis  an  inuito  vel ignoran- 
te  abfentc pojfit  reuocart  poftquam  dus  venit.  i.not- 
ve paEfo  in  Ecclefit  fauorem  inferto  donattom  in  aliutn  collatt.  2  I  loy 

Si  p*8km  contratlui  inter  ahos  tntto  adteEfum  fauore  abfentts  poftmodum  ab  eo> 
!  ftt  acceptaturn,  Aut  ft  contraElus  tlle  turatus  fit.  3.1107 
Df  contratltbus  tnr.om-natts  fatlts  tn  fauorem  eccleftaaut  alterius  pixcaufie. 
iAn  m  us  locui  ftt panitentu,  &  de  matidato  adptas  caufas  anftt  reuocabi- 
fe.  4. 11 10 

T>e  cohditione  donationi  appofitaper  donatbrem  inuito  donatario  incontinenei 

P°ft  profeEfam  donattonem.  ^ 
De  donattone  ftue  inter  x  tuos  ftue  caufi  mortisfaEla  bonorum  omnium  prdtfen- 
titm    futnrorum.  6.1115 
i>e  donatariovntuerforum  bonorum  an  donatoriscredkoribus  teneaturrEt  quid 
fi  donatio  falta  fit  tnfraudem  creditorum.  7 1  ill 

d  e  heredttate  donata  mortts  caufa.  8.1124^ 
veatltone  hypothecartaquapro  legatis  competit  an  competat  etiam  prodona- 
tione  caufa  mortis.  9  -n  i& 

ve  iure  adcrefcends  in  donationtbus  caufa  mortis.  lO.DJt 
"  .  '. 

DECADIS  XLIX, 


Df  canfa  iuris adcrefcendt  tam  in  hereditaitbus  auam  in  Ugatis  &  fdeicommif- 
fis.  1.1137 
d  e  heredttattbus  &  legatariis  ex parte,&  ex parttbus.  1  1.1140 

d  e  comunEltone  verbts  tantum.  .  5.1145 

d e  inre  adcrefcendt  wter  verbts  tantitm  coniunElos.  4.11+7 
D  e  legatojelttlo  Tttto  &  pofthnmirpro  aquis  virUtbus portionibus.  j.u$i 
x>e  fententta  &  ratione refponfi  Scauolain  l.pater  filtum  38.$. filtam.dc  Ugat. 

ve  fententia  &  ratione  I.  re  eoninnQt  89.  de  legat.  S-11}^ 
D e fententia  &  ratutne  l.  Alxuto  41  jn prtnctp.D.de  tegat.  2.8.1 1 64 

DeparttbHsquaPerconcurfumfiunt.  *  9.1168 

d  eplurtbus  heredtbus  infiitutts  vno purey  alio  fub  condttione  an  pure  infhtutuc, 
totuminterim  hai>cm{an  partem.Vr^i.^.+^.D.fipars  hered.  petat.  10.'  1171- 


v 


,  •  • 


*  e  ture  adcrefcendi  inter fideicommijfarios  particularts.  1. 11 81 

Deiure  adcreftendimter  fideicommtjfarios  fingulares  ,  &  snterlegatariosper 

damnastonemexveteruiurisratione.  >■  2.1184 

isenatmaquamomntbuslegatis&fideinmmiJftsJuJHnidnHS  dedit  quoadiut 

adcrefccndi.  .••,♦.;«•  \  "'^-jiiipd 

Deportione  hercdttatis  adcrefcente  heredi grauato  antranfeatinfideicommif-  - 
farmvi.  *y -**»•«  4J197 

ne  itere  adcrefcendi  in  htredstate  vtndita  ™trtmfwmempmm.       5.U03  - 
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t>e  iure  adcrefcendiin  legatis  m  tranfeat  tn  tmptorem.  s  \/ 

X>e  iure  adcrefcends  inter  vocatos  ex  dsuerfo  ture,  adlfedcum  patrono  6  defo  ' 
nor.poff* 

■d  e  mrfadcrefcendi  tnportione  aonitaft  ea  poftmodum  omi(f4  ftt  vel  Pcr  ]yfcn 
tionemyvelpertn»itegrumrejiitutionem.  8 
D*  beneficio  vtvocant  l.heredttate  55.0.^  aco.velomit.hered.  9  £1 

D  eiure  adcrefcends  tn  perfona  tlltus  aui  exfpeciaU  im  admtfttHr,  Adl.JL 
liers  74. D M  cond»c.&  demonflr.  10.1035 


FINIS  INDICIS  CAPITVM 

SEV  BKRORVM. 
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ANTONIIFABRIIC 

SEBVSIA-NL  SABAVDl 

SEN  ATORIS,  ET  IN  GEBEN- 

NENSIS  DVCATVS  AVDITORIO 
PRjtSIDIS, 

DE   ERRORIBVS  PRAGMATICORVM,  ET 

INTERPRETVM  IVRIS, 

DECAS  VIGESIMA  SEXTA. 

Errorprimvs. 
Dc  Ubcris  fofitu  in  conditioMt. 

O  N  id  nuncagemus,vcinqiuellionetamtrita>&,a- 
pud  omncsvuiuCHXelurisincerpieces  toties ,  cancifque 
contentionibus ngitata,noua  multa*arrcTamus ,  ied  er- 
roremnonmodb  inepuflimum,  verum  etiam  perni» 
jofifljmum,qui  iam  ferc  vbiqucinualuir,  li  facere  rTcv 
-  imus3explodemu>>  Qujeftio  de  i!lo  eft,  An  liberi  po- 
fitiincondiDone,iTnteaaraindifpolitionc  ,  idcft,an 
vocau     fubftituti  videantur ,  eo  nimirum  cafu  quo 
quisfidcicommirtbgrauatuseft  fubca  eonditione  ,  Si  fine  Itbcris  drcefiertr, 
qua:  rrequenciiTima  fideicommiilbrum  ferc  omnium ,  quibus  hodie  vcimur, 
condiuo  cft,liue  ab  afcendenubus  aut  defcendencibus,liue  ab  excraneis  relxn- 
quar.cur.VeCus  cerce  quacftio  eft  apud  interpretes,(ed  qux  tamen  prudenubus 
ipfis prortus  incognita  fuit,& inaudita.In  quorum  rcfponiis  cum  nihil  lit  rre- 
quentius,quam  vt  tradtent  dc  fideicommillis  fub  huiufmodi  conditior.e  reli- 
ft)s,uuiquam  tamcn  dubitant ,  vtium  ex  eo  qubd  liberos  m  condiuone  po- 
futC  tellator,de  iis iplis  vocandis  &  fubfticuendis  fenlilfe incelligacur.  Neque 
verodubitandicaulavllavelmijnmaeirepotuit  magnis  illisvnis,qui  quid 
conditio,qiud  diipoiitio  &  fideicommilTum  clTet,um  bene  intelugebant, 
quam  male  pcrcipere  ij  vidcntur,  qui rem  adeb  certi  &  explorati  iuris  in  du- 
bium  deducunt^Nam  liue  quid  conditio  Itc,  intpiciamus ,  conftat  nihil  aliud 
eam  elie,quam  priuationcm,vt  ita  cucam,puritaus ,  hoc  eft,fulpcniTonem  a- 
ttus,qiu afioquin punis  elTet,acproindeiiiIul,quja&:priuatio  ipiaqix*eiibcc 


4       ANT.  FABRl  D  E  ERROR.  PRAGMAT. 

nihil  eft,iicet  talc  nihil  fit,quodcflncitvtacluscondiuonabs,  quandm  condi» 
tio  r*nder,pronulloiit.Conditioncautcm  quandoqueexiitente;,  pro  eoha- 
bcatur,adi  ab  initio  puriisruiirct,vtexplicauuiiuspluiibuslibris  Conicdtur. 
cap.6.&7.ex  Lcedere  Mem.t^.D.de  verb.fignif.f.grege.i^.ftfkb  codttione.  JD. 
Ac pignorJ.pottor.\\.§.\.verf.cumenim.D.^uipottor.tnpignor.hab.  Porrb  quod 
nihilert,quomo  lodifpoiitionem  inducere,  auteftettum  ahquem  ptoduccre 
poteit.Siuo  quid  fideicommimim  fit,attendamus,  nemo  nefcit  fidcicommi£ 
ium  efTe  onus&grauamen,ob  idquenec  in  legitimaimponi  pofle./.  qnoniam 
inpriortbus.y.Cjde  tnotJ.teffam.tunclJ.fi  adrogator.2  2.§.(ed  an  tmptiberi.  D.  de 
4<Ay>Miequein  aliopatrimonio,  quamquod  proprium  fuerit  ipiius  fideico- 
miztcnvsyl.cohtredt.  ^i.§xkm filtx.D.de  vulg.cy  puptli.fubfttt.  l.fequens 
fito.6S.de  legat.i.  fcd  ifc  hoc  ipfocireodiofum  ,quia  non  facile,cV  in  dubio 
quifquamcreJenduscltonciafevellecumquem  honorat,  prjefertim  hetc- 
dein  ,  pro  quo  moblcuro  iemper  prxfumendum  cltj-eiqucparcendum  ,vt 
Procului  \o^\\i\K\\\l.Scmpro  n  ts.+i.eod.ttt.facit l.vnumcx  famtTta.6-}.  §.fi 
rem.  eod.lLili  ennnfi  leicommilla,  qu-tadefun&o  reli&a  furit,  fauorabilia 
creJuntur,  vt&  cxtcrxomncs  Jctuu&i  hominisvoluntates,  quas  erfe&urn 
fubcre  pubiice  incereit,/.W  negart.6.D.tefiam.^Hemadm.aper.$nncl.§.noflra\. 
Jnfl.de  lcgai.&  ttt.de  fidctc.  hered.inprwctp.ncc  minus  fi  extraneis,quamii 
defcendentibus  reti&a  lint,Cjiiar.doquidem  vtroque  cafu  voluntas  teltatoris, 
fi  nihiIrepugnct,umimodoleruar:daeit,  tamennonvfque  adeo  fauorabilia 
vidcn'  dcbentjVt  facilc  &  temcrc  mduci  pollint,id  ell,  tametii  nuilis  fidcico- 
mitlj  verbis  tdlator  vfus  (it,  &  adinduccndum  fideicomiTUiTiim  accommo- 
datis.Fueruiit  cnim  lempcr  fideicommiirorum  verba  qujcdajn  folennia,qua? 
fidceire/!teocafu,quotai#cn  manifefta  aequitatis  ratio  fuaderedeberet  vt 
fiJeicommitrumincUiceretur,opusfiiitimpcratorum  Cohtututronibus ,  aut 
Senatusauthontate,non  fatis  ineam  rcm  iuihcicnte  prudentum  mterpreta- 
tione,  vt  lcripiimus  lib.  i4.Coniecl.cap.i.&  fcqq.cx  X.ftltusfaniiltks.  114.  §.vt 
yuis  httedem.de  legat.  1  .mncla  l.ex faclo. \7.in prutcipJdSC.T rebtU.dJ.vnum 
exfamtfta.6y.§.v  fr.de  fcgat. \.aftifjue  eiufmodt  yusw plurimis  loeis.Ei  quod  to- 
ues  a  Iureconfultis  noftris  proditum  eft,in  fideicoinniiifis  folam  tefratoris  vo 
lunt.  tein  fpe&ari  oporteieyfperutft.dc  leg.l.l.eum proponebatur.6^.  de  leg.  i.L 
hxrcdes  met.$j.§.cttmtta.D.adSC.T rcbef.f.cumvtrum  i6.C.defideic.r\oncum 
Jen/um  habet,quem  vulgb  mterpretes  £;i:ant,vt  ex  nuJa  voluntate  fideico- 
milTum  induci  po(fit  line  verbis/ed  ad  hdeicommuTorum  in terpretauonem 
peitinetjvt cum  dubitari  non  poteft,quin  reli&a  iint,  lcd  tantuin  de  iis  inter- 
preta.idisconuoueru'tur,id  vnum  fpectarc  potiilimuin  dcbeamus  qnid  tefta- 
torfeiiferit,nonquidfcripferit.Queniadmoduin  <k  cjuod  dici  folet,Etiam 
nutu fideicommiirum  rehnqui  poile  f.nutu.u.de  fegat.).l.&  in eptjhla.  n.  C, 
4e  fidetc.necetfzub  (ic  accipienaum'cft ,  ii  quis  cuni  teftatore  coilocurus ,  fi- 
deicommilli  verba  idonea  veldixerit,velfcr:p{erit  ,adquo:poftea  uututefta- 
tor  refponderit.  Ahocrtiifideicomm]ifjsple!ia*e;uiitomnes  omnium  hercdi- 
tatcs,  u  teftatoris  nutusquilibet  pro  fideicomi  ni  Jb  habeatur.  Hicquc  procul- 
dubioprimus  iuterprctum  noltrorum  crroi  iu;t,qui  tam  aiTuruc,  &  Jiv.proba- 
bih quarftioni  caufam  dedit  qubd  exiitimai  1111.,  nullis  quoqm fideicommilTi  • 
verbismteruenicntibus,fideicommhrurue.\  fbU  C onii  turavoluntaus  ii  da- 
cipolTKqtKxitamennonma^is  vllo.vel vn.»iui  s  »oo;,quamrationeahqua 
probajcpoflint^n4e  namque  infciant^n  piopoiica  fpccie ,  cuiu  Titius  hcres 

infti- 
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infticutus  eft,&,li  fi  Goe  libcris  <Wetet,r*remutemttmtu«w  toeatus.  Ti 
ti  j  liberos  m  conditione  ndeicomrmfti  pohtos ,  gei  Wrlcommiffum  uuoo»* 
cenfcrr vocatos,proptcr volunutcmteuatoiis ,  oux  ittaplan.  t\n.  vt  ndoc&l 
miuario  non  fofum  Titius,fed etiamTiti} \ibeu  ptxtcntntm; l  Lhcius  %  mA 
finem.D.de  harUin/ht.  I.cum  p4rer.77f.wWe  lcgu.  2  *  KnmAe^Smit 
illi,vt  non  minus  iuris  haberent  quam  hdoicommitrarias^ol  umcii  non 
licereueiiirepoceft,quam  Ci  iinc&ipfi  fubltitutr.nc  alio.tui  mTuijeorum  pa- 
mspoteftateli^bonahxredicariaalienandoipfosdcapere^e^vidcre  qutta 
nienfideicommilTarium  fuoiittefub?uxum,nequepcr  alienaronem  >  weciue 
alia vlia arte  decipcre  potui(lec.Sic  cnim ex  fua,alioruniquc  orrmium  quihac 
(ententiam  defcnduutopimone,ratiocinaturfraiicifc.Mar.tic.lib.  u  Decvn- 
ie&.vlt.volunt.cap,  i.numS.verfivnde  egofccUndo  /oro.Non  nccatiUe(vii  fene 
magnus,&  primi  inter  do£bores  Italos  nommis,nunc  tntcr  celebnorcsCardi  - 
nales,&  erudicionis,&  mentorum  £ma  celeberrimus)vcnecaUvisqiifiaiam 
ex  eiufdem  opinionis  aflcrtoribus,verba  i\U,Stfine  ItberuTutHs  decefjcrtt  ,no 
cfle  verba  fideicommiili  ad  Titi j  liberos  vocaudos  fatis  accommodata  ( funt 
enimduiitaxatverbaconditioiiisjfubquaTitius  fideicommitfo  grauatusetl) 
fed  hoc  contendunt  ii  omnes,fideicommtflum  hoc  cafu  reh&um  vidcn  Tiuj 
libensex  uciu,&  vt  loquuntur  conie&urata  vo!nnutetcltantis,quafi  r.ona- 
liter  fieri  poftit,vt  fideiconuniiTario  non  folum  Titius,fcd  iplius  ctiam  hbcn 
ateiutoreprjelatiintelligantur.Itafic,non  mod6  vt  ceftatprem,  quivnum 
dunuxacfideicommilfumadfcriplic^de  duplici  fidcicommillbcogicaffc  vc- 
lintjfcd  etiam  quod  eft  multb  abfurdius3vt  qux  conditio  a  ceftatoce  adlcripu 
cft,&  inferuiideicommitfo,ne  heres  omnimodb  fideicommiilo  illo  vnico 
obftringeretur,ea  ipfafaciac,vc  in  omnemcafumjduplicique  onere  fideico-* 
mifiiliarrestencatur.Quoquidobfeao  dici  poteft  aofurdius ,  8c  a  teftatoris 
cuiuflibec  mence  ahenius?  Sic enim euenic  non  folum  vt ex  conditione  indu- 
cacurdilpofiuo.concraquamdifertcfcriptumeftinl.  St  quisfub  conditione, 
8.  D.Sifuts  omijfa  caufa  teflam.  verumcciamvtconditio  &£  oratio  in  folius 
hercdis  grauati  commodum&  fouoremadfcripu,  conrra  ipfunj  poiica  vi- 
deatur,iraprobabili  prorfus  incerprecacione,/.!»  ratume^o.§tametfi.  mfin.  D 
ad  leg.Fatad.l.legata  inutiliter.\4,.de adtm. ieg rf/.Nam  quod  refpondenc ,  ni- 
hil  ncri  concra voluncatem  teftatoris,  cum  heres  fideicomm.llo  grauatus  Aib 
ca  conditione,Si  dtteffcrtt fine  Itberis^lteio  fideicomm; llb obllringitur  in  ca- 
fum  fufcepcorum  Uberorum ,  dum  nein  fauorem  eiufdem  fuSftituri  fideico- 
miilum  hoc  lecundum  inducacur,fed  cacum  in  fauorem  ipforum  iiberomm, 
cgo  qualc lic,intelUgere  nullo  modo polurm.  Annon  enim  pcrinde  fit  iniuria 
Titio,cum  eiinv crumquc  cafumdacurfubfticutus  cxcauia  vruus  fide/com- 
mifii  fub  vna  cantum  conditione,8c  in  vnum  cafum  d  uncaxac  rebcfi  ?  Annon 
ficconcra  volunucemceltatoris,  qui,ne  herciem  fuum  omnimodb  graua- 
cum  elle  did  pollcc,condicionem  ndeicommiilb  inferuic,  fi  ob  eam  condicio- 
nem  adicripum  nouum  fidcicommilTum  in  contrarium  cafum  inducature 
lndeerumc6fequcnsvidctur,vtnontitiam  inpoteftatc  teftatoris  fideicom-i 
miifum  ab  harrede  fuo  rehnquere  in  cafum  denciencium  aut  non  exiicccium 
liberorum,quinhoc  ipfo  vel  inuicuscundem  obliget  nouo  rideicommii1o,& 
quod  heredi  foruife  mulco  grauius  fucurum  fit,quam  fi  non  propnis  liberis, 
fcd  extraneocuiUbet  hereditaccmreftitucre  iulTuseiret.Ecii  namquc  paren» 
tum  omnium  communc  &  naturalc  vocum  cft,  vt  libcris  fius  omnia  paj^nti 
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l.nxm  etfi.  iyD'deinefftefiamJ.nihilinterefi,fc./ed  tJunqntd.D.dc  benU  Itber?. 
/    JS&pto.j.sn  fin.D.vnde ltberil.dc  cmancipatss  i ^.verf.citm  enim.C.de  Ueit.hji- 
red.  uemo  tamen  ncfcitquantuminterlit  parcntum ,  uonvfque  adeo  hbcros 
-ilbidcbitamcorumhcrcditatcmcrcdcrc,  vrnoncontinuis  oblequiis  putent 
libi  cile  cam  promcndanr.nec  fanc  potcft  negan,quin  multum  dc  reucrenria 
illac]uam  parenubus  libcri  debent,poflit  deccdere,ii  filiusintcllie.it  futuruin 
vt  vcl 1!  u1  to patre  habiturus  lit  cx  rideicommillb hcrcditatem ,  qua  pftttf  ro- 
gauiserataltcrireilituercrubcaconditione,  lilinc  libcris  morerctur.  Vnuc 
tien  nccclleeft,vtpai.ri,pr.rfertim  qui  aliquantulum  fuf^ctosfihj  morcs  ha- 
bcrccjonge  durius  Sc  incolerabihus  onus  lllud  viden  debeat,  li  proprio  filio, 
quam  uexuaneotarrcdicacem  rcftituerciubeatur,excmplo  cius ,  quod  lulh- 
nia  usicribitin  l.ekwoponet.i.ctrca princ.  C.de  bon.otts.  ltl<tr.  mnltis  eilr 
grauiuSjiibonaproprrisJabcriluispcr  ickjua^iita^poi^modum  cxperfor.a  pn 
uisvideanc  ad  iraues  fuospciuenirc,  quam  ii  ad  c;.trancos  pcrucnircnr.  . 
Quanam  vcrb  -rtCjobfccrcprudcns  ceftatorhuic  ir,alo  mcden  poffit,  ii  roitc 
(qu«Al  faltem  cx  hypochcii  adinitcicx  cucnire  poccit)libcros  Titij  quos  [K>litit 
ljicotlitionCjnohtcllciubftiiurosiNullaproriris.Ni/i  vt  hoc  ipfum  cxpreilim 
Ciiu.at  ceiramento,Nollc  !c  liberos  Tiuj  obid  foium  quod  cos  in  condiuone 
p  jiucrit^v  dori  politos  in  difpoliuone.At  cur  a  tcftatorc  hoc  exi^amus,  vt  co- 
^acur  dcclai arc  non  eilc  fc  ea  voluntatc,quani  tcftamenci  vcrbis  nullo modo 
fxpreiferiKAutquomodocamcautionemlibi  necclJarib  adhibcndam  puta- 
bit  teftator,qui  ponendohbcros Titij  in  condiuone,de  iis  vocand.s .  patrique 
iubftitucndi5>>nc  pcr  lomnium  quidcm  cogitauitvSed  &  co  ip/o  cafu ,  quo  no- 
Jueric  ille  libcros  m  condiuone  policos  cenicii  pcr  fidcicommiiium  fubftitu- 
ios,idqueexpreliim  declaraucut ,  innon  pciaxjuc'  vcrum  enc  diccre,volunta- 
temmhiiommus  teftatoiiveam  mille,vtfubiucuto  non  foium  Tirius,fedN 
pliiLstjuoqiicliberiprxrencnuir.Vuque.  Nec  cn/m  co  niinuscxdudci  tilli 
firbrtiLutum,&  quidem  cx  voluntate  teftatoris,vt  Papuu.inus  loquitur  m  d.l. 
cump.iter.§.vo/o.de Ugat.i.  Cur  ermcxeoquoddicimus  hbcrosm contiiuo- 
ne  pofitos  pra  fv.ru  fubftiuitoex  voluncatc&i  iudicio  tcftantis ,  paticmnr  Jn- 
fei  ri  quod  lih  inferunceife  igitur illos  I  ubjticucos?  Nam  &  cx  iis  ipfis,  qufvo- 
luntp()lIeconicctiuasfu(ficeTc,vt  hbcriincondirione  poiiu  cenleantur  vo- 
cau,plcrique  fic  exjftimaut,&  re&c,debereeas  faltcm  Jieceilariasefle  &:  cor.- 
cludcntes,aut  valdc  probabiles,quoddif.-rtc  fcnpiitTibcr.Dccianusconf  16. 
11um.87.voJ.1iJcconfS6.num.11.Cx  ij.vol.j.relacusaManricad.c.i.adfin.hh. 
1 !  «Quis  autem  dicat  concludcntcs  elle  couictturas >&  neceiiarias,aut  admo- 
dum  probabilcs  ad  induccndiun  rideicommjlliim  ea^qua:  pcrindc  locum  ha- 
bcaiit,illoctiricaiu,quofideic6»niiIum  tameninduci  tcftator  exprcflim  pro- 
lubucrit?  Vuli;atum  liqu  deiu  lllud  cftnoftrorum  brocardicum ,  Nonprcb.it 
boc effe <?uod ab  hoc conttnpt abejje.ex  Lneqne  natales. lO.C.de prabat.P.  non hoc. 
^Cvndele^it.  Vidcamusiam  quibus  legibus  111  vtramque  huius  qurftionis< 
partem  difputan  pofljc.QujAecurfi]  lcntenriam  fequuntur,quam  nosproba- 
mus«&  qua:  ad  hrc  vfque  tcrapora,non  folum  a  Bartolo.vctcnbufquc  intcr- 
pretibus  probata  fuit  ,ied  IrcquentifTimis  omnium  ftitfragijs  recepti/Jima: 
(pnmus  crum  Accuriius  hiit,qui  md.l.Lstctta.in  verb.  prsrnltt.  obfcruauit  li- 
beros  111  conditionc  |x>litos  purlatos  equidcin  vi  !eu  fubftituto a  teftatorc,ied 
camcn  abinteiLitojionextcftanicnto&:  rjdeiconuniffi  iure)i|  quamplurimis 
IcgibuscV:  rimoiubus  opumi^  moucncur,Ied  qua:  wmcn  indigcuc  ..Jlcrtorc  1 
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vt  a  contranar porusrerponfionibusfic  obieftionibasvindiccntut.  ttaque  de 
firguhs  videndumnobiseft,&nccaput  hocintotpagmascxacfcat^para- 
timdccuiuf4Uclociintcrpretauoncu:aaancuua.  •  r** 


ERRORT  SECVNDVS. 


Z)e  difpcfitione  ex  verbumere  conditnnaUbm 
«Irjv.v.da  indkcendet. 

» 

Rimvm  &maximc vrgetpronobis  rauo  illa, qiiam  proia- 
mo  capite  atuilimiis,  quod  a  coi  dttionis  natura  &  poteftatc 
proifiLsabhorreat,vtvnquam  difponat,cununhilfit  niii  p«- 
uatio.  :d  e\\  nihil.Hoc  cnim  admirlb,  vcl  probato^it  neccllai  16 
confequens quoci  volumus,liberos  in condiuone  pofitos ,  non 
poflecxcov  dcripoiitosindifpolltione.  Ineamverb  rcm  adrerri  vulgb  fo- 
iettextus,qui  omnium  {ancapcrtiflimus&:  elegantiffunus  eft,  l.fi  quis (ub 
condutoneh.D  fi  ^ntdomi/f.eaMf.tefiamen.vhi  Vjpianus  qu«it,fi  quis  iub  con- 
diuone  dandorum  decem  ,  vclqua  alia  qnarin  dandovelfaciendoconfiftat,* 
heres  inftitutus  omiflacaufa  teitamenti  ab inteftato pofliticat  hercditatem; 
An  huicjn  cuius  perfonam  collata  conditio  cft,  fubueniri  dcbeat.illo  fahcec 
prartoris  cdi&o,  quo  id  agit  prartor  vt  voluntates  defundorum  tueatur,  &  co- 
rum  calliditati  occurrat ,  qui  omifla  caufa  teftamcnti ,  ab  inteftato  heredita- 
tem  partemvc  cius  pofiidait,  ad  hoc  vteos  arcumueniant,quibus  aliquid  ex 
Judicio  dcfuncti  deberi  potuit ,  fi  non  ab  inteftato  hereditas  pofiidcretur ,  vt 
Vln.traftat  in  /.  \Jn princ.  o.  eod.tit.  Relpondet  vcrb  Vlpianus,  magis  efle  vt 
huic  nonfubueniatur,fubindeque  rationem  reddic,  netfue  entmhtc  legatariut 
efi.  Cuius  rationis  vtique  fenfus  ille  cft,hunc,  in  cuius  pcrfbnam  collata  con- 
diuo  fuit,non  acciperc  ex  mdicio  deiundu"  quod  implcrdx  condiuonis  cau- 
faei  dandum  eft,nequc  ex  teitamento,licet  accipiat  ob  teftamentum  ,idcoqi 
non  clle  lcgatarij,aut  fiVeicommiiTarij  loco habcndum ,  vt  ei  debeat  Prxtot 
fubuenirc,quomodo  proculdubio  fubuenirct,fi  ex  voluntate  teftatoris  dcben 
intelligeretur,quodcondiuonisimpleiidx*  caufadandum  cft.  Vi  de  iiludc- 
tiam  fit,vt  huiufmodi,qux  conditionis implendae  caufa dantur,  fiuc  a  colic- 
rede,fiuealegatario,fiuea  ftaoriibcroin  Falcidiam  non  imputentur,quia 
mottis  caufa  capiuntur,potius  quam  cx  iudicio  de(iwO:i,/jdaM/em.j6.D.  ad 
l.  FalcidAt.  i j  qui  contra  nos  dcfendunt,liberos  in  conditione  pofitos  cenieri 
vocatos-.refpondcnt  textumillum  Vlpiani  lpecialem  habererationem,  illam 
nimirum,inquiunt.qubd  duo  lpeciafia  non  poilunt  circa  idcm  concurrcrc, 
Jilli  cum  nominaum  id  lcgibus  cxpreiTum  eft>ex  notat.in  /.  t.C.  de  dot.promt/f. 
Hic  autem  duo  fpecialia  concurrerent,  Vnum  illud,  vt  deftituto  teftamento, 
fibique  locumvindicantefucccfTIone  intcftati,voluntas  nihilominus  dcfun- 
£ti  conferuaretur  contra  meram  iurisciuilis  rationem,/.M  <juam.\4.C.  de  fi- 
dtu.l fii:cwo.<).D.de  ^4W7»/e/.Altemmillud,vtcond^tiodi(poiieret,con- 
tra  quam  foleat  regulariter.  Qux  refponfio  eft  iliuftriffimi  Francifci  Manri- 
cae  \vb.\\.De  conie{t.v/t.vo/Mnt.cap.2.num.^.fedahevaj)XotfuSyVtvidete  tacilc 
cft(qucd  cum  bona  tanti  Yiri  vcnia  dictum  fit)a  verbis&  mence  lurifconful- 
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ti,qui  non  hanc  C\xx  fcntentiar  rationem  reddit,fcd  longe  aliam,qua?  non  mi- 
nus  cx  teftatori s  voluntate,quam  cx iurc  fumitur ,  ouod  htc^  cui  condition is 
implcndx  caufa  dandum  fuitywn fit  Ugatartus :  id  eit,  quod  mhil  ci  cx  tcfta- 
torisiudibo  6c  voluntaredebcatur.Et  ver6,qucmadmodum falfa  ctt  llla no- 
itrorum  traditio3qua:habct,Duofingularia,duafveHctionescirca  idem  con- 
currcrc  non  poiTe,vt  alio  loco  fcribemus,quia  heque  ficciones ,  ncquc  fingu- 
laria  vnquam  inducuntur,nifi  maiurefta  vrgente  vel  ncceflitatc  ,vel  a*quita- 
te-.qua  porrb  interuenicnte,cxr  millc fmgulariuin,  aut rictionum mduftioncm 
fuadenie,totidem  vtiquc  induci  nccellc,  aut  xquum  ellec :  ita  ncc  illud  pro 
baripotelt,iurclingulari  receptumeile  ,vtquu  ab  lnteltatopoifidetur  ha*re- 
ditasjdefundti  voluutas conferuetur:quar.doquidcm  id  hcct  a iur;  s  ciiulis  ra- 
tione  abhorreat,in  quantum  ius  ciuile  a  pra*torio  fcparamus  >  tamen  obtinct 
iure  communi  prxtorio  temperantc  rieorcm  iuris  diiilts  .rquiilimc,  pro  con 
feruanda  voluntacedeuin&i,coercendaque  ha-rcdis  auari  fraude.  Vtproinde 
vcrcndum  nonclIct,neduolingulaiiaconcurrerent,  tametli  admittcremus 
cxvcrbis  conditionnhbus  diipofitioncm  induci ,  ii  voluntas  tellatoris  hoct- 
pfum  pati  poiletAiUoniodoaliaplcraqucincdicliillius  interprctatione  un- 
gulari  iurc  recepta  funt,ad  tucndas  defuiuftorum  lupremas  voluntates,exfen- 
tcntia  Fr.vtoris  magis,quatri  cx  vcrbis  edic.ti,vt  in  ipccie/.^./.  ^.tnprtncip.e^r 
§.i.fy-§.&i<anjnam.I.(jHta  autcm  G.§.pcnuh.l  fimnfoius.io.  tn  prtnctp.  I.  Iuf$a- 
nus.2G.cuml.fe<}.§.vlt.D.tlI.ttt.Si<]Msomtffacaufatef}am.  Quarc  ncc  iibi  fa- 
tisfacitvudoctiflimus  Ma  uicainhacrclponfionc3quiad  aliam  confugiens 
ait  Vlpiauum  in  d.l.  St  <juisfub  conditione^  loqui  m  extranco ,  nos  autem  io- 
qui  in  coniuncris  maximafanguinis  coniun&ione  :  quod  tamcn  aperte com- 
mentitiumelt.Poincenim  Vlpianus  fimpliciter  jnilitucum,  quem  hcrcdem 
fubconditioncdandorumdeccm ,  non  additoctiam  cocui  dcccmilla  dan 
dcbuerin^an  coniuncca?  perfona',an  cxtrar.c.T;  concipuqucgepcralitcr  qux- 
ftionem,.//»  hutcjn  cutus perfonam  collata  conditto  efi  }fi buenirt  icbcat ,  vt  ii:- 
tclliganuts  nihil  prorfus  rcferrc  quiinam  illc  fit ,  nec  proinde  vbi  icx  non  di- 
ftingiiicdiitmguercnosoporccrearg.l.  depretio.%  D.de publtc.tn  remaUh^. 
pr.vierriin  ctim  gcncralis  quoque  fit  fubic&a  racio,  nec  cam  defumptacx  pe; 
fona ciu5  cui decem  dai  da  fuucquam  ex  nacura  conditionis;  Sc  volunutc  tc-  ■ 
hi  yus:  N eejtte enim,  inquit,  legatartns  eft*  Nec  valde  di/Iimihtcrconfutavi 
pou.it  alia  poitt  emaquc  eiufdcm  viri  illufti  i  flimi  icfponiio,dicentis  loqiu  V 1- 
pia  uui  m  tcrminislimplicibus,nos  atucm  in  duplicibus  (eu  compolitisJiT 
quibusexcoinp.iracionefubitituci  excranci,&  libcrorumqui funt  pofiu  in 
conditione,veheniens  oritur  coniectura  pictatis:  quia,inquit ,  ex  chantatc  cx 
comu:i£tio  ;epeifo:iaium  pleniorcm  interpretacionem  reciperc  voluntas 
ftacoris  lolct  ex  /fiferu.ts plurium  /o. §.vlt.ae  lcgat.  i ./. cum  altcnam. ro. C.de  lc- 
^<w.Nani  imb  vcro  Ylpia  uis  ca  fola  rationc mouetur,quod  dcccm  Janda  co- 
ditionis  iniplend.e  eauia.  nullo  modo  debeantur  cx  iudicio  teltatoris,icd  mor 
tis  poci  Vs caida  capianttir.qua:  ratio  gcneraliseit,vt  diximus,cV:  ex  intimis  iu- 
riiprudenti.c  medulbs dcprompca.cui  proinde Iocns  vtique riiturus  cl\ ,  etioji 
in  termi nis  duplicibus  cx  compoiicis  quribo  concipiatui.  I  inge  hercdem 
vel  exallcjvclcxpara  uillicuctimcxcrancuni  ,fub  cop.ditiojicuandorum  dc- 
ccm  vuicxltberis^aut  uepoti  cx  filio  teltatoris:ciquc  «latiuu  fubltiiucum,  h 
quopccuniamillcacccpcritadprxtermittendam  ncrcd  ta  cin  ,  fubii'".uctmv 
vcro  poibnodum hcicdttatcm tulaptdarc,  aut vendere^acccptunique preuuni 
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perdcre,vt  deiierit  eile  foiucndo ,  qui  iam  forutie  plcrofque  habcbat  . 
creditorcs.  Conttathoccafu  locumeuecdi&o  ,Si  ^uts  cnnf  cauf.teslament. 
non  qutdem  cx  vctbis  editn,fed  ex  mentc  &  fentcntia  Pnetons  ,  iu  vt  is  qui 
pccuniam  accepit  a  fubftituto  ad  omittcndam  hcrediutem,pcrindc  conue- 
niri poffita credicoribusct  legauriisfJtcminfobitdmm^ocpoll  fubtututii 
exculfum,  adi  hcrcdjtatc :m  lpfc poiTiderct,/.*.^  I.+.m princtp.  D .  St  ams  o- 
mtf.C4uf.tt/fam.An  veio  huic  fil:o,aut  uepou,cui  decemdari  debuerunt,con- 
didoak  implendae  caufa,idco  maeis fuccurremus, qubd nhusiUento(  ncpos 
teftatons^quodque  res  ei  iit  cum  harredc  exttaneccuiuspracterearor.  potcft 
nonmfi  valde  odioueiIecaufa,proDterfraudem  quam  voliutconuxiinjfa  ad 
euertendaiudicia  fuiteftatoris?:d  fane*  confeo^ueiwelletfententijtocicipon- 
iioni  fupradichr,quia  hoc  cafu  tcrmini,vt  ilie  loqurtur,eflentdupiices  &  co- 
potiti,in  quibus  proirdc  ex  comparatione  hxrcdis  cxtcanei,&  filij ,  aut  ncpo- 
tis,vehcnKnsconicduracapipoilctpro  filioaut  nepote,  vthocfaltemvidc- 
rccur  habere  exiudiciopatris,quod  eicondiuonis  unpicndx  caufadaripater 
xo\uitlht,arg.tJotem  6.D.  dc  collat.  boner.  Et  tamen in  Vlpiani refponfo  illo 
quod  extat  in  d.\.$i  jttts  fuk  condmonc ,  nihil  peniuis  eft ,  nc  verbum  quidcru, 
quod  faccrepoujt,qiiominusadhunc  quoqne  cafum  id  refDcmfum  acconV- 
jnodaripoflit,rieque  cur  non  decafuiftoa?que^cdcaliovilovideri  debeat 
y Ipianus  relponuiile.Curcrgo  diuerfitatem  uiris  iine  lcge  ac  iinc  rationc  in- 
ducemus?Nam  quod  fubiungit  Mantica  ex  coniun<fb'one  per/bnatum  ple- 
lvorem  interpretationem  ficri  oportere,e(>  pertiner,vt  vel  amplietur  legatum> 
vt  in  d.l.fifcrnus.§.vlt.delegat.i.\t\  defendaturquodalioquieilet  Jnutile,  vt 
ind.l.f»w»4A>^i«.nonetiam>vtqiiod  teftator  non  voluit,  voJuiile  exiftimc- 
t ur.Vnus  tantiim  iuns  locus  eft,quo  maxime  nititur  iile'»  &  qui  certe*  pro  in> 
terpretum  errore  tuei^do  non  paruiu  vrgere  videatur.ls  eft  in  l.$.$.vlt.D.<k  co- 
W/^.f4ftfyr^rf/.vbicxVlpianoproponitur3quamuis  permjflum  iit  ftatuJibeco, 
ctiam  de  peculio  dare  implendac  condiuonis  caufa,ii  tamen  \ult  heres  num- 
mos  faluos  facere,  pofle  eum  vetarc  dare :  iicenim  fieri ,  vt  &  ftatuliber  per- 
ueniatad  libcrtatcm,quaiiimplctaconditione  cui  parerc  prohibitus  cft ,  & 
nummi  non  percant.Tum  fubiicitur ,  Scd  is  tjuemtefiator accipere  voluttad- 
ucrfus  herede  infatlum  ailione  agere  potcftjvt  tefiatori  pareatur.Quod  fi  ita  eft, 
confequens  fit,vt  quod  lmplenda?  condiuonis  caufa d.mdum  eft,cx  voluntate 
tettatoris  debitum  intelligatur,adeoque  quod  magis  cft,propofita  in  factum 
a&ioncpeupoifit.Scd  memini  iampndem  a  me  obfcruatum  eiic^,  totam  il- 
lam  additioncm  Triboniano  ma^is  quam  Vlpiano  adicribendavideri,quip- 
pe  quar  non  tantum  a  manifefta  iuris  ratione  diflentiat,ied  ipfam  quoque  Vi« 
piani  (encentiam,cui  fubiectaeft,euertat.ldquedocui  pluribus  lib.  8.  Conie- 
tturarumiurisciuihs,cap.7.  Alioquicum  locusille  non  diftinguat  quamam 
perfonafitmquamcoilatanrit  condiuo  dandae  peainiar  ftatuliberoadfcri^ 
f»te,futurum  eit,vt  pcrinde  poflis  exeoinferregencraliter  &  mdiluncte  mdu- 
cendam  ex  verbis  condiuonalibus  cUfpofiuoncm.  Quod  tamcn  Calfum  efle 
nec  illi  ipfi  negant,qui  co  loco  abuttmtur diftinguentcs  tcrminos  fimplices  a 
duplicibus  &  compofius,&  coniun&asperfonas  ab  extrancis.  Ulud  vnij  dun- 
taxatdiluendum  fupereft,quod  iidcm  ooiiciunt,  interdum  etiam  conditionu 
verba diiponerc,quando cx  voluntatc  eius  qui  difponcndi  habuit potcftatcm, 
id  concipi  potcft.  Sic  enim  illi  poft  Bartolum,  cuius  ifta  traditio  eft, ad  L  2.  §* 
-ik<\w icfr  vlcu.ad  SC.1  ertyl.per  tc«.iji  \.fidekommiffa.\v%.cumcffet.dt 
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legat.yl.inrattone.i)o.§.tamctf:.. D. ad  leg.F  alctdA.penult.  D  de  co'Jat,dot.l.dent- 
*jae.%.§.interdum. D.de pecuUegar.Az  vide.imus  ne  non  ex  ilcis  locis ,  vt  reque 
cx  alio  vllo  cam  improDabilis  fentencia  comprobetur.  Nam  qued  attir.et  ad 
§.citm effer.rfr  ad  §.tamerfi.ni\\[a.  ibi  conditionalia  veiba proponutui ,  fcd  prx- 
cifaillacV:  abioluca,./f«?p/tt  centum  aurets  a  cohxrede  tuo  porttonetn  tuam  ei 
reflttHtto.cmx  vcrba  a  teftatore  prolata  inter  cohxredes  fuos;in  quws  par  cx  x- 
qualc  ius  ac  lmpenum  habuit,vt  xque  poliet cogeie  vnum  dare.  atquc  aiceru 
accipcre,apta  proculdubio  funt  ad  mduccndum  duplex  fideicomnuilum ,  ad 
quod  ellent  vuque  inepta,ii  per  exprelfam  fieuram  conditionis  cor.ccpta  ef 
ienc,vt  Mxuanus  loquitur  m  d.§.ramet/i.Scmus  eft,  Huiufmodi  quidcm  abla- 
uuis  abfolutis  vi  ipfa  dk  putcltate  verborum  condiuoncm  quannam  contliie- 
ri,A<J/<r#f/orr.io9.vbi  notlri  uacVant  D.de  conditl.tfr  demoi.jtrScd  ttmcfl  uiuJ 
t  im  refencan  condiuonis  fic,uracxprcilalitJan  non.  Si  expreila  lit ,  quod  lit 
hoc  inodoj  i?9£0 /f  Titt,vt  fi Sempronius  coheres  tuut  dabtr  ttbt  cer.tum  ^tuei 
porrtoncmruamre(}ttHa4,ccn\imcft.y\\cc\}\c  actionem  vllam  Titiocompetitu- 
ram  aduerfus  Scmpronuim ,  vt  det  illa  ccntum,  ncque  ii  Scmpronius  ca  ccn- 
tum  dedcnt  Tiuo,  a lio  iure  viden  ca  perucniilc  ad  iiuum ,  quam  implcrdx 
couditioms  caufa:ob  idque  nec  in  falcidiam  lcgatooim  imputaii,m  qnam  ici- 
licet  non  lmputantur  nili  qux  hxrcditario  iure  tap  untur.  Cum  veib.hgura 
conditioms  exprelfa  nonelt,iulIbnimirum  Tiuo,actcptiscentum  aSempro- 
juocbhciede  pottioncm  fuamei  rcftitucte,non  tam  condiuoris  iniplendx 
caufa,quam  quodammodo  pro  itrr  portioms  prctio  ca  ccntum  Titius  a  Scm 
piotuoaccepillcintelligitur,haud  iccusaciicoprecto  portionem  fuom  ven- 
dere  iuiluscilet,idc6qiic  nec  dubitant  Iuuiconfulu ,  qum  hoccafu  ea  pecu- 
nia  m  qu.irtam  lic  impu:anda.Dc  llla  tantum  dubitant,an  duplcx  hoccafu  fi- 
djicommilfum  lit,an  vnicuimm.igifque  putat  Mxuanusne  dupiex  iic,  icd  v- 
mcum  du  uaxat  in  rau  >rem  Tiuj5qubd  orauo  illa  magis  pro  ipib,quam  con- 
tra  ipfum  polita  elll-  vidcatur.QupJ  tame.i  vcl  ita  accipicndum  eit ,  Ci  dandx 
pecuuix  conditio,in  extrauci,  no.i  in  cohcrcdis  pcr/bnam  collata  fit ,  nc  aiio- 
qui  iaccndum  iicMa?uanum  ab  Vjpianoinquxltione  itadiilen/Tiile,  vci  Tri- 
boniano  arbitrum  fuo  more  agenu  adfcribenda  e(t  toca  illa  ciaufula ,  Sed  id 
verifimile  non  rfi}cnm ralU  orario  magts  tpfius  caufa ,  tjuam  conrra  tpfum  pojita 
videatur.Vct  j m  hoc  obicer,Cv  pen£  extra  rem  di£bu  iiu  Cxtera  cnim  omiua, 
que  pertment  ati  mtcrprctationem  &  cmcndacioncm  d.§Jamet/i>  rufius  cx- 
plicauimus  libro  icxto  Coniecturarum.  Sufficiat  nunc  probailc,  non 
eam  lureconfultorum  lcnter.tiam  iis  locisliullc,  vt  verba'  vnquam  con- 
ditionalia  quicquam  difponanc,  prxierum  ii  cxprclla  iit  figura  conditio- 
ius,quomodocxprmutur,quoucshcrcdi  fubca  condiuonc ,  Stjine  likertsde- 
r^7m/,fideicomm;lIanus  iubtlitutusdatur.  Quodvcib  pcrcinecad  l.pcnuit. 
D.  de  collat.dot.l.dem^ue.  §.Ji mrerdum.  D.  de pec ul. quam  parum 
ij  loci  ad  rem  taciant,  docuimus  ub.17. 
Coniedturarum,cap.i7.nec 
iuc  repeccmus* 

ERROR 


DECAIX  XXVI  ERROR IU 


ERROR  TERTIVS. 

Dcfctitentis l.vcl  fmgulis  ^.D.de  vulg.  &  fHfiU{khfiit^  Ltum 
propondtatHr.G^.DJeleg^.2. 

L  e  R  i  qv  i  Iuris  loci  funtjde  cprtjm  fattntu  &  interpce- 
tauonccraclantnoftrucaindifputan^vttumUbcri  pofru  in 
cor.ditione  fint  indifpofitione.Placciptu  funci*Ux p&o.x-j  < 
cxfta9.DMSC.TrebeU.l.generdinr.6.C.deinjitt. &fubftit. 
I.LuciusM$.D.dehxred.inJheuend.  Dcquibus  iamfausnmka 
lcripmnuiIib.i7.Coiiiecl:ur.  Sediuntalij,dequibus  in  fucDecadcita&an- 
dum  fu^erclLAc  pnru  lm  de  Cc  itcncia  \.vel fi»luIu.$jD .  de  vulgar.  rjr  pupili. 
fnt>/iit.No\\  quod  valde  neceife  fic  (iam  enim  plura  fcrir>fimus  lib.  4.  Coruec*L 
cap.i  i.neque vero  mihi  vncjuam  vifus  eft  hic  locus  ad inuitutain  difputauo* 
ncm  valdepeTtinere)fcdvtncquid  praecermiccamus  eorum  quae  interprcces 
aireninc,vtprobe:itliberos  in  co  lditione  poiltor.  vocatos  vcl  eflc ,  vel  non 
tllc.Quniobifcum  neganc  vocatos  eile,  moucri  euamfolenccx  eo,quod  in 
hacIegcFlorwnunusicnbitjVeliingubs  liberis,  velci  qui  nouiftimus  eorum 
morictur,fubfticuere  pacrem  poilcdingul  is  quidem,  fi  neminem  corum  ince- 
ftatum  dccedcre  vcut.-nouilUnio  verohius  legiumarum  haercdicatum  ince- 
grum  iiicer  eos  conferuari  veutJEx  eo  namque  inferunc,ccftacorem ,  qui  libcv 
ros  pofuit  in  condiuone  fideicommiuXcredendum  efie  iis  re/eruacu  voluiile 
iuslucceden.  iabi!iteibco,noneuamacquiittum  ius  fideicommi/H  in  por- 
uonibus  parc.itum.Sed  qui  contra  icnuunc,refpondenc  cum  Ripa  in  I.  centu- 
rictmm.\y).eod.Kiackari eoloco.de fubftitutioae  djrecfa^qua?  non  inducitur ex 
tacita  voluntate.l./^rw«/.^p.C.W^/^/?*iw.Aliamvcrorationem  efle  fideico- 
mjilariar,  Jc  quanos  cractamus  quod  ca  per  fblas  coiucdturas  facile  inducatur 
ex  l.cum proponel>4tHr.6+.de /egas.i./.hdredes  mei.yf.f^cum  ttm.  D.adSC.  Tre- 
^.Alijvero  iicut  obiedionemnonprobant,icaneo^!erciponfioncm  :pro- 
ptcrcaqLiod^iqu  c^ctiampu^nllaris  fuMtitucio  inducacurex  verofimilivo- 
Iuntatc,6c contra  v^rbocumhgnificac-oncmiCX  X.iam  hoc.iure.^.de  vutg.&pu- 
ptU.fubjlit.ltacpe  ieipondcnt  dracrenuara  qua?  inccr  pupillarem  &  fidcicom- 
mifiariam  fubltitutionem  hac  parte  verfatur,in  coconuitere,qu6dad  con/er- 
ua3  -damdefu!i6cipacnsvoluntatem,quj I  bona  fiia  omnia  ad  pr.pillum  110- 
uiilimum  volu-.nitpem  ni.cjiil  ueceJle  eft  inducerc  cacita pupillarem ,  cum 
quipriorcsmoriu  tur  lmpuScres,  neque  teftando,  ncque  afienando  facere, 
<^!cquainrwffi:it,quouunuspcrindc6mnia:perueniaj  c  ad  noui/firourn  e* 
prdiiK  fucceifiouis  intenaci,acque  peruenircnc  ex  teftamenco  fi  fingnli  fingu- 
lis  eilcnc  pupillanter  lubicituu.Aliud  velo  eifc  in  liberis  pofius  in  condicione 
fi  JeicoinmiiJj5quia  certum  eile  non  poteft  fucceiluros  cos  paci  i  ab  inteftaco, 
cilm  in  pacris  arb:cuo &  poteftace lit,iiuc  teitandodiue  alicnando incer  viuos 
om  iabonaquacpatcrfamilias  voluic  ad  libcros  in  condicione  policosper-r 
ueuire,ceilacoris  volu  tatem  cludere,  niii  a^uerfus  commencum  bu  uiinodi 
fraudis  viiicoillo  rciucdioconfulacuXjyiquuionnjLti  in  coditionepoiici  funt, 
vocati  luhdomm  us  exiftimcncur.Ego  ncqiic  qualis  harc  orpicclio  iic,inu-lIigo, 
neque reprchenfioneiii  hanc magisquani liipa- rc/pdfionem  probo. Pr imum 
«iiiuiiion vi4to  qua  rauoiie  dicipofilciii  fpQM/.ve/fingu/ts,  poir.as  eflcirn- 
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puberes^in cor.ditionc pupillans  fubftitutionis , vt quxrendii  habcamus,  An 
idcircb  videantur  inuicem  fubftituti,nccne.Nam vef  pommus  firgubs impu- 
beribus  fa&am  ellc  fiibftituuonem  pupillarem,  vel  ioli  nouif  fimo.  Sj  iingu- 
lis,  dubitauonem  res  non  habet,ueque  locus  quarftioni  reJinquitur ,  quin  vo- 
cati  lint,qui  funt  exprcflim  fubftiniri :  fin  nouflifim o ,  apparet  pnoiesdefun- 
elosimpubcres  non  magisin  conditionepofitos  fiufle,quumindi^ofiuonc: 
mfi  forta/Iis  cc  conditionc  illa tacita  fentirc  vdis ,  quar  in  r.cccflarium  :.nte- 
ccdens  fubintelligirur  8c  inducitur  exfacta  nouiflimi  morici  trs  menrionc, 
cum  Hcri  r.equeat,vt  nouiflTmus  quifquam  ex  liberis  monatur,quin  cartcri  o- 
mnes prajdccdicrint.Itaque eftcdhi iplopcrindc certe  eft  diccre ,  Bi yuiex U- 
beus  meis  nouifiimii*  imptibes  morietur  Jubjlttno  Seproninm ,  acii  plunbus  fcri- 
ptum  eflct.Si  hberimei  omnes impuberes  decejjerint \noutJJtmo  Semprentum fub- 
jhtuoScA  tamen  multum  intereft,cum  dc  indnccnda  e\  vi  conditionis  fubfti- 
turionc,fiuc  direc"ra,fiueprccaria  di  lputamus,an  conditioexprefla  lit,  an  taci- 
te  tantiim  iubintellccla-.quoniam  illnpfiqui  volunt  liberos  infideicommif- 
fi  condiuonepofitos  vocatos  ccn(cn,non  de  aliis  intelligunt,  quam  qui  pofiti 
fintinexprellafidcicommiflicondiuor.c.  Necqiufquam  cdhuc  dixit  hbcros 
nonnifi  tacite politos  in  conditiorccx  conic&ura illa pictatis, dc  qua Papin. 
in  I.  cltm  atttu.  \o2.D.de  cond-cj  demor.flr.  cenferi  dcbcrc  vocatos :  liue  quod 
nonfemperpar&a^qua  lit  vistaciti  &  exprcfliiliue  quod  non  tam  facile'  au- 
deant  inducere  fubftitutioncm,  fiucdirccram,fiuc  fideicommiliariam,  cx  c6- 
iecVuris,nifi  talcs  ilbe  fint,qua*  ex  verbis  concipi  pofltnt ,  arg.I.  Gallus.  19.  $. 
juidamrcffc.D.de  lib.& poJib.Qunve  non  tam  ex  poteftate  ,  quam  ex  figura, 
verbifquecondiuonisjinquipoliu  funt  cxprcflim  liberi  heredis  rogati ,  in- 
ducuntilli  fubftiuitioncm  fideicommiflariam  fauorc  liberoriim ,  non  indu- 
£turi proaildubio,fi  conditio  nulla  cx^rella  efleu  Ncquc  vcrb  notium  eft ,  a- 
lum,  maioremque  clle  potelf  atem  coiiitionis,cuius  figura  exprclla  lit,  quam 
fit  alterius,qua'  hguram  conditiomsn6habcat,licctex  tcftamenti  verbis  col- 
ligatur,vt conft-.t  cx \.inratione.$o.§.tametJi.D.ad leg.Falcid.  Scd etfi  poncres 
nouiflimo  lmpubcri  fic datum  pupillarcm  fubftitutum,  vt  tamen conditio  il- 
laexpreflaeflet,//  reliejuiomncs  tmpuberes  prtmorercntur^non  tamencflethxc 
conditiociufinodi,quaf  coniethira  vllam  prarbercpoflct  voluntatis  dcfuncli 
ad  inducendam  fubftitutionem.Non  vb  id  tantum  qubd  eflet  condirio  ne- 
ceffaria,&qua  neceifario  incft,  cuius  expreflio  nihil  folet  opcrari  ,  quoties 
irteft  eoprorfijs  modoquocxpnm!tur,/.ym^.47.Z).^  condtc.(*r  demonjfr.Sed 
ob  idctiam,quod  in  propofita  fpecie  ponuntui  liberi  in  condirionc  tanquam 
mortui,non  tanquam  fuperftites,  ac  proirdeiri eum  cafum  quo  non  poflunt 
<ac&c\tl.<ptidam referunt  i+.D.deiure  codtctll.  Etquemadmodum  ijqui  libc- 
ros  in  condirione  politos  volunt  eflc  vncatos ,  non  in  alin  portionc  fidcicom- 
milTum  iftud  tacitum  indticunt,quam  in  ca  quac  fuit  patris,rationc  illa,qubd 
pofiti  fint  in  eondiuonc  t.mquam  Iibcri,5c  confcquenter  rcfpedtu  eius  folius, 
cuius  fijnt  libcri,non  ethfn  rcfpcc^u  pauui,aut  alterius qui  patri  cohaercsda- 
tus  fuerit.  Itadicendum  eft ,  condirioncm  in  c|UO  politi  func  luScri  tanquam 
mortui,nonpoflen.duccredifpo!iuonem  cx  qua  vocau  videantur ,  nifi  tan- 
quam  mortui.Nullam  igitiir,qii.mdivpKiem  tanquam  mortui  vocari  non 
potucrjnt.Nifi  forte  cpf*s  velit  divcre  vbcatbji  cos in  necclfariu  antcccdens  fa- 
&\  fiibftituuorjc  nouiflimo  impubcrideccdcnu,  ficutdici  fblet  in  fidcico- 
miflariafubft  \\xuom.l.Tftia  Seto.^y.^.Seta  ltbert1s.de/efat.2Scd  hoc  falfum 
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cft^ugnac^ueeumdlve/^u/^qusoft^^  fanc  pupularem  fubftitutio- 
nemhacparwafideicomn^aanadiffcrrc^propici  cas  rationes,quas  nosm 
hanc  rem  protulimus  nb.14.  Coieauranam.Ergpquod  rlorcntinus  fcribit  m 
d.l.t/e/>%«/iJ,deiurelegiumarumha:rediutumintertTatres  confcruato,ni- 
hilcommiuiehabetcum  quxftionc  noftra  De  liberis  poficism  cond:tione. 
Ncqucdubitari  poceft,quinmultuminterlit,anltbeti  pofiti  firvt  in  coiidiuol 
netanquam  mortui,vc  mdd.v*/yi^«/w  ;  an  vcrb  mcafum  quo  fuperclfent 
pacri,vciuea  fpecic,dequa  dilpucamtu  ,cum  harres  inftitutus  hcreditatein 
rclbtueic  iu!lis  cft  fub  eaco.idiuonc (i  futcltbcris  morcretur.QuoJ.  \Ct; ,  Rapa 
adobicctioiicinrelpo  Kktjdiihiigucndamellc  fubftitutionem  dircctam  ,  dc 
qu.imd.l.t/e//<«g«//i,a  fideicoiiimiuaria ,  qiiafi  harcficilius  cx  conicetuns 
folis inducacur  quam  illa,nuhi  videcur  prorlus  alicnum  i iuris ratione.Etn*  e- 
lum  in  ndeiconuniffis,aiic  quod  idcmeitr,in  fideicorniniiYurum  vcrbis  6V  con- 
dicionibus  intcrprctandis  folafpettandaeftvoluntas  teftatoris  ,tametii  non- 
miicx  conicctunscolligacur,l.penulc.^/^M./.^<err^  mci.yj&xHm  ita.D. 
ad  SC.Trcbxwncw  lidc  fideicommiilb  mducendo  qnrratur,  non  tna^is  fbla 
voluntas,vt  ioquuntur,conicctur.italiirHcic,quam  lidc  fubfticucione  direcca 
qiuercrcturmiii  c:\ni  vcl  aliter  lieri  uon  potcit ,  vt  ea  teftatoris  voluntas  cmx 
cxprcilaeftjcruetur,li  no  .  m  necellanum  anteccdcns  fideicommillaria  luh- 
ititucio  mducatiuwc  m  d.$.Sct4  ltbertisy  vel  fideicomraillaria  fubftituuo  pcc 
en.orem  omilla  dic;cur,probucurquccxaiia  tcitamenti  parcc,  in  qua  iidem 
puptllo  hercdesdati,non  tant.uu  pupillo,  ied:nu'cemeciam  fucriuc  fubiu- 
tuti;vun  li  ;j,ulai  i  ipccic  \.cum  t» 0panebMHr.64f.de  /<*«<i/.i.Ruiium,quod  con- 
tra  Ripam  lifpuc.intalij  pupill.uem  quoque  fuhfticutioncm  c:<  conie-fr  in^ 
lnduci  \Hii\c.c\d.Kum  hoc  tnrc.^.D.de  VHlg.rj'  pupil.fu&fl.wmho  nnproh  1 1 
litisclt.iNam^o.ulicucio  D.ui  Muci,qua:ius2iJudpnmmn  induxic  vt  lubfti 
tutiod.T.cia  pupillo  iacta  iu  vriuvn  caiu  n  c  ihu:ur  ad  alcccum ,  non  ad  taci- 
t.*oicc  :o!HCcijtacamp.,u:2^;.ij  i.cmiciprxit,ildad  fauorem  pupilli,  cuhis 
certc  uitCiCltcerca  nen  carium  he  ede.n  naoCTe  mags  cuuin  lcgitimum.  I, 
luhAu.ii  +  i.a!t.ttJ.ft  pupillu.t.  D.dc  acyutr.htrcd.  Qua  d.  caula.  non  inlubciii  - 
tei  Aiuoniu » Goaeanuy.vtOw  alia  plcraquc, obieruau'.c  fublututioncm  hanc 
maie  ab  mcerpretibus  vulgo  4ki  cucica  n,qua:n  po.ids  a  lege  fubi:;nellectam 
diecrcdebueru''C.Tacicum  enmi  ijjud  deim#n  efc  quod  in  exprellb  vi  ipfa 
continetiuj.ooa  ytd,\.D.dcreb.crcdJ,fitta  iegarum  6y §.//// ft  zoUt.de  Tig+J. 
feruo  Itberiatc.Afi. D.dc  candici^  dcmouJh.Ncmo  autcjn  dixerii  illis  verbis,  fi 
heretfiluts  rtotcttt ,uclj  contiueri  cafiun  piorfuscontranir  i.y/^crr/ ertt,cr 
*>t p.tptllart  xtat:  drcejpprjt&iat  cuim  cafus  ifti  prorfirs  concran j ,  ac  proi  nde 
quoi  um  exprello  v.ioyalccr  non  mod  >  non  cacicc  iigiiificatus,fcdpoci,is  aper- 
tccxclulus  vidcii.d-bc  et.cxregula.  juaf  iucJutioncm  vujus  vultcllc  excli> 
/ioncm  akenu0fi  Marci  conftituuoteftamentoium  fauorc  non  interucnif- 
k\'."cc  ii  toialui.'piudcMC!ai  1  eam  rcm  confpiiai!ct,id  tamen allequi vi> 
quam  potUiiK  t.Rc(cripti  linpcratoiij  aucoritate  opus  fuit  vc  jus  illud  inducc- 
rccuijqu  a  iu^j  ici.dam  ixcelKuib  hiiCjquodcxverbisconiici  nullomoJo  po- 
terac.luiiic'  muilto:  uin  autem  non  illudmunuseft  vc  fupplcanc,  led  tantum 
vc interpretentui :  vt  protndc dub.Miuium  non lic iis cciam cafibus  de cjuibus- 
extcntlmpcratoium  ivk::pia  ab  lufa  prudcncibus  approbaca,cx  lau^aLr.,ni- 
iuloniinus  111  conu.iriu  n  ivfponturos  i\\  i!c  prudcn.Ler,  ii  relcripta  non  Ha- 
bud!eJit,quoui.un  ahud  c.ui  otu's  c.v  (e  ilippicrc  v^lic,qtiod  itijWieijuie^r  % 
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pubcresin cor.diuonc pupilians  fublticurionis ,  vc qiucrendu  habcamus,  An 
idcirco  videantur  muiccni  fubfticuti,necne.Nam  vefponimus  (u^guli.s  impu- 
beribus  fa&am  elle  fubltitutioncm  pupillarem,  vel  ioli  nouiflimo.  Si  iingu- 
lis,dubitttionem  res non habet,neque iocus quarftioni  relinqmtunquin  vo- 
cati  ftnt,qui  funt  expreflim  fubfticuri :  iin  noiuflimo ,  apparet  pnoresdefun- 
ctosimpubcrcs  non  magis  in  cor.ditionepoiicos  ruille,quam  m  diipoiitionc: 
niii  foitallis  ce  conditione  iHatacita  fentirc  vtlis ,  quar  111  i:ccci?arium  ;.nte- 
ccdens  fubinteliigitur  6c  inducitur  exra&a  nc/uiflimimoricvcfs  menL*onc» 
cum  ricri  nequeac,vt  nouifllmus  quifquam  cx  liberis  monatur,quin  carteri  o- 
nines  prxdeccfle  r  int.Itaque  eftcdtu  irno  pcrnWc  certe  eft  dicete  yEiquiex  U- 
berts  meis  noHiQimit*  impubes  morietur  Jubjhino  Sepromnm ,  acii  plunbus  fcrr- 
ptum  cflet,Si  Itberi  mei  omnes  impuberes  decejjerint  ,noutjl}mo  Semprontum fub- 
jhtttoSed  tamen  multum  intereft,cilm  dc  indnccnda  cx  vi  condirionis  fubfti- 
turionc,iiuc  dirc<^a,fiueprccaria  cuiputamus",an  conditioexprclla  lit,  an  taci- 
te  tantum  fubintcllefta-.quoniam  ilh  ipfi  qui  volunt  liberos  in  fideicomnui- 
f»  conditionepofitos  vocacos  ccnfen,nun  de  alus  intelligunt,  quam  qui  pofiri 
fint  in  exprclla  fidcicommifli  condinor.e.  Nec  quifquam  cdhuc  dixic  libcros  . 
nonniiitacitcpolitos  in  conditionccxconicc>uiaillapietatis,de  quaPapin. 
in  1.  citm  autts. \o2.D.de  cond-cj  demonjhr.  cenferi  debcre  vocacos :  liuc  qiuid 
non  femperparcV:  aecjua  lit  vis  taciti  &  cxprefliJiue  qubd  non  tam  facile"  au- 
dcant  inducere  fubftitutioncm,  fmc  direcram,fiuc  fideicommiiiariam,  ex  co- 
icc"t'uris,nifi  calcs  ilbe  finc,qna' ex  verbis  concipi  poflint,  arg.l.  Gallus.iy.  $. 
ejutdamrcUcD.de  Itb.r? poJlh.Qmvc  non  tam  cx  poreftacc  ,  quam  cx  figura, 
verbiiquecondicionis,inquapohu  funt  cxprcflim  liberi  hcredis  rogati ,  in- 
cfucuntilli  fubftiracioncm  rideicommiiTariam  fauore  libcroriim ,  non  indu- 
c\uriproculdubio>fi  conditio  nulla cx^rella  eflet.  Nequc  vero  nouum  eft,  a- 
liam,  maiorcmque  clle  poteftatcm  c6diuonis,ciiius  figura  exprcila  iic,  quam 
fic  alcerius,qua:  hguram  condirionisn6habeat,licetcx  tcftamenti  verbis  col- 
ligacur,vtconiht  cx\.inratione.$o.§.tametJi.D.ad/eg.Fa/cid  Sedcdi  poncres 
nouiflimo  impubcri  fic datum  pupillarcm  fubftitutum,  vt  tamen  conditio  il- 
la  exprefla  cltetjtre/iyuiomnes  trnpuberes  prtmorercnturywow  tamcn  eftec  harc 

.  conditio  ciu/inodi,qiUT  conie&ura  vllam  prxberc  pollct  volunuris  defundri 
ad  inducendam  iiibttltutionem.Non  ob  id  cancum  qubd  ellec  condirio  nc- 
ceifaria,8c*  quat  neceifario  incft ,  cuius  exnreflio  nihil  folec  opcrnri  ,  quocies 
ineft  eoproriiis  modoquocxprinmur,/./mf0.47.Z>.<k  condic.dr  demonfh.Sed 
ob  idctiam,qubd  in  propoiita  fpccic  ponuncui  liberi  in  conditione  tanquam  ^ 
jnortui,non canquam  fuperft  ites,  ac proirdciri eum  cafum  quo  non  poilunt 

f  iQcaxxJ.quidam  referunt  i+.D.de  ture  codtctH.  Et  qucmadinodum  ij  qui  libc- 
ros  in  condirionc  politos  volunt  efle  vocatos ,  non  in  alin  portione  ridcicom- 
iniilum  iftud  tacitum  inducunt,quam  in  caquar  fuit  patris,rationc  illa,ciuod 
pofiti  fint  in  conditione  tanquam  libcri,&:  confcquer.tcr  rcfpeftu  cius  folius, 
cuius  funt  libcri^ion  etiatn  reipcdu  jpati ui,aut alterius  qui  patri  coha?rcs da- 
tusfuerit.ltadiccndumeft>cor.dirioncm  inquo  politifunt  libcri  tanquam 
mortui,nonpoflcinduceredifpo{iuonem  cx  qua  vocau  videantur  ,niii  tan- 
quam  mortui.Nullam  igitur,qu'andixpiviem  tanquam  morr.ii  vocari  non 
potucr unt.Niii  fortr  cyf»s  velit  du  crc  vocatpj  cos  in  neccllariu  anteccdens  fa- 
Cb  fubftitutionc  nouiflimo  impnberideccdcnti,  ficutdici  folct  in  fidcico- 
miflariafubft  t\iuonc.l.TntaSeio.%7.$;Scta  Ubcrtts.dclegat.zScd  hoc  falfum 

cft, 
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eft,pugnkiqueciimd.l.T/*/)?n|«/i>>qvu:oftendit  fanc  txipiUarem  fubftituuo- 
nemhacparte  a  fideicomrrullaria  dincrrc ,  proptcr  eas  rauoncs,quas  nosin 
hanc  rcm  protulimus  lib.14.  Coicc^urarum.Er^oquod  I  lorentinus  fcribit  m 
dA.vel  futgulu^c  iurc  legmmarum  haereditatum  mterfratres  conferuato,ni- 
hil  commune  habet  cum  qiueftione  noftraI)e  hberis  poucfsin  conditione. 
Nequcdubitaripoteft,quinmultuminterlit,ajiliberi  pofiu  fmt  in  conditio- 
iictanquam  mortui,vt  i:\AA.velJinguIu'.  an  vero  incafum  quo  fuperclicnt 
patn,vt  111  ea  fpecie,de  qua  dilputamus ,  cum  hjcres  ini\itutus  hcreditateiu 
reltituerc  iu!liis  efc  fub  ea  condmonc  fi  fine  Ubens  moreretur.  Quod  veY !  >  Ripa 
auobicciioiu^rnrclpo  jdct,duhnguendameire  fubllitutionem  dircct.t;!'  Ic 
(YUinAA.velfinguhs^  tiJeicommilfaria,  auaG  haxfaciliiis  ex  conie&ur  s 
folis  mducatut  quam  illa,uuhi  vtdetuc  prorius  alienum  a  iuris  ratione.Eui  c- 
nim  in  fideiconuuilTis,autquod  idemeit,in  fidcicommiftl.rum  vcrbis  &:  con- 
ditionibus  tntcrprctandis  folafpcciandacft  voluntas  teftatons  ,  tanietli  non- 
niiicx  conicctunscolligatur,l.penult.^/<r^/.i./.^<fr^/  mei.y]  .§.cum  ita.D. 
ad  SC.T r#/>.CAincnfidcfiJcicoinmillo  tnducendo  quxratur,  nbn  ma^is  (ola 
v*)luntas,vtloquuntur,conicc^ur.uafurficit,quain  lidc  fubftitucione  diretla 
qujercrcuu:nili  c.lni  vcl  aliter  fien  non  potclt ,  \t  ea  teftatotis  voluntas  ouse 
txprcllaelt,fcruetur,fi  no  .111  necellarium  anteccdcns  fideicommitlar.a  fub- 
ituutio mducatur,vi. in  d.$.Sei4 hbert'uy  vcl fideicommillaria  fubft:tutio  pcc 
ertoiemonulla  duitur.probatiuqueexalia  tcftamcnu  parcc ,  jn  quu  iidem 
pupillo  hercdesd.iU,non  cant.iiu  pupillo,  fcd  inuiccm  cciam  fucrinc  fubfti- 
uui,vtinii  ^uiaii  lpcciel.c«w  Dt3pu1ieb4tur.6jf.de  /r*4/.L.Ruiium,qnod  con- 
traRipamdiiputantalij  pupilLuem  quoque  fubfticutioncm  CX  COIUCCtnris 
iuduci  poilc:cv  d.i.Mv;  hoaure.4,.D.de  vulg.  &  pitptl.fnbjl. wmho  improb  1  i 
liuscH.Num  Jo.ulicuuoDauM irci^quaMusiHuiprimiim  induxit  vc/Iibfti  • 
tuciod.T.cia-puptllo  tacra  io  vivumcaiu  n  t  .iha*:uc ad  aheiutn ,  non  ad  taci- 
tamcc  ■.oniectJiauainp.tcjii:.i-  l.cmiefp.oc.t/edad  fauorem  pupilli,  cuu/s 
cerriinterciicefta  ncncanuai  iu  ede.n  najcrc  ma^s  qnam  legitimum.  1, 
lu!tan.ts  1,1. alt.tfJ.fi puptlhu.  D.de  acjtw.btred.Qn  d.-caafa  11011  infubuii- 
tcr  Aiuomus  Cjoieauus,vc&:  a!ia pleraqae, obferuauit  fubftjtuuonem  hanc 
maicub  lnterpcetibu»  vulgoduicucica  n.qua:npo.<iis  a  lege  fubii^cllectam 
ducredebueru  .c.Tacitum  ciuni  iljud  dcm#n  eft  quod  in  cxptellb  vi  ipfa 
.  continecui,Uxw  <}>td.\.D.dcreb.crcd.l.fitta  Ugatum  6y.§.tlttjt  voler.de  ieg.i.l. 
jeruo  libert atc.^.D.dc  candsilxir  demonJhr.Hcmo  autcjn  di\crii  liliS  verbis,  (l 
heretfilius.  noa  nttti  ic  1 }  co:itineri  cafiun  pinrius  eO.urariinu.y/ hcrcs  erir,cr 
in p,iptltart  *tated  •ccJfsutS^n  enun  cafus  ifti  procfirs  contrarij ,  ac  proi  ndc 
quorum  exprellu  vno.alcer  non  mod  >  non  tacit^  itgiuficatuSjfed  poti  as  apcr- 
teexclufus  vidcii  djbciet.exrcgula.jux  i:icJuiio;icm  vnius  vultcile  cxclu- 
/io. lem  alier  ui,fi  Macci  conftitutiotclta<ner.toium  fauore  non  interu.cnif- 
fc\:"ec  li  tot.ilui^piuac  "tiai  1  cam  rem  contpicallet, id  tamen  alTequt  vi> 
tju.un  potuiiKt.Rclaipu  Itnpcratorij  autoriiate  opus  fuit  vt  jus  illud  inducc- 
rcuu,qu!a  l"[h»i  lciid.im  ;  ccelfui^  hiiC,quodcxvcroiscoiuici  nullomoio  do- 
tcrat.iuiifc')nluko.  11111  aaecm  no:>  illudmuuuseft  vt  fupplcaiit,  Ccd  tantum 
vt  interpreteutui :  vt  broitidc  dubitandutn  non  lit  iis  ctiam  cafibus  dc  cjuibus- 
cxccmlmperatorum  rek:;ptaab  ii4is  prudenubus  approbata,&  lauJ.ata?jii- 
iulonnnus  m  contiariu  u  icfponturos  fu  llc  prudc)uer, il  reicripta  iion  ha- 
bml{eJit,quoHiam  aiiuvi  tA^il  i|ins  ex  Cc  fiippicrc  veli^quod  fitpu!e2Jj:ct|C!  l 
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aliudvecofifufpietioncmabcDfa^arr.jqii!  fufpJendi  ius  nabcatjaudare 
velitj&  probare.ldque non  obfcure'  oucndJt  Mcdtftn  us  :n  d.  I.4.  de vu/g.  & 
pupill.fubjf.m  primis  illis  vcrbis  ,  Iam  hociurezttmurex  Dtni  Marcief  Veri 
conflitutione.  Quid  cnim  aliud  ld  eft ,  quam  diccrc  antc  cam  corftituuonem 
aliud  ius  obur.uiflcA'  ctiamnum  fi  corftitutio  iila  non  eilet ,  alio  urc  vfuros 
nos  fuiirc?  Sic  in  ipccie  \.commcdtjjimc.to  .v.de  ltb.& poffh.  ;r.ihtntioi  cm  po- 
fthumi  fa&am  in  wium  cafum,nec  voluit ,  nec potuit  P<  mronns  tiaherc  ad 
cafum  contiai  ium,t.e  quidcm  fauoretucrdi  tcftamerri,quod  Lune»  a  'uib- 
ni.  no  poftea  nec  inique  ra&um cft: m l.vlt.C.  de pc/f.  htred  tttfl.  Sic quod  ad 
rcmnbttrammagispertinet,pla.uit  Impcratonbus  incua  fideic6n,:ifa  plc- 
rifque  cafibus,in quibns fidc:commiirorum  vciba dcficieba:  t.ldquc  vt  iioce- 
tiainlarc:ar,e?:vcrinmili3c'  coricclurata  menrc  teftai  tis,rcc  difplicuc  urt 
refcripUiTa  ptudert<bus,qubustan  en  difpl  aiiftet proculdubio  rtuLaa 
Iurif.onfulti.fi  quis  fttiffa  tam  incptus,fiMqoe  tnm  ariogans,  vt  qu<  d  nor- 
xuGlmpcratOtis  refcriptoir,ducenrfumerat,pror^r  r.cccllariam  fupplcuo- 
nem  idipfum  voluiilk  ille  ir.duccrc  propi;a  authoritatc.Nec  er  im  qircquam 
Vttatplus  licerehnpcratoriquamlur  fco;  fulto:ftultun->quev;deridebcreIu- 
rifcor.fultum,qui  line  vllius  refaipci  aut  alrcnus  lcgisaurhoiitatc  d  vel  t  fe- 
fpoi  dcze quod  folus  Impcrator,aut  al :'us,qiii  lcgis  condci  dac  ius  habcat ,  pof- 
fit  conftitucrc,tamecfi  conftitutioilla  impcratoria  fuirmam  habiturahr  ar- 
qiutatcm,fiuc  qucd  tacita  volunras  tefiatoriseiufmodi  refcr:ptum  exigat ,  f  - 
ncqua  al<aratiointerutniat,  quar  uftumprudcr.teivque  lmpcrrtorcmmo- 
ucrc  DoffiU^/Tuk/ej^^^  toquc  peru- 

nent  leges  illa?  omncs.quas  noftri  coi  gcturt,vt  profccnt  roftc  fide:commii- 
fum  ind&ucicxconic£turis,tum  euam  ciim  fideicomm  fli  vcrba  omniro  dc- 
hciunU.fliusfitm.  1 1 4.$ .vt  ouis  btredem  de!egat.\.l  ch m preponebatur.C^ ./.v~ 
nntn  exfamtlta.C-j.%.xlt.l.peto.C^.inprin  de  lcgat.i.J.ex  faclo.ij  inprtnc./.ejui 
f/ittm.y 4.W prtnc.D.ad  SC.T rebelfacit t  /mperaM^o.D.etd./.pofthumus.\: . 
D.deiniuft.Tupt.teftk  alfa  huiufmod)  fcxcentar.  Qucn  adnodum  autcm  v- 
num  vel  altcrum  refcriptum  Imperatons  fidcicoir mifll  vcrba  fiipplenus  ad 
inducendum  fideicomnuflum^hon  potuit  facere  quomirus  al  a  rckriptacf- 
fent  nccelfaria,quoties  nouus  cafus  contirgeret  >qui  a  m  iis  dc  quibus  antca 
rcfcriptumeflet  communefthil  habcret(quoniam  rcfcnptaon  nia  fiiis  fini- 
bus  coarttanda  funt,nec  niil  ad  cafus  fuos ,  aut  faltcm  ad  periinilcs  referen- 
da.f.PannonttUyS C.iunHa l.cum qutdam^Q.m prtnap.De  ac^uirjjcred.  d.l.vnti 
cxfamilia  6-?.§.vlt.dc  leg.2.iur.Ha/.Pampht/o.^  m prtnc.de /egat^. )  ita&  fa- 
tendum  cft  quotquot  extanr  in  libris  noftris  rtfaiptalmperatcrum,&:  rcfpc- 
fa  piudentum  ciuimodi refcrintorum  autoritate  f  uiVulta,  faccte  rullo modo 
pollc,vtcxtra  eoscafus,dc  cuibus  Imperatores  n  fcripferunt ,  aut  ll  qiu  fint 
pcrhmiles^Uceat  nobis  legulciis ,  6V  vt  hodie  paflim  ht ,  impcnuori  aiii  bet 
induccre  fidcicommillumcxnudis  coniefturis  quoainque  cafu  ,nuliis  iicet 
verbis  jdoneis  m  eam  rcm  interucnienubus.Nec  quicquam  induci  potuit  to- 
ti  rcipub.pcrniciofiiis,quamquod  ineptiflimoiftointerpretum  omniuin  cr- 
rorc  indudumeft,vtcx  folisconietturis  fideicommiifa  irduci  pollint.  Indc 
namquetot  hod:c,tantarque toto tertarum  orbe dctideicommjflis  litcs ,qui- 
busredundantcV:  iftuauttribunahanon  linc  maximoampliflimorum  patri- 
moniorum  dctrimento,&  quas aut  plane nullas ,  aut  ccrt^  muIt<S  pauciorcs, 
adcoque  faaliores  habcrcmusjl  iuns  fcnpti  rauo:  cm  mtcrpretum  traditio 

nibus 
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uibus  pra-ferre  didiciifcmus.Quarc  non,  iiludxque  improbo,  cplod  interpre^- 
tcs  pleiique  ia£titant,Ca'farca  conftitutione  indinere  hanc  difputattoncm. 
De  hberts  tn  condtrtonepofirts.nonccn.vdcm  quomcdo  illi  putantjdifficultatis 
tollci  de:gratia*]u x  mco  iudicio  milla  prortuseltapudeos,  qui  vel  minimu 
inu»rcfintveifati,fcdadfaciendamiuriiconfultis  noftri  temporis  potcfta- 
teimvt  cx  coniecturata  illa  teitantis  mentc,quam  hbi  vltib  comminifcimtur, 
po/fiiitnnpune  tutaque  confcicntiacontramanireftiirimam  iuns  rationem 
prolibcns  in  conditioncpofitisrefpondcic/vihoc  ipfoex  ndeicommiilb  vo- 
cati  &  fubftituti  intellignntur.Fefellit  omncs  mtcrprctcs  Papinianus,  vt  fuit 
lilc  ommhus  non  modb  intcrprctibus,fed  ctiam  iurisautorious  crteris  fiib* 
tiiior.m  d.l.cum proponcbarury\  bi  poit  relatum  refcriptum  lmperatomm  Mar 
ci  cx  Comodi  dc  fupplcnda  in  fideicommiilo  mutua  fubltitutione ,  tanquam 
omifla  pcr  errorcm  qu.v  in  feamciis  tabulis  inter  cofdcm fuefat  exprcfla ,  ra- 
doociiifubiicit,vtvidctiir,t»cncralcm:r/*ffiTO  ineaufa  fideicommiffi  vtcunqne 
precarta  voluntas  ousrcretur^conieclumpotMtt  admtrtt.lndcr amque  inferunt, 
parumrefcrrc  quod  refcriptum  fit  fingularc ,  cum  rationcm  habeat  genera- 
leiiufiquidein  ratio illa  pr.capuc  cll,  quar  fpc&ari  fempcr  debct  ad  amplian- 
damaut  rcfiriii£endanidiipofjtio;\em.l.W<to^  eeJem  tit, 

Necanimnduertunt  Papiniani  fententiam  iilam  efle,  vt  potuern  conic&ura' 
admitti  ablmperatoribus  ipfts,qui  fic  refcripienint;cx  qui  ex  conicctura  fup- 
plerc  quod  tcitauienti  verbis  oeerat,potuerant,.noi>etiani vt*conicc>ura  qrue- 
libet  poflit  admitti  a  likeconfitlto,  vcl  potiiis  lcguleio  quobbctad  inducen- 
dum  pro  arbitriofideicommifliim  ,  tumetiamcum  cauin  nulla  furcit  qu£- 
renda:  precaria?  volumatisiNani  m  ca  fpecic,  quam  Par  ii  ianus  cx  fmperato- 
rumxekciptotraclat.dicc^atur  omiflapereriorcm  fubiiitutio  in  fcriptura 
fideicommi/f  plnnbus  fub  concimore  rclicli.  Eiufquc  erroris  apcrtijlmu 
probuo^cx  ex  eo  fumebatur,quod  ndem  lili  quibus  fidcicommriTum  fub  co- 
dicioncdatumfueiatj  ctim  ir.  f  cunciis  tabufis  pupiilo  herec^es  daueilent, 
fueram  etiam  in  ea  pupillari  fubitmitionc  inuicem  fubltituu.  Froinde  qux- 
rebatur  voluntasnreperircturquodonrflumdiccbatur.  Nam  ncc/olcmus 
ejuarrere  i  ifi  quodvel  amillum  fu,vel  omillum^Atcum  tcflatorjtafimplicitcr 
icripfit,  St filtus  rneus  ftne hbrris dtctjffrihreftttuat  htreeitrmem  meam  Scrnpro- 
ffip.  quidobiecroeltquod  facere  debcat,  vt  rn  vcrbntamapertJsquaras  no- 
uam  voluntatem  tanqnam  obfcuram  cx  latcrttcm  ,  vt  cx  con  n  ci  titiis  con- 
iecruns irxhicas  fidcicom*mifliim,dequo  tcftatorniillo modo  pc  pei  fomniu 
quidcm  co^itarit?  An  tredendus  eit  tellator  pcr  crrorem  omififle  (nbftitu- 
tionem  iftam  rKiciconmiiffariam.quam  intetprctc.s  im  ucunt  fauore  libcro- 
rum?  Vnde verb  errorem  hnnc  coniicimuwAn  cx Coquuti  liberos  tantum  po- 
fuit  in cordiuo  e? At  qtwd  aliud  facerc potuitVautdebuit prudcns  auus  , qui. 
nc  HJium  fiium  proprio  crga  uepotcs  ridcicomtniflr)  obftringeret,,  oluit  poii- 
loseflejJloi  in  d;ipofiuone?Cur  l^on  eilicuic  a  iilio  fideicommiflum  viuim- 
iclinqucrc  fub  ca  coi  d;  ione,y? fine  Itberts  4eceAertr?>  nec  idcirco  tamen  eum 
duplici  fidcicomn  iflb  iv  vtnnrquc  eue.  tum  onCra.re?Qii()d  fiin  verbis  ni- 
hii  ob(cururo,nihii  omilltim  dici  poteft,cn»«nam  rogo  caufa  fubeft  quarcn 
da*  precarnc  voluntatis,vt  conicdura  point  adnutti?  Quan -quam  noi i  fic  Pa- 
pmianusic>qiuuir,C/)ffifc7*rrf  potefiaeO/tittt^c^pcriiit^  vt  i;  telligamus  vclle 
eum i  rationcm  reddercproprer  quam  videri  debcant  hnperatores  tam  no- 
uumiusiiQniiiiqucuidiuxiflc,nou  etiam  propterquam  citra  atithoritatcin. 
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vilius  refcripti  debeac  quis  pari  audaciaconiecturam  admiccere  ad  iiuiucetv 
dam  precariam  voluncarxm^praierum  quar  finc  caufa  ibi  quarracur ,  vbi  nec 
eius  quaerendx  locus,  aut  color  vllus  eft.Erranc  igicur  egre^ic  ,  quj  fubfticu- 
tioncm,fiue  directain,fiue  fideicommiuariam  induci  poilc  voIuju  per  couie- 
&uras,  fed  illi  magis  qui  direttam  &  pupillaxcm  arquc  ac  fideicommillariam. 
Quod  cnim  Papinianus  dc  precaria  voluntace  loquitur,ui  ea  ipfa  racione, 
quam  nunc  cxplicauimus,non  alium  fenfum  habere  potcft,quam  hunc ,  vc  li 
de  dire&a,nonde  precaria  fubiucucionc  cractecur,  comcctura  adnucci  116  dc- 
beac,neqiiidcm  abbnpcracore:tainctiipoiiJtImperator  ccllance  oinm  cun- 
icc"tura  volutausnouam  fubftitutioncm  inducerc&  fupplerc,adcoque,quod 
magis  mirum  eft,infucucionem^i  forte' aha  iufta  caulaiic  propcer  quam  id 
ficri  dcbeat,vt  puca  rauor  confcruandi  ceftamenti,vt  in  fpecie  d.i.um  hoc  tu- 
re^r  di&JL.vlt.Cde po/thum.hercd.tn/1  .Dumn\odo  tamen  voluucas  teltacons 
non  repugnet,  inquit  Modelhnus  in  dicia  1  .i*m  hociure.  Id  e  um  non  eiiet 
(upplcrc,f'*d  cuei  tcrc  voluntaccm ,  quod  non  magis  lmpcracor  bonus  racere 
poteft,cn  A  prudcns  lureconfulcus  majicam  fupplcrc.  Lnterpretari  q  ulibet 
tWcconiulciis  poteft ,  in  camque  rem  conie&uras  probabilcs  adnucccre, 
prarferum  fi  de  fideicommillb  quxratur  :  fupplere  nunquam  poceft  ,  nec 
fimille  concurrant  conie&ura?.  Imperator  DQO  modb  incerprecan  poceft 
legem  primam&  vlumam  Cod.  dt  lcgtb.  fcd  etiam  fupplerc,  ncc  canttlm 
ii  adiTncconiec^uracvoliuKacis,/edcciaiiifi  nuliar  linc,dummod6  non  defit 
iufta  alia  caufa.At  eucrtcre  voluntatcm  dehintti  ncc  lurcconfultus  ncclm- 
r^racorpoceft.Solcnniscnim,&:bonoquc>libct  Prinape  digna  vox  llla  eft 
Honorij  & Theodofij  m  L0mnH4m.19.Cdc  teftam.volitntAtCi  homtnum  dttdsri 
voiumus/ion  tuberc. 


ERROR  QVARTVS. 
D(  fcntenti*  l.filtus famtluu.  1 14 .%.cum  crit.x$.  de  iegat.x. 

Irvm  eft,quam  bene  conuenjant  &  coiiipircnt  omnia ,  ad 
tuendam  ventatem,eamque  a  mendaciis  ac  erroribus  vindi~ 
carulain.HicaUuslocuseft,quoprobatur  apertifliu.e  liberos 
in  conditioiiefideicommiffi  pontos,ertideicommiiro  vocatos 
non  cllc.Et  tamen  adhuc  nugantur  interpretes ,  ac  quafi  non 
videant  obie&ionem,quam  videre  nolunt/ibi  placent  in  qui- 
bu/Ham  refpo nJ ionibus,quibus  nibii  hiulius  &c  inanius  fingi  potelc.  Scribic 
Ma?tianus,cum  quis  rogatus  eft/i  fine  libens  deceilen  t,  per  fideicommilluni 
hcredicatem  reftituere,conditionem  defeciile  videri,hpatri  fupcruixerint  li- 
beri,nec  elle  quanendum  an  harredcs  excicerint  paui.  Quamam  ver?>  pocerac 
eifcratiodubitandi?Annon  illaconditio  ftftne  Itberis  dcce/ferit  ,ad  tcmpus 
morus  grauaci  relata  fuiu  Proiiide  an  vlcra  cempus  illud  extendi  &  porngi 
potuic?  Mimme  ver6.Sunt  enim  condiciones  omncs  implenda?  ftl  fbrma ,  vc 
Ioq  juncur,fpccifica,&:  eo  prorius  modoquo  teftacoi:  xo\uitfvu/g.i.(pti  hereds. 
4.4./. Me.Mus.ft.de  condic,& demonftr.Et  quemadmodum  ficondicio  ica  eftec 
concepliyfi  hbcrcs  nui/os  educatteritfiifiicczct  ad  cxcludendum  fidcicommit 
farium  fufceptos  ftuile  hberos,cVeducatos,  licct  r>oftmodiun  prxdemr.#os, 
quoniam  nihil  aliud  requjrcrenc  verba  coMliuoiui*l.h*rcdti>uj.  jj.in  prmcip* 
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l>^5.£.Tr/M/.ita&collata  conditione  libetorum  in  tempas  mortis,ii 
qarracur  an  condicioextiterit  ad  fideicommilforiumexcludendumfid  enun 
lurficic,cum  non  fueric  vocacus  niii  fub  condicione)non  ahud  infpicere  po£ 
fumus,aucdebenuis,quamvtrumliberialiqiu  fuperuixerint  ha?redi  rogaco, 
nccne:&coniequenter  inipe&o  tempote  mortis  rogati.  Tunc  enim  1  eccffe 
eft  alterutrum  verum  efle,aut  fuperftites  liberos  ipium  aliquos  reli  quifle  ,auc 
nullos.Si  nullos,vtique  conditio  extitityfSc  quidem  ica  vc  poftea  dcficerc  nun- 
quam  poilit.Non  enim  poft  mortcm  fuam  iufcipete  liberos  poteft ,  ciim  C\ 
qui  eo  viuoconcepti  fint,licet  nondum  editijj  pro  iam  natis  &  editis  habcri 
debuct  int,prjeiertim  ad  excludendum  fideiconuniflarium ,  il  modo  poftea 
ruerint  naaJiscut.\8.D.juand.diej  legat.ccd.tmB.l.tntelltgendtu.i  ft.de  vcrb. 
yi^»ixconttario,fiquos  liberos  niperltitcsreliquerit,negari  non  potelt,quin 
ipfbmoPtis.inftancidebccnccondicio,  quarproindepoitea  exire  nunquam 
poflic.Perpccuum  namquecft,  vtfemel  dctectacondicione  diipofiuo  coi  di- 
tionalis  corruat,nec  vnquamfa&afuillcvideacur,  licutin  coptrarium  dici- 
musleroetcommitlam  Ibpulationem  poftea  refolui  non  pofle.  l.habcre.^j. 
i.D.deeuiel.Qmd  ergoattinecquxrere,anbbcn  quieomorcis  cemporefuc- 
r-unt  /uperitites  ,  atque  ita  reccrunc  vt<  iemel  defecerit  conditio  fidei- 
conimim,poftea  decelierint  viuo  adhuc  fidei.ommiilano  ,  aut  an  hciedes 
exticerintpatri,necnc;  Anenimeo  minus  verum  eft  conditicr.em  defecifu4 
Autaneomagisverum  cnc,coi^icionemqua?iemel  defccer:c>poftea  cxti- 
Ullej&impletanieilefQ^a-tiamergoapud  Marcianum  dubicandi  ratio  efle 
potuit?  Ea  namcjue  ne«cfIano  mueitiganda  eft,  vc  quid  ille  fibi  velit ,  intelii- 
gamus.Nulla  prorfus,nili  vj aiila,qif  >dvideretur  cdtacor  hcrcdis  fui  gtaua- 
ti  liberos  in  condicione  pofuifle,non  cam  rauorepatris ,  quam  liberorum,  vc 
eorum  potior  etlec  cauia,quarrt  fideiconunrflarij.Qux  eadem  ipiahmus  con- 
dicionis mterpretatio  eft,quam  faciunt  ij  qui  mrifpruuencia  inuita  volunt  li- 
berosin  Conaitione  fideicommi/Iipoiitosex  fideicomn  ifln  vocatos  efle.  Id 
vero  fiita  ertet,co'  fequensvidcretur,vc  itademum voluiiletteftacor  excludi 
fideicommiftarium  perliberosheredisrogati,fibonaillaad  liberos  cffe£ra 
peruemrent.Q^id  enim  refcrret  tcftatoris,"an  fuperuixiflcnt  pitrislibcri,  ncc- 
ne,fvilloetiamcafa(juo/iiperu  x:fTenc,heredes  camcn  efle  vel  non  potuif- 
fcnt,qiriafortafTisexheredat',  vcl  nolmflent  metu  fortaflTs  oneYum  neredi- 
tariorum abftinentesfe  a  bonispacrisJ  Annon  pe  inde -fieLec  iniuria  fidei- 
cc«nmHfario,<Sc  voluncaci  ceftator  s,iifideicommiflarius,quem  ceftacor  non- 
ni/i  projJterhercdis  libsros  in  coi:dicionepoiicosexclr.fum  voluiflec,  folaeo- 
rum  cxiftentiaexcludcretur,tairictfi  adeosbona  ifta  non  perueniflent»  Ita  fa- 
n^xoque oerti  ie!it  lcges  omnes  quas  congererc  noftri  Glent  ad  l.Gallus^j. 

pojt.  vtprobentcafumdeportationis  tiahi  ad, 
caium  morris,cV:  contiaidcniquefieri  extenlioncm  dc  cafu  ad  cafum ,  vbiea- 
dem  ratio-eftTuris  aut  voluntatis.  Dubitandi  ergocauiam  apud  Martianum 
pnebcrc  vmis  illc  cafuspoteft,li  Lberiinconditio  .epoiiti,non  extite/intpa- 
tri  heredes*.ficeium  Ma?tianusapeiteMoqmcur,quaiinihil  inteieflepucec,  an 
dicamus liberos  non ex.itille  heredcs  patri,an  vero bona^ie  quibus reftituen- 
<lis  rogatus  heres  fiut  ad  eius  liberos  non  peruenfile,ita  innuens  fatis  aperte, 
non  afiterficri  polL^vtbonajllaperueiuantadlibeTos  in  conditionepolitos, 
quam  liiintherede.spa:ris,;acjuc  repcriant  m  h^reditate.QuodtamcnvtN 
^nxjnfoliJjflfals6}fedctiainitiutcdi^^^^         inea  fentenaa  eilet 
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tianus>vc  putaact  Ltberos  in  condicioncpoftcos,  ctiacilcvocatos.  Nbn  entm 
icribcre«dcbuerat  quomodo  fcr piiv.nec quxrttur an  hercdes extitertnt%  /ed  Jta 
potitis,  vec  ejMxritnr  anex  fidtuhnifjb  fuccejferint.  Cur  cnitn  co^ancur  hcrcdes 
cllcpatrisad  caborapcrapienda;(jiu:  patcrcx  fideicommillo  lis  tclhtucrc 
debucrit?  Annoi)  perinde  volunutt  teftatoris  faci*fadum  dia  pt.tlit  ,fi.ad  fi- 
lios  in coiidiuonepolitos  bona  illaperuciuilcntcx  hdeiconinuil-j,  acouc  Li 
pcrucnilfcnt  uuelurcchcauio?  An  loucdicemus,  qiiodqujdamputaucrihos 
m  coriditiunc  pbutos  ir.tclhgi  quidern  vocatos ,  Ccd  ita camen  /i  non  lii  .t  ex- 
hereJaci  a  pacrc  Nealioquin  tactci  htuusfideicomm  JiTi  induccr.d.  mccrprc- 
tatio  t.  atcriam  I  berispixbeacdeijno^uendi.  At  hccdici  r.ullnmcdo  poteJr. 
Semclcnim  coj  ■.ftimtum  i;J<.  icomnullum  fauorc  libcrorum  nonob  id  minus 
debitujn  vidcripcfllt,quud  hLeripoftcaingrati  fuiilc  prcrbarentur.  I  la&c- 
rusenim  iisnoccredcbererquodelleutiugrati,  viiis  omi.ibus  pi:u-rd/  cf 
fent  per  cxhercdationcm/qua:  Iubicui  i  eranc  cx  luJiuo  &:  tx  buj  as  pati  is,nou 
et:ai:>  lisqux  aliunde,putaexiudiao  6*ex  bonis  au:.  LyD.de  t/.:nd  crrelc- 
f£4/.Et,obid  tanco  difiidlius  ad  ejjn  liucrprctacioncni  dccurrere  dcoenui.s, 
qux1  fauore  libcrotym  inducut  lideicommjinun  in  oJium  paciis  :nc  dum  li 
bK?nsninuutnpu)deiIevoIunius,noiu.'incamparencibus  noccan  us  aJempu 
lis  ccft.uidi  iaculcate,  qua  aJin^racos  hbcios  cxl\cicdar.dos  \t*i  aiioqui  pcf- 
(enc,led  ipiisquoqtlc  hbcrisquorum  ccrtc  incereft  ,vi  iull.v  falccm  ixhere- 
datioiusmecu  Ji  non  amore  pptius,ui  ofticio ,  debitaque  parci  itibus  pietace 
rethicancur.trgo  vc  hanc  duhitandj  iauo.  cn:  coucludamus,cuiu  nihil  refcr- 
reMiraaniLS  putet,an  »ic  Jic.tmuswr qudrtturan  htrcdes  extttcrwt  ,  an  iic 
potius,^c  qutrituxan  ad fitcs  ca  bona pcruenermt ,  fatcndom  ncceilario  cit, 
Marcianum icf  ipium  feniuTc  ,  quoJ  nos  eontcndimus.Iioiia qu.v  per  fiJci- 
comnuifum  fuerant  rehcu  cxcranco  iub  gont^icior.e,  Scin  cafum  non  fu- 

t>crfticum  liberorum ,  non  aliter  aJ  iiberos  peruenirc  pollc ,  quam  ii  fmt 
xeredespacrisjluie  cx  tcilamcnco,itue  ab  intcltato.  Non  lgitur  iufc  fideicom- 
iniiTi  &  patre  debici,quod  \bjquc  cum  paciis  liue  teftati,(iuc  inccftaci  iucccf- 
iioneninil  coinmuiiehabcrcc,quominusccianirepuJiata,auc  pcr  cxhcreda- 
tioncm  amiilapacrishcrediLatefidoJcommiiltun  conicqiu  debcrcnt  ,  qtiod 
non  a  patre,(ed  ab  auo,6\:  de  bo  is  aut  acccpiiVcnt,aut  ecjam  ab  excianco  ,  fi 
teftacor  nonhcrcdisinilicuci  paccijfeJ  cxcrancus  rtufic  propouacur.  Yidca- 
musiam  qurefueric  apud  Marcianum  racio  decidendi.  Nani.  cx  ca  quoque 
magisafnugis  fcntcntia  noftra  coi-.firmabitur.llla  vnaeft,ni  lalior  ,qux  fu- 
pradidtam  dubicandi  lacioncm  peiutuseucrcic  ,quod  cum  liberi  harrcdisro- 
gad  incondicionepoliti  funt,non  tam  proptcr  (eipfos  vidcn  -  cbcai:tpolici, 
quhm proptcr  patretn  grauacum,vt  qui  iub  coi:di;ior.c  liullo:  um  fupcriutum 
libcrotumfideicomir.illogiauatusftur^n  contrarium  cafum,idcft  ,fuiccptis 
hbcris  aui  fuperiu'xeriht,eo  fideiconuiuin  oncrc  lsocrctur,vi  fabccccVpotc- 
fute  fofiusdeivckusconJitionis  ,fubquaextrancus  fuctacpcr  fiJeicommii- 
ftim  fubltitutus.Proptcrca  qurd  li  vel  vno  lnllauu  fupci  ui  .ci  i  ut  libcri.vcrujn 
elr,conditioncm  jJlaoi./fy?^  liberts  decefcrit>  femcf  dcfccillc.  Idcoque  nec 
poftea  quzrendum  cfc  quid  de  hbcns  concingac  ,  id  eft,  an  moriantur  ante 
iubfticucum,necnc:.i:i  fine!iheris,an  cum  liberis:  anpatri  heredes  fuerint, 
nect ie.Quod  5c  OldvaJu ^virccrtemagnus  ex  hocpotiilimihn  loco  motus, 
rcipondit  in  confiljo  illo  a]pud  Dociorcs  noftroscelcberruvo,quod  cft  n.  in- 
c  ^.Thema  talc  ^?.Proinde  ii  Marciano  accKmus,nihil  refcrt  an  tcftacor  hc- 
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redesn  funm,iuie  filium/iue  excrancum  grauaucrit  fub  ea  condicione  ,/i  [tne 
hlern  decederet,zn  fub  \\h,fi nautj  ex  Afia  non  vemret.  V  troque  enini  c  a/7t 
ldcm  euenit,vt  li  cxiftat  condicio,adrruccacur  fubfticuciK,fin  deficiac,cxcluda- 
tur.Nec  m  ag  s  credendusdt  ceitator,hbcros,quos  m  cor.ditione  pofuit ,  m 
uitane  ad  fideicommillum,  li  patri  f  iperellent ,  qtiam  nauim  <i  ex  Aiia  vcri  - 
recJcaqucquicwllo  Marcianj  locodici  pro  noftra  ientenua  vej  rii  gi  potcfl  a 
pcruasi  Sedtamen  reipoi  dent  quidam  poft  Socinum  fer.iorcm  m  /.  cim 
«Hus.coLpcn.n.dc  condte.rfr  demonjb.i uauirer  mchcrculc cV  ftbtiliccr ,  fi  dns 
placecjmb  vero  poft  cexcum  lllum  contra  nos  retorqueri ,  quaii  non  aliara- 
doreMarciaiuisdeilloqiixrinolit,An  liben  hcredcs  extiteiint  pac.i.quam 
quodcqaii  noniinc  hcred»s,nihilominus  adeos  perueniant  b>>:  .1  fidcicom- 
miilana  mre  fideicommifli  tanquam  ad  vocatos ik  fucccdentcs  cx  rideicom- 
milfo.Quod  fi  lca  cft,ndiculus  ianc  fiuc  Mart:an  us,  qui  volcn  s  figi  ificare  n<  11 
<tflequa:rendum>Anadhberosin  conditiouc  politos  ea  bona  petueneiint, 
necne-.cafum  lllnm  folttm  complexus  eft,quo  hbcn  exiftctcnt ,  aut  non  c  x 
renthcreies  uatn.  Illum  vcro  prarcenmfic,qui  potiilimum  cxpr  mcndus ,  1  .  , 
quobonaadLberosexfi  Jcicommillo  peiuaiifient.E\qiioapparet,r.eqiie  S 
cmurn  ipfum,neque  aluirn  quemc]uam  ex  incerprccibus  vnn  huius  obicoionis 
/acisr^rjej?in^.Annonenimxqucneripoccft  vt  hbcnin  cordicionc  poliii  c- 
tiamli  ad  fideicomniiirum,  ex  luppoiicionejuic  inuicati,nolui;  tamcn  ex  fiJci- 
commiiTo  fucccderc?Quo  cafu  ii  teftator  nonmfi  ipforum  gratia  cos  :n  coi  idi- 

tionepofmiu:t,curexeoruinfupercxiftentjacxcluiuinvoliiiiret?Ectairen  non 
dubitat  Martianus,quin  hocetiam  cafu  cxcludidebcat  fubftitutus,  licci  deco 
nihil  dixcnc,quia  quod  fcripfit,non  eft  qujrrcndum  ,  An  hbcn  hctcdcs  extr.e 
rinc,hoc  proculdubio  fenfu  ia;pfit,c\:ea  mente,  vtlignificarct ,  quxrcndum 
noncite,an  ad  fideicommifli  bona  pcruenennt,qua-  vidit  vtiquc  nonmfi  herc- 
dicarioiurepoileadTOspciiicnirc.Kaciuntvcropaiiim  fubtilitcr  Jh  qui  im- 
probatailla  Sociuiretorquutionc,quamnccSocinusiprcpiob:it ,  licci  ptobc- 
Cura  Ripani  \.centttrto.num.\^.i3.devuig.  &  pnptl.  fnbft.  concludunt  tai.- 
dem  cexcum  hunc  Marciani  ad  propofitam  difnutationcm  nihil  pcruncrc ,  in 
mioiciJjcecnondeilloquxratur,inquit,  An  tibcniint  per  fiJcicommillum 
iublntun,iiecne,fed  cantum,An  liberi  patn  fupcrftites  racianc  deficcre  condi- 
uonem  fidcicommiiia\  Qu^d  Marcianusmagisprobat  vt  in  hac  conditione, 

3ncmadmodum  m  ca-cens  non  tam  eftectus  iurts„qitam  f lctum  ipfum  corfi- 
cretunAt  nos  non  illud  dicimus  a  Iurifconittlto  dubitacum  aut  decifum  efle 
An  hberi  poiici  .n  condicione  iinc  in  diipolitione :  de  quo,non  dicam  cx  prudc- 
cibus  nemo ,  ied  ne  anus  quidcm  prudcntum  noftrorum  temponbus  duhitaf 
fet,feditaloquutum  Mircianum,vc  dubicari  non  poiTic,quin  pro  cci  to  &  cx- 
ploraroiurehabucijt,quodlolaintcrprcciimnoftroriuii  impcricia  fecit  con- 
trouer/uni,adeoque  pene  Kilfum,hberos  in  condicione  cantum  policos,neque 
ev  fjdcicommiifo,neque  alio  vllo  quam  heredicano  iure  poilc  fticcedeie  in  jjs 
bouisjquafjiitiult 1  iuHfenc  fuperftices,ad  fubfticutu  pci uenirc  dcbuiilent.  Ne- 
ouejiieoiuc^cioJiingcnueagcrevolumiWjeffugerc  hanc  obiccnoncm  pof- 
fijnt  vlia  arce,qui  contra  /enciunc* 

5  B  " 
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E  R  R  O  R   QJ  I  N  T  V  S. 
Defententia  §.i<lt.l.fi  quis  eum.  \G.v>.dc  vulg.&  pup.fubfi  &  de  tnducend* 
ex  verbts  enmttatiuis  dijpoftttone  tnfuuorem  /tierorum  ad  l.pater.  , 
ij.$.aust4.D.de dol.  mai.  exupt. 

Rob  a  t  euamopuroe  hic  locus  libcros  in  cor.duionc  potitos 
none'lcMndifpoiitione  :  fcdtan  cn  quude  ii  itauu^i.e  I  qm- 
iur,non  defiueitominiiu  .a  fubltittMone  ,  laaie  ab  Lseludi- 
Liir,c]ui  aliam  diieda:  iubltiiucionis  &  initiuuionis ,  ahatn  ti- 
ieicommiifirationein  coidlituuni}e\hu'iramespt  Ql  iiucico- 
piidmii    duci  cx  r.udis  conicftur.s }&  per  fuppieuoncm  Ciua  viiam  unpcta- 
tons>aut  alterius  qui  Iegio  condenda  mshul  eat,c-oiuuti:tiortm. Eui  ncc.ce-. 
funt  cjui  putenc  in  miecca  quoquc  iiiihtutionc  licn  poiti  v.<  vecba  condaiona* 
lia  diipo;  a-  icQuam  feutciK  ani  deicndunc  omncs  qui  putanc  1".  foctnuia  Gal- 
LAqu  l.j  hliun-jCjui  iiouriliiucondicione  ponituc  ,hoc  lplo  lubendum  pio 
iriiuiuco>auiaciorcs  ba;  loIo,  qut zd  \.GaUus.2j.u.  de  Ubcr.  cr pofihnm.  fLnplic 
lurncef e ad nepocis iumcut.oueuii  vt  Llius  uc  hexes  ab  iutcilato ,  quos&e^ 
rccenCtoribus,  quod  inagis  n.uot  jlcquiiut^D.daCi  Coua.t .  lutiicor.lukus  iand 
pereruditus>6cui  iur.s  uoiUipnnc  piis  uicl:Lisvciutus,quam  vt  tan»  .u;futdu 
6c  fupiiiumcrroremprobate  debueruyn  Coiiunentud  cap.  R*)matus.  j, 
num.^.extr.de  tefiam.  Quomagis  iabotandum  nobi^cit;  vt  hiccnor  pcnitus 
expIodacur,ne  tantt  virtauciioritatc  allcCtr  plcriquc  poiiJiac  in  cundcm  im- 
pingantNon  pocell  autem  rerclb  apctti  is,quam  ex  lioc  ipio  loco  Pcmponij, 
qucui  iii  nunibushabemus.  Pomponius  itafcribitjSi  fuo  tcitamento  perie- 
Cto,alia  ruifus  hoia  patetuUo  ceft.mieaitum  fccent ,  adhibius  lcgitiniis  tcili- 
busauhilominus  id  valere,&:  tamenpairistcilauiei.tuiniatum  mar.ctc.  Nain 
&  li  tibi  &  filio  pater  teilamentumtepilet,deinde  ubi  taiiraim,  vcrumquc  fu- 
perius  rumpercttu  Sjd  (\  (ecundum  tcitamentum  lta  fecct  tt  pater ,  v  t  iibi  he- 
redem  mitttuat  fub  ea  condiuonc^z/witf  fe  filnu  decedat ,  polle  dru  non  rum- 
pi  fnpcnus  ceitamcntum,  yuia,  inquic  ^fecundumnon  valet  tn  yuo fi/tiu pratert- 
tu* /it.Qux  vcrba  quii  altud  fonant,c^ieao«,  quam quod  volumus exillis  co- 
ditioiial  bui  m  iniUtutionepolltis?//7?/i«/«»^  vtuo  me  decedet  (quae  iotmula 
eft  Galii  Aquiltj)no.i  vtderi i  filium  uutitutum?Mir6;que  ianc  Didacum,quali 
locum hu  cnuoquam  v;dcrit,nthil  prorfusadcum  rdpondere,quod  r.ec pro 
Didaco  faccre  quiiquam  po/Iic.  Nain  qur  tencar.t relpoi  dcre ,  nilul  aliud  rc- 
fpondcnt^nuiquodiamuixinius^agcrc  Pompotuum  de  ii.lututione  djrccia, 
qux  110:1  inducitur  ex  tacita  voluncace^.  1.  D.ft  tah.teflam.e  Ktab.Ltubemtu.29, 
C.de  tefiam.l.kcredes  palam  11.  D.fui  tefiam.  fa.pofi.  Nos  vero  loqui  dc  fubih- 
Cutionc^deico;nmiilaria,qu«  niductcur  eciamper  Comeouiascx  l.cumpropo- 
nebatur^^-de  /egat.x.fyimiKLcnics  corifo^uencex  in  formula  Calii  Aqutuj,qu9 
tou  ai  militudones,nonad^ueicomniiiiapercir.ccdiUuniin  condix:one  u> 
fticuuo  .:s  nerx>cispoi:tyuvpiouiititutohabctinon  poile.  Nam  quod  idem 
(ubiiciunc,ln  ipecie  a  Pomponio  crattaca  fiiium  rutiic  inttitutum,  in  primo 
tcftamcnco,quodruptumnon  eltpctpoftcrius,inquoruiciile  piarteutus , 6c 
ma«;is  intereile  fili j  vc  fucccdac  atp  inceftaco,  vel  cx  pnmo  ccftamenco ,  magis 
confirmac  quod  nos  volumus,nonTaJerepolteniis  ccitamcncum,  janquam  in 
quo  ftc  prar  ccricus  filius,quod  vcique  valcrec,adeo<juc  prius  rumpecec,ii  ex  vc  r- 
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bis  corditio,,alibusm(bcuuoindua'pofIec.IlJud  veronor.  mm:}smiror  cun- 
dem  Didacum  mhil  rofpondere  ad  §.tn omnu^*u.d.LOaf/tn,ybiS<:xuchd  lertc: 
fcribit,inomrubusilljs (peciebusjde qiubustocaexlegedix.Tat,  jlfud  fcrum- 
dumeIie,vtfi!iusduntaxatquieftinpoteItate,exaliquaparte  fic  heres  infti- 
tutu^uiiujrrumqueeirein  ne^o:ecV  pronepotequi  pofluTimpur.cpr.iteriri. 
QuiJ  enim  neceiie  cfler  in  fbrmula  (jalli  Aquibj,quar  condicionem  iliam  ne- 
ceiiariam,ac  perpetuam  hzbctjtfiftits  meus  me  vtuo  morterur  y  prani  cierc  h!ij 
i:irtitucionem,li  cx  hac ipfi  cor.dicone  in  titucio induci  poflet  ?  aut  quomodo 
poflet  prxtcrin  ncpos  qucmad  vtilcm  pronepoCis  mfticucioiiem  r.eceje  cft 
t  on  min:lsquam  hhuniponjincorditJOiic^NcqueeftcotMT  riumquoj  ml. 
fi marer  y,.§.  vh.  Devu(g.&  />*/^/^.Arhcanus  lcnbit,Si  fiLus  &  cx  eo  r.cpos 
ka  heredcsJrUticuat>tur,vt<jailoAqu!liopiacuic,  &nepouli  hctes  ron  erit, 
Ticiusfubftituatuijhliohcrcdcexilte  to,Titium  omnhnodb ,  id  eft ,  etiamfi 
nepos natus no  fuerit,excludi.Qjo potillim  lm locoDidacus abutif.ir,  vt  pto- 
becfubGallifoimulafiliuiiieircinihtutu  n.Dcbecenim  iJneceiTmry  ita  in- 
teUigi,fthliniub!iuaopr.ece(lcnt,verbisexprefris  cVrcuilibus  dirc&is  concc» 
pta,ex  coniirio  auc  poc.  is  pr.rfcnpco  Sceuola?  n  d.  §.  in  omnibtu :  quar  u;s  de 
co  nihiJ  G  illas  Aqu  liusconittcucrityccnoui  quicquammduxeric,  propc.rea 
im  vetus  cettum  Qc  cxploracum  eilet  de  l.bens  fu  s  heredibus  ommmo  io  :  r. 
ftitue  ndis  autexh-.Tedandis  ne  juc  aliudjgn  ra.ctur,  nifi  q  tarano  le  ii-ll.tui 
polfct  nepos  poithumus cx  fiho  fuperihtc  tempoie  tcftamenti ,  quippe  qu:  eo 
temporcpoftnumus  ahc!ms  videre:ur,cuiusinibtuDootnm  iure  proiubita  e- 
rac,c  im  camen  fieri  facile  potlet,vtmorcis  aui  ccmpore  t:pcnretur  fuus,atqne 
trarumpcrec  lucceffio  ietelcameritum,in  qtiofc  prx(crti:n  muerurec :  q^em- 
admodu  n  a  nobis  plunbus  ciactacum eft  lib.  9.  Co  icftur.  ex  quo    c  volu« 
mus  c  etcra  ad  h  mc  cra&auim  pcfrinc  tia,  (1  quis  plura  lare  volet,  pnf.  nim 
quod  fpectat  ad  §.td?m  credeidnrn.d.l.GaUus.  de  cu  us  etiam  fententi.i  nefcio 
qnid  fomniat  Di  Jacus.quod  :ios  no  probamus.  Qiio.i  verb  iJem  Didacus  ob- 
hazexlu\>3L^oiiy\.cum tn rcft  meuro     dehcred.%»fitr.z\m  m  ceitamer:Co  ica 
(cribicur ,  Stfihu*  metu  mr  vwommetur,nepnj  ex  eo  p  ftmorrem  meam  nattu 
htres  efto:Juo%  elfe gra dus  hereJum,  quia nullo  caf  1  vcciq: te  ad  hcrcdica-em 
ad.nitc*tur,non  qiinus  leue  elt.Scmper  en'tn  menmulle  oportct ,  q.ioJ  monet 
Scxuola  in  o.§.inomrib  u  in  o:r.mbushis  f>.'ciebu:  quc  ai  Gill  Aqu  li)  for- 
mulanpercinenr.ponfniJurnclleinnecellaViUn  a-  c  c  d: ^s ,quod  rili|infti- 
cutio  fpccifica  ex  tocmulis  pr.cceirerit,li:ie  qua,ficuci  teitamentum  iure  notif- 
/imovrJerenon  polct/pjJ  fui  heredispnete  icioneprorfus  nulluni  8c  iniu- 
ftumeu^c,icanecmllicutiopofthumincpotis,qua-e  >  cellaireiuo  concmere- 
tur.ScJnonpucanclureconiulci  necefte,  quo-:iesdcGalli  Aqttilj  formula  tra- 
C>andum  haDucrunc,cam  fiiii  inftituuonem  exprimcre  ,  cilm  deea  reiv.o  du- 
bitarec  quin  Sc  pr.eced.Te  dcbetet,  8c  quibus  verbis  cam  concipi  oporteret: 
neque  vercndum  exiftimarcnt,ne  aliOuardo  eucnii  et ,  vt  qtri  fe  pt  udenies  au- 
dcrentdiccrCjinigiiorationeniiurisadeb  craflam  dilabeier.tur ,  vt  credcicnc 
poftevalerctcftamcnciiminquofuus  hercseftecprarccritus,Jvel  pofle  did  fi- 
lium  infticucum.quem  teiUcor  in  codicione  duntaxat  pofu  flec.  Obiicic  idem 
D/dacus,verba  enunt'aduadiiponere  fauore  libcrorum  ex  clee,anti  illo  refpo- 
fo  Scrr.ola:  in  Vpater  17. §.ams.OJe  doltmalt  exceftM cum  proponeretur  a_ 
uus  ncpotibuscx  filia  legatfe  fingulis  centcna,&  adiccilfc  harc  vcrba:Ijtnofcite: 
nampowfrfiip  vdu  4mphmr«imjutt9\ntfime  Frontofatervffltrmalcacce. 
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piifet,cut  dedcram  tnutuu  cjutndcciiA  <fu*  ab  eo  recipcrc  non pctui.i'Uax  bcxuo- 
la:,tiauihcresabhisnepoubuspattisfui  hcredibus  peui  quindcum ,  videri 
ciun  facere  contra  voluntatem  defuntti,atque  idco  dob  cxccpuonc  iummo- 
ucn  polle.Scdcgoqua:ro,An  hoc  idebqubd  vcrba  illa  ci.unuauua  potucrarn 
vobit  amphns  relmaucrc&c.  diiponant  fauore  hbciorum  ,  vt  puiat  Didacus? 
Minmu".NT.iin  «i  dilponercnCjdiccndum  cilcL,qu:ndccim  liia  ,  qua;  I  c<  nto  te- 
(latori^ecncr  foccrodcbiuiIct,lakcm  pci  ridcicommtilutn  rchcta  siucrine- 
poubus,!ion  quidem  ab  iwrede  aui;  tcd  a  I  tontone  ipio  patre ,  codfcnquc  tc- 
iULonsdcbittHe,polteaqium  Diui  Pi j  conttttutione  n.ducium  fuit  viadcbi- 
torequol.bct  Hdeicommjtiuin  vtikter  rciinqui  pollit,  l.fipecunta  77.  dt  >cgat. 
\l.cum  jnts  dcccdcns  \f  pAtcr.wjin.de legat.$.  Quod  littacllct  ,  icquctctur 
Fronto  i  ioii  compciiiutam  doh  cxicpuouem  aducrius  hcrcdcm  aui,n  aduu:- 
fus  rto^Loneni  haesac;cic,cV:quindcc!in  petcrc  vciict.ld  eiiimvruinelt  quod 
f.icitvtilefidcicommiiltiuiadcbitore  rchctum :  cjuod  li  a  acchtcris  hcrcbfj 
poltea  Jcbjti»rvr«j;cau»i,iubctcontracutn  dohcxceptioncm  ,  vt  VlpluUlts  c-. 
icg.nccr&  apcrtc fcx  bit  wi  d \.[i  pccttnta:  6c  tamcn  non  f rortoiu  ipli  cxce- 
ptioncrn  doJi  accouinu  cUtScxuola^cd  tioi.to.-.isliberis,  ncpotibus  cciiator 
nscx  tilu,j;ique  r.on  urquaiiindcicomtnilLiiiis,  fed  caiiqu.uniwiediUuspa-l 
tt is  conucnus  ad  ioluenda  qumdccim  quo:  patcr  dcbcl  at.  Ac«.ommodax,  au- 
tcin  SjauoI  1  cxccpt  oncm  doh ,  no:t  quaii  h.vc  quindccim  rueruu  :  cpotibus 
relicta{neque  enim  potuit  relinqiu  libcrauo  us  qui  ntluldum  co  cempoic  ce- 
bcbant/icJ  q.ttavolui.tas  ccltatorisnonobkuraciLquodii  al ronto.  c  quui- 
dccttiiiilaiibidcbitaconicquutusfu:lIct,autli  Frontoi'.em lpfum  trga  pro- 
prioshbcrosobllrmgcrc  Hdcicommillb  voluillet,  cuam  iuc  iplaqu.ndcc  m 
nepotibus  reliqutilct.lr.dequc  nimirum  cucjut ,  vt  qtianuis  hercs  aui  nilui  do- 
lo  malo  raoturus  fuer«,li caqtur.dccim  a  Fiontonc  peuillct ,  qu.a  noh  tuerat 
teftatprca  volu^catecvtFronconj  jpli  rullo  modo  faucrc  vdict ,  Utut  tamcn 
dolo  malocv  «.onira voluntatem, li  a Frontonis  beredibus,  iilticmquc  uita- 
toiisnepotibus  pctat,qu:acum  telutor  dtxericcalc  ncpotibusicitcturum 
futilc,iiabcotum  patre  folutioneni  habcrc  potu.Hct,  additaeuani  dicbane 
jlla  i^//o/cf/^adciiixtiliinanivoluntateintienioitiiraiidai]i ,  muho  magis  cre- 
dc  djsell  voluilfc,vt  liquandoab  ns  pctcrctur  Juberencilh  ius  reiciiUonis 
pcr  cxceptionem  doli,nccrricacicervrgcri  pollci  t.  Grtcrum  ahud  cftexvcr- 
djs  condjcioualibus  atic  cnuciauuis  moucereercptuincm  doh :  ahud  inducerc 
difpo!itioiiciii,liueridcicommilluiiain,  iiucdiredaiii.  Diipottuo  nunqua  in- 
ducituv  iir.c  vcrbis  dilj  oliuuis,  iicctaliquar.domducatur  pcr  mtcrpu  tationc 
vcrboru  in  alium  cafum  aut  iciiium>quatn  m  quem  dilpoutu  tuittvt  m  Jpecie 
l.cfui  fltumy^.m prwc. D.ad  SC.T rch.tur.tl.l ,cx failo  ij.tn prv.c.eodS.fUtusfau 
114.$  vtquts  heredcm  ^/r^u/.i.Atcxccpuodoli  hacilc  ir.ducttur  ex  quocun- 
quc indicio  voltU)A;uis-i>:  iauocit,quonjam  no  iblum dolo  facit, quiiquis he - 
res  orlendic  vcl  in  mtnimo  ccAatons  ftu  voltuuatc,quam  cx  cocrano  lmplcrc, 
&  cut  OBmmo  patere  dcbeat-.icd cua,  qu  a  doh  cxcepuo,vc  &  oha  qusvhL.et,n6 
ahj  accomodatur^  poiIidenu,cuius  proii'd.-  cauia  noc  ipio  quod  poilidccjo 
pe fauorabihor viden  dcbeac,tjii noiipoifidcrctUtbiq;  pcr  actione coniuJcrc 
vellec,qtiompdo  ilbi  cOjifuiere  neccile  ctl  hbcros,  qui  m  codiuonc  poliu  hoc 
ipio  vchnc  eua JiiuJto.patrc  dicerc  fc  vqcacos.  PotTiuicq;  in hanc  rc  cua  ajtfer^ 
n  cjuxicnpii in  Conicii. I1.ty.ca.x7.de fentcttal.pen.D^collat.dot.  Kcc  lcue,mco 
miiciojargumentum  ex  s  djcki  Sc^u.J4.ip6fopro  icnccua  nglfra  furni  poccit. 

Nam 
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Nam  li  mlpccie^.^tfwif^vcibaenuncjatiuaqua.*  difrx>hthjis  propuU  v:iqu° 
accedunt ,quam  conditionaha .  nihiio  magts fideicommiflum  iiiduoint ,  nc 
quidem  fauorc  nepoium ,  atubus  proipicere  autistantoftudio  deii\.erauetit, 
$c  quorumpatremoaiohabuerit,autdec]uo  faltem  luftam  ie  habere  credi- 
derx  querela:  caufam  %  quis  putetnepoubus  m  conditione  tantun.  poutis  vC 
que  adeo  feucre  auum  voluiiic,vt  eos  proprie  filio  pra-dilecto^c  ob  cam  cau 
iaminltituto  voluerit  per  fideicommiuum  fubitKutos?  Prxfcrtim  c.mi  m 
fpeae  illa  quam  Scxuola  tractat ,  nihil  intcrfueric  patrj$,an  locero  heredtvc  4 
foceri,  cui  quindecim  debebat ,  ea  quindecifn  redderet ,  an  propi  iis  libens, 
quornm  equidcm  debuJlIetmalleelledebitor,  quiiam  omi  nnodo  dcbitor 
erat.Vndeillud  fa&um  eft,vtcreditor  a  dcbitdre  fuo,et'am  cui  nirui  lelinqiwr 
fidcicommilfu  vtile  rclinqucrepoifit,^././7^riWi/477.^/^/.i.Atjn  eo  cafu 
quem  traCtamusncgari  certc  nonpoteft,quin  filij  heredisir.ftituti  ronattque 
de  iaetcditate  li  ii nc  iil^ens  dcceuent  Semraonio  rettuuenda,iiueiiiu]uam- 
maxime  ne  fufcepus  cx  fc  fuperftiubiifque  hberis  fidcjcommilio,  n,u!lo  cenca- 
tur,ciimauoqni  riiturum  cliec,vtomiu  oncre  udeicommiili  libcratus  ioret, 
haberecque  hoeram  corum  bonorum  adminiftrauonem  ,  quae  in  cafum 
contranum,'d  eft,ii  line  liberis  dcccf  n"lIet,Sempronio  reftitucre  dcbuidet.Ve- 
ri)m  hjfc  ad  Scamolam  adnocalle  lurliciac.  Quod  vero  ldetn  Didacus ,  nc  qtud 
prxrenmccamus,poft  aiios  obucitex  /.  dent^ueS.  §.wtcrd*im  D.dc pecu/.iegat. 
peculmm  incelligi  legacumaliquandoinnecelfariumanteccdeiis,  tuni  etiarn 
cum  re  vera  Iegatum  non  eft,vt  puta,ii  ftatuliber  condiuonis  nnplendx  cau- 
facencum  ex  pcculio  dare  lulfus  lit3multo  minus  ad  rem  faut.Vc  exiis  confta- 
repoteft,qtLr  nos  in  ilhus  loci  exphcationem  fci\piiimv>d.cap.i7./tl>.i?.comett. 
Nequeeunn  repetereplacet  nobis.  lllud  vcro  fitis  mirari  non  polfum ,  virum 
dochflTmum  in  hoc  fuoerrorc  tam  pertmaciter  cucndo  ,  non  ioluin  a  vcten- 
busillispnidcncibus,manifeftaque  iurisrauone, fed  a  leipfo  etiain  dilfcirjie. 
Fatetur  enim,contendicque  toto  illo$.*;.libcros  in  conditione  poiitos,non  ccn- 
ien  vocatos,ne  quidemex  ndeicommiiIb,uec  h  conicciurx  illa  concun  anc, 
quas  pleriquc  exintei  prcubus  fufficere  arbicrantur ,  adeo  vt  li  quando,  inqiut, 
ludexabeacommuni  opmionc  reccdcrc  velit,non  temerc  id  facere  debeat, 
fed  caute  admodum,&:  attcntc:perpeniisicihcet  conietturis  ex  quibus  dcprc- 
hcdi  pofljtcam  ftulfe  teftatons  vofuntatem.Cur  enim  verbis  coiKiitionalibus 
inducamusdircCtaminUituuonem  potiusquam  fubftitucionem  precariami 
Pngnat  fanc  id  cum  crL  tcrisomnibusincerprcubus,cxquibusrepcriasvcl  vnu, 
qui  vncjuamdixcric  direcram  infticucionem  potius  quam  fideicommilfuni 
ex  condjaonahbus  verbisinduci.Omnes  concra  damanc  facilius  etle  vt  fi.lci- 
commilfumexeiulhicdi  vcrbis  conditionalibus  inducatur ,  qubd,  vtputant 
nudjsconieduriscontentumfic^quam  direcla  infticuuo,  quxnili  directtsck: 
cjujjibus  vcrbis  fieri  nunquam  poflic.Qux  interprecum,prxferum  Ripx ,  rcf- 
poniiocfta-d  eam  obicCtionem  qux  pro  nobis  fic  ex  d.  §.  vlc.  /.// yutseu.\6.  JD  . 
de  v$t/g  &pHpill.fubft.QAan(y\3xri  non  video  quid  facilc  reipondere  poilint  ad 
conftitutioncm  nouam  Conliantini  in  /.  cjuonmmtndjgnum  tf.  C.  de  tefiam. 
qu^  hiduxiCjVt  dirccla  quoquc  heredisinftituuo  ron  mcdo  direojs  vcrbis  ficri 
poffitjfedeuam  inflcxi»?&  oblic]uis.Deniquc  qiubufcunque,  dum  conftctdc 
mcnce&  fencenua  ceftatoris.  Qna»confticuciomagnam  certe  lntulit  iufi  ve 
teri  plagam.lllud  eitim  ipfum  cft quod  ohm  de  fideicommiilis  fohsdicebarur, 
Non  eilc  fpecl:anda  vci  bafidc;conimilIi,fed  (enteiiuam  quibufcunque  verbis 
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durtl  teftator  fenfuTec  tthcredittsfuardticuereuir./. vbtpure  19  $.i.fecundura 
emendationem  8c  interpretacionem  noftram  ,  quam  ad  cum  locum  protuh- 
mus  lib.4.Conic£hir.cap.8.Namiircfpoiideas  pro  incciprcubus  hoc  cciam- 
numexiureveccrefupeieile,vc  neque  initicucio,  ncque  fublticutiodirecla  in> 
dua  poflit  linc  verbis,&  ex  nudis  conie£tuns,quomodo  fideicomiiluin  lndud 
&  ohm  potuilfc&  hodic  poife  voluc;dici  ncque  hnc  verbis  induci  poilc  fidci- 
c6miifum,aut  ohm  olim  iH)tuiilc,cjuatxcunque  corucdhnar  concuncict,  fiuf- 
feque  non  iolti  aliqua  vcrba  necciiarta,iedciiitinodi  quoquc  illa  eile  dcbuilic, 
vcdubitari  no  pollcc  quin  ceftacor  dc  heredicatc  lua  reuicuenda  fenliHec  vt 
Paulus  1  Kjuitur  in  d.l.zbt  pure.^.i.Ptaindc  cum  tota  direc"taiu  precananiir.q; 
fubfticutioiuinidinYrcnciaineoconiitteret^quod  dire&asvcrbis  dircctii  ficri 
necelte  erat,prccanas  vcro  inflexis  &  obhquis,cofcqucns  vidccur  vt  ii  hodie* 
precanaindexanue  verba  fufricerepolfunc  ad  dre&am  inftitutione,  aut  fub- 
ItJtudo  iem^uillafuperiitdjncrentiainrer  dirccfas  &  prccarias  voluntates. 
Acquc  icapaulatnn  het,vt  qua  audacu intcrpretes,cancjuam  notii  qiudam  fu- 
prennqucLiipcracores  rideicommiiVumcx  r.udisconicciuris  mducunt ,  nulbs 
dilpoliciuis  vcrbisincerucnientibuseadem  poilic  &  debeat  quilibct  dt- 
cefcdirecl.imquoque  inftitucionem  auc  fubftitutioiiem  exnudii  coiuectuns 
Cs:  line  vcrbs  vllis  mduci  oportere.Quod  tamen  quam  lorge  futuru  iit  a  metc 
Co:iftantini,app.uetexipficonibcuLione,quxnnnvcrba  toluc,l'ed  vcrborum 
duntaxacdiftmCttonem&  folemnicatem,vc  hteac  hodic  teftacouhus  vaqui- 
bulhbet  verbis,nequc  rcferacan  imperatiuis  &  diredis  Utla  lit  inftituuoan 
lnflexis.Sccundumquam  coidcituuoncm  dubicandum  non  clt ,  quui  ii  quis 
tcilamento  ita  dixerit  aut  fcripfent ,  VoUy*ut  cupio  vt  Ttttm  fit  heres  meus, 
valcat  infticucio,&  qtudcm  mre  directo,ac  unquam  diieda^qu^  tamcn  olim, 
canquam  facfa  precanis  vcrbts,eoiure  valere  non  potui Hk.Eigo  qnema  *n  o- 
dam  nemo  hucufqucdiccrc  aulus  eft  ciircctam  mltituuonem  aut  lubfticutio- 


ncm  inducipoflecxnudis  comectnris ,  ii  verbadiipoiitiua  ,  iiuc  duecfa ,  iiue 
prccarianulla  lint,(tametft  nihil  aliud  rcquirat  lexConltantini ,  niii  vt  eolo- 


generc  fbrmata  lit  inftitutio ,  per quod  hqtteac  voluncacis  intcntio: 
'  icent  affirmare  mterprctes,  manifeft llTiman.  quoque  videri  volun- 
f  non  niii  cx  uidicijs  colligatur  &  ex  comectut  is:;  lta  ncqucferre  il- 
lum  qui  precaiiam  voluntatemcx  folis  conict^uris  inducunc,  ncc  illos 
proindc  qtu  ex  vcrbis  condirionabbus  fideicommiiiariam  fubttiLULiuue  indu- 
ci  voIunc,negances  tamen  perarquc  dirc&am  hdjci  poile.A  comrario  lgitur, 
cum ncgari nonpoHit vt adtuendam  obicchonem  nollram  rcdcamus,qum 
eciam  hodiepofteamConftancini  lcg6verum  litquod'ohm  piudeiiiibuspla- 
cuit,  infticutonepoteab  auo,fub  hac  cordltione  Jijiltusfevtuo  mtrtetHr,  non 
idcirco  inftitutum  lntclliei  hlium  ,  fed  pra-teritum ,  iu  vt  miUum  exeomm- 
ftiin-quc  fiat  teftamentum,cuius  fauor  alioqui  contrariam  poti  us  Cci  tenciam 
/iiaderc  debcret,fi  non  nimiseuidensiuris  ratio  obftaret.  lta&  fatendum  eft, 
teftacore  ica  (cribente,  ft  filuts  meusfine hberis deceferte  ,Setnprontkmfuh>Jimtuo% 
nepotes  in  condirione  fideicommifliSemproniani  poficos,n5  magis  per  fidei- 
commii]iim,qtiam  diredo  patri  fubltitutos  intelligi  oportcre.  Ex  quibus  ap- 
parcc  quam  falfum  lliud  ecjam  C\t( adeo  leuiorerrorin  grauiorem  dcgenerac ) 
quod  refpondit  Curt.tun.  confi,  169.&  Didacusprobatd.$.j.nu^.Si  quisdero- 
nsfucurisccftamencisdifponat^c  dicatvellcfe  hal)ere»fucce(Torcs  eosqui 
mteftatoa* 
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ni  meliori  modojcenieri  eimi  inftitucreheiedesilJos^qui  abinteftato  iinc  &c~ 
ceifurnproptcrea  qunaVinquJunr,ca  inUjtuuoneceilarja  iit  ad  toilendarutura 
teftamenta,&  cx  ciaufula  adie&a  colligatur  intcnuo  teitantu:  Quaii  verb  ad 
habcndum  hcrcdem  teftametarium  fuhiciat  nuda  volur.tas,  quod  ocs  am  ic- 
futauimus :  Multbqne  tolerabilius  elt ,  vt  ftul  ta&  luanis  voliuuas interciuat 
teitatoris>qui,cum  potlct  Cc*.  undum  legcs  teftari,noluit,  qu&m  \  t  toi  moi  ,fti  i  s 
inducenms  viapatehat,vniucifaquciuiisauilis  ratiopro  cuedis  inteiprctum 
incptijs  conturbctur.Fateorpatremfamiliasqui  fe  teitamcr.tum  facere  dixc- 
rirglinsvcrbisviusilt.quarnosretulimus,  pcile  foitailis  videri  teftamentum 
reafle,&heredei>  fcripfifie  lcgitimos  iucceilbres,qu?a  nihil  pl.ine  refert,an 
quis  hercdem  icribat  an  fucccilbrcm,&  ad  riunc  prarcjpuc  cafum  pcrtiuei  Cv 
pradicta  Icx  Conftanrini,qua?  toibt  penitus  momenta  oc  fcrupuicfas  fblcimi 
tatcs  verborum.Scdvtca  voluntas.quam  teftator  nomine  Ccftamenti  nonda 
nauerit,fiat  teftamentum,ob  id  folum  quod  aciccra  fit  claufula ,  cmm  mehon 
modo,przCertim  ad  pra*cipienda  teftaton  alterius  tcftamcnu  faciendi  faculta- 
tcm-,nec  probare  poifum,  nec  concoquere.Qui  video  Bartolum  quoquc  in  l.i. 
num.ii.DM inr.codiciU.m  ea  clle  icntentia,vt  exittimct  claufiila  llla  cmm  mc- 
t/ori  modo>ir\mi\iiis  folenni  voluntate  appofitamius  teftamenti  comprchcr- 
dcrenunquam  pofte,tanquam  qubd  fit  perrectius  &  maioris  folennicacis ,  Ii- 
cct  omnia  teftamenti  iblcnnia  concun ant.  Sed  &  fi venim  amamus. fiei i  nou 
poteft  vt valcat  teftamcntum,quo  non  alius  hcres  inftitutus  fit,quam  quiiqu'* 
ab  inteftato  fucceilurus  cft.Hcrcs  cnim  inftitui  nifi  ita,  vt  certc  dcmonftretur^ 
nemo  poteft,/.?**/»* /  9  §  hercs^.D.dehered.in/Nt.quia  ccrtumdcbetelle  iudi- 
cium  teftanrisjVt  Vlpianus  tracrat  in  Titulis,tit.u.  Quid  verbinccrtius,  quam 
Cjuis  cui  fit  ab  inteftatomcceiTurusr  Nec  fimilceft  quod  admittimus  valcre  fi- 
deicommiila  ab  in teilato relicta  hoc  modo  ,  ( Qutfcjuis  mthi  hcrct  bonorumve 
pojfejforeru^eim fidetcommitto Jl.^.l.nb  inteftato  xG.D.dc  iur.codtc.Etfi  namquc 
id  illa  ratione  comparatum  eft,qubd  credarur  paterfamilias  iponte  fiia  relm- 
cpere  tuccdlbnbus  inteftati  lcgitimam  hcreditatem,vtPauIus  lcribic  in  l.con- 
fcmntur  #.§.i.D.eod.Lor.%e  tamen  aliud  eft  tcftariiAliudveib,non  tcilando  t.i- 
cite  iubfequi legi s  voluntatem.  Nam  cius  qui  teft atur ,  certum  iudicium  eile 
debet  eo  ipib  tcmpore  quo  teftatur, quod  tamen  tale  eile  nullomodo  poteft,  ii 
non  alios  iibi  fuccellbres  cljgat,quam  quos  ci  ab  inteftato  morienti  lex  datu- 
racftct.At  legis  iudicium  femper  certum  eft,  quia  necprius  Ce  lex  interponic, 
quam  paterfamiliasmoriatur,qtiodemiim  inftand ficut  cenaeft  quis  tiun fit 
proximior,itacV  quis  ab  inteftato  fit  fuccelTurus:neque  mrfiim  negare  ille  po- 
tcft  quifquis  candem  fit,quin  iuccedat cx  tadto  indiao  defucri ,  in  cuius  CaU 
cet  potcftate  &  arbitriotuit  facere  teftamentum ,  atque  itaimpedire  nequis 
'  vnquam  jcgi timx  ftue  fucceflioni  locus  relinquerctur. 
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ERROR  SEXTVS. 

A d  IxxM pdtU.heredes  tnei 57  $.cm*w  iu.l.qui flium  y+.D.Ad 
SC.  T  rcbcll.l.tu  bemtu  C.Cxod. 


,  R  L  i :  Reas  lcges,  quas  interpretcs  adrerre  fylct,vt  probcnt 
berosinwonditionepolitosno  cftc  cx  fidc.commiilo  vocatos, 
dequibustotahacdecade  diximus,iemper  mihivdx  funt  coa 
h  i-  ,qua  ■  huius  capitis  infcriptio  pre,  fe  tert  ad  rem  noftrom  u;a- 
^ ,  ....  -    xime  pertinere.  In  i.i.C.  depaQ,  proponcbatur  pater  qu;dam 
inltituL  s  duobus  fihis  Philino  &:  JUciiuo  Frontone  ,peuilfe  a  Plulmo  vt  li  vita 
line  hberis  deccderet,heredicaccm,  id  cit  potcionem  liiam  hercdxar.ani  Lici- 
iuo  fratr.  refticuerecPlUmus  ctim  nulloldum  libcros 
bcret,ac  vercrctur ne fideicommiili.  conditio euenirc t, qua,*  ui eo erat ,  vt  pcr 
iingulamomciitacuenirc  po.Ie4pad\umcun}  tratrcteceratde  dando  e.  leat- 
tar.te,vtincertum  cond.tioius  cucitum  redimcrct,  iibiquc  Jibcrain  de  toto 
p.  rtionis  fujc  rcfiduo  difponcndi  iaculcatcm  compararc c.Pol  xa  hhum iuice- 
perac,Philmumetiam  nomine,dioque  fupcrftite  deccticiat.l  lhus  tucde  paCto 
mterpauem  cVpatruiuninitocoii^ucrcbatur ,  quali  iinecauia  pacerpatruo 
/extantem  portionis  fua:  ded.ila,cumiulnliurisinPhilim  poiconc  Licinuis 
vnquamhabuiilec,aut  habece  potuiilct,ncque  viuo  Phihno,  quiatandiu  defi- 
cere  potera^,  -fideicommillum  prxmoituu  foriailis  Licuuo  l.Statmt  FUrus. 
^Z.^.Corneho  Feltci.D  dt  mr.jifc.LL^c  coj .  iortuo,qu  >d  fuperft.tC  fiho  dccef 
fuTec^tque  jtan^^ommilfecondicio  dcfccillcc,  Impecatores  Scucrus  3c  An- 
toninus  negant  hunc  audaejiourn  ,racione  llla  qua:  m  principio  icg.s  ponicur, 
quod  condiCionis  incertum  intcr  rractcs  non  iniquis  tauombus  conuendone 
hnitum  vidcatur.Volunt  ergo  tuille  m  patris  poteliate,  vt  de  bonis,  qu»,  ii  ii- 
nc  hbcrisdecederet,reiticuere  fratri  iuiluseraulibcris  cranligerec,corumqi  pa- 
tr£  alicnarcc,  tametfipofteadcccllerit  fuperftit.bus,qUvvS  tcitator  poiU.raun 
.conditione  fiJciconmuifi.  Proiudcdi^  non  p^tcft  iihum  iliuiu  PhjiMtt  in 
condiuone  pofitum  patri  fuo  per  fidcicoinuuiluiii  tacitum  tuiiiefubiti- 
tutum:ahoqui  velexipiiusinterpretuni  noittorum  cradttionibtfs  eoiequens 
ficretnon  vaIuiflepaccionem,quainui  piariuthaum  r.eputisjtaciteiubitit»io 
filuis  ad  fium  commodum  feciileCjCum  huiufce  quxftioms ,  An  ttbtripofiuie* 
condtttoneftntin  dtjpofitione ,  totus  efl^tus  ilie  nx,w,  ii  fau^mur  eife  vocacos, 
npn  potueatde  ijspatcr  padici ,  aut  aiucer  d;Ip»>neie ,  i\\ proriudiciumiibeK)- 
rum.Necqiiodrefpeaupatris,cuifpcs  fideicoiumiili  reiBJifa eft , injqpiun 
padum  ex  euencu  videri  non  poceft,  ticere  dcbcrct ,  vc  eo  minus  audiendus 
eflct  filius,volcns  rcuocarc  (Ixanccm  illum  alicnatum  a  patre ,  ii  vocatum  fe 
probarepoflet.iNon  enim  funt  ifta  contraria ,  Pactum  non  elfe  uiiquiim  irjr 
tuitu  patris,neque  tamen  filio  damnofum  cllc  ucbere,fide  bonis  fihj  fattiun 
fuerit.  Diccs  fortallc, In  fjjecie  d.  1. 1.  filmm  in condiuonc  poiitum  hercdem 
fuifle  pauis  qui  de  fidcicommiilb  padum  fcccrat  (  quo  enim  alio  iure>  vel 
colore  dc  pacli  miquitate  conqucn  pocuiilcc?  Jproinde  mirum  non  cfle  h  ahc- 
nationem  (extatis  a  paae  fa6tam  impugnarc  nequcat,  hcet  ex  tidcicommiilb 
vocatus  dici  poflit,quando  tanquam  patris  hcrcs  faftum  ipiius  pra-itare  om- 
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nimodoceneatur/.  zum.imatre  14.C.  deretvindscaeJ.vendttrici^C  de  reb 
mben.  non  alien.  ufiuepofjefco  1 4.  C.de rct  cmtlJ.vtndtcantem  17  J.Sesa  71  D  eo 
Scdrcrponaco , vt  maxime  verum  illud  fu,riliu,eudemque  fidcicomiilanum' 
iipattis  heres  irc,  icuocarenon  polfe  ahc.  arionem  fidcicommifli  sluam  naur 
teceritro^iodumejinoiicaretdubitatione  apudnoitros  interpretes  nropter 
Jiuilaacoin  ajienacio.ustaetx  contra  leeisprorubmonem,&  dequoalibi  110- 
bJscxpropolicutiactandum  cntj  njhjlominis  probari  apertiiTimc  cxd  1  1 
.  Prulini  hlium  in  conditionc  polmim ,  ex  hdccommiifo  vocatum  non  ruHle" 
ciuomarn  alioqui  uon  lila  tanttim  ratlonc  repellendum  eum  lmperatorcs  te- 
lcopuilaicquoci  patns  pachim  miquumnon  miiiet,cum  ea  racio  rilio ex pro- 
pna  perro.uvenientJ  Htfcere  non  p<  ,cuilfec,fed  illa  potiflimtUn  qu6d  Patn  he- 
resacic,llcc,hbiqucpacrj  paterm  improbandi  racuitatem  omncm  pnei  W 
let,vcm  dJ.cmn*  matre ,  aL ,  fque  fupra  acacis.  Sedcv'  obieruandum  ett ,  £<, 
cttamcaiu^uohjius.idemqucpacnsheresfaaiimipiiusadrirobare  ceneacur 
neaieoaunuscamenpoi.il-  ,llum  fuo  ml•eAcxpcr^onaploprucontrouerliam, 
carura  rcrum  tacere  quas  detuncrus  perpeiam  ahenauent.  Scd  tantum  ha6re- 
nusa nocere  qiiod-patrisheieditaccmagnouent,  vt  vcldoli  excepcone  re- 
P^poflK^eluirehe^^^  t 

^ltaque^cl urumquc,  vcl  aiccrutrumialcem  cxiuimcre  tmperacores  dc 
buJiicnt;ii  m  earmtfcnt  opmionc,vt  poiitus  Philmi  fiiius  M  condirione ,  qucm 
videbant  tmali  hcredem  patn  s  conqueri  dc  pa&ioius  iniquitatc ,  ad  fideicom 
millumexpropriapcrfonadcbcretadmitu^tcontra^nonmiide  patti  a-qui 
tate  cractant,vc appatcat,ii pac>um  inirio  infpedo  ade6  arquum  mit ,  vt  ab  ip- 
io  pacxe  qin  paccm  clt,tw  locan  non  potuerit,n,hii  inris  habcre  filium  fuperfti 
tem  ad  illud cx  propria  pcrlona  reuocadum;elfeque , llum  ipfo  mre  line  acrio- 
n<Mtavt  nequedcdol'  evcepcione  concra  ipfum  opponenaa  tracrandum  iit 
ncqucdccuct «.  e pcr ipfum  prxftanda  rquomodocradandum  ciiecli  )it>ei,' 
mhdeicommiiTiconditioncpoiiti,  ellent  mdifpofitione.  Aiius  louisqui  pro 
iententia  noitra  taccrc  maxime  videtur  contra  Jiberos  m  conditioncpk- 
tos  elt  apud  Papmunum  in  l.heredcs  mei  v*.cum  ita.D.ad  SC.Trebell.  de  cu 
itts ancerprccanone  facis ccrt^ oWcura^tamenpcrelegana/crjpimuiscopio- 
*c  Uba4.Coniea.diccmus  nunc  id  t.mtum  quod  ad  propoiium  l]uaHtior!em 
i?^bit^jtcrKalcr,pferat:f^ 

tme  hberts  prmdtemfHum  obterttfartcmfuamfuper/itn fratri  reftitHat.Quoda 
yrptefine/derts  diemfuum^teri^omr.em^eredttatemadneptem  meavTc/.ut 
d^rnpementre  voU.ln  hac  fpecic  cenwrnns  liberos  poiitos  in  conditionc  ,  riec 
iub  vna  tantum,  kd  ( quod  multopotentius  cile  creditar  J  ad  mdncentfiimcx 
conjcdura  fideicomm-ilum  fubduplici :  libero^inquam^non  qui  gftt  exciana 
tc-utarj.fed  qmhncex  dcfcendencibus,id  elt,nepoces  cx  n!„s3dequibus  md- 
t(»mm  >sditbitai  r  n  ^rpretes.qum  vocaci.Vidcndcbeanc,ex  icuionbus  quo- 
Q^ohicauris.Cerninurs  etiam  teftatoretn  digreifum  hiilicad  pluresgradus 
iuWcitutionum,Jifdem  ncpotibus  in  vtriufque Vubltitutioms  conditione  poii- 
as,fubltitutamquc  vltimo  ioco  neptc,quae  vtique  aut  mmus  tueracdjkaa5auc 
non  plus  ccrtc  quam  repotes  incond;uone  poliu  ,  perquos  voluic  auus  eam 
cxcludi.Qu*  vna  eciam  elt  ex  prxcipuis*con,cdhuis  > quibus  noftri  voiunc  bo- 
rmmiud  ccmmouerideberisvt  ifbciosirt  condirione  poiitos  habeatpro  vo- 
caos.Etcamen  P  ^pmianusqui  nvco  rpfo«j;fcvib,c  in  hdcicommjiiis  volunta- 
cejinnaxim^  ipedtarioporterc.qmcpe  idem  fcnpftrat  m  Uiimprope^atnr. 
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6+  delegat.t. m  caufa  fidejcommifli  vtcuiiquc  precaria  volur.cas  quareretur, 
coiuccSturam  ab  lmpcratonbus  admitu  pot  ui i ic, toi  JjceH  con icchu  is hic  con-  > 
currentibus,r.on  dubitat  quin  ljberi  in  coi  ditionc  poiiti  no  lint  vocati.Suppo- 
nit  enimpro  re certaA'dc qua  Jubitare ncmo  pofTu  iupraicnptisverbjs  no  ni- 
Ci  duas  fubibcutiones  fdeicommiirarias  c6tinen:Vnam,quam  lilc  cxprcilim  &c 
difcrti  prima  vocat  in  tauore  fratns  fuperfut  s,ii  priorem  iine  liberisdccedere 
concangeret :  Alccram,eamque  fccundam  in  Claucuac  ncpcis  ccmmodum  ,  ii 
vterqueriljus/ineubcnsmorerccur.  Sic  enimfcribic,  ab/urdutn  effereffondst 
cejfante  prtma/ubfiauetonepartu  neptt  pettttonem  denegartflunm  totum  haberc 
voluit  auwfi  noutffimtu  frdtru  auoqueporttonemfufceptjfet.  Acqui  icc  undum 
eos  intcrprcces,  qui  putaiic  Ijberosincordiiione  poiicos  eile  m  djipoiiuonc, 
dicendum  e(Tec,propoficis  vcrbis  quacuor  concinen  mbfticurioncs  :  Vnam  ,& 
quidemprimam.inrauorcmncpotumexeo  fiJio  qui  pnor  cum  libens  diem 
luum obijilec :  iecundam,  in fauorem  fratris fuperftius  ii prioi  iinc  libei  :s de- 
cefliilcc :  teruam ,  in  fauorem  nepotum  qui  ex  alio  fiJio  noudlimo  deccdencc 
fupereflent:  quartam  &  poftretru,  quxClaudia  ceftacoris  neptcm  ad  nouiiii- 
mi  ilnc  liberis  defun&i  hercditatem  inuicareLlta  naque  omncs,qui  contra  r  os 
fcncuicincerpreces  ratioanacur,TeftacorC,qui  iic  loquicur,/////*/  meusfineli- 
bcris  decejferujreftttuat  heredttatem  Scmpromo ,duplcx  iacerc  fideic6miifd,vnu 
cacjcum,  idquc  antcriusprolibeiis  grauati,fiquosillcmori6s  mpcrftitesreli- 
qucrit,alterumcxpreiIum,quo!ncafum  contrarium  nuJIorum  fuperftitum 
iibcrorum  Sempronius  vocatur.quomodo  tractat  llluilrkl.Card.  Mantica, //£. 
1 1  J)e  conicil.v/t  volunt.cap.xnum.-j.verffed  ad ifhmin  fin.  vbi  fcnbit  in  ha?c 
ipfa  verba,#*  maxtme  yuut  taie  fidetcemr/tijjum  debet  ttfhtut  a patre^ut prtmitt» 
tnteUtgttur  grauatuerefiituerefilus^ej;  fifinefUijS  dcceffcrtt ,  extraneo  fubjhtuto. 
Et  fune  fiquis  fateatur  fideicommiflum  aliquodelle  ii  d.  ccndum  tauoreli- 
berorum,quos  tcftatorpofuentihcondiuone,ltue  iu  tiili  cx  dclcendcntibus, 
iiuenon,eum  facericciam  necefleeft,  primum  illud  fiocicommiifum  cilc, 
non  fccundum,quia  licct  priuslicvc  quis  liberos  non  habcat,quam  vt  habcat, 
tamen  ex  quo  quis  liberos  habere  ccepit ,  prius  eit  vt  mori  poilii  cum  libcris, 
quamvt  fuicliDensuicproinde  conc.iuo  ilJa  taauY,  quam  intcrprctes  iibi  ' 
nnguntjVt  fideicommiifum  hoc  tacitum  comnmnlcantur  yfidecedet  cum hbc- 
r^-airacceditilJainquaf  incxpreilo  i.deicommiilb  exprellacft  ftfine  liberwdc- 
cc£cnttcum  vtraque  ad  morus  tempus  referatur.  Vt  taceam  ridcicommiHum 
hoc  cacicum,quod  cft  induci ex loia  condicionc  cxpreili  hdckunimi(Ti,fifini 
hberts  decejfertt, non  eriam  cx  fublequcnt jbus  illis  verbis  diiDofitiuis ,  rtfhtuat 
heredttatem  Semproniojdeoquc  non  poilenon  prarcedere,  cum  condiuo  fem- 
perpra?ccdatdifpofiuoncm,tumctiain  cum  ordine  icriptura?  pofterior  eft, 
quia  ncc  aliam  ob  caufam  adfcnbitur,quam  vt  diipoliuoncm  fuipendat,  liuc 
tacita  conditio  lit/iue exprei{a,/.i.Z'^ not.ejr  paJf.D-de  coneUt.(*r  demenfir,  FaJ- 
ium  Jgjtur  elIct,quod  fcripiit  Papin.  ind.$.  cumicapumam  eile fubftitutio- 
nem  illam,quap  facraeft  in  fauorem  fiatns  cxpreffim  iubftituti ,  ii  vcrum  cilet 
quodnoftn  volimc,  cocprarlcrum  coniedturis  concurrencibus ,  quot  in  Papi- 
niani  fpecie  concurrebant,  hbcros  prarmouencis  in  condicion«  poiitos  pro  vo- 
caushabcndos  cilc.Qiiodiimeafpcfie  non  habuitillos  Papnuanuspro  vo- 
cacis,  rogo.quonam  aJio  demuni  cafu  vocau  incelligcnturif  liidcque  juinirum 
eftquod  lmpcratot  Zcno  m  Ltubemtu  6.  C.ad  SC.  Trcbcli.  poftquameum 
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cafum  cra&auic,  quo  patef  vei  mater  hbo  ,feu  liba  rilus  vcl  filiabus  cx  a*quis 
vcliM;rquisporui>usinrtKuu$,  ir.uiccin  ieu  limplicicer  quofdam  cx  his,auc 
guendain  rogaueuc,qui  pnodine  uberjsdeceiieric,parcemfuam  fupcriuu  fcti 
taperiiicibus;  relhtuere  *  fubiicicalium  cafuincancjuam  nouumcc  pcnitus  di- 
iierium,necdum  ca&um,quo  pater  vel  maccr  fibo  ku  filia  iniutuus  ,  vc  111  lu- 
periore,hcredibus,  rogauent  eoscafve  nepocibus,  veJ  ncptibus,  proncpoubus, 
vel  pronepcibiiN  <uj.s  ac  demccps  reiticuerehcreditatcm.    Nam  cilm  vcroquc 
cafuidem  ptorfus  luns  Zcno  cor.iutuac,vc  onuumodo  ex  fideicommiilb  de- 
uahacur  Trebelhaiiica  ,  nec  perimpucacioncmrcdicuum  ,  vt  antca,fedde 
rcbus  iplis  hereditariis ,  quid  actinebac  cafum  hunc  fubiungcre ,  ii  iu  ius  erac 
vt  iiberi  m  condicione  poun  hocipfo  per  ri  leicomnuiliim  iubftituti  videren- 
turi  An  non  poiiti  crani  ifl  rideicoinmiili  cxcraneo  rclicii  condiuone  pumo 
cafu?Qiud  er^o  potiut  Zeno  apertius  fcriberc.vcoltcndcret  paccem  non  aliteL- 
ndeicommiilo  crga  propuos  hoeros  obftrictum  videri  debere  ,  camecfi  pofiti 
untmoo:-idiuone,quam  iiexpreflim  iitrogatutf.  JEt  vero  fi  ex  eo  folo  quod 
libcn  politi  Citvc  m  co.tdiuonc ,  ee  feri»  debercut  vocaci ,  dicendum  eilet  fia- 
tim  atque  rogatus  heres  libcros  fufcepilfec,cogendum  eum  rcfticucre  propuis 
libenj  nercdicatein  ta  ic^atncxpiirofidcicommiifo.  Quhienim  poiilscoin- 
nnnilci  vtfideicOiniiium  hoccacttumfadascondiyc«ialepouds  quam  putu? 
Namc Xm  tnducatur  peiincerprctesei  coiueChiraca,vc loquucurmiencc ceila- 
tis,qui  ponendp  liberos  m  condicione.oilendit  ruiilc  illos  ubi  pra:diIe&os:non 
entboiucoufecuuo,  ii  ex  co  quod  rideicommiilum  cxtraneo  reliccumfuu 
condicionale,vehs  uifcrre  cc  hoc  quoquc  condiuonale  eile  deberc.  Condiuo 
eium  illaeft,qux-  facic  vt  apparcat,finoftriscredimus,cxcrancum  fuifle  minus 
iechim quam  libeios  heredisgrauaci.    Cur crgo  aminiis  dilccio  ad  magi* 
dilecluni  argumentabnnui.vc  non  niii  fub  condiuone  vocatus  arquc  videatur 
qui magis dilccrus  fu;t.-Scd c\: dniciiaus rauo  manifcfta eft,quja hdieconmnf 
ium  cxpieliiuu  condiuonem  exprcil.iin  lubct  ^  ftftne  Itbeiu  heres  decejfertrt 
taciLum  vcto  liiud.  quod  ab  liiccrprctibus  inducitur ,  nullam  condiuonem 
habet ,  neque  exprcflam,  cum  lit  mfum  tacuum :  ncquctacium ,  ciim  tacua 
conuitioin  riieiconmuilis  numquam  induccnda  ht,at  ncquidcm  aba  dilatio 
maqua.  Jmpediat  ne  fideicommiiluru  llatim  pcu  poiTit,  (i  non  exvcrbis  iphs 
tdtamenu  mducaciir  l.v  <orem  41.$ .vlf.de legat.yxbi  aperti/ihnum  &  clegan- 
tiiTunum  m  hanc  remcxtac  Sca  ttola*  iefponfum.Nam  cum  heredi&  fidci  com- 
miitUctLaiUtor.vtSeiaTvxon  vi  Juciiam  hcrcditatem  rc4rituerct,dciiidccV:  tp- 
fius  rideicomtniihllct  111  lucc  \ttba>  A  te3Seia,peto  ztquicqutd  adte  ex  heredt- 
t.ate  meaperHcrtertt  jxceptts  hts^ut  ttbt  fupra  legaHtyrelujuum  omne  reddas/t- 
fiuHos  jMtHtaittfanti  OHlct[fimv,A  ejua  Seta  fatu  cjetgj  veto^cttmfctum  eam  po. 
tyu  rem auHMram/fuamdcmmetito futuram ;  6c quarreretur  an  ilacim  Mauia 
^-'eicornrniirum  aScia  pctcrepotIct:refpondicScxuola,nihil  propotu  curnon 
poiIet:tamctli  cxveibis  iikv,quibusprc>mbebaturcxacuo  cauuoius,poflct  capi 
conieclura  noa  impvobakiisdilau  m  tcmpusmortishdcic6mi/Ti,ciim  eorum 
praccipuc  Icgatoruni  &  ndcicommiiioium  nommc  cauendum  fic  ,qua*  in  die 
auc  ftib  conditionc  relifia funt,  i.i.xir  rot.tit.  D.vt  legat.nomm.caueau  licct  de 
prar/cnu  quoquc  fideicomm  1(10,11  non  ftaumpracftccur,caucndum  fit ,  quonia 
moras nonullas exercitio ludici)  lubct,vt  Paulus fcnbit  m l.etta  i$.eod.  Sed  & 
conie&ura  voluntatis  non  Icnc  lllud  prcbcbat,quod  teftatoritadixcrac,c«/fw 
e*m  potuts  rem,aHliuram^Ham  dttnmttt  futura.  Qtudenim  autcommodioi 
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augmenri  ipcrare,aut  detrunenti  timcrc  debets  in  boms  fideicommiflartis  ab 
eo  qui  ftatimfideicommitfum  rcftituerccogi  poififcSed  tamen  non  eo  minus 
Scaruolaciudiciumeft ,  fideicommillurn  pnrtim  efle  ,quiaiis  verbis  reli&um 
erat,  quibus  nihilcontinebacuTpcr  quod  viiicrideberet  conditionaie,  aut  in 
diein.Longequc  diuerfa  fpecieseft.dequa idem  Scacuola  refpondit  in  \:eptfio^' 
lam  Jf$&k  Dfmd  SC.TrebelLvbl  rrigota  norw  his  verbis,  «£ *  te  vt  id  yttod  ex 
bonts  meix  mdte peruenottjacims  pementfe  md filmmtHMm,  placet  Scaruolac,  r.on 
ftatim,8c lam  nuncdebercnuram  relutucrefideicommillum ,  ledad  tempus 
quo  nurus  moreretuf^fideicoihiniflumiiptStlum  elle.Nimirum  quia  verba  ill.i 
facias  permenire.h^ixnt  trachim  teinporis  fucceffiui,cV  fausfacit  teftatons  vo- 
iuntatinurus.quaefacit  vt  poft  mortcm  iaam  ca  bona  perueniread  filium 
iuumpoflinc,mii  quis  probabrlius  putet  ea  ratione  motum  Scaruokm ,  qubd 
fihus,cui  fideicommrflum  pneftarenurus  iulla  crat,  in  patns  fui  poteftatc  ad- 
hdc  conftitutus  proponereruf.Nam  vbi  purd  fideicommiflum  datum  eft^iad- 
le&um  Qtx,Rogodesfiho  ei&Jm&mffue  vt  ad  eum perueniatjefcriptvim  eft  vide- 
ri  in  id  tempus  dari,quo  capetfjiollit  id',quofai  Kins  fiac/.t/^i pure  19.  inprtn- 
ctp.eod.Sed  &c  ctlm  Titia  heredis  lnftituti  liberos  habentis  filij  fideicommilil- 
iet,vti  rcm  fiwm  vniueriam  reftituerct  filiis  ipiius  heredis,  ubcriivc  eorum; 
cilin  ip(i'pctii(ient,fine  vfraiariy  cauillatione,idem  Scacuola  noftcr  refpondit 
h«  vcrbis,c«fw  illi m  te petterint ,  conditionem  fideicommillb  adfcriptam  hon 
viden>/  l.Titia %6.  De  condit.ffr  demonftr:  licet  dubitari  ibleat  euam  m  ftjpu- 
Urionibus  an  caverba  coditionem  prac  fe  rerant.  l.fi deeem  cumpcttero  44. De 
verb.obltgmtSw^icQiio^c  ncpotum  poft  fil  ios  meutio  apud  Scaruolam  non-  pa- 
rum  fuadere  viderctur ,  tcftatriccm dceo  fidcicommillb  vtique  lcntilfe ,  quod 
non  ftanm  reftituendum  eftcc  Venim  ca  ratio  Scruolam  perpctub  monec, 
qubdquouesinducicur  fideicommilIiim,nec  verba  vlla  proponfitur,cx  quibus 
cddirionale  videri  dcbcat,neceHarib  propuro  habendtun  eit.lta  fict  vt  ii  quod 
fidcicommiirum fanore  libcrorum  inducatur  ex  illisverbis,  fi fine  hberis deeef- 
firittnon  poflit  illud  nbn  eflepurum,cum  dici  non  poflit  qua  conditionc,aut 
quadicfufpendatur.Namii  dieais,Imb  ver6  ea  ipia  verba  exqurbustu  fidei- 
commiifum  hoctadcum  inducis  ,efTe  conditionalia:Refpordcbo  elle  condi- 
tionalia,quodadextrancum  fubftitutum ,  quem  non  aliter  ad  fidcicommif- 
fum  admitti  teftator  voluit,quam  ii  grauatus  heres  liric  liberis  moreretunied 
quodadlibcros  pertinct^nullam  prorfuscoliditionem  adfcriptam  elle:  taci- 
tam  verb  fubincelligi  nullam  polle,niii  eatn  qux  cacite"  ineft  ,  8c  qua?  r.onnifi 
ndicule"  cxprimi  poLuillet/i  hberi  ali*jHt  erunt .'Quomodoenim  poifis  hercdis 
grauati  bbcros  exfidcicommiilb  vocare,nifi  liqln  lmtfErgo  qui  cx  »His  verbis, 
fi filins  mem fine  hberis  deceffertt ,volo  vt  reftstttat  heredttmeem  meamSempronioy 
audcntinduccrefideicoinmift*u*m  pronepo:ibus  politis  in  condirione ;  faterj 
cds  necellc cft  pcrinde  etfe  ac  fi  teitator  dixillet»  ftfBmfi  meus  hberos fitfeeperit, 
vtlovtrjs  reftituathertditarem- quo  caiiineino  dubitaret,quin  fideicommilfum 
purum  elTet,ftatimqiic  reftrrucndum  petentibu»,  quandocurtlqHe  ncpocibus, 
liuc  patcr,idemquc  heres  icrrptus  paternam  hcrcditatem  afnofcerc  nollct, 
eludendi  fidercomm 'Yfigraoa/rtgi.  1 6$./i pmtert&  fetf.  D.mo\SC>TrebelJ.i\\ic 
vltroieimmifcere  vellet,ciim  nouoiurecjno  vtimur,cx  luftiniani  coftitutioni- 
busnmil  pcr  fihum  atquiraturpatricxTracauram  ^culijpfoteclfaj^niiiejuod 
ad  Viirmrrudtu,/.  curti  oporietd. &vft.  C.de  bon.yus.  //^<r.proin<le^ucceflet  ra- 
iioiUa  quaeolim  fideicorxarrrilTi  exaclioncm  in  id  tempus  diifeiebat,  quo  filius 
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fu^iurisfa£kusdlvt»vtdixiinusex  refaipt,o,dequoin  d.  I.  vbipun  19.  adSC. 
Trtf^#.lnltabis  roitalfc}  Multuintaeilc,an  tautouta  il  nplcn  t,y?/S/#<«  meus 
/tbe-osfufcepertrtvo/o  vt  ijs  rejiitnat  heredttatem  ,  an  \esb  iauore  bberorum  po- 
iTtorummconditione.lU^y/*f//4<r/*  ^tt^ri/^hdeicoaimilfum  tacitum  in» 
dueamus^proptcteaquod  ptiorisgei.ens  hdeicomimilum,Yuque  puruni  eilctv 
vt  dix.miw.^olierjiis  vcib  1  ou  poilT,  eile  ^.on  condiuoiiale ,  quando  ex  condi- 
tio.ie  ilia  inJ^UOSjtfiat  /tbettj  dccefferujix  conuarium  lciiuct  cafum,£cful> 
cor.traria  co  idit:o*  eficum  Uberts  decefjent.  Et  h.  c  fanc  eit,ui  qao  mterprctes 
omncs  meo  iud:cio  falluntur.Nam  animadueitere dcbuerunt  ld quod fub co- 
ditionc  ademptum  e(k,fub  contiaria  conditione  datum ,  autex  diucrio,  quod 
iiib  condiuonedatunte.il, fub  poncrariaademptum  intelligi,  l.altyuando  107., 
T)e  condu,&dxrmnj1r,A\*\tid  ad  vnam  eaiiuiemquc  peiionam  atunct.Scd  ciina. 
fituaniu^   pctfona  m  tKiibnairi,r.uJla  Latio  cit,vc  quoditib  vr.a  cpnditione 
viii<i^tumluit,noii  niii  iub  akeracv  contrariadatum  akcri vidcaiur ,  cuidan 
potuit  pureidquc  tanto  magis  111  propoiito  Iocum  habcre  debet ,  quod ,  vt  ex 
lntcrpretum  fentent  ai.undiximu6,ijdeicommiifum  illud  taciium,quod  vo- 
hint ipfiunduoe:.dum  elle  fauorc hberorum ,  quos  teftatcr  in  condiuonc  po- 
iuit,uatuia  pt;u:>  &  x  terju^eileoquodi.onniiifub  conditionc  relictum  ex- 
tranco  ruiL^j.oinde  inhil  eaufc  cit  eur  ob  cxpicilam  lllius  cor.ditioncir.dcDca; 
fu ipendi ,  c.iiui  quod  prius  e|ij  abeo  quou  pollcriusiit,pendere  nonpoJiit. 
Sed  Sl  obieruandum  eit,in  concuuonc m&jijinc  itberis  deceJfertt>condix.\orieti\ 
non  eile  in  vcrboido^«^r//(eilet  euini  ea  condiuo  morusomnimcdn  exu- 
tura  ,&  coniequentcr  non  faceret fidcicommillum  condiuonale,  aut  in  dicm 
iiue^ertura  fiue  incertum,quia  per  modum  conditionis  adfcripta  eilet ,  non 
euam  per modum  diei  &  temporis,quomodo  facerct  condiuonem, dicmquc 
inccrtam  fi  teftatoriufcrjpnilt%c;.'MMcr/f/*r,vt  iwl.ii.dtesautem  D.dc  con- 
dit.Qr  demonjir.tur.cl.I.qitodfi i6.D.decondiil.tndcb.)kd  milbs \cibis, Jiftne  it- 
^m/,quiahcetcertumiithacdem  aliquando  moriuirum,  ij  certum  tamcn 
eft,ancum  hberiSjanfmelibcnsiitmoraurus.Conuaria  igitui  coi  d.tio  11011 
ilia  viden  d:bct,quam  n  tctpretcs  putant  ,ftcum /iberts  decejfertt , fcd  illa  po- 
tiusyjicum  liberts  vtxerit ,  qux  luhil  prorfus  ab  hac  diitac ,  fi  Uberos fufccpcnt. 
Nam  &  \cxho  decefferu  conuarium  noc  e&vixerit,  tametli  poi.ercs  eo  vcibo 
decejjertty  non  tam.dilatam  m  tempus  mortis,  quam  exprcilam  coi  ceptam- 
quefuiile  co  dit;oncm.  Nequcrmfus  quar  rauoprudenteni>teilatoa.m  n.o 
im»vtcc*ndiuoncm  lllam  fifi**  /tbcru  ad  tcmpus  mortis  confciret  ,eadcm  fa- 
cere potelt,vt  contraria  conditio ficum  Itberts,  in  lJcm  mortis  tcmpus  collata 
videri dcbeat.  Voluitenim  teitator,6\:  cebuit  conditionemillam  ji Jine Itberis, 
ad  tc/npus  11101 1'1  s  n>  :red:s  crauau  ac».  ommodare,iiue  nhus  is  eilet ,  liuc  cxua- 
neusjvtneredi  fuo  fauetct.tt quidem duplid ratioi^e ,  cogitans  nimirum  fi.eu 
polle  vthcres  hic  liberos  fufcipcret,quibus  eam  ipfam  hereditatcm ,  fi  veUet 
eacj»itamentoaut  abintciiatp  relmqucre  ,prohibendus  non  eflet,aut  etiam, 
vtquaniuialibeaosfupcrilittsnullos  rehnqueret,cxtraneus  tamcnilie  jp'erfi- 
deicommiiluni  rubftituius  pra^morerctur ,  atque  itagrauatus  heres  fideicom- 
miill  onere  lilbetateiui.t.Stattus  F/orus  ^Z.§.Cornc/ioFe/tct.D.de  tur.fifc.ht  fiV 
iceptis  femel  hbcris,  inhil  eft  propter quod  moucri  tcilator  dcbeat  ne  purum 
faciat  fidciconinuiIum,ii  qui  d  pro  hbcr is facere  velit :  quia  nynquani  contia 
parentis  votum  capiendaeit  omn.ofailla  interprctatio ,  qua-  pon  aliam  ratio- 
licm  hai^at,quamqu6dlibcriaiite  paucm  moripoflint,  \t  clcga^er  Paj^- 
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manus refpondic in l.chmtale  12  m princip.rfr §.\.Dde condit.ejr  demvnflr.lfk^ 
Imhhs  id.wfin.D./iqutsomiff.caufi  tefl.  Prxlcitimc  tmmortuo  quoquefif o 
ante  patrem/tquidem  fupcrititibus  ex  Cc  Jfbcns  adcos  quoque  eandcm  here- 
dicatem  peruenire  polle  xquum  fic,&  ex aui  iplim  voto  l.citm  auus  1 02-  De  co- 
dit.ey  demonflr.Sin  libcns  r.uihs  reiidcs.rcdeant  bona  i!la  ad  patrcm,aquoper 
fideicommiflumabfccllcrantjfic  cucnic  vc  nulfa  fiac  imuiia  pacri,null.i  volun- 
caciceitacons,ineo,quodtacicum  huiulinodi  fideicommillum  pro  hbcrism 
condicione poiitispurum  corlt'tuacur,/inullaincofir,  qu<Nd  nuIIisfiJeicom- 
miffi  verbis  mcerucnicnt:bus  inJucatur.Ctimque  conditionum  omr.ium^quc, 
in  futurum  coiilcruntur,cripIcx  natura  iir,quarundam  qua?  ad  id  tempusqao 
teltator  adhuc  viuat,aharum  qur  ad  id ,  quo  iam  lit  mortuus ,  non  ullaruni 
etiam  quc.  ad  alterucrum  pertincantjconliaccas  qu.r  fiihc  terdj  hums  gcncns, 
m  quarum  numcroha*c  vtique  elt  yfiliberot  fnfceperit ,  qnandocu;  q  Je  liiie  vr 
uoliuc  morcuo  tellarore  impleri  po(Ie,&  implccas  prodelle  /.  condtttonum.  91. 
eod.tit. Quo  camen  admilIo,illud  ','tiam cuenire nccclleeric,  vc  quamuis  hbc- 
n  illi,quibus  cacitum  hdcicomintilum  rchctum  volunt,viuopatre  dcceflennc, 
ruhjlomagis  admiccatur  cxtraneus  ,  qu>  huic  ipli  heredi ,  li  linc  hbens  deccdtf- 
rec/ueracperfidcicotiunirtum  fublticucus.  C  tmenimron  tanflmd  lofidei- 
cormtiilla  lint,{ed  ctiam  duo  grad  is  Kd  icommifll,  confequcns  ett,  vt  nullo 
cafu  vcerquc  admi ccacur,quemaJmodum  dc  dtiobus  gradibus  hercdum  lulia- 
nus  frnbic  in  l.cum $n  tefiament»  \i.de  hered.tnflit.  Et  camcn  non  eo  min  is  ve- 
rum dt  pofterioris  fideicommi/Ii  condtionem  exillcrc,  gvauaLumqujhere- 
dcmqui  liberosaliquar.do  fulceperit.iis  tandem  pr.rn»ortuis  iir.e  libcns  de- 
ccttemj.exfafh  17.$  fi efutsautem.D.ad  SC.Ttetel/.C^tcv^o  fideicomilfum 
intcradct  cuius  condiciocxtitciit  ?  An  non  prorfus  abiurdttm  clt  ,  vt  ex  fidei- 
commiifocxprelfotacitum  lnducamus  perquod  deltruatur  exprcllinijA:*  po- 
tms,ne id  cucniat,fideicommifnim  alitid ctiam  cacitum,  tcniumqu.-  mdu..c- 
mai,  quo  rogati  intciligancur  hbcri  vt  purum  illud  fideicomnrfiiim  a  pacre 
acceptum  fubitituto  rcttituanc  meum  cafum  quopatri  pixieccda''t  ?  At  qmd 
firurfum  prxir.ortuis  libens,  fublcicucusquoquecxtia:,eusprxnioriacdr?Cur 
dicamus  rogatosintelligi  libcros,vtei  fidcicommilfiun  relrcuant,q  li  poffitc\: 
iplenumquam  adinitti?A:i  ver5  probjbilius  aibicrabimur  ,  vt  bona  quv  eX 
pnoreHdcicommjlIoapatrcgrauatoad  hberos  in  cor.ditione  polictjs  pcruc-' 
ncrunt  ,poltmod  :m  aJ  patrem  ab  intettacorecurraiu ,  vt  nouo  fccundi  fiilcj- 
commifu  onere  in  fauorcm  cxcranci  fublticuti  paterprcniatui  ?lfta  vcro  om- 
omnia  quam  abfuidalint,  quis  non  vidcat?  qu  s  non  fatcatur?  Nam  fidicas 
huiufmodi  abfuidis omnibus  viam  prxciufim  iri,lt  fideicommilfum.quoJ  in- 
cerpretes taciti  lnduoint  pro  liberis  in  conditiorc  poiitis,  condituv  alenon 
purumeiTe  admittamus :  Londittoncni  vero  iltitts  hancellc,  li  filius,  aliufvc, 
quilcjuis  ille  fit,hercs  grauatus  line  libcris  decclfcnt,vt  mortis  tempus  proindc 
expcdtarj i oponeat-.rcplicabo  abfurdius  illud  forc,  ii  fidciwOmmiflum  lampcr 
fecommentJtium  pio  corditionali  habcamus,nec  tamcn  coi  diuonis  vctba 
vllaproferre  poifimus,vt  iam  probauimus  ex  7.  vxorem  ^t.  §  zlt.  de  lcgat.yL 
Tttta  S6.de  condtt.efr  demonflr. htmcpic  liconditioncm  fideic^nriffiad  mor- 
tis  tempus  referamus,dc  quo  tellator  in  hunc  cafum  nihil  dixent.  N  hii  enim 
prohibct  iiberi«»in  fideicommiifi  conditione  oolitos  cfie ,  6:  ita  tan  cn;  vt  non 
idcircb  mortis  temp^us  ihfpici  oporteat,  vt  Jn  ipcdc  l.  heredihm  77.  D.  ad SC. 
Trefatt.vbi  c\uf\  tdtator  ita fcfipiilfcct^^«tf  hbcricbarijjimt,  hficfidetcdmmiffi 
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inuicemtenenvolojonecbtnos  hberos  educauentu  tid  eil,/i btnos  lileros  n»n  cdtt- 
r4*Wi/-  reipoadecS:xuoU  Hdjicommilli  onere  libcratos  clfe  hcredcs  Mij- 
qui  bmos  lioeiosprocreaucrac,licec  fupcrii:ceseos  nbnrcliquiliec,  quiann.ii- 
ruincondiuoin  qua  poiiu  eraiitiii>en,hccojKcpcaerat, vtde  mortistcmpore 
telt  itorem  c  giullcuici  nopoUetSicCvin  fpecie  X.qutfiltnm  74.»»  prt>.ctp.eod. 
///.teitacorequ!  fiiium &  hiian;  iubebat , ad  hiiaan  lta  iocuto ,  mando  twtnon 
tcfian  donec  Itbertttbifint^  licec  Imperatori  placuenc ,  quod  nulli  prudencum 
piacere  pocuiilec/ideiccdimulfum  ex  ciuhr.odi  vcibis  n.duci ,  ac  h  rogaca  eilet 
hiiajvciipiusmoreretur  tjaain  liberos  fufcipcrec ,  h  auem  hcredem  faccret 
(quod  iplum  ad  hdeicomnuili  cauiam fulficere Ser.acus  voiuit ,  d.  l.cxfatlo.tn 
frmcipjodj filtusfAmiliM  V4f.  §.vt  tfHts  heredem     /*£««/.  i.)ncniocamcnhuc- 
idquc  peruieedijv.it,  rilixiibctos,  quos  negau  uonpotelc  m  condiqonc  po/i- 
tos cife:ad  fidcicouumifuni  a hquod  tacitum  inuicatos  v.dcr.  debcre,  iiuc  ma- 
tci  fupeiu^Xwrint^mc  pia,decdlcriiic:tameciicercuin  hcvccoque  cafu,&:  ex  quo 
nauluuC,faccreiiios  vt  exunguacur  Hdeicommilfum  fracri  aiioqum  dcbicam 
a/ororc.Quidm  vero  itacowceptorideicomnuilb,  refittuito  heredttatem  Scm- 
promofi  libircs  tiullos  fufcepcru  ,a:quc  dicen.us  rchctum  eue  fufcegtis  quajido- 
Cumque  jubeus .  uatum  hdciccunnuirum,  adeoque  purum,  ciim  nrtlla  morti* 
inenuu  fkJaJUt,,a.t!que  mducnnus  condiuonaic  m  cafum  &.  tcinputs  morus 
quoiies  hccpuccpta. dicondiuo,///vx* itbtru  deccjferu  ?  An  non  vuoque  «afu 
libetipoiiti  luntm  condiuonerAnnonvtroquc  calu>fiuueipteubuscredimus, 
pra:lau  iuntfubitituco,  tanquammagisdjlechininusdilecto?  Nam  iidicas, 
quod  icauni  occurric,hdeieoinmiih  vcrba  1  iia fuiile ,  tnando  tibi  non  tcfiart  do- 
nechbert  v.btftnt  ,'acpromde  teftatoremhoc  mib  teitandi  faculcacem  pcrmi- 
jttde  videxi  m  cafum  contranum,quo  libcn  cilenuqua?  tcliandi  facuitasexprcf 
iundata  hdeicomanil:  taciu  conie&uram  penitus  excludiu  In  promptutef- 
j>onho  eit,argurnentum  huc  a  contraiio  lenfu  mhii  aliud  concludere^uain  vt 
lupraiudicium  frairis,qucm  alioqui  forori  fubilicutum  pater  volucrat ,  poilet 
iila  ceftari :  Ac  noninprxiudicium  iiberorum,ii  qui  cilcnt  cempore  motcis & 
condici  teicameirti :  quibus  iciiicecfideicommilliun  deberetur  itatim  ex  quo 
fuicepu  cllcjit,:ioncxpcetato  tem,pore  teicamfcci  aut  mortis:  quemadtnoduin 
enim  dubicanduni  noi.  eic,quin  rjaeicammiilum,quod  ex  eiuim odi  vcrbis  in- 
du&um  impcrator voluic ,  hniacur  ftatim  atque  hliac  nau  funt  libcri ,  prcptcr 
vetbaiiia  quar  in  eamrem  funt  aperta ,  donecltbert  ttbtfint,  vt  &  in  d.M:ercdt- 
£*/,verba  illa,donecbtnos  Iweros  educauentts  >  faciunt,vt  educau  liberi  quam- 
uispcjcdcfunclicrliciant  deficereridcicomrnjjrum,ita&  diccndum  ei%rinito 
co  hdeicommiilo  ahud  incipere,ti  quod  fauore  iiberonun  induci  poiTit ,  ciim 
Paulmicribat,  placcre  imperaton  vtea  fcriptura  iic  accipiatur ,  adi  pater  6- 
Ijuiii  rogallct  vt  hercditatcm  iuarn  iciu  Lueret,nirrurum  {ilibcros  ;'u'uo>  <uici- 
peret.£rgo  llcttt  in  ipecie  d.l.yutfiltum,  ncmo  hucuiquc  dixit  Ubcros  in  condi- 
tione politos  debere  credi  vocatos:ica  ncque  vocati  videri  debent  in  ca»ipecie, 
9uamiios.uaaamus,cumquis  hereditaum  rcftjtuerc wjgatu*  cft  fub  iuc 
c^uoncjfintttirumoTHtwr.  . 
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Dc  hcrcdttate  delata  monacho poftea  mortuo  ante  adittonem:  An 
poffit  monaftcrium  eam  adtre^vt  etiam  vulgari- 
fub/ittuto  pretfcratur. 

Ractatvr  hxc  quxftio  ab  vtriufque  mns  mtcrpretibus 
E  maxima,non  tantiim  contentionc,  fed  ctiam  opinionum  dif- 
^"^onej^t  intcr  ceteros  atteftatur  Iulius  Clarus  in  §.  Teftamt- 
^Jr£*Q  ^n.ous.(iAz.  vbi  lit  pcnailof.ini  eile quxftionem  pfoptei  tanj 
W^Sbv^L  multa&tammagnaargumcntaqux  lnvtramque  afteruntur. 
Canoniltisdetendentibusheredi$atcm ,  inqua  Monaehus  fit  mfttutus ,  ip/I 
monafterio  rc&a  delatani  intclligi,vt  nullo  fa<ftoMonachi  opus  lit  ad  eam  ac 
qiiircndamtquam  opinioncm  fequitur  etiam  Couarruuias ,  ad  cap.num.  u.De 
tefiam.  Legiftis  contra  affirmantibas  fa&um  Monachi  elle  neceifarium ,  ncc 
nificoadeuJitchcreditatem,monaftcrioacquiripoft'c.Ex  qua  diifeniione  illa 

dcced 


cciamnafcitur,qu6dMonachoanteaditionem  dccedente ,  aut 
non  dubicantCanoniftx  quin  hereditas  nihilhominus  crSfrniccatur  ad  mona- 
ftniumjh  eaque  monafterium  mbftituto  prxfcratur :  indcquedrfputantan; 
monaftcrium  an  ver6  foltis  Abbas  adirepomt:Legiftx  vef6  vtroque  cafii  ex- 
cludunt  monafterium,&  confcquenter  admittunt  vulgarem  ftibibtutum.  II- 
latn  autem  quxftioncm,vtrum  monafteriu  an  Abbas  adire  poffit ,  plane  otio- 
fam&ineptam  arbitrantur.  Nequcver6facrle*  poteft  Clarus  deccrnere  vtra 
opinioprxualerc  debeat,(ed  in  id  tanxlem  incidit,vt  putet  Canoniftarum  opi- 
nionem fcquendam  elle  in  foro Ecclcfiaftico,Legiftarum  vcr6  in  foro fxcula- 
ri.Videb  tamcn  Bartolum  diftingucntcm  ad  /.  i  .num.  2$. &fcef.  D.  dc  zulg.  & 
p*/>.AnMonachusrepudiauerit,  anver6dcccflerit  ante  aditam  hereditatem. 
Monacho  ante  aditam  hercditatem  mortuo ,  negat  monaftcrium  admita, 
quia  nec  patcr  admitteretiir  ante  aditioncm  defun&o  filio  familias  extra  ca- 
CamJ./itnfanti  t^.C.deiure  deltbe.  ideft,  prxterquam  fi  filiusfamiliasmtans 
proponeretur.Monacho  yer6repudiautc,vult  admicci  monafterium,  quia,  in-. 
quk,&:  pateradmittcretur  filio  ramilias  rept:d;ante  cx/.  vlt.  §.finantem  mfe- 
cundaetrftej.C.dtbon.qudiltb.Condudit  enim  Bartolus  add.i  \.num.x\.  Moria- 
chum,  qui,qu6d  in  monaftcrij  iure  ac  poteftate  fit,filiofamiliis  aut  leruo  xqui 
-parandus  videatur,m  hoc  tamen  magis  efte  limilem  filio  quam  fcnio,  6c  Mo- 
nachalem,vtinquitipfc,  fubicdhonem  magisefle  filialcm  ,  quam  feruHemj 
Si  efletcomparandus  feruo,repudiatio  ipfius  roccret  monaftcno ,  cVprodeflet 
fubftituco.Nam  id  in  feruonolence  adire,&:  cui  vulgaris  fubfticutus  aarus  fuic 
noir5inatim,conflittitunieftvteiusrepudiatio  faciat  fubftituto  locuni  m/.j. 
C.dc htrtd.tnfht.   Nec  aliud  iuris  iri' filiofamilias olim  fuifle  crcder.diun  eft.' 
Sea  vt  hodie  aliudcflc^BartoIus  crediderit,ocpofteum  cetcri,fecit  noua  coufti-' 
turio  Iuftiruani  in  d.  I.vlt.dt  bon.^nt  Ub.  qua  indudtum  eft  ccmcra  omncm  pkt- 
nc  iuris  rationem ,  vt  filiofamilias  nolcnte  adire  eam  hereditatem  in  qua  rue- 
rat  ipfemfbtutus,  liceat  patri  adircper  fc  ,eamque  hereditatem  fibi  acqujrc- 
re,acfi  fuiflct  ipie  ab  inicio  infticutus.  Egovcronon  pofium  farismirari  cur 
patcnt  noftri  tam  diffialem  dc  penculofam  efle  hanc  quarftioncm ,  dc  qua  fi 
vcramlmifprudcnuam  confuIamus,nc  minimam  quuJeinpuli  mc  valdc  rallo, 

dubitandi 


s  „ 


D  ECAb.  XXVt  ERROR  VU  « 

dubitand!  rattonem  tnpfeKfes ■••!$.  EUoenim  quod  volnnt Canoiuita',  Mbna 
chtnn  neque  habere  vcllc,nequc  noJle./cd  cxinipcpo  iui  f  lperioiis  ic  pnrli- 
ti  penderc:C*«.»o/*  ^  can.non  dtcatis.u.j.\.fi reltgtofni.  Dcclell.tn  6.  mJIum 
rerum  dominium  eile  penes  Monachutrt  ,nuilamque  admmiftratiouciu.  §.  //- 
lHd.Pfoit.de  Afonachtt. rxon  iibi  cum  ied  monafterto  acquircre.  c.fiatutum.  \%. 
^.t.Deniquemliusmonaftcnj  contemplatione  m  dubio  rehctum  prciumi, 
qutdquidMonachorcl2nquitur:r^.r^i»///W//?i.  T)e  tefi)im  .(r.am  nec  dubitari 
poteicqum  rrjccomnia  vera  (Int )  quarnam  tamen  caufaeft,curex  eoCaron-  N 
itar  mrcrant  mo;  .aftcrio hcrcditatem  acquiri pofle nullo faclo  MonJbhi  intcr -  * 
cedcnte?Aut  cur  nor  liccat nobis de  feruo  dtcerc,  noto*fleaJr.i.>rem  ipfus 
neccirinam,  vc  hereditas,  qur  ipft  inllituco  delata  fuit  ,  domiuc  acquiratur , 
conn  a  cjuam  fcriptum  iic  in  d.  I.    C.  de  hered.  infitt.  ?    Nan i  &  fim rliter  vc- 
rum  eft  nihl  poilc  (ciuum  iibi  acquirere  aut  proprium  habcre,  ied  acqui- 
rereomfua  v.omino,etiamir  u!Co>/.  ettam.^i.  D.de  acy.  rer.  dom.  l.ferum  tc- 
tantedi.  D*d*  vcrb .  obltg.  neque  voluntatem  vllam  habcreintell/gi,n;ii  qug 
/ic  meri  ta&i ,  aitn  non  mmusneccfte  habeat  parcre  domino,  quamMo- 
nachusPrarlato ,  ltnb  multo  magis ,  quia  ctiamii  quid  improbum  prr 
le  ac  malum  ei  lmperctur  ,  parcrc  tamencogitur  :  ideoque  a  pccna  excu* 
/atur,  praterquam  iitale  racxum  iit  quod  in  Ce  habear  atrocitateftl  faa- 
noris ,  /.  u  futputeum,  w.^.ajt tgnofcttur.  d.  eptod  vt  aut  clam.  I.  ferutu.  10.  o. 
de  obltg.  tjr  rcl.  ciim  tamcn  Prrlato  mala  &  improba  iubente  non  cogatut 
Monachusobcdire.  Sjd  &  iniis  quar  mfta  funt  &  bcne  imperata,non  poteft 
regan  quin  ctiam  Moradiushanc  volutatem  reuneat  quc  eit  fa  dtij&qualem 
/eruus  quoque  habct:  (  alioqui  ncque  obedientiarvotum  vtolare ,  ncqttedam- 
nacior.cm  tcemam  demercn  Monachus  vnquam  poilct ,  ii  voluntatcm  nul- 
Jam  habcrct.    Cur  enim  damnatur  qui/quis  vnquam  ex Monachis  ni(i  quia 
vulcpeccare  ,   crtm  non  vulc  obcdtrer   Habetigitur    Monachns  &  vo- 
Juntatem,6c noluntatem  tllam  qttx  eft  mcn  fa&i   6V  qua?  tamen  vlquc  adco 
rcqumtur in  aditionc ,  ttimcciam  cnm  filnts,  mt  feruus  patri  aut  domino 
acquiric  hercdicatem ,  vt  ii  Hlius,aut  ferims  iuflu  patris  aut  domini  adeat  qui-  " 
dem  hereditacem,feci  faljens ,  ld  clt ,  non  habens  illam  adcundi  voluntatcm,  * 
qiumfingitfehabere,nihjl  agat»l.  qui  tn  altena.  6.  §.z/t.a/J.eum  ftti  metu 
vrrberum.  D.deacy.  hered.  lllud  vtiquc nonnego  MonacJtnm  heredem  infti- 
nitihnnon  poile  adire  hereditatem ,  niii  cum  autontate&  conienfu  ftipcrio- 
r;<;,!nquoomnes  conientiunt.  Sed  ncgo  idfierieo  qnod  nullamhabcat  vo- 
Juntacem,vt  male"  nonnnlli  pntant  :at  ex  eo potiits , qiuxi  cum  Monachus  ac- 
quirac  omnia monafterio ,  li  poilet  adirc  iine  autoritate  fupcrioris ,  monaitc-  > 
num  licrcojem  faccrct ,  atque  lti  ipfum  onenbus  hercditariis  inuititm  cV: 
icno4onsol->ligarcc :quodeifctiniquum,\t  deomnibus  qui  in  aJicna  pote-  ' 
tT.ire/unt,fcnptum  eftin  d.  l.tfuitnaltena.  tnprin.  Ncc  ruriiisad  rcm  iacit, 

3uc>d  quoties  \ionachusinrtituitur,noniu'ii  monaftcrij  contempJationc  in 
ubio  militutus  inrelugitur.Nam  &  ldem  in  fcruo  dici  potcfcqui  neque  vlJ  jm 
teftamend  ta<5b"onemex  perfona  ptopria  liabere  potcit ,  fed  tantinn  cxpci 
fona  lihus,  cuius  contemplatione  ipfe  hcresinfticuitur,iiucdomir;us  llleiit 
cVproprietariuSjiiiievnTfruCtarius,  Lntn  mtnw.^i.  D.dchercd.  m/lit.tuntla  l.ft 
(erui.2\.f*r /e^.D.^iy«/i&tameTinoncominusra6huTi  fcrui  in  adetuidone- 
ceflarium  eft,\t  per cum  acquiratur  herediVas  ci,  cuius  contemplationc  infti- 
tutas  fuit.ldcm  igitur  in  Monacho  dicendum  eic ,  vt  :ine  ad;tione  noupoflit 
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moiutterio  acquirere  heredicacem.Etr.i  ,equidabfuidiuscit,  quam  vt  qui 
mahena  elt  poteltate,  autfaciliore,  aut  alio  moio  heredcm  ahumfaciat, 
quam  quo  poitet  ipfe  fieri  heres,ii  ellct  (ui  niris?  Acqui  ii  etlec  fui  luris.non  he- 
rcthcrcs  i  .iiiadcundo,prjcterquamViiaus&:  necelTar.us  heres  proponcremr. 
Ergoli  vclril  usfamiuas,vel  feruus^vel  monachus  lic,heredcm  alium  facere 
non  po:erit  niil  adeundo.prauerquam  fi«gas de  hercditate, qua?  ipii  tanquam 
fuo  tk  neceifario  heredi  deferatur.Hauc  enim  cercum  eit  jpfo  urc  acqiuri , £c 
atravli  ;maditionem,vtr^rriliumpolIitinterdum  hcri  hercs  pacer,&  qui-, 
dcm  neceHarins  qui  fucrat  exheredacus,vt  in  dtfla  l.ejut  tn  altcn*.  6.  $.  tnterdu. 
D.de  acyuir.hercd ldquelicut  in  leruo  expeditum  eft,&  lincdubitatJonc,ita& 
in  monacho  ab  omnibus  admicceretur,niii  llli  qui  pro  mouaJ^ciio  rclpodent» 
perfuafum  fibi  iuberent  monachum  hhoramilias  pouiis,  quara  iciuo  xquipa- 
ra^.idum  eiie.  .  ... 

Namm  tiliofamilras  diucrfum  ius  elfc  puttnc  ,  vt  non  folum^dcuii' , 
do,  tedetiam  repudiando  poilit  lieredem  faccrc  patcem  :  imb  nonnili  rt\  , 
pudjandoicumliadeat,liv.etconfentiente,adcoqueuibcntc  patre  ,fiat  hcces  . 
ipiejiecfadatpatreuihercdcm:non  quidcmii  veiamiuns  rationcm  inipi- 
cias,lciliiu$nouumintucare,  quodinduxit  luitinianus  inl.  vltima,&-  hj  1. 
cum  oportet  6.C,debonis  qut  ltbertsj{\>\  fccitnon  (ol.un  vt  hliusianiilias  obcx- . 
crancohercsinititucus,dummodbnon  conicmplatione  p.  tris  pplHc  adeuu- 
do  libi  heremtatem  acquircrc,qua|itum  ad  proprictatcm/aluo  patn  lolo  yiu- 
fructu:fcd  eciam  vt  filioramihas  ilolcncc  aduc  juilii  parris,hccat  iplipatri  pcr- 
indc  adircfuonomineikcommodo,  nec  tantum  vfunifrudum ,  verum  er 
tiam  proprietatem  iibi  acquirerc  ac  li  folusipie  ab  initio  fuiilct  inltitutus.  Vi- 
deamu$t.uncnnch*cratiocuutaodupiia  errorc  labefattetur.  Vnusilleelt,, 
qubd  tfti  Bartolum  !ocuti,putant  vfquc  ad»o  produccndam  &.  extendeiJaaai 
e.'fc  luftiniam  corilticucionem ,  vc  paicr  pr.cferri  debeaf  vulgaiifubitituto, 
cum  hoc  folo  colorc  aut  excmplo  moueantur,vt  pro  monaitcno  itidem  cou-, 
itra  fubititutum  rcfpondeart:quod  ipfum  tamen  quam  faliuni  lit,docebinius 
in  errorcm  lepcimum  Decadis  crigciima?  tertix.  Alter  in  eo  cft ,  quod  \ olunt 
Monachum  hliofamihas  comparandum  clle  poti us,quam  feruo ,  quod  a-quc . 
-falfum  clt.  - 

Ec/i  enim  fateor  non  illibcnccr  ,  quod  vult  J?artolus  ,  fubiec^tioncm, 
Monachalcm  etle  filialem  potiusquam  kruilem  ,  cum  fit  fubieCtio  ln  Domi- 
no,qiupro  diuina  fua  bonitate  nos  omncs  pro  filus  habct , non  pro  lertits: 
quantum  tamen  ad  cauf  m  acquirendipert;uct,rion  potcit  dubitan  qum 
Moiiachus  feruorcctuis  quam  filiofamilias  comparetur,  cum  iit  ille  omnino 
incapax  acquiiitionis.quomodo  &:  icruus,cdjo  vtr.ec  monaftcrio ,  vel  Abba- 
teconienticntepolTitproprium  quidquam  habcre,iionmagis  quam  feruus, 
nilieoprorfusinodo,quoctiam  feruus.diatur  lmpropric  haberc , lurrururn 
conniuenqbusdomim ocuhs conniueiuis,  quqd  nec  ]acerc3ncc  pccmitterc 
poceft.  ,  v  .,  ;  }; 

Ac  fihusfamihas  femper  fuic  capax.  acqmfitionis  ,  in(pec?to  ctiam  iure 
vcterccofcilicetdemum  cafu,quopater  iibi  pcr  filiumacquiri  nollct.  Houjc 
vet6  hoc  amphus  capax  cit  acquircndi  iibi|CCiam  inuico  p^tre ,  mfi  cum  hercs 
inftitutus  fuit.aut  aliquid  ei  relictum  ipiius  patris  contcirtplauone.Ha'C  enim 
di^c^iononminushc4ienccciIatuelt,quam  usonuubus  qu« 
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filiofVniliasrclmquuntor^An  natns,  anfihj  contempiauoi;e  relida  ilnt,  /.^ 
Uojanuhas  A.\.D.de  cond.Gr  dct*o*Jh.  qua?  diflinCho  in  iernum  iceo  cadetc 
nor  pocell;qiua€it ommno  incat  ax  acquihcionis.  An  vetb  m  Moi  achutn  ca 
dcre  magis  pocericquam  m  ieruumrNuilomodo  :qiiiaecii  vcilcc  quis  mcgtl*- 
chum  uiitacucre,ipiRis,n6monaUwi^concentempiatio!)c,nihii  tainen  ageret, 
qua  .doiuhilomagisMonachum  acquuitionis  capaccm  racerepoilcc,  nccii 
monaiteriutn,vt  dm,confentiret:Cui  cot.iequens  cit,vcqucmadnodum  inth-- 
cucofcruo,  Uidiiun&e^cruin  eitfiuileiilutn  n  fticutum  contemplatione  do- 
mnn,nec  cancum  in  dubio,  icd  cuam  precisc  &  abfoiute ,  nui  eum  vcl  piurcs 
func  domitii ,  vci  vnus  ^opnetarius  ,ek  -aker  rructuaiius : vt  in  dttial. (tfernt. 
itaec  mibcuta  Monacbo>qui  ncc  pliitnim  mdnafterion  in  Monachus ,  r.ec  in 
cuiuiquam  vfiifruccuellepotelt ,  ai  !  i/iutc  &  receilanb  diccndumht,  fuif- 
(c   Mbnachum  monaitenj  concemplaoone  miututum  ,    cum  prorfus 
neeeue  fic  vel  monaiterio  acquiri  quod   Monaciio  reliduni  ciu ,  vel 
nuih.  Ex  quo  fliud  euam  fequitur  ,   vt  etiamh  quts  adr.ucteret  ,  quod 
nunquam^adinictam   ,   fihofamihas  magis  ,  quam  ieruo  xquip.aaii 
Monachum  debcre  ,    non  ahj  tamen  faboramjkas  '  ciicc  cotnpaian- 
dus ,  quim-ei  qui  pacris  contemplauone  fuiflec  uiftitutus.  Atquifatcntui 
omiiesincerpret.es,  6c  vert* ,  in  eo  hhofamiiias  qui  patns  fui  CQlitempiauone 
ruit  mftitutus ,  nihtl  a  lultuuano inr.ouatum  eiie,  vc  nec  m  cetcns  qucad 
profe&itij   pecuiij    caium  pcrtineftt :  (quippe  quc.  r.on  minus  nodie 
patn  pcr    nkum  plcno   lure  acquiraiuur  ,  atciue  oiim  acqiurcbantur.) 
enim  pto  pccuiio  proieccitio  non  tantum  id  omr.c  quod  pro 
rtc  a  pacre  m  fihum  ,   fed  e«am  ii  quid  ab  exirareo  rclictum 
cofitemplatior.c   aut  occafioncpatns,cx     fed  ftplh res  ic..$.  w 
MdtcgAto.'  D.  de    vu/jrari  -  &  pMptlJart  fuhftttKttone.  Ergo  ctiam  retenca 
mafa  liia  comparatione  &c  Mor.athi  &  fili)  familias,  qua   Qa  Bartolus 
niQuetur  ,  adhuc  ve:um  eil  hereditatem  Monacho  delatam  non  polle  ac~ 
qtiiri  monafteno ,  niii  racto  &  aditioi  c  Monachi mtetcedente.   Nequc  vcro 
Kabent qti .  d  ad  hck  refpo;  deant  quihodic  Barcoium  i^qinintur ,  niii  q  iod 
coguntui  aTbUirdiusdrcert  Monachum  non  r^ci^ hi.oram)lia.s  auticiuo  com 
juianeque  libcttatcm  aniittat,nec]uepatiem,r.ancifcawjr ,  fedprarla 
ftpenoi cm.  Qua?,  tamen  rauo  nitii  ahiid  condudit ,  cpam  quod  ad 
mitcam  hbenuiTime  ,  Mor.avjium  reue:a  nequc  filuunfartnliiselle ,.  nequc 
feniuni,  fed  non  facit  ca  res^  quommus  bene  comparetur  (eruoquai  tnm 
ad  cauiaaiacquintionis ,  cultt  cqtera  §mnia  nvter  eos  iuif,  iimilia ,  nifi  qucd 
nequeienrasJVioi  aciius  ett ,  neque  Monachus  fccuus.   Sunc  autom  ifti  mc 
hercule  /uaues  i  ciim  mterrogati ,  qua  ergoiatione veiu^t  nior.r.ilcrio  acqui 
uheredicatiem  Monacho  delatam  iineivlk.  adieione  ,ij;  fih)(amiiias.  .cv 
Morntchi •  comparationem  rehciant.  Retpoixient,non  ea  fe  njti  compa 
ratione^ifequerurfui»  luftmianiconiututKttie  in  l  vhm*,  C.  ^ho*^  ^hx 
Itlreris  ,  qtuc  non  de-Monacho,  fcd  de  fiho^umlias  iocjtutur  ,  verum  ea 
iuris  rauone ,   qud  niucur  cpnititucio  de  fihofamilias  hereditatem  a  Ji- 
fexccufante'  ,  >  n jnurum  qu6d  ^iadiun  fihj ,  qd  patri  fub)ev>us  cij>  w  rxou 
dcbcai  juv  ibi*s  pAtci^'eauUicarc,nec CJnohirnci  titicutiiiitioncm ei  1^1  •  pcdii <j, 
cum  tamen  ea  ratio  niti  poilit,  vt  patreadomte,  1  udum  ipfc  hhgs  pvjriudi- 
,  Cium  auc  damnum  jlentiati^uaii  verb  quod  a  Iului\tano  conilicutuin  cft  ii; 
dJ.v/n  fitcxahqua.iuns  rauonc,acnon  pouus  ab  omni  ca  iurifpruderua 
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qur  prudcntum  veterum  hut,omruno  alienum.    Ctim  cr£o  ncque  iuris 
rauo  vlla   raciat  pro  Monaftcno,  prjcierum  contra  vulgarem  fubftitu 
tum  |  ncque  vila  lcx  aut  conftituuo  iiue  luitmiani,  liue  altcrius  lmpera- 
toris  qui  autoruatem    habucnt  i.oui  iuris  conltituendi  ,   quid  ai  ud 
fupereit  quod  dicanc  ift.  qui  pro  monallerio  conua  fubititutum  teipon- 
dent,nniquodagwitUnperatorcm,imo  pltisquam  Impeiatorcm  ,  qui  lir.e 
ratione,unelcge&  une  exemploid  nouiiurisinducuut  in  Mona*.ho  &  mo- 
naiterio,cui  luri  iirmlc  nihil  vipiam  inueniatur?   Nam  nec arquitas  liJa quam 
ifti  proiuris  ratione  adierunt ,  racerc  poilet  vt  hereditatem  rujufanulias pauis 
contcmplationc  ucla  am  pollet  pater  iibi  acquirere,nlio  ipfo  recuiante  adire. 
qu:a,vtcbctum  dKeahaeditashiiorelidlaconteniplauonc  pams  eilct  pecu- 
hjproiectouj,inquonihil  innouatum-voluit  luianianus,  cimquoius  vctu^ 
talefuiifeconltatjVtnonmagispater  lineriiio  acquireie  iibi  poliet  heredita- 
teni  tiliodelataui,quam  dommus  iine  lcruodelatam  ieruo.  /.  15.  ejui  keres.  13. 
§.v/ttmo./.fiauu  mtbt  bona  3*.  $.  iujjum.  I.  pLacet.  79.  d.  de  acejutreuda  heredt- 
tate.   Tamcdi  nemo  dixerit  minorem  eilc  a\]U!ta.cm  fuccurrcndj  patri,  cu- 
ius  hiitis  contemplatione  patris  iniututu!»  cft,quam  ii  non  contcmplationc 
patrismftitutuscilet.  Muiusnamque  iniuriofum  paui  rbrct,quod  ci  nocc- 
rct  rcpudiatio  lilij  qui  propter  feipfum  ruilll-t  iuftuutus,  quara  illiusqui 
propterpatrcm.   Cur  ergo  non  permittnnus  patri,Vt  hlio  tccuiar.tc  adeat 
hereditatem  qucipii  rilio  ruerat  delaca  patns  ooptcmplatione  ?  Nimirum 
quia  nuJ!a  d«  eolexlata  eftquae  iuris  rationem  abrogct,  luris  autcm  ratio 
repugnat.    Nec  forbcit  vt  ncfcio  qiuscommenutiuscolora:quitatis  ractac 
pro  paue  ad  induccnda  ca  pcr  qux  iunfprudemia  tota  peruertatur,nedum 
violetur,  aut  vt  cuilibet  Jiceat  m.quacunquc  qiKeitione  abuu  ea  fentenua 
qua  vfus  eft  coramodauiTimc  luicconiultus,  inlfetunda.ucm  F arut.  D.de 
acpta pluma arccncU. H dc equttM fuggtru jamctftture defictamur.  Aiioqnin ob- 
(ecroyquici  erit  certi  &explorau  in  toto  1  urc  i?oftro,aut  quod  ab  iftjufmodi  cquu 
tatis  cerebunac  audacia  poflitvci  Papjnmr.us  ipie  rcdiujuus  vindjcare  ?  Ni- 
h-I  prorfjs.    Non  Jginir  audicndi  funt  jili  qui  contra  iuus  raiioncm  ma- 
nifeitam,cVfineautontaLevlia,iiue  PontificJffjiuc  ciuilis  coriiitutioi  ispro 
mona(terio,reipondcnt,vt  hcrcditatem,  in  qua  non  monafterium ,  fcd  Mo 
rachus  fcriptus  fuit ,  poilit  monafterium  pcr  /e  ,    &  itne  Monadio  adire , 
adeb  vc  vulgari  fublututo  iit  pracrercndum ,  iiue  Monachus  viuat,  nccdum 
repudiauent  ,  fiue  lam  rcpudiauerit  ,   fme  dcnique  detunclus  iit.  Qui 
tres  tantuin  cafus  /unt  in  qubus^poieft  euc  locus  quarftioni  :  Illa,ver6 
rauo  in  qua  iibi  placcnfC,nonnuIli  poft  Rjpam  ad  legtm  prtmam  ,  »»- 
mero.  ijo.  &  fcouer.ttbm  ,  de  vulgart  &  puftUartfui?fiituto  ,    quod  Mo- 
nachus  fit  pars  monaftetij,  fuamquc  voluntatem  m  monaiicnum  uacftu- 
lerit,vtproind^tumquoo^.",cujnrccuiaiHe  Monacho  rroi:ailcrium  sdit,v:- 
dcatur  mhilominus  ipfc  Monachus  adirc  rationc  maions  partiihabita,  & 
communis  confilij  ac  voluntaus  Monachorum  :  Neicio  an  eam  rimis 
fubulem,an  nimis  ir.cptam  debeam  djcere.  Quid  cnim  itultius  quam  ficbom 
tribuere,vt*  pro  adcunte  habeatur  illc  qu«n  ponimus  cxpreilim  rcpudiare? 
Quid  hoc  aliud  ell .quam  facere  vt  imagme  vcntas  ipfarei  &  nacura  a J umbre 
tur?Quod  tamen  ficricieberencgat  Papmianus  in  l.filto.  l^.D.deitk.  &poflb. 
At  ncque  vcrumclt  Monachum  transf crrc  m monaftcxiu  iua  liiam  voluntat6, 
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quam  nos  fiipra  diximus  efle  faclri,  fic  necefiano  requin  ad  adcundnm.  Quan  - 
quamncc  hoc  fufficeret  niliprobareturetiam  tranffuhfle  ptopriam  inftTtu- 
uonem.  Eius  cnim  eft  adireteftamentariam  hereditatem  cm  ex  teftamento 
delata  fuit  hcreditas  per  le&mJMata  x^.Deverhr.  figmf  Non  alij  autem 
a  iege  defertiucxtcitamentoquamei  qui  fuit  inftitutus,ciim  fa&o  tcitamen- 
to  exifbmet  ad  iuum  oficium  pertinerevtteftatons  voiuntatem  iubfeoua- 
tur.Porro  verum  eft  m  ca  Ipecie  quam  trsa-amus  non  monaftenum  ,  fed  Mo- 
nachum  inftitutum  ruille^nec  ficri  vllomodopoteft  vt  hoc  lyfo  monaftenum 
militutum  videatur,quoniam,cflcquidem  hcrcde,iuriscft:  ideoquc  faecrepo 
tcft  iu5  vt  ocr  alium  quis heres  fiat,quemadmodum  cucnit  in  filio  familias & 
inferuo :  At  elle  inftitutum  fafti,elt  non  iuris.  Qux  autem  iiint  r'utn}r.cc  fo 
lent,ncc  polluntinalium  tranfue,  fmedominus  iWo  fiYfiuc  pater  /.  Mtutus. 
A+.De cond.& demonftr.    Neque igitur  in  monaftcrium  tranlirc poteft :  6V  ob 
id  nrmirumdicitur  hercdicas  defcrri  Monacho,non  monafteno,  in  /.  Dcc  r.o. 
t>t*.§.\.C.deepifc.&elenc.  Indeque  etiam  illudeft  quod  fcribit  luiecorfultus 
in l.prttiarerum^.D.ad leg  falcid.  eum  qui  hcrcs inftitucus dt ,  non  ldcm \, 
factum  efie  locuplctiorcm  priufqunm  hcrcduatefn  adierit.  Non  enim  Yacio 
nem  iJiam  hoc  habet,quod  liis  adeundi  non  fic  m  bonis  inftituti,  vt  vulgo  ci  c 
dirurfquomodocnim  poflet  adeundo  fibi  hereditatcm  acquircrc  is  qui lus  ip- 
fum  adeundi  m  bonis  t unquam  habtiiiTct ,  aut  quomodo  fieri  potcft  vt  q  i, , 
habeat  ius  adeundi,nec  habeat  in  bonis  fuis?)  fed  quia  ius  adcundi  nuUius  v«- 
htaciseft,nilifccutadcmiimadiuonc  per  eum  ipium  qui  mshabet  adeurdi, 
ctim  m  alium  transfcrri  nullo  cafu  nulloqucmodopoffit.SecutavenN  aditioiie] 
iioniamdcmreadaii:ditraclandumeft,fcd  de  hereditatc  ipfa  adita^cuius' 
aditioiemper  acquifitiocft.  Non  igitur  locupletiorfactus  vidcri  potelt  is  qui 
adeundi  iushabet,fcd  is  demum  qui  adiit.Qurd  ciim  itafit,multoabfurdius 
eftdicere  loaipletius  faAum  cfle  monafterium,ob  id  folum  quod  Monachus 
fuentinftitutus,quamdiu  aditio  non  eftfubfccuta,  vt ratiocinatur  Paulus 
circaperfonas  ferui  heredis  inftituti,dominique  ipfius  in  d.lpretta.  Fx  coque 
fumi  ctiam  potcft  refponfioad  arquicatcm  illam  comn-enntiam, qua diximus 
mouerihodieillosquiexreccntionbusBartoli  fentcntiam  dctendunt.  Eflct 
enim  miquiim  Lrdi  ius  patns  per  fihiun  ,  ius  domini  pcr  feruum  ,  ius  mona- 
ItctiiperAlonachiuii  hercdeminfticutum^rccufantcm  adnc  ,  iiex  co  mro 
adeundi,quod  habct  tilius,vel  feruus,vcl  Monachus,  nateripfe,  aut  dominus, 
autrnonaltenum  iam  aliquid  acquifitum  habcre  intelligerecur.  Sed  crtm  non 
iolumpatcripfer.onintelligacurfadtus  locupletior  anccquam  filius  adient, 
nec  dominus  antcquam  fcruus  ,'ncc  fimiliter  monaftenum  antequam  Mona- 
chusMt  neque  hlius  ipfe,vcJfcruus,velMonachus  hcres  hiftitutus,&  cui  lex  tri- 
ouit  ius  adeundi ,  nihil  cert£  caulfa?  eft  cur  conqucratur  pater  libi  aliquam  in- 
niriam  ficri  pcrfiIium,autdomimisperferuum  ,  autmonafterium  per  Mona- 
chum  adiie  recufantcm  ,  quianon  ladit  alium  isqui  acqmrcndi  occafioncm 
ami'ttit,niiipcrconfequcncias  quar  hac  in  reattendi  non  dcbcnttlta  vtnec 
creditoresipli,quifauorabiliorcs  efle  folent,proptcrcaqu6d  ccrtant  dcdam- 
no  vitando,vllam  tamen  mftam  caufam  conquerendi  habeant  aduerfus  dcbi- 
forem  cjui  dclatam  iibi  hereditatcm  adirc  noluit,liceteo  animo vt  creditores 
fuosdaninoadficerct,quialiocjuiexeiiumodi  hcrediutis  aditionc  fuum  c6- 
fcqui  potuillenc  l.yuod  aurew.d.§.uD.ffu  infraud.cred.  Sc  tamcn  ncmo  nefcit 
ctjj^cum  illudprjetoris,  Dereuocaniis  us  <jut  "tnfraudtm  crtdttorum geflafunt, 
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uiti  poulliiiiara  xquiute,vt &  cqtcras  omnes  edicti  partes.  I  ruiha  j^itui  fa- 
au  it,qui  nugatonaiaa utaai  attjuiratem itBglqout coiyta  tauonem  iuris,vt 
faucantmor.aiccrio aduerfus  fubiticutum.  Nam  qiicmadmixlum  heredis  in- 
itt.uuoeu  fadi,vt  dixiums:  itafacfcoopusixcclfaribcil-d  acquuendam  he- 
reditatem.Et,vt  aitluhanus  m  \.ct  tfut.x^.D.de  condtc.tnjht. non  poieit  acquui 
hereditas.niji  id  egent  fcriptus  hercs,pcr  quod  acquii>hercdius  iblcc ,  W.  tu, 
nilt  heieditatem  a.iictit,vej  fe  gcllent  pro hercdc , quirus  duobus  mocbs  Jc- 
claratur  aninius  acquircnda:  hercd'tatis.At/niquiunt,ea  poLius  fequenda  lc..- 
te.iciaelt,quar  rchgioui  tauct,cum  lpiiquoquc  Ethnia  laipicunt  fuinmam 
e;ie  ratiouc  m  qtue  relieioni  fauet.  /.  funt  pcrfonx  4$.  D.  dc  re/tg.  cj  fnmpt.  fun, 
Ego veto,lidubiareseuet,aut  iirehgioimfauoraliquis,  aut  pcriculum  jj^co 
verf  uetiu,libciuiiiatne,vt  dccecet,  pro  rcbgione  relpo; idereni.SeJ  non  \  ideo, 
quJS ln eoiit  &UOC  rehgionis,vt  hcreditas mo;  acho  dclat..  acquiracur  mona- 
iteiiocicramonachi  ad:cioncm,an  veibfaJtoahquomonachi  opus  lii  cx  adi- 
tio.ic.Vuctur  autem  nuhi,  Jemperque  v.  ia  elheligiol.i  tcs,iuuiprudcntu, 
quam'dcoa.uilisquirciigioni,vtpai  clt,fuicui,nou  lam  irrcl;gio.sc  uaciari 
co  iMcnit,vtunjx*nujcujqu>chbcrutnJiLcain  violare.  Samego  ccrtc  tcligio- 
iior,qtuni  vt  ld  faplc  rcrrc  poflun/t  modbisei!cm,cui  liceret  lunlpi  iidcntie 
djgnuatcm  autiU.viam  tucn  *autjarfam  vindKarc.  luiispotib  rauonctuin 
propoiitaipccie  faccrc,vtiiib(litutusvulgarisinc)iiafteiio  piafcundus  ifto- 
mm  cafu,c]uo  tnonachus  h-.Tcs  infl  itutu  > Jciieiit  vclle,  aut  poflc*  adirc ,  puto 
ex  usfatis  couitavqua,'  hoc  capuc  (cripfimus,  fi  ea  ptaicrtim  luugasqua*  pio 
fubltituto v.ilgan,  nonmin  is  coutra  Ruitolum , qua/n  coi.ua patrcm di/pu- 
tabimusi  lEtrorem  fcpumum  Dcta  iis J2- Quorum omnium  fuuima  dlaeit, 
qubd  co:  diuoilla  vulgaiisfuluututio:i;s3/;//;y//;'#//i//jrro»o;/  crit,  proculdu- 
hioextibtmonu-horepudia  tcviuta.  te  auitam  herediutcm  dcc-cdcnte,quJa 
fwinpc:  vcryJU  eft ,  cxtr.v.cu  mibtutum  (de  hoc  cnim  agimus,qui  ron  adicut, 
nec  a.ine  ampbVt£poffic)nC4Ue  hcrc  etn  cllc.neque  aJue  ainphus  polle.  Aun- 
achneca  Itfcamphus  /*>i7/v//Vquiaquaiidiuineo  clt  militutus,  vt  adiicpolilt; 
non  hc  lo.u>  fubftituLo.  Pourt  autcm  adirc  morachus,  non  iolurn  quandiu 
nonrcpud'.»uic,fedctiam  po:i  t\pudiationcm,ficor.tra  vcl  ciua  motialtenf, 
hoc  citjfupctiousiui  volui  cacem  tepu.iiaucric,qu]arepudjacionc*m  lUam  mo- 
naitcTio nocerc  .rquum  non ellet,quon,odo nec rihiianuJias ,  1  ec  icrut  repu- 
d  acio  ^occtp.urija.itUt  ininojquominuspoii.t  fihusaui  ictuus,cjui  Jolusic- 
puaiatUL,a  hacad.icmbcntcqua  .dovun.]uc  patrc  vcl  domino,li  moub  vcht 
adirc.Sictum  pctleucrcc  nolJe,biCcrirn  evdudccuipacer^cxcludccur  domiiius, 
cxdudctiu  mona  tci  ium,neque  tamcn  fubibtutus  admittctur,quandiujtH>te- 
tac  ad  iuc  adiri  hereditas  cx  inititutione.H*cc  quanquam  fufhcerc  potcrant^t 
tota  lrarc  quacibo  iatis  diligcnter  tractata  v.dcretur,cogortamcnaddercmi 
ramvidcn  miJUjp.unincyaeprobabjlcm  illortun  opiiuoncm , qui  111  hac  ip/a 
qucllio  ic  dc  roouacKoante  aditam  hercd  tatem  defuncto,  diibnguunt,  An 
monachus  ignorauerit  ddacam  hbi  fuillc  hcTcditacem,an  vcib  fciucuc :  vt,  G 
ignoratutaiinil  moiMiterio  ro.cat,qubd  yjuente  moiiachoadna  non  fucrit, 
lcdad  monaitciJumpci  tiiicatjnontatiquaintrajiihuila,  verum  tai'quain  ci 
acquiiita  ipfb  m  .<:  aJio  adhuc  viucnte.  Sivcrbfciuit,&:anteadjuoncmiii- 
tra  annum  dccclIlrit,tnor.aftcrioaunaic  tcmpus  concedatur :  poit  anr.um  vc- 
rbjdlodcfuudo^moiiailcruiiiicx^luJatur^.v/.f////;  Miti^uiortbm.  19.  C.deturc 
^/f/j^.u.luoipii  auxilio  in  intcgruni  icftitutiorusiiiLra  quacirieriniuJn,  ex  ctp.u 
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derefiit.in  integ.tuntl.cap.\.eod  rtt.tnCQuqvo  enim,crm  Monachusignorauit 
dclacam  hbi  fuifle  hcreditaccm,cnr  co  magis  viden  Jcbeat  heiedicas  monalle- 
rio  acqu'iita,quam  ii  Monachus  iciuiilcc?  An  rorte  iaciims  eil  111  extra:  eo  he- 
redc.vtignorars  fiat  heres,aliumve  raciac  heredem  quatn  iciens  ?  At  ii  c  con- 
trano  Monachi  iieccfladacii  aditio ,  vt  piobauimus.quanco  maris  iiecefI7iria 
cncjplius  fu£c  ia,itnequonec  adirovUaeilepoteitrRuifuscitm  udeifi  .1  unr, 
Omnia  lura  Monachi  acquir;  monalteno,&:  coniequenter  eti.im  heicditatem 
Monadio  dciatam-,qucrx>abiiSA]ucnam  ifU  coniccutio  <k?Ar.  tortc  licredjt.i1» 
qu^Monachodelata  iol,nn,necdumacquilitaruic ,  poceft  computan  inru- 
mcro  liue  bonoru,iuic  iur  um  quc^  Monachus  in  monaitenu  t:  anlmlcrjt ,  rei:- 
g;onem  profitendoiAut  cjuxram  ratio cft,vt  hercditas  moracho dclaca,  prti» 
aut  facihus  acquiratur  monailcrio  per  monachmn;  quam  ipli  monacho  ac- 
quiri  potuiiletli  fui  luris  ruiiIet?Acqui  no  ob  id  iolum,qu6d  Monacho  delata 
ruiftetjeam  iibi  Monachusacquimuilcc^nili  lccutademum  aditioncErgonc- 
que  monalterio  per  monachum  acquiiita  dici  pocelc  ob  id  cantiim  qu<  .d  fue- 
nc delaca.  Prarterca quo  i  addunc dc  lurc  deliberandi  ex  d.l.  cum ar.ttcfntonbu r, 
quid  obfecro  commune  habet  cum  verbis  aut  fenfu  illius  conltitutioiuvr 
Siquidem  idagit  coniticutio,  vt  ius  dehberandi  cjuod  detun&o  coinpeuir. 
tranimiCtacurintTaannum  ad  eos  duntaxat  qui  linthcredes  cranfmiccenftis.ln 
quogenere  monafteriumefIe,necquifqitam  adhucdixic,nccifti  lpfi  audent 
arfirmare.  Poftrcmoquodadduntetiam  poftannum  derunCto  monacho  fal- 
uuui  cile  monafteno  incra  quainennium  reftitutionis  auxiliunv.piai  e  non  vi- 
deo  qua  ratione  vcrum  eile  poflit.  Kam  eciarhii  monaftcrium  heiedis  mre  cc 
Ceri  poilcc  !  non  al:a  camcn  reftitutioei  competeret ,  quam  qua:  defuncroco- 
petJilet.Nc  plus  UHis  tribuamus  herediiquam  dctunCto.  /.  Pannoniw.SG.D.  de 
itc^hered.l.i.C.dereftu.mtUt.  AtquinuUa  rcftjcuuo  pocuit  competcre  mo- 
nacho  quamdiu  vixic,  quia  iiberum  habtuc  achre  quandocunqiie^monaitcni 
prxlato  mbente:  crgo  nec  poft  iplius  mortem  relli  tuuo  vlla  moni- 
lterio  compecere  poccnc  Neque  vero  ad  hunc  caium  po- 
tcft  vllo  mcdo  accommodari  quod  icnptum  eft  in  d. 
i.Pannomus  dr  in  l.cum  qutdam.^o.tn pr.cod. 
ttt.  Tk.de  aaj.  hered.  vt  conftabicex 
iis,li  legencur,  qux  /cnpiunus 
14.  conied.cap.i. 
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ERROR  JfllL 

De  impertfis  in  tlenam  remfA£lisyfiue  a  bona  fidei  pofi ffore , 

fiue  k  prddcne.  * 

Ractata  iamfufcanobishecquxitioin  Co*:cauris  Jed 
non piget  hic  retractare,quia  tanto dignior  eit qua?  ntCniba- 
dem  hanc  iereratur,quanto  periculoiiorcs  funt  euores ,  qiu  ln 
roro,quamqui  mfchohs  mualelcunt,pr.tferc.m  quum  mcer- 
precum  auchoncate  adiuuantur.  Ait  Ca<us  m  i.  adeo  7.  $.  ex 
diuerfo.D.de  ac<f.rer.dotn.6c  poiteumlultinia'  us  inf.  ex  di- 
uerfo.lnftu.de  rer.  diutfSi  in  tuo  folo ex mea  matena  adiricauenm ,  non  can- 
tiim  etfe  te  dominum a%iihcij  couus,led  eLiam  dominum  matcne.  mcar;qiup 
pcquamvltrbvideor.dieratfehocipio.quoj  fciens  adihcauun  tuo  foio,cx 
conicquencer,nonmod6  quandiuxdihciumconltacvmdcaciomaten^mjru 
non  compcuc3fedncclia*mfieJum  diruacur:quoniam  macenaqu  .  llmcl  mea 
voluncacedciiiceile  mea,!unquam  potcit  m  dominium  meum  reuerti,  nifi  a- 
hquo  cx  his  modis,quibus  dommia  aue  gencium,  auc  ciuih  aiCjuiruniur.  lta  j- 
mcurilet,vtdirutoa*diricio,  quodego  exmea  maceria  m  tuo  loloxdjficaue- 
ram,macernr  vindicauo,quqmihi  competerenon  poteit,  tibi  competerc  dc- 
beattanquam  dommo.Quod  ii  ardmcium  conitctn  .ulto  mmor  dubicauo  cft, 
quin  ubi  competat  vmdicauo a*dificJj,cum  iis  domn  us  foli:  fcd  camcn  placct 
dandamnuhiexcepuonemdoli,firicvindicts,vcneque  oniras  preuum  ma- 
cena*,neque  mercedes  rabrorum,&:  cxtera  impcndia  que.  in  idificium  fcci. 
Sed  hoc  ita,ii  fuerim  bonae  fidci  poilellorud  eft,li  non  tancutp  cmerim  bon  a  fi- 
deareamtuam,autalitercamacqiuhucrim,ctimputarem  cam  elle  vendito- 
ris  merauc  donatorisutd  euam  iieadem  bonafide  durante  adincauerim.  Ni- 
hil  enim  relert an  fcu.rim  alicnam  tempore acquiliuonis  aut  tempore a*di- 
ficationis.  Nam  ii  aiterucro  tempore  iciucnm  alicnam  ,non  potlum  obii- 
cere  cxceptionem  doli , eum iim  ego lple in  dolomedum  in  culpa ,  qui  temc- 
rc  xdificauerim  in  eo  folo  quod  fdcbam  alienum  elle,d.  £.ex  dtuerfo.  &  l.  lu- 
Itanus.p.D.deret  vtnd.xbi  Vlpianusex luhauo fcribit ,  fi  m  alicna  area  adifi- 
cauerim,cu:usquidcmborix<wdemptx»  riaij  vertim  eo  temporc  ardificaui, 
quo  iarnicjebam  alienammihdmihi  debete  prodcile  exceptioncm ,  /cihcet 
doli  mali,quamuis  iim  follicitusdedamno  vitando,  &  id  femper  agat  legisla- 
tor  quantum  poceli,ne  quis  in  damno  moretur .  Ratio  eft,quoniam  no  debui^ 
mquitjiam  certus  alienani  eile  aream  in  ea  a*dificium  ponere.  Sed  hoc  mihi 
concc  ^endumeftcvt  fmc  difpendio  tuo  tollam  adificium  quodpolui,  id  eft,vt 
non  fiat deterior  conditio  arear,quam  eflct,fi  non  ardificatum  ftuifet.  In  quo 
nonhabetdifficultatem,qucd  uicimus  dandam  bonar  fidei  pofleflbri  cxcc- 
puonem  doli  mali  contra  cJominum  vin  'icantcm  ardificmm,ron  oblatis  fum- 
ptibus,li  habeatillevndefumptusredderepoflic.  mducte  cft  enim  exccptio 
dohadhocne  cui  dolus  fuus  per  occaiioncm  iuris  c^uilis  prolit  contra  natu- 
ralem  afquicatcm  /j$  1. de  dol.mal  &  met.excapt.  Inpropofito  autcmid  eui- 
dent^contirgeret,lidominorem  fuain  vindicare  nullis  obJatis  fumptjbus 
permitteretur.  Captarctenimdolo  malooccaiionem  iuris  ciuihs,  allegans 
riir^fickmcederefolo»&vindicacionemfuperficieici  competere,cui  com- 
DeutvmdicauofolijVtcoi^cquereturlucrum  exdamnopoflellbrjs^quod  vtiq; 
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abhorrecnarurah  arcuuute.  lj>ahoc»*tur*.H.De cond.mdeb.l.mrenatHrtr cb 

poileiloiccua.n  a,.te  hum  co.Kttaum ,  co.npenfLci  4t  cum  fumpu  W 
i.ecretentioco.npctaa.  ihcu,  mii  eor  m  fum^u», 
rr^duuin  perceptoruu  qua:  uutc.^vtPapm.fcnb^iW.A^Ts  A  1 
^Wquamuu  huccas  percepu  iboiU^eS^ 
Umnou  vemantnwuia^auonen^eaiU!  tamim  qui  polt  htem  cotttiaum 
percepututKtar.quamamalihcleipotleilbrep-ccptM  uu  qu,  !! 
cuntcuhtan,  peicepu  Cmt/mtextanWvtauo  loJo  cLcnJ 'TxlcelVm  [? 
C  Je  rc,  vs,d.c.  Ahud  enim  eic  ,ettitui  k\  udus,aliud  compen  iari ,  nec  Cuum 

tur/c/a*» 6tde  compenjat. Omms  emm  atbo  exrg,t rauonem  ,ur,s,aut  faltem 

>  ^ompenfatm  fo£  .  acuraba-quiuce  conwS 
elL.Q^  porroiIi  prupoiuafpec,enondeeitadin,nuendam  fumptuum  ou^ 
bona nae,  poilehor  repeccre  vult,quanuutem:cum non  aha  rauo ht (p  ^c 
qnam  pcrmittcncum  e,  l,c  repecere  fumptus ,  reunendo  rem)quam  ne  C 
inoreturindamno  e.que  bona  fides  fua  noceat ,  quod accidere  non  «2k 
gtocxrruc^  mdemrutau.  Altera diftml 

^odt^ndomumsrubeacvndepomtfumpcusreitituere  bonz  fidci  pollef- 
lon,an  non.S,  liabeat,tunc  demum  obunet quod  huc  vfque d,ximus  lenelien" 

sTUmruPUOne^,m^llVm^C^,Haiim  *»  rumnabus* 
Sed  ii  non  habeat  miquum  eft  cogi  eum  ob  ,d  carere  re  fua.aut  vt  camffi 

cpacur  carere  laribus&  fepulcrisauitis,  vtloquiturCellus.m  l./W^.D.  ^ 
r«  W.jd  ert,vmueruutem  ceceromm  (uorum  bonorum.Nam  fepuicu  cOm 
iuit rchg,ob,vend, no pollunt i,ne vmueriiuce bonorum,l.^„ l6 
rrr.^hrgo  hoc  calu  hadenus  dumtaxat  mdulgebimus  polieilor,  quancum- 
msbona:  hde,,vte,  permitucur  tollereea  tancum  qu*  poflimt  toll, ,  dummo- 
du  tollendo  non  taciacoeteriorem  rlmdum  quam  h  in  eo  non  ftuuet  adific*: 
tum^./^>»^.Scd  reque  hocpium  e,  permittendum  e1t,f,  paratus  iitdom,- 
ruis  tanuur,  ei  dare^uancum  habuurus  ,L 

vendendo,vel,,^ ;  vtendo  ahqua  rationc  non  poffit  confequ,  emolmentum 
ruh  ad  centum  vfque,auamuis  impenderit  qumgenu.potenc  tamen  dommus 
obauscentum  impedire  ne  tollantur,  Sc  confcqucnter,n  fublat*  res  iliz 
nullius carinmo  vlus  rutura:  funt polleilbr,,puta,ti  tectoriu  mduxerit,&  pidu  ' 
ras  corradere  veht,  non  er,t  ei  periniccendu,quia nihil  inde  laturus  ahud  eilet 
cjuam  quod  dommo  noceret.Sed  cV  aliquando  cuenire potetl  vt  pofieiror  qua 
tumuu  bon*  fide,  non  poiTit  deducere  mipenfas  a  fe  in  ahenam rcm  ra&as  fi 

rorcetaieshnt  quxnon  poffint  toll,,nechabeatdoininusvndeeasreiutuat, 

n  acapiendum  putoquod  fcriptum  elt  in  1.  finemtm  17. i»  fm.D.  deretvmd. 

vbi  ait  l^ulus,fi  puerum  meum  cum  poffideres,  erud,uens,non  idem  eiTe  ob- 

'^rt™^^^^^^46^"  wawa-  Na^  quod 

idjhcailes,pat,  poirem  vt  coheres:  at fier,  ncqiuc  vt  a  puero  meo  quem  erudi, 
ueris.tolias  eruditionem,  fort^  f,  pictorcm  eum^aut  hbrarium  fcccns.  Ncque  • 
tamc  debeocogicarerefcruomecMiifi^ 

coniecuturus  bfJD  propter  cius  aruficium  l.firte  x%.cumife^  D.  derefvmd 
tunlU  Lftferuos  i^.vbidt  textus  elegas  D.def  igntTAt.atU.  vchtri  6.  D.  detml 
penfim  m  dot.fati.  Nequc  cnim  vlla  mihi  fit  iniuria,  ciim  res  mca  \  quam  vc- 
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nalem  habco>remaneTe  iubctur  penes  poilelforeinvt  indcmnicari  ipfws  con- 
fulatur,dummod6  confulaturetiam  mear.quod  ita  denwm  fit,  iidcducro  co 
quo  pretiotior  res  racxa,  tu  mihi  ad  rchquam  a-itimauoncm  condemneris ,  vt 
lciiptumcltin  d.l.tnfundo.  $S.  D.deret  vtnd.  a  quo  nec  ahei  um  tttquod  in  t 
icq.Vlpianusaitrcden  ptores qui  fuis  carmcncis  ardificant,  iiatim  crmenta 
iaccreeoruminquorum  ioloa:dificant,ftanm,  inquam,id  eil  fir.e  vlla  alia  dr- 
clarauonc  volunuus,quiahoc  ipfoquod  cxfuamateria  in  alieno  ioloxdifi- 
cant,dominium  matcnacquod  habcnt  vlcroalicnanc.  Sed  illud  multo  dirria- 
ims  eil,quod  dicitur  malar  fidei  polletfoi  em  non  eilc  muar.dum  exceprior.e  do- 
b  mali  ad  reunendas  impenfas  quas  m  rein  ahcnam  recit,quaii  poflu  ei  u*\f.t 
obncicur  fciensm  abcnofoloafd:ficauerit.Euicnimex  meca  juris  rauor.eid 
verumelt,&:  fcriptum  quamplunmis  loc:s,vt  in  d.l.  /ultantc.  tp.D.de  ret  ztnd. 
l.dornnm.y  C.  eod.  adeb  vt  qui  faens  in  aiienam  rcm  impendit,donare  dicatur, 
Ifinm .27 .§  ft  oltuam.  D.adl.A^uil  dubitauo  tamen cx  eo  nafcitur  quod  fcn- 
pca  ci\  in  t  plane.zX.D.  de  pet.bered.  vbi  polt  exprcilam  rauonemiliamiuns, 
quod  praedode  fe  quen  dcbeacqiu  fciens  111  alicnam  rem  impendit ,  fubnciuir 
iiannnSedbe/tignttu  tamen  efttnhmnsauo^ue  ilihccc  prardonis  perfona  haberi 
rattonemimpenfarum.N  onenm  debet ,  li.quir  Paulus  ,petitorex  altemi  taUura 
Ucrumfatere:Q'  td  tpfum  offcio  iudtcu  conttnebitur,  nec  dolt  mali  exceptto  defi- 
deratur.  QuiJocus,miruin  clc  quantas  intcrprcnbus  noihis  ctiam  recentiori- 
bustcncbras  ofrudent.Accurliusquem  veteics  fequuntur,putfiuit  dittmguen- 
dampcutioncmhcreditatis  avindieatione:itcmquchonxn"dei  polkllbrem  a 
prardonc-Non  quidem  m  neccilariis&vuhbus  impenlis(vcrafqucentm  in  vtra- 
que  acbone  vukdeduci  poilepct  exccpuoncm  doh  a  quohbet  pofleiforc  )  Ccd 
quantum  ad  voluptuanas  duntaxat ,  vtin  peciaone  hereditaus  poflit  enam 
purdo  voluptuarias  tollcre,ti  iinc  rcidetnmcr.co id  poiTic  racerc,ex  I.  vttles.^. 
D.depet.hered.  m  rei  vero  vindicacione  non  poilit  arg.d  l.domum  5  tnfi.  qux 
o.tm  ioqu  curde  tollendisimpcnlis,vuiium  dum.taxacmcminic,r.on  cuam  vo- 
lUpcuariarum.Cuiacius  verbio.obier.i.prorfus  contranam,eamquc  valde'  no- 
uam  opuuoncm  pnmus  induxit,vc  in  hac  quaribone  non  lic  fcparanda  peucio 
iieredicaus  a  vnidicauor.e,nequcbona?  fidei  pcrtletfor  a  pradonc^nccdenique 
impcfe  ncccilar.xc*  vciicsi  volupcuar)is,iedtacuni  ir.eia  luris  rauoabarqiu- 
catc:vc  Ci  inipiciamus  mcram  iunsrauoucm,r.uila'  ommnb  impcnia*  in  ncutra 
i<itionc  tolh  poilint  ab  vtrouis  poiletlore-.fed  li  mjpiaamus  a?quitacc,omnium 
impenfarumranohaberidebeatcodemmodoinvtroquc  poilelibre  cx  rauo- 
iicillagcncralia:quitatis,ne  petitor  ex  ahcna  lacrura  locupletetur,  d.l.planey 
quc^  fon  tantum  virum  rereltic>Quod  ait  illede  mera  luns  rationc,  nullam  ha- 
bet  dirficuitatem,quia  rationoivpautur  vt  debea  ubi  quidquam  prxllare  pro 
ea  rc  que  iit  tota  mca,quomodocettum  eit  meam  clle  qur  iolo  coha*rec.Rur- 
fisquod  nullam  agnofa&cuftetenciam  intcr vindicationem  &c  peutionem  he- 
reditaus,  mimfummoperepiaccc.  Ncc  enim  pollet  quifquam  pro  Accurlio 
probabilcm  aliquam  adferrc  diuerlicaus  rauonem ,  vt  appaFcbitcx  (cquenti- 
bus  noitrislocis,quidcvtraqucaciioneloquunwr.Sedquod  vuJc  nuilam  Cile 
diifercntiam  incer  bonre  fidci  polfellorem  &  prardonctn ,  cam  unprobabiie  cir, 
vcpotexnnihilpoUediaimprobabilius.  Viaeocnim  dirfcrenuam  illamper- 
petu6 obfcruan,r.ec cantum  a  lureconfuJus Bl  d.l.vttles.w  §.\.D.deptt.  hered. 
d.l.ftiiaMte.z.S^vlt.  D.de  retvtnd.tn  lllis  vcrbis, Pererrorem  tnfulam  tdtficauit. 
dXlM/tantu  j7.vbi  ob  hanc  caufam  lcxrequiric  vt  bona  fides  cmpcons  interue- 
nent,n6  tdtum  emptionis  tcpotc,fed  ctia  acdificauorus dJ.tn fundo  ^.mvcrbo 
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.  DECAD.  XXVI.  ErtROR  VII.  ■  4, 
impruebru.cpod  mhii  ahud  ett,quam  bona  ride  d,Lfumptu*  4$.  in  iliis vetbis  * 
^ort* fidetpojfeffore  fa£hs,$c  paflim  codem  tttlfi $n  ares  $  j .1» /w.m  ilhs  vcrbis,/* 

extfcimamfc  berede  effc.DuU  condundeb.d  Ladeo.-j  .%.ex  dtuerfo.mfin. 
JD.de  acj .rer.djm.c\.a\us  plerikuie  Pai:d.locis,fed  etiain  reicripus  lmpcratoiu, 
in  d.l.domTus.&Ififite^s.n.CM  ret  ^jw/Quoifu  eiiim  ca  enixc  querccec  ilL  an 
potlcilor  eilec  bona?  ridejjau  prcdo,li  idj  lus m  onuubus  feruan.  opoiterecrNcc 
poilcs  cumCuucio  refpOdcre  locos  illos  pecxineiead  iummu  mris  cigorc,non 
caa  ad  a-quitate.Na  prxter  id  quod  prudcntes  r.ollri  cum  in  ca'teris  orhrubus, 
tti  ln  luc  quaritione  niiui  adue:fusa?quitate  refpo::dcrut,fed  e  contrarioadaN 
quitacc  praopur  re!pe>ccut,vr  in  d./Mtfudo.tf.rjrJfumptus.^.de  rei  vtndAllud 
cua  conltrtlinpecutonbas  eile  hoc  folemne,  vt  nunqua  tcilnbant  de  fummo 
mre  cotra  jcquitat  j,ied  fempertie  xqtutate  cc  cflevtu  rcj;alioqui  non  ta  reicri- 
piilfenc,qnam  cofuletes  decepilienuMca  lgitux  ientc'  cia  ell,icparav.du  ellp  bo- 
nqfidef  poileflore  a prc.  io  e,non  msupubus  nccciurus,fcd in  vuhbus $C  voiu- 
ptuarus.No 111  r.ecdfatiis^qmacum  necciurij  drcatur,  qui  ii  facb  116  eilent,res 
autperitura^auc  deccrioc  ruiura  iai^c\I.tmpcjtfa.7^.de.verb.fi^J.tmpcfa.i^ 
dctmp.tn  resdot.faci.  dubitandu  ito  cit  qiun  eor  u  nominc  compctat  doli  mali 
exceptiocuiiibec  polleiron,liue  bon^ iidei  ilic  iitutuepra-do^/.i&jsw.c^  d.l.pla\ 
nc.Cn  in  dolon.aiolitdoiruiiusquipcrieueratrc  pctcre,n>jrefulis  impclisjque;.  « 
uhtfte,  noneifent,re$ipfahodie,autnuila,aut  faite  dcceriorcxtaret.  Neq-,  hoc, 
calupotclc  viurpaii  cotrapredoilerauoiilaquc.in  vtihbusimpclislocuhabet» 
quoi  imputare  hbi  debeat  prxdo,qui  U1  alicna  rcm  vliro  nnpefas  ieccnt.Qua 
ciiun  h-6tepolfecdominus  hocunputate,qui  no  iachs  unpciis  cc  ipfa  ih  totu, 
auc  faite  propar:c  miiiilVct}argJ.jiextraneui.^.verfNec  cntm  fjmf.pt  a  tudcx. 
D.de  tur.dot.Ncc  rurfus  rcuicdiu  lilud  potclt  adlubcri  quod  adhiberetur  in  v-j 
ciiiDus,vt  tolratur,quia nuqua  rx-rmittiiurpollctrorivttollatiinpelas  qtias  fe- 
cic ,  mii  cdm  potelt  eas  toilcrc  iine  Ufione  prioris  lla:us  rei  dj.domu  tu  fin.d.l. 
luliamu.y/.ck  l.feq.D.de  rei  vtnd  Atqui  iien  ncquit  vt  neceiuric.  nnpcfc  colla- 
tur  iine  detcuncto  rei,cum,ii  fact^  no  cise  t,hoc  ipio  rcs  pentura  rtuiict,aut,de- 
tcrior  fa&a.Atin  vuhbus  impciis  uico  niciiyre  elle  debere  condiuonc  bonc  fi- 
dci  poileiIoris,quam  pr^donis,ncc  minusin  peuuonc,hcredjtatis  quam  vin- 
dicacione,vt  foiicctbon^  fidei  poileilbr  liabcatexccpuone  doli  ad  eas  deuuce 
dasa.habeac ms reuncderpiius rci in qua  I a&e, suc,ac fi fua cfle.c , qaoufq; earu 
impciarunomine  plenflima  lnde.ut.uc  iit  c6fccutus.i\quatu'rcucia  imp6tic- 
cic,quauisn6  extet  amplius  tota  iir.pcfa  qua  Fecit,adeb  vt  no  taLii  111  vulibusim, 
p€fis«llocu  habeaUedctia,quodmagis  elt^nvoluptuaciis  dJyLnc.tn finJ.fef. 
§.  1.  duU  fttit.hcr.  Qui^locijquaqua  de  peutione  hercditaus,n6  de  v liidicauone 
JQquiCur,(pod  vnudccepit  Accnrliu  accomodante  fuo  more  iuns  racione  ad 
Jeges^io  vt opoccuiujeges  lpus  ad luris  tatione,  tamc  ad  vindicauone  quoque 
extf  di  c6rnode  polsut,ta  exeaparcequa  trac^at  dc  bonq  Hdei  polletlotc,  vt  co- 
ftat  ex  dJjn ftdo.tf.Dute retiwdvbi  Jicut  de  borie.  fidei polf  agicur,ita&;  de  im 
petis  cCiavoIupcuariis,  quauisnoiuii  dc  tollcdis  iislcxuaCtet,quonia  c£i  tiadat 
casu  quo  dommus  prx  mopia  arudete dJas  no  poHit)quam  ex  eapacte  qua  tra 
&it  de  mal^  ridei  poiicf.vt  mox  diccnnis.At  malq  fidci  pofleilbr  impcusycilcs 
deducereno poceitpcr exccptionc doli mah,u;d  tatam  tollerc  li flnc tei  decii- 
mt  to  kJ  facete  poflit,iiue  ucutione  hereditausjuie  vindicat:ouc  CQnucniatur^ 
d.l.dotnH.ejr  IJultMuuJ.skpttu.^.D.de rci  vind.dJ.fin  aute.iy.  §.  vlt.  d.  cod.  L 
*dto.%.ex  eUuct.iz.verfxeru.D.de  aca.rer.dom,d.§.ex  dtuerf.Infi.  de  rcr.  dtuif.I. 
boc.i+.$.i.co.dittid.8c&lik  fup.citatis  locis,qui  quotiesloquutur  de  doli  mali 
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exceptione  poildlbn  danda,toues  de  bonx  fidei  pollellbrc  loquuntur,adex- 
clufionem  prxdonis  ,qui  fane*  nonnifi  ridicule"  poflit  alij  opponere  excepuo- 
nemdoli,cum  fuent  iple  prior  in  dolo  prxterquam  qubd  ad  neceilarios  ium- 
ptus  perunec,vt  fupra  diximus.Necobftat  Paulus  in  d.l.plane ,  qui  vnus  locus 
eft,qui  Accuriium&  Cuiacium  fctcllic.  Necenim  Paulus  dat  cxcenuonc  doli 
orxdoni  rationc  vtilium  impenfarum,necius  aliuddcducrionis ,  led  tanturn 
lcribit  benigniuselie  vt  in  ptxdonis  quoque  perfona  impcfarum  ratiohabea* 
turJiacicnus  nimirum,vteadem  lex  fubncit,  ne  pcutor  ex  aliena  iadhira  locu- 
pletetur.Quod  ipfum  ne  quis  putaret  ita  acapiendum ,  vt  non minus  vtihum 
quam  neceHariarum  noinine(de  vtrifque  enimPau!uscolocoae;it)doiicx- 
ceptionem  dandam  cile  rx>fldlbn,monct  llleofricio  mdicispoile  ilta  cxpedin, 
ncc  doli  exccpcioncm  dclidcran.  Atqui,  mquies,  candcm  conftituit  raaonem 
nccellaiiarum  tk  vuiiumimpenfaruin  etiam  in  prxdone,cum  de  vuifquc  tra- 
&ajis,aicetiam  ln  prxdomspcriona  omnium  quoque  rauoncm  habcndam  ef 
fe.Ergovt  proneccilariis  impeniis  damus  etiam  prxdoni  exccpuonem  doli, 
ita&  pro  vcilibus  vidccur  Pauius  dare  eandem.Sed  reipondco  non  eilc  bonam 
confecutionem.EiIc  cnim  fimilem  quidem  condicioncm  r.cceifanarum  &  vu- 
hum  impcnfarum  ineoquod  omnium  ratio  habcri  dcbeat ,  ctiam  in  prx- 
*  done,fcd  non  ctiam  in  eo,vt  eodcm  modo  habcatur .  Nam  in  ncccfiarus  im- 
pcniis  ita  habetur,vt  carum  nomine  doli  exceptio  accommodetur  prxdoni,  ih 
vulibus  verb  ha6renusdutaxat,vt  quamuis  fummo  lure  deberct  prcdocas  per- 
didiile,quas  in  alienam  rem  fciens  fccinet,potcitas  camcn  ipli  fiat  carum  tol- 
lcndaruin,exrationeinaxquicacis,nepctitor  cx  ahcna  uciura  locupletetur. 
Quxratio  nuliaminducitnccciritatcm  conccdendx  prxdoni  cxcepcio;  :sdo- 
h  ad  impenfas  vtilcs  deduccdas:quado  dencgata  quoquc  ca  exccpcione  penn- 
de  accidatvt  peticor  cxalicna  ladiuranon  locuplecctur,cum  prxdonipotcitas 
fit  fumptuum  toUendorum.Quamujs  ea  via  fcruar.dorum  fumpttrum  lu  mul- 
toixunuscommodaprxdoni3quamfuturaeintt  cxccptiodoli.  Siquidcm  doli 
exceptioplenamindcmnitatem  tribuit,&cxcludit  in  totum  adtoncm  qitou£ 
quercfuii  fmt  fumptus  omnes,li  modb  per  inopiam  domini  non  hat  quo  mi- 
nds  rerundi  poffint.At  is  qui  tollit  xdificium  quod  conltruxit.  nc  quidcm  idco 
remoratura€honem,cancum  abcft  vtcam  excludat.  Ncque  fieri  potcft  vtca 
rauone  fe  prxftet indemnem,nqn  ob  ld  lolum qubd  iv.atcrra:ex  qua  xdificium 
confttu&um  erat,non  poffic  deftructo  xdificioclle  xque*  prcuofa  acquccrat 
antea,fcd  ctiam  vcl  hoc  ipfb  qubd  ad  diruendum  xdihcium  nouo  fumptu  o- 
pus  fit,dc  cuius  repeutionetra&an  nunquam  poflit.Et  hancdirVercntiam  ir^ 
tcrexcepdoncnidoli&rpotcftatem  tollcndorum  fumptuum  apcrte*  cxprcflut 
Vlpianus  in  d.l.Iuhanus.D.de  rei  ztnd.it  cm^ue  Caius  m  d.l.vttlcs.§.i  D.dept- 
tit.hertd.Ncc  fane*  id  agm  Paulus  in  d.\.pUme,vt  refticuacur  prxdoni  quidquid 
ei  abeft  impenfarum  nomirte,  fcd  tantum  cuitctur  iniqu  tas  illa ,  nc  petitor 
ex*ahcnaiaCruralocuplecctur,vtdiaturconuaomnesillos  qui  adrem  alicnl 
improbe  acceflerunt,vt  loquicur  Iulianus  m  IfipuptUiG.^.fedft  quts  s.D.de  nc- 
got.gefi.  Vndc  &c  illud  eft  quod  in  d.l.plane  fubiicit  Paulus ,  eam  intcr  prxdo- 
nem  icbonx  fidei  polleilbrcm  cilc  dirierenuam,eriam  ex  xquitatc ,  quod  bo- 
nx  fidci  poileiTor  omnimodo impchfas  dcducit,8c  omni  cafn,id  eft,hccc  rcs,iri 
qnam  fadx  fint,non  cxter:puta,li  ca  parsdomus  quam  xdificaucrat ,  fuit  c6- 
bufta:atprxdonofi.il!tcrquamfi  res  ipfa  extct,&  quidcm  mclior  fafra  pef 
easimpcufai.>Jcmpe>quoniamfi  proptcrrem  pcremptam  amitteretbonxfl 
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dei  poifrilor  exceptioncm  doh  quam  erac  habicurus  rc  cxtante ,  remancret  in 
damnofmeciupa  fua,cum  tamen  mdemnis  pnftandus  fituPwdo  auiem 
cuinresexuuxrdciiit^mqu^^  fiuertikj  «fe 

1j  nihil  habcat  quod  poflit  tollerc,atque  lta  omnmo  moretur  m  damno  i  uh  i  lo 
lamenpJuMunsindenanciici  potelt,  qwa  ex  eo  predonis  damno  non  riclo- 
cuplctor  petitor,cuius  res  exrare  deiiit.Atqueita  cellac  rauo ,  qux  faciebat  VI 
eaaqutatcnaturalifucciirendiimeiJetetiamprjcdoiu  co.ncra  peticorem  Di 
ces  fortailc,  Paidum  m  poitrema  parte  dj.  piane ,  darc  dcducbonem  knpenf* 
rum  etiam  pr.rdani,h  modo  extent,fiuc  neceilanc.  fmt/me  vuiWam  de  vtnf 
quc  loquatur,  nccvllam  Videatui  agnofcercdinScrentiam  n.ter  bona,-  ridei  pof 
iellorem  &  prjrdonem,miac<im  impenfc  non  extanc.  Sed  rcfponderdum  ci  t 
quodibi  aicdededu,W,adnecelIanas  quidem     vules  impenlas  rcrcrn 
polle.led  non  promiicue,&  eodem  modo.Neccilariar  cnim  dcducuntur  euan  i 
apnrdonchucper  cxceptionem  dolivvtfupradiximns  ,iiuequ6d  fuent  for- 
taileprobabihus,&PauIiverbis  conucmer.t.us  pero/Hdum  iudicis,  8cm\- 
cem omnrmodo, id elt , nonadhibita  illa ddun&ionc an dominus nat.  vclu  v: 

coiiaiicurnecne,c;imcolhnequeanclii:creidetrimeiito..VDlcsvcrodcJiicun- 
tur  aprTdone  ica  dcmumii  dommus  nol.t  patl  vt  tollantur ,  quod.  vtKiueriro 
luojurepocellnoile^^  demum  cafi,  locuih 

habec rac.o tlla *quicaos,qua vna moucturPaulus ne  petitor ex aliena  iac>ui , 
locupletecur,non  ctiam  curo  pacitur  pctitor  vf  tollancur.  Ec  in  hoc  fiut  ima- 
prudens  Paulus,qui  cum  tractarct  dc  iieccffarnsSc  vulibus  impcnlis  iimol,qua- 
rum  videbat  non  pofte  conltitui  eandem  radonem  in  perfoiiapra?donis5ca  ver- 
ba  vfurpauit  qux  vtnfquc conuemrent,fed  tamcn  diuerfo  fenfu.    Non  emm 
dixitin  pra-dortisquoque  pci  fona  locum  habete  dohmah  exccptioncm  ad  im- 
pcnfisdcducendas,vcinbona!hdeipo(lertoiie,quia  hcct  iddc  ncceflans  im- 
penfis  dici  potuiuet,m  vulibus  tamen  falfum  hj.ilet :  nec  rurfus  djxit  prxdoni 
quoquc  permittendum  tollere  impcnfasquas  feaflcuqu.a  id,quamuis  de  vti- 
iibus  Jmpcriij  vcrcdictum  ruiilct,tamen  neceilarus  non  coiUK^fec,cma'  fion 
tanuim  toll.;fed  ct-am  reuiei  i  faltem  officio  iudia$,polfunti  fc.:  dlud  taninm 
d\vit,benignius  eile vt in pratdonis  quoque  petW.a  tarn  noccjrariannn  ini 
p.rTai  uniquamvuhuniratiohabeatur,reIi!  quensnobis  expiiuduuo  etijL 
^ib4isqut^iiiodohakv:dafniatioharumcV:jlIarun>.  Adc(t.;  c(  j;n  rat 
geiieraii.ncpetitor  exalienaiaauralocupleietur.  ^Quac  tauo,ucut  mducitre- 
tentonemproiicccffar.isimpenfisjitaprovtiiibus  iuh>l  nili  potcflatem  efe- 
rum  tolle.  dirum.Quod  veio  ad  voiupcuanaspertinet,hanc  qm  queclmTcn 
tiam  con^tu  mus  inter  bonar  fidei  poileab;  em,&  pnrJonCm  :  qucd  bor^r  fi- 
dei  polU-iToc e^rum  quoquc  nomine  habeat  <k)U  exceptioncm  tam  m  petitio- 
neheicditaos,^./. z  tila.§  \.D.tU ptitt.htredifvim  m  vji  di,aiione,vt  conftar 
in  dJjrtfundz  $.  DJc  r<t  vtndiccatn  ait  reddcndas  eifc  lmpen/as  ■  quantum 
pretiofiorres&dacltNemoeiiimdubitatquin  voluptuariximpeiif^  fariant 
rem  preuoiioierh,quamius  non  faci^nt  meliorem :  pertment  cnim  adornan- 
dam  fpcciem,non  ad  augendum  eius  faCtwmJ.tmpenft.-iy.D.  dt  %erbjigmfj. 
io/uptu*n4.7.atn.4fe??.p.d< tmpjnres  .itcmque, dJfumpUts^^  r>. 

de  re$vwdx\i\x  obea  cauiam ,  iicut  trac>at  de  bo«*  fdcp  pofleiforei  ita&  dc 
omnibusfumptibtisindiujnclc,  vc  inteujgamusin  bona:  hdei  pofleflorisper- 
fbna  eandem  eile  fMmptuum  omniunwaUonem.At  pr afdo  non  habet  doii  ma 
ii  exccptionciiMiec  cuam  pcroSicium  mdicis  rctenuouem  voiufHuarjarum 
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impcr.farum  ronune.romagisquam  vulmn,imcjmultb  rrunus,  cumagisei 


poiiitimpuctari  cu:  iupctuacuas  tCv.cut,quam  iivtilcsreailet,qui  (cfuscil  d.L 
vttles.  Scdtan.cn  pcni  dchcndebctpotcitas  carumtoUenu.iium,duiiin.o<:o 
toili  pollinthne  rci  deccimcuvitquc  u  cilent  vtiics.quoirain  us  eadem  ratio 
locum  habct  ne  pctitor  auena  laciuia locupictcturudcu  vt ii  noiit  pea toi  pa- 
ti  poOeiibrem  cas  tollcrcdcbcat  carum  paci  exachoncm,  icihcctper  viam  re- 
tcntionis,non  attao: as  .npoitcadiccinus ,  iLinod5rccip:ant  icparatiorcm. 
Nim  ii  nou  rcapianc .rehnquerdx  iunryxc  al  :tct  pcnniuendum  cft  prxdoni 
auLrrcon  acum  qucm  pciuit.qu.nn  li  rutuium  la  eius  quod  abrtulenc ,  vt  6c 
dc  voluptuar,nsimpcirl*samatttoin  tc  uoiaii  iabtrs  icnbit  Vlpianusm  l.wvo* 
/wpri««riv,Ti.D.ro^-voU;putar!asiir.pcras,ncc  livoluntatc  ir.uberis  iacta*  iint, 
pacececxacijonem,cnm  rcc vtilium  dcduCtioaLitjr  iacicndaht,  quam  iivo- 
iuj.catcn  uLcnsfaccx  proporantur,/  vtthum.i. D.  eod.  quamuismultoplus 
lurish.ibcatinantus  uriedotaii ,  quampelleilpr  qirdioec  in  rc  altcna  ,cum 
mantus  iit  dommus  bonitanus  c.otii,hu:tuihocpcionscondjtiot:Lsquam 
bonc hdci policiior,qu6d  omnmo  ruturum iit ,  vt  iolucomacrimonio  ducera 
reiutuat.(^ua'Uomii.usctgo  pciUiiuei.dum  ctu  prardoni,  vtpolht  rtcduccre 
Mnpenias^-uajn  vtiic*,neuii*mvolupuiaria5,quas  tcatmrem  alicram 
mmo igr.orante ,  cViptancxiutaliidcdu&omsxem  alicnam  quam  dommus 
vuidicci,ictiJierc? 


O  R  IX.. 


•    '  "  .»,11.  '   :  ;  •        III      ••  :>     •        •  ■-  I*     '  '  - 

Be  t&tonc  m  u*m  Martinm  &  nomtuHt  rccenttores  dant 
pradom  ad  tmpetfxs  auafcun^Ht  . \ 

,H    r.  t ! '  repetendas.  ■    >  ' . 


l 


Xquo  intcll«pinmsquimimprcbabil)s  fit  fentcrtia  Martifu 
-ipraginaticoParriicnii  noltris  temporibu*  renrfuftta ,  vt  non 
Ctti<t4m  boufc  fifioi  poflcilnr >  icd  eoam  pia  do  &  msla-  fidei 
pofldlbrqeriibct,i  oii  canttWctercidi.cFn  laabeat  ad  rctm«- 
das  impeulas  une  neceflaiias\lii;e  vtilcs,  i.uc  voii  ptiiafiass  ied 
etiamactioncm,iirortc  u6n  dedudbsaut  ablatis-ns  linpeiuis  rem  reiticuenl. 
Pugnarenim  aprttc  cum  d.  I.  fumpttts.  D.  de ret  Vtrtd.  vhi  rcgat  Pajfumariifs 
poile^caijurrptuseuania  bona*ndei  rK>iIciTbrc,qui  ad.htauit  m  arienb  ioto 
ektuauihtcriajcd  ra  uutt  ^crcKceptionenvdoli  aqiticatis  rat  o  c  ieiiiari , dc 
ita  dcnuim  li  iiuciuum  y<\<,  t^i  ur..  .n  Ir.cm  cortctiaiam  quanutJucuicx- 
a?da;uJtcm  ctmi  d.  §.*x  dtkeffo.hjht  dt  rer  dtutf.ckm  dt.adeo.y.^  ex  dm<  rfo. 
tBJeuu^rer.domM^n  famtumxlt,uon  aliter  cofui»  oon*  fida  pofldlori 
quam  pct  cxcepaone  doL  eo  caiii  qub^coititutus  in  p^cilioncvrpeatur  a  do- 
uaano  adrciUtutioi^  foi,  ;liailarvM:uuieititmioncoblaw:hoc  addito,  vt  fi 
JruerumaJacfidei  poiTciIoi  ,r.c<iuc  c\v"cptionc  doiihabetc  dcbcac  conitate  ardj- 
nuo quou o:  i:  .tu :  ..i  j.  alicno folo axiificaiierit ,  requeeodinxo vindica- 
jjoneni  matcn-»,  vtpote  cuwi  voiuntace  kiaalxr.arlc  videtrm  Tcrtio  pugrat 
cxun/:/i tnare^  ;;./; .decondtti.tndch.  ;n  pciitrxmis  ilhsverbis*.  Bt  ideo cortjhtr, 
Stejuu  ctemeXtjtsnueret  fe hertdem ejfe ,  in/aUm  bcntdttmrutm  futfiffetjuttio  utto 
medo  tjuJimfor  rttenttonem  tmpenfu feruare.pojfe*  Namcum  txattct  ibi  Iulia- 
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nus  non  lolum  de  bonc  tidci  po!lcilote,le d  euam,quod  magis  cit ,  dc  nnpeofi  i 
ncccliariisicolUbcntcme  umdomum  tulcireneccileett  nc  corruai )  qws  au- 
deatmalv;  iideipoiVcllbn  dareaiuonem  p.o  lmpcaifis  euam  non  neccliarus? 
Qiutrtb  y\\Q\zic(xUn hoc.\+.§.i.vcrf.hQc  cnim  cafn.  D.  com  dtutd.  vbi  Pauluv 
icubiuSi  lii  rem  Lu.unautcommunem  mter  nos  aliquid  jmpenderhu  quaii  m 
rero  mcun,me  tantum  eo  nominc  lubcre  rctcntJonc,iiuc  per  excepuonc  coh 
nuliyiiri  cota  vcl  pro  p.ute  vnidices,tLuc.vquitate  iudicij  comuiji  <iJuidundo, 
ii  eoiudiciocxp^ruimalis  qium  rc  vindieaiCjCjuiaunquitlc^neuunc  miluo 
bligarc  volui.Regulaautcc4t,a6tais  agcnuu  uo  opcrari  vltra  uuenUonfi  agcn- 
uuji.non  omnis.\<).D.ft  cert.pstM..\kicz  a.quc  ii  impcdetim  tanqua  in  rcm  aiie 
najiuaut  communc,l;cet  in  perfbiu  iocij  mei  vcldomnu  dirauerim,  quia  tuc 
voluiajjquemobiigarc,hccw  nonillwnipiumqucmmiriiobiigaui.  Qu^iqu^ 
derotariuius  lpciTententuSc  cmendauone  videndu  iuut  qu^- icnpiunus: 
Co.uetrur.cap.\Ncc  rcfpoudcri  poteit  quod  iib  teipodcntUupradutos  omnes  . 
ituislocojsadiuris  rigorcmxcicici.doseiic^non  ad  axiuuatcm.  Nam  imo  ver6 
de  arquiute  omncs  loquuntur,vt  apparct  cxd.l.jHmptujtii\  ilksverbis,*?////*//./ 
rationc  feru4ntur,6c  cx.dd.§§.exdiMerJo.Cdm  111  ns  aguur  dc  cxccpuonc  doli  bo 
iu-  riderpoilcllonbus  acconmiodanda,quacnon datur  jiutex  nacurali  equitace 
/,t.$.i.Drdedoit  cxcept  .K\sii\n\\cxd.l.ji tn  are*.}}.ii\  quaagttur  de  conduione 
indcbitiAquc.  diatitr  eile  iu:tualis  m/./»^///a$.  D.c»d.  ld  eit^cx  cjqmtate  na- 
turau,aut,quodctt  idcm,ex  bo:io  cc  e,quo,/.  hxc  condifiio.  66^& Lpra.ced.tn  §. 
(juodob  rem.+.D.cod.Pc:uq,  cxl.tn  fjoc.i^.§.i.D.com.dtHid. ,  vbi de hocJpioquij- 
riturunex  cciintatv  Judjcij  c6muuidiuidundo,quodcilbon^  ridci  jimtflttHi  u- 
psu  fumptus  iacu  nirem  communem,  quam  vnusex  ukHs  Juuin  propru  cxj- 
itiinabat;quodadmittit  quidem  Iiucconiului»A*dpcryiamdewiiiciionis,qua- 
uiscUracx^cpuoucnidoJ^i  .quiabou^  iiici  mdicus  excepuuncsdv.li  lr/unt  v 
pla iure,id  euyeuam  npn  appoiitq  in  forniula,  m  quajiiim  11  um  fjifhcJtbar.po- 1 
iita  clle  vetba jjja folennia, Ex bona y&c.  Atr  non.per  \ lum  actiomsuuj  vt  cx ca 
cauiade.xgctiureconiuliiis  non  tantum  iudicium  ducctum  cornnaunj  diui- 
dunJo ./l\icuam,vulc,tiiccui.dum  noittam  emendauoneni  addatur  l.cgatio  > 
in  verf.  yujt  cum  //./y/--/,quomodoaujiendain  clle  ptobauimus  turn  cx  tauone 
uuisjtum  cxljiqutt  cutn.iy.vb:  eit  tcxtus  apcitj/liinus.Z^^^^A  tamc  coritat 
vule  Judicium  nibii  aliud  cilc,quam  quodccllante  meia  uir.s  ratjonc  ex  iula, 
zqpitaic  iuducitui  ,In  quo  dhicrt  a  dirccto.Eigo  ncque  cx  arquita^c :  repctipoJP: . 
funtinipcr.rcqius  iociiis  Ucctu  m  tem  commuiicm,  q^a  iuaiu  tile  rqfafelL 
quannuscasicccriL  bonahdcquato.mjrmscrgo  fimal^  hucj  poilcilor  t  uilli  t? 
Supereft  vt  ad nonnuilus  lcgci  qu^;  pto  illis  f.iwcrc  vidjntur ,  rcjpc-jidcrtmus. 
Pumum  autc  oiuicitur  dJ.piane.fi.Dc pctit.bercdScdiim  rcipoudimus  Pau- 
lum  co Joco  non  da; c  prqdonicxccptioncm  doli  ad  impc:  .fas  rcuncndasctia 
necc/iarijisi  tantum  abcit  vt  fuciudaLutus  ac^tioncm  cum  ilus  ad  volupiua- 
rja^euauipetci'.da5,lui  lioc  tanijm  dicerc,habcndain  eifciauoiic  uu±  ci.iaru 
mpre^donisquoque  pcrfoua:nimiru  vtquauis  imuraoJure  jroiiiL  ci  inrputaii 
cur  jii  alieiu  ie  kic  impu;derit,ipii umeu  pcnuittaLui  ex  aqiuuuc  uj.ipclas 
ncccii^riasdcducere,non  quidcm  pcr  exccpuonc  dob>cunj  iuipie  in  dolp,lcd 
pcr  oflficiu  ludiciuVules  verb  yt  voiuptuarias  toUetc,  que  toih  pollunt  iwc  rcj 
deUimci\to,cv  ii  dominuj  pauauu  tolii.Siw  iccus.poilit  haicjuoq,  pr^cotodc 
iudias  orriciodcduccic3ne  ahoqu:  cucniret  v;  ex.ipiius  i.»cturapcuu  r  Iot  u[  ic 
tjUctur.Quv  ratio.vquitatis vjuamujs  bona  ijcadmducciida  dcdu^tjonencvci 
jax;arurn  impe:.farurn  per  ofhciuin  iudici.«:;  cx'po:cftatcin  toiicdarum  tarum, 
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li  vtiles  fintaut  voluptuariar.non  arquc4  tamtn  fumccrc  poteft  ad  mducenda  a- 
cfconcm:quiamuUodiiriahusett  vt  a&ioinducatur,quamvt  attioneab  vno 
propoiitain  eodemiudi  10  alij  per  oflicmm  iuchcis  luccurracur.  S:quidcm 
a&iones  nonniliexceic  smodis  Sc  principiisnaicuncur,iudicis  vero  orfici» 
fola  xqmtas  locum  facit;quod  ipfum,nulJis  certis  fiiubus.non  mags  quiim  a?- 
quitas ipia,concludicur.Neque  vero  nouum  eft  vt ex  rquicate  corr  pctat  rcceii- 
□oaliciu.cuicamcnnonniliiniqucpollitdari  acbo,  vt  conllat  ex  /.  exyntbrtr. 
Ct.  d.  de  condtft.tndeb.l.heres.u.v.ad  SC.  Trebell.  nullis  vcrbis,  Smttem  eum 
effcArtflo  atsilitf  out  rttenttonesyauat  folas  habentyomttrunt.Sccimdb  obncitur, 
d  l.(ipupttlt  .6.  $.  fedrfr (iyuis.  3.  d.  de  nef.gefl.  vbi  lulianusetiampieJoui^qui 
deprardandi  caufaad  negotia  mca  accefiit,fi  quid  tamenimpendcnt,actioncm 
d^coYitra  mc  in  quo  locupletior  fachis  fum.Rcfpondcr.dum  cft  diuerfum  cC- 
iecafum  illum  ab  eo  de  quo  traitamus.  Quoniam  in  llia  fpecicqui  negofia 
meageffitjimllam  poteft  habcre  cor.cra  me  rctentioncm,non  folilm  qu*a  ni 
iuJ  poffidercproponicur  cxrebusme  s,fcdctiam  qinapcardoninon  poteftdari 
retent:o  eius  quod  ex  meo  habeat  pro  impenfis  quas  111  ahas  res  feccnt ,  ctlm 
eciam  in  bona:  fidei  geftoris pcrtona  non  poffitgeiLo inducerc  vllum  ius  m  r6, 
ied  catum  in  perfonam  ,  l  pen.C.de  neg.geft.fztiGqic  ei  die  dcbct  quodhabcac 
attic em  coutra  mein  quantum  rac*tus  fum  locuplctior  :illa  cnim  ratio  quod 
non  dcbeo  locupletan  ex  aItem»iacliira,dtcAitnim  facere dcbct,vt  habcat  »1- 
lecontrame  vela&onem  velrctcntioi">cm,vcl  ctiam  poteftatcm  (umptuum 
quos  recic  collendorumjli  tolli  poifunt.Scd  vtin  eodem  cafu  habeat  actio- 
ncm&:  retencionem,facerenon  potcft.Debet  cnim  dc  fe  conq;icti,non  de  iuris 
iniquitate  is  qu>  cum  altcrutro  niodo  libi  profpiccrCpoilet ,  id  tamcn  vcl  face- 
re  noluit,vcl nefciuit.  Nec pcrpetuura  ctt,quantumuis iitregulare,  vtcui  da- 
mus  acjtioncm,debeamus ctiam  darc  rete"  tionem ,  h  forte  raoo  qux  fuadet da- 
ri  actionem  non  polTit  porrigi,vt m  piopofito  ad  rctcntioncm.  Scd  illud  eiTet 
multo  aWuvdiuSjfi  cui  damus  rctcntionem,vcllcmus  fempcr  darc  a&ionem. 
Pugnarctcnimcumfupradiclisomnibusiurislocis.  Atnosde  illo  tra&amus 
qui  impcnfas  necdlaria*  a  tc  faiftas  potuit  dcduccrc  per  ofticium  iudicis ,  vti- 
lcs  vero  3c  voluptuarias  tollere  antc  rci  reftitutionem.  Sibi  ergo  imputct  fi  rc 
refticueric  non  dcdu&is  autablacis  impcnli*,  maxime  cum  non  poflet  dicere 
idaiefacium  pcrcrrorem  fa£ti,quiac(im  illas  impcr.ias  ipiefcciilet  in  rem 
quam  fcicbat  alienam,nonpotcft  propnj  faCti  1gnorat10r.cn  1  prqterdere,vt  lo- 
quicur  Papinianns  in  l.auanqu4m.j  .n.adSC  .felletan  tur/ft.f.vftkd  cvtrari*  fen- 
/u.o.profuo.ncc[iw  rurfuspcr  cirorc  iuris,qui  folctexttifarc  cum  agiturde  da- 
tio  v)UindoJ.tuns.7.l.feq.D.de iur.dr fatt.ignor.Kcc  enim  crrat  in  iurc  qni  putat 
perditasafe  impcnfasquasin  remahenam  fciensfecerit.  Itaque  cum  proeu 
nihilraciacniiiratioqcjuitaci<;,fcquicurvtfica  vfusnonlit,  cum  vji  rt  tlet,id' 
cft, antcquam  rem reftituercr,implorarc  poitcacam  non  poflit  ad  haocr.ti.im 
adtionem  ^  ctim  c;qiritas  non  induccret  i.iii  rctencioncm.  Obiiatut  tertlO, 
quod (criptum  cft  in  l.fi & meo-Tirt*m.)2.D.  dereb.cred.  in  generjli  illa  ra- 
t  lone,  auta petunui  mea  ad te peruenitteam  mihi  a  te  reddi  bonum  (jr  <tquum  eft. 
Qualegciamolim  nitebatur  Caftrenlis, vtdarct  impcnfarum  repctidonem 
oon^fidcipoHcilori.Sed  mal^rquoniam  inca  fpccic  is  ctv  lcx  dat  a(5tioncm* 
nlM^uam  potuithabcieretcntionetn-.ncc  proindc  quidquam  ei  imputari  po- 
teit^iue  cur  fibi  nnn  profpcxent  piiufquam  rem  rcddcrct,  liue  cur  m  alicnam 
rem  fcicfi^  impenderitjquod  vtrumcjuc  tamen  probc*  obricitur  malc  fidci  nof 
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ieiton,ad  quem  proinde  mult6jmprcbabilius  accommodescamlcgem  cui» 
Pariiienii,quam  ad  bonx  fidei  polltilorem  cum  Caftrenii.Qifcrca  obiectio  c-ft 
ex/.r.C.^r«tWic.vbircnptumcft,dilIoIuto  xdificio  quod  qivs  alienoin 
foloxdjricaucracmateriam  ad  prdtinum  deminunUiue  bona  fidc ,  liue  maU 
^difidum  conikudtum  lit,reuerti ,  ii  non  donandj  animo  xdihcia  in  aliero 
roIopoliuiinLQuodebpcrtJi  ere  videtur,vt  cum  nuLt ridci  pollciloie  non 
fitpraiumeiidusanimu$donar.di,quJ  nec  regulauterprxfutnifolcc  111  aJus 
pcribnis  confequencci  impenfarum  lepeuuocompecac:  quia  is  dcnnim  reie- 
cere prohibctu.,qui  dOnandi aiumo impcnias  recit,/.?*!  altenatn.i^.  D.de  do- 
w^.Etquanuis  animus  ille  donandi,vel  iatenteCuia^ioprarfunii  dcbcatJn  eo 
qui  impenditin rem  alier.am,quam  non  poiIidet,vtinfpecie \.Jiferuus  17.  §Ji 
o/tuam.D.adf.yi^utl  Almd  tanieneUe  videturineoqui  impcnditinrcm  al\ 
nam,quam  poflii  ct,qiiai;tiimuJsfv.;ateilealienam)quiapotcii  fpciarc  fiicu- 
tum,vtc  imrcmdominuscuincet,tetenturuslit  ille  fumptus  contra  domi- 
num,vei  ablarurus,vt rauocinatiuCuiaciusii.Ob/eT.cap.i.  Proquo racit  tc.v- 
tus  in  \.JicutJ.§.ru>»vtdttur.verfcum  tdeo.D.  futbus  modts  pignus  vel  bjfotl 
Mr.Necrefponderi  rx>tcftquodquidamreipondent  tradari  ind.  J.  u  de  jJlJ 
quixdificauericin  aheno foJo cx mareriaakeiukUlocnjm  cafu  non  poflecve* 
run;eC  quodIcx  ait,  diiloluto  xditiaoredirc  donunium  n  arenar  ad  euui 
quo.]ueq.u  malatidcxcificailet/idominus  ipienunquam  fuillcc.  Neque  1- 
tem -ad  hunc  cafum  polfet  accommodari  illa cxccptio,  li  non  donandi  tnuno 
cumanimuindona  /di  nonniii  rdiculc  haberc  po/Tit  is  qui  domiims  non  fit. 
Qird  ergo  rcfj-ondebimus  ad  d.l.z.C.d!r  ret  vtnd.i  nimjrum  loqui  cam  dcma- 
Uhde:  poif  itore  qui  non  f  .1  iim  ex  fua  materia  in  aJieno  folo  lcienjj  xdifica- 
ucrit3f  dctianiannnonondor.andijfcd  repctcndi.  Is  cnim  tenfus  eft  eortim 
veiborumft  »cn  donandiantmoyt\.c.\'ifahcet  conuneanc  cxcepuonem ,  non 
auotnodo  ParUieniispurat  rcgacjuam,quali  fcnptum  lit,  mfidonandi  antm\ 
iedaiHrmatiuam,ach  rctentis  nfdem  verbis,  led  tamen  aperciusicriptum  cf 
ftvft antmo  non  donandt  fLhta.  ncgatione  ad  verbum  feuuens  donandt,  non  ad 
paraculain/7.QManuisenimaiumusdonandi  in  malxndci  poilciTore  pcrfi  - 
matur  hoc iplo quod  voluntatc  fua  materiam  fuam  alicraie  intcllfcitur  ii- 
quidem  nullum  h:c  alium  titulum  alienationis  commini/ci  poifumus  qulin 
donauonis,/. donart  2 9. D  de  dorat.l.donart %2.l.cutus per errerem.^.  D.de ree. 
«*r  Pixfumpuo  tamcn  cedit  vcritati,ncc  alitcr  locum  habec,  quam  fi  dc  vcn- 
tate  conftarc  non  poflit,l.on7i  de  tndebtto  2^./.praced.cr  paJf.D.  de prcbat.  Ncc 
neri  poteft,vt  qui  m  ajieno  folo  ex  fua  matcna  xdificat/lonare  illam  videatur 
quantumuismalafidexdificec,linon  habeat  animumdonandi,cum  donatio 
aJjenauoquxlibcc  pendeaccx  voluntacealienanus,  cametli  non  iimiJitci: 
pendeatex  voluntate  xdificanus,  an  xdificium  eius  fiat  qui  cft  domiiuis  fo\i 
quonjam pendec hoc cx  iuris rauone cam  nacurali  quam  auili,  qux  fuperii- 
cjem  eius faaccuius cft  fi>lum:arnonfimiliccrmaceriam,ex  qua  ftipcificjes 
conftat,quoniam  a  fuperticie  dirrertmateria  fuperficiei  fcparatimfumpta.ncc 
candem  liuedominij,  fiuepoflelfionis  habet  rationem,vtdiximusaiibicxI. 
etmetut  her€f.2$.D.de  vfuc*p.d.l.adio.%.tlludretl<  quarttur  11.  D.dcacp  rer.do, 
ui  eoque  obieruanda  differentia  eft ,  quam  ncfc  o  an  adhuc qu  fquam  oblcr- 
uaiutinterinaj^fideipoileiIbrem&  praedoi  em.  Nam  inprxdorem  nor  ca 
ditdiftmaioilla  quam  d.l.i.adhibet  in  malx  fidei  po(Tcirore,an  liabucrit  am- 
uiiumdonajidi^necne-.cumprxdoiilelirqui  deprxdandi  caufa  rcm  alienam 
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Um^U.etfipuDtUtG.Sfed&fiejutt.DAenegot.geJi.  Et  qui  i.  tcrrogatus  car 
poflideatjululliliud  refponderc  potcft  ,quim  quia  poIlida,nulla,ne  pcr  men- 
daaum  quidem  allata  polVcffionis  fua:  caufa,/./?ro  hercde  n.  wjin.  cum  dnahus 
feej.lfedetft  if  \<juodautcm^.D  .de  petit.hered.l.fi exjhpulattone  ^.D.dcactfU. 
^^^Qnjdeiumtamcontiariuinajuniopiardandi  quam  animus  donandi* 
Et  ob  id  1  lmirum  ieges.q itt  dant  rcccntionem  lmpeniarum  liue  necelVanaru, 
iiuc  vtiliura  pef  orhctum  iudicis,aut  potettatcm  tollendarum  vt,lium,aut  vo- 
iuptuari.nrum  ei  qui  fcicns  m  alicno  ioio  a-diricauerii,  nonde  quolibct  n.aLu 
ridci  pollcilore  loquuniur.fed  tanttim  de  pra*done,vt  d.lp/ane  fi.cum  /.fy.D. 
depet.hered.d.l  domum.s.CJerei  vwd.vbi qubd  ponitur  domum  a  poilellorc 
iiuunacKCunatamjuhil  aliud  iignificat,quam  polfellbrem  eam  ucmum  pcr 
miurumcV:  vim  i.  uaiillc,quod  prardomseft.  Denique  qu,fquispra-docli,i- 
dem ctiam  clt  mal.x  fidci  pollelioi Tcd  non  e conucrio  quilqu-s  elt  maLr  hdei 
rollcdbr,A^prvdocit^  nrc- 
uuni.uimerau,t,//*/»*.ix*  »>dc  reg.tur.Lnec  vl/a.  ij.^uu  fctenj.  v.depet. 
hered.  licut  necqui  ex  donat.onis,aut  alio  titulo  rem  acccp.t,quanuis  Ictceiit 
aliciiam.Atmalxfidcipollellb.  ctuuuiquis  pomdctrem  quamalie.  am  cflc 
fcit,quintumujs  prctmm  ciiis  numl :i auit,/  <fuam  rem.fi.crpajfim.  D.  de  vjuc. 
Lauttundum  7^.?uthnafide.A.D.pro  r^xxccptolingulaacalu/.  & 
raltter.zS  D  de  noxaLail \^\uc  CUm  dc  mabr  hde,  poilcilorc  trattamus,  qui 
non  lit  prxdo.dittmguendu  n  elt.an  conllet  illum  lubuille  aimr.uni  doiun- 
di,an  e}  contrano  non  habuilfc,an  vcib  qucm  aiumum  habuem,ne  c.atur.Pri- 
mOcafunullaettdubKatioquin  nullas  .mpcnfas  rctmere  aut  tollerc  poliit. 
Ncc  emm  hicoccurrit miqu.ias illaqif  d  ruturum  iit  vt  cx  al.ena  >a£ra  pc 
titor  locuplextur^im  putVetVor  impenfas  dor.aucnt,  qu.;s  pro  arbitno  i uo  v- 
tiqucdonarc  potcrat  d.L<,ntahenamAA.D M  donat.  Seaindo  cafu  ccrtum  eifc 
jTianereiUumdominummatcnar,quanuJSxdi6caucrit  icicns  in  al;cnololo, 
cumnon  habueritvolurtacemeiusalieianda-  ,nonma£isquamvel  Lona:  h- 
dei  polfeuWel  ?rxdo1d.L2.C.derct  vtnd.  Tcruocaiu  indubio coi.tra  »pium 
pra-fun .ptio  eft  qu:,d  habucnt  animum  donandi  d  $.etc  diucrfo.d.Lftferuus  ij. 
$.Jio/tu.tm.u.D.adL49*tL  &  ldeo  non  putcmhoc  cafu  dandam  mal* fcdei 
poilellbri  vllariimimpei  farumretenuonem,aut  etramearum  coliendarum 
ra. -uhatcm:m  quo  li  quis  miretur  meliorem  cOe  cond:uonem  prxdoius  quam 
maU  ridej  poHellbris,eogicare  is dcbct  improbitatem  nuLv  hdci  pollellor:s 
hoc  od,o  d.gium  ellc,taix]iiam  qux  lit  maior  quam  impi obitas  prcdonis,  hcc 
ipfoqkbd ett occokiorxiiin  is, qui  rcuera malar  fide,  polKiVor  eft ,  menuacur 
lc  bon?  fidei  potreabrem,pretcxtu  lituh  quem  habct,  &  pcr  occationem  V» is 
cmilis,qubdindubiopra'fur,.!tpi>ileiIbrcqucn.l!betbon9  h  !ei  potius  quam 
maLv  hdev.vt  proinde  boni  coniulcrcdcbeat  mala-  fidci  uoilellor,  ii  pro  eo  co- 
modoquodfperabat,adrcga  d:  iibi  fubdolcdomnuj  alicni,  fenuat  lllud  m- 
commcdum,vt dctc&a trau.ie,cV:  fua  mala  fidc  detenons condiuonis  repcria- 
tur  quam  prxdo.Ec  quai.uisin  d.l.i.non  dcnegetur  nifi  vindicaton,  qui  mala 
6dc 6c  donandi  aiumoin alicno a?d,ficaueut,vt  m dd.tf.cx ^/««/Syiubitan  ta- 
men  non oportet  qum  &  retcnuo  iit  deneganda, cum  a  vmdicationc  matcrie 
polldirutum  xdjfiuumnihil  aliudcumaiceatquodmatcriam  lua  voluntate 
ahcnalVe  tk  donaile  prxfuu.atur.  Qup  admiiu>>neino  daenccum  qui  do- 
'  naucrit ,  rctcntiorcm  lubcrc  debere  magis  quam  vindicationcin ,  cuamJi 
poffideat.  Potcft  autcui  4cri  vt  maJe^dci  poilciVor  faalc  probct  fc  donandj 
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animurn  non  habuiiie:rbrtaffis  1»  cum  ardificare  vellet,in  tcftauonem  rcdc^il 
fec,aut  alicer  coram  cefttbuscxpofuillecquonam  ammoid  iaceret ,  x<tificat:« 
foriicanin  ioloquidem  quodaiienwncilefciuit,ied  quod  tamen  cuscilet, 
qui  m  Ionginquum  protettus,  ibi  detunthis  clle  diceretur A  cui  cllct  ille  aut 
faiiguinis,aiit  tettamcnti  iuxc  fiicccifurus.Poftrema  obicd.o  cli  cx  1.  cjM  cxce- 
pttonem  40. $.1.  n.de  cortdi6i.tndeb.vbi  Martiar.Ui  Icribit ,  Si  pars  don  us  qu  t  m 
dietnpcr  fi.leicommilfum rcliClacit, aiieut  antcdjcm  ridcjcominiili  ccden- 
tem,&  eam  hcres  fua  impenfa  retecerit ,  non  iblum  deducc:  Jam  eile  cxpci> 
fam  cxfideicommiiIo,Kdetiam  iihcres  fine  dcduchoncdomum  tradidcrit, 
pollecum  inceru  condicere.quali  plusdebico dcdcnt.  Pugnaie nnmque id  vi% 
dccurnonioliim  cumcoquoddixinius,impcnfas  malicnain  rem  iactaspci 
a<fbonem  repeti  niiquam  pollc,ied  euamcumd.I.//M4rr<i.i$.ec^./f/.  vbi  aper- 
cum  eft  ex  hac  cau/a  non  comnctcie  uidebici  cond:£honcm,  qi  ai  itun  uis  x 
quitate  r.aturaliinduCtam.Rcipondcndum  eft  lurecoi.fuitiimii:  d  l.cjut  exce- 
pttontm.^o.§.i.non  cra&are  de  aher.ar  rei  pofidlbie  iiue  bor.a-  fidci,iiuc  malc: 
fed  de  herede  rogaco  rcftituere  rcm  aliquam  hercditariam  in  dicm,&:  quidcm 
incertum,<^proconditioiiehabetur.puta  poftmortein  fiiam.  /.  talts  fcriptu- 
tm  $o.§.feaet/i  fub  condtttone.^.cumfetj.D.ae  leg.  i.l.dtes  tncertus.?).  fiW.i.  $ 
dses.D.de condtt.cr  demonfir.vt  exeoconilat  quod  apud  Marcianum  ed,antt 
dUmfideicommtfft  ccdentem.Nequc  enim  poilct  ficn  \  t  dies  non  cc/Iiilct  fidci- 
commim*  quod  ln  diem  certum  cilet  rcLctum.  Quarenim  debentui  in  diem 
certum,eoi  um  dies  ftatim  cedere  dicitur#hcec  nccdum  vcncr ic  ,  /.  cedere  diem. 
Hj.D.d*  verb.figntf.Portb  pendcncedic  incerto,  non  ioliim  hercs  vcredomi- 
nusdtjfedeuamitadominusvt  incertum  fit  an  fideicommilliim  vnqium  /it 
debiturus,puuiifideicommiilarius  ante  dicm  fideicommijfi  ccdcntcm  dc- 
ccllcnto^r  tnLStatitu  4$.$.Corne/to  Fehct.D.dc  tur fifc.&L  ideo  ii  intcrim  cobu- 
ftafitiufula  quarper  fideicomm»ilumcrat  reftitucnda,6\:  camhercs  fua  ini- 
penla  rcfeccnt,quanuis  poftca  fideicommiili  dies  Sc  conditioexjftat ,  non  ta- 
men  videri  poteft  heres  impcndifle  in  rem  alicnam ,  qui  reucra  impci.dit  111 
fuamsquainuispraruidcredcbtieritfieri  pofle  vt  eil^  ahquando  iclUtucnda. 
C.rtertim,vc  non  poteft  ficn  alicna,nili  per  manus  lpiuis  hercdis  cam  rcftitue- 
ns,ica  ncc  ruii  refuiis  primum  cxpenlisjli  deductione  vu  hercs  velit ,  aut  ii pcr 
facti  errorem  ahquem  id  pr£teimiierit,puta,dum  cxiftimat  alias  res  eilc  infi- 
deicoirurullo^quarumretenuoneproipicereiibi  poilct,  ratio  Iaj:eiuris  facit, 
vt  co  nominc  dcbeat  habere  indcbi  1 1  condkiionent»  quafi  plus  debito  dcderit 
aui  fine deduclioiie  impcniarum  reftituit  fideicommiilum ,  ex quo  dcduccrc 
JiLas  potcraLSicut  e  contrarioqiii  mmils  ex  fideicommilfo  perccpit  quam  de- 
beatjipfuin  adhuc  fideicommiflum  petere  poteft,acii  nihif  adhuc 
lolutum  elfet^uouiqueplenillimc  rucritillud  iaufta 
£kmxi.l.debttor  tf.verf.ncque  fidetcommtf- 
fum.D.ad  SC.  Trcbell. 
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E  R  R  O  R  X. 
Dc(cntcntia.l.<juiexccptM>nem.+o.§.i.  d.  de  cond.indeb.l.herts.iu 
ad  SC.Trebel.l.fumpttu  +$.D.de  retvtnd. 

L  l  v  d  difficile  cft ,  air  in  d.  1.  qui  exceptionem  41.  $.1.  d  .de 
condJndeb.  detur  condidcio  inceni.Sunt  c.  iim  qui  putcnt  ideo 
dari  qubd  condicatur  poileflio ex  1.  heres  11.  o.ud  SC.  Trtbell. 
qua*  polleflio  cum  lit  nomen  luns  iignificans  eam  rem  qua? 
non  vkicatur,non  poreft  eife  nili  quid  incertum ,  licec  quod 
poflidetur,certum  iit,ck  faciledemoiulrari  poiTit.Scd  non  po- 
tcft  hxc  interpretacio  dw'tendi,quia  cum  in  d.f.a^atur  de  condi&ione  mdebi- 
ti,eV:  condiccio  illa,vc  tk  caterx  omncs  ,dc  qu:bus  a^itur  co  libro  Digtfto- 
rum.detur  ei  cantiim  qui  defiit  elfe  (iominus,cxcepta  iola  conditione  furriua, 
fatcndum  eft,non  fbliim  poflcflionem  domus  hrfeduaria*  condici,  ied  &  do- 
mum  ipfam,eiuique  dommium ,  quippe  quod  per  tradicioncm  ab  hercde  fra- 
&am  traniicrit  in  fidcicommifranum.  Dominium.  ,  irquam  ,  non  Qiuri- 
ciaiiumev  lcgicimum.vciam  alibi  docuimusex  1.  qutvjumftuclum. 3.  D.Jtv- 
fusfrulluspei.&A  bonitMiumJ.fatta  ^.tn  prin.D.ad  SC.Trebell.  alioqui  noti 
poilet  habete  locum  condi&to  in  hac  fpecie/t  hcrcs  tradendo  rem ,  nihij  ni/i 
pofleflioncm  cradidiiier,nec  aliud  quidquam  acapicntis  feciilet,  d.  \.fi in  *- 
reo.2t,.ver fedetfi is.D*eod.  Qw  locus  non  aliaratior.e  cum  hoc  concihari  po- 
tcft.  Ncque  obftat  dicta  4ex  heres.  11 .  r>  .adSC.  Trebetl.  vbi  dicitur  y  heredem, 
qiudcbueratquartam  rctinere,fi  totam  hcredicatem  rcftituerit,  ncc  cauerit  ii- 
biftipuJadoncmlcgatispropoiitaexcdicloiIlorra*toiis,  de  quoin  ticulo  d. 
Si  cuiplus  ejuam per  l.Falctd.hcetJlegatum  ejfe  dtcatur ,  poile  rcrum  heredita- 
riarum  poileflioncm  vei  repctcrc  ,vcl  nancifci,&  poftea  vci  adueifus'  agen- 
tem  doli  mali  exceptione.lder.im  ron  lic  accipi  debet ,  vt  pofliteam.poiicA 
iloncm  repetere  per  viain  cordiCtior.!s,vel  altcrius  actioms  ( fecum  eium  Icx 
pugnarct,c  \m  in  proximc  prxcedcntibus  hunc  hcredem  dicatiimilcm  eiTe 
illisc]uirctcntiones,quaiiolashabcnt,omitcunt,quod  falsb  &  cor.tiadi&o- 
iic?dicercciu*,ficonominehabcrctaliquam  aclionem. )  Scd  fenfuscft,  poile 
interdum  fieri  vthic  hetes  qui  folam  iccemionem  habuit,nec  adtioncm  vl- 
latnhabcrepoteftjaliquacamcn  ratione  poflelTIohem  caiundem  rcrum  he- 
rcditariarum  repetat,vel  nanciicaaujaho  fcihcct  uue5quam  prarccxtu  quartc 
nonictent.r,dummodo  ;inevicio6\:  doIo.Quod  vbi  em  uuequucus,  tum  vcro 
demum  vcacur  cxcepuonc  ad  rctiner.dam  quarcam  ,  <i  cafdem  rcs  fideicom- 
miirarius  petcrevelu  cx  rideicomm-flo ,  ncc  quanatn  cx  11's  decrahi  patiatur. 
Exemphim  autem  hcredis  qui  rcpetierit,vel  na£rns  nc  pofleflionem  ,eiTepo- 
tcft,ii  rortceaftJcm  res  emerit  bona  fide  ab  eo  qucm  hdeicommiflarij  luccef- 
/brcm,iiiieviu'ucrfaicm,i:uefu >gularemcfleputabat,cum  noneflet:  aut  fi 
tancjuam  heres,fiueleg;t:iruis  ,fiuc  teitatrentanus  hdeicommiflarij  qui  fal- 
sb  defun&us  diccbatur  ,carundem  rcvum  poiicilionem  occupauent.  Hise- 
nim  caiibus  nancjfcitir  pofleilioncm  fine  a&ione  :  vt  vcrb  cam  repccac 
ctiacu  oer  adionem ,  adeoquc  condi<5bone  ex  alia  camen  caufa ,  facile  fie- 
ripoteit ,  fi  cum  fpecic  1.  heres  iungas  ipeciem  dicfce  legis  yut  \rxceptto- 
nem.  §.  1.  id  eft  ,  ii  ponas  hercdem  hunc  antequam  hereditatem  rcfti- 
tuerc  deberet ,  multa  impcndiilc  ad  confetnandas  vel  rcficicndas  rcs  hc- 
redicarias ,  iu  vt  co  tcmpore  quo  fideicommiflurn  rcftiiuit ,  iu^  habucrit 
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dtiplicis dcducbor.is  faciendar,eatum  fcilicec imper.farum.& quarta\  Nam  ii 
C  iO  ti  ano  r.eutra  d -*duc*b'one  racta  totam  hereditatem  rellituJt , ron quu-cm 
animodorandr^qaot  afaroi  fupcrei?etlocusqt«tooni,fc  Iper  cnorcm  tacu, 
putans  f  >rte!ai:slibi  cauuun  eflealiis  rebus,qi«as  adhuc  per.cs  tc  habcbac 
canquatn  hercditanascV:  max.n  i  vaions,  quastamenex  potifacVo  aprarrcnc 
rVfle  abenaseaque  caula  tardcm  eu:c>ns,certumeft  pofie  illum  codicerc  res 
hjrediianas,quarum  r  ropter  impeiHas  habuerat  retentioncm,ob  eam  caufrm 
quam  lupra dlxi.  Atque  ita  poftqram  ea  con^  icione  ruerit  allccutus  vt  reruixi 
hcred  tariarum  poucOtonem  rea  perauer  t,vteturexccptiore  dbiy.cn  tacum 
ad  expc  fasdtdacerdas^pro  quibus  corditionem  exercuit,fcdct:am  rd  rcti- 
neiidam  quaitam ,  quamuis  prawcxtu  ron  retentarquarta*  coi  dictiorem  r.on 
fuerit  hab.turus  E:  har.c  Pompon:j  lentcrtiam  fuiTeexeo  apraret,  quod  fLb- 
iicit  taquam  tcrtij  rcmcdij  !oco,pollc  hunc  heredem  deb:tor.ous  heitditaf lis, 
qui  ror.dum  fo!ucrirr,deruntiarc  ne  fideicommillariofoiuai  tpriu£qu.  in  libt 
dcbiram  quartam  fueric  iplc  cor  lecutus.Talis  eniin  denuntiationis  tacieiu  r 
iushabetvi  adcio  umdircciaruin,quaspencsierecii  cc  etiampoft  reftitutam 
hereditaism,/.  fi  heres.yo.  D.ad  Trr^W/Lficut&poftreftitutiorem ,  hercsiu- 
h  lotnmus  manez^.reftttut ajrtfttt.de  fideicom.  hered.  quarum  a&ioi  um  dirc- 
#arum  poteftate  confequetur ,  vt  fi  debitores  hereditarn  poft  ccnuntiationc 
foluant  fiddcomimiiario,pcrinde  teneantur  ipii  heredi  ioiucrc ,  ac  li  non  fol- 
uillent  canquam  minime  liberatf  vt  ca  ratione  extorqueat  quarta.Diccs,  futu- 
rum  hoc  cafu  vt  habeat  heres  a&ionem  ad  repetendam  quartam,quod  tamcn 
nosfupra  negauimus.Sed  refpondendum  eftumo  vero  confequi  eum  hoc  cafu 
quartamperviamretcncionis,  nona&ionis;quia  confequitur  vi  dnefbttutn 
a^onamquasrecinuic,cumpcr  refticutionem  nonnili  vtiles  trai\srerantur. 
LxJ.ita  tamen.iy.§.j.  Dad  SC.TrebeHSicut  nec  fideicommiilarius  pet  reftjcu- 
rionemfithcres,iecltanctim  heredis  loco,nec  ponimus  heredem  agere  contra 
fidcicommiiririum  cui  reftituit  hereditatem  ( harc  cnim  a&io  eft,quam  nos  ei 
denegamus)Sedcontradebitores  hereditarios,quorum  nihii  intertuic  der.u- 
uationistempore  vcri  mluerent,an  heredi,  an  fideicommitlario.In  eoqtie  nb- 
leruandaeft  diflcrentia  eiegansinterquartam,qua!ex  fideicommillis  vniuer- 
faUbus  Senatufconfulti  Pcgaliani  autoritatcdeducitur,&  eam  quar  pcr  legcm 
falcidiam,ex  lepatis.Quartam  enim  faicidiam  heres  poteft  nut va-.dicaie  tan- 
quaui  dominus,li  non  per  traditionem  legati  dominium  tranftulcrit,  vt  in/./<« 
neam.26.D.ad  l falctd  aut  condicere,fi  fortje  (olucrit  per  crrorem  non  dcducta 
quanatpcr  errorcm,inquam,  non  iuris,led  faCti,  cum  putaret  lcgi  falcidix  lo- 
cumnonetie,ignoransrortaHcxs  alieriunlatcns,quod  poftea  emeriit,/.r«g«A*. 
<>.§./! fuis.D.de  i*r.&f*ft.ignor.h.§ fi legatis.u.D.ad  l.falcid.\h\  Paulusa:t, 
liiegatariuspoHeflionemr.actusfit,  cVquidem  ex  voluntatc  hcrcdis,vt  r.on 
polTit  eires  auocar^alioqui  tcneretur  interdiclo  ^Kcrwm  /epatcrnm ,  li  iibi  ipli 
lus  diceret^.i.iD.^iw»r./<^.)dandam  eftc  aftionem  hcrcdi,(cilicct  codidior.cm, 
nonvttotum  legatumreftituatur ,  fed  vttiiiitum,qucdfupradodrantemcft, 
auferacur.Et  ratio  diuerlitatisel\quoniam  alia  fuerunt  vcroa  lcnatufconfulti 
Pegaliani,alia  legis  falcidiar.Lcx cnim  raicidia  libcram  illam  tcftar di  facuka- 
tem,quam  a  lege xi i.tabularum  primiim indudam  lex Furia  &  Vocomapo- 
ftca  reltrinxerat,ita  refticuit,vt  tamen  non  liccret  cuiqua  ciui  Romano  legare 
fupra  dodrant6,vc  ea  racione  cocius  hereditatis  quadranspenes  heredem  inta- 
t>us  tcmzBei*£,d.Ujn.pr.D  WScnacufconfultum  verbPegafianum  non  pro- 
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fube:  r.c  poflTu  quisrogaic  heredcm  de  tota  hcreditate  reltituend.v.aut ,  quod 
ldem  eft,non  pcrnulit  dumtaxat  vtrogar;  hcres  y/otlec  dc  rcftitueuda  hertdit.;- 
tc  vlque  ad  dodrautem,lcd  cantum  permuit  hcredi  vc  perinde  bcerct  ei  qu.r- 
tam  rctmcrc  cx  hcrcdiutc  reftituend.i,acque  pec  lcgcm  falcidam  cx  lcj;atis  ca 
Tctinexc  cocediz\it>$.fed  jMtaJnfttf.de  fidetcom.bered.  vn  e  &  ahx  dittcrentix 
omnes fluxerunt.qu.r  no paucx funt mtcr quartamFalcidiam     Trcbtll  at:j, 
vt  vocmt,teu  reditis  Pegaihua.  l.in  <jnarram.r)\.D.ad l.falctd.  led  illa  n.tcr  ce- 
teras,qiv>d  lexfalcidiammuithngula  legata  lplbiure  prurataomnium  poruo 
nctLwqHatittfate.$\.$.v/t.D.eod.idctitUciiivzc\ii  letyua  lint  cetum,r.o.j  vde- 
antur  legata  nili  feptua£inta quinqus.li  nercs  non  autev  lit  habicurus*qiiadi  a- 
tem:itavtvnius  lcc;au  talcuiianunquamex  aho  lit  dcduce::da,  mlji.imvui 
peribna^iuo  lcgata rehdta lint ,  quorum  altcrumnon  patitur  diuilione,  nec 
co:  f.que|er  dunmuuonc:aUeiU  vero  paiitur  I  fi  fund>u.iyl.fi  ferutu.y^.cit  feq . 
D.eod.Ax  Pcgaliana  non  cx  lingulis  rcbus  heivditarns  debctur,fcd  cx  tota  hevc- 
ditatcudeoq*  nilul  intctdt  vnde  de:raha.ur,dumodo  hcres  ea  habe.it,vt  no  mi 
ru  promdc lic m  fpecie  d.l.beres.2\.xez\  e;e  cu  quarta  cx  folis  rominibusdcbi 
toruhereditarioiu,quibus  denunuatu  foiC  vt  nO  ioluerrt.llla  igitur  duhitatio 
fcmper  manet,cur  in  fpecie  d.l.beres  ejut  eccepnone  40.  §.t.de  cond.tndr6.con- 
djCtioincerti  dctur,cumdomusipiaqui-ccr.acit^«:  in  quam  rnipenia  facra 
fuit,condicatur.Refpo::dcndumcl't,ipiam  quidcm  domu  condicj,(ed  noquaii 
tocalicindcbicauiccacenus  tatum>quatenus  hcrescam  reltiuiedo  plusdcbito 
dedJt,vtprobantvcibailia,7«<»// p/us  debtro  dedertr.Ax  qui  ron  phisdebito  he- 
resdeii.t,i  ifi  quaccnus  m  cam rcmimpc.  diuquantum  vcrb inipcnderit,cerc6 
lciri  non  por.ett,ptiufquam  taxaca  fueric impenia.aut  paiuuin conicnfu ,  aat a 
iudice,aut  a  probis  viris  per  uidice  conltituus.Nec  miTus  dc  taxatiorc  quqn- 
tur  priufqua  ncres  fa&us  lit  pollcllbr,vt  impcfa  poflu  <ieciuctTe,rcc  ci.iin  dc- 
ductio  alij  quam  potletf ^ri  daiur.Cfi  eigo  n6niii  mdebitu  cOdicamr ,  nec  icia- 
tur  quantum  lit  indebuum,c6fequens  omim  o  cit  vt  hxc  indebiti  codicibo  in- 
ccrti  iic,non  certi.QMod li  poneres  fideicOmiilunvn quod  impefa  tacta iit ,  n6 
fuitlerci  certx,(cd  hciedicatis^qux  cu  in  nire  cOultat  nihii  cclu  ligrificatrpcr- 
indequidecfleclocus  cOdi&ioiu  iuceru  addeduccnda  impcnsa,  Ced  ahanoua 
ratio.n.e,quianimiv.u  fideicomifium  quod  dcductrccur,inccrtu  eiltr.totu  enim 
condiceretur  tauquam  indcb  cum,vteconciario  totum  rideicommiirumperi- 
tur,quamuis  lam  maion  cx  parcc  iohuum  iic,  quamdiu  aliquid  fupcrcft  quod 
nondumtucntrcltitucum,vc  in  d.l.debttor.^erJ.nc^Hefideicommtffum.^cd  cotia 
eam  ittorum  icntcntiam,  qnam  nosrctutamus,illudomnium  fortiiTim^  vr- 
gct,quod  nopolltutt  illi  ipiidiccrcqu^nam  titeaa<5i:io,quam  putant  accomo- 
danua  malx  fidei  polidlori  a  I  dcduccdas  impcfas  polt  rcilitution6,cum  neq^' 
vindicauo  ellc  pcilit(qu<^  fcil.-ccc  non  datur  mli  domino,  qualis  prxdo  neque 
eit,ncqucvnquamfuit,hcutnec  bonxfidei  potleiiorvindicauonc  cadc  ratio- 
ne  habcrepotett.  )neque  c6dicJ:io;ci\m  nihjl  ille  tecerit  acdpictis^uod  ad  in- 
duccnda  codit5tioncm  neceflaiium  e^dA.fi tnarea  o.de  conditl.videb  Etvtro, 
fibonx  fidci  LioiTctror  tu  quoque  ciim  rem  adhuc  habetjnonnili  pcr  cxcepuo- 
nem  doh  mah  confulere  iibi  poteft.prxdo  autc  pcr  ohSau  dtliaxat  iudias,^./. 
pUncfi.D.de petit.bered.  cnm ///W/£w,fcquitur omnino vt poft c6 domino  rc- 
fticutam  omni  prorfus  auxjlio  dcilituantur,quia  iicut  dommus  rei  fux  poilei^ 
(ot cffectus  nulla  amphus  indiget  acCtionc,  ita  nec  fieri  poteft ,  vt doli  mahex- 
teptio  iocuin  habcat,(a£tionem  cnim  ahquam  prxccdue  neceffip  eit  vt  ei  pof- 
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fit  fubiici  exceptio  liue  doh3iiuc  al.<a  qua:hbet)nec  imfus  otfrcium  Jiidicis ,  cui 
lcilicet  non  ahcer  locuscile  potefisquam  li  irdcx  aliquis  iit,  nequc  iudexefle. 
-quinpiius  iudiciumcV  ivu.  ulan  Piaccrd.ctauencquam  pc  no  r.on  d  &at, 
lil/i  ei  cui  vel  dire&a aftio  compctat ,  vcl  faltem  vtjhs  ahqua dar.da  fa.  Itaque 
fi  r.ulJa  lit  aet.o  qua*  vel  donv.no  dan  dcbcat  roft  lellitiitior.eir ,  vel  ei  cjui  ali- 
quaudopoilcllbr  roit^nfcqucnscfc,vtnec  offico  ludicis  locus  eflepoflit. 
ldquc^ariusapparetexeo  quod  us quoque  califcus,  in  quiLus  ofrn..'o  mdi- 
cis  iocuscilc  aljquai  dopottut ,  (iun  cn  eblig.tio,  &c  qua*exeans/ccbatui 
acho  exun&aiit,qua?  omcium  iudicJS  admiuere  poterac,  r.ulius  an  phus 
huiufir.odi  officio  iudicis  locusielmquitur,  vt  in  l.tjnt per  coiiufontm.  49.  $.  1. 
■D.de  ati.cmpt.vbi  fcnptum  eft;fi  cmptor  qui  moram  ccnuixerar  in  foiuti  do 
pretio,ob  ldque  vfuiasdebere  c^peratexdiemorx  fecurdilm  i.atura  omi.iu, 
bona:  fidei  iudiciomm,poftea  f  luerit  fbttem  pretij  ftne  vfui  arutn  acccifione, 
vfaraspoflea peti non  polIe,cu  heynquitlex^ion  iintin ob!)garione,fed  officio 
iudicis  prjLitentur.S-Mifus  elt ,  folutionepretijloluta  elTeaclionem  ex  vcd  to, 
qua*  competcbat  vei  ditou  contta  emptorc  ad  pretij  folutioncm.Et  idoo  cum 
prettum  amplius  peti  non  poili?,nuliaque  in  eam  rem  fuperfit  a&o ,  ncc  offi- 
cuun  iudias  ampliiis  vllum  fupereile  poflic,exquo  prcAar.da.*  ijnt  vfura*,cum 
pro  v/oris  folis  nec  a&io,ncc  iud:x  dan  poflit,quia  non  funt  illx  in  obli^  auo- 
ne quomodoeratprctiu  pnufquam  fblueretur.  Qub  etia  pertinetquou  Pau- 
lus lcnbit  in  Lqutro.tn pr.D./ocat.vfuias m  bovx  fidei  lucLcus  non  tam ex 0M1- 
gauoneproficifci,quam  officioiudicis  aoplicari.Quibus  tan  c  locis,quod  f  .1  c 
mirum  eft,abutuntur  interpretes,vt  prooent  oflicm  iudiosnon  pra:iupponcre 
obhgation6  aut  adrione*indeque  fuomore  noua  diitinc^oncir.tcrut  ,priideci- 
bus  imnime  cognitam,vt  daplex  con(t:tuat  officiu  iudicis :  vnu ,  quod  ncbilc 
vocanturdtenj,quv  d  mercenari(i>nobile  appellantcs,quodex  nulla  oMigatone 
£c  aCtione  pedetanercenariu  vero,quod  aciionipropofua:  fubferuit.  Neq-,  ta- 
me  ofticij  illius  nobihs,quod  reuera  nullucft,excmplu  aliquod  auferunc ,  mii 
qucd fumuntex  rdtiuitionibus in intcgrii, quaii millacaru  nomine  a£tio co- 
pctat,fed  fufficiatofficiu  mdicis  implorarc,ex  t.pr*ftlli.}7.&  l.tjuodf  mtn.  Z4. 
§.vlt.D.dc mtnor.quod  tame quam  ralium  lit  conllat  ex  ipfa  dcfinit:ore refti- 
tutioiiis  in  integrum,quam  Paulus  lib.i.fcntentiarum  tit.  7.  dcfiiv  t  eilc  rcinte- 
grand^  rei  vel  caui^  ac>ionem,bs  fcilicet  cafibus  quibus  pr<jtor  dc  reltitutionc 
ii\  integru  aclione  Sc  iudiciu  dabat.Na  cum  uactabatur  de  refbtucionc*  mino- 
«s/le  quain  ut.D.d* mtnor.rfrC.ead wxior  ip|e  coi;ncfccbac,ronmdJccmda- 
i^t,ideoque  dicebatur  pendere  ex  fola  prc;toris  cognitionc,/.  iJ.l.Ci*  c«uf*.\). 
&Tt6.QMf  mmor&vXii.dtmtnor.  v.t,proinde  mjru  Jioneflet  aftioi  i  co  ca- 
fu iocunoneire.vt yec  ofticw judids lociiscffepoterac,cum  ^deximllus  tfl^i, 
quod  tamen  obitcf  Jic^um  dteJEodcnTpcrtinet  quod  fciiptunitA  in  /  fdtpo- 
fit*\+.C.dcpof.(\  is  c]ui«dcpofitam  pccuniam  fufccpit,aut  ca  vfus  ht,r 6  cfle  du- 
f>mm  qiunyfuias  quoqjie  prarftare  deberer.id  ei.im  elt  ex  bona  fidc,iudici(S  au- 
tc  depoi^ti  bunpcikiei  eiii.Sed  li  cumador^poiiti  adione  cxpci  tus  efl,et,tacii- 
oiodb  Cortkcond^ymQf^ eflt,p?A  po^^.  vlcra propter  v furas  expenii: 
non eiu*n  du«  wQtioim Aim,ipquit Jip^r^wi:, a)ia  forus ,  ajba  \  fura;  uiv , 
vna^t^fc^quaiiiuisvfivf  quo^ue^^  vcni^to^cio  1 3  fh.  S 
qua porro ^on<yniCa,vbi  fcmel  coii^^:9/^iica;ft  >  qu*ir uis  de  forte 
Uintum,nullavfurarun7'fa<ua  mendone,pi^^>Matt  m  iit ,  ron  poccfl  ueran 
prartextu  vfuraium,qux  Kei  ittfcat*  excc^ne  funm\oueauir,vt  fcmpcr 
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cueiUtA}aotieseadema&io,(upcrqua:arn  fenielu.dicatumeit ,  turfus  iudicil 
dcJuotur,JW.ftf.  deexcept.ret  tud  vtiiKcll.gaiiuts  ,  lidua-cll^nVoblig.Jtio- 
ncs  ,  &  adio'  es,vuaforcis  >  &  alta  ^f.irarmn  ,  foro,vtpoiccondcnuat!o 
ncm  (ortis ract.un,fupere!lcc adhuc  aciio  viu-aium  v itra pciTculum  exjcptio- 
nisrci iiidi.au; :  vtaT dux  eilent  lupulauo  ies,vna Ibrus,  c>:  altera  vfurarum./. 
Centum  Capu^.vcrfne^ue  entm  D.de  eo  cjho d  cert.loc. vc  e  d  i ner  forfi  in  iudicio 
acium  ciletde  folis  vfuiis3qiue fcilicet  tlicnt  m  obligauo:  c(alioqui  de  i  s  loi:s 
agi  uo  lpo  IeO.ioa  elIetvcrcnJum,nerci  iudicac.tr  excepcio  noccrcc  circa  for 
tis  petiuonem,quianeccompeterct,  c impuflint  quidem  vfur.r  pei>dere  ex 
obligatio  ic  ibnis,atnunqu.miobu^atiofort,sexviuri&)/./?wi/<^f/tf.  %t,  D.  dc 
except.  rei  tud.  vbi  addit  Ylp.anus  i  Jem  eilc ,  ii quis  e\  bo.ia-  fidei  iuujcjo  vehc 
vfuras  cantam  perfeqiu  A  necdum  petcre  lorcem,  tx  hieric  codemr.atus.Nam 
uihiiominus  vfura*  futuri  ccmporisceJunt,  ld  cft,  mcipiunt  quotidie  dcbcri. 
noti  iurc  obligationis/ed  ofticio  iitdias.QujUiidiuenim  manet  cctrafttis  bo- 
nx  fiJei.camdiu  curnint  vfutar  Acqui  remanct  concra&us,quamdiu  i  cque  fors 
foluta,neque  fuperibrte  pro  m  ltiatum  cifcergo  cmamuis  pio  prartcnu  tempo- 
ris  vfum  ackor  fuerit  co  idcmnarus,quia  tap.cn  lupereit  acrjoqtur*admitcctc 
poilic  officium  iudicispro  fucuri  tcmporis  vfuTis/Jpereit  ctiam  caruin  prxfta- 
cio cx  orficio  ittdicisi  cui  tamcn  locus  eile  non  poilet ,  ii  boi >at  fidci  aerio ,  fuic 
prop:et  folucioncm  fortis,  iiue  propter  condemnacioncm  dc  Ibtte  nulla  rcira- 
nerecQum  imo,quodmagiseit,ficrjnequitvtofficio  iudicis  locusliccocafu, 
quoexceptiofiue  doli,liue  alia  locum  haneac.Quiacum  excepuoncs  ponantur 
in  fbrmula,quam  omntmodo  iequt  ludex  cogicur,  non  poteit  mdcx  rcgerc  aut 
contemncrecxccptionem  quam  Prartor  adnuiit :  ciimquc  vel  lniiitus  cogatur 
pronunciarc  fecundum  formulam,rruItra  &  ridiculc  reus  officium  ludicis  im- 
plorarct,vtcxcepcioaJmitteretur.  Officium  enim  iudicis  circa  ea  veifatur, 
quat  non  alia  rationc  iudex  facere  cogitur,  quam  qubd  ita  vir  bonus  qiuhbet 
ellet  arbitracurus.Vndc  eft  qttod  in  iudiciis  tantum  oonar  fidei  Iocum  habet  of- 
riciumiudicis^c  in  arbitrarus,  qua?  ad  bonar  fidei  mdicia  quamproxime*  acce- 
dunt,/<  iinA  tantundem.-j.D.denegot.gifi.l.y^.in  bts  auo^tte.  D.de  t/wr.Non  etia 
in  itrici's,quar  ita  funt  ftricra,  vt  nunquam  fieri  po/Tint  arbitrana ,  cuiufmodi 
furrt  a&io  cx  ftipulatu>&  condi&io  certi  cx  mutuo.  Nam  fi  cum  intcrpretibus 
putcsin  vindicacione  &  hypothccaria ,  ( quod  tamen  ego  nunc  non  admitto) 
cilc  illas  ab  originc  itrictjas  vfque  ad  interpoiitum  ai  bitrium,exinde  vero  arbi- 
qrarias(magis  enim  probo  elle  &  ab  initio  &  fui  natura  arbitrarias,  §.  praterea: 
1  .ftit.de *<.7fo//.)potclt  facile'  officium iudicis adrrutti,priuscciani  quam  fit  ar- 
bitraria,quoniamnatora  cius  non  rcpngnat.  Huictaft  co,  quod  dicimus  doli 
cxccptionem  non  poile  cltm  offido  iudicis  Concurrcrc  ,  valde*  obftarc  yi- 
dct\}c/JitmptH4.+&t>.de reivindtc.iniltis verhis:Veritm exctftione  doh  oppcfitm, 
peroffkmm  iudtcis  a^atisrastQneferuanM.Cwzausio.otf  I.  faceri 

cocitur  inconncxum  iilud  6V  ext%o\  diccndi  gcnus  eile,&  ita  accipicndum,vt 
verofficio  iudicisjvel  cxceprione  doh'  oppoftca  fumptus  <crucncur,vt  &  in  i.ho- 
ru fidei.u.D.de  m>xM/.atl.Scd  ^fficJtVerf  iis  qui  Papiniani  clcganoam  norunt, 
lam  m ale"  dc  co  fenurc, v t  Rbi  vhquam  placuerit  in  gcnere  diccndi  cam  incotv 
ncxo:eftqucmulcoprobabiljus,vc  cavcrba  per  offinum  tudicts  ,  adknbamus 
imperito  mtcrpreti,qucm  fcrcTlerit//.i>/4»f.j8.D.^ petit.bered.  non  animad- 
uertcntcm  i n  d.  I.  plane,  tta£catf  <fc prxdone ,  cui  non  potcrat fuccurn  nifi per 
offidumiadidsjcumcxcepuonemdokhabereiioii  poiTu:ac  in  dJ.fumptus^ 
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traCbri  de  bonac  fidei  poilci!ore,cui  cum  ex.epuo  doli  mali  prodeiTe  debe.u, 
o&au  n  u4iJis:?tccihriujneileiionpotdt,nuivnorbrta{Ii5caiu  ,  quofuenc 
onniriillacxjepaoj  iformulapr.ecorwjroneper  incuriam  bou-  Hd.-i  poifef- 
£>risTu;ic  enun  ficuc  no  1  poHex  mdex  admittcre  excepcionem  quam  Pnetot 
non  ainfciuTet.ita&cx  o.liciofu  >cogerctur  fubuenire  bonx  fidei  polleifon, 
nc  dunor  eflet  coditioe»us,quam  li  prcJociTet,vc  quod  omillum  eft  liue  a  d:jc 
t  ore/iue  a  bouc.  fid p jucllorc,'  on omitterccur  rengionc uidicaos, vt  loqui  cur 
Pap nianus  quamus nidiirinuli  i]>cdeii\/.^ufi/Hm.i^.D  de  tcfi,b./.fires  ob{t- 
gata.p. ixfit.  D.de  legat.  i  obftare  dcnjque  fupcn oribus  vi  Jet  ur,/.  i . C.  de  infant. 
rxpqfivbi  imperator  Alcxa  icfcr  refcribit,fi muito  vel  iguura  ice  ce  parcus  ancil - 
Lctua^vel  ^ctipritfarexpolitus  iit,repetere  te  eum  non  prohibcri,fcd  reftitu- 
tio  iemeiusicaiaciendamcil^vciiquain  alcndo,  vclad  diiccndum  artificrfl 
iufte  confumpca  meiinc,tupoileilbri  reitituere  debcas ,  fi  mod6  non  a  furc  vni- 
dicaueris.Qux  exccptio  probac  a  corrano  (cnfu,nullas  crgo  cc  impenfas  nc  ali- 
memoruui  quidcm  debere,li  partum  hunc  a  fure  vmdiccs  .cum  tamcn  ncgari 
non  pofficquin  alimencoru  lmPcnGr  llnt  neceiTaria- ,  quas  fupra  dixuuus  fem 
perciIeieit!tuaidaseuamprxdoni,cx  d./.p/anc.  d.  I.  dormm^.  C  de  retvtnd. 
Non  piacecpnoi  refponfioAccurfij  diftingucncis  rurc  acartcris  malar  fideipof- 
lellc^busXdienirn  malar  fidci  poilcfloie  a  prardone  diftiaximus,nonpotCit  ta- 
mcn  diilingai  fur  a  prje Jone ,  c.hri  in  nulio  alio  djfterant ,  quam  qu>J  rur  rei 
mobilista  itiim  c[\J.<jttamrem.#.D.devfiHcapVtx<io  veri>magisproprie,non 
nifirei  immobibs.QuainuiseciamadresmobilespolTIc  ca  appcllacjoexcerdi 
vc tn l.fi cxfltpnlationeA. D.de acpoff. Probabilior igicur eft  alia  folucio  Accuriij 
dilm>guencisimpenfasneccirar;as,quarpcrreruinnaLuram  (eparari,toili  cV  ab 
radipoirur.t.quamuisnoniinereidetruncito  :  cuiufmodi  iunc  impcnfaf  rcfi- 
cjendorum&  confcruandorum  xdificiorum  ab  us  qu.r  abradi  nullo  modopof- 
funt,ne quidem cum rei  dcinme<ito,quales funt lmpenfa: alimentorum.  In iis 
qur  func  prior/sgeneris  locum  habec  quod  hucufque  diximus ,  refticui  eas  de- 
bcrc,id  fcilicec  fuadente  maxiina  arquitace,vchoc  lncommodum  fubeat  domi- 
nus  pro  eo  commodo  quod  fentit  ne  rci  fui  detnmentum  fiat,  dummod6  /ci- 
hcet  ea  rescxtet,in  quam  inipci-fae  fa&r  funt  d.  /. plane  tn fin.  In  ahis  vcro quac 
abradi  nuilo  modo  polfu  . t,locum  habct  quod  fcriptu  eft  m  d.l.\ .C.eU  infant. 
cxpofivx  non  debeant  reftitui  furi,neque  prardoni,  neqoe  alij  cuihbet  mali  fi- 
da  poTeiron  nc  ex  equitatequidcm,ctlm  earum  commodum  non 
'poflit  auferri  nc  quidem  volenb  domino.C^tcrum  probac 
optim^  d.l.i.quod  nos  fupra  difputauimus  contra 
Quadum ,  (eparandum  ertc  omnino  hac 
lUic  bonar  uuci  po/ieitorem  4 
■         fure  &  pr  xdonc. 
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Erjior  primvs. 

Defiatutc  faciente  heredetn  extempore, 
&  ad  tcmpHs. 

V>€ s t  10  celcbris  eft,&:  trequens  in  lis  rcgionibus  in  qui- 
bus  extant  ftatuta ciuitatum  excludeua tbcnunas  a  legio- 
mainceftaci  fucccflionc  tauore  mafculorum  ,&  ynandtM, 
aut  quoAdufcjue  mafcultfMpererut  .cuiufmodi  pleraque  funt 
in  Italia ,  eorumque  aflldua  mentio  apud  interpretes,no- 
ftros,maiore  ex  parte  ltalos.Etli  autem  illud  ttatim  occur- 
ric,  quodadhanc  quxftionem  retpondeamus,non  polle 
pcr  ftatutu  fieri  ,vt  quis  heres  ht  ad  tepus  aut cx  tempore,quiahcrcdicasnequc 
ex  dic,nequc  ad  dicm  dan  ^otedJ.heredttae.^.D.de  hered.mfht.  Confentiers 
tamen  voxeft  omnium  intcrpretum,ftacuco  fieri  vcruqucpotlc.Siccnim  Bart. 
abornnibusaprobatur  m/.v/t.§.  tjuandotnpendenti.nMm.2.  D.  ad  SC.Tertt/L 
vbi  etiam Bald.tf-  ad Lcxtr4ntum.\.num.s\.  C-de  hercd.wfiit.  Ratio  quam  ad- 
ferunt,illa  eft,qu6d  per  ftatutum  fieri  pofll  t ,  vt  qui  herej  fuit ,  dcfuiat  efle  he- 
res,cum  poflint  ftatuto  fieri  ea  omniaqua?  fiunt  pcr  legem.Quid  cnim  al.ud  cft 
ftatucum  quam  lcx municipati  lllius lod,cuius ttatutum  ctt?  Scd  camcn  racio 
hxc  videtur  mihi  vicio  duplici  laborare.Primum  illudcft,  quod  fupponic ,  non 
aliam  rationcm  etle  cur  hereditas,nequc  ex  dic,neque  ad  die  dan  poflit ,  quara 
quiaisqui  fcmelheresfuit,  ncqueat  poftcadeiincre  heres  etle.  Alccrumcft, 
qubd  fupponit  eciam  pro  vero  pofle  ficri  pcr  legem  vt  heres  efTe  delinat  is  qui 
lcmclfuit,  Vtrumquc  verofalfum  eft.Namfi  quidcm  deeoduntaxatquxrc- 
rcmusjcur  hcredicas  ad  diem  &:  ad  tempusdari  non  poflit,illa  vtique  racio  ad- 
ferri  potTet,qubd  qiu  aliquado  hcres  tuit,is  necclle  eft  vt  hcres  e  tk  perfeucrct, 
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l.ait prttor.y.altas l.etft fine.Sfedyuod Papintanm.D.de vtmorJ.ei  qitifoluendo. 
'  SS.D.de  hered.tnfiit.Scd  ciim  dc  illo  etiam  qu.cranius,cui  heiednas  non  polfit 
dari  ex  ,empore,nilU  atcmet  uactarc  an  qui  hxres  hut  poflit  ueiine.  c  hjrcs  cf- 
fe,quand;>qudem  >sq,ii  CX  cemp  ->re  hcres  fieret,fi  modofolus  ellet,  nu.iquam 
antca  fuilTeC,ncc  promdeclle  deitnaet.Neque  tamen  dubita  duin  elt,quinex 
ea.Jem  rat  onc  proHuac  vtrumque  illud,v. heredtas  nequc  ex die,ncquc  ad  dic" 
daripoilii  E\  eo  mm.rum,vt  puttr.quod  cum  heicditas  lit  hccio  legis,  no  aham 
ob  caufam  i  tlucta,quamvt  dommium,quod  dcrunch  fuerat,poflit  ab  eo  cot> 
untian  i  1  hcredem , cV:  vt  ahquis  iurium  omnium  qux defunolo , Sc in  dcfun- 
ttum  compeucbant>nr.vlertim  ver6  arns  ahcni  fucceifor  conltitucrctur,  in  que" 
creditorev  agerc  poilent.oc  cums  nonune  bona  vcndcrentur.  Ea  ver6  dominij 
conur.uauo  cVJuccelfio  m  vriuerfum  ius  quoddcfun&us  lnbuit,fieri  non  pof 
fetjivno  vci  miiiimoinftana  interiumpcretur,quomodo  eam  interrumpi  ne- 
celfe  eilet,li  hereditas  cx  temporc  darctur,qiua  tempus  omne,vt  ab  aliquo  in- 
llantiincip.at:0}Kiitetyquodadpra:ceJcnt:a  inftantia  nuuquam  poflit  rccur-  • 
rere,ltat  namqne  m  perpctuo  fluxu  nur.quam.  Vnde  eft  quod  uici  folct,  Teni . 
pus  nunquum  retiouahi  ,  in  eoque  dirierrea  conditionc  qua!  facile  ictro- 
trahjtur  qua  d.j.  uquc  impleta  fic,li  noftris  interpieubus  hoc  largiri  volumus, 
vc  rctrotrah-  dicatur  conditio,  cums  implementum  faot,ne  a&us ,  cui  inccrta 
condiLofuerat,condjuoi.al;s  vnquam  hiilfc  videacur.De  hoccnim  latms  tra- 
ftauimuslib  i^.conic&.cap.y  &  8.PonSlicuti  ratio  ha?c  facit  vthcrcditasex 
die dan  ncqucat,ita  facitvt  ncquc  ad  tempus  dan  poflit,quia  cum  pcr  eam  co- 
tinuationcm  donunij,cxfuccelJioncm  in  vniuerfum  iusquod  ('efudcushabuit, 
hcrcdis  pcrfona  fiat  ea.lcm  pcr.e  perfona  qur  tucrat  dcfun&i ,  non  magis  fieri 
poteft,vtdcmn£h  pcri  ona  hcrcsexuat,quam  vt  fuam  propriam.  Nemoenim 
perlbnam  ad  tcmpus habcrc  poteft,liuc  a  natuia eam  habcat  iiuc  a  lcgc ,  quia 
c?c  lcxnaturaminntatur,cvi  aturar  imagoqitrdamelt,/.4«^/;o.  ifad.de  adyr. 
i.fito.i^.de iiber.& pofihutn  Eaqtte  vera  etiam &  rermana rauoeft,prbpter  qtia 
is  qui  iemel  hercs  fuit,nu  quainpcKeiUleJineiehercseilc.Qucmadmodu  ncc 
aliundependet^uoddici  folet,hereditatem  quandocumque  adita  retrofingi 
aditam  hnfle  ex  dte  morr-  s,/.  he  rts  ^uandocucjue.^.D.de  actptir.  hered.l  omma, 
*    \ 3i.de  reguf.tttr.QiTod  cilm  ita  lic,cofec]uens  eft,vt  neqnelcx  lpfa  poflit  facerei^ 
r.e,qai  iemel  hercs  fuit,fen:pcr  hercs  pcricueret.   Etli enim  lex  iila  eft  qua? Sc 
hereditatem  6V  hcredem  facit,  IJegeobuentre.  130.  de  verb  figntfic.l  fihufami- 
has.i%.i>.ad/eg.fa!ctd.nont&mcnexcomfcrte  poflis  ,  eile  igitur  in  poteftate 
legis  vt  heredem  dcftruat  qucm  fccit.Nempe  quia  non  eadem  eft  legis  in  vtro- 
que  cafuauoricas  cV  poteftas,  non  fohim quia  facilius  eft,vc  quid  fiat,quam  vt 
quod  legitimc  factum  eft Jcgitimc  deftruatur.fed  etiam,qma  nulla  vnqua  po" 
Xeii  fubelic  neceflitas  deihucndi  hcredis,quomodo  fubelt  faciendi.Quid  enrm 
eftquod  mipedire  poflit  ncqui  femcl  hcres  fuit,perpetubheres  remaneat?  At- 
qai  lcx  nihil  vnquam  facit  niii  ex  neceflitate ,  quoniam  ncc  quicqua  tacit  iine 
nc^tione:qux  ciim  a  rei  veritate  abhoneat,non  poteft  non  eflc  odiofa  nifi  qua- 
tenus  cft  ncceiTaria.Suberat  neceflitas  ir.ducend^  oer  legem  hercditads  ,&  ra- 
ciendi  hcrcdis  ob  eas  rationes  quas  diximus.At  nulla  poteft  neceflitas  cogerevt 
defttuatur  id  quod  ficri  neceiic  fuit :  eifetq;  id  alienu  a  maieftate  legis  vt  here- 
di  beneficiu  admieret  quodci  fcmel  dediflet.Beneficia  naq;  Icgu,vt&:Principu 
pei^ct«aciTecyitcnit,neinc6tl:auieacieuitatis  infamia  potius  q  liberalitatis 
faudt&c  iaaia  attulifle  videantur.Hoc  vci6  ad;r.iifo,iilud  ctia  admi(ti  nccclle 
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dt,vc  no  poflit  lei  herciicm  faccrc  r. «i  tcir  pusneque  cx  tcmporc  quo  ahus  iam 
rueritheres-,quon;am  :ta  fjeretvt  dcli:  eiec  dTchercs  ;s  qui  ante  hulict;vcl 
qu'id  ellec  d  malius  ,  vt  eodeir.  cetnporc  vni  pci Conx duo  Jieic  cs  m  lohdum 
fuitTc  »ntelliceiei'tur,quod  dicc  mulco  dirhvdius  6c  coruaicguLm  !uns,dc 
c^ai  in/.fuodcontra  i+c.§.vnt  duo  Deregul.tur.  Ncc  cniin  culVcni  ici  phues 
inlbllJum  doiujni  efle  pcflui  t  lfiitcerto.\  $  /iduob.tt  vchtcnlum.D.commod* 
l.de  hcrcdttatc.\<).§.patcr.  D.de  c.ijh enf.pecul.  Hetedis autcm  appcll.it  ore,  do- 
nunustigmficauir,$  vlt.lrfttt.de  hcrtd.tjuaHt  &  dtffer.^cA  rcquc  potcit  Icxfa- 
cere vtquishcres  licexcocci:  pore  quo  nordum  ai  ushcfcs  fuerit,qu  aqucm 
noneflecneccltehereJcmellecxinltanu  inorus,  nccvnquam  neccllcpotdc 
ellcvcisheresiit,cAmncCciJiratem  dlud  vmm  irducat,qiu  dcontuniatio  he« 
ri omnino dcbet  non  donunij  tant:im,fed  ctiam  peilora? ,  vc ncc CTedatur  de 
fu1  £cus  fuifle,qui  detnnchis  rc  vcra  tu;c:qua?  co:  c.r.uauoimped  titr ,  i\  vcl  v.  i- 
co  inftau  ,quod  intermedium  licpaio;  a  hcredis  a  petJor.a.  cfonCu,&:  domi- 
0  nium  heiedis  a  dommodcmnctidiiimguicur.  Qiu  dautcm  dicimus  ron  pc£ 
fc  per  Jegem  fieu  vc  quis  hcrcs iic  cx  cempore,  vcl  ad  tcmpus,auc  vt  qui  hercs  lc- 
mcl  fukjdeiinac  hcies  elXe,foleoegoduobuspoulJimam  argumcrtis compro- 
bare.Primum  fumicur  exlege  Aeiia  ?cr.tia,quar  ctim  dmaxime* egciic ,  quau- 
cum  poui  c,ne  valerent  hbercaies  quar  in  fi  audcm  crcditorum  datae  probareu- 
tur,vnoill  cafu  cxcepccvlnsqui  (olucndor.on  crac,aliqucm  cxfcruis  luisnc- 
cellariumhercdcmfLripliflet  ,  necalm*cx  co.em  tcflamentohcresextarct,/. 
quifoluendo.+i.l.fi  u  r.tu  foluendo  )7>D.de  hercd.fjht. iic&c  tamdron  potcic, 
vt  heres  ddtnerec  elfe  Jcruus  nccdlanu;,qui  lcmel  hcres  fuiilec,  tamctli  cx  co- 
dem  cetcamento  alius  hcres  etle  cocpiflec ,  vt  ih  Jpccic  dttlJ.ei  fui/(iuendc.#8. 
eod.rit.vbi  Cams  notaccafum  velutiiurabilein,in  quo&  teruuscumlibertace 
heres exiftac ei  qui  folucndo  non  elt,&  alius  j  i  atcci ta  hcres  adi jciatur ,  vduci, 
inquic^i  Jeiuo  cuin  hbercace  herede  inlucuco  ita  adie&um  fic  fimtht  Sttchw  he> 
rrs  eritjum  Titim  quoyuc  heret  efio.  r.am  Titius,antcquam  Scichus  cx  teft  ame'- 
to  heres  exiitat,heres  efle  ipfe  non  potcfl ,  carquam  qui  non  flc  inilicucus ,  niJt 
fub  condicione  qu.r  nondum  extiteric:Abfurdum  liquidem  eflct,  legcm  iibera- 
lioremelfe  teitacoremdeterendaexcelVamer.tohercdiuic.ElUc  auttm  libc- 
^Iior>/i  hereditaccm  purcdarec  ci  cui  cellacor  non  dcdiflct ,  niil  fub  coi  dicio- 
ne,^ \fatla Cyi-fi fnb conditione.n.adSC XrebeU.Qvww  autem  lemcl  hcrcsexci- 
ccric^feruusjnon  poccltadiedtusehSccre  vc  qui  lcmci  hcrcsexticit,dcfinac  heres 
etTe.  Cur  vero  adicc^tushoctaccre  non  pocctt?  Nitnirum  quia  nequc  1  xipta 
AcliaSctiahoc  facerc  potel  t:qux  li  poflet,hueict  vciquchoccafu,  iti  quo  r.ulla 
fubcft  neceflicas  permiiccdar  inllicutionis  terui  ncccjtarij  cum  hbcrcatc,  cuius 
dadone  fucurum  lic  vc  dcruncli  creditorcs fraudentur.Ratio  enim  qua?  mouic 
legcm  AcliamSentiainjVCvnius  ferui  inlticutioncm  cum  hbcrtacc  valere  pa- 
tcreuir,etiamfldefur.Ctusfoluendonon  ruiflec,illariiic,qu^dnon  alicer  pollcc 
cor.fuhfam.cciuis  Roirani  ,cuiusbonafub  iplius  nomine  alioquin  vendi  o- 
portuiilet.Cuirationilocusnullusrchr.quicur  alio  quandocunque  furpcrue^ 
niencc  hcrede,ciui  hcreditatcm  adieuc ,  cum  eo  calu  ruturum  lit ,  vt  bonorum 
vcnditio,li  quam  ficnoporceac ,  tien  poflic  fub  nomine  hcrcdisqui  impucare 
i  bi  debcbic  cur  damnofam  hercdicacem  vlcro  adicric ,  quam  i  d.rc  noncogc- 
batur,/.ttrr  emere.xG.  C.de  tur.de /ib.K.vv.  &  inde  eit  quod  diamus  lulucndo  t£* 
lehereditatcmquarcunque  inuenitheredem,/.4^/r/w.}6.D  de  bon./tbert.Mlc- 
rum  argumcncumiolco  fumcre  cx  Scnauifcoi)fulcis  Trcbclliuno  &  Pcgaliano, 
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quibuslicetcft"ethimlit,quantum  fieri  potuic,vtiura  omnia  hereditana  ln  h- 
deicommillarium  transrerretur;liue  vltto  heres  adiitietheieditatem  ,ejmqiie 
ficuti  rogatusaccftatore  fuerat,reftituJiletyfiue  fideicommillario  poUulante 
perPrjcturem  adire  coaCtus  fuiifet;  numquam  tamen  fieri  potuit  vt  fideicom 
jmiilarius  hcres  fiereunon  quia  Senatus  heredem  facere  non  pocucnc(potu:i 
crain,vcconilaccxSenatufconfulus Tcrdlliano &Orficiano>/.i.er/<?f. iu.  D. 
ad  SC.Terft/J.cr  Orfic. poifuntiiquidem  fieri  heredes  no  modb  pcr  legem,  led 
etiam  por  cmamlibet  legi  iimilem  conlbtuuonem,in  quo  genere  Senatufcou- 
fulta,plebiic«ta,&  Principum  placita,non  edam  Pratorum  edicta,prude£iirn-> 
que  lefpo.ifr  continencur,$.^«o/  autemjnfitt.de  bonor.pojj.)$ed  quia  necjue  fa- 
cerc  S.-nacus  pocuit  vt  valerec  fidcicominilIum,poiIctquepcr  heredem  refti- 
tui  hereditas^iili  adita  prius  ab  eo  hcrcdicace :  ncque  vt  poiteaquam  adica  ef- 
ict,  delineret  per  rcftitudonem  heres  elle  ls  qui  ance  relbtutionem  t-ailTct:  nec 
dcnique  vt  manenceherede  lllo  qui  adnllechdeicommiiTarius  heres  fierec,ac- 
queiuduoeiufdem  heredicaus  lniblidumdomiiu  &  heredcs  mduccrcntur, 
§.refiuHta!nfitt.de fiieic.hered  lca  .jue  hoc  vnum  fecit  Senatus  quod  faccre  pa- 
tuit,vt  fiHeicomiilanus  locoheredis  eilet,r.ec  niii  vtiles  aCciones  in  eum  ttas- 
fen  cncur  manendbus  dirccbs  pencs  heredcm,eciam  polt  refticudoncm,ica  vc 
iiue  agere  ipfe  vellet  aducrfus  hcreditarios  debitores,luie  a  crcdicdnbus  heie- 
ditarusconuciurccur,ciIctei  necell"aria&  aduerfuseum  exceptiorcftitutx  he- 
rcditatis,  /.  2.  l.tta  tamen.irj.  $.qut  exTrebelltano  i.fi heresuifittktm.  70.  D.ad 
SC.Trebe/Z.Ncc  dilTimilc  illudeft,cjuod  li  minoreinilituto  herede  rcpudiante 
fachis  iit  locus  vulgan  iubitituto,iique  adierit  hereditatem  ,  mox  a  prietore  in 
incegrum  rcfticutus  litminor  aducrfus  repudiationem,  licec  reititudonisin 
integrum  efTecrus  ille  pcrpetuusiit,vtomnia  in  priftinum  ftatum  reponac, 
cjuod  nomcn  ipfum  dcmnnftrat,non  tamen  potcit  carcilicuuo  fucerevcmi- 
nor  fiat  heres,pofteaquam  fubftitutus  lam  hcres  fuit,fed  cantum  vt  ei  vtiles  a- 
«i^ioncs  dentur,  d.Lait prator altas.l.etfi fine.fi [edquod  Paptnianu*.  D.  de  tmnor. 
Quamquam  li  al.am  radoncmnon  habciemus,  facilc  poilent  rcfpondere  in- 
terprctcs  quod  notauit  Audr.fiarb.ad  Baldiun  in  l.i.col.penu/t.C.  de  itber.pra* 
ter.  Eum  qui  femcl  hcres  luit ,  non  poile  quidem  dclinerc  fuum  hcredcm  ellc 
mre  pi\vtorio,quia  prar  tor  hcrcdis ius  &z  nomen  ficut  dare  non  ^ot\iit>d.§.fuos 
autem,  1  ta  nequc  adimere,Icd  non  eo  minus  verum  eile  vt  dciinere  poilit  he- 
rcselle  lure  ciuili,  cums<5c  in  c.cteris  fere'  omnibus  maior  quam  juris  prxtorij 
autontas  cllc  iolct^ed  in  ijs  maximc  quar  ad  hcreditates  perrinent^c  ad  hcrc- 
des.Sed  ciim  $c  lexAcliaSentin,cV:Seiiatufconfulta,dcquioiis  dixiijuis,non  m- 
nsprartorij  linc,fcd  ciuilis,nec  camen  faccre  potuerint  nonmaeis  quainPrar- 
tor,vt  qui  lemel  hcrcs  fuiilet  deiineret  heres  elle,intelligimus  runU  liac  parcc 
ius  pmorium  a  ciudi  difcrcpare.  Qiud  crgo  eft  quod  interpretcs  mouere  po- 
mJt,vtiniuretamapertocrrarentJPrimumillud  quod  yiderunt  aliquos  cilc 
caius  in  quibus  ita  compararum  eft  ex  radone  iuris  ciiulis ,  vt  qui  hcrcs  fuit, 
deiinat  hcres  eife^de  quibus  iu  iequenti  capite  lariufrdiccndum  erit ,  vt  appa- 
rcat  mauifcitiusquantopereinterpretes  iis  abutantur.Alterum  eft  ,  quod  ani- 
maduertunc  cuam  miliubus  pnuilcgtum  hoc  datum  elle:vc  poflint  habero 
heredemA  ex  cempore,cxad  tcyusy/.mites  ita.+o.D.deteftam.mtiit.c\\nvi)a  le- 
ge  nititur  Bartolus  m  dttl  %.<juando  tn pendentt.ad  probandum  polle  per  ftatu- 
titm  fieri,vc  quis  iit  heres in  vita  alicui  dcfunctoySc  poftea  deiinat  eile ,  &c  alius 
poftea  ruxfum  iit  hcres  du*ccto.Q^ui  non  aliundc  pritulegmm  hocmilcsha- 
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beat,quam  a  lege  abfurdum  autcm  lit  exiftimare,non  pollc  legem  ipfam  racere 
id,qaod  ahj,vc  raciacpoflit  pennittere.   Sic  emm  Bartolus  raciormacus  ruifie 
videcur,vicquc  ratiocmari  nccciiecft  omncs  quocquot  hanc  Bartoli  traditio- 
nem  fequuncur.Scd  orruics  male,li  ego ,  quid  bcnc  raciocjnan  iic,incelIjgo.Pn- 
uiiegiumeium  hoc  militaredacum  ctcmiI]Cibus,non«  Jc£c,fcd  ab  livperacori- 
bus-,/. i ./.  Dtuns .2 4  cr paff.  D.  eod.  Impcracores  aucem, licuti  limt  fupra  legcs, 
iu  facere  potucnuit  &  fecerunc  hoc  cafu ,  quod  nulla  lex  facerc  potuiilcc,  \t 
telcamenca  militarja  nullis  legibus  cenerencur,led  in  iis  nudam  miijtis  volun- 
catem  ir.(pici&  lcquioporterec,qua:in  alLsomribusexuire  ccmmuni  iulta& 
legiuma clle  Jcbet,^ l.\.tuntlJ.\.D.qut tcftam factr.poff.  Itaquc ex coquod  mi- 
hcesfacerepollunc,  nondcbec  arguir.cntum  ciahi^did  qui.dlex  jpla  facere 
poteft,cumplus  hoc  cafu  poflinc  mihtcs  quam  leges ,  quibus  omnibus  perpc- 
tuum  hochuc,  vcccftame.itorum  ,&  hcrcdtatumiura  lolemnia  ciTe  volue- 
rint,ncque  exhominum  arbitrio  ycwdkzcJ.tUa  i» (ittutio.^i.D.dehertd.tnftit.  /. 
nerho potefl.D.de /<£*/.  i.tanquam  quar  turts  publici  lir.c,non  pnuati,/.}.Z).  <jui 
teflamfacer.poff.  Scd  ctli  bona  eilet  comparaco  militis &  lcgis ,  itcmquc  Icgjs 
&  ltatuti,vt  intcrprctes  volunc  ;  non  almd  tamcn  pollctexco  infcrre,quam, 
pollcpcr  ftatutum  ficri  vt  cuilibet  liceac  ccitamenco  fuo  hcredcm  libi  fcnberc 
cx  tcmpore,&  ad  tempus.Ncc  cnim  aliud  priuilcgium  milites  habenc,quam  vt 
liceat  iis  tclbn  quomodo  polTint^juomodo  vehnt,  d.l.udl.Dtuus.  14.  cr  paff, 
D.dc  teft'am.mtlit.Cxx.cx\\\\  non  pollet  milcs,  etiamli maximc  vcllct  abmtc- 
ftato  vnum  hcredem  habcre  ad  tempus ,  &  alium  cx  temporc ,  quia  militum 
priuilcgia  certum  cft  non  pertincre  ad  caufam  mtcftaa.  Quare  nec  ahud  crir, 
ctiamli  miles  d.xerit  velle  fc  Iiabcrc  vi inm  ex  proximis  agnaus  hcredem  ab  in- 
teftaco  vfque  ad  biennium,alium  veropoft  bicnnium,  quoniam  vcl  pro  teita- 
mcnto militan  habendum  id  ent:  quo  admilfo ,  non  potcnc  iucceflioni  inte- 
ftari  locus  elle;vel,quod  magis  puto,non  valebit  ea  voluntas,neque  iure  tcfta- 
mcnti  milicans,quia  miles expreflic  vclle  fe decedere  inteftatum  :  adrus  autem 
nunquam  operancur  vltra  intencionem  agentiiun :  neque  rurfum  ab  intcltato, 
quiaiuriscommunisratiorepugnat^quar  omninofcquendaeft  ,  vbi  pcrpriui- 
iegium  militarenon  excluditur.At  ltatuta,r!eqiubus  traCtannnterpretes,  tum 
excludunt  rbcminas  proptcr  mafculos,vtmalcuh  iinthcredcsquar.dm  viuunc, 
roeinma?  vcrbpoft  maiculos,non  pcrtinent  ad  caufam  teitatr.Vix  enim  vrqui 
prohibcntnepoffic  quis foeminas  inftitucre,aut  cum  mafculis,aut  ante  n.af- 
culosjl  vclit,led  adcaufam  intcftaci:Qiiomodo&  renuntiauonesillaciuraca?, 
qua*  hodictam  rrequentes  fiunt  per  filias  nubences  ex  aucoritate,  cap.yuamuit 
palium.de paGjn.6.mmc\i&  excludunt  filias  a  fucccflionc  tdlati,  ii  foite'  poftea 
inftitucx  reperiantur,icd  tantum  a  lucccflioiie  iutcftati,  h"  quado  ea  dereratur. 
Habcnt  enim,  vt  alibi  icripiimus,tacitam  illam  condidonem,li  hercditasab  in- 
ceftato  dercrecur,vt  Bart.Caftrenf&  aJij  notant  ad  t.jHifuperfjuri.y+  D.dc  ac- 
tfutr.hered.  etii  poiTunc  ecia  vnocafu  pertincread  cafum  tcftati.  Nonquidi 
vtimpediant,nc  riJu*  qua*  renunciauit,aliquid  in  teftamento  relinqui  poflit  ii- 
ueinltitutionis,iiuelegat3,aut  fideicommifll  titulo.  Nealioqui  coarctctiir ra- 
<:ultastcltandi,qua:pei  huiufmodi  rer.unaauonespotiusampliatur,  led  vt/i 
roi  te*  filia n6  tantum  fucceflioni  mteftati  rcnunciauerit ,  fed  ctia  pctitioni  le- 
gitima?  poruonis,aut  fupplcmenci  legiuma:,exprcflis  verbis  ( aJia  cmm  1  enun- 
ciacioquancumcunqucgenerahs  non  fufficerec  vc  adlegitimamaut  legitiniae 
fupplementum  traheretur  fccundum  rccepti  mterprctu  fcnccriUi:qua  tamco 
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nos  in  priinxCniiiadis  noltra?  parte  improbauimus)exdiiuaajr  ah  a&ione,qua 
alioquii  ex  teltameacohaberec  au  pctenda  leg:t.ina,  aut  ad  leguma?  fupple- 
mcntu,cui  peutiom  uuqua  iocus  cit  :uii  Ltlo  ctemu  teftameto ,  vndc  clt  quod 
nequepei  al:a  actio:ie  petuur  legitiuja.autlegiuma:  fiippiementum,quam  ex 
tciia\ncniot/.omnimcdo.^o.C.dctrioffjcfiam.Scd  camc  noneilnta  tcitameiaru 
fucceilioheicditaria^c  im  lcgiuma  non  iit  pars  herediuti5,ied  bonorum,/./'*- 
fmtanus  §.juarta  autcm  /)W.potiufque  peutuiTupplcmentum  legicinur  Ul 
cafu  teltat!,quam  excaufaceltameci.cum  pctatur  contra  tetiacoris  vuluncace. 
Ergo  c  im  Itatuta  excludeJa  foemmas  propter  maiculos ,  &  quoadufque  maf- 
cuii  lu^eteruc.pcruneat  ai  cafum  inceltau,racendu  ncccilan6ett,vel  r.on  pof- 
Cc  que  ex  u&hercdc  ricri  ad  tepus,&  ahu  ex  tcpotc.vel  maiorc  fore  huiufmodi 
itatucoiu  au:ontate,quamlK  vclefle  po!l;t  pciuilegij  milicaus,  cuius  tamcn 
pra  ce.uu  iblo  inceipreccs  abutucur.At  ueque  impetator  qujfqua  jd  vnqui  con- 
ttictut,vc  eiufde  hominis  liereditas  ab  inteitaco  percmcre  pomt  a  J  \  nu  ex  agna 
tisad  tcpusi.x  co  vcrJ  tdpore  ad  aliu  agnacu,qu;anec  id  fieri  poilec  qiun  toca 
iurisraciopcrucrttTCiur.Nonobidi^luniquodhcrciijtas ,  exquo  /emciadica 
cit,dclinit  ciie  heredicas,tkquc  pacrunonium  hcrcdis,vt  promdc  ia  no  fnperlit 
vnde  alius  pqltca  hcres  fic ri  potiit:  iiquklem  hcreditas  foia  e»%Qt!2  proximc  ac 
iminedjacc  facu  hcrcdcm^nec qiufqua  hercs  eile  poteit,vbi  nulla  elL hereditas: 
venim  etia  qiua c.un ab intclutopcr  legc  fola dcteratur,  vnde &  legiuma  di- 
atur,certu  ett  lcgis  potcita:e  vnica  eaque  prima  delatiouc  cofumi.  C^uonia  eo 
dcfflfiiniUriquoverueikm^ 

fucccfliod  efcrturutaqueno  alns  quam  us  qui  illo  teporc  capaces  reperiutur, 
/.$.2 ,&pa tfD.de fnu  cr  UguLt  quauisporfic  tepus  iilud  interdu  pedcreex  fa- 
#i  circultaujs:puta,li  vcl  poithumus  iperccur,vci  hercs  inltituttis  dcbbcrctde 
adeud  i  hcieditatc  qua  pottea  repudict,vcl  intenm  decedat,v  c  in  dAv/t.§.o*j- 
do  tnpeadett.D.ad $C.T  erttll.ljcripto.-j  .v.vnd.hber.r.ji cjUi* (i/to.C.  d.  de  vuujf. 
rupt.lMud  tame  cxploratu  eft,nunqua  poilc  pedere,ex  quo  tcpoie  firit  fucCe/Ho 
iemel  acquilita,ticut  ncc  olim  pedebac cx  quo  fucrat  dclata.  Id  enini  elt  quod 
d  ci  iolebat  in  iuis  non  clie  fuccc(Tion6ydJj.$./itendum.  v.dc fuis  cr  legtt  neque 
in  a%nau^.placebaij»jht.dcle£tt.agnat.f«c^  qUJ  primo  illo  de- 

lationisinita  ;ti  non  potcrac  fucccderc  vcl  lanquam  iTmsvel  unquaoi  agnatus, 
poftea tiunqium poIlccQiiod cdi  a  prxtonbus pumum ,  dcjnae  a  Iu'tiniai:o 
plemus  emcndacu  elt,vt  pott  exclufu  prioris  gi  adu<r  agnatu  cui  fucceiffio  priore 
locodelaia  fuciat,tiueperpropriarcpud;auon5  ,fiucalia  qualibcc  radoncex- 
.dufus  ruerjtjicqucJsgiaJusacnatipofliucfuccedercnon  tantu  piatorio , icd 
euamamh  \\&cd.%.placcbatXh\xc\  tamen  ex  mre  vetcre  man/it  inuiolabilc  ,\t 
fiofthcrcditacem  hoji  mod6  delacam,  fcdeuam  acquifltam  ahcni  fiuepcrfo 
nx,iiucgradui,nulla  amphus  iiue  in  fuis  liue  in  agnatis  fucccflio  elVe  pofitded 
in/u/smulio  truniis  qaam  m  agnacis.No  quod  fmt  mimis  fauorabiles  qui  ccna 
imitfauorabiIiores,iedquiaplurium  graduum  agnatielfepolliint,  fui  eile  non 
poiUxncquandoquidc  fuus  ille  dicicur^qui  non  cantdm  in  patriifamibas  pote- 
itacecftmorcistepore/cdcW  primum  ea  gradu  obtineuquantuadcaufim  iTic- 
cc  -cnchJ.I.ftripro.j.v.vnd.hberJ.fflt^  5}.  D.  de ttfiam.mHtt.  Fnmu 

auti  gradu  mort.s  t£porc  fme  no  obtinuitin  cauia  fucccdedi  illc,qui  jquoquo 
modo  cxclufus  naitabiaeLeditace,aliofucccdece.Necproinde  fieripoitcavno 
poccft  vt  hic  fuiis  Hac  qiu  femel  ab  hcrcditace  extlufus  fuit  tauquam  non  fuus. 
Agnativcroplurium  graduum  ciTepoiruiu^ionc^ujdein  quiiint  pioximi,fcd 
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umenqui  fintagnati.Et  ob  id  Prauor,ciim  ol;m  pro  fua  lurifdj&jone  tcmpc- 
railet partcm iliam iuns  quc,  vetabat  ne in  agnauseilet Cuc<:e(l'io,d.§.p/acebat, 
in  fuis  tamen  hertd.bus  nihil  immutauerat,vtnec  Iultinjanus  noitcr  nac parte 
qmcquam  immucauic.  Quod  fi  Prrcor  nihil  immutandumput3uitcocaIu 
quo  hereditas  proximo  agnato  non  foiiim  dclai  a ,  fed  etiam  acquiiita  fuiilet, 
non  alia  rationc  id  ab  eo  ruifle  crcdcndum  cit,quam  quia  nec  potciis,»  .ec  ra- 
tio  immutandi  vlla  crac,ci\m  hereditatis  acquiiitio ,  iicuc  hcrcditatis  romen 
&  intelledtumcolhc,icanuilum  alten  eiuiliein  hacduatrs  acquiliuoni  locum 
relinquat.Eft  autem  huius  rei  luculentius  &c  ad  rcm  nolti  am  accommodaiius 
exemplum  in  mcdia  luniprudcntia,  qua:  ctim  ad  confcruandas  auger.daique 
reipuDhcaTfamiiiasinduxiiletaduerfus  legcm  duodecim  tabulaium  ,quarde 
fuis  hcredibus  uuhiundh*  locuufuerat,vtinter  mafculos  &  focminas  eilent 
ahqux  in  fuccedcndo  difterentia:,nnnquam  tameneo  tempcramcnto vfa  eft, 
vt  foeminas,falcem pofc  cxcin&os  mafculos,fucccdere palla  iit,ied  eas,quo  ca- 
fii  femelcxdufjceilenc,mpcipetuum  cxclufas  voiuic,/. maxtvtum  xuium.4t.C 
de  Uher.prxter.QdW  tamen  longe  arqu:us  ruillet  ita  ius  conftituti,  vt  non niu* 
polt  maicuios  foemina;  fuccederciitjli  qua  mr.s  artc  vel  .potcitate  i-i  fieiipo- 
tuillcc,nc  abeoiureveterc.quod  lcxduodecim  tabuloruni  iiitroduxerac.  cantd- 
pererccedcretur.Sed  ncquc  lufunianus,licet  roeminis  fempcr  plus  a-quofa- 
uenstemperanientum  illudpretermjfiiiet3eumiusvctuslegis  xn.  tab.  inv- 
fum  reuocauit  ki  d.t.maxtmum  vtttum,  abrogato  imc  lllo quod  pcr  tot  fccula 
obunuerat fauore mafculoru .  & h  ixduiioiicm  toeminarum,  fi potuillec  foc- 
minasexcludere  ad  tempus,id  eft ,  quadiu  mafculi  fupereilent,caf<iem  vcrb  cx 
tcmporc  admittere,idclt,poftdefcaum  n.aiculonini  qir  aliquaido  hciedcs 
fuillent.Qtnsenim  1011  vidcc,quam  fint  hac  in  re  mafculi  rocminis  fauorabi- 
liores,quippe  per  quos  Cblos  familiarum  digi  uas  confcruari  poflit,  cxqua  fb- 
la  reipublicae  quoque  fplendor  acltimatur.'  Scd  cum  videretlultir.ianusnon 
pollcproptermafculosexdudi  fbeminas  ad  cempus,quin  eikt  r.ecdleillas  in 
perpetuum  excluias  marerejhoc  vero  nimisdiuum  &  ab  iplis  racuia-  lepbus 
alienum  exiititnaret ,  coa&usfuit  eandcm  in  omnibus  raceie  condit  or.em 
mafcuiorum  &  foemmarum,nullo  adhibito  tempcramcnto  ,  quia  nec  potuic 
vllum  adhiberi.  Ergoqucd  nequelex,ncquen.ed'atotaIurifpiudcr.t  a,qu^ 
conftans cx  prudentum  ir.terpretatione  lus  ciuile  pcr  en  phalim  arpdlaiur  iu 
Ui.%.kUUgmm  D.  deorig.iur.  nequc  Prauor,  nequehi  pciator  vllusfecitauc 
facercpotuit  vteilet  quis  heresex  tcmporc.autad  tempus.Cur.aut  quomodo 
p^rftatutum  fieri  paucmurrPradcrum  vero  c.tm  aLa&  multo  cdncd.-orc  ra- 
cionepoflitcodem  fere  iuris  encdtu&:  maiculisprofpici,&:  foeirinis  falualc- 
gumautoritate :  nimirum ita condito  ltacuto , vi il>li  quidem  ir afculi  ab in- 
tv.itato  fuccedanc,exduiis  omnino  ab  iriceftaci  fticccfl:one  focminis ,  fcd  cum 
co  tamcn  onere,vt  cogantur  caucre  vcl  fatifciatb,  vcl  falcem  ni  da ,  fc..'  can  cn 
iurata  repionufliqne,/)*  porttombm  hcrcditariu,  qux  ad  focminas ,  fi  cxcliifar 
non  fuillcnt,ab  iiueltato  peruenturac  fueraiu ,  reititucndis  aut  focmii  is  ipils 
exciuiis,  autipfarum  heredibus,quandocunque  mafculos  omnes  contn  gcret 
dcfecilfc.  Ita  namque  fierec  vt  tantufndcm  cor.fcqucrciuur  foemu  x  ex  eiul^ 
modi  obligacionc  tanquam  ex  itatuario  quodam  hdcicommillo ,  quantum/i 
abintcftatofuccedcrciitpoftmafculos,neque  tamcn  legum  autoritas,  qu^ 
fcmpcrfatidaciredcbctAiolaretur.ld  nifi  tactum  lit:dcfendo  conftanter  non 
valereaacutuinpecquodle^itrmafuccellio  inteftati  dcfcratur  foemn  'spoft 
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exunctos  mafculos,quibuseadem  fuent  aliquatdoi.on  foium  ^clau ,  Ccd  c- 
uam  acqui/ita  Qundemm  fcmcl  co?pit  in  dominio  dle  ma&ulorum  ,quo- 
raodo  poteic  muius  nr  uaniire  ad  rbetmnas  unquam  hercduartas  c:u  s  pufb- 
nx,qu«r  laminde  a  tototcmpojehai3uenchcrcdejn?*rf././/<^<>.9.$//yr/.  d  de 
w.djt.DiccsJAoc  jpfumtairseneucnirein  tdlamentana  uulius  iuacii  01  e, 
li  irules  icripicnc  hcredem  Ticium  viquc  adbiennium,Sempron!Ui:i  vcio poli 
bicnnium.Nam  poft  biennium  hered.us  uulitis ,  quanquam  acqtxiiiu  TiUO, 
luhilomir.useoinuitoacquiriturScnipronio.Vcrrini  prxcerid  quod  lan  d  \: 
rrms>ROri  elle  qusrreiidam  rationem  iuri^aut  legum  potdutem  111  miiitanbus 
cciUmenus,illudetiani  obieruaiidumc(t,PriuilcgiUin  multi.sinter  catcra  v 
numhocclle.vt  poilltdcccdere  cuni  d  tobus,adcnqucplur;tJus  te*:an  ei  c  s, 
l.imtr&batur.D.dttejfam.  «i////.quixi  ctim  euenit,tot  hexeuitaccs  rc!:qu  ilc  v: 
decur,quoc  ceicaiiienu.  Hoccnim  etiam  pnuilegittm  iu  ahe;  us  lon&queu- 
uamei  acquirineccl!eeil,vc  prodiueriiutercrum,dequibi  s  tefutui  ,d'ucr 
fasqucKjueherediuresrel  qiulfcincclli^atur,  non  folum  hin  duerl.s  cel  !a- 
nientisteltacustucricvtin /.^9.$.i.^  icd quod  n  avuseft.etumi:  in  vno,  co 
demquc  teftamcnco^ii  fbrte  alium hcrcdcm  icnpicnt  boucrum  caltre  hum, 
aIiumcarKitirum,vtin  \.fi certarum.ij.  $.  i.  eod.  (namfitn  eodcm  ceilc.mei  to 
riuresccrurum  rcrum  quje  ciufdcm  generis  hnc,intl:cueric ,  veluCJ  aiium  \  t- 
oanoruin  prardiorum,aJium ruibcorum,  alium ccjtc: arum  rcrum  ,  valcbit  in- 
ftjcuuo,canquam  fatla  non  iolum  in  vno  tcftamento ,  fed  euam  tn  vita  herc 
diute,pcruidcque  habebitur  ,atquc  iicosiinc  partibuv  hcrcdes  mfticuJiict, 
refquc  oinnes  iuas  pcr  preccpuor.cm  cuique  lcgando  di  ili  ibu.llcc,  d.l.fi  certa- 
rJi.mprtrtc.)\x\  propolito  igJtut cum  milcsn.itKuit  hcrcdjmTiuum  vfquc  ad 
biennium,Scmpronium  verbpolt  bienmum  \  dicovidcu  miljtcm  dcedlille 
cumduobuscelUmenus^qucmaJmoduiii  iinihil  deSerapronio  caujilet,^ 
iolumTitium  cumcadem  adiectione,  vfyue  tdbiew.wm,  heredem  fcnplilli.c 
pro  parte  tcmpocis  tclutus,id  cic,pro  bicnnio  dunca\ac,pt  o  rel  iquo  autem  xo- 
locemporejnceftacus  dcceiTille  diceretur,/.//  mtles.G.d.t.miles  ua  +i  eod  Nain 
quc.  hereditascadcrec  in  caufaintdtatipolt  biennum  ,r.uiio  ahoex  eo  tem- 
porc  hercde  icnpto,cadcm  cadit  in  cauia  alterius  ceftamenci ,  /cripto  hercdc 
poft  bicnniuniScmproiiio:ac  proindc  qucmadmodutn  alia  cilet  hcrcdit.i  ,, 

^u^legitimohercdt  dcferreti:r,quani  qti^Tiuovfquc  ad  bicnnium  mftituto 
elatafuinet,quoniain  h.rcditasteitamer.taria  tota  ipecie,  ncduin  numero 
difrerc  a  lcgiuma:nec  fien  potdt  vteadcm  lit  numcco  aut  ipecie  quc_  vni  ac- 
quilicaiit  cx  tcftameiito,altciiauteir  abintcftato  acquiratur:itac*:  cum  iufti- 
tuto  ad  hjcnmum  Ticio  inftituitur  poil  bicnnium  Senmroniusjicet  in  liliicm 
tabulis,aut  in  eodem  pulucre,duo  tamen  tcftamenu  iunt,&  cOlcqueiitcr  duc; 
hereditates  eiic  mtclliguntur,qua*um  vna  Ticio  cx  pnoie  teilaniciuo ,  aJteta 
Seniproiiiocxpofterioredcieracur.Nsh  1  enimrefcrtan  tdlatorcx  vna  inib- 
cuuone  paitem  aliquam  patnmonii  iui,an  verb  partem  tcmpoiis  fubtraxent, 
&  vuoque  cafu  verura  elt  voluillc  illum  dcccdcrc  cum  duobiBteitajr.cr.us.cV: 
m  neceilarium  antcccdens,cum  duabus  hcrcditatibus  tcftamcntarijs ,  non  Cc- 
cus  ac  viderctur  decelTille cum  duabus  hercditaubus ,  Ced  vna  teftamcruuia, 
abalegiuma  ii decciliiret pro  parte teftatui A' pto  parte  uitciiatus,iiue  mo 
parce  cemporis  fme  pto  parte  bonorum.lam  crgomirum  n.on  d%ii  poii  bicn- 
nium  fucccdat Scmpromus  iurc  dirc£to,euam  inuitoTitiOjCjuardoquidc  fuc- 
ceditocex  alioceftaniento^inaLaquauJseiurdcmhi>niinj^  hcicditace.  Ac 
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non iicut  poteft  milcs  decedeie  cum  duobus  tellamenti s ,  6c  cum  duabus  he" 
reditaubus,iiuc  qux  ambjc  iintteitamentarijc,  fiue  quaium  alceia  ht  teitamc- 
tana,  altcra  legiuma.  lcapoiTis  dicere,  Polle  nnliccm ,  aut  alium  ciuempiam 
bis  dcceicre  lnccltatum,  aut cum  duabus  hetcditatibus  legitimis  >  h.  ab  nue- 
ftaco.Et  tamenabfurdum  hoc,quo  mhil  abiurdius  ,  neeeueeft  induci  per  ifta 
ftatuca,qux  exdudunc  focminas  fauore  mafculorum,  vt  foli  maicuh  ab  intc- 
ilato  fuccedancquandiu  viuunt,poft  cos.vei6  extinctos  focmina*  ab  lntfluto 
quoque  fuccedacVel  emm  duas  hereditates  lcgiumas  mduci  oportet,  vt  pof- 
iitbisfuccedi,atqueiu  pacrem  famihasdia  bis  deceifille  lnteiUtu:  quod  ia- 
nc  non  pii  usadmitcamjquam  tu  proinceipreubusprobauens  pollc  cjuem  bis 
mornvel  ii  voles  hoc  mducere  ex  auchoricace  itatuu,vt  111  eadem  eiuidcm  ho 
minis  hcredicate  podicmafculuspumum^deinde  polt  mortcm  mailuh  foe- 
mma.ambom  iblidum,&  ab  intcluto  fucccdere,hoc  faltcm  ero  ailcquucus,. 
vt  appareac,neque  priuilegij  miiicaris,ncquc  alio  vllo  excinplo  cam  authon- 
utem  itacuus  cribui  poilc. 
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De  cafibns  in  tjmbus  is  fui  femel  heres fust>dejlntt  ittrt 
ctush  heres  effe. 

R  e  s  tantiim  cafus  inuenio,m  quibus  potcilHeri ,  &  vcro  fir 
iure  ciuili,vt  contra  vulgarem  iuris  regulara  is,qui  fcmel  heres 
fuit,definat  dfe  hcres :  quorum  puorcs  duo  fuerunc  vcteri  lu- 
rifprudenuz  cogniuaeruum  luitiiuani  authoritas  lntroduxit. 
Pnmus  ilk  elt,quem  PauJusnofter  ponit  in  l.exfaHo  4}.$.  vlti 
xi.de  vul£.&  fHpMfubfl.il  heres  riti  inftitucus  poft  aditam  leeicimc  heredita- 
tem  reda&us  fuerit  m  feruitutem.Hjc  emm  iicuc  deiin :  t  eile  i;ber,  ita  &  deii- 
nit  heres  eile*.quia  hercs  nemo  eft,aut  manere  potei  t  ,qu  1  non  lit  &  maneat  li- 
ber:  cum  heredem  qui  dicit,dicat  domir.um  cx  iure  Qujriiium,id  eft,exJegi- 
bus  RomaiuV.cuius  tamen  iuris  non  magis  rctinendi,auc  conieruaudi,  quam 
acquirendi  capaces  funt  (erui,quos ninurum  ius  ciuile  non tam  pro  moruus, 
quampronullishabet.Afo^*//w*/.D.<if  rseuJu  iuris.  Secundus  gradus  eft  a 
lulianotraditus in  \.in fubfiuutiont  \\.D. eod.ttt.de  vutgarXx  poft.  aditam ex tc- 
ftamento  hcreditatem  propoiiu  lit  qucrelainofficioii  tcftamenti,  caque  obt> 
nueric.Nam  cum  fit  odioia,  propterea  qubd  fuprema  dcfun&i  homuus  iudi- 
cia  refcindit,&  qunicm  eocoiore  quaii  tueritiUe  demens&  inianus,  ideoque 
non  fit  permittenda  niiiexneceilitate,id  eft,  cilm  alio  rcmedio  confuh  non 
poteft  ci  qui  contra  piecaus  oificium  &  iniufte*  fuit  exheredatus ,  appa- 
rctnonaliter^njcprius  eampoilc  competcre  quam  adica  fic  hercdnas  per 
heiedem  inibtutum ,  /•  Papintanus.  8.  §.fi  condsttoni.  D.de  tnoffictofb  tejta- 
mento.  /,yT^^^//i<m.34.#/iy^.C.#fl^.quiaquandiunondtadiuJhenpoceft  vt 
teitamcntum  delcituatur  herede  iiue  repudiante,fiucdiimdelibcut ,  auc  etia 
pofteaquam  deliberauit,(ed  antequam  adeat,decedentc  J>eitituto  aucc  quan- 
docunque,6c  quomodocunquc  teltamento,nulla  pofiet  querela  elle  ncceila- 
riaei  qui  fuo  iure  ajb  inteftato  cllet  fucceilurus-.rurfum  vbi  adita  eil  ab  hcredc 
fcripto  heredi  cas,ii  qucreia  p  ropoiutur,&:  hercs  viucatur  iiue  ui  foiidum  >  iiue 
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propa  tc,illud«ia<ii  eue  ire  neceilcciV,  vc  eatenus  dciieric  eileheres  isqui 
anceatiicrac  exeoceftamcnto,  quia  lunsracionon  paacur  vtcx  tcitanicnco 
quo  J  rupcurn  fuic  per  querclam  momcioli  hertdicas  rccu  eatur ,  non  magis 
qtiam  vt  ex  teltamciico lam  rupto acquiratur.Vei crum  uulius  potcll  tnS.&us 
cjiequereljrinofTicioiicdtanienci,vel  liieeilc  nccrtlario  debec,vc  pio  qua 
parce  viac,cedigac  ceftacorem  ad  caufam  inccftatj,/.7~i/M  v^l.mater dcccdct. 
19  &  p*fi  n.*/4.!ndc  hc,vt  plerunque  teftacor,  cuius  tcilamcncum  pct uohS- 
cioii  queelam  Jmpijgiiatumdc,deccdatpropatteceitatus ,  pro  pauvmtci:a 
tuKquotiCk  lmirumqucrelaproparte  tantum  mota  rwt,&  vicit ,  nuta,ii  ex 
duobus  riliisquorom  aiter  iiuuitc  ac  immcrcntcr,aln;s  luftc  cxheud  iujs  rue 
rar,  llefolusev  erJt6Vobtinucric,quem  paccrfine  caufa  exheredaticrac :  alius 
vcroaucnoncgerjuautfaic  miu  r.  obcirucric:  vcliiduubu*  hendbus  infti 
tu. is  hhus  exhcredatus  contra  alcerum  duncaxachcredum  cgeric ,  auc  co:  iQ  , 
vtnimqtiequidcm  egerjc,iedconua  alcerucrum  dutttaxat  obcinucr.t ,  /.  ctrca. 
^4.0.f»i.Necinipedin;cncocitiurisreguia,  quar  vult  nor  potle  qucm  tn  pa 
ganisdecederepro  partc  ceitacumA'  pioparteinceicacu.  lamm^rH.  -j.dc  rtg. 
•ttruAd  enim  iic  lrcelbgi  debet,vt  ab  imuo  verum  iit ,  &  eo  tempoic  uuo  lex 
/  .ducichereditatem,  quia  -  unquam  lex  lnducit  n  dcm  tcn  porc  duas  ewf- 
dem  botrerus hcu  d  i :  a .  es,  i  i  ue quar  ambx finr teftamci  cacur,uue  qu*  air.bar 
iegiamar.uue quarum  altera  teuamei  ta:  ia  iit,altera  lcgit.ma: fc.  vi  ain  du; . 
taxatjcamque  vd  ccftanencariam,  vcl  iegicimanr,  nilquam  panjm  teftamen- 
t  irum,partim  legicimamxjuoniamcadiu  iio  in  vnam  candcmq*  heicdjcaic 
cadcre  non  poccft,nec  ii  dc  milius  heredtatc  agutur.  Sunc  ci  kiu  ika  non  mo- 
db  contraria,icd  cuam  contradic^oriaudcoquc  ron  dc  militis  hercditate agi- 
mus,quem  placet  poile  ex  pnwlegio  decedere  pro  parte  teilacutr ,  &  pro  par 
teinceftatum,quJaproarbicrioJi&cicra  vilamlegum  obieri-atioKcm  teitaudi 
ius  habcc.fi  quando  id  contingat,  vt  volucnc  dccederc  pro  partc  Ccftatus  & 
pco  partc  inceftatus,non  vnam  ipilus  hereditatcm  conftituinuis  ,  qux  iiti  ai 
tim  celiajnentaria,partimlcgiuma:fed  duas,quarumnec  vnaiittctbn  cnta 
na,alccra  tota  Iegitima,yt  fuperiore  capicedicebnmus,  iicuc  &:  dras  heredj 
tatcs  ccftamencanasjii  miles  deccflericcum  duobusceftamcnus,fiue  raftalinc 
diuetiis  temporjbusA'  m  djueriis  tabulis,n"ue  in  nfdem,puta  vno  heiede  fcri- 
pto  ad  tempusA  aiio  ex  tempore,f  /  tn  l.mtlcs  tta.+i.  o  .  de  tcfiam.  mt/it.  Scd 
c  ^nteftainejitum.quodabjnitiototumvaluit,  poftca  per  querelam  inofri- 
chfi  tcftamer.uproparte  rcfcinditurjneceilarib  euenuc  oportet,  vt  cx  poft- 
fadohcredicates  duar  conftituat  !tur,vra  tcftamcntar:a,  altera  lcg;cima  :  quia, 
iicuci  ccftamentariam,quam  folam  lexinduxerat,tctineri  impoSibiie.eft  pro 
ea  paae,pro cjua  paterfanulias  fa&us ruit  intertatusjta  legitunamnouamquc 
induci  neceile  cft,vtriljus  qui  vidt/ucccdcre  ab  intcftato  poiTit ,  r.c  alioqui 
victoria ei  non  proiit,Quomodo emm  poflct  Heri  hercs  legitimus  iire  icgit:- 
ma  hereditate;Qtiare  nec  pro  abfurdo  nabemus  id  hcri.qi.od  ita  ficri  nnniif 
ri^oponct.Erg<)^>radi(^duobuscafibusdefinitrcveracV:  lurcquoquc  ci- 
uili  hercs  efte  is.qui  re  vcra&  exeodcm  iuie  ciuili  heres  fuit.  Sed  an  jdcodic :i 
•  potcrit  hercditatem  ad  tempus  aut  ex  tcmpore  datam  efli  ?Minimc  veio.Nam 
vtroqueiilocafu  heredttaserat  acquiiita  hcredi  eoiegis  voto  ,vt  percseum 
pcrpecu6drct3quianecprqvufuserac,necprcuidendus  cafus  ille  abominabi- 
lis,quohichercsin  fcruitutemrcdjgeretur  :  aut' teftamentum  ciuis  Ronunj 
t^rquerelam,quarijudicium  dementis  &infaiu  heminjs,refcjnderetur. 


♦ 


£8  ANT.  FABRl  DE  ERROR.  PRAGMAT. 

Inter  ho>  tamen  cafus  llla  drtTcrcnua eft,quod  m  pnore,id  eit,cum  heie&m 
feruitutemredactmfuit,nonidcn-c6alius  poieit  fieri  eiufdem  tellatoris  he- 
res,liuc  teltamentarius,nue  lrgiumus.fcdhcreditas.quje  ruerathcredi  acqui- 
iita,8c  traniieratiitpatrimonium  iplius.ajquiritur  riico,  vt  ceterabona  onuua 
eorum,qui  pcr  fentenuam  hunt  ferm  poc.ia-.  Nccenun  itadeinut  hcres  efle, 
vt  nunquam  iuillevid-atur.  Ideoque  ii  hic  idcm  poitea  aduerfus  fcntenuam 
reltuutuilit>;nlulominus  p.rindepoceit  expupillari  fubltituuone  fucccderc, 
a  1  quamvocatus  tueraL  qu  tquis  patri  hcres  ruiilet ,  ac  ii  nunquam  hcrcs  cile 
deliiif:c,i./.r.v/4c7i?.$.t'/.quauuis  rcltituuo  non  raciateum  rurius hercdemJn 
poltcrioic  vero  fpccic  cuiri  hcres  pcr  querclam  vKtaisclt^itadciinit  eile  facres, 
vttauie.i  ahushcrcsiiaLiicdnonianqtiamcxteinporctantum,at  ita,vt  exuie 
morus  hcres  ab  inteit  ito  ruiilc  vidcatur.  M  lcs  cium  propartc  quidem  bouo- 
rum  potcll  cx  pnltfacto  dcccdcr.*  tcltad!sJ&:  pro  al  a  paric  nuettatus ,  lcd  pro 
.  p.irte  tempotis  nu  tquam  pouit,neq  udemcxpoltt.iclo :  quia  bcudcm  ta«.iv 
Loutinuaciodominij.quar  lulla  cllvL,li  vcl  minuuuiu  mita  s  lntcrccdcret  m- 
tcr  Jehinctuin  cv  hercdem,  iiuc  vaaiumiuiilctillui  iniiansaruo  abahohcre- 
dc  occupatum.  Ncc  Lamcn  ideo  lmpeditur  is  qui  pcr  qucrelamju*res  cile  dc- 
iiit,quoniintispolJitei.c  hcrcsex  pupillar  fubititut  OPCjquiafullnitquodhe- 
rexiucntquandocuuque.  rantum  autcm  abeil  vt  queiela  inoihcioii  tcltumc- 
titollatinicllcctuinavquiiiL.ccxtcitainciiiohercditaLis,  vt  c  Lontriiionon 

t>oflit  ricri  menuoc]ueicl.L-,quiu  prrfuppon.itur  &  adeudan»,  is.  a.  ium  fuiiie 
icredita:em  cx  tcitamcnLo.  ctgQ,  n  qu:c- ,  \  ldcbui iLtrr  tiuile  duo  hcrcdesCo- 
dcin  tempore ,  ac  pro  eadem  portione,&  qui  vicit}&  qui  victus  t  uit.Nego co- 
fccutio  letn.  Nam  qui  pnor  ruat,nunquaui  Itulic  u;tclhgitur>iiiuri!>rauonem 
&  potcitatcm  lnfpiciasudeoque  ncc  legaiacompcLuntuiec liberutcs ,  liinua 
quinquc  mium  actum  lit./. P.tptnt4nuj.6.§.z Jfej.D.d* moJftc/iam.Scd  ta- 
mc  1  m  facto  verum cll hcredcm  eum  ruillc  .Uicjuando,quod iuihcic ,  vc cqu- 
d  itiopupillar:siubltitutioniscomplcta  vidcacut  ;qrua  ui  condiuonibus  non 
jus.icd  tacUim  vcriaair.Lt  hxc  vcra,quanquam  laus  obfcura  rauoclt,  d.  I.  tn 
fiibjittuttoncy.n.dc  vttlg  & puptl.fubj}.  vbi,quod  ponitur ,  nonnili  propartc 
motamouerelam  fuiiic,cauiamiJlam  habcc  ,quia  ii  pattistcilamenuin*ru- 
ptum  eoetpei  querelaminom\:iolueitamenti,non  pollct  valerc  pupill.uv, 
q.iod  pars eit,cc  icquclapatcrnixx  quo,tai:quam  ex  co quod  ptincipale  lit.co- 
hrman,ac  vires  occipcrc dcbctJ. penuIt.D.de  teftam.yucm.aper.Ncc dignus ci 
\  ict  cu*  pcrmitteretur  tcitan  pro filio  pater,qui  pro/c  ipfo  noiuuli  tanqua  miu- 

nus  Sc  demens  seftatus  fiiillcU.Paptntanuj  %.§fed  mctrupuberujn  fiu.D.  de  tn- 
offjeftam.Tcnius  tafu >,m  quo  dciinit  iurc ciuih  hctes  cllc,qiu  antea  fucrat,i!- 
iceft,qucmlul\inianus  introduxit  Nouell.  \Ae  bercd^j-  faiadsap.  fcjuu 
auiem.vbi  coniliLu:t,vt  li  heres  non  implens  quod  difpollcum  a  tdlacerc  hut, 
ctum  ex  dccrcto  ludicis  admonitus>annum  totum  protraxcnt  a  dic  acUnom- 
ttonis  numerondum,non  agenshoc  quod  pr^ccptum  ett-.ac  piomdc  aciitaiam 
pcr  eum  hereditate,d«iir.at  cile  hcres :  &c  ltquidein  erat  hbrcs  ex  partc ,  ipfius 
portio  adcrelcat  cohcredi  iausfacicnu  ludicio  teilatons.Si  vcro  crat  in  folidu 
lieres^pcrmittebatur  fideicommiifarjo vniuerialuaut  li  vel  non  iit,vcl  nohtje- 
eatariisipirs,vthcrcditatemadcant,atqucitahcrcdes  fiant.  Qu.v  con|iitiitio 
fan^  iron iolum  vaidc  noua  ell,fcd  ctiam  uidiciomco  valde abfurda Hc  incpta. 
Totam  enim  non  modt)  lunlprudenuam  vetercm,fed  tk  ipi a  fcrc  iuns  iximi- 
napcruerat^dtwifaciccxheredibusnonhcrcdes^exlegatarijs  vcro  aut  hJc. 
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commiifariisheredcs.  Quocnim  lunscolorepoceit  hc:esheri  is  quemtclt.i 
t<  rlegacarium dumtaxat aut  ridc;commiifarium efle voluit ,  & cui nur.quam 
herediutem  dctuht?E  connanoautcm  is,quem  &  ceftator&:  Jcx  hcicdtm  tc- 
cerat,curpriuandiiseft  hereditate,ob  id  loltlm  quod  nou  impleucnc  volunta- 
cem  ccitat.  ris,quam  vt ctiam  inuitus implcat  cogi  poflit,alus tot  proroiitis  m 
cam  rcm  jurisauxilus,iiue  peribnali,lii.c  hypothecai  a  actioi.ecxperiri  veJhit 
ij,qui  non  cantttm  herede  m,kd  ipfas  et  am  dcmr.cii  res  omi  es  habcr.c  obl.Jga 
cas.Qtmcnecratio  lilacontiitut  onemhar.ctum  potcit ,  quodlaia  viticatu: 
adcoiUcruaiidam  dciurtu  volui  tatcm,cuius  n.muum  conicruai  d.v  tcc  ali; 
cranc  modimultoexpediuores.  Ob  id  namque  dicebaciani  olun  Papinianui 
noltor  m  I pttrons  j  j  $     fidescommtjfam  adSC.Trebeli.^diia.  femcl  hcadita- 
tc  totam  dctun&i  voluntatem  raum  conft  itui ,  J.on  quaii  iani  ex  co  aoitionis 
teinporciitimpleta5icoquiapericulunianipliusnullu  iufccic  r.enon  in  plca- 
tur  pcr  hcredc  ceftan  ei  cariu.qui  cuir.  iucccdac  ex  volunutc  ,ruila  pruLabilc 
excufauonem  adfcrre  &  caufau  poteft  cur  non  in  omnibus  voluucaccni  exeqtu 
cogeiidusfic.Tamciii  eo  Papimaiu  feculo  nondum  obcincret.auod  idcm  lui<  1- 
niaruispoftcan  duxit  vc  prolegatis  &  fidcicomm  flis  hypoihecaiia  qtioquc 
excrccri pol\hJ.i.C.commun.dc  Ugar.^dSc  illud quam  abiurduin eii,qucd ea- 
dem  contcicucio"inducic,vc  heres  ex  alle  infticutus  fortalEs  hlnis,cui  ai;o  hcrc- 
de  initituto  lcgitima  cancuin  porcio  dcbcrccur,  heredicacem  quidcn.  amicctt^ 
legicimamverb  poruoncm  reuneac ;  Quis  terat  legiunu  deberi  cx  aile  jnibtu- 
tor  Prariercim  li  ponas  uidignum  cum  heri  adcb  vc hcrcdicas  lpii  aufcrcda  iit* 
Annonenimlegitimaquoqueindigrus  vidcri  debec  ,qiu  digr.uselt,  vcei  he- 
redicas aufeiaturi'  Nam  cV:  ii  filius  cx  alfe mfticucus  vellec omiilii  hereditatc  lc- 
gran*n  folam  petcrc  aut  retmcrc,  non  cilec  hoc  ipfi  permitcendum.vc  \  uigo 
noftri  cra&ac,nec  malc  poft  Barcad  l.^D.ad  S  C.Trebelt.  quia,vc  aic  Bart.r  on 
habec  rihus,quod  conqueratur  de  teftacore,  a  quo  ruit  exaile  n  Jiitucus ,  nec  ii 
rubcondicioneal*quaduniniodopoceftatiuair.ftitutus  tiicut ,  fibique  pofcui 
jmputare debec,cur  liercs  eile  nolueuc, cum  poilct.  Quanco  n.ag;s  hoc  jjfiim 
intpu"tari  potelt ei  qui  &  heres  exalle  aliquando  rait,  quo  tepore confuia  tuif- 
iet  peotio  lc*;itima*,etiamii  qua  ante  adiuonem  compeuiilet  (  nec  emm  eam 
iibi  jpii  debere  filius  poCtuifet)&:  non  nifi  ex  culpa  fua  hcrcs  eife  dcliit  ob  tlon 
lmpletam  ,quam  implcre£c  potuic&debuitdetunai  voluntacem  >  DcccpiC 
luiUnianum,quod  luc  fihus ,  etiali  volunutcm  dctunOi  iir.pletullecquai  cam 
tamen  auc  talcidianamex  legatis,auc  Peg.ifianam  cx.fideici  n.ir.illo  vmuei  LiU 
reunuiircc-.Nempc  c]uia  hcrcs  fuiifcc^hercdi  aucem  qtu  canc^an.  hcrcs  auc  le- 
gausautfideict.inmiflisoncratus  eft.ciufmodi  quartac  retcr.tio  compcm,auc 
dedudio.Atciimobnonimpletam  detundi  voluntatem  hercs  eile  deliniccx 
luitiniani  conitituuone,  nulltun  ceitc  ms  haberepoteft  quaita:  retr. erdx. 
IdquepraTicncienslullinianus,non  quarcam  falcidianam  ,  auc  Pegaiianam 
ei  dac,  fcd  legiumaria^juali  filio,qubd  quamius  delinat  eflc  heres,  non  Htncn 
delinat  eflc  filius^cd  cogicare debebat,quod  nos  modo  diximus,  nec fiho  tan- 
quam  filiole^iumam  vUam  dcberi ,  cum  ex  aife  mftitutus  fuit.   Quid  cnirn 
amphus  a  patie  pottut  vcl  fpeiaie:quam  vt  ex  toto  aife  inltitucretur ,  aut  quid 
amphus  prxilarc  patcr  potuit?  Etvero  cum  nulla  lex  ht,qu*  pacrem  co- 
gac  u  muicus  lcgiumam  filio  rehnquac   ,   fed  fiho  quancumcunqueur.- 
merentcr  exheredato  vnicum  fuperiit  auxilium  in  quercla  inotHcioli  ce^ 
Damenti,  adueifus  qucm,obfeao  ,  aut  de  quo  poilccqueri  de  moftiaofo 
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is  qili  folus  £v  cxtoto  affc  tMftiUUM  proponcrcttir?    lam  cn:m  dixitntis .  «V 
ivotifsimuin  dt  .   non  compeieTe  quctclain  iiiolhcioli  tcltamciui  ,  nifi 
contta hct<dcin td<aniai(4numA'adic.i  iam  hcteitu  c.i La*C omnia  cii  pcrti- 
nent,vtapparcatconiiittit!onciiiiktimliil(iiii.ii:iU'Uticllcal:c".ain,  &,  vt  lc- 
qiiiritur,e.\i>ibitaiueiii  a  iiuccnmmuni.vtnon  cxca  luiiu  dcbcat  argumcn- 
tuni  ad  pi°"bjndum  quod  voltir,t  irteqirc.cs,Pofle  le °ein  r.wcte ,  vt  qui  lcmcl 
hcresmit,poiiea  Jciuut  licrcsHlc-quf-J  la-K  taiiilsimtimctt.Ptobaccspouufc 
optime  polle  Uiipci.norcm  hoc  tacerc:lcd  probanoctiam  ego.  qnod  mpra,- 
cedcntibusiLljnitaui.hocpoIictacic  imp«itocem,t>0(!  quia  [h>!'sii  fettrttfc- 
gcm  ,  fc.l  quia  lit  tiipra  leges.t^ujs  cnun  nili  ftipra  lepes  potuus  talcm  lcgcni. 
qualis  dt  ca  Itift-maiu  co  ftitrtuo,  ficcre  vnqu.rin  po-.tnllct »  In  al.i»  vcio 
iupcttoribtis  calibus,quc.i  vcteri  lurifpruJencu-  cojjHitos  hitlle  uijomus ,  ron 
potcUaj.tV.lpoi.rts  iu°poto"t:a  lctiiim  i.ti  c.i,q.°.<  l-i.it  \  t  qui  fcirei  heros 
fuitjhcrcsclicdcliiat.Ncccn-m  licirjqu.  111  lcrnituttretlig,tiir,herejelr*deli- 
ncret.li  cllec  i:i  potctt.ilc  lt  ^is iacetc  vt  lcrutiv  hervs  <  llc pullct.  A<°  r.on  potclt 
Jc.  h  c  f.u  eie.qiioiiiamimplKatcoutTadittioiicin  \t  idcmlit  hcrcjSt  lcruus, 
qucniadmodtun  vtiJeniliicv  lcruuscV.  ltbcr.ctlni  hc.es  nciiinellcpolsic  niii 
qui  fiiciuisRoni.ruisviicc  rurfusau;sRoii:am:s,r.lliqui  lit  I  bcr.S  imlitrr  ciitii 
isqn  licrcf cxcrilametitufuiiv-.<.t..i\ j  °erqucr.  lani moJJicruJi teftan.criijurrci 
cllodrli'  tt,non  aliaiationciJ  fiti-jiuin  qivanon  rit  in  pntcltatc  lecisfacctT, 
vtcxco  rxiLimcnlo,qm^r.iptumcV:aMkilliiin  itiit.hcreditas  aut  acquirator, 
autliautca  fuerat  ac<piiiita.i«ii:eatiJ°r.Qu-d  cnim  aliud  dt  ruptitm  cllc-rcfcif- 
iiimqtic  tcitamcv.ctim ,  q;-am  vircs  ip°  tu  lollapfas  cllc ,  vtpcrirde  lam  haben 
dcbeat,acli nunquani  fachtni  riiillebf  atcre  aiitcin  quod  iiitcrpretes  pcr  llaai- 
tuin  ficri  pollc  volunt.vt  qui  hcrcs facius  rii.driirat  cilc  hcrcs  iola  leyn potc- 
liatr.T.imctii  nihil  impediat  quominuj m  pr-iprilitnii  hetcs  rcmar.cac,  hoc  ve- 
tb  cflcc lummt  (uprcin.Tqtie  potdt  at's,l'eJ  1.11  tr.ni.ar  tani  nec  le  x  habcte  po 
tcft.iwc  populus iple  ctntis  elt  legem  &  llatnta  cordcTe,  lld  folus  illc ,  qui  fu- 
pra  lcgcsideocft.qutacUctum  hit.  ra  popitliim.piit.ilnipct-atorRofnuHiSjaut 
qiiif<jii:saliasfi>ptcmaniiiip>puloiluos  potritatcm  habcc.  Faaiuitcrgopa. 
reni  vim  Itacutorum  ,  8c  cotutitutiontim  Iniperatoriauim,  maiorcin  fcilictrt 
q  iimk<^m^iu  vohintpcTitatuiumrieiip<ilievtqiii  ab  intcltico  hcrts  lint, 
deiinattlichercs,qumini6  euatnlinolint,t.Kitiiiri.-ikircrn.Nullusciitrn  polsit 
faccre  IiiipcTacor,vtciufdcm  houuuis  hcrcdiuj  cota  &  ex  allc  bis  jb  inteltato 
deferactir,muItoiiirntls  vt  bi&acqiuratur.ncqiiHictn  in  peifbra  vniushercdis, 
qaancominiutinpeifbnjs  plutiuinJ  Vtdelicei  troSd  ncque  pofsu  facete  Im- 
pctator,vt  tnus  ioctnquc  homo bis  it:oriacur,.-iu(  vt radcm  hcredius ilt & vna 
JK  duplex.quoniatn  harc quoque  omnia  miplicaut contr  :djcbonen>.At  nequc 
iccit  vnquam  vlluslmpetator ,  nomagisquam  lo.vr  hercs  quis  lit  ad  tempiu, 
&a!iuicx  teinporecDamfaclotritaiiicntocxuacarum  miliratistriiaruenu. 
Nairl  in  itipi^alcriptjscaiibus^nqtiibus  drxtmus  impotcnoa  magis  qiiam  potc 
(latc  Icgis Scri  vt  qtu hercs  ruit  Jclkrat  hcrcs  elfc  ,  r.on iJeo umcn  ht  vt  hercs 
quis lic ex  tempore  autadicmpus,  vt  neqtieincaru  conltiattionisluAinisni. 
Qdenini polictior  hcres cft^rctrofingitut  6c  folus&  fcmper  hcres ruille.vt  fu- 

C'a  cxpUcauimus.  EigoliicenormicTt>Tetumnoumodij  uDoncni  nullam 
Lct,fcJ  DcqucexetTtplum. 
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ERROR  IIL 
S»  f  *ttt ftmtntrtt  <£  /ucccdtndo  t x  umfert  c  adltrrpw. 

I  V o  o  inurpnt.buscV piapnaucs  v fuueiinc  f..lct,  v l  jhc.uitc 
mctroiciii  dcid.  lU.-d.pfuir.iis  Jccid.t  iiipftipOtitt  vjuii  ionc, 
I  Dchcieditauextempoico.  ad  tepmdcfciciidu.  Nun  j*oiie.i 
qujm  pto  ceitillimo  flC  conft.uuiiIin wptiiJcipiu  habi  cna  t, 
. 1  pouchcii  pci  ftau.iuin.vi  hcres quis  iit  cx  tCf  o.e  >d  ti  npUfc 
cuani  ab  inunato.fubmdc  iiuij-nnt  qu.itctc  ,  an  idcin  j  <  li.t 
lieti  pct  padum.  hsnniuiuui  caiibito,qiiibui«bimuit,liucauioriutc  IUI  > 
ponrinci|proj>ut  tcli^itwem  adkbitt  iiuuiuranJi.iuic  potl  U  c  tCOl  ttetudiitt 
um  fcrcvbiviA^otitium  tcceptacoiitianiaiattlLiin  iwis  i  n<>.  nn,  vt  j  ci  j.  j 
ciaanpotT*djtihcriNiita»)ptalcri!m\ctoiii  ububidotu.il m>  ii.lt.  1'm  .  ijvv 
aut  JJuiiiejnobilcjcbi.rtiiptJs.  De  qtu cortucuicui.c  Do&orcsi  leiiqiit  at 
Gjliu  poufliinu  &  ex  luhs  aiieli  Atur.v  tatim  vero  j»i  agtnadc  tctcui  tic,quod 
retpo  deai.texuitoillobiocitd:to)qutt'h.Jltt,Vjlcicr.ii.'.ii  ti  Cuiitatutil 
adpaciu,&coiiUj:qaiSJpopiui&fubdu,  qw  lu.uiuro  adpw jbattt  ,  rWCipfo 
vclut  cx pt opi  10  paclo  ad  cms oblcrua tioncm  ubligcmut .ucuquc  I  M  uc I u> u. 
qut  audackct  re(poi.dcant ,  non  mni.U  perpactum.quam  pet  ttatuimr.  licti 
pollc  vt  hercduas  vni  ad  tcmpus  detur.al.j  vcro  cx  tenipnrc .  c^tubti  »«g  nofcttt, 
li  cllciu  iwdi  ptaemaucdcM  lunt  euam  ex  lftonim  nuinci  o  plei  iquc.i  cc  igno- 
bdetlurec  J.lulo ,  cuni  qutbus  mihi  lonpa  &  magiu  twtco.ium.o  inlui.a, 
dum  pro  llMmf  D  ilnm  Elunfi,Narnuici  Cainutt.mque  Dttcrila  dc  Altoi  h 
fecundiSctcn  ll>cuai  a-Ducishcicditatc.toi  tra  Snei.ll.D.CtlarciiiLilen- 
llciuDucemMuuru  dirccp..utf..ui.  Eiaicn.m  blK  teic  <m«n4nia»ii  a 
quxft.oadliicii.  l  Ktir.cn*Al  pattodotali  qucdm  D.Aui.v  Uioitn,  aJiibi 
turnhicrat.heri  potuillc.  vuptahcrcs  cllctpJu.vS:  niauiabi.iclui.^cil.ea- 
qujmAlrbidushawrquaii.diuv.mat^ 

uctlampadun.quodhisveiblscoiiccpium  eiluPejJ,t,*mt»cr  +**ff*  '* 
lujkiQ.D.AM»*  i"  e.-fm  txiwQnHH  wi*.f>Mim*fculun  dUn  Htrcttus  fttni 
fm,4fim*m  mHtfcnl^m  d,ft,ndent,*mftr  IwtAm  v,.fc*lmumf*tt,dtr,  w  ds- 
cluk-mpAttrm*  &  nu,em,s,;iurtmu>,fljJtKti«  l>,r.d,iMit  vhm,  ecrummt,- 
rwwi/jPtelliscrdum  ehe  dc  fucefsionc micftau.vi  n  icncni, Farto iptur  pcr 
Iteci^tcjtin-.ci  to,i.iiuleainiiuisinboii.spauii.iihabcic  jjolfe.  Atcgo 
cwiui.iKebam.i.or.polllracborcni  .llam  it.tell.jy  ucfucccl.  ...  cuucliau, 
HfojHetcaqu^icuir. cifct coarOataad cabona patcina&  iT.atcriu.qua  in  vl- 
umt  mailuli  beteditau  tcpcrirei.tur.appatcbat,.  oi.  dc  ahisboj.is  conuentum 
1'u.fliquamquxt.iilatuufent  fi:a«tna:ac  proin.lecolLium  hullcrutcclsio 
ucni  m  cuni  caium  quo  Altb..fus ,  aut  ahus  auilquis  cllct  niaiculus  1-fcn.ulis, 
um  lictcul.  fucct  is,u"ct.uaquc  ii  poft  vltun,  .ttius  mortcm  D^Ar.i-a 1 1.011  nili  ab 
intcilaip  pauiuJms  luis  futcedendi  ius  lulxret  Jutut  un  i  vt  Altonfuswut  ahus 
.allc  vltimus ,.  j|tulas,quaiidiu  vixtlI«,lieiesfit.irctabuitcliato>i.  paientescx 
fuppoliuonc  I.  .tcftau  decefsille-.t.  Ex eo  v«I» tcmporc  quo viuii.us maft u.us 
dect  fs.  ilia).Aiuta  hctcs  cilct  limiliur  ab  i.itcft  ato :  Ulc  iguur  ad  tcn.ptu ,  ilU 
Micwpow^Bcs^cppeipaftttm 

lllj 
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b  unlicpoctum  clle  intciprcuiiduin.s-idc  lute  fuccedcndi  cx  ^a£tofi£  ur.qul 
cxfubltuiKioixcoiiuenauiialt.non  dc  lutiellioi  k  ab  u.ieitatu  cogiutumvi- 
dctctm.qiuni  prouuie  noti  tnagts  teh.iiticm a  j-ateiuum  quam  vltimi  n.afcuii 
cucrtcrc  potuci ant  in  frau  cinSi'  dunmtuont  d<<  s.qu.r  turtinicx  hov ,  acto 
m.iitabat.C  ini  vcti>  aducrfanis  vna ili  i  Kplhaoo  Itipcreilet,  v t  diecrjt  v  lnu> 
verb  eua  pct  pactu  xq.ic  a,.  pct  itauicu  ticn  potuiilc.vl  mafculi  cllcr.t  hctcJes 
qu.indiu  viucrc  itipolt  eos  *.'r5cxan<los.D.AiTtuhcres  clict  ab inccltato,  tan- 
Jc eb rcci Jcb.it  ..nipuiat  <>,\  t queri  oponerccAn  per  pac iii  huc  liet '.ncrr.c po- 
tuillct.Nun  dcera  it  nobis  al  a  quamplutima&  ii.rrliima  arpiimcu  ,  pttrUfrl 
c\  vcTbiscoiiuacJru^paititncxtnciuccniHraheiitiii-.oinjiiave.bcx  nitistaxio- 
ncdeiiiuipt  <,quihus  fcntciH.iam&  intaprct.itunieni  r.oftta  cnnfirronrciims. 
S.'<tdciisiuincdl.  ere  iulwl  attinecqtna  inclius&:  coirmad  tis  vifumeitdc  to- 
t.idilccptuir>-.e  liHitiiinconfcTibcr.-.qucin  hrciii  fotuliciii  iu.em  datuti  (u- 
iniis.D.f*  .aciiiin tesilt.q  txSt  Domiiios  f.t.nl'ilatii  Apuilolui,  £V  quatquoc 
ittliti  HototcTTarjm  i>ibc,'iitCv»>i-li.ltoipr.rtta:iti<;  lu<  cnt  n>l.cc»,&  dcfw.i- 
torcs.Suiiiciet  hic  pauctf  evrurem  utum  ,  I  >c  facUMidn  per  poctuin  hcrcdcrx 
ceinporco:  adtcmpiis,&  m  Itca  ic,\  conriuallc.  AJtcrcbam  ptoieiilct-Uir 
iiiea'comprobatioiic&  ipfa  omnia  qu.r  aunl  m  pmed.-ntthus.in  tracrro- 
rctn  .ilum.Dcltatuto  lacie..tehcrc.lc:n  ad  tcmpus ,  Scex  tcmpnrc:  nonqui'  d 
putarem  polle  me  vrqiuni  ab  aduciiarlM,aut  a  luduibus  iiiipcuaic  ,  vt  late- 
rcncurcrraileineo  Biriulum,cartci6lqtic  nucrprcl.s,  qtios  fc  cbam  vctcris  il- 
uusctrotisum  pcrtu  acCs  alienorcs  :  lcd  vt  oiteriderciii,ex ea  npu  im*  ic ,  qtur 
uni  apme}  faii"aellcc,ncc  niii  vaiiacnanuum  autouutc  tutcrctiir ,  rnn  dcoe- 
r.  lunu  arguinentiun  adahuin  errotem,  qui  iui.rcai  lurd  or  ibrct ,  iidnccr- 
diiin.  Nain  liquod  nonratiaic.icdcrroTC  pTiiniitn,dcilidc  air.luctodineoh- 
Centti  clt.in  ..1,  secu  limilibuj  iionobtiitec,vi.ait,/.f*«<i»«i»r,«/i#<i<\i.}  b.dt/t- 
gw  quando  ne».ea  qiur  a  piud.nt  bus  plts  contra  itirs  raucinf  rccrpuiiint, 
produadebeiit  adcunfcqtict>as,/.^M<>it^r».j4.r«^.rj/  qiuto  nmuUubui.cb  t 
in  a!  us  cauiis  omnmo diiiiiiiiiibiis.Sunt  autc  \  uctiorcs  valdc  ciilliniilet  Itatu- 
tis>ui c  j  inaxime de  quo d  iputamus.Satuueniin  no iol.im  ius taciuc  tnter iob 
dicosiiatucr.ttbu$,icdctia  lcgu  vim  h.ibcrcextitimaatr.l'*ctavci6ccrttj  eit  lc- 
gu  autoiiutenucenfen  ,l.ptnnlt.D.dtfitu&  U;,i ! •/,,«  *  A,.-,,:,AJl  c  . 
depji}.-  to«,]ue  cuin  maior  lic  aucoritas-iiattitnninitquam  pa<:toruir>,admjnen- 
dum  quiiit clt,polic  om::ia  pcr  itatticu  ♦ieri.qtu'  pollitut  hcri  pcr  pctu,  hcm- 
que,quod  per  it.,iu.ti  tictj  i,0  pocclt^nulto  minus  pcr  pattu  beri  pollc,  fcd  no 
CfftgWn  pollc  pcr  p.ittu  ficriomniaqiMrpollunc  hcri  pci  ltattuiuii,j  ,t  quod 
pcrpoCtij  ncriiieqiiic^iiulconunusricti  |>olleper  ibtuhim.  Idcnim  clt  itooJ 
cx  interpTcu^usquoque  noltris  petitiorcs  folent  diccrc ,  Vatcre  arpimcntu  k 
Qatu:oadpa£taiiircgaciue>noii  idrint  atiue-.ipacioaute  ou  uacutu  adtinnar 
ti.ii,"onc::aninc;-.ui..e,q  luir.oJuUiciic  luicnc  lopm  dcumniiiusq-.t*  sd  u> 
uicem  Ce  habentper  nuiius&  ininus.  Nec  eit  quod  quis  duac  ctioni  pact.i 
hodc  lcgtun  autoritaccc-enleri,  polUpim  placuit  vtcxpacbs  faltcm  mrauj  <Sf 
dotalibusdeiltri  poiTinc  hcrcdiuccs.  Noneiiun  licuc  gcncrab  ferc'  locoium 
omiutiin  cotifuciudine rccepttim  tilud  clt,ir.u;ta  cuoin  lunfprudeiitra,  vtva- 
ieantpacrauindcfucccdcndoquamdeiinn  luccedeiido,iitactalincex  caufa 
douso^adhibituiutciuraiido,  immoeuili  nuilu  luiitu  u  dum  uucrucrrric,  li 
mrKi^pcrnactiunc  n  ducitur  zqti4liU]intethhcros,vcc6itatex  Inipcrausns 
LeonjicoiiituaoRci^.  cui  ucclk  dtfAUtpMfrm,  taxquohcxedeni  ruturum 
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6limiv  e aboqindecpi.ir.air  coiitrahc-.tes mauimoniu,qui  alus  lc.'btn  cot.- 
tracturi  non tuiilcnt.itaSe  illu  confihrtrdnie  aliqua  rcceptum  clt,vt  pcr  prc'».i 
poiliiu  dari h««d.t«c* ex  tcmporc.aut  ..d  ic.npus  ejun  nnr.icu  i cc  tuit  ttccc  f 
lirium,nec  vlinmodovtilcaut « qu4Jti,  «am coofuiwdinCm  ir.duci,  qiur  i  on 
moJ  (luniracllctjonualcgcs/cdctuiiiJior.  autoiHatcda  ura  paifes  qtuin 
lcph.is,  eim  nullalcxpo.li.h  ictacere,  vt  hcics  «.jiuslit  crt  tcmpotc  autaJ 
tempus  pr.rfv-rtimabi.itciU.o.Fucrat  qu.xii  nodoncceifaruin  ,  vt  irdtuete- 
tnrconiuecuJo  pcr  q \i  Hcict ,  vt  erii  pactis  I*  Jiem  iltt  .tts    dotalibus  qu.tm- 
u  s iitcquaJitateiiuiitci libcrosinducci;tibus,hcrc  iiutcsdclern  poUcnt.c.iin 
carauonc  ti  itqu.*idi?,vt  mul  a  marrimonia  contiaii  mttit ,  quz  al  oqui  non 
contrtherctuc  emoa.it.iiin.icitvtil  llimum  cl!crcipu.SliV.rq!i\qtiid  irtlll- 
t.ucpotcikhomi  esad  niptiascoiiirahe-.das,  Jttt  niiptiis  vmn  iLnicre  .ur- 
plocem.Sc  facihorem.Etiiautcm  cl  a.nLlCiatuncco  ductodil  cm  ,&cxiur:s 
lationepoterai  t ticci p-.cU anet. qu I  ho-.a  puciticnuum  obligareMt,  vtpoit 
nsortcm  aliLui  iseaixjiia  ad  aiium  peru  .tiircu,/.  vntc.C.xt  *lhtn.*l>  hrrrd.cj- 
tentr.hrrrjjncif  du  n  ncqtudd.  hcredjtaiirfuccelltonisiure  conuctuni  vi- 
Jcrctur .  non  eomir.us  t.nncn  rieceilaria  ,  aut  lahem  vt-l  s  tttn  mductto  iiw 
fiaradJmttDc'  he.cdi:atibus c«  pacto  Jcfeicd  s  ciiui  hcied  tatcs  plcnioic  r.on 
unttiin  rtrulo,  &  hnnote,  fedctiam  commodoS:  ciiL.iumcnto  dclciantui , 
/.•;  ,      fidftjip^tti.n.dr  teetu.frejl.  Atvcro,  vi  pct  p..Lit:n  pnllct  vr.us  fict  i 
h.Tcsadtcmpus>.ilinvautc m  cxicinporcPil-.ratiicillcnidiu  i.i  cqucjMlIibi 
W.cimnecL^csipu-  hoe  faccre  jh^Iciu  ,  lutiKcictqtie  m  p  &  siemcdmm 
lii  iititii^misw-.UvH.io  ahsido.il  gandomcduri  qtt  (cmej  hcrcj  ttuilct,  vt 
fiucviuus,  liuepollirortcinl.i.unrel.iuicrttboi  a  ijtur  iu  ilciit  hcuditatisal 
tcn  qui  r.on mUt  lien  hcrcs iil ca hcrcditate qtu  Jci ..'llct  c lk  hLrciiitas.Qi^- 
adinoJunitc  m  hctcdiia.ibtisq  ia-  jxt  l.?.cs,iiuccx  tcllair.cnto ,  (hicaSit  tc 
ltatoacquiruntur,no!ial  tid.cined  umconij'ai:uiuncitqujtiihurci.r.;niifii, 
vtmaUu,liiieextcllanieiiio,uucabmtclt  toitji.srctantu..  Nim  St  iiiconrra- 
cuhusfirri polIciuWt  tuuoiicinco-iucnuo:  alcin  cctTuclt,/.;.  C.  decLt.at.ne 
JU  mod.l.x.C.de  dcnAi.t.tu[.tturt.l.FHb!t.i  i6,l/JrpeJi.'.(yib  it  teq>fttcs  r.oit.  i, 
licetrninusappilite;ndeiCv.millunuoi  tiL't  01  alc  appcllar,r>in /.?*iA'»i*<  tst. 
$  eiheredet.D.dr  t  t  her.cbligat  Atqui  ridcicomillu  ii.hcred;ta.ikts,q"a-  pn  lc- 
gedcrcnmtur.non  r'a<  it,vt  qut  hcrcs  ruitAllc  dclir.at,ncc  vr  fidciconiiiTutkrai 
tcAiporercititui.o  ishcr«hat,liiiccxtcll.tmci  toJ:.tieaLMmeti3tofidcicOm:f- 
fumrcl  ctnnitit,  fcd  tantlm vtrcrindcir.cipiai ellcloco  hcicd  s,  $.  rtjhtuta. 
irjlu.de  fideic.ljertd, '.2  D  *A  SC.Trtbrli.rrgfiSc  tn  heredjtaalwi  SjfU  per  pa^ 
tlum dcfcruJitirr  idetn  obC  nundum  cft,Vt  li  ab  ma  pt tfona  iti  al  atn  cas  ti ar.- 
lirccontrahcntcsvclint,nor.  aliatarjoneid  allcqui  poflintjijujm  pcr  vtani  liuc 
fjbltitut:onu.liuc  lideicommiiri  conuc.itioiulis.Tantoipitur  abfurdius  fuer.t 
in  dubio  d:cere,  ccg  tatuni  fuillc  a  contrahcntibus  de  (adcndo  licredc  vrvo  ad 
tepusab  irtcltato,6c  alio hctcde e<  tiporc,ciini  nulla  mctio  fatita  cft  necj,  he- 
redis,r.eq;hcrcdiuas,neq;fucccflioniiir.tcttati,quandoiiecid  cxprcflitn  ia- 
ccre c6trahctes  potuiifet,unictli  maxuuc  voluillcnt.  Verucnintveio parti  no- 
bisiaiiorKsilt»proru:flLt,mliBanoliqtioqiautoriute  mataihu  adlciuiflc- 
m L  - i.l;  ad  l.vlt.S  fnads  n ptndctt. D.ddSC.T erttll. poltcaqium  cnore dlu  tn- 
uouc,vt  poflit  pcr  ilatutu  hcierLtas  dcfcrri  ex  tfpore  &  ad  tepus,  fubiut  pt  m 
vcr/;«-jwjr«^//«jr.linpcrator  vctbatlla  /iii*,9i»i>j4i/f*f,cV.limiba,queope- 
tancur  cxun&iocc  tutu  hrrcditarq  in  pct  loius  maTculoru  poll  cos  cxunCios, 
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q  ot  c>ii  auiiuni  iu  taju  n  ur,v  \.ftemu  idottrj  nifmttttUt  omtufiue /irprrnixt- 
rit  iltfuy  nnftnJniM}  un< <.:u, pciaiicxui  dioncni  i.-berutis  infpecie,/  /m- 
ptrmnrti.ti.D.de  /•tyfcm.mrfa.quia.irqiur^teiUcor  etumii cxptcUc  vdlct  iiixe 
LbetUtClll  aJtcn  ipiis,ianicii  noi  poilt  tj.ltbtrttundtrmf  'm.tt^td  <|/.MoX  aJ- 
iLltidtm  djetremu»  heredtrtre.an*  non  ptttfttdtn  adttmpm:  vt  I.htttditM.  t*. 
D.iitf  hoed-w/iit.K^  ne  quis  putuct  cum  pugrit  aiiiibcie.cuireo  locotr.tcU- 
trtJclictcd  tatcpcrllaiuttiu  1  dcLaia «. \  u.inp  ad  tcmpusUubiit it  \cluc 
i,uuiu-:  sobicU  011  ./^'.j<.Uiinct«}U'.Jvo»Miiui\h«cJ:t.iuni  pcr  Itauituin 
dctexu rx taiipocc  «5».  ad  tctnpus  polle  ,  fit  4  /egt  <med  pttefi  fttmi a  mtluetvt  I. 
nultt  itA.de  t  ji-nn  «u/if  quaii  Ju  << ,p<  >i lc quuiciii  hoc  het  1 2  lcecA  cutucquen- 
tct  i  tUiuto  «u.oJ  rcgu  v  mhalx-t,  lcdron  ahhointnc.niliabcoqui  unram 
p«xciUccni  haLcai,c|uaiuani  lc>  ipU,cuiulimd.dtinilescxpinujlcgioiruliu- 
n.Ac  pacta  nou  *  lcge  hui-.c,(lJ  ab  hoiiiire.Apertc  igitur  ieiuic  Uarc.alian  h-ic 
p.iccecationcn.euettaturj',al'ainpaCb.  SnqucaboiinubusrcciclocuvillcBar- 
colr  acccpcusclt.vt  appaictcx  u»  qux  difpuut  Carol.Ruin.  ioiilii.99.  vol.  1. Bc 
Craucc.conl1l.u7. 1  i>nui:\  Scd  tjii.cn  lii-iiprstciancnduciiarijnolUihoclii» 
pcill  aJ«nt  ,ai>u:c  t«c->  quod  ibidciii  paulu  ncc  dixctat  Bart.  Jciisdiaioro- 
buy.ju*.-:  diu ,auoi,f. ur, cc  limil  bus  i lcge yldim. tdtmtijtfi fraferjwtmrm e*Jt~ 
rmhertiiuj  velm  itftjutrt  n-.hil  pioli  Jc  puuns  inccrctic  an  dc  Ifge  tratitcinu*; 
an«iciuciitoj'idcpac>o,andctdtarnciito.  tt  fai  eiucll:iedin  usdcmum 
qua;  nonunusabhomincquiin  a  lege  polliuu  ficn  ex  tempore,  «V  aJ  tcmpus. 
Sc<iipercuiiniupponcnd  luist  tctnntiiihabilcj.idqueappaictctiani  exus.  iu«s 
lo.-isquosaiatB4ruqtii  Juiicfuamiradiiio.icpr«ji>atCA  /.  Pmttr  Stmyum*m. 
iCjljnfm.DM  ctndu.  tfr  dtmtnflr.l.uCMJtjju.t.Cmu.S  Imptrjtttr.tlemlim.  & 
CutJtr.UgM  l.it.D.dtvf*fr.ljiTriki£»ttJlttni.\.rei).  Cdt  vfufr.  in  quibiisomnibuj 
locis  agitur  dc  ea  rc  qu.c  ad  tcmptis  dari  polsit ,  111  co atitcm  rmmero  non  eit 
licrcJi.iijicii'.  ncc  libcrcas.vc  idaiiBart.iUcim  «7xplicat,ciim  fubiicit  iradiuo- 
ncui  illain  non  liibcre  locum  m  liberutc.nequ?  111  hcrcditatc  ,  quia  ncuti  a  ad 
urmpusdarip<>tclLNoncn^  lccuinpugi!athan.ncquc  Jubitat  qvim  per  pa- 
druni  ficn  ncqueat  vt  hcreJita  s  cx  tcmpore  ai  cempus  euir ,  hcci  non  dubitcc 
qum  pcrlUuiruni  id  hcri  pofsii.lu  propoticoauicm  cafu  illud  euain  tacicbac, 
nc  p«jdetdcrcndihcreditateminccliau«  tcmporecV  a  I  icnipusdaripotuillc, 
quod  pattbodiicruss-crbiscollacaerat.qua  tuaJius  fiicce<ic«ii  acqurtituD. 
AiiJU:4niJcciiipus,i'onquovltiiiiusmalciiUtsnu>rerccur,  fcdquoellctilleii 
morruus.Collau tiquiJeii-.  crac  111  tcinpu.*  hcrcdttatisvltiini  inafcuii.ciim  c6- 
ncruilct  vtpouctfti«.cdcrc  inboiiispatcniiscV:  rnaicrnu,  qnxm  vltinumaf- 
cuL  hcrcdiute  repentencur.  Hcredicas  auccm  imlli  eit.nec  cllc  potctt 
iuiihotiunui.in!di.»'uiiifti/.i.^.ii«'#rf.w/<rcl7.i.  D^fhtrtd.  It.-.tjucexverbis 
«Jc  pocelUcc  htijiis  cwitiencionisji  adniiuercnius  id  Jt^uir.  ruilfc,  vt  parcnccs 
ab  iucciUct>aercdcm  prnnuiT  lUbmnitmalculiiii  .ifcirde  poit  ir.ortcin  maf- 
cuit  hlia,cxquotcinporcinafirulush««clic«Jciullj^cqti««nuridct  agi 
potuillccc  Jei>uillc,vcAliwfusvluiiiU>nufcijJ«<^nonviuus,ncc  ptoindc  ino- 
ticnsJ*«^iamniuuiam«Vpolt  morccm  fuain  cielinerct  clle  hcrcs.  ^eoim 
abtofierivlltjiiiodo  pollct.  vt  in  iptius  hcrediutc  bo  a  patcriia  «?£  M 
Ufiuinuciuri.-ncur,qiiuqjod  nioricnsqius  aniittit,m  iptius  neiediucemccV 
nuerenuiiiqtjaiiipiicltaiquJ  contraiictu»icni  iniplit.ai.vt  triis«icluiaihcrtif 
cdcp<^tmMUiniuain/nunnoncntis  nullx  fmt  qtialiutcs ,  xmltXttmtmm 
premtmt.Jti  D.dt  ub.CTtduXaAesl  qtiod  nemo  poti  mottcni  luam  catnerc» 
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dari.vtnec  heres  k&mi  lH>MlJJt»*firft»m.ii.i.v/tJ.G*i      ! .  $  M  Mft  i 
bnt.D.ttt  ldttr.& ptfiaum  B4!A.*dt.(.xtr4new».x.(trr.pri  ulp.<-  dt  hmd.  /•  ftf 
QnJ  cntm ahud dt ,  auquem cxhcicdar:^juim dcnucien.t.dcei!.:.'. <>,  u f, ■ 
Wldtberjcr  p*,ib»m.CAxi\c,iM  iu  ca  l'pcc:c  quam  f..u.t.ikii.ii.s,nc1.ic  Alton- 
i'u, ddiiir« hcrescllequadiit  nxerat.iwc  prouuic tpfe miUnti  mocu s,quodvr 
u-  tubuitut  non  motu,  Ltm  tU»i.  xi.^.Ddt  mmmm  npJ,v/r.  Dd(  «.dtc  ,r/f- 
nequcumeu  poiuiuctdeii  icrc  hcrcscilc  poti  motic.t.  Ua:n.un:c:u  conttarct 
coi  uahcr.us  id  maxun.-  r^cre  voluttle,  ncc  deni.ju.  nc,  podet,UcjMt  dtu 
AlfonUis  fuillct  ab intclUto  hcrcs pa.ns  «  aile ,  f* M  c t. ... it  pro  al  q.u  pai 
tc  fucccuionis  intcitau  hcrcsciict ,  q.uupr>  e.t  WKcmporUonc  dito  talolJ- 
tium  hercies  mdaccteiiiur  co-.ua  iuns  r.ottu  ic  ulani/fW  nnirm.141.fvM 
dao  dfrttul.  MMvRtflii  kjiiebaturvclitiuukm:u.ircp4tUoncm,q:iodtaniei:  1:1 
dubtodici  non  pou-iaiiuupcrmaiignamii.tctpic..u:co  ::  .ii  a.i lusloqu ttiM 
Miimfmtw*  nf  f  "^tf\\ "  "  n         ■*Vw?a ""i^O acriDicndam 
dc toocedioiic uudUi delata maleulu ad u-n.pus, &  ulue cxtcmporc,  lc-u  de 
ucccffioue  ccwiuet.on  .li.quamcc  cx  icmpo:c%c  ad  leii.pustiiduci  nilm  pto 
hjbcwciUnnoiia.iuis  hcre.uut,s  rcleiatut  qttod  pe.uic  cx  lc^bus  Icd  au 
cauiamacqu  rei.dorut.teviii1;ulatiiiiuloboi-.oiui,  .,qi.ibus  Urgcni  u...c  Con- 
trahe  ui*  voluctinicv  potuctiiit.it  faneii qwsdnxici  exliuiuli.-.ud:  p-dio- 
nc  deiatatii  fuillc  tiHc.uuorum  paientum  hiccciliot.cm  maieulu ,  lie.idc  i> 
1«  poftquam  vbmusmakulus  hcres  elic-dcliiilci ,  cdm  latcri >  ccLecllci. 
non  ioium  plus  poilcltaiuia  , quaM  tegM ,  vtuui  ptoMuim us.fed  plus  «.. 
naOaquim  l'utuu,quoiiiamcaLUtiiuv  cq>i'buvc^  U  ,tr..  t.scV^atcriUoutu 

res  Itah  lnquuntur)  iritcUitav mallul.s  qui  dclir.art  clic  hctcdcs  CJU011 
motiuntt.Mia  vt n.hil  ptolubeat  quoum  us  p:  rnra  uutanti  polt  iploum  ir.c: 
temincfpiaiparenubus  ab  mu-iUtorucccdcrct.luqucvit.ism.il  ulis  luctat 
exelufa-.xd  6  pof.ercs  .u  cor.ccp-uni  tu..'.c  Uatuiui..  .q.i.  u.odocoi  ccptum 
eiatpaaumnoltiuu.,vtpoacxtiuiu>sn.aiLuios  polhi  lu.cedcic  ab  n  iciU 
toluiai:ibont$i^ictiits  &  ma.crnjsquxmviumi  n.atculi  hcud.utc  upc- 
nemnr:intrcpidcd.cctiuum  eilei.ciatu  armujoeo  qutid  vult  Ba«.p«  it..;,.- 
tum doii  poll-  hcrcdit  tem cx  .cinporc iV:  a.l  icmpus.huiulinodi  uit.en (UtU- 
tnntnuUo.nodova!cicpol1crH.-rquotirulucthctct  nou  lol.tm  vtclUtvv.t.s 
heresadtempusAaiiiiscxicmporcicd  I.udamplius,  vt  vel  n.aivuius  vki- 
mosdcitncret  hctcsede  pflA  mottc:,.  iuiiu.scl  eodcnt  icntpoic plurcs Ut  loit- 
dumprocidcmpotto  th.tc  ci  irduccicuiur  •.qitoium  vium.qucnontaii- 
t  imiblurJumJedctj.im  impoirib:lccitEtpo  aJuulla  quoque  lcj  1...,  &  UH 
tmoum  pnm.im.dcmue  JUtu.orum  cV  paitoruin  comt  a.  artbrc  conicqucps 
erat  in  caiu  uolito.v.qiio.i  pci  itatutumespteliat.  hcii  1:01.  poliei.irultonu. 
nu*  pct pachun  ben  potuUlct.cuantii  de co..iialu.iu.uin volum.uc  coi  ttaieu 
QttaMto  mac-s  pioba.idumctat,cumiuhi»de  ...wltau  luccclJ.o:»  mparto 
c^.prehcnluiittuillet,noii  cileindub.o  capicndam  i.itcrpreuuoiicm.qu* 
fcoel«.vtvidctcntuipacifceiitcscc1yT.i|lc  ta.ucdefacicndo  eo  quod.x:c  cx- 
prcflun  facete  potu:lIentjd  eA,dc  habcndis  ab  MtCMHB  hctedibui  c*  tctr.pu. 
tc  6c  ad  tcmpuiSic enitn &  Batunoiicf  iupta  citato  loco atgunKtiiaiu! A  ie- 
Ctc  SemperenimfuincDdaat  coiucctutacjusquod  Uciii  adum  fwt.exeo 
auod tuptefsim aci  t<  potuit &: dcbuu.excepus lolts iiscilibus,  inquibuslo- 
cum  libi  viudacatiiBistccula,qu.T  habetJixficlIaiioccic  ::ion  «pteila,  nou 


nocetc. 
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Defufl>endend*per  legem,tmt  perfldtutum^tptrpniTmm 
Itgutnu  heredututiMLuttnt. 

A  ■  v  s  quidam  funt.quamquam  peipauci,  w  cjuibus  r_„ 
iton  lol  Jtu  pauturjeu  euam  fant vt  uclauor.cin  heicd,ut.«. lc- 
giuinx&  ab  lntcftato  neccllc  lit  mancrc  w  iuipcnlbdcd  quihii 
t  unen  mtciptei.cs  noitn  pafllit.  abutuntur,  vt  idipfunt  ad  alios 
I  plerofque  diilimdes  cafus  trahantjicc  abiur Jum  putent ,  vt  h*- 
•cdi  cac's  dclatio  ab  co  quoqtic  icmporcquo  pcr  k-gem  rlcri  potwt ,  nihilonu- 
ntlsiutjiu  alicuius  vcl  pacii  poteilate  fulpcncaiur.  lilud  vcr6  ptmuim  obfcr. 
uaiidumeit,craii.aienosdchcnKUUtclci>iiin;a  <5c  ab  inuilato,  ou  auicclU- 
incutarushcreHliiaubusrcsiAihabetduLviiauonem  qum  carum  debuolu» 
fpeiKii  polfitjron  lolum  potertace  lcgis>&  lis  ipiis  caiibus  qutbusuitcuau  fuc- 
ccilio  lufpcnderetur,quos  enumerabin.w  poltca,fcrcuarn  proaibitxio&.  vo- 
luncacc  tcitaconsji  vclic  litc  inftitucioni  coriditior.em  iiiiiccic- liuc  cafuaicm, 
fiuepoceftauuam.liuc  m\\lMt\,tct.tu.de  c*«djf.*r/n/.Coi:diuonum  enmiom- 
niuni  propria  nacura  illa  clt,vt  fulpciidjnt  achun  cui  adhibentur.quouique  vcl 
implcauu  cudit  o[quod  c  Am eueiut.pcriiide  hal  eiur  acii pui us ab n  icjo adus 
hullctjrcl  dcticiac.quo  cafu  reducitur  actus  ad  non  accum ,  quali  nunquam  f* 
ctum  foetit  quod  tactam  riiaac  fub  huiulinodi<ror.dicionc,//»»M»'.i  t.o.ftup*. 
tm.in pign.habettnl.l.fi  <f •«  tt*.)J.D.de  hered.u>ftttJ.cedere  dum  i\ \.dt  verh.fi- 
#iw)frJvdcoautcmvcnimcft,  condiuonali  rada  initicuuor.eperdetedclauo. 
ncin  hcrcdiutis  ccft.»mcntariar,vt  quainuis  dici  lolcac,Liberos,  qui  funt  in  po- 
te(bite/ihcredesfcripciiint,lrauniricrci''cscllccx  iclun.emoA  iploiurc.nec 
quicquamficcrcquoa  poffintlcabilineie,  Ai.j'.  ijtufunt  otpttefl*it.%.fi»nu 
omtff.caufttfl*m\\  unveri  inftituu  fint  fub  condtuone,dummodo  U  h ,  qux  i  ic 
in  corum  poteltacc(fub  alia  iian.qucuiibcui  non  pollcm) non  pntis,ncc alitet 
liurhcredes,quam  condiuoncm  implcuennt,  Ifuut  fuefne.A.D  de  Lrred.tr/ht. 
Lvttt*  htc.U.D.dt  ct»dtcjnflit.\n\n\\<\\ioA  maps  riUaccrcinttituc-oriis  ccV 
ditiopoteft  vchcrcdiutis  cellaroenuriar  dclatiopcndcacinidvlcujcceii  pus, 
quo  lcgitima  hercdius  agnaco  proxiroo  um  ruer.t  dclau :  quzmms  vcnmi  lic 
lcgitirnx  fucceflioiu locum  nullum  eile cpii-diu  Ipcratnr  ccitam£uiia,/.yM«- 
dim.y>.  D.dt  mefhtred.^ienw  vito  illo  cafti  valdc  I  ir.gulart,quo  heies  quis  fcri- 
pcusmfubcacondnionc.li  lcgiumusviiidicare  hercdiutem  \o\a,lfiu*  ftm\ 
ki.D.de htred.tnfltf.  Naincunihcrcsfubcoiidicioncfcriptusnoiialitcr  hcres 
eucpoiEt.quamiicondiiioimplculii.priuscft  vt  appaieat  lcgiumuni  hcie- 
dem  m  ea  fpecic  nolle  virdicuc  hcrcdicatcm  ab  inccltato,  quani  dici  poffit 
fcripto  beredi  deiatam  eam  fuiuc  ex  telumcnto ,  iiue  a  legc ,  liuc  a  tcftatore. 
Poxxo rvdto potclt in perfona  lcgitimi  hercdis  conditio  illa cxiftcre,  \X nolit  vin- 
d  carc  legiumam  hcic  hcitcm.qjii  luent ci  priusdclauvvindicaiioncm cmm 
acqaditio.acqu;t".ci«>iic  auiir  <Jel .itio  :ic.ci:.ii i.'  |  i  i .  c.i.i. '.df/.i/j.- ,  i.  D.deverw. 
fignifle.  Eucmt  igitur  hoc  cafn  nccc  il'i  n  o,\  r  nonfohim  tellamcnuna  heicdius 
■^ifo  proptec  lcgittmam,fed,  quod  cft  mirabilms ,  vt  lcgiuma 
Eiufquc  tci  tatio  non  obfcuu  uia  cft ,  qtu* 
•  qucm- 
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quemadtTtodum pacrisfami iiis  mtciiati  dccedcnus  voliinias  uau  fubtcqur 
car  voluntatem  lc^is.ad  quam  necetic  eft  vife  «ccoinmocict.iicc-aliothcietks 
<pcrct,qiiam  quoi  tc  ei  daturacttqui  tctlaii  VCIUOU  vulc,vejl  ncmpoteii  ;K»i 
co:icrano  quotics  teftameiuurn  riie  ac  iolemiuta  conditutncft ,  i<a  iubicqiu- 
*  t.u  volumateiMUlt.i:orn,caniquclibilcgcm<iia|>at::uvI  -pi  irn  tdlator per- 
fctipicrtr.dum  nc  qiud  dixcnt  coitcra  tc^cs.qu  j  cv  voiuiuau  u i  Mi'am  cctutor.  •> 
pto  iegc  hifoiiJ.veriu/exuJt3.t»d.tu.d*vfftJignifu.utBtiJ.fmiMtt/i*/»t*fn. 
<     ;  4 .  [.      tejiAmyjtctT.pejf.Vii&i  iolco cuain  petete utjonem  ctus,quod  Fauuts 
<cribiti:t  t.pt**it.deltf*t.  i  .obamiiuc  tjlalU  ijViteiiuatn,  altcuos  quoque poft- 
UitnioshctCiics  nobis  ic^itimos  licn*  im  utnc  totp  P^ndeftaruttte  non  cllct 
connn.inllit'jt     .        .;  pcitniilii.LXibiudi  cnmi  cgula  ill.tcucrJ.i  napf^n 
hoc interucece  Uceat  vquoacam  tc^ttum  heie  cs ;ui  aUo  iuic  ftKccctacit» 
qiijtnqtiali  iaar.idt:-i:::..'a*r*Wf«W<i  iii  tt  i  tit,  /.»•.•? ..•*rt-  a.deimr. 
r««i»£ablurdmiividcba(uradmitci  podlhumum  alicmuii  luxelcgiurnihetc- 
dis  tanqtiam  taciti  inttitutuut, qui capctfsc iniutui  non  pollcl.  At rauo qux 
.  Gallum  Aqtlih um  m conaari u  moui  t,iii  a  t  uu  ,quoi  Uxtgv  dupai  iit  hac  y  u:c 
-  c.iiilainitutKion:,  U-it.cC-:  exptCil  i.  hilt  ItuUO  exp.elia  poiUuiJJJJ  tuicniidca 
.  non  vaktjquod  cmuni  dtbc  ji  cllc  ludjaum  tcliaiuis,  q»iale tamctinoo^otcit 
ilUidcileqaoJ lupctio  aam  titccvum  cottj"crtuv;tuiufiitckii  dt pcrioita  pvlthu 
ouciiiuflioowli.jciutt,  i.lvru.iiiieaiicitjs  quamuisin  iuu  id  iadem  vcccptum 
itt  propcet  pcricuUuu-  rumpendt  tcitanienti,  quoi nnlium  fohcii  in  pofihumo 
ai:cii.>,viplutilv.!sa»'Hi:svN'-l  catumelt  bb  J.C«liet\ttI.  Atia uauinltttu- 
tioticccrtum  eft  ludicium  pacishumltas.quja  ctim  inotttut  qiu»  ab  inccliito, 
lcgis  voiunucem  <V  ludictiuTi  letnpcr  iubicquitjJi/.^^iauJiCAiin  iempct  cer- 
■j  tum cll.qui  alo. iloh deferi  hciediuitem  potihumv» nili poiiquam  liatus cit,  & 
iuterim  rcunctomiua  m  iufpenio Jt coi itiario, c«',  ni r  tacttun  cit  icilamcntur. ; , 
lex lubteqaitut  mdicmm  leJutOi is.quoj  putto  ltibUq.il  liec  p«:ell  nccdcbjct, 
nili  lic  ccttum.Et  hxc  quidcin  dc  leUamciicaiix  iiiccc  llionis  iiiiiieniionc,  ciuf- 
quer.uioijedjtialiiii.ljrgiuiii.1- hctediiaus altaratiocA.  Ctiuicniina  icfU- 
ntcntatiain  codtrtcTat,qti6d  Ics^uma  pcc  luiainicgaiidctcnni^uUamciitaiis 
verojicet  per  lcgan  cjuoquc  Jclcratuv  /.  iegt  ebnttme.  uo.de  wt.jigptfie.  ab 
honune  tamcu  pttmttin  dctertur:  appatct  i  uitoiWnJivst.iCio,  r.ulLquccoiv- 
ditjoucqu jc  ex hoeutus  voluncatc  pcndcac ,  tce;uniatn  hcrediutem  uiipcr  di 
pofc  a qtio  tcmporc pcr  ic^cuul.tctt.  cuic..t.liv c umi jddo, qtu a cena  caiuS 
miK,mntiibiisitnpcdinirpoiciUu  icgisJtc  heteditatcin  ab  uiteiuto  dctcvie 
poia7i&hiUniciiiquibusdel«uoriem  iUlpendi  tnoi  uunUshipuiuu»ocapi- 
tis-Scdnon  cx  factojtut  vgiunute  lm:t<.t'i .  K..:.i  •  uupeaaniciuijju iUW nalli 
poicrt.atcxtdCtotiatarji^vcicxobuactJoicltsmcntJ ,  vei  dc  uquerxcoquod 
aiiqua  ratio-ie  eucr,:  t.nc  adhuc  petiojia  certa  Ctcui  ab  intcttato  herccUutcm 
«ieierre  Icx po/Iit.Ad ius  cmm nes  tatilarum  ipcaesviuentuinuUi  poiic te(er- 
ri  cafus^omncs jn  qutbtis  neccileiitdelationem  legitiuiat  hcrcditavs  manete 
in  fiifpenio.  I  •.  taCU,  i  <tur.r  inipcdimentum  ptohciicmir  m  prioic  i(K-cic,$. 
quAndo  vi  ftndtnhyl. vtt.D.adSC.Ttrttu.W  til  10 tntcilato  niort uo,qui  matrcm 
ftipcriticcm t«ljqtut,polihumus  eiruius  poiiit  uaia.  Qiuaiiidiu  enim  potcrt 
1  JMKHbcctpo/fitctiant  ron  r.a-.cuaut  moiuus  eiii.lei  tauic:t  t.oua.t  J  cit  iLu.a- 
tufconiultum  Tetulliatium  uon  dctert  rnani  lepttntaui  UUj  lam  defui.ctj  he- 
tedicatem.icdeafnaiipct  <Uiiu«eunet,  vtlLcaiuauleti;:  e  uid.icautui  pctfo- 
•nz,qux ii utductiT  alvi.:  n.;:r.  ciiJuiciu^uui dcn-.iLm u  aui lus lit  uHcgtum- 
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quod  meJio  ccmporc  pepeodenr.vteo  loco  Pompoui  us  Crnbic  NamcV  iim 
teiuiiikonf  ihmii  lunihtct  vcws  lctdur«iecini  ubulaiuinte  jncfcachcrediu- 
tetn  in  fulpcnfa,vt  cam  agiiaroptoxjmo  non  dctciietq.iandiu  potlhumus  fpe- 
rabauKjdq  e  titij  o  i  saiian  io!ct,Eos  qui  mvuerofunc,pro  Jiaut  iubctitiito 
co  pcnc  iutc  <iu  kctia  quod  od  lcgitmtas  hcrediutei,  /  <?»i  vtrre,  16 .  fi.de  fitu. 
6Mner.nonq  i.iJi  lex  tli deieiat  hei cdiitem  antcquaui  lint  ediu  (  ficenitn  fic- 
rctvtiu  pouca.vcliiunqtta.vd  n.orcuis  cd  tn  cdcm  hercd':asagr.atu  pro- 
xmus  awpii  is  dcliern  i  u  q  uinpoUct)  icuha^c.  u;  vt  ranorcniuriiiiequcn- 
cesagrutos  ,  quibusprxfcic..tur  ciim  eruttt  cdjujcctn  vtpaucuilacixnt  hu 
qui  in  parf  gradu  luiu^quumodo  bcnc  exphcat  V Ifjn  l  j  S  vtijtte.  D.  dtfuet^ 
/iju.L*  obttaculo  tc.caiucnti  aitqua  d  iA  prrfxpe  impcdimci.tuin nafcitnr, 
qooucs  aiiquod  tcuamc.  tum  nic'  lactum  ctt ,  ex  quo  adui  polltt  hcrcdiut, 
ncquedum  tamen adiulic.Quandiu«nim  adita  i  0:1  dt.t.u  a.u  fegitimaloc 
ceif  io (pcrat i  8c  cxpcciari  po' c .  t,f  <J  atoit  camcn pt  1  \$ ci  locus  c lli-,qo jm  dcl o  - 
cutum  hictic  tdtaitie:  tun»,coepciiique  cetiuni  ellc  mtci  atun;  patniair.dijj 
dccciEllrVc  puu,li  patcrfamjlas  (duii  ictitotscao  decrricnc  caiicicJato  filio, 
mox  dcLber  ante  heredc  tnftiuiio  rrbus  Jccdletit ,  poiica  dcuxic  rcpu jiauait 
lieresinltititcuj.  t^ui  m  fpcciclicuu  non  pruu  ht  intciutuj  pa:ciuu  iLas, 
qu^rurcpudtauiitcx  tcftairiciicohcTcdJtas^u  ncc  ahi  poccii  Irguinuhcrcd:- 
tas  def.-ir',quam  ilii,quieorcpud,auo'iisietiipocc,vd  ijusbcicj  vd  proccnus 
agnatus  repcr  Cur  /.i.$  fttendHm.l.i-Sfrtximeim.  D.  dtfeeurf  legn.l.fcrtfit .7. 
u.ttndJmerSid  tamcn  i.-cct  ha  cf  f^iuoiJSipcciaiioc'  fiperioretn  dtlrcfc- 
ti.iincotnagiia  eft.qjhd  inljpctuitciulpciitiiihcddatiojuj  hcr. ditaui  legi- 
uuue .  11.  jiiu loc u$  cile coepet .t.Ncc ci .1.::  Ipes  r.atiuiuus  jKrflhurt.l  nnpedit 
ne  ccttum  lic  patrcmnmili js  intcftju'uin  decelliile, «  conlcqueiicet  lecjunur 
fucccflio  'i locutn eiic.  C  un  verN cdtamciitum iittumdt ,  iiecJwnhutexco 
adiu.velrcpuJtacahecediUi.nontaiii  fuccelTiu  tpfa  lcgitima  in  fpCae.quiin 
iucccilioiii  g.-  ere,qur&c  tcjt  rmcnraain&  lcgiciuiiin  comprcher.dit,in  fu- 
IpciifoellcuitclligtcutiAuc^vt  dicam  veuus,fola  teltameutjxia.liquidcniqua- 
diu  ceitaniciitarij;  locus  fien poteit ,:io. .  modci  lcgiuma  uoit  dchaiur , iedncc 
vlla  perutuseiTc iiitclhgitur.Tunc enim duntaxat  indpit ,  ciim  ceruimdf  pa 
aemfamiliat  uucitatum  d«cciTillc.I'orru  iegiciina  fuLcellio.quac  adhuc  milla 
eft  non  magisin  i^<ii(oreuiKn,quimdctcTripoidkiiai.amqiieinpei  tL-n- 
ti  cile  dicicut.quar  li  111  pcndenu non  cllet ,  huic  aut  jlli  neccli arih  dclcrrcrur. 
Ad  ccruam  vcro  fpccicm  illiidpcrtiucc  qnod  idcm  Ponipoiuus  faibit  in  d.  $. 
fu*ndt  inftrultntifi  fbtccfibuseiusqtii  matrerr.  fapctiiuem  rebquit,  rcpetia- 
tur  mortu  tempore  apud  hottcsK^uaiidiu  eruin  ab  hoiubus  rcucru  potcit,  nc- 
queipli,MequemaLri  liefcttui  bcredicar,nou  ipn.quoiruin  n.tciiut  vcic  fcruui 
eft  ho!tiuin,ac  ptouidc  mcapax &  habcndx  hcrcd icatu,  &  cctcrorum  ommtl 
qux  funt  iuris  du'.lu:notimaxfi,qtuafenaiufcorfulcuni  Tcrulbaiiutn non 
vocat  nfatjcm  aJ  uefedit.item  filipuli  polf  dcfunch  libctos ,  &:  ita  demum  li 
fiLusvdjiuIlosl;bvYosrdiqueiK,cdeosreliquetitqui  patris  hctcditatem ad- 
tepcrtittereiiolinc/t.i  Iwtrijtf  §.fed /1/int /»/.0  ma.tn  *d  S(.  7  tniit  Heredi 
taccm  igitur  iii. j  iu  fufpenfo  intenm  manere  oportet ,  quanciu  t.l  us  defuntb 
ab  hu'bbus redue  poteft,qtta':doquidcm,ii  rcdiret.fcuipcr  tn  ouicate  ii  anlif 
ic.acque  itapauiiuushetcscxtiulle  icuofii  ecretui  ptoptcr  laCbonctn poft- 
liiniru|,&:  fufpatllninscunftituut^riem.vc  l>q  ;irui  Papi  penult.D.dtfeiu 
^/eiw.MininiaatCTi,vdabfutd«Bn  videtinoudcbct^iiaucrchoccafu  Vcgm- 
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n^ihetedit^mmfuiU-»>fo,ijiiii!<Lu|>olklituuiij  fiit  o  faot  yt  mccr.a  ii; 
P«(bra^oilcAwte(l»tJiucccflioncnidcUufacil.  Pti  js  aum fubeflc pcrfo 
!iamcmamop<>rot,quamvtdeiuic  dclauoius  quxnpolut  nc  ar.tcdcwtc 
«uam  de pciforuqoxiatut,/^»^»  refentni.n.D.de  tur.cedtctli.  ltaquc  habet 
rLrcfuccierma^namciUiipnrnaadliiittatcin.quoiian»  in  vuaqticilJudcuc 
rut,vtkx  r.efciat  cui  ueferre  debeai  herediuiem  propt  ct  s  n  ccruiucLnctu  futu 
ri  pct  renun  naturameuenius,iun  qu  jd  ia  pr.nu  Ipcje  cx  folo  natui  iL.m., 
t/.ce~iuoVjnafoturjiikl  eninvauud  incertuin  dt,mli  an  r.afciturus  iit  puuku 
musin  tenia  veio  aduiccmtudincro  iacu,  ouv  m  eo  vcrfatur ,  au  capuuus  w- 
djturus  ik  abhoft«bus,accedit  cuani  potctus  luris  fiffionsfc|Ut  poiiiuiunn. 
uu^ur.wieflet.rahillub.uetlexquodexpectajcdcbcia,  cutnon  bsaiun  1 tc- 
miff  afft»  rpam  defaret  cx  SC 1  crulhano,  tanqui  nullomodo  liuui  obllan- 
te  pet  fonaiilmsaui  v.ii  rsoilium  tctuus  eflct.Ldciiieucnit  etsara  u  apud  hottci 
,Ue(kd*aous  hcteditate  tticUtui.Naquaiid»uviuit,]icct  i.upe»an  prccif&co 
tcpote  quofcruus  hoftiu  cftvion  pollit lubciipro  viuo.qui  poti  ii  hatKiui  pro 
i:SiuJ.»m4jrrr-f  t  umeii  icduc  ab  hoUibus  putcit.ccpo 

llca  mciuiutc  nioii ,  tie;i  ncquit  vt  tciatui  qius  ei  ab  mcliato  fauciTunasik: 
au  qui  proiimiii agnatuseo  calii rcpciietui  in ciuiutcai.  vctu  u  q.u pfoiimw 
fijjr  tfpoffCTftull'a"s,cu°i «  httione  legisCotneLxqinfquis montur  apud 
hoiies,uneauit  mortuusm  ciuitate  id  eitciuis,cxuilia  Aicaptiuitatis././rACer 
»e/t*.ii&fa  DM  vul.&p*pMjl.t.p*tcr.i.  .cfe^.b.dt  C*ptw.&p*#taeM6 
oeniquc  cft,  u  caputu  fihus  moriatut  in  cnuiaie  viuo  adhuc  at  ud  holtcj  patic. 
Remanct  namquc  in  fufpct'.fo,noii  loiiim  qucmhctcJcm  habituius  illc  lit/cd 
euam  vtnun  al  qucm lit haastunis ,  quoufquc  imuin  fu  patrem  vcl  ab  holki- 
bus  tcdnifc,vcl  redirc  nunquani  pone.cum  li  tediicununquam  fibus  fui  luris 
ftiuTe/ed  filiusfamiLasSc  iiipotelute patns dcccirule,  retrohrgt retw ,  aiqtic 
ita  nullum  h:tcdem  habuilk,qui  ncc  hcreJiiatcm  habcic  pctullct.   Si  vcto 
patet apud holles moreictur.coi  ua diLendum cllei,habnuri.m  cum  hciedem 
ritiem  tnor tis  fux  lempotc  aj;iiaium  proxmiuni  icl.quiilct ,  i.l.  pemt/t.  D.  *A 
£cJ*/itu& /^«/.His calibus  illc  linuliscii.quem  tiaclat  Ca  u:  m  l.trtfnffenfo 
S.D.4<f'5C.Tm»//.c.tmaiiinfu(pciifoeilc!usm*nis,fifilu.s  dcfur&icnaiui. 
,«suiS  debbcretdebii;otum  polleflioiicpctCMda.Euieiiini  vrdttui  huiufmodi 
fLUpeniioiiiduc»,noii  tam  cx  tat*o al!quo>aut  n:certo  eucntu  r  aturx  ,quam  t x 
voluiiutefoiiusfiiijctnacipau  dclbciantis  an  bororum  poflefl.onem  fcteie 
Jcbt;aunetiie:quodpug!iaie  vidcturcumiisqua 'fuptadu  mus.  Sitarncnpto- 
piismnicatc.nontainvoluKias&delil^ciauof.Ljiilaclt.qiixhanc  Itifpci  lio- 
iiem  11  ducit,quarn potelbwSa  anifcoiifultiTeiiill.ani^uius  vcibai  on  aLter 
vocant  tnatrcm  ao  •V.ieditatcmfibj  pudcfur.Oj ,  quam  fi  pixdcfur.aus  ille 
nulios  habcat  libetos.liue  fuosJiue  emancipatos,  aut  habcat  qtudcm ,  icd  qui 
nolint  vcl  Iscredcscflc  cum  ctteftu,vcl  bononun  pofleflblCJ ,  W./.i.f  M*rt-& 
ffmentA  eed.idaue  a  lcb  vtrutn  eil.vt  ii  pofl  acLcptam  bnnotum  pofleflior^ 
Vndeltieri,  faliuscn-.ancipatusabltu  ucrit  fe  ab  hcicditate j« inintcgitrm 
rcftitutionem  o  caufa  foitj mm«isxuus,pcllii  quirfcri;  n  atei  admitu  e«Se- 
,,uufcg«'iywaeduiWitiuLfunummm 

is  S  i*n«m»».Vctbaciiim  vtnufquc Sei^aiuiLoiifultucc Tciuuian.cc  Oifacia- 
rifucruiitcxtcnriua/ii.en.otilioium  vcllct  matris  hciednatcm  fufcipcte.li 
iieinobbciocumilliasqui  maucm  fupcirtiicni  icbquiflet,  hcicd.utcro  patris 
a J  fc pcnmae  vcllcu/.i.J^«»»«^-/<J^-'-$  fkmnmlflf  *■  J. * 


8*  A  N  T\  FABRI  DE  ERROR.  PRAGMAT. 
«degi;  ter  Paulus  cx  hoc  quod  vcrba  nicrutit  «xtcnliua ,  mfcrt  .dinittcndam 
igicuc  eiTc poru_tciicum,vlq.ic ad  artnum ,  vt  qui  iioluit  pnmmn  adrre  macm 
hereditatcut.poftca  vcllc  poiIit,li  nutct  voluiitatcm,  dummodti  cj  vnluntaus 
mucacio faperucntat  i  nrcquam  ldiu fit  hcrc  Jttas  a  co-.fi  gujneo.vel  ab  agna  ' 
to.Hoceiiiin  difcnt.  P.iidiucxigic.li!  quo  tamen  videcurpugrare  cum  co  quodl 
Vlpianus  (cxibtcin  dl.\\.ji <juu  tdttM.ead.fufiu adua  riairis  hercditaccpet  in 
uicegruun  reilitucionem  tucr  it  ubitcntus,  m-  antiqaam  adhuc  pnilc  lixutn ha-  1 
bere.vc  ntatit  perindc  fiic  cedcrc  agnatus  polIit,acn  vcl  nttlfus  hhus.vcl  nulLin 
Sejiacufcenfuicutn  rutllct.Ula  eium  verba  Senatulconfulci  Orlicinii.to/cr  ndft 
tttmhtrtdintem  pentnere ,  admittunt ,  tnquic ,  vt  ms  mittqttum  habcrclocum 
pol  Ti  t.N  Jtn 6z  hi c non  vu!  :,ct  I  i  altqua: •  Jo  voluit.Qur  Vlpiani  fc n tencia  noua 
I  :  'i,!jL  vj!dcmxadt,necfaoariafw*intcrtoiurelociis  iitcicquolinuj«erpro 
bare  poflis  hereditatem  lcgic  marn,qua*ia'i>vitj  pecibnx.non  modbdeiatajcd 
cciam  acqnilita  nietic  alij  iuHl'$  peilon^.&detcm  Sc  acqtiiri  ab  rntcflato  pof- 
ii/k  quidcm  tanquain  ea-dcm  numero hercdiutcm.  Fact  ie  vctb  patiar  vt  vi- 
dcatur  hoc  pugnare  ciun  its  qux  jupra  dixunus  ,  quia  &  videcur  pugnanr  cum 
iii/jsratjoncjicirquccum  Paulo.in  d.ifiltj.%  i  lcd  tamcn  potc-tdici,Vipiaiiurn 
co loco  itcquc  a  Patdo,ncque  j  nobis  ,  vt  nec  a  iiir.s  lauoite  dii.ent-rc.  1  iabet 
emm  illc  cafus  raoonem  propttam  &:  fpcnalcm ,  futrptam ,  vi  Vlptanus  iplc 
proti;ctur,ct  verbis  Serucufco  lulutqu  r  ctlm  linter.enlioa.vt  diximus.adtn..- 
cum  pociiitentiam  fic  mutatior.em  voluncatis.nonniinusqiiando  filiusqin  he- 
•  rcsclievoluit  Sc  fuit.no  i  vultatnplius  hcresellc.tjuaincini  isquid  xcrat  fe 

nolichrredjtatein  matrisadirc.poicmoduniinu.ju  voluntaceeamsdircvult. 
Uice<|1niover6inagraiiicil«irtci  hos  c  ifui  dii.crrntiam^uia  cinii  ttliuspri- 
>  mim  noluit  heres  cUe^porteavulc.nihilell  qtted  iinpedtac  rte  niucarivolun- 

'       cas  poflit  quai  dut  omttfa  liint  uncgra,  id  cnSquandiu  hcteditaj  a  iientine  fuit 
...iiu.Acc.itn  fiiiiK  piiimim  hcicsel'evoluit,iiec  fol.im  voluit,feJentc<ru  iplo 
ruit^chercditJtcitta.iiit,ai<q'.]idcltqtiodtmpcdic  ncvoluntas  mutan  pollic, 
tainctfis-crbjSeiia.ufconfuIti  eam  mutatiuiiempacianturtnempe  quo^he- 
t,  leditaslciiici  adna,delicnc  cllchcrcditas  ,  ncc  proindc  ab  mtettato  dcfcrri 

iiiip]i'i^  polTit.cum  non  magis  fieripofTit  vtcaJcin  hete.iit.ubis  abinteftato 
Jrrerjtur.qujm  vtejdem  petlonahitnioriatur  .nuemadn  odu  d;(piitau'ltius 
luprarccdci.cibut. Ergolicut  apud  Paulum  m  d.l.filty$.i. verbi  Seratulconful- 
l  !  ci  Oiiiciani  quancumuis  cxtenliualinc,  non  pi  lliis.c  tacere  »tpol\;idir«mab 

aliohereditate  tut  heres  tilius.qui  maceri-i  hcicd  tate  pruis  icpikliauerac,it« 
|  i  j.  ioequeapudVipiaminii^ceredcouetuiit,vtpL(taditani-arilio  mauii  hctedi- 

taccm,quaiitunuii^pol'tc.i  mutcc  ille  voliiricaten  ^Sc  abitircatpct:  mintcgrum 
reihcuciorenijalius cjnquam proximus  agratus  hcrcs  etk-pt.Uit.  Atdua  plau^ 
cV  difTialivobieitioclt,  qu.mi  nec  Banolus  dilloluerepotuit,  queni  vitni  nie 
Vlpiani  locus  <.oegjc,vt  i  xcr. c,po(Ic  diios  ciufdcm  homuus  hcrcdes  cllc in  lo- 
iidum  iurcc  uik,<ur'Ai.()  ftfifnct  D.dtfutity  /tjiit.  qnodplaneiidiculiimcft^ 
rtlnfcqucnn  cap]teofccttdetnus,<.iimhuiiciiodiini  diilolueii.us.  NuncfunS- 
ciacnionuilfcincm>nibusmajieiciiifufteniodelacjoi:cm  lepturtr  iicrcditA- 
os.tionjptoptet  f-dam  hotmrut  voluiuatcm.icdcx  poccltntc  vcrborum  Sena- 
ttifcon(ulti,qiix  fu"-t  cxtclrua:  ex  hisii-fcroanrare maxun^uttctptctcs  noltros 
pragtTtaticos,ciim  voiuut  lcgitimam  hcrcditatis  dclanoncm  potlc  mancre 
ist  ru(jjctifo,uon  folumfa lltatuco  abquo  dittunt  lit,\t  riba  dotatalitcxcluli ^ 
iiacJfionciivtciiaii.qiioaduffliic  fupc:ciitniai".ulu5,\lii:iUtuco  lilo  Pcruti- 

no,dc 
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pj^fcocoiaia'eaiinurci»niralieiiic4,ufiJiaqiixrci)U:ituiiit  jatcwa'  iuccci- 
liw«ptoptermallui>.i,lUk:».cd«xuii.ci)pa«jalj  iiitefuio  polv  uniyuiu  niai" 
cuIocdit»  cicmct :ot  eui.v  t iii  ca  fjtue.de qu  a  rclp;i i  «Lc Ci auc t.a •»:  1 . . ir.nur.i. 
y.vbi  aii^liainhocvafur.oi.viuctinujuan)  rtuUc  cxcluiaiu  j  fucc«lto,c  111 
criljti,iWtjr:cutiiii.o:buIataiii  pccitioneni  m  cLcm  vlque<>lvtu«,  vk/in:  de- 
cedcnmcx|naUulis.Narnqijr^a!dflatuiuni  pmiucc  oturins.ucoiiccptum 
lk,«qt»advlijucn.altuL»Iuj>ei-cruiu,iocniiiiadi  uu.sJu  ..n.i  u  "".-Im 
«poflu «4.CI ti.anere m ililp:i-.tu dclaooneni Uyitii.  *i  ereditaoj  r.jnfor: 
fil  j-quandiu  riuttn  afculu»,  qucm  certum  ett  :iitcnm  \ci~  rHe  krcdan, 
ij .  ..i  t-.a.t.&UalA  cctcii omnes latci  tujTivtncqucjucCf'  tlc  detci  u  ,qu.  d 
udcui  TXjliautoKJutiiMiciii  lil»*  hoccafiiiioncllciulitcu  ptifaleni  m  tcmpu 
vlquc  inoti  iiuifcuii.PuioeniroclIc  perpctuam  ibcn:  atqcc « cl  vno  inl/ai.u 
rilius  pati  licies fuicjion  iccuj  acii  Itatutum  tu  conceptum  cllc-t ,  wt  ir.aiiti- 
ubin.  inaiuihs  hhaJicMi  f«icccdcrct ,  ui  qtu  fpecicncc  bauolm  ijk-  o  niretur 
ad di&fMatfi* tn pt "itt tt^mm.2  mjin.  yerjvrtuaiii  fili.tr  tXclulloBan  cllc.i.cc 
nsuhJjOwmus  jjjii, qiwin adhuc  v.uisniai. ul  s.  Nihil  ciuin  j^Iai  etr.cei  •  . 
et£aialMb4vepoUcauiccu.ii.c.Necjuc  vctutcatuo Peruiim  vctba  :iu  <.ua»i- 
*j'.-»e/mpiuri:  ni .  fcu  'i*,fuiii  c\:ciUuia,vcl  fufjx.i  Iiuj.i  ili  qiat  cu IM  i.  :uit  a- 
gruupaus hcicdieai.Cutcigo,auc  quaiauo:  c  pctfcwniopuai»,  vt  potkcv- 
t-uitJJjc  niafculos.qui  hcrcdcs fuctint ,  lilia  hctcs « ifc  j-ollic ,  «;ihm  icc  1'aulus 
iioitcr  ddr.oiUK  volutt m  mwtptcutionc  leiiatufconfulii  Or(ic'ani,  CUrutH- 
itien  vecba a^iitexicijliua  m d  t.fui).(>.%.i-D.*i S CTtrtjlijib  letc,  Amtfpi 
njT/rnyfTf '»■  \ti  ja.-r./f.C^uciiilcxtuiii^llOJ^  cioi  niilljj  liribij-o 

iun*iiuipfmviaV;oJci,ilc-  a  huiolo.aucab  ahovll  c\n  ceipic-.ihuspondcta- 
tuiiwQotxi  vcro  ad  |>aciutu  Jto,  ct,Miqut  loi  ge  aliiurd  unilud  cit  c-]i:cid  vult 
Ciaucia.fufpcodiuclledelatioiicni  legitiuxhcieil  uus  in  pcilona  tilij  «jtix 
renuJioauit,vtpviUitillahcicscllcab  inuftatopoiim«>ttcmn  afcuh  cutusla- 
uoreracbi  ruciittcuu'  .uatiou\ain  ftatn  atcjtic  ponin  us  tattain  tuiile  a  fiiia 
icnunuaootiOli  valii  au  Jk  ,.  clt  ac  h  bitu  iu.ciui  j«li>,&  e*  cauij  accct-tc.  Jc* 
t;s-,i:ulloqucdiiloii  tciuci  icute,  fccui.diitn  caqu*  rcquitu  liiiinlJc.lconlb- 
cuu'oin:C«P-a«J''»»" poUum.it  /  *8.in  6.  faccndiun  »  Cctliai  ibeli  hot  ipfocs- 
c  i  ilaiu  cllc  hhani  afutcclliot-ejiucibti.nm.  liilum  Uucic  nufculocuni,  lid 
ci.an i  altenus cmuliibcc  lccuir..i  hcrcdiscl- fucccllons, li.vt  ficti  adfokt ,  1U- 
puutus  i.tpaccr  pu  lc&  fui-.  hcrcdibus  ac  fiKccllctifus  quii)uicur.que:& 
UMilcqucni«:i'ih)lin)j-cu!ic,quoniii  usir.tci.aiopolcca  dchat  Uo paue.fu- 
u«tirtjbus*.rafculi*,iiiiC  ill:  hcredcspauis  ab  11  cc.  ato,ct:an.  jin>  jiaitc,quaiii 
W):ciu'JcSi!ci  lilu.iii  >»  ici  uMii.itUt.Hunc  enjmailcciiii.  ki.Gc  auu».Ji,aut 
»iui|i|iii  j>c»ucu>  cllc  i  c.  ci!c  dl,ctini  huiufn  cdi  icr.unuauoncs iioneatJudit 
^ ^accp/jiotsc ccttamei.cJiii.lcci  umc  m  alcpt.riia,«|iioi.ian  A  cci  uic  cn  cm 
ilLtn  tacit4TOlwbaevte>.uniut,fiIicKd:tav  ab  u  ul..  tc  uVtttccmajui  n.cdo 
i^r{.^UI.Catkiairi>(ei  ccwn  uattat .id  t.ijuijt-ptfjlitit.n.i'  it  Ltrtd. 
Jaaquoigitrjr  tcn  pcHeal:tjuiscitti.afcuhihcicilii)i^aiti.di:«i«ili  jiliain  i.ux 
icjittiiUAUlC^tjiiibufcui  quccaiidar.vcrbis  ic-i  unciautiit.ci  «4t>tn  It  cspnila 
coni)ff>p«tttAiJtfcKi4'A&^  c<t1<iitddia^ntr|a 
tna/^i4«i4»mri)i  llo<ijiPdt.fciv«iu  crtab»u«4*<»aB*^pt'tlie.}>.i,!0!  6ro  » 
q>j<^vi;|cpsu4al>t-lcdH«>i/>i'liWv^tiJvai^  jh.U a utt. tuit  a- 

•-soi^a4flo  vt  i^-qw ^'«*euv»cquc  pct  lutut-:..  Uu  hoc  j  t,ilct,  neiilud 

b5?  *  1 
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81  ANT.  F  ABR't  DE  ERR  OR.  P  R  AG  M  A 
quoqiic  proti-tus induci  necclle eilct.vt pro  hiiius filir  porrone  dao  in  folidu 
hcre jcs dfctt.maiculut fdlicet qui  priorhcrcs  fuiiTer,  nec hetcsetTe Vnquam 
defincretyvel  vt  us  hcres  ad  tcmpusj-iunirurn  maiculus : alius  vcro  ,  id dt  filia 
ex  temporc  hcrcs'  mducttrtur:quorumpolteiius  quam  abfuidum  ftituram 
fitiam  docuinius  inprxccdcniihus-.priLis  vcru  quam  lit  non  mod6  abfurdum, 
fcdcriam  impoflibilc.iain  contraBartolum  d  tputemus. 

 —  _  :  ^^j^  

E  R  R  O  R    V.  •  J  ffHBd 

Dt  dutbm  btu.UH>  mfclidnm,  mre  crndi  induttndu  :  (}■  dt 
ftttjUt  SC.  Tttbt^uuu. 

O  n  ctedcKm/iiioiiviu«icmpolichcxi,vtDo&oxqwi]Mam 
ellet, qui adiiuttctet ,  1'luics  ciufjem  hcudr.ajs  don.::  os<Sc 
ncrc.lcs  in  lolidum  induci  pollc.  Rcpugnat  ciuni  non  lulum 
icgulalum  a  1'auiopropoiita  1:  ■  /.y*.  W  ctntrn  141.  (.un^wii 
>v(«/j*r«.\  bi  dilcttc  fcnbit ,  vni  du.  s  pr»  fbiido  hctcdc*  efle 
11011  poiIc:vetum etiam  tatiu  iranitclta ,  quar  ucc t  rniltu nac- 
le.;ibusjia;uiaJcm  uuncn  intellcOuni  haberet,qoc>d  cum  hcrcdu  appel- 
latioiwmiuiuiiidomiiimligniiicetui  $.vli.l Njt.de heruL  fntUu. & dtffir. i.  dt 
bercdittt  ^j.i.puttr.verf.mmiamen.D.dt  t*ftitnf.ptcul.l.bu  vtrbm.  4/.  D.dt 
bertd.ui/lit.,  ;on  magn  ncnpoceit  vtduoiuitciuidcmpeifo<-r  hcicdcs  uifo- 
lidam,quim  vt  pcncs  duos  111  folidum  iit  domimu  eiuldctc:,  quod  hcn  poflc 
tiegatrioamodSlcx.ledcuaiii  nxn>XA.d.i.p*ttT.&  t.fivtttrii.  i.fidtubni  w- 
btc*l*m.D.cemmtd.  licut  ncc  beii  poic.t.vt  duoiiilolidumluit  wufdenire 
■a&daraknt magis quam  vt  in quo loco ego UoVvcl  iV-deo.tuetiam  ftaic  vcl 
iciere  vid«aiis:/.j.$.f  x  ctatrMtc.D.de  4cfmt.f9ffU.tU1t  tnftltdnm.  14.  defrecttr. 
kiducctetcmmeatcs  pencuauonein  diinenlionuin  quamPfuk>iophi  nui> 
quaniadmittcxctit.Etuincnvidconwidoaortflluin,6c  lcgukium  auquem 
cx  piagniaDcis.Jcd  Bartolum  ipfum  11: caclic opinioiK Sc hcrcli,  vt  r.on  ctubi- 
tct  quin duo dc  lurc ciuib  pollmt  limui £t  in  folidum hcredes  i  I1c.Sk  cnim  il- 
Jcdifcrtis  vcrbjs.vi/.i  S.pefi fitat.D.dtfiiit  &  tegit.  n.otus  nan  t  auonc  aJiqua, 
fcd  uincr.&;  legc,.V  exemplo.Proiegeadrm  Vlpiani  tcfponfum,dcquopnr- 
ccdc.ia capitc duimtts m t.t.i-fiamt adiid.D-*d m .7/ tttjl.  vbifcnbit  Vfp.  Si 

2us  adiu  matris  hcreditatc  pcr  ift  integrum  idtj touonem  abitaitus  iit ,  pof- 
iHsa-itiquuin  habcic  icxum  iddt.polle  agnatum  matrisproximum.cV  qtu 
eifiacxctlliriisrucratantcicnatui^  ipii  f' 

dcrc  cx  lcge  duodecim  tai>ulatum.  Atqui  cettum  eft  pev  lcgem cuodc 
buUriimiioiibunc«umpolIcilorcsrK'ri,icdhcrc.lcs,cV  quidcuiqui  I 
.  ii  uiurcciuili,cumsp.i:iuin  cV  pottlliniainpatteinlcxihadtiodeitn)  1 
lum  LO  itbtuit.Ciini  ignui  tilius  qui  lcincl  iicrodKJteni  maicn  ■am  ad 
hcrcs  tacius  fiut,hetes  eue  non  dctin  at  ,pror  fm  1  icceifc  ctt  euemre  hoe  1 
duo fint eiuiliem  hctcdiiatis  in  ioliJum  hem^es.ProexenipJo autcin  adf 
dcuoiruTuiraiium,cuiexSC.Trebclliano  reititataiuithcreditas.  Hur.cc 
a;t  hercdem  efle  de  lutc  cmiliKiim  habeat  vtilcs  aCboncscx  ienauilconiulio, 
quod  panemetiam  tacu  iunsduilis^Kit  vtifcstttiuiim  habeat  nort  euam  di- 
rccus,quoniani  imniriamdiicCtxnccc5laii6  teinaneiitpciics  heredcin  infti- 
cuium  qui  licat  pcr  adinonein  hcrcs fatSfas  eit ,  tu  eoant  poit  reftjtutionem 
heanaa^i.Utli^Ht*Jmi\Jtfidttt.btfn4.  Adesai  vcto  |-*aonem  nottmtn. 


Dr£CAD.  XXVIL  ERROR  IIIL  g, 
QuSd  non  pofluu  duo  piuiefvc  111  ioluiuin  hcreccs  eifc,  Rcipondct  turW..s, 
Noo poflc ii.:cq» codcm uuc.& codctn rtipcctu , feu ptdk  diueths  rclpUb- 
bus,vuuin  vjckiiccc  duccii>,aliuut  voktcr.  Lai.dtmquc  icniciitiani  iut tut ad 
•/  J  jt  -mf  i«&M,vbigloiiaiiii  icde  co$.tccilk-  pluncsiii-cnu  Mii.ii:  ■  ad  pto- 
bandum,qitud-illc,c|u  pcr  rciticutioj.cm  in  ;ut<giuiii txciuduut at>  kcicdiu- 
tc,iicet  de  ,u(e  ciuik  heicsrein.ii.eat,r.on  latueu  jinpcoit  qum  si;i  s  pt  ilit  hc- 
rcs  eilc dc  iurc CIU1I1.Q1J51J  ait  dc  rjdcicomnuliauo  .  *  t  umabfurda:  u-du.o 
nti  co.;t'ucationeui  hu  ic,  cxotduiiiui  ,cile  iliuni  hctcdcm  uitc  ciidi/aiiifliniu. 
eitJSoluscnimik^illeeit&dJdtutqwheiediutxmuHbttJit.itvtiocui  rc- 
ftjtuiturheredis  untuntlococlt^dcoqitcaliquai  do  iHuiJiiii  I  ^a^v^M  rt- 
fttiMt*.fJ- l.x.D.*dSC.Trtbrli.  Necqucdex  iciiatuftoi-fuko  vtilcs  a&onct 
liabeat,ad  rcm  fadt.Habet  enini  non  tahquam  hcrcs,(fd  tanquam  fideicriii.- 
rniiiatiusn&  ob  faoc  ipfdni  qtiod  kcrcs  non  iit.Nam  quif jujs  hercs  eiL,cuni  «11- 
rcctas  a&ones  habcteprotfusiicteuecit:&  diftjiitijo  ifla  Dccupiiti  Im^c 
ditetitjflc  vtili.iuctum  clt  commcntiun  Bartoli,ndli  vnquaui  ex  anuquis  pru- 
dcntiouicognitum/icut  necdu'tinc^ojlladooiiniotjim,quam&  idombai. 
colus&ceteu  interprete*  paflim  habentin  ore.vt  Jonunium  .iliud  duetiijin 
iit,akud  vciic.  Exquadutma  onc  haud  dubie  lilaeciam  diltin&io  duplia* 
i.err  jis  iiu-j:,v.  Iis  &  due&i.  Nasri iicutiomncs ij quos  .  litidon  jj-.osvcilcs 
vocant,ntulon.odoiuntdonuni  ,fed  tantiim  dommotum  loco  in  fieriiquc, 
i  i  j1  !tj  tia.ido  tractabin  tis:  ita&  quos  Bartclos  hcrcdcs vtjles  vocat.funt  lili 
herctiii  loco  dtuiuxat  .hetedes  autem  ntttlo  modo:Ncque  vcto  vipiani  vidcas 
Iurcconfuitos  noftros  tatr.  impropric'  loqui,vt  kcrcdcs  cos  voccnt,  lcd  Jta  ieuv 
pcr  vthcredut-n  locoe(.edicanc,iiuedc  hdcicon.nuiIariis,iiuede  bonorum 
poilctlonbus  loquantur.  Omruum  enim  iftotum  eadcm  hacpattcratioeir, 
1  poftillores  arque  ac  fideicommillani  vtilcs  a&iones  habcnt, 

(habenta  foloPrxto-p,  ii- 


naa  c 

daconuxuilari)  veto nercdiucis a  ict  atulcoi  iiiito  1  u-bclLtno , quoties  icfti- 
tqta  fuit  hcredjtas  cx  tcltamei  .to,&  iicuti  ceftacorvduit,/.i.o.*<r  SC.  Trthtll. 

i.o.d: iotier.pttrrff.5cd  qucmadir.odum  ncir.udixcnt  boi  oyjrn  p.  flcf- 
ibrem  hcredcni  etie  jure  prxtorio,  ob  id  untun  i|Uoti  habcac  a  Prxtorc  vti- 
lcs  acuoncs.ita  pcnndc  incptc  tccctic ,  qui  dixcrit  iwcitoir.iiTilariuir.  licredc 
effc  uueciuilj  ob  idquoti  vtil«ac^oiicshjbcatcx  fcnacuftorfulio.QuanquS 
eaixnnon  ignnro poilc  dici,diftcrcnciani  illatn  cilc  intcr  boi  orum  polliifoje, 
quem Prxtot  tacitA  fidcicomnuiutiuui  tjuciu  Sciiaiusttctut,qu6dheredc 
facexePtxtor  non  potuic^cnacuspotuit,'|.^««i  atutta  iufiJt  bt>  n.ptjf.  Hoc 
' ainon  ctnccndo non  minus  fuilkditiialc.adcoquc  inipoilibile  Senacui  fidei- 
conuniilaritiin  faccce  hcredcm  abohexede  iam  c  uftenu-.quain  Pixtur;  hcrc- 
dcm  laccre  bor.cjtuin  jnnitil  .11 10» .  dando.iHllUi .  (iliiu  J  crtdc  alio  CXlitcntCJ 
quia  in  prartoce.ne  qticm  poilit  heicdem  faccrc,  iu^cdinjcnuini  non  naicitur 
niii  cx  deicctu  pciteftaus,qUandoquukmcapotel  iiPiatoribusdauiionelt, 
cixm  bcrcdcs  non  fiant  mii pet  leeein,auc  lcgi  linulcjj,  conitJiucioi-cm.  Ac  m 
Scnaru  ne  potuerit  ndeicorarnJiUtio  date rus  &  nomcnTicrcdis  ,ui  pccin.cn- 
tofuitnonderca  Fol ctiat^  (pocetat  oum  Senacus  nonqujdem  tacexele- 
gem,fed  tarnen  penndc  ac  lcx  lpfa  facere  hcrcdcm  uire  cnuu.vc  conftat  cx  fc- 
n acu icon  1  "uit is  1  ertylliano &  Otfkiano,qtua fciutukoniulu  limilia funt lc- 
gibus/k  coi  it.tutioncs ifed  repugnancu  cx  paite  tei ,  quod  impouibileeffet» 

3  ,r  m.trr,  rtrt\  [*mr\  Lvh  (<  I  iXi- 1  iin  r  ("nif  01311*  W  DC  lltt  .  deilTlCtC  C1 1  C  t.Ctcd 
WK  ■IPIMJB*  IHWI IWT»,  J  IIMIAI)UliVHf»HiHin*k  £  — .  ,  -■—         "  —  — »*—     -  -    ■  ' 


«4  ANT.  FADRI  DEF.  RROR.  PRACfclAT 
MftineiufJeni  Kouviis lwrcd"asc  Jm »  m  lohdutn  hcfcdcs  indtiri.PorTO  cet 
tumcft,ctiam  apui  Philotopiios  itiipcJimcnium  ,cui  caufam  prarbet  rcpu- 
gii.ncia,ex  parte tci  lotij;<? iiiauudVc.qtum  qu  xl  rafcituro  JctecCu potclla- 
tis.l'!dci!.m\q>.i-clU]iJ<vl')voluiir,iK-.  rh-.i|oj;i  ncgant,  ea  qtur  c6tradi<fbo 
nem  impkatn  .ticn  o  1  p  liic.neqtvJem  fupcriutinali  djuinaque  poicftatc, 
nimiruui  proptet  rcpujvia  Ciam  qnr  fabclt  c\  pane  rci,tametri  non  poflitde- 
tkcrc  pou-nas  m  co.cui  pr.)pr:a<?c  etlciitialisoiniiipotciitiaeft. Etigo qttemau'- 
modu  Bartolus  f.ttcuir  nA  pocutlfe  ri.ti  lcnauf>.<MtiUo  rrcbelliai>o,  adcoqoe 
nec  IVf  jiia  •.o,q,jo.ltanic'i  hcrcJi.qui  coartusadiic.nthil  nou  ademptumvo 
ttiit, l.tt* tame.  17.$.  tptt fufpeilatn  /Ji  patrtui  f.adeo  Senalui.D.adSC.Trrb. 
v;  licrcsiiiftituiush.Tcdit.itcrclr.ituis  hctcscilt  JiMPcrer.  ita  <V  tatcti  Jciuut, 
ncc  illudricnp xuiilc.vtri  leicommilEuiusvMo  motJohctcs  elle  poflct,  Nec 
etuntmi  'orrepiijiii^iti  tcllcvptucici.tdhot  quamad  illuJ  mtpcdicdiim : 
im  nm  .ircm  cllcrcpti:'.r. .ant,  edii.iinlblidtmihcredcscHepOTlim,  quam 
vtqui  lcitul  lic-rev  titicheics  ellc  dc(inat:cxco  cofta;  quod  ahqiu  caftn  tunt.m 
quihusratiotpfa  iutis,jiit  I  i!pcratorisvol;ii>tasfa<it,vtqnilemelhe««i  fuii 
hewicllc  Jeiin.K.qtios  fujiri cxplic itiimus  111  Ettor.i-At  r.ullusomnmocifi» 

"  eltjt)  qno poiTivt  v .1  hommi  <luo  111  foiulutn  clic  hcrc.'es:nc  quidcm  ctan  illa 
dtlh-ictio  ic.qui  Buiolus  ibimuat.vt  viuis  lic  hcrcsJtrccto,aJiiis  vtilttcr.syiM 
OCC  ficri  potclc  vt  viTo modo U.tcs  lit , qni  direcYj  hcies  noncft.  ' 

E  R  R  O  R    V  1.  , 
Dt  fententU  l.i.f  fittMit  atbt*.  P..td  SC.  T trtil.d-l  (Hu.O.f.l.  f*d. 
•rj  '■»vVnv'ftT  v  t  r  5  ttacllc  miclligimus  cx  co'pfbt«cn  qui  Bart.frfct- 
TX'^ I it,i.« ea fpevie, qua  Vlp.t rncut  n  d.l.  1.  $./*>*«  •dntc  ».  *d 
v*^r '  SC-Tftyl  Natncjm  poltabfterliont  tilijquiiratrisheredita- 

Vi*'  {>/■  '±kx  ^  3^'erat.  Jfarusniatrisproxjmus  lit  hcrcs  cx  iurc  .innquo.t. 
r(S  V^S^^s  cxlege  rn.tab.  n<uicftdttt>i;anJuciu!n  riattllchc.es  vere\  nGc 
tantjin  iutc  cmihjcdctia  directn.vt  B.utoli  vcibis vt.ir,d!retftaKiuci><yi  vtilcs 
haheat  actio'ire.Lia:iditQc'vmcft,stlex  u.tab.  vltocafu  mbuat  ariionerv»- 
tilcs.necticripoteft  vtaiiaJtj  t  qu  am  drrcctas.  Neo;  tameti  co  mimls  vinjm 
eft.f!  Bartolo CTcdimus.filium.qui  pno:  mauTnam  nercd:tatcm  adicrat A'  hc- 
rcdcin  tr.ancrc,&  a-fboncs  ditecus.quasab  U  nio,taiii]ua!ncxSciuiulcoi>fu!- 
toOlfi  i.uio  hcrcslt  tbuit  rcunctccijm  fovfiii.ru  abl:cntus  nitiper  in  intc- 
grum  rcftitutiovcm)t]ii.r  quoiuam  dl  cxlutifdictionc  Fr.ctons,n6  potuit  he- 
reslis  nonicn  ci  aJimetCjquoddarePtTtornon  potu'llcr  /.<•»»*  Prtttr,  7.  aliit. 
l.f.jifint  i.fed  qned  Papmtsui.D.de  minerj.tum  3u*fi.\.  $  ftd  ttfuus.  r>.«tV 
fline.hbrrt  l);ces,Tanto iv;iiur vcriuscfitqtioJ  vult  Bjrtolus,  Pollc-ricti  vtv- 
nj  hoinini dtio  in folidu  hcrcdcs  lint,ctii  iuic  ciuih.lmiS.inquam , v  ult  Barto- 
tus.Sc  nobilcimi  ratetur  non  potle  ficn.vt  duom  K>ltJuni  lint  bcredcs  dtrctJJcV. 
C  iin  igitui  1:1  ipecic d  f.fi ptu  mAm,  duo  fmt  hcrcdes  Jirciti) ,  fi  cuo  fiint , 
loli  Jum.non  pocuit  nec  debuit  Bartolus « illo  icxtu  Jeduccre  luuic  1 
uoamilbti^fnoncnihcrcdisdircc^ift:  nilis.acicoqvabfurJam  tradic 
ttam,Dcdtiob:;vhcrcT.'il>iis  in  folidumiurcciutliadmilicndts.qmitrum  vnus 
lithcres  dirccl\al'i:sv£:',ttr:|rc^  oporuut  diljccntitis  cuin  mquircrccjtiani 
tarjoneinhabcret  Vl  j;ani  lcnceiitra  in  dS.fi tjun  adita-.iux.  li  locus  llle  raoon? 
ptopriamnullainhabebat,«coigituriiitcnc,quod  tamcn  r.ec  fomiuarc  au- 
fnselt^PolTe  heri  vt c: Jem  honuni  dtio  lint  in  Iblidum  hcieJcs  Jirc<a5.  Ratio 
autem.qtram  Barrolusnecquarfiit.ticc  fiquafiiliet  .iniicnirc  fbttaflispotuii^ 
fct,jl!a mco  luchcio  cl\,i]u od  Scnatufcur.fulu  vcrbahc  couccpta  funt,vt  appa- 


DECAD.  XXVII.  ERROR  VI.  8, 
rc.it  Se  latum  noi  aliter  voiuiKc  mfaiioreTii  libcroru  n  abrogatuni  eiic  m,  an 
uquunevqii)     «TOscjti.Ujue  piouniuJ  nutri  lticcc.Jth.it  cx% Jnii.s  linci'»:, 
qiuniiilibcri  vclieiitti-attisi»ciciiit.iuw3d  tepcui:-ere,K.tc>.;>ui1'i!  101  Ui 
tutw,»  t  li  ncino  nlioruni  ei>iUOic<u!bus  limul  kgmn.a  hcicd.iaucTcncmr, 
vili.iadfceamhwediiateiiipcitii  erc.ius  antiquum  lucum  habciei  d.  /.$  fi 
mtm»  Non  dixic  Senacus,/»  ntmo  fiitrum  hrret  tra ,  amiamnm  itu  t/h.  I  'eftaf 
fcccuinico  diuoilla  liibquamni  anuqwpoteUss  hullct  ron/eiratta  ,1  Btitr 
a.qucvcl  vnusctMiisiwsliulletj.ecrmiiilA:  *rquai!:p<  Ifaracx  lcgc  uoab. 
(occcdare-aciwirtu  proxmius  poftHlcl.iainctli  hlms  n ,ut..ta  \ ulnnute  matcr 
nainheTcrtitatetiroli!ii;efevolu!lVci  .qiitavetuir.  c»  titlflet  jlvucn,  liliorum 
hnedemtutfic.qik aotem ictiicl  fu.lkvuii:quancllc,itli!i!ci.  Q^.ic  goSc 
n.misd  xitjVfusertverhoWf/.qurdeitextci tii  JHtn.dci loucq  uecq  'Uartcni 
pcrliuciaiiuanivolu  .tatis.vt  P-ulusait  wdlfih\  6.$  i,«Whabctque  ir.Ktum 
(Mnaritquavd  u  viuacliljus,/./Wrr.-»>,-'i'*«/.»,ii  *•'  eemutrm  l*g*tmm.  dt  kgm  »_ 
SisfifeiJBZoad  lusaiitiqutm  ag»<ato  proxtmt»  rcltituci-ilum  ,  vtnoncclit 
qjaiidoiJHu^licetantea  vo!ucnt,nam,cr  httntn  vwY,ttfi*hmt»mit9»mitt  n- 
qoarVipianus  m  d./.fjiqun miir*. Ncque  tamcn  hoc ftitfii it  mli prarterca  ol»- 
frioesquod  nemoobier uac,Scratul"coi,fultum  noii  u  i  fcripcum  cllc,/;  nn.icfi 
Jstrmm  hertl  tjft  volet,(e&  hoc  ma&ajintm»  tmm  i;t  ■  tduarrm  mdfr  frrttnrrr  t«- 
*V/..\lulium  liqmdein  interciulmodifonnul.»  u  tcr.it.r      n  (k  iciipuim  ef 
fc;,/i/»fi»»yI'»>ri<»»*frr/eyfr't'»^-o)i"at<tun!Uisverbuin  illudto/rr  cxtci  liuum 
lit .    habcat  cractum  temptsns  tn  hitur  im,  faccic  tamcn  non  ppdet  vt  fiho 
qmiciiicl  hcrcscllc  volu'ireT,tfo»leafcabHinenic,hetet  eomapj  locus  proxi- 
mo  matxts  aiHiato,ret  pc  qiua  quif^uis  lcmcl  iicrcs  ellc  volu  t ,  is  polica  ron 
potc(tnollehcrc$clli',al:.<j  j!  tlktpoiiti.iti  tn  v.  lutuatc  &  arbitrto  fuicnint] 
vt  hcrcsellcdcluterct.qiKxi  rcquulctn  poiituir.  cll  m  lcgi:  potcUate:  &  coric- 
q»«ent*rfupra  iitU  ininiulapoenitcnuain  &  voluiuatts  mutattoncm  mtUo- 
ino»doadinita-ret.AtverbaiUaqwbuspn]dcnulTin,e  6c  confultiffirr.cviincrt 
Senatus^araw fiHomm  vtfrtrtm  hrrrdtt^rm  mdfr  pmmere ,  lorpe  alium  fcn- 
fiiwtialwiiirN  iTi  fierrfacil.  poteit  vtflc  qms vc.c  ln hcrcs,i5c  iploiure.Js:  ta- 
inenhcrc.  iitasadeum  non  ptnincat.vtcucwt  t  fms  lieiedibus  oui  fc  ablii- 
niicrur-Siceiiini&Vlpiar.u*  iplc  loquitur  n <  / -i  Sftd /t/mtfmi  htrtdts.vmim ht 
udiuisdniiuHftrivitt.  D.  ttd.ni.md  SC.TtrtiU  ncn  pcad  nos  pcrtiwedi 
cuiwurea  qiirnollrotonimodoanobislubcri  v.  lumi.s  K  eanna  mhil  ad  nos 
p*f1tyii-  ^giiT«ro.i«iiiui<i»cabuamus.tan^uiniaxii..cn»ir.raiint1ciliii  liL 
rra»at|i»iiwaiineciioilTaclfei  t.  Alii>qui  onpolleihcti  vt  patris  hcredrtas 
adlijasshercdci  m>n  j>ciuncrctUicut  neciilf  d  hcri  ptitelt,vt:i  ciint  ftu  hctcdc^ 
ct^amportabhci  (\mcmM.ftdttfifnu,  lcim<jumji-yC.  D  dr fdnt.ltb  rt.  t.in 
fmu.nMlmtr.erfofll*»'».<.\S.fmi(u«t  mfrtrftmtt  D  ficmcmtf  tmm/  trftam. 
/,mTetfmriii.t->  D.de  mcjnir.hertd.  l^roindequan.uistilius  rx  Stratuf.onfulto 
matnshcrcditatcm  adient,noii  tamen  facu  ca  rct  quoir.inus  adhuc  venm-  cfle 
poflitalKitioiafuA  ali.itiotctTtpore.vtmau  shercditas  adeuni  r.6  penincat, 
mmirnin  hpolleaconnngat  vt  fcabiUiieat  bcncfici'»  teAinitionisinirtcyru 
pcoptcr  aruww(abccrcnim  ricn  non  polfct  vt  ablWidi  Iifenuam  haberet  is 
qui  vltrd&r  fpontchcredicatem  adi»ll"ct,  dd, fi mmu mdamr}  dJ.l  S-fi htntntm. 
«wtiufihant  ei  condinonem  dclerrentcrcditores  hereditartj ,  cxtcTiqueom- 
nes/i  qoieflent.cpi.iTuiii  ,r<t^iU  r»m  htrtdit4te.^.DJemc1.ktrtd.)&:  con- 
(cquentci  non  poteft  dia,ex  quo  tempore  filius  herediutem  mams  adnt ,  de 
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^cciliccctuliuoitemriibquaSeiuidLoiiiuLtini  voluit  us  jnuquuin  agnato 
prt*tinorer«uitiuncnt%v^ii)^iueriiopoti.iit4g:iiiu4  pruxuuus  ticfci  cticc» 
tc ; .  x i  i.ubul.tiho fc  abitinciicc  ab  hctcdKJte  ma.ns  ]>«  111  nitcgiuiii  tdtuu- 
cio.icui>An  quiafihusiain  twtesl'utC;.\Lnmic.t^judiuc;)irntiJJUs  inuiarcvo- 
luuce  puceiC,  ac  \cilc  vtboiuinatcrr.j  adlc  nu  ]«TuncaiHJUsanUquu  luK.tr 
locupocdlncxkgeduod.cimubularu  iataiucccii..iuci<.uciii  pr<  xnr.oagi  a 
co.Pono  <u*  ai  uquu  no  potcit habctc locO  quui  «..lict  uuuuatq  ita  i.ujf  uujdt 
uointelugitillu  hctedc  vnc]ua  itBilc.uiiicili  inaten.aad  cr;c  twtcdiuu:,  fcd 
inaniiilc ius cv  pocducc  ajicio; >is  m  fuipcioqiijdiu  nl. us  muurc  voliu.utein 
jwuut.idciUquadiuinino:  hitcquianeq.ahtci  j<.  Uiit  uiatnhercsf  ic.qtum 
exSCOxiiciai.o.iieq;  mifuv.SC.O.hci^iolovUJCilc^ia  luius  vcui ,  u^is  11. 
ub.locu habcic  poui  c.ldeociunuu-ccllcruitlcgc  Mi.tab.hacpancaiHogaii 
pct  Sei.acufc6futuTcrulhanu6cOihuaiiu,vtc*clu.is  ptoxin  isagp  aus,  qiu 
aboquiu  fuccctlui  i  ccatA  maui  tihus,  iv  liho  niatet  turcs  cilc  puHit,  ijttia  116 
niagisfic.i  jiotctatvttfc  lcx  xu.ubA  SciutukOfulta  lila  Im  uiiiaici,  quatn 
vtcc  agiiacusptuxtmutlicics  i:iloliducllci,<9c  id:uv,  lidcn.auis  hetcdiutca 
gctciitf,aJtmaterdidchliji:tob  cam  turltu  causa  nccciic  luit  itu  ilh.dvctus, 
tjuodpei  Seiiatufcoiuulu  :tbroganiinluctat,.ti>  ni.ic  ~ci.acufi.onlLiiusicii.tiii, 
icd  fiibcacoiidiiioiic.ii  .'.liusiiiatetnam  ,  autmatci  1.1, j  hcicduatcmadlc  pn 
tjncrenollet^iticca  itia  voluntatc.aut  pouus  ix>luta,cdeciaiatctabmtdefp 
repudiationi  nunqua  iditx  hctcdiuus.tiucex putttaUv  pet  abi.crjioncsjMk 
ipla  taccrct  ab  hcrcdnacc  la  acquilica,bciicri<i4uivih>.ciiclt)cuiioiiis.  N..m  & 
xqucticu potelt  vc  it.a.crqux  lilij  bctcditirtihiutexTciulhai.Ojiiiu  oi  iuaii- 
nis  vigiiiUquuiq;,ac <ibiui|ui inauis hcrcuiucc  adut  c\C Iiuai.o.1  "  ca 
fuquoiusaitiquiilcys  xn-ub.hxu  habere  jsocdt  cx  ccibu  Sc  uu.koluJti, 
dicondpollc  hen  vt  fiiccciiit  dclau  itt  c*  Scujiuicolulicysicpioivcvc  iucpc 
a.juittu pcr  pia-ccdccc  auu.M.e  hctcdiuus.No ci  nn  adjtion.rcduaus  qus- 
iibct  facic  hercd^.lcd ea  dcn.u  qui <.'claciu pt  acedit,  l.de /4/4. 1  f i.dr  vrrb./ifiu- 
/ir.ln  propofno  aucc  ptarccdit  qtuocsn  dciaucMjuor.ia  alh-qui  liiit,'.  iim.oc  au- 
nisvigiiiuuu<  'qtniatcr  >a  hcicu.uteadiic,lib.q-,a  qiutcrcnoiipoiic  t,  kdica 
Caiivcn  vt  jjoffic  tacilc  rcdur  adcausai:ui<qua  ucu  dcl.1ti01.1s ,  icdicctucon- 
Dl  gac  vc  Hjius  ijui  iiuuis  ftcicihta:.- _'ii  :,  .u:  n.4:-i .  <].  i- tilij.iu  iit  cain  ad 
ie  j»etui)erc>c5cnollcpo(fit,iicui.cuenire<:iAii,ius  111  prxccdcuubus,  vcqui  lic 
rcs  fuJt  pcr  a  icioisein  ex co  tdtaincnio cjuod  jscr  ii.olbcJoti  tdlauicu  quctcla 
poilca  euci  fum  iiccclinat  Ju-tes  tSkJjmfftJhtmtur.t.  jt .  D.dti  mlg fnpiH. 
jlitjht.Hw  quou  -diciohcicd  causqiix  fjctieltpioir.f.  vta  haoeii  j  olin  ,1. 1« 
btlfo.\i.  •>./•(/«.  n.  d*  (*ptiH.*gr pcjiUv.  licdquoiuanidclacioipfa  iicccdjcaus, 
qux  iuTiseit,lac]lcrcdic  adcaiifam  nou  cclauui.is,CLii. .  fitu  ncqucat,  vccxeo 
tcitanvei.to  quod  ruptuu.  tandciii  fu<c ,  hcicditas  vnquani  dciata  hiiik  uttcih- 
gacur,cci}ai'te  aiitemdciatioiuspoceitacc,  adiuoiiuquucpcvnn  totimcxun. 
gui  necciklic  quxcocajx-ndcc  ex  dclauonc.  Ergo  qucmadmodiun  uiipecic 
d.l.tf ft.hjhiuiune  ,hcicsapaucjiuticutus  m  cettanictitoijioiHcioioccuctaiic- 
ics  cllA  lpib iurc ancc j»ropolitiinqucicla,qiua vciu  dt^tdtanxntu eoi£potc 
valcte^itqiitadeh  nicajj.joa  kgc  ncicdtcaccnuiklacatuqucacciuiii  pocuiik: 
poil qucrcla  vct5 propoiiU ,  liea  ot tiuucric,dciinic  tiic  hctesciic  cx  teftaniti- 
co>fcquc  filius  qu)  obunuit  hcrcs  ab  intdtaco,non cx iempuic,(cd  ica vc  cx dic 
motus folus &  abintdUtohct  sfiuikietrofingacuT,  vtdocuimns  in  Fuora- 
lca&cincafu  uac4^mmmortiaan<auciuteilau,fiipeciutc  hhoniuiorcaiuiu 
vjtjinuqojnqucuut  niorcuo  fiiio  mceUacnjr.acci'  umiLtcr  fupctiucc  suutore,de 
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erturquidem  herc&as  fuperftiti  cv.  SCJiue  Ornciano.liue  TertiIliano,flc  cd- 
*racquiricuTpcr  aditioncu^fcquente,(edicackdefemircV  acquiritur, 
r  retrofiVgi  nunqul  dclaci  &  acquiiita  ruiflejneinpc  nJn  illo  euei  iete, 
1  marer  fiipctiles  per .  uxiiiu  rcibtucioms  in  integrttin  cofrquatur  vt 
:ad  fe  pcrui5erehcic.iit.icem quam  prnl» adierat.Diccs.Si  lUcft,  vt 
fillus qtri  adiic  maau hcrediucem.poftea  abftincndo  videarurr  u  :quam  hcrej 
fuillc.non  elle  igicutci  ncieifaria  in  integrum  leftitutionem  quaiii  taincn  VI- 
pianu50mnimo.Jorequitic.Vcrumicfpor:deo,non  ldcirco  cxiibmandum  cfle 
itbsSenatufcoiifukis  conftituu  fuiflc  piignantii.  Nam  cum  Scnatus  nouii  ius 
facetet^lcgitimmriiusfucccfltoiiisanteaincoenuttnilauorc  matrum  bbe- 
ronimque  irducctct,non  folum  potuit  quam  vcJuit  delationi  huiufnocii  hcrc- 
dicaris  lege  8c  cor.drcionc  djcere.fcd  cua  prouiderc  dchuit  1  e  lcgis  ducdecim 
tabularu  aucoritate ^agnari  proximi  ius habcrec.co  falce  cafu quo  vcl  matcr, 
tcI fiuus beneficiurn Senatukon  fulci.liue ab  imcio,iiue  cx potVfado  alpernare- 
tur.Nonenim  ldSenatusagebat.vc  noccretagnaDsptoximis,  fed  vtmatnbus 
ac  liberiiptodeflet,nec  vc  veteris  dclauonis  poceftatem  extingucret/cd  vt  no- 
ni  induceret  delatione  cu  lure  prarlatiorus,  vt  ait  lj.%.fim*itr.  to.tdTtntll. 
Alioquid>cendu  railfoftcut  neque  in  luis.neque  in  agn.icis  erac  fucceflto,  f.i. 
$./cMldm.t>  dt  fwt<jrltgtt.$.pliutl>at  Infht.dt  Ugitjignitt  /i«*/^iuctiafi:turu, 
vtcjuauisnequefiiius  ma»ris,neque  macetfiLj  hercd  uci  adi.flet ,  agnacus  ca- 
men  proxitnas  excluderetur  omnimodo,neque  poflct  ampli  ils  ci  deren i  pcr  lc- 
ge  xmab.hetedjtas,qux]a  femelex  alteruuo  Senatufconfultodclata  rucffcc. 
Quod  tame  ncc  iquii,nec  iuftum  viden  debuifletadeb  cnim  rcquc  ni  fms,  ne- 
qoemagi.ariieT«rucceflio.quoniaTOnequc  fuis  neque  agnatrs  deferebaiitut 
hciediucesjiiifi  ex  lege  duodecim  tabularu^uius  toca  poteftas  vnica  dclatione 
rofu:nebaiur,qci  1  nec nili  feinel  locuta  lex fucrat  ldque  per  vcrba  prreifa ,  & 
advnicfi  illud  i  tlcairclata^juoheteditas  dcfcrrccur.  At  poft  Scnatuiconfulca 
TertiltiartuficOificianualiacft  delauo,&exalioiurevciiur  ficmacriA'  libcris, 
quam  qnq  fit  proximis  agnaosAlacri  &  libcru  dcfcuui  netedicas  e*  Scnatufco 
(ulus,6cnouo  nire.agnatisvCToprcaimucxlege  xii.Tab.nccproindcfirniliter 
dici poteft per  dclatione  qu*  fatu  lit  ex Senatufcofulco, confunipta fuifle illa 
qu.t  fit  *oc  duodccim  tabulis^uonia  alia  lex  eft.  Quia  tamen  facicbat  Scnatuf- 
coofuita,vt  dclauo.quamvctus  lex  in  proximi  agn..u  perfonani  collatura  eut, 
unpediretur  por  nouam  deiationcm ,  vt  folent  fcmper  nouar  lcges  eflc  poten- 
tic«sudqueuinennonodioagnaiorum,fedtTiero  fauore  mattum&  libcro- 
tum.qwxum  proinde  nullam  rationem  habcri  arquum  crar^i  nouumScnatuf- 
ccmfuujWichaum  aipemarentur/iueperiepudiaiionenijiueperabftcnlio- 
ncni  continccntem  bcncficioreftiaKionispoft  adiuone.iQiodcnim  attiuebat 
iis  fauerc  qtu  rem  habere  t  ullcnt.iiue  aliquado  ai.tealiuc  nunqua  voluiflcnu 
dJ.  ufidfifitt fia.tU.titJ.fi ptfi  mMtm.i^.f^tn.DJthmr.ptfcitr.iMiAnde 
nainque  eft  quod  Vlpianus  ait  in  tU  f.fidfifintfrt.  nudum  heredis  noinen  ob- 
ftarcniatrincmdci)crc,nudiimporibheredis  nomen  habcc  fthus qui  fc  abfti- 
nuii  poft  adiaoncm  bencficio  teibtuti«us.)Prouidendum  fiut ,bencque  proui- 
fum«fd«mSenattDConfnlii*,wtfiquando  vel  inater,  vel  bbcri  hcrcdiurem 
cum  etfoibr  vel  iibi  acquisere ,  vcl  acquincam  rctinere  nplleut ,  non  irnpcdi- 
ictur  delacio  legis  duodccim  ubularum.nou  modb  pcrdelacioncni  quam  Se- 
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.imliberiinolitibush«eJiut«i)a.il'cj>euincT«:lierccveib  uiaiumaptoJrirni» 
Jg  uus ,  u  ab:  iehc:o  leg  s  duo«iui.n  ubul.arcer..tur  uuorc  iiutrii,  aut  l.be- 
roi'uui,quiiurc  fu  >  vu  nuiict.li  iq.w  a iiiu.u  nur  hucca(ua£i.au,h<ijiU]uc  vc 
rj  u.r.d  s  cx  iurcciui;r.q  tia  vetu.iieit.liliuriuqui  poitj  auitamrnatns  hcrcdi- 
tatcmabJhruiitie  pc.  uituuu  icm  iiiiutcgium.dcliiile  heredcm  ciTe:  At  non 
id:  >  iiu  >d  t  jpofficelicvisoblU-  ilio.ns aut  lcit.tuuonis, vthcicdjs  ius&jio- 
men  a  trctJt.lcd  quu  Sci!atulcolult„m,q.i<xi  hcrcduatcm  matns  tiLio  detuJe- 
rat/tib ca vcluti  cond.  tione,u eam encct  j  ipfj acqtulitam  io  Hauer A  pcilc- 
uciantcrviilecvluip-uiMdwirco  vetbu iirtt  uiuisA  lubc  ubus  ccaciumtein- 
p.iris,  o  i  fubet  hdiM pi  u  hcrcdc  p;>!t  abite.ilijneur.ac  iw quis  de eo  pojjjtdu 
h.:arc  rciticuicagYacisius.uioqtium  Ic^s  xu.  cabul.  vtpoiiiiitipti  pcrmde 
(icri  hcscdcvexea  ic^ea.:iinutciaut  libcus  Jciau  hetcdius  non  fiuiict.Qups 
en.m  Sena-us  hcie.ies  fc.it.cji  n  jii  potuit  ct  amta>.etc  v.  dcii  ctentcilcbcrc- 
des.u  ieiriere  t  vcllc  hrrcdiute  na  i  (epctCirKIC?  At  vcio  1011  iitniliier  fecit 
Sc  utus.aut  ficeie  ootu.i.vc  hi.usqu.  nutris  iwrcdiuicin  tcpu  Jiailet,  potlct 
aj.uc ri.r  hcics mutao vofnnute, n ea hcre.ucas ioceritn  ad.u cilct per con- 
fa  iguiiieunvuii  agl  .ac:im  d  lfi!if. f,  i.etd.tn.*d  S  L.Tertt  iUjiioniaio.  huticcun- 
laigui  icum  auc  agr.aaim  I1ercde111fac1tlexu.cabui.q11x  umejiuUoca/up*- 
titur  vt  ctu:  peceam  icmei  hercs  iactus  clt ,  pouca  ht.es  vnquam  clic  deliuat, 
propterca  qif  >d  m  conilttuciidts  &  deteicdis  hetcditaubiis  leinper  vfa  clt  vct- 
o.s  prjrciiis,:iuinqu.inicxtciuiu:s.Noii  potiut  autem  nci  atus  ic  u.uipoiieteiii 
modcradjs  tisrictcdicaubus.qu.enuiicxS^Miamivoiiiulio^icdcxipu  lcgc  xn. 
tab.um  dclaurcV  acquuiur tcpcrircntur.PUiie1 ,  qiundui  pcr  cuiifanguireum 
aut  a^n.-.tmn  proximum  iion  hm  adita  ir.aais  hcicdjtasuSecJt  Sei:atus  ,  &  qui- 
dcm  coitraiuns  regulas ,  vt  fUiui  ei:am  polt  tcpudjaum  macris  licredicatem 
nihiloim.ius  heres  ntri  poifet.mutau volunt.ue ,  fslcem  mtra  aniiuni  quida- 
tur  tilio  id  pctci  dain  bomiutn  pollciIioiicm,j<././i.'»-.$.i.i*nft/.J Jargtm.  D.dt 
fuettjfeditl  Hoc  aucem  fccic  Scnatusnon  tauorehciedicatis  mateniar ,  vt  vult 
Bartolrs.Nani &  jdcm  clt ,  ii  ag  itur  de  iiiij  licTedicaie  quam  matcr  i  olticut 
pnm tni  ,poite.i  verovolucritadlepcnJiicre.linoiiruciitiiiedio  teii.potc  ac- 
qtulita  abaho.ted  pote^tc  veiborum  cxtcjiiiuonim,qu.btis  vfus  cll,vt  Pauiu» 
•ut.nuJio  ctiam  intcTiieniert:  auxiiio  reltituuoiiis  in  intcgrum.c*:  Jiuc  nimot, 
iiucmjjoT  iiciilusqui  repudutam  maais  hercdiutem  nunc  amplctti  vult; 
c  imtamcncx.ulni  ic  cafumtpifquisadircvulciierciiitatcni  quam  femelre- 
pu li uiit,egeat  benehcio rciiuucionis.quaciioiru  f  hs  minfnbus  mdulgctui /. 
t.&  tvt.  HLCJivtemtjf.  kertd.,iutllJ./icut.+.CJ*  rtpud.vtltbfitnAatd.  Ni- 
mirum  pocuit  Scuatus hoc  tacece,quait  fzpiuc &C  lii iguli s  momctms  dtfereu- 
do  huialino.ii  hc.ediiaccm,quaiidiu  incdium  tiuiiuni dt  inhabiUvd  eti,quan- 
diu  abus  iiemo  inietccdit  ciu  lamacquiiita  lit  hca*dicas.Nain  ncc  reiuuiuo  m 
mtegrum  datur niinon  ad  heredftaccnv]uam  iemcl  rcpiidiauerit,poliusoduiia 
acqtiirer.dam/ircsnon  litampliiisirKcera.xtiieoca/u  Jiiccrpieumur  Jiitcgri 
tein  non  elTe,non  cilm  ab  alio«ditacit  hcredjtas,vt  apud  Pauluwi  Jedeiui:  di- 
ftrattr  :am  fitnt  res  hcieditarw  tUmt  vu»r.$Jidefi*d  P*ptnunm.  I.  <fu*d  fi 
mtM.i+.i.St4*«f4.P.demm<rrJ.vU.cJ*rtpHd.t>ettdfrK 
iium  heredicacem  agnaco  prOMMTioeai  icgc  duodeciin  cabuiaruni ,  quajj.uis 
niklcxhcredicatedil\ra%hiiii  tit.tsoti  tea t Sciat its  potci t a: e n i  tiiioquunatus 
hcrcditaccm  ^imilmrepudteiuerat,vthercscilepojlii^*uianequc  hoc  taccre 
i^uic,vidiXimiJs.Fecuict  emm  iwoculdijbio/i-akeiuuuiiiuiotuiii  tacoepo- 
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tm*fct*t  vel  aapatos  v*o*Tmuthcrcx  eifc  d.-unctct.vel  dun  in  foljdum  hcrcdes 
cHcpolTcntJiftcrtivnusditeai.^  auut  vuhur,  vt  Bartolus  ioqu.tur. 

jj  a  
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*  DtftnttntU&rMtontl.i.fi.fidfifmtfiu.iftdfi^Mit.i^ 
btnum  &  .  :  .todjn.*d  SC.Tnttii. 

Llvd  dimciLmeit,quodVlpianusaitin  dl.t.Sftdfi fintfiu, 
tu  quoquc  c  m\\  altqui  fuin  fui  hctc Je»,  li  umi  aJ  eos  lieredi- 
tas  i.on  pertmcaMuhilornuuuijiaucui  adnniu  cxTcrttiliano, 
puta  li  lc  abnmucnnc  bonis  patr:s,&  ita  hat  vt  rc  DOfl  habcat, 
quaimusreurtcit  nudum  nomcn  fuorum  hcredum.  Nam  tiim 
iu  vcuilknuiiVDon  cilc  iinc  hctedc  illum  qiu  Uiuni  hcredccri 
kabettquamuis  fc  ajmnCHtein ,  dj.  tmm  qm*fi.<iftdttfifitm  D.dt fidtttJArrt. 
adc6  n  nuc  tiuih  pcnndc  fuus  hcxes  crcditotibus  pateriijs  icncatm,  actiie 
non  ablhnuj  ! et ■:<•<  tt f.t -.«..•;.  Z> .  d'c 4Cfm-jtW«d.plaisc fatcndum  clt ,  duos • 
e/Ie  hoccafu  hctcdcs,nec  unt.im  tn  fohdum,fcd  cuam  diret;to,fi  adrruttamus 
marrcm  heicdcm  iicn  cx  SC.Tcrulliauo.Et  vcrb  quiru  iit  hoc  nouum,nec  fft. 
cile^iiutteiidumuiiquamquaiaiuiisrauoncomninojbhoireat,  &  cxco 
appatet  quod  Vlpiaiius  111  cam  rcm  adicrt  autoritatcm  duurum  prudenium 
Ahicauioc  Public;j,fcdiucamen  quali  liocipfinon  tam  dixcrin  adtirmatiue, 
quaindjceretajiuucnnuSiceriim  lctibu,  Ajrttnnw  f  l'uti:ttmtit4ittdtctnt 
audcnter fcilicct, vt loquitui Scaruolam/ Ctliiu.ty.i.i  idtnd.. . ••.  D.dt ltktr.& 
pvflbnm.&i  paruin rchgiola  uris obicruuiouc.Ncc  nufus  auda  Vlpianus hanc 
tcnwmiamveiaindiccre,fcduiit.ima:quaisi,i>c  xqiuoicm  caopiijionequ* 
aliorum  crat,exiitiir.aMtnim,vt  c.i  C  la  diciio  innuit,uou  clil  admtuedam  n:a- 
ttcmcxTeruJliaaofuishcredibus  c*iltcni:bus,ic  plutcs  m  fohcum  hcredcs 
u.ducai:cijr.QiKHit<Hioioicivai.sdiCcrc  f.u*  tarcd.buseAittentibustuhJpro  he- 
rcdevfucapi pofe/i-C.de  «/«Ay.^e&m^Najn&gcvei.Jacr  proditum  eil 
i:i  i.i.C.vud iiitt.  l.x  ccil au .ci.iojvclabii.tei^atoexiuciue  iiiio  vcinepotc fiio 
berede,iiet»iiicm  polie  ab  mteiutohctcdcm  exiitcte.  Aiqui  exiibt  iiims  fuus 
hcres,ccu  fi (c  ui.uncai.Mitct.-cjtur  hoc  cafu  ex  SC. Teruliiar.o  hucscxiitc- 
stnisJJomodn  poielt.Ei  faiie  obicru  >  udum  cit.no  i  ita  loqui  V  Iivar  ubi  ctum 
eaAhjcamck  Pubbc )  tcntentia.vi  dicat  tuatretu  hercdcm  cllc,led  midto  iiov 
pLci4«,iiw/r/iw  t- tntriMivM  ego  ik  accipKcd um  puto,  m  n  v  t  vtntM  ad  hcrc- 
ditatemdiercf.jwr  fiat.kd  vt  vcniat  ad  bona,vtikrquc  a#iores  habeat,r.on  U~ 
tijmcxempio  cius  quod  SCTrcbclhanurn  cor  Ibiuii  ii.  D.uorem  udcicomnuf- 
fuijJedetanicxcii.ploeiusquododLirci  mpcrlona  coheredis  veiiubibtuti 
Li!ULll:;>i.':^];iuCJCs  <u:u  hrrcSqtii  colscicd»ni,aut  (ui  li:tu(ulli  hahtut,  abiten- 
tiii  cit  bonu  paternis.  lunc emm  bona  dur.uxat  pctucniunt  ad  coberedcm  iu- 
wadkrcCendj.aut  ad  fibil.tuuim  iure  fubtttuuoius ,  /.« t*ntrmUH^.o.d*Tt 
MHtW.non  ct.-a.v  betcdius,qua:  nec  in  iuis  hcrcdjbus  vlia  vnquam  fuiiicinteil»> 
gilur/«y^  xi.0e.dr»V*fr^i^r.Cur«gOvautqtKim^  plus  lunshabebu 
mater  <xTeniUiaiia,<^a;nbakb3cexJcs;eduoo<xini  tibulaiumcohetcsvel 
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|  -io  I  ubfntuto>quibus  vt  iquc  noccrct  nuduni  nomcn  fui  hcrcdis ,  ll  iiu  adctcf- 
cc  :di&  fubiticucioitfs  exeo  impedirctur.cjinSdfuus  hcrcs.prarfrrtiin  qui  fcab- 
lfi,iuic  poll  jnimixcior.em,  vt  uuUj  Ipccie  luhjloniinux  remareat  hcres  tpio 
lurc.Ncquc  moSeiutufconlulluniidcocurioHjm  fult  vt  matrcm  hc-icdcm 
/  acci  -  t.in  jg  fq,  cogitauinfe crftclit rc;  quam  dc  nutiiinc.vi  fcilicct  fuohercde 
abitn. '.  :c  matet.ctuli  116  pollci  habctc  r.omc  hci  edi  s.qu«  *l  fuux hcr .  rer  ab- 
ftenlionti  quoquercuncicc^iabctct  umt  rcni  ipsi  qui  fuus  hcrcs  h.tberc  no- 
luillct.Quiaciunircfcrt  in  crteciu  an  djcamus  hcrci  ncrimatni  vclaliudiuc 
ceijlonis  nom£  uiducrc.vt  luquicur  Vlp.in  d.l$.vi't  dumodbte  iubcat :  An  n<i 
r  fausfit Scn jtufcoitfulto>ldque  ita eilc cx hoc ctiam  apparct,  qu.id ex  SC 
n.Tulliamber»dlcio  poieU  matcr  non  tantiim  fuccedere  lute  «.iujli,cujm  iir 
cafibus  quibiu  potetc  hereselieivcriini  eiia  boinwii  poJlc/lionc  pctcte  iuxc  piq- 
tono.auVoquc  polt  rcpudjaci  bonoiu  poileflioiif  adhuc  dcl  bciarc  de  adeuda 
hcred]taic,il/.i.Ji-/rif'// m*ttr. n.  Qms cmm  .ixcnt  Hcri hercde  matrem ,qux 
volucrit  itire  prxtoriofucccdetc  per  bonocum  poilclTionf.vt  cV  in  /.  i.  C.dtjnc- 
cttf.tehU.EufK etiam  ratincii  propcerqui  tn  fpecie  d.l.t.$  fcdfianit dtcrjjif- 
fttjd  cit.ciimquisdecellitieli-Uaiuiaqiiani  m  adoptioncm  lcgitni  c  dcderat, 
*relitra6c  matrc,au  Vlpiajiusjnacrem,doiiec  hiia  bonotum  poiTcfliotiein  pe- 
tcrc  poccil,cx  capitc  leilrcet.Vndc  cognati,  r.on  pollc  cani  bonniu  pollcflionC 
-iccipcrcqiiia  licctDwus  1'iusin  hac  fpeciedccrciKrit  .cflarcS.-njiufcofultu, 
timuiquc  adinictciidas  ad  iJlj  bonorum  poileiTionc-m  Vrde coguau,  matrt& 
hlii,nealiciquip<Tiiiatrc:nexcludcrctiirhlia,qtiaccnuclc  r.on  poile  jdmira 
tinqu J  fibamjcd  Unttim  quali cocnaiain  ,  J  «dmtntndi.x^.  /r(ht.  dr htrrdit. 
ent  ,il>  mttfi.dtftr.Si  uir.cn  tilia  ui  botiorum  |>  »1  lc ii ioi-.c  pcccnda  cclliuci  it,i't- 
hil  veut  maucm  admiui  ulquain  mattem^c  qiuli  lcgiinruni  ex  capiteVnde 
lcgicimi'.ccrtuni  autcm  clc  qiundiu  bov,oruni  p.  >llci7io  cx  cjpitcVi.de  lcgitimi 
Jetcrri  potcil,no  dclcrriVr.de  cognau././wrw/i/  s.tf.  D.vndt  tttndtt  Inenque 
dccjpicbatur  Iubanus,  qucm  Vlpianux  rcrei  t,«5c  iciHchcniin.Exifuir.ilut  cmtii 
nnn  pollc  matrem  ex  Scnauifconlulto  admttti  li  tilia  m  boi.oru  polfcllione  pe- 
tcnda  ccil allc't,quaii  abfurduin  vidcreturdefcrn hcreditatein  tanqiu  iegitttni 
poitcaquam  apcrta  cllct  via  fucccflioni cognatorum.Scd  116  >ca  clt ,  qtna.vt aic 
Vlp. mater  detucib  fucccdic  til ix  dcrij cfi ,  vtpote qux  ncc  a  1 . tc  lil ti  admitu  po- 
ccit  conquj  maccr,ixfilijexchi<ia(^iec  limulcu  hlij  luccederc  :  <  lcic,i-cc  mr- 
fusfola  quadlit  iiiu  p« .tclt  iucccdcic.iioqc u cx ci -dc  v. .iuoris gi adu flc ca- 
pitc  vocScuc,  1.  cx  pJuribuscnim  qul  incoai  gradu  (ucccdcdj  linc,vi.u  line  alio 
iucccdcrc  r.ihil  prohibctllcd  quia  bonnru  poilcllio  Vndccognati,no  potcrt  c6 
pecctc  quadm  aLquo  caiii  fucccdi  potcitVr.dc  legKtnti:tidju  autem  potcfl  .id- 
mitamaicrexcapircViide  lcgHinu  quadjuiilianofiiccclIitCK  capireVndcoo> 
gnati,vt  &C in  (jx-cie  h./j  /ii  ct>*J*ntuiHt.t. d. Sco.l: . tur  vt  falce  polt  (ihi dcbeat 
mater  admittiA  quide  isrj  canqui  ex  capitcVnde  cngn  ati.fcd  upqua  legiama 
iiixfucccdcTcvclit&ricrihctcxcxTercilhano^iimiam  vcrciidu  ndiitnefa- 
ciat  lmurii  h •  i.r  cutus folius  faoorc  Sciutuicofulti  autontas  impcdicbatur  ne 
matci  icgitimi hcrcduatc  deferretuine  n.aht  illa  pctcrc bororum  poiiciTion£ 
cx  capttc  Vnde  lcgiunii,  Sc  iuccedcrc  mrc  pr7Cono.Gcncraliter  erum  quntief- 
cuquc  vcl  lcx,vcl  Scnatus  dcfcrt  hcrcdj  tatc;,non  cui  bonoru  paileiTioncmtni- 
hi lotninus pca  pocell  bonorum  polleflio  cx  capttc  Vndc  lcgiamit/.^rJVfMA- 
ttr.y  D.  vadMgtt,  Indequc  apparct  tito  majiifciiius  vetii  elle,qtiod  iupra  dixi- 
inui,cilm cxjif tc  aiiquofuo acrcdc ,  at  ic  ablunete  11  utcr  adnucrjtur  ez Te» 
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tilliano,  noiiencain  hcrcde,i>ec  venre  ad  liercjuate  ,icd  vcnire  aJ  boiu  :<n  ■ 
boi>oiupoirellHJii:s.<^Jeniiuivctc:icciuui:siaLo' cin  vioiari  vcli.it  lutei 
matcr  iUMainlvse^ccuUctc.wiimiiiciKcluraluaiiuii  rauoiic  utui  dcpof 
fitc6l^uibcncik»>>bo[)o;apollcilioi.is.huiiu.;U'oJ  orC  pol.clliocx pr.i v  m  . 
iuriid.CCjbne.iioex  tcnatulconfuko  ctl,quuiu.  d  >\  ci.il  ,cc  c  jui>  miieivt 
bonoru  potulho  uiacovUovaiud.iut^iioo  n  .taci.ct.pcudeiiCMia  capiur, 
Z/ttx  UiiBStnM^vtdftitn  ktnvif  j/tjn  Jtnv.Lpmt.Mt  tx/t£.*e».u.t<>/: 
w-m.ptff.der.tion  oLa  raine  uuone  dat  pcccor  ma.n  boi  H  i Q  po'!cfiiO'<c,qiiain 
quod  mfa cx  I'cttilli*iiO  ad  hct .  .luatc  \  ^iwJ.I+vntU^n.  titque  h.c  caiiis 
nuuiciadus»iHciccs,qitibusctuhodu-noul'olilin  vciic.fvdctia  iseccflariu cft 
aavl.uboitutu  poilcilionis  -.ai  oqu  .uiUon.odo pollct  adniitu  nu.cr  ..d  fiic 
ccluoix lilij.qu;  liiu hcrcde iciuui.dci.quauis  lc abttir  ei nfcnec  obtlat  qiiod  di 
ci  foWt.cum  qm  agnoilitboi  oiu  pollellionc,  hoc  ipioprohcicdegcrcrc  vidc 
u,Lpnitrtm.i.L.C.dt  vr.dthb.  I  unc  ei.ira  ido.>i.nei,c  mi  dela.acicll  hcredi 
tasitavt  itirc  quoque  ciuili  iicrcj  hui  poli  t  qucd  hic  noi  cjcinpi.Scd  eui  rui 
duiHUwdcrctut.qiiud  fiiprid.Xiinusad  Vil.anii  m  diei  / 1  $./<y*«  «ditA.D.Ad 
SCJf*i»iUil:um,qui  adua cx  -,e:utuii.oi.luUu Orplucaiiu  nuiris hetcdiucc, 
periiiune-rum  leuituuoneiii  abltciuus elt dckiiwK  lwicdc-iiitile,vt  pofsu  lus 
antwuuhabcrclociunAli^  xn.ub.Si 
mi|H^i.-CTciii.iicrahc3ccipiVlpa.itiniacbcTc,vtp<Jtnh)  iblteniionem  ius 
a  .t.quum  locu  haoerc  nc.piacr.oii  vt  aguatiis  CXicgexIl  ta!>.  ltcrcshat,quod 
pioiius  nnpdsiiiilc ctt  hlio.nuiicnu  LvcicdclcJ  luttciuis  laiitiim ,  vt  ad  ma 
tr.s  fucccli.  onctn  .idmitci  poisit  pctii* bor.oiu  pofscfvioncVmlc hgitimi,  qtia 
vliquc  lion  duct  Ci  pietor  li  rcliiv  toiiho  lus  aiiuquum  luhcrc  locmn  moii pol- 
Cci,d.l.i.i.  cumex  /t£t.D.vi  exitg,U.Li.D.vr.a./ti:r^  requintprv 
tor  c  imd^  ea  bononun  pol!v  hV.one  Vuic  leg.iiroi.vt  'P»  pctic,  pofc.c  co  .pfo 
cafu  ricr.li.rcs .urcciuih  f.d  hoc  taiitiU.i  u>qiuut,ati  l>t  tx  ,s  jh:iIoii.s  quibui 
lcxdclcii lu.icdua.cm,  iu  vt  pofsctctia  mtc  ciuiii  he.cs hcti  u  ahud  nin  1  un 
pcdireuAlioqu!  nurqili  cilel  vulcauxiUm  pralotis.:>  daiu  a  boi.olu  llfa  pof- 
llfsione.iiiucuui l.ocllet  ncceuarmimi.cquc  vcvoboi.u.ii  poflcfsioius  aiuiliu 
idco  vr.qunn  cxcludiuir,qiu>d  aliu»  um  hcies iit,  ii  modo alms  tllc  :.on  habca- 
^iprcUHepiobcicdc.vtui/./W 

dtcA ZfiJUim  Tt.de btnMm.  Aliudeit  111  Ipccie.qua.n idctu  V:p:a::usuacUat 
m^./.-s./.  W«^7"mfcV.  libo^ 

ablt.nueiu  fc herediutc  pcr  1.1  mtesru  ulbcucioiic.Vciu  enim  clt  fen.itufcou- 
fuluun  pollc  hic  locu  rutbeic,  ivou  ibldm  haacnus  vt  bvmotum  poilclsiorefn 
Viidelce.timi  nuLn  Jmc  pra-tor  dclMrac,  f. d cuam  vt cx  1  eny Ikano hercs her. 
matcr  t^ic.quia nihil  vc.at  hercdcm  hcti  marrcm , euam  poitca  quam  ULus 
bonorun.  potlLfsioi.ein  ac,cpit,cum  ea  bonoru  polleisio  no.i  hcrcdcm  ipfiim 
fec«it,rcd bonoium  polk llorem. Scdii  fucrlt  lutlus .mmixuis hlms  bencficio 
altcrius  retlituuo.us,,.on  ideo  tju.dcm ddii.et  matci  hcrcsellc.cum  iiec  blius 
ruifumfc  m,u.ifce.idokr«har,fedtainc..imfusdcbeb.t  matcr  abluneic, 
quoniam  noncameni  fuu  fenatufconlulti  vt matic  vocarct ad  61, licred.U- 
u^n  quaruitu  aliqtuscxhroctisfil.jhcreseircvcUe^ 
fiucd  poft  faito,  cumcam  ob  caufam  vfus  l.t  fei.atus  verb.s  cxicni.ms  : 
Ikflc  iui.vlt.d.1.1,  vbi.dcmVlpia.uisqurr.t  ,  Maucprohibita  msfucim 
«indicareob  non  pcutum  fiUoimpubcn  tutorcm ,  vtrum  cxieros^adnuttainus 
Itqucii  m^JZtfa^tetewt^tox^&vA  fucccOioius 
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nomcii  inJueteded  dciicgcmuse:  acl:orcs,  tanqiiant  muigna- ,  atquciu  fi/.o 
Utcu  apciiamus.Maici  cx  rclciipi:oLnipciaiot  :s  Ai:tomiii.ni3Ucieir..'..i  cr  s 
a  i  •  t  >.q>.i>  veititeiit.lt  it  atct  non  (u  lict  .>d  ctf ,  o.  ap>atos&  cxrhilis  agnaut 
cognatos  lu«.cedeic,aut  li nctuu U.ium  dciuu  boi  a  v^caic^itiniut  i,  u  «pjani, 
,  adhcicdicatcm,tu vtti.mih,rc  .eiiuiciiiiiL/iiintcx  us,quii>m  !cx  v.i.ub. 
jcteu  .ti-...Oi;atcni  ictetUili  ag  au,  aotad  txinotuin  polleilionetu ,  tuvt 
•I  fiambotiocuinpolklt-wcsiiiiiitexitiqaii  uivocantur  niii c"» >n  ctaindtuW- 

tiapra:torii,cu:uiii.od.  lu-.tcognau ,  l.\  u.vnd.itgnmt.  Cui  i  ■  ci  nna»;  aa 
poliint  hcTcdes  clK  ,t  .Intniata  nunquauicxl  eii_iili.ii;ohcrc.>  luct  .l  tjtiomo- 
donaiuquc  p«.tuille- ex  iutillian  itictcscirc  u.axcqtum  LorllicuQopfoili- 
bcuus ruuiii»^i.dtcatc  Di4^v^iu.,i'ain  cttut  oo  loco  poccrat;  n.ta  cllc  tat.o 
d _ii)it.u:di,vl  um  (blctr.i'llii  p  riiotisiclcrtptoics  cpcrci.-NitUltaiaaiNlCV- 
lutuDo:us  vcrbanoi.latJscxpfiiiiclui:t,vLruni  prohibctcitii  n  a;ct  hcrcsdfc 
cxTctx.l!iano:Anp^Uttscxcc]uiiUSliiuiiipolU]uan  bcrcs htcla  ellet.  (jtinpn- 
Itetiorc  tevlu adn.iiib, nulius prt xums agratis  cufiiat-lvc  ioiuitdiftas cilc 
vidcb.u«r^J  bac*  licti  vacanuaA  filcii  Mintarc,vt  m  '  -  -'•  c  Jr/nmf  fdtR 
Sco&: ciapverba  tlia  coriuiut.oius  ,  qutbcs  prohibcbauu  maccr  .tts  fuum 
vtndicarc ,  hoc  apetti  ptx  lc  ferrcnt,  vt  non  eo  mimis  lalcem  dcfcrictut  maui 
*  iietcj.u.    d  qui  f.«.t.  ctst  ptclt  bendaiusft  um  vn  d>v.iic,  quar  lusmillnm 

hjbuiIltt)vidcbatuthov  fuiiicctcadagnatos  excludcndaj,  ciim  tn  agnatweo 
tcinpoTtf  non  ellet  mtc  ciuiblucc«;(Iio,<i.J./>/«fA^/./'/n/.W*  l'£it.*g*dtJiuqf. 
Veruui  aliccr  vifuin  c;i  optrmo  bnpciatot  i.tajore  illa  quam  inahocafu  fupra 
vliirpauintus^ucbd  dclato,qua-  f.i  c\  SC.  Tci  ulliar.o,  al.a  lit  a  dclauone  qtae 
titcxlcgciluodcciui  tabulanti.  .iit<eitim  ciln:  euci.it,  potclias  viuus  lcga 
hctcdJiateni  dclcrcntis  non  rtotcltconlumcrcdclat>oiicni  cx  aln  lct^c  pnltea 
facicndam.  Cattetunt  in  onmibus  iltiscaltbiispcrpetuiim  &  lin.ilc  liludctt, 
,  quod  ncc  vnquam  deiinit  hcrcs  cile  .sq  i  knicl  i.  10  i.  .t.ncc  v, quarn  eocnit 

vt  duoltnt  cidcn;  pcrfoitar  m  fnltdum  hcredt S.    i  I.rc  vcto  omiiljiiiilc  nollri 
vulgooiL-l;caiu.Piiuntciiiiri,ciim  Itns  hcreviibus  cxillcnnbuv  uatetadmitu- 
'  cut,fuos  nercdes  non  crlc  hctrdcs,fc<i  maticn>,qti.r  admiLUtur  cx  Tcitilliano, 

quali  nudumnomen  fuihciedunonmigivr  »ce.,t  matri.quim  ii  licrcslllcin 
rcrum  natura non cllct Aliocjtn non  dcl  uciac  Lattolus  hoc  jipiir.ciitutrtixav 
ccrm>tterc,qiiodcrJCc>mMiuin  .btullimum  adprobaiiditiii  polle  duosiuloii- 
dauiirictedcscllc.Ul-fe add.f.vlufcnbitgCTtcraliLer.iiudum  i  omci  ftu  hcre- 
disnttcifuiriccieadalioscxcliidendos;iiainiiucnsuonc:iiKiiic ,  nihil  obnare 
fuoshctcdesquifcablliuiicruntquoniinusalij  non  tantum  ad  bortoru  pollcf- 
ftonetn  adiuitu  pofliitt.vt liant  bonorum  pollcllbrcv,  lc«t  etiam  ad  heted.tarc, 
vtfiantncrcdcsu^uodcctie  ialfum  eiKRuilus rnipcciecV:  qnarllK*ie  d.fi.vlc. 
.  !  licillcloquitut.qualimatniiaexcludattirafucccUionrfilit.vcrccei  Jcfcra- 

tur hercdi tas.  Indc nmtuujn  acccpta  «.ccalionc difpucard i  dc  liaurus  cxcluii- 
tus  focminarum,non  cxtantibus  n.aiculis.Acqiu  htx  talftim  cit.  Nam  ttunquo- 
quccim  mater  pcccautt  ubnon  pcttttim  filiocutnrcm.non  eomuui.v  tamcn 
dcfctturillicx  Icnilli.inohcteduasjcd  tanttlinproiubctur  pcr  cot  lt»tut.onc 
nc  ius  ftiunt  vindicct.id  eft^ie  libi  hercdicatcni  ac  quitcte  poliit.C>iia-  tcs  agna- 
titcTterislocum  facit,vtdocuimus. 
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Dc  iijftrtnti*  txthfimu  fi*m*rU,&  lim  f**  indueintr 
ptrmrat*m  rtitwttUtUnttk. 

Qgjpararc  folentpragmadci  &  interpretesnoArincluIioneni 
i  mie  fuccedertd) ,  <j  ur  inductcur  per  iucucum ,  &  eim  qux  pct 
'  iuraum  rcnraVidattonem,-vtraitique  vcrofimilrm  faccrccxclu- 
fioni  qtiT  lit  pcr  ex  llcTedicaciotiemsQuoJ  his  omrobus  caiibus 
perindc  cueniac  rt  n6  poffic  fuccedccc  pcrfbna quj-  alioqui  fiic- 
ceflarae^t.SicenimBOT.ad/.i.i.yi»ii«^ci4/.Z).rfc^««»r.p^cfl«/r.M*ii/,  Lt- 
deque  muiu  inferunr ,  vt  nimirum  qutcqurd  vitocaiu'  conliicutum  tepentur, 
ad  .ilio»  otunes  unquam  fimi les  porrigatur.  Mihi  umen larga  videtur  inter  * 
ittajeiciafloncs  eflc  dttteretitu :  pneferrim  vcro  iitrer  cam  qmc  indtwitur  per 
llantrsmy&:  eam  qutr  pcr  iuratam  renundauonem  ,  cx  autortute  cajijV 
us  tfiStam  p*ll*m  ,  Dt  pHk  tii  Nam  &  exhaedationc  nunc  dicc- 
re  nihH  minrt ,  c \m  pettineac  illa ad  caufam  tcftari  ;  Ncc  enim  cithercda- 
tio  afibi  poceft  fiert  ouim  in  teftamento ,  &  quidem  valtdo,  adcoquc  ex  quo 
adlta  fit -tercdius,/./u'N«-  to.D.dt  bontr.pofs.cont.tnhJ.fipMrenni  \t.$.tx tefi* 
mt*t*.D.dti»n  tiiert.Cxtct  r  autcmcxclunoncsqujc vcl  per  ftauitum.vcl  pcr  ' 
pachim  inducWur,ad  caufam  i  ntcftati  ahti  im  petundnt,  nc  aHoqui  libctam  1 
tefunJi  facitltacenvqiiam  j-otiits  amplia*debeieiit.contn;ingcrc,!inon  pciit 
rws  auferre  viderentur,  Ecm  hoc  faitcfonueniuiit.quod  pcrionamextlufam 
fubmouenc  a  fiKxxffiortt  intcftatr(qdod  vnum  interpreres  intuentur)ied  umii 
ica  iftnultum  ii.ccriir  a»  perft atutum.an  pcr  pacutm  quis  exduaatur.  Exclu- 
iioncm  enim  qtiac  per  pactum  inducitufyecrtum  cff.nec  iinerpreces  difntej'tur, 
habere  udcam  condutoTieni ,  (ihcred^asabintcftarodcrcreroi.vt  Bdrc3.  Ca- 
itTenhcVca:teTitractantad/.f«»y«^'/i'W94.Z>.if  KCyntrJmtA.  tc  «osinPri-  ' 
maChilfaidtsnoftT*  parteplunxsincnJcauimtis,quia  ficri  110  potcft  vt  quis  cx- 
cludatur  ab  hercdtcatc  pritis  quaro  vlla  fit  hcredius ,  qux  porro  vrucnti  srnilla  . 
etTc  vnquam  poteft  /.l.p.d*  htrtttvtlml.vtniitJ.uDpn  htrtd.ln  fit  vt  per  hu 
luimodi  reiiunciationes  iurat.is  delarjohcrcciitatis  i!onimpediatur,  Ardtan. 
tum  acquiiitio.  Deladoenimpendcca  voluntate  legis,/. /rf*  ihtti.iit.  ijo.  dir 
vttt.fipnfit.  acqiuiitio  autem  extia  cattfain  neccilariorum  <k  fuorum  hcrcdu 
avoluUtehon;inu,/.<//^/<«  i]\.tttL*tA fient 4  C.dertpstd '.x-tl *bjlin.btrtdJjitc 
tmm \6.C.ar  mr.de/tb  ./.4.  D.*d  SCT  rtbtU.  Ideoquc  n*  potcft  per  paitfj  ficd, 
cpiitumuis  iuratum  lit.vc  poccftas  legisimpcdiacur  qnominas  lcx  hcreditatt* 
deteratipijetiam  jxrfai.Yquxrenundamt^uia  ienipcrvenimefi  quod  Papv 
nianusdicebatin/.^iiK/r.  D.  dt  fnu  &  //fr/.pf  -uatoram  pactiones  legum  au- 
tontate  n6  ccnferi.Qimque  nihtl  iit  quod  paaa  ttla  inuius  legibas  confirmet 

Exteriurifiurandircligioiiem.cuiusprari.ipiiam  autoricatem cfle  facrofancu' 
mtificwvolaerunt,nepciitriiumiiicurracirr>ii  nonferueturiufttJTiirdCiqnod 
firtuari  poteft  dua  difpeudi  um  faluwarMtrixsappatct  non  poilc  1  ncurri  peni> 
rmm,t^etfiperfona.qixc  renundnuit ^jiatJaujrd^eretri  fibi  ncreditatcm,  qtti- 
dt>qmdeftidefatiopr*ferdmcp«  fitexlcgc  xii.tabul.fitnobisedamiruitis. 
Ncqae  «trij  id  «git  isqui  renunciadonem  extorquet  per  ftipulatioi^emiVt  im- 
pediac  ne  htteditv  tcimnUant»  dcrcraiut,fcd  tantum  nc  acctdnor^vt  aius  ab 
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i  nu-ft.no  lotccciiuru  p .  'fii t  ,non  quafi  moruia  lam  petfor  a  qux  tciiuncuuu,  vt 

maic  int«prrt«uthuiit,(cdpotiU'.  i«re aiiucfccdi,  vt  htquobcscx  aliaqua- 
hbet  caufa  portior>cm  fibt dclatam  quu  agnofccte  vcl  non  vulcvei  no  potcft. 
Intpcdjcurcigo  dumuiat  acqutiiuo  hcrcd.uus  pci  bau-iuiodi  ;cr.u'Kia:ior4 
vucsfuascxercniemeo  pfj>jiiftanu  qoo hcruLus pct  lcgcm  dcktutr  ,vtco- 
dctn  teinpotccc  dcIatioiut,6c  cil1u/io,4^  l.tjuottts  \\.D.dt  kcnm  A:  cxclufio 
qux  tu  pcritaiucumlo,  ge  ptccntiot  dt.  Namcuniitaaiuiu*  t.wu..CJ>cca- 
IJuJquii  quarnfi'  cquiiiitcjciuijcciuslo.i.^  populi  cuiuil.jiuiafunt ,  lu- 
bctitptocuJ  J.iluo  cam  vim  vt  tusctutlc  Rcn-.ar.orum  t  iuia  quatrnuci  ad- 
uctfaiituf,a.  ptoindcvt  iiiipciiantiicqaa  lcijiucdiiudccur.  c.iT 
iic,li.ie alia,hctcJtutcin  deterat  ci  peiforx  quam f:acutum  e 
lututu  hcrctLiaa»  dcfcTfipo(fcco:iltac,vt  cx  alrsquibcfuu  lc 
(uccclIIoi-.es  induccrc  liatucr.tcsvclinc  ,iiuc  iucccflio:°um ordincm arnqu;  s 
popul  R.  itna-ii  lcgibuiconlututuMi  iiiimuuiexuiiuuraomruhcrcdiuuim, 
maximc  veto  L-gtUiuani  (tnt  ex  lc^ibiisjdebquc  pto  lcgiiocoris  arbitnocdili- 
tui&cmctidaripofliiit-  uu  jc  ii  po.  tamus  it  cutumulccilc ,  pcr  qu^d  cjccIu- 
dantur  foetnr  ixlauore  mauulorum,&  qaaTa',ExUubu>.  iuaLulu  >  &  iociiii- 
nis  ,  heredicas  cui  dclc  a:ur  i  Rciporidcbo  dcfcrr.fuh .  nufculis  i  tocnunu 
auccinnuUoiiioij.tanquainqiixex^luU'  lint,nouu  tjni  abac'quiliuoiie,fcd 
cciama  mre  pfodcla°jij'iis.Noncnjmpufsuncgarcqui'iitacutuinhoc  lacere 
&  voljctn  8c  pjcuera  c  jm  iocniiras  cxcluiit.In  coq.  not  jpii  crtauinats  ptag- 
maticotum ctrorcm  fc  .uu  inLrrot  j.Occad.  15.  cum  du:mus cxJulioru itacu- 
tarix  candem  uiefic  ucir, itn  cund  tio:iem  qux  rcnuuuauoiii,  fj  hcrcdnas ab 
in:eftatodcR,reuu.Exiucv'vtui.jncicr.ua.nccab  mterprcubus ,  ucci  nobu 
ance  huncdtcm  obrerua.a.r.afaintui  ahr  quamplurc*,quaiuni  aut  ncelccca, 
autignorau  cibicruauograuiflliius  ctroribus cacifam  ded;t.  Sedan  Tlapri- 
imjm(aubd filia ,  qux  per  lututuin  exclufa  eil a  fuccrflioi-e  uiicitati ,  jxxcft 
iinpunca  pauepTXceiiii.nechabctiusdjcciid1: nullum cuw  rcquclitluahc- 
recncque  ci  dcfcracur  hcrcdtusab  1:  teitaio.ua  pucat  BarcuJ  I.  vlc.f .  ^u-rd» 
tn ptndtntunutn.  c,  ttd  SC.Ter/tl/.vlu  aic,iium  qui  non  potrit  fiicccderc ,  polle 
«it-.parr  pr.rtorin  :fcd  noncxiilnno  fcnccntiam  hancdctciidi  potic.  Litcuun 
fili.i  hxc  fuahcTcs  vtroquc ccmpotc teliomci.ci  &  ir.oiti%vi  Jcici  dcmustn 
Err.;.Dccad.49-lllud  plaii^vcrumci\,hcecabe:uldciii  BarcnL&  cxteroiuin  in 
tcrprctum  cradiuonibus  ahcnum  ,  Non  poile  .mpui  i  a  p.iuc  pixtrriri  itham 
qux non  fic  exdufa  ruli  pcr  renunciauoncm.  lli-c  cnnii  non  ui  t ui  1  fua eft  it- 
p.jtcu-ilamcnu&moriispitrjs.icdcuainlubct  lus fucccdcndi ,  ciiin  eidctc- 
ratut  hcrcdicas  pcr  lcgcm  ac  /111011  rcrunctallvt,.  dcu  \  t  ncc  ur>piVca  tit  condi- 
110 taau icr.uncuuoris .  priuiquam  lit licrcdius ipii  dcl ata^uautf  rcnuncu- 
cto  facuc  vt rus illui  fuuin , qucxi  rcucra  ip(i  con ipcuc ,  vindn  are  pioinhcatun 
cxcmplo  eius,quud  mnutrc  qux  fUiofuo  tucoicm  lucraannuni  non  pct'u,co- 
litcucioinduxic  vtquauiuis  hcrcduas  ctct  1  crtylhai.o  dcfcutur ,  ius  cauicn 
nonbabcat  vnidicandoruin  bonoruin^./.  .*  §  jim*tn.&  }  t .'/.  I).*d  5C.T er~ 
t;,ll  cjiUalicuCl  maccroh  id  quod  nonpctnt  :uturcm,non  co  1n.1g1sdciii.it  elic 
maccr.ncc  ptomdc  poccfl  ca  culpaniauuuupedire  poteitatciv. fcnatufvOA- 
lulciquiaddcfcr^hvicjiuccinuiatijianqiujniiiatri,/.!' *>:/'.■/  7.  D.d* c-ptt.nm- 
~nt.  tuncc  Hliaquxpcr  pacrum  rcnunciauit  cum  luicuiaiido,  Jciinit  ellcD- 
li-t,adc6que  fua  hcrcs^c  jtn  ncque  defuiaccilc  m  potcllate,&:  ptimum  gradum 
ccncrciu  caufafucoedcudi quanuim  ad  tus dcUuouiviji  uuibus cocum  jus  fui 

hcrcdu 
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faendi 4&t&ri&taT,t.pjiti*'f* nttM  \\-D.de (ifi*m.mihtj.[cript»  j.D.vntLhitr'. 
Ctimque  in  fuis  hcreJibus  Uttn  &  »nftans  aelauoiiis  cV  acquutuauY,  qtu  a 
primo  rnll anti  hercdes repef iuntut iplo  ire/i. $. fktfitnt  in ptuji.ut.D  ljt yun 
emijf.cdstfjejfam.iicoqiieeiiztfiviwj  adhuc  t>iirej*ia[itit  u.  Dt/iier.cr p*fi\ 
poteft  auiaiteT  qutdcm  fcd  wt dici,pcr  rc.iuriciauoiicin  nltx*  non  magis  urj 
pcd-ri  acquifrcioncm  qtum  dcutioncm  liercditaus,  ob  idque  liecclJaiiam  etle 
cxhcfedauoncn  adexcludcndamharic  6liatnabhctcd  uu:  pauis»4  t.tnjuu: 
tatuum  abclt  vt polIJt  impunc  prarteriri  quomodo  volu  t  -iijxtprttes ,  aut  vt 
MUipafanda  lltiiicapaci.quoniodo  cani  aquipatatBati.  *A'..-..$.ptu.  d*  tmtr. 
MP.Rcnuiidauoenfin  illa  maiotem  vicn  halSere non  poteit.quaiu  vt  cotat  *%• 
bam  (eabitincrc  rhetu  pcnurij  :  quaiidocnudcin  litct  in  ipitus  Jibationtmljt 
fiicrc  quomiuus  dcfuncto  putrc  dcfcratui iibi  pet  lcgeui^jc  acquuatut  poruo 
heiedi  cana,  -  }u  ini.ehciil  u quoquc ip(ocon|equctctur ii non  i.:.u  itullct  .jdc- 
rumtameu  aibiuium  habct  vcl  unmillcndi  lc,  vcl  iba.iicmii,/-  ntvjjirni  tf. 
v.keredlx  iiko  .c  peruiiutu  u:currat,taccrt  dcbct  quod  uitccft, 
ccidui  qticd  faccic  non  pbtcft,  fcd  vi  ju  cucctu  pt  o  co  iLbcaiiii  ac  fi 
tflillvc  quod  fit  jjct  abfteiilioneunquia  libcroi  fum hcrcdo  ,qu  lc  ab- 
rcucta  hctedcs  linc  iuic  ciuilt ,  hcicdum  canicn  loco  prctoi  uon 
htbnjfimm.(i.a.'dt mtrTri£.*i}$i$)o qucniadinodiim  fuus hctcs uun eo mi- 
n ilt ftaam hcrci eft & ipG» i uic qubd pollit abiUncic.d./. i.$  tjutjunt  m ptteji*- 
tt.  D.jittms  cmif.etutf.iefttumb  nec  oo  id  quod  Ic  lam  atrtiiiueiit^L/.ouw  ^uttfi 
\o.yftittfifitm.p.dt  Jidttt.tiitr.   lu&  £uaquetaiunciau;v,c.imicma)icat 
8u neres-.licrc pet reiiunciauopcm  an  .:.m »us & ai b.uiui»  lc  jnarudceiid^ud 
to  mi«us  umcn  hcres  c ft,net  piou.de  poocft  habcn  pio  inwtua ,  qualcm  iia- 
Dc^i^cam  neccflc  cilcc ,  vc  impur^pari.ciiripollci,quonu<ioliabciuia<;itpto 
mortua  ea  quc,  cxclula  cft  pcrltacuium ,  quia  ttacuiatia  iliaeacluliojioii  liabct 
eandcm  uocam  conditioncm  quain  habctrenuciauo,  ii  itciuL.is  ab  imeMa- 
to  dcfcretur,  cum  pocellatc  llaiuu  unquaniipccialiom,6i  couicquentci  po- 
tttaotis  lcgjs  non  tantum  acquiliuo,  ied  cuain  dctatiohercdiiaus  unpcdiatur, 
qiu:  non  poceft  6ctin  Ci \cx  lcge.fjc  quo  intcttui  iiecdlanb,  quod  r.cmoobier- 
nat,ii6lia  qiur  sam  pcriututumcaduiacit^ciuinaauent  perpacaimquan- 
ttmilibct  iuratum^JiulLusmctnciitieflcienurci^ationem.  Noi./bnmquod 
quemadmodum  riccnieamagjsn.cafacii  non  pocclt,t^r/'4^^/'  fitt.de  *lntn. 
ru nec fien  qucat  vt  pctfj  aiamcuLla  turLm  iv.ag^lquccxciu  a:ur,  vetftm 
edam  ejuianur.quam  poccftunpLn  coi.didoilla  racjtaquainrcnuiiyauoni 
omnesincilc:  fatcnciu,iiricrc^iicasabijiki:atodcfcr<:tur,  auctotitatekilicet 
ftatutl  ihpolicTiie  ne  vi  quani  dcferri  herediiaapoitiiab  jnccUaio.  Potcric 
quidcrn  dcTctri  ex  ce ilaroc .  uo, fc  j  non  pc rui.ee  adhunc  cafum  renuntiatio,  id  , 
r.'l,  adcfc-ludcrdarn  iiliani  ab  ju  qu.c  pet  tcftanientsm  ci  dclata  voluem  pa- 
fer,quahiu;'s  priui.cat  ad  caium  quoqucteiuu,quaiitutn«dh«c,vifaciote- 
ftameiito  fiLa quse  rer.untiauJC  cxcJudacur  a  pctJuonc  fupplen . ci u  lcgiumx, 
iimodicsprcilinici  iciiuriuauciit.  i  ioc enun etiam hiuius nobis exigunt m- 
tcrptctcscontr.i  quc«di^uuuimutiii  0tiorc  Cbjuadisnoitrx  paitctir^o  pror 
Amunhtcfttenpntiatuju  Eattierfiliaiia,qu5iamexdu/ahiuacu^^  lor- 
qhKmMcKlulHjrieih  fticuutianicllc  temyoialeniduncaJut&  fulpeiiuuatn, 
Wood'euci"'t  iceund.un  interpiccc*  s.dmc»cJud:tui  &ua  quoaduiquc  nioLuu 
lupcrcruiit  Vxcluiioncm  vcii)  o/ia  pei  ifnunciauonctniiidlKaiuiclle  perpc- 
tuatt.^uod'cum  ac  cidi  t^en  mi  ci  auo  iu  s  ca  vis    poteftat  euc  vc  tunc  mcipiat 
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cxciuJctc  6Lamlciiin  exciufioiutuuria  tincni  aacperit.  Sed  tani  dixt in  prar- 
ceijcnubuv.onmagis  pofle  pcrtucucuni  quam  pcrpjchini  irJuti  icinpoca,- 
lcjitti,  fulpciuiuascxcluliimcs.quiii  filuincxuiipjitur  fuipevuo  cxdiea- 
gnicc.  hcTcJitatix.noi  qu.SJ  niajornoi.  lit vn  fiaiuu  quam np;cXi,ciimliatKuiB 
Icgu  viin  habcac  quanipactum  noii  habct.  Scdquupcr  hu:ufiiii-Ji  :cn.t'.v.a- 
les&fu/penliuascxciuliuncsric  aacpUs.quou-.ijJo  ab  inteipieubus  Acopiu- 
Cui ,  abiurdum  ill.id  mducnur  vc  nur.c  heics  lit  ad  tcmput,  alius  seTucx  uii:- 
potcqtHv:  rosptubauiniu»  liciinulli.nio.;opolIc,i.ciiuiJciv  Icgcthxum- 
qu?  vcntm  ikquvdiioscujmprots  auunus,  1:011  jvllc  .  i;  j  li.Uuticuiab  ij:cc- 
lt  to  hcied  lutcm  quxiam  feu  cltucriti.oi.n  uJ,'>  JcLira.ftJ  ctiani  acquiiiu, 
ormunocoi:ictjue: .sclt.vccoquoquciifuquuftatutuiu  pcrtctba  (uljvi  ;uu 
conccpuimlic,pctiiidc  vcciimlHiuirqtuiv  p .i!t  tjutm.tllai,  rcnunuai  i  > 
conxbaoncm  cxtltcte li hetcdiusabu.tkUatodcfeicciu.  PJai.c  i.n  aftijlj.ijiiu- 
rumfolofauorcexclufacllet  pet f.atutunililu  ,N  tuiiiilla  j.iictlioncyiwui- 
dtu  /$ifrirtufct$/ifuptrtJft>it.oititics  Jcce^cier.t  viuo  co ,  Je .  n  u-.  lictcdiux  v 
getetur.porret  crnreVum  habctcrei  iriciaiioqu.rtauh  cfTei,.i  hcii  p.flimfolct 
rauore hcrcduni fitcccfli.ium  quutuiiKUi  queA  aduci  ci  t  quotiuqucca.- 
fli.acin  nmnemenciuuii:.  Tui.cc:  i  di t.t  icr.u- jn.feiiatc i  ju luiio:  isiTatui* 
tix^noitdiuntjueMlitai-crqucivcjuan-  hcrcJiutv,!  ili  l  .cuu.  c'cn.  abtntcr 
ftawhj.teduatcri:  ril  urcj  K  tci:u'.tiallct,atLiuc  itatci  ui'CJatiu'  t  niuuior.tm 
implerj.codemqucMiUtanwrcsfia-.  cxeicrc  rc:  m  cac  or.cm irc  uscon.uo- 
dum.qiii rcmouhluproxtniior ertad  uiVieJerduiii  Ji.ct  nui-  ux!  bcris^aut 
emiiallidisdeluncii.i7!:  pcfi-atTcmttTciuthliai-.iour'  u-  ^iwiii  ictiui:cuu» 
nt ,  mhil vttquc prohibcbtt adnutu hanc^at .llu:.'iU  cliuott  uitu.u-.ujja 
taincn  adimtti  nonpoflirnt  bcrcriuo llatuci  ,  fi  rciuir.ciaiio  .  uli..  u  cciuc- 
nHBrr 
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Dtfl*t*to  txchtdcnttfa1mr<.ujtKt*r.tibtti  vt} 
fncctdtntibut  m»fct$/it'. 


L  i  a  muct  hxc  duo  pcncra  cxcIuiioiTu.itatutaiia:  ftilicct &' 9E 
,  ucnUoi:aii5ldirfcte.i-.tia illa  eft.qu'  J  Rlia  qux  rci  ui  Ciauit , uon 
.  ideoprohihetut fucccdeteac  leimn  ifcc:c ,  li  corifeiiriaiii,  « 
|  luriliuraijdi  crarii Vaciantij qwr us alioqi iu rcvui  ti.itiot r< . icf 
i  ic  poUctA'  debetec.Qtr. dn i  cttiqrJ ax  ji' ti  1:  j-,qu  v  ' -n»  ipio  i  ure. 
at(e<SqueinuicahcrcsiiL,tanquain  fuahcrcs.iJc  i  tt.t-llluia.hcie- 
dKatiscoinmodumqitod  pcTprartacurantierunt;aro:'cn;  j  lc  abJ.cji niL 
retinere citia  metnm  penurrj.cutn  ij  confenti.irt  qucrum  potctt  ii  tcrclfefHa-. 
bet  enim omne  luliur andum cacicain  cdnditior.cm , ii  incodcti ittitU  tcs n.a- 
nebunc,  l.vlt.  D.tpnf*n(d.cvgfnt.  Ec  querradmodiim  inon  ni  iuteiuiari- 
do  luteuigicur  excepta  voitincas  8c  auioiicas  fupetioris  /.  t/t.  w  /r/nWp^ 
D.Md  mNJ7>np.Ic4&  multi-  niagitmteibgi  dtbet  extepta'  vcfuntasciu-.  qttl  ca\ 
pcnuiio  1  edcrccur^iim  liccat  cuihbet  fuo  i  u  ri  rei-nt*t  lair,  i.ptnutt.  C  dc £d§& 
fnHnm  46. i^ettLM  Hmifut  pet  iVatutum  exclufa  ciV.quhn  u-  s  '  on  r ir!  1  .in'<5rV 
matcujoriuu luccndctc  nutKjmm  poteiV ,  It  n-.^cibu.viculu  >  vctvnui  fupcr/it. 
taifiU  111  ■    H-lj^  A »  v  r  >  •    .  .  1      ■•■  •  'v t6i*'\jf  "30 
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cotcmporcqiioinicftaofuccc<riodcknur^d  cu%quov«tuin  eft  mripit 
irem familus  mcclUtum fcccfffetttC  ii mafculus  illc  ,oi  t  KtCMdor,  con 
ic.,uatquc  vchUiaipIafuc..c.  at.Eu.n<>n.t;i:or.,iUitoli  k.  tcm  an.  vul^  .  ic 
ccpum  elle,  alitct exilUiunus  J d  d./  !-J WmkJ.^mmrfMfMlttf» 

uh.txu  s.fidnfMfH>..n.*d$.c.T*Ttyii^"  *  rtollat  11 ." *tt  f ;  m; " 

mumv,tu,m.num.u.Cdcl.ttn,prtttr.  Cum  cnmi MM poflu culiuli  hl  a  1 
fuc.clfionc  pattis  inielUu,iiuc  Uuurc  mafculotum,liue,qiiod  cflct  ,n.qu:us..>- 
diofcxus.qum  abrocetui  hoc  ipli» totum  ius  c.uilc ,  quod  tcgcs  Miodcc.in  t.v 
bularumAiuftimaniconftitutioix*  twkwnmt  ckc*  pawmim  iic.cdua-c» 
mterhberosvu.ufque  icxuscx  arqu.s  ^rimi.ibus  diu:dcndos,<«./.^x.^« 
llfMMTI  I  o.dt  t,kcr.prtttr.& NmtB.ui Jt htred.tb me.ft.v (WM c*pi.  U 
fcqucm  tic.vc  mqtubus  ioos  ciufmod.ftatutav.^nt.iie.cirir.o  Utc.  dum  l.c. 
mbJl ampl.us  tracU,  dum  cile  dc  hcrcd.ut.s dcfat.ouc.qux  ali^uin  hercU. 
ucexlcecduodiXi.mahuUrum.liucex  conftiiuuoiubus  luiUniam ,  icdlolius 
(UoiuauihonusCs:  potcllasfl>ctA»dafit,vtquxcxft  uutono..  poccltdetei- 
ri  liereditas m  .Ilis calibm.de  qutbm  ftatutum  loquitut.ca  nullo.nouoA'  cx  a- 
1  a  uuUalccc dcfctatui .Ncc  cn.m  rici i potcft.vc  eadc.i. hctedius  nodfffl  tcnv 
noreexdiueilis  pUucquc  pugnaiuibuslcgibusdclata  d.c.  queat  ,  lcd  quoccs 
noua  Jexcum  vetcre  pugnat.necdle cft  dclauonc  fien cx  lola  poftcriocc ,  nul- 
lamqtK pcnitus habcti  pnor.s&  vctctis  tat.oncm.Qua  dc  rcbabcn.us  cxcn.  - 
plum  illuiiic m  Scnatullov.fultoTcrt)lliano,  cmus  kcc non  c«  mcns  lucnc. 
vt  ac.vacos qui  cx  lcgc d uodccun  ubularnm  dchc.c.u.bus  fun voca.untur, cx- 
c  luJcret.fcd  tanc.im n  t  tnattCiVi  >.s  pi  ctci vxJUif  nuter  hrrtdttMcm D.*d 
5C.r*r/,Ahoc.pfoumcnquoda};naus..uttcmVrxtul.t,cui  cx  duodccim 
ubulanimnullum  nndabaca^uios qwxiuc  m  ocipeiuuni ttdUst.»  legcm 
dvtodccin.cabiuarumabr.^au.t.icavc  nullocafu  admitu  po(lcntaS.uu,id 
cit,ncc  li  matet  Icgiumam  ril.i  hercd.tatcm  om.ttcrcc.n  non  ob  lunc  ..aulam 
ruitfet  vfus  Scr.actis  vcrb.scxccniiuis,hoc  cuam  addito,  vt  m  cum  calum ,  quo 
inatcrnollecfucccderc.usanciquum  fcruandumclfcc,*  S  ftmtter,  UCttt* 
fciiatufconfultumOn>hitunum,socar.doriliosad  lucccffioiicm  matr.s  ii-tc 
lUtr,qu.hus antea ex Icge duodcc.m  tabularum  agr  at. matiis pr.vteiel  ajuur, 
neccnin  nlius  matr.  ag.  acusprox.mm  ctt.vtcft  patri,  l.fthm  U.D  mfitt  er 
frfir.alioqui  nullo  opus  fuilfct  fcnatufconfulto ,  cuni  potuillct  illc  lucccuere, 
quomodc !& al.us  qu.hbct  agnauis, adoquc  ai .tc omncs, tanqtiamprox^us 
Z~JiLd.vUltiU.hoc  .pfo cxclulic  maci ,s agnatos.nc poftra  *  llo  ca(u  luccc- 
do«^ieofoloquc.iu.on.:nJt.n,Scr..uu^cxlcp.tiuvcilM,quA-UFuiW^^ 
fcrt  m.S.ft*tm..tcdft«tm*plw*m  torl,  cjutbns  fmut  Iw.mtUtftdtt*, dt- 
feremt,x,Utttdfc  tum  htrtdutttm ptrtwtrtjus  *n^uum       tm.tl.  !.],!>)  t< 
I^jott.Squod  fccit.faccrequcpmuil  fciuii,f...nfuhum>racict  «  am  .po- 
tentque  faccrc  ftatutum^tnn  non  modo  habcat  v.m  lct;-v, luquc  lcg, IuiuIk 
Conftituuo,vidc  fcitatufcoi  fulto  fcripcum  cft  m  S  fcr>atufe*r,ftlttum.  Injht  dt 
£Zm4,*S4ft  «*,!.<?  *.<,»"*»>"»■  lnflu.dtUor.p4.  fcdc.um  -t  Uxi- 
pfa A  lusfquo  t  nos  prouiu}  non  folu.n  municjpale ,  fcd ct.am  c.u.Ie  appclla- 
„,us(propr.um  lul.ccccuiufqu,  ciuitatis.Atqu.  .n  tUtutOjquod  nos  pon.mus 
lta  conccptum  fuilfc  ,n<xLt,l,ujm<f<*h,  f fucctdtt  nuUa  lu.u 
vetbae»te..liua,fci  funtomn.aptxor» ,  &  rclata  p.xc.sc  ad  illud  ;pium  m- 
ftans,quofucced. potcll ab i.ucltato,id ell .quo.e.tti cllc  mc.p.cpattctatn^ 
lus  dcccOkfi:  mtelUtum.lgitut  li co ccmp.rc al.quis fupctiit  mai.ulus , ctiik 
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nolit  fucccdcrc.hlia  tamci:  omwmoiJo  crit  c*cln(a.Quomudoenim  poflct  fo- 
Jiis  mjJculm  fucccdeTc  crjartili  vellet.li  nouei  delenc-.urtota  fncccilio , par- 
um  ex  jwnprt.i  petlon.vp.imm  ialtcm  mte  »do'c!cendi:Quornodo  atitcm  pof- 
fccci  tota dclcrrgi  hli.i no-iclTctin  tocum ?xciufa  :•  C:im  igicur  exclulio  hlix 
indiicatuceo  iiilt.«Mii.q  lobiduciturdci.itin.qui-fit  malcuio:dcUt»o  autcm 
pr  rccdacacquiiitioucmoicqiic  abca  pcndcar  Jcdecontratio  acqutltcio  S  tJe- 
l.Kto  ic,l"i.u-.n  ordmci  tcticchi/omm.i  enmi  iftapcr  lccem  fiut*  eoJem  in- 
cuendurancccilaribrii.excluliorem  quf ijiie tilio:  eilc  aiitetiorcniac- 
i|  t:.iaotic,<]ae  jmiIIc.i  iivjnauir  in  per'ona  malculi :  &:  idco  liuc  lnalcultis  fiic 
dcdercj>oltcavclitjt  .cnolit,  m.incrc  lcmper  cxclufamhliam  qux  lam  ar.te 
declaratatu  inafcuhvJunuicinexclufaruit-Quarc  d  tcm  tionj-Kttinctrjund 
nolcri obiiciuiu.pollcquctvJibec  rcmmtiarc  ftatuto  <\'  taryri  ptofc  Jtirrociu- 
cto.Non  cmm  fufficiircnurttiarillacuco^niiretiant  in$  ttiiiqtninireiltttiattir, 
i]uo»l  jtcrftaiuc-jmfticutaliro^actiin.  Huc  vctua  priu.ui  Ituiirnu  voiuntate 
jicndcrc  non  jiotcil  al.otjiii  dcbucrac ttanjtuin  ttaconcipi  .fttcctdtntinu  Mttf- 
o»////*»wrnj»>rii»j/5ic«i/j^,'-on,q:iomodt>c(mccpti]in  cllc  pi'fu.mus,  txttmtt- 
bus  «i.f/faVf.A^iidciiitiielt.extarentafctjlo,,  tiiu.l  vcrb  l  :icccJctA  Ei  ctim 
ahlatuu  illi  abloluu  rcfoUianrur  in  coi  d*:>o:xm,  qund  iv.  H.trtolus  fatetur  ad 
tU.x.S.vlt.tdT trtiU.tx t.  *  tefhtere  :t_,n.dt  eendit.c demsnjl.  aprnt<  •  mhil  rc 
lcrrc  an  ftatunun  lta  coitccptuin  fiuextjnnhns  mjfni/n,  ati  vcro/f m.ifhthtx- 
r««i»»rr.PiomJecxt  renufailos  furnc;t,vt  c6diti->  cxiJiifionis  tiauitana*  «i- 
llacquaporrbfcmcl  cxiftccecxclufio  h.-iU-titrproptiraV.iwiW  tt.  vfttipMur. 
irtpign.bttbeitntJii  coi'fcq'jcnrcrproprci.il.i^>.  pcrpctit.1 ,  ac  li  abfr<ltiLC TcripCfl 
c{\c\  JtrmtHAncnfHtcedAr.rprA  ii  lacV.im  clIcc,nciuoduhitliet,  qinn omm ca- 
fu,&inoninctcmpiisfa:mi[iicxch:fa.cllcnla  fiiLcellioneilitcttati.  Idctrqnc 
cllet  (tacuto  tta  co:Kc^lo,nufcklit/iiecedenti&i4  tfcrmtr.t •ttn  futctdjt,  ll  rncido 
poncrciniaftulcsi'oiiuntuincxtire,lrvlctijfcincl  fticcclTiilc,  camctfi  forti 
pnUea  omictcrcntfucccllio  :cm  beneficto  abflcnlH>nisexcJic>operj-<ccuo,aut 
etiam  in  inccgrun:  ic(ticuc:'n;iis:c]ucnjain  vcrbum  illnJ  fucctdentibus  non  elr 
c<tcn'iuu:n,vt  polTIsadiiirttcrcporiiircntiam  &  mticationcm  volumatii,non 
magisquim  vcrbum  r-vrin^M/.Qiiare  ncc  c(l  qu  'dquiuhcat  ftatutuciim  cJe 
lucceder.cibus  malculis  locucum  hi»t,dc  iis  fcnlillcqui  cftccht  iplo  fuccede- 
rci:c,&  fuccclTioncinperpcmNrcuijeiit.qtialincc  (ucccfltlic  vnqul  videatur, 
cjui  uoilca  Jucceffioiic  j  lc  ai'dicauic,vc folcmus diccrc , Nert  vidtu  verfrnm, 
tjitodnon  dnrMt  verfkm,! jiprt p4tre  10  i.verfum.D.dei'i  rem  verf.  Nam  Cnttrm 
eli  apud  iiitcrprcics^tatuta  r.oitr.tli  ftritVain  rntcrjTctationeni  rcx  ipcrc ,  tk  inc 
ir.era propiictate  vwboruur.negari  auccm  nor  potcft  Itcrcdcm  vet  c  ac  pr  pric 
cllc-  illuin  q  ii  femel  fuicmianuis  poftca  feablhnuerir,  d.  %.ftd etflfuus.  t.nectf- 
ftrus  <7.  D.de  dtjtnr.hrrtd.Hon  fccus  acli  poft  aputam  hcfeditact  line  hetede 
dccclTillct.Non  potcft  igitur  fupcruemeiu abftdlio mafi uh, qtn  iam  lurceffit, 
facerc  vcadmitucurfamina.quamftatutfi  incum  cafum  qtio  mafculiiucce- 
dctcnt.cxi. lu (it.Qtiid  ergoJi ttatutum  conceptum  cllct  per  vcrba  extenfiua e- 
xemploSeranifcoJifiilti  Tertvl.cV  Orphiciaiii  m  h:mc  nioiiuir.fi  fmts  nuftuhi- 
ntm futctffitntrn  adft ptrttnere  ve!ee,fttminA  txelsteUtuT.eiXc  l  l"u>2  hic  c  aJuj  du 
bicabilior,<ju  a  vcrbu  ti«iV/,cilm  fic  <xtenliuum,h  ud  dubtea  Im.tttt  pccnitf- 
uam,<»J./.^V;.$.i.\viuti'.auecll,huucnon  vellc.licdt  aliquajido  volucrit  d./.i.f. 
f  tjHtsttdtlit.e}J.'y%..\  tamcn  adhucdiccrcm,etiam  abftjucntibuj  mafculisom- 
nibtis,qui  fctucl fucccfliiVcut,exclufarn  pcrjKtuo  mancrc  fiham.qitc,  ii$  luccc- 

dcnjkiu 
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DECAD.  XXVII.  F.  R  ROR   IX.  9, 
Jciicibus/euiclexiluAruilIct.RjCiocli.iiiicmiini  luci  vtui  i  cvicr.      iv.-  j 
iarrficiintquc  vtvoIu/iutcnjmuuieiiwUuItsluca:,  iinioi'i  rutu.a:  t  tv 
qLiaiibctabacaula  rrftiiuciouisauxilium  itsfuthageuir,  non  p>  llui  tuurcla- 
ccrc  vtfilu  cxcluiaadtniuatuiA^iioc'  initutcadiiuttcrctui  latt  lort£  exui 
bisftatuu.-Atvcrbapoiiiiiimiic  cilc  ctMu.cpiavthliaincxcliid.r-i-i.-.ic di&ut  • 
lic,jfa«i^*Arf/i</t/i^^iiica^ciuiv.ii;^*«/<<trf^/.  QtKwnoda  ic,<r.u  j  ' 
co>;.tMrinmcticv.lumo|>ciai;,vt  trsminaadrtutiaciit.-  an  potnis  e>.  trtntc  Ii4 
tuti,qi>»ii  a  coiicrarto  icnlu  ll  itucntium  ca  nicnv  tucut ,  vi  li  ncnio  nuiculo 
rum  lucccdcrc  vcllet,filia-  aJnuucienuu.Aipi.vict  idquod  noiipallm  iv.  n 
dtiuu&e ..diiiit-utttiwlti i  vaU tc  miiatucts  aipimtntiim  a  oontrano  tcnhi, 
ncquidem  aJ llaturi  tncnteiii  Jij.vioiccndani.  lilud  Ctiani  colt.u  MO  «Itltlrf 
do  lurclcgitunoiiimlicteditatuiii  lol.un  legiilatons  nicinciii  non  furrnuc. 
fcdopusciic  vcrbnA  qtiidvui  .irlinruttu:s,non  negatiuis.cxqurbu-.  Jictcdiuv 
<krcmrwflit.Siqtitdcin  lcxiju-clibetitcpatiticco-iccpta.nrliilviicjiiait'  ivui  o. 
atrirmauuipotcltcotiltiiuctc.F.tquantuniuis  exvecbistiCjUtiuH  duiav  argll- 
incutumacoiuratKirciiru.nihiluir.ciiailcqueiii  iuii  vtmcafutnnuanolt  i 
tutunt non<lci>cat  Kolxic  locum.qnodipfum  utr.cn  nnnlurKc  t  ad  tcuiujn 
alrtxmatuium  inducciidum.L\ciiiph couMjic  comeptoil acttto  .juccedcntibu} 
nufaUuformu:*  t.\c!ud*tur,»\i\.  ctiani  li  volafuccedere  toletttbu:  m.-jiuht,  it 
axgumencabcm  a  cotiuorio  icnlu  hoc  vnum  inrcrec  potcns:  Ergo  nsnfutttit  ■ 
:wm  mdfatJu,iMfucctdtrt non  voltntibui,famn:.\  nen extiudMur.^d  r,\  cx  co 
inforcf,£>^oad4niitciiii:NIiinii:c:ciuoiiiaiti  aliud  clt,m>n  ex«,  kldi:  JiuJ  vcto, 
odinitxi-aV  intcrduo ifta  mcdmin  illud  cdvrrci txcludt,  necddmuti ,  ojuod  ii,  e • 
ttam  conucrut,de quibus  lcatutum  ncc  ioqui.r.cc  mtelltg:  pt  utit.  Nam  ii  vcl 
Jes  licanzumcntaii.lluuitum  ita  loquiUir,;1/rf/rn/i//««<'ir»v  i  tlenntui  fttmi- 
*AtxtituLuKr.tt$t>  mafcults  fucccderc  volentibus  fcnnina  admittctur>apcrtc 
cilet  vitiofa  argumentauounquiexcedens  111  Icn/ii  contr.uio  tcrruiuoi  pro- 
potitioius  dircciaT,viiiortriU>quiri>lci:t.Dt>bcntcniiti  til  ui.iqucpiopciit:or.c 
•Sc  directa&r  contrana  rctiucri  iidcm  tcrmmi  m  utato  duntaxat  fenfu  a  f ri  r  n  u 
tjuoin  negatiuuni»&.'coi:ua,\-tdia  polfitc»;  dcbc.u  argutiicntumacontradi- 
ctono  venusquain  acontraiiolcimi.  Acquifnntillatontraiia  non  cortradi 
Jictoru  excludt  6i  d<fW/i.Coiltl'adlc>ori.i % ciii  ron  cor.t rai la,  extludi  C~  non 
CM<W».N«caliudctit,ctianilipona,llatiitt  vcrba  hat  fiii|lc/«r«<tV«/<W,aut 
fucccArrt  veltntibmimnfculit  'ytmuu  nofuccctUt.  Natu  li  a  conttarioituliivc 
lis  inferre,£Vjf« futcedett inlentibmt  mtfculu fetmna  fucctdtt,y\uyw<:..  quu  t 
fttmiat  5f  tton  fncccdere  non  untttu.  conuana  lillt,  lcd  coam  c<  >nuad:Ctoi  1.1, 
dicaminboc  artjumcntotorciallaciacv  xqti:uo.  i> ,  qu  t  •-•«»  fmcedoe  It.nit 
rurdupliciter,aut  ticjratitie.aiit  puuatiuc.  Nctjatiuc.pto  co  qiuxleft,  ron.i.t 
inituadfucccilioiiciirpiiiiatiiic  aurcm  proeoquodclt  extlti>h  j  lucccuTorc. 
Tam cnim  ivon  fucccdit  ijui  non  admitutur.quam  qui  excIuJitui :  m  it.nuto 


jquia  i 

abinleftatocx  iurc  t.r«nuni,non  crat  uatbndu  de  us  non  aduunc.lis  quc  iam 
crant  adnulte/ed  dc  lijcxcludedu.At  m  illatione  qux  fii  fisuEi  Cfi  i  ^  utrai  10 
fcnfup«inJccitacnftiUult>cautucllct>rr<<i/rr«o//'w»<j  tnufe.f(tm.njfucct- 
etMtntKtbu  futctSd»  oppon  1 1 ur  vt-i  bo  n*n  juettdtndi  I  utr  pto  rcgat  uc,  r  on  pn- 
iutinc.Na  cum  oponcat  na  fumi  v t  ftt  conuadicioi iu,ccm'i  ctt  vetba  liia/nr- 
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cedtrt  &  nafuccedcrt  ua  dfc  cforaaittoria,  li  mn  fuccedtrt  fumatnr  negathi?, 
1101  priuaiiucVnundnqiiiJehntrt/iWwi^ecV.'  n$n  fuceedmt  priuatiue  lumpta 
aliqti  'd  mediu  cu,fcilicct  «Mii/Sir«^frf  .fumptu  r.cp.uiue. C6wadittoria  vctt» 
illa  dcmti  funt  qux  inediu  nullu  habcnt.  Itaq;  cx  illo  antecedeiui,  Stuiumm 
vult  vt fueeedtnlibut,un  fuccedcre  vtltnltbui  muftulu faminu  ni  fuceedot  ,ni- 
hil  almd  interre poflis  a  c&trario fcnfu,q  quo  1  facile  admicta,  Ergo fueeedert 
m/ewdiu  mjfcutti,vetuiucl\jl*tMt»  nm  ttmmvt  fctmtn*  mnfuettfUt.  St.4 
cjiiidpoltca  Etgofbcminaeocafuadtnittetur.  Egoveri»  ncgabo  confevutio- 
nciii.NanietliinajdnwvcrunielUbtuuimhoc  cafu  cclftre  quantum  ad  id, 
iKpo(fiifiliaverbUfUtuudidexclufa:r)on  tamemd  l  tJheit  vt  pollit  admitu, 
(i  non  hoc amplnis  quoquc  faaant  verba  ftatuu,vt  filia  admittatur.  Diccs,  l- 
1116  non  elYe  hoc  necclic,quia  cdm  filia  cx  lurc  commum  a  .imittator ,  iumcic 
vjuVl  pcr Uauitum cxclufa iion  lit.  Hoc  v«6 eft,in quo noftti omnes decipiu- 
turxxiitimantcs  poft  abrogatum  ex  huiufirod»  ftatutoius  commune  adnuc 
polle  flli.nn  fuccednc  ex  mrc  communi  cxtra  cafum  ftatun.Quod  plane  ridi- 
culum  dt.Nam  quemadmoJumantclcgcs  vllas  conditas  nonpotnat  filia.vt 
nec  alia  pcrfona  iucccderc,non  tanquam  prohibita Jjd  tanquam  non  permif- 
fa.ciim  iuraomruafucccflionumfuitexlcgibus,  ita  poltabrogatumius  com- 
immc.n  quoadmittcbiruur  fberamx  cummafculisad  parenuim  inuftaco- 
rum  iuccetfionem  propt«audiontatem,maiorcmquc  vim  ftatut»  focminas 
cxcludeus,noualegcopuseft,  vt  in  poftcrum  admitti poffit  tihaeriamextra 
cjfum  ftatud.Nec  eiiiinpotuitiuscominune  abiogari  proparte  pcr  ftatutu, 
quin  abtogareuit  m  totumji  non  exprcfse  111  reliquis  calibus  rctincretur :  vt 
(itptadifhs  (enatulcotuultotum  Tcrtylliani  o£  Orphiciani  exemplis  videie 
•ft,Nonenim  fuit  conteiunsSetunisitadic«e,F</)i,/Jw/f/rf,»i»*rr»jin/^4M 
beredejfumtSediAieat^finemietrumvtltt  tum  bmdtttutmudfe 
mt  4mi?**m  efla  .d.l.\.S.[inem».tUfUij  6- fi.Neinpc  quia  li  hxc  aiie&io  prx- 
tcrmillafuilIet,poiuJlleiitquidcm  libcri  nihilonunus  abftincre  pcr  reliitu- 
tinnctn  in  intcgrum,non  cx  vi  verbonim  extcnliuonim,  at  ex  rauone  xquita- 
ti  s,vt  imprudentia-  corum  qui  inconfuli5adiiilent,ob  imbccilbtatcm  xtaos 
fubuenirctur  Jcd  non  prodcllet  ea  resagnatis  matris ,  quominus  femcl  per  li- 
bcros  cxcluli  man«cnt  111  pcrpetuum  cxcluli:  quia  quod  rac«e  non  potcft  let 
duodeam  tabularum.autalialexquxlibcteouiftanti.qiioprimum  fuccedio 
intduu  locum  habcre  poilit.nunquam id  poftca  facit,nec facwe  poteft,  Fuit 
itaqueneceira'i6iusautiquumreflitucndum  agnatis  ex  ipfo  feiutufconful- 
to,perquod  fucratiisaJe-npium.Fucr.it  autem  adcmptum,  non  qu6d  verbis 
vllu (ciutufconfulci  piohibiti  eilent  fiiccedcrc ,  ctiamli  tilij  adclfent ,  icd  ob 
hociD(umquodSeiutusiisuberosprxralcrat,quaniiis  non  tam  odioagna- 
toruut,quam  folo  hbcrorutn  fauoie  id  factum  cltct.  Eo  igitur  exemplo  dicam 
iiuuli  ter  in  ptooolitoji  ca  mcns  ftatuentium  fuit ,  vt  mafcuhs  quidem  fiicce- 
deruibus,auc  fuecedrc volcnubus,roemiiutcxcludantiirjifdem  ver6 fuccede- 
re  vel  non  volentibus,vel  nonvalentibus  focminx  adinittantisr,  non  fufficcre 
qu6d  iu  fint  conccpta  verba  lla  t  u  c :  fu ■:  n  d:nt Ant  Mmfnecedere  wltmHnt  ms- 
[tmUtfeemtnn  nefueetdit«Sed  adiici  prxtnca  <lcbu:llc,»w.'fj/i*«/  veri  nufeulu 

^1^11^*1  untifunmdr  ctmmune  c/fo.  Tunc  cium  polfct  fuccedcre  filia  no- 
bus  rnaicuusfucccdcrcadque  ex  iure  communi  Sc  antiquo ,  fed  non  tam 
esipfuis  iuris  comtnunis  &  antiqui  auchontate,  quam  rx  poteftate  fkmti, 
quod  voluiflet  iui  anuquutn  boc  caXu  vel  reftituetc,  vcl  rctutere.Et 


DECAD.  XXVII.  ERROR  Jt  rtw 
ceturium  fu.trefct.ptum  Impeutons  Ai  tot  ir.i  in  fpcce  §.  xti.d.  I.  i.  I).  *d 
S.CTcriyU  h.xdt,adfac'er<um,vt|0«i»  atuiu  nn-ot.  iv ,  q,  a  i  nqiiam 
heresruent  co  tai«i,quoix  coi  ftiuiucnejH  i.:b.ia  i _t  MB  li  w  '  reJMicob 
non  pcatmv.hlioirif  i-t-cti  iu:m«  n  ,j'<  ilc  u,;»  .w  f  o  «dcu  i-  |  i*letli  fi£ 
co.t.riietfiScratufcorliuU^cla  ttH«M :quii»icN|MifI'in  ni. ....  iic  t  lauotc 
aty  atorum.rcn  pe«ju,.i  iefa««ailW  incin  «Juru.,awa!i»>  c,i  <•  r<  Hcnt 
Iibcti  mattvvc  hercdnaum.qi  a  «:e  acenettH  fni  &  ptttir«e»KO«ct  ««;  i«  •>- 
inimilluincafiiraquo  »  -aier  bfeeril  teCCcdcH  qu:c.cm  vtlkt,  (i<i  t«M»nc 
i>ol1cr,cor.ftKuiioruvJinJiorn.it<  p«iluherertir  qiamoni  miskKi  1 1  i.:cft,vt 
ahrcgato  iute comn  ur.i  pu  Uatuur  um  i.i.c  \  .ia  iitn  .  «<  wii  nm« WS  iciiilm- 
uoticaiit  r.-lr.ritioi  c  ,,  ctmituuir  nlr.qoa-  GlCCCdcfM  il  VS,M  f  ctt.icrcv,  - 
lenubus  malculiscxLlul'afuerji,vtU;ccc«ia:cxiurccoit uiu. linoWCCtbttSltiC 
ccJercmaJailis? 


EKKOR  X. 
DtmterprtMiiontjhrmt  per  m*d  mAfcuti  pomnlttrit  eond,ticne,& 
tjttAitum  imerfit  *n  pcfti fixt in tottdttior.t  jdj.rmAti**, 
aji  negAttnA,  C7  <*»  AdmittAntut fcemtnt  m.t/inht 
tiott  txtantthu ,<•"  m.t/tulr  non 
ftuccdetitiiwi: 

c  i  <>  vukarcilliK.  r.cttrorum  brocarJiciun,Suiuuin  cal.bus 
non  cxptcflis  iiitcipret-t.«.«ci«  iec_.cic  l\.  rt  loquau« .  tcga- 
lariaiurcconitnu«i.!'c<i<i'CoitioI'UrH:rc,«iuai)iuii>  aii  c.i  tn 
qmbujnonpoicftvidcii  ilctogattmi  iuillc  iiut  <«  mn.um  pet 
lutuiunv.laitcmin  totum.  lmjuo  ccncte  dclci  do  npuprittc 
numcraii  Itauuum,  quodcxcludu  fumiius  j  hJLLtflviic  in- 
tcftau tauorc mefailoruin.ket adictttun  la  fiectdtNiwiu, aut  f.,tc:dctt-.iU - 
tmu  mtfoilU, quia  pcthuiufm«*i.itaii.t..n.,i,u.ipctuc.i ,ttttt«*fflniU! in 
miin*dcintcliatorumparc»tumhCrcditat.hiv,i(.i«?ct..ttKuiiv  abto$ittf,l, 
non  ipiius liatut.  vcrhis  al.qoac*  partc rct.nc.uut,  aut  i ell  tuatur.  Ucoque 
dttJunrittoqrod  aad,t  Banolus d d  ,.  vtt.  I. ».  *d S  C  .7  trtjlt.  c  «*d.U.y 
tenult  D.detomr*Hb.fo»°r.}»ff.y<x  talutul.vcLa.r.v/^.*  „t  cjucttdc.ti- 

^umjimlu.fmtiwimfi*^  "  L?r 

tionccxLluuonu  focmmarutn ,  itd  cuam i«  d.ij»ol«ioiie, id  eft,  vjdcn  adfoc- 
ceftonemvtxatct.Acpon  ,a;.o.!c,ll..,qu,t«  Tu  .•dlv.t.qu.xlabla.uuat.lolt.- 
t1proLtnabco,qt..d.lFonc«d.latuluicm  lubt.it ,  «ducar.t  c.f.om:.  : 
(h^enimralfumctiAal.bi.ncb.srcfuutun.  JUdquia  co\trbo,um  co»- 
pArWuictut  uu fuccedcruiJ  anuquum  c. lcgc duodtcm  ubula. «m , t\  c* 
lUuuan,  to«il.Uiuo«.h,s  tuulc  «uhuli»  to.  lcuatum,  ac  1.  pu.r.bus  lcr- 
pcum  tOivxtimtmtu  mttfitdu  ^frntim^tu  'X™  «mmtmt.  qucmod^cx 
doodccm  tabula,um,cun,  iu  CaiplK.fi fim*  kuesmn  tr.t ,  f^T^* 
finmtttm  W«.,»on  dctul.t  h. rcd.tatcm  fuo  hc.cd.  quam dcficc.tc  f«  k- 
SccVcrt  apiiato,  fed  confcn.a,  fuo  hctd,  u,s  ,  ud  «ouu.^.quod  batV 
^SoMm^c.cptovittcbaiadtaqp^  P«f*  h" 
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antiquum  hoc  ipfoqobd  pofiti  fam  j  lUur.oin  co-.d.tiot-.e  cxJuiionis  fijiini- 
naruin.mductr  iiifauorcm  n>af.ulorutu.N.cqii  >i  ex  uirc  cummiLu  i.on  tmi 
pro  la.i  partc  porle  u  GtCCed .'ie,id rcm  racitdiuti. "it  c. uni  confcruatuni tts cllc 
iusuicyc.L-  aii  cx  anciqms  lc^ibus  i.i  pornotvcvelmii;tnu,vttotam  hctcdiutc 
reli.ju:iinexc!ititstoenii.i:s :uteadcr.:icer.di confequantut.  Alioqui li  dtccre- 
mus .  itn  Bartotocx  Itatutts  iuuufmodi  dctcrri  hcrcd  tatcin  mafj.ul:s,fcqucrc- 
tur  quSd  us  l*»l.*s detcr.etur.cxduiis in  totum  f «m.  is.N.m  c.iu  i  poilc  t  tn  f> 
lidutji  defcrri  nwllub-.tjniii  rocmttur  pcrpctu  >  cxcludcrctur  Acqui  i!  focmttw 
cllcntlcincl  cxclufayio  pofoitpjuea  fltcc  drrc.um -tii  nUcuU  r.ollcnt  fuc- 
te.lcrc,quia  fcnel  fuillctitexcluMTi  Acqu^  ltarcp.-rtrc  :tur  cxclufr  an  tcquam 
co  iJuio.xcliui  >.uso:tiCitlciA|Lio  i  unpltcat  contxad  vrioiuin.V  t  crgo  polli-  t 
fucccdrtimo  -  fu.ccde.itibiis  niai. iil:s,uccclle elt  fatcjnmr,  no uefern  nufcu- 
lis  h.'ivJiuteiii  a  fta;uco,icd  rscoiilciuari  u  ic  Un  cam  delationein/jut  fit  cx 
iurccontmuni.  c^jv  dcLttio  Itcet  non  riat  nili  propanc  ,  luncunvca.c  tm 
iiicip  t  ficn  pro  p.utc,  fjcccdtc  potdtas  itavju  cxcludeittis  rocmi noi  r.e 
po./int  l.ucrc  p.nrcin.vtpioiiideinataili  cotiiin  .'lire.iJcrtK-endiconfcqut  puf 
lirii.N.-.c.tq  loi  Jtcas  non  addlc  pcrfoi.ama  qtM  pc.fsit  pars  .iJcrcu.cre,li 
fil.a  ab  tnitto  cx;!uf.i fu  t.Nam  ad  IUS  .idcrefccndi  fudictt  quNd  tilia hcrcs  i.o-i 
.iitjic^ccnnopoliuo  v.-nfi^ccur  in  f.-nfu  ncgauuotar.tnn.non  etia  m  phuatt- 
u.j  ( jiquidciiipriua:io  pr.ciuppo!iu  h:bnum,qui  tn  hac rilu  rattltii  lupcrelt 
firoptcriiacutar  aincxclujioncm.  \  Alioqmndiccndumcilci  portionetn  qux 
rucritdcfcrcndarilio.ricn  va.antem,  &  a  icntptum  nufculis  uis adcrefcendr, 
tjiibus  umett  faucie  (tatuiuni  voluit.Ceto  lut  ciim  ea  res  faciat,vt  duplcx  tit 
ratio  pro;xer  quam  cx  luiiufmndi  ftjttitij  rbeniiiur  utcccdentibus  mafcults  ex- 
cluda  itur.v  a  quSdfuccedcntesiiiaf.uli  facjant  cxiltcrc  condiuoi  cmcxclu- 
iio..ir.altcra  quod  illi  tp'i  m  difpoliuotvc  poliu  lint,&  ad  fucccflionem  vocati 
e; lifpolitionc uiiis comtnnnts',Prorfus confcqucns dt ,  vt  liatim  auiue  lenvei 
nnplct.iclf  conditto  cx-luiionisiutuunx,  liue  per  folam  rupercxiftcntiam 
inafculorttm^i  conditio  illa  :    ttxt*nttt  ■■  mtfculu ,  iiucob  Iq  lod  mafcuh 
altouaiido  fiicccflcrtnt,!]  ilacuu  verba  hrc  (\imtmtfeulis /uccedeutstmfLBnqui 
poiTit  ampluts  admicti  filia.ivcciiirwiculusbeiveficiordUmuonis  impetrccn 
liceat  lib.  abtlmere.quta  condiuoqua?  fcrocl  cxftitic,nunquampotdf  amplius 
dcfiv -ei  e;vt  c  conrarii>,qu.r  fetnel  dcfecit  Jntnquim  potclt  exifterc  nifi  conce- 
ptalitpervcrbaextenliua  &trac>um  tcmpons  hsJxitua,cxuuiniccli  non  funt 
illa  dequibus  nuncuadtamtis  ,  txtmutbm  .(ucctitnnkuj  ,  l.vn$e.virjt*m 
ttfi.  D.fti*M.ttjiAm.txt*yj.\.$.ftun4»im.  D.dtfuttr^/t^it.Et&emm  lecunda 
illa  ratio.quo  fauoTcm  Sc  tns  n-.aRulorum  refpiatjiiapit  cdlarc  ciim  maicuL 
r oltmt  hcrcdiutem  ad  fc  pcrrincrej;  curcrutn  bonutn  dl  iis  fauerequi  nolunt 
facceAcMUJlpcflmorttm  io.i .Akn.D  de  e*uta*hd.)primi  um£  fi 
cft,quianonconunitsvcp.im  cttcxtiriflc  conditioncnt excJuficmis  i 
pcicx-itentta ,  a.tt  /tic.  el7ioiiem  maiculoruni ,  ltcet  deiiertnt  vcllef 
Atquc  in  hanc  icntcntiam  tcxntseft  non  mclegansin  IJSmdhmikm  114.  f.eum 
fuumgAtui.Delegjt.i.vbi  Marcianusfcnbi;',  ciius  logatusquiscft ,  vt fifine 
libctisdcccdct.hcredicatcm  rdtituat.excludi  fiJcicotnmulirium,  It  fupenuxc- 
rmt  liberi ,  tatnetfi  non  cxtitcrmt  heredes  patrt.  Nec  refpondcri  potdt  ,quod 
Bartolut  tentat,efTc  cafum  illum  hmc  noitto  Jifuniileni  m  co,quod  liben  non 
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i7one,cum  non  etlc  t  M  ta.i  lcd  ch id  ibium qudd  racitbantdeGcere  c6dit:o 
«cin  hdercon.milJi.  QjiTr.cjuacn.nivciMii  eitht-crospoi  tOfin  ccud  DOtie, 
etiam  iubquahutc  &  ixj  iciticnc  n  afculir.:ta;:s,v.  h  q  ir  t:  f,i:«>u cCiilern  o- 
cacos  ijucirad;.  odutn  ..  rebis  ti;l\  uuiiiicit  f  ,oloco:  lllud  un.eit  rcg  tt  t 
potcit.verfaniticotaiiorer:  al.qucm  Ibciorjin  qui] .  tiv  (;,t.t  11  u  nditioi  i 
vtex  teituons  vo!u..taifr.JcicoininitiattopM,tci..m,it7.Zji««i  S\.  7'.<i>  hr 
Trd.njlit.l.catn  pstrr  ~fA.Volc.de  lt£it.i.    Et,;iMUUi.Mi  caJu  r.oftll  fiUCiMl 
pliusiit.quod  nuliuli  lUntipti  vccattadfi.ctfilici  cni,' i.ncin  c  lucccdl  , 
tanquam  >oca.iperiutuiuin,lcdcxiurcct.n:n  u>u  tfioiiu  a  hvuu  rclctea 
ttiin  i!  c«  II  •    i i  rttx  ipioqnt  d  poliu  liuit  in  condit  oilc  ,  vt  iam  tii.ur.  us ; 
vtut  lir.Iiuc  ottUiuto  vocan  firt,t  uc  tx  :utecoiMiiiiiii,icii'j>ct  vcrum  iliud  eit 

cujultc  to::iiitlo::cnicxJuliOH.5  iocnnmtaDI  vb:  lcn:e!  iralv.ul:  li.jiciu-utiV 
cV:  fucccifeunuv^ud.  i  ergoien  a-  cbtmtcxJuU-  ti  muiiar.qr.-.i  dinvd  1 1  uil 
lupercftcx  du  itaisimicu  n.cnitsiacci.ulusi.eadmiitj  pi  HtRt  •  Qjiu  dveto 
id.m  Bart-add.:cu,/.i  $  fedfifi»!  fni.v.ad  SC.  7V»r,//adiciii  nt  t:u  piji  c:  o. 
perunct.  Nam cxTtcntc aLquo  luo  hcrc.lc qui  hercdiutc  p.-.tiis  ad  fc  pei imcie 
iiolir^djcimiis  tr.aticWk-fuiiclicxTtrtyllianoadn  iui,r.ori ad hciediu  c,lcd  ad 
btma,  8c  bcncfiooborotu  poilcllionis  Vndc icptm.i.i.e  i  uJu  hcrcdis  ronien 
iioccacmatn.qitcevS  .Ttrtyll  aroixpiciTiiii  socatirr  j>c.ll  libcros  jn.,  ufUtn 
ciiui  vcrba  Sc  atufcoi  ful..  iu  cflcnt  cjucnliua,ncc  um  nutiunt  An  hcintis  i.o^ 
mc,quaui  crrectu  acqu  liciot  |  hcicdiut;s  ic\yK\m-.ti,A  I  u$  firitnio.&frij.dJ. 
flij  6.§.i.eod  Ac  in  pcopniiio  calu  cxiartibux n;alculjs  ,cV.  lUCCcdcittHM  s .  htct 
poibnodtimabr.il  canc  bcncfiiioicilitimoni^djccn  thih  ir.  i  uscxtlulas  ntt> 
netclocminaspropiet  nnplctam  cor.dit  oncmcxti.:lionis.Nuili>mcn;mpof- 
funt  fauorem  mcrcn  a ltatuto,neq.uc c  r,  a  Itatuti  intcipicuuorcni ,  quardo- 
qujdem  pct  itatuiumcxtlufx  ua  Rmt  m  c.furn  cxu  UUtu ,  aut  fuccccci  tiuni 
niaCulorumvti  ullotan  ei.tafulii  tvotatx.  Alu'idqucloi  t;ccli  tacol  dpi 
ftatUtum.cxfoi/iAjf  mifntttdr  tib*<  tnafcnh'  f<rm:nt  txduda  //tr.Aluidtcio 
in  hunc niudum  tnont\M>.iii>*  aut  n»n /ucctdtntibiu uwfcu/ii  ;,imim«'««. 
M/»ttj»r.Pnorenini  lbimuli,qu.ccxj'relum  tocnin  aiuintttiiiiKv  em  in.Ju.  it, 
nullam intcrprcutioneiii  rcipcrcpcteit,  pcc  enain fcjcnijna:  adniiti.:i  rur.  li 
modb  vcruin  lit  cor.ihtioncm  cxcluior.is  lcmclcxuulle,  nc  n.iictt., ...:  eu  Iu- 
fioncm  opercnturadiMirioncmcontu/./c/4/</i«////'cr  14.  DMt^mJttM. 
Potkenor  vero,quac  focnunarum  lauorcn:  rcfpitit  vtadmitti  j>.  Ilii.t ,  i.:>  :lnis 
rcdpetcpotcilbenignatnintcrjucuuuicni,  vtiiudum  nou ci  bereJiyacqui- 
ircum  roafcnloi  011  noccatfocmiwqucJininuspoflM  (ucxtrdcre ca IbKUtopCt 
quodadniittitur.EUihoc  quoquc  cafunMllcn-.tilc  teibait.utiiicxicnlii:acx- 
onploicnauifcoi.iultoitimTemihajucV:  Oij>hiiiai;i  :  lcd  tan  ei  nsqtioque 
veTDisreienti*  quar  noscx  taCto  propoiiimm.d  d  adhnC  potcll,  bcet  nufla  liiit 
verba  extcnliua ,  multutn  tiircn  ir.ierehc  an  lututun  lu  enduuut  m  fotn-.i- 
nanun^xuiitibus.auiujcccdcntibusmafctihs.aiiscio  a,  n  iiTiuum  liidcni 
mafculis  non  cxtar.tibus.aut  non  fucccdentibus.Nani  cum  elt  cxduiiuum  ,  fi 
vcl  vnouiftajiuextentniafcuh,  vcluicCcdaiit,exiltKcon  lUoexchiiionis  ,  iu 
vtdericerepolicanur.qium  poiTudi  vcft>litadniiDiuum,fu.  cc iTomait  uloru 
non  tamfacitvt  cor.ditio  vukatur  lam  defecilkquam  vthil^aturj>ronon- 
dum  impleuaiempequia  implen  aliquando  pou-nt,  puta  li  conungat  vtma- 
fcnli  qui  iam  fucccirciuiit^nolint  ampiius  fucccdere.maJintquc  abftircre^uta 
vt  mGCtciitomnibus.Ka  pt  xcipue  inftatutuvcibacumefiedu  funt  acciptcn- 
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dxnon  potett  autcm  K*lxm  p.o  eo  qui  liuccifcru ,  is  qucin  ptj.tor  pro  co  ha- 
bcc,acii  nu  quani  luccci>:.i.'c.ltaqu'.'ct>  diuoqu.i:<Liccille  vidcb.tut ,  c;im 
lnc  mjicutuv:ucccilcrac,p.optcrea  qtud  .otcnipotc  &  11.nm.1c  encctu  hc- 
tesellccexirtitporteacodciii  iiuicttlole  jbltino:itc,vxcocjlieappjret  qui>d  an- 
tca  110.1  tam  dctcccf ji  iu!idjiio,qujm  tucrat  110.1  inipleu,c].:i .  n  dctccillct.cia- 
itetc  poibtind  tm  iiurtqua  n  potu  llcc :  Piou.de  qtuniuis  verba  It  tu.t  non lint 
cxte.iuu.t,rei camen ipli  iiiS  ruSet  tt jct atn  cemputujc  auniiiuc  auiuuoi  e, 
qui  d  a  ricnpotclt  u]uit  ic.^tiit,huHU.urpro  noii  luccllow  quantum  ad 
errcjum.  Qua  idiu  autcm  camuuuo  incidcre  potcrt,  UOdiU  vciumelt 
polle  unpleri  codiuoucni  iub  qu*to.ini:.xaJ  ijcceilio  icm  admilttrniur/Ma 
fuccedmtibm  mujcmlts ,  nccaliu -I  qiucquain  iiHccim  poilu  hifctrt'  tx  to  quod 
ttiaicuii  lujc.'lleritit,niii  lu>.  vnu.ii.r  il-a  n  etg  >  notictic  a  liiuii.im.At  u  ve.les 
iceium  iiitcrcc  Ettir  igituc  cxcltiia.n,mjit:  iiireiit-s,ciiin  alniJ  lit  i ionaduutu,a- 
liud excludi. v>ur tc.ncl cvthia ctt.iiunquain  adnutt;iut  Et  ideu \ L-rbis cxtcn- 
iitt; >  vfus ett lc.ia.us  1.1  TcctjfUiauo & Oiphmatto nc a^.ut. diiipoJcnttx . lu- 
li  perptiiiu  herediiaus  Jel.usom.-in  \ci  .icquuiuouca».  O^ij'  vetu adniJilaiKin- 
dum  clt,aJhuccamcnaiin!Uipocciiqui  !a.:ii  o  i luitevUutJ  Atc ini  UauniJ 
c&aduuanm  fomunjrumluo  corataioneaihruiaouqiije  eonunctui  mab» 
Luuis  llis  abfolutis  ficcctdinttbtam.ifcnl;i ,  ncque  mvcrbiv ,  iittjtic  m  tctpsi 
quicqiuni  clt  quoi  h.ibcat  cratt.im  tempor.s,qu\wii;m  llaum  atquc  n.aiciuUs 
vnujlucccilit,\orum crtcxviuiiccouiiitio.iciii  culmionis,  Cluiics  nointr.ccic 
erre&u  iit  heteshic  qiu  fucceJlii  :ctii.iutetn  poielitieu  potu-j  vt.vqtieicab- 
lbncat  bcrurricio  rcltiiuciotus.non  ideo  taiuer.  Iteti  potcn.vt  coi.duoqux  !r- 
mclextiut  pUUadctociat,  quu-nec  vlla  condiuopuit  iinplctnentuai  ett ,  qua- 
dertcere.autiiciucxjrtcrc  pofiiuNatcrtutquelicc  dirtcrentu  li  fubdlitcr  niipi- 
cias  cx  JitTJtcnu  poteiUic  alrumationis  cc  ncjauoiiis.Ailu  uutio  enun  vuum 
duintax.it  cJlum  lucludic,  nec  veraeilc  potcit ,  uUi  vno  iliotaiu  quo  cuti  -ar, 
quod  a'rir  matum  fjie.ner.atio  Jutctn  duos  c  a Iti s  lubct,\  i tum  qui  iit  fufpei  Jus, 
alteruin  qu:  lit  pr.vv.iius.  1  aui ciiin  vetum  clt  nou  iui.i.a.  e tccum  qui  nor.du 
iucccdit ,  hcct aliquando fuccctliitus  .u.qium  cum  qui  nc.dum  fiucedit ,  nec 
vnqttaiu  fucccdcre  potcrit :  Et  c  conuatio  tain  vcruni  clt  11011  iuctedct c  illuin 
qui  portcaqiiani  fucccffit.f;  abitinetuiifpcclo  f.ihcct  elieCtu  tci,  quam  ii  nun> 
qua  n  lucceililfcc  Ex  quo  ikti  ncccilc  clt  vt  facccilio  niailulofum  qux  facit 
co:;d.uonent  a.Iiriiiat:u.im  exjttctc,  noii  iiuulitet  racut  condicioncm  ncgau- 
uani  defictfre.quu qtur  cxutit.ncquc unplen  ampli  j s ,  ntquc dchtere  potcll, 
nec  ilU  quocpic quar  Jcfecu.Atqiii  hrc  codiciOjwew/ircf dcntiirm  m.^nits,  po 
tett  adhjc cxiltcte.iciiicctii maiculi  polt  aditatn  hcticdiutem  abltincat iepcr 
in mtcgiuin  rcfticucioncm J:rgo nunquaui  uct.cit.Alij  taciocU  cius  condiuo- 
nis ,  run  txwttius  nmfcmln.TMu  enini  facit  ctirtcnua  nulvulofu  vt  deficiac 
conditioi>egauticcoiiccpta^r*t<«/i*«/^y?«/i<,qujinvceAiiUt^^ 
adfinnaciue  lic  conccpta,? xttmttkm  nufat/is.Ncc  pocclt  haberi  pouiis  pto  n6 
irtipleta,qiua  licct  pctindc  vctum  lit  uualculu^ui  nodie  cxut,polIc  ct  as  inorr, 
atquc  vctumeit,maiculutn,qui  hodiefic  notnuicot  te  ipfj  iiiccedit,poiic  ctat 
nollc  fiKccJcre.impc-uita  in  cam  rcm  abltincudi  potcitate.Dilrcreiiuataincu 
meoeftqubdiupcrcxillctuadccriuinot  ptfciiuuitemptuielataertiad  illud 
videliect  quo  patertamilus  uitertatus  motitur ,  quia  co  dctnum  temporc  fuc- 
ceiSoncm  deterri  neccflc  dt/t  ruhil  llt  per  quod  lulpeiidatur.Nec  fien  v  llo  ca- 
fupotert  vt  non  vwkatut  eKiulle&fupcmuuiJc  tiwtculiu  qui  cxuut  & 
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ItfHiLMi  ii#yir  ijiimiiiif  Aea  m.>r:"ac«r,&  d>M  utcuire.qi  inutuon  q;to. 
qucacciditini.»»iui,<|u.>J  vbivcmt,  lamcereumctt mo  .u.iin  t.Mk  baiui- 
iicminiUocenomlta  iijw.ccrtitoniic  B<s|icampbl«aliovl»<>mlbntiin«ica 
rum,ncoa.-iv>lleict  «1  igj  aKoVfi  ..ivta ui  «uttuiim.Nam  c.yiemors.qt*. 
facbj  n  &  icnM)  aJuvx  u  n  ha  vc .  mqw  iciipjvipu  n  rwon^wci  uw. 
potcitaJmut,M.'.AlfH]ivliu..:.pjtviii.m  1«,  :i>.;.u-niui  i'    mort.in  i  o  ttatn 
iiuunuam  v:x-l)c,c  im  nc  nobts  nccctlauo  i>ioc.cnJ.im.A.  Iticccllio  lfl>ewmm, 
autatiotiiininallulnru:no,  u  fcmel  hcccde*  cvcucru  u ,  .»1  iiuUttm  tcm;ui 
cermni  rclcrc ir.i-ectalcyvJc.tqi  iJt  v.imu  ai.q .  .c.ncit.  i.u.tt,  qj- 1  l,v 
nacu.-atritUiiiihat>.-ttc:iv  ■.» ,  «Cantionam  acquuiulu  ,  «cnotlea  qtum 
faitacq.uira.  V  uc.>  nd  •m  1  to.iiamqiu  idiurepjd  a.  nwicit  herednas.atr 
alttcr  «miilu  »  ui,  adcust  l.,au:  1« imu.ifc.-,uJi ,  tamdiu  agnuti  iicjcd.ti,  ]  o- 
ut  Mnfr  »  cum  \J*».QA  mrJdikrAW**  waro .  qtn  >  >s  qui  fcmclBcrcs  ruit. 
frropcr hctei  pciicu.tai.ita  s  t  li  p«  nnpjilibilc  poJlCC  fiatvt  quw  tieru  bc«M 
aJcerttiiU  tempus.von  mtcil  wct.ir  pir  a.uno.  u«  rc.n  uu  ii.-.picM  1 1 1  idlt  l. 
ii!iJi*cf</cwift»'«.j/«//i,in:Np  ..i  Isdctecu mykuTic nej^cnuconcraria 
ntafmtttdt  i:>v»i  nufiulit ,  quia  S<  itatuii  &:  lcg.sincu»cad;m  ettqux&  cu- 
li^.lKtKrrtacoiivtquiUpitsvolctrd.-edcu-.tu^-ditillc^in  pcrpctUUmA 

riouiamanir.o.iiuu-.ic.U-.ut:^^^  « 
c»«ii/  <^<rV«;-»/r.vUiU>  a  per  crediiores  ,iutr.ilicn...ic.  lUtt,  <>:-.  Ut>  cctuii- 
miwMlii  iliurrihi  tur ,  kjf.ibnomiiiclieie  i,s,  vc  ortuncb  ramrconiiila. 
UtS.KJnJt,t.juib.cx€Juf.m^Hm  n»»hctt.l.pMcrlAmt>>.ii  t&  D.dt  ttb.»»ror. 
tudic.pofjii.  Eaver.Wiwfcmpci  i.-fpiciciidactt m  condnwnfcui  inttTpre- 
oadis,  fiuckxliu.-ltatutu  ti  liucceiU  oc conditjoricni adkripfcru ,  *hii*.t. 
mtndm»nAus.m pnncpj pirtrfruenwm  t  ji.tod.nr.  /V  condir.  C~  dtm^h. 

InnYniw  1%  t  '  ,:-  "i  y 

HtifBl'  hcrcs  m.quand.u  nonfc  ihtt.u.t.li  poltca  kaWttvcat  llUC  b«  eficiO 
eaaSperpttui.no,.  a  itopracorc^u.a  lifumkics  ntqui  nui  quam  k, ■:,,.,:- 
faicnt,aucquillupdniiJuanlk.i.ntA'.:...  pupillari  xt.uc  ,  III  uua  !ll  adhtU 
conlbtuuu7/.«  ?«.  I*.  £».A-c?«r.twrf.liu«-pcr auxicm  in  inccgi um.etlKU- 
tionisCTcatiU  mmorts  xue:x,/.*w/jn*  |7.«»  f*1"  dc  lubeS^  ' Jl"  "un" 

ouamfuccctTiilic ,  nu.a  vcquidc.n  proco carpoKqno  wront  lu.t  ewn  mc- 
ceffiHc,pro  fucccltW  tamen  luhcn  pott  ■tt.ne  ioasflto  ad  ccmrHW  «mtw  h  ni 
reviula*  mdu- atur.Cum  er  im  ius  fccccdcn,:.  carn  cx  tdWnto,  qtum  ab  nv 
tcLto  non  taih  lit/cd  cx  mtc  vcl  ciuili.vel >«tono,  Uc.lc  admKin  f.a.ort 5 
omncs  pro  arbiuk.  liuc  lcg.ilatorts  c.ti.l.s,l.ucpta.tonS:j.i.n.M.tc  ttfl  t  hctc.i.ta 
tumob.d  poofiimtim  intToJocuilntperlerfjiiJabul.vi  pofflet  cmrj  Ro,.-a 
ratuhai^cfucccilbrcin.ttuixriaaiieMCtnn.m^ 

venditioncm  pftti  cogerctur  ,  «pparrt  non  valdc  ad  rcm  tacetc  10  propolltO, 
citiodis  qui  fc  ablhnct  ,n.hilom....ishcrcs  rcnancacnominetcnus,c..ni  non 
iLtbcaturprohcrcdcaprxtorc,  Ljlfim  taJr*-W»  u,"en 

LXjyeb  aute  non  lubetur  ptXI  hctedc  polt  abttc.Uione^t  ..unqua  hcrcsaut 
fu. tfc  vidcatur,  rc  Su»dc  pmco  tcporc  cp  praceffit  abllert.ione-.quu 
fiSt  retrofinc.  hcrcsttUlS  dl  cncctti.vcfvn.comlU-.i.n.lt,! «  proacvfct  ab- 
iWuMIuominu;  .md.t.onc  bonorf  Ultt  hered.car.oiu  r«.  c.,tc.  dus  ckr 
vt  euerThodtc  in  hcrcdtbuicfi  bc.tchc.olegu&i:.uctaT:,.^t,,....,..cn..v,lUb 
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velarinftaacinHwt/s  agniurciniingi  Jcbc.it  iur.iert.ctu,  coi  f  qucitsdl,  \t 
li  po:iuii.  )ii  c<>r.d:uo;.c,i  •  ^u.n  c  pci  huiulnu  di  vctba iututt, nmfntttdem- 
but  mjftulvfrmin*  AdmitumuT,\\u\\  j.u.ijdici  j  ollil  cc!ctta cordttio  ad luc- 
mniasin pctpctuiimcxJucicidas.qujtu  ccituni\«irii<que  lit  ita  lu.ccfliile 
malculosjvt ivoti  polMuiau.j'!:.!*.  ictiuijrj;i  t  iuKjiialuv\c(siii».-Aji  bdtunreue* 
uitjcim  i  ull  i  fjic$vclcaula  iiipcrclc  abitcliuuo  aut  ul.uui:or.spuulmqpi 
fucccili.  maioi  Itt  aiuils  vigmtiqu;rquc  :  nuunuvd  ni  j>eudc; u  ut  hcrcd.us 
anccablleillioticnt.ciiin  mictun  vctcncrcs  lit  cv  i  lomu  e&  cr!ctuj  ;\q  uhcrc 
(jltatc  fc-tnc-1  i^ccHjit.liiueui  polfit  abitlncu*,/  i.i.-jmfmni  m pot.ftmt.u.fifmit 
*mtff.c**f.ttji jm  Sc .  quu  ttim  aliquocalua  h.i.  polllt  nuplcri  condltw,  aut 
ultcm  uicrVciUuhabcri  pioiuiplcu  .ivcccllcct;  nnioiu  h-bet>  intereaiiiiii- 
lpciiio,vc non tau»  dctcda  iam,qujni:-.,-i  d  imimj  Lu  cllc  vidcatur,  vt  in  /. 
htr  tmdim.i0.mju.tpfinctfu,dt  unditf  {j  demenjti^uv  duquidcmii  dcictia 
cilcc,'.cqueimplcti  poi.ca ,  ncquc  pioimpleuiubcu  puilcc.  Co'  d  ttoenitn 
cj  jj.-i;k-'.c*  fuipei:lioi.c&  iPcctiiiLdiiiccucncui  tota^lttnuait  dcjiiicqiiecf- 
fc  conduiolUum  atquc  vcl  impieur.l.vel  dcfrti.uQua:  .uiccm  condttio  nulia 
ril,ea  ncc  impletiY  <Cc,  dvlicerc  vnquaiii  pucCttui  vcro  p>>iiu  lit  iucccllio  in  fta- 
tuti  conditionc  aliiriiiaiiu.lhoc  ir.odo  .fHtcedefHurm  mtftuJu fttmint  txtht- 
tLmtnr ,  d-nmuscxcludi  tuemiraslhtini  atquc  vntis  cx  n  aiculis  fucceflic, 
quamtus p  <iTu  jdhuc  bcri  al  quo  calii  vt  lc  ai>iu •  e.sc ,  rcquecxpcciandurri  ef- 
fc  fu.uium  cucntum  ,anlit  illcabltcntuvus,  r.cci  c.qtKKiiani  afrijnut  u .  liia 
co  iditiocxcjtiilcintcii  gitur  tirunoiiiflantiquosciuii.  luitdiccie  n  jl,ul;:ro 
aiiquc  fuct.ciTnrc.vbj  vet  bfcnielcxtitit,pollca  i  ot;  putcltdchcere.ncc  ii  tsqui 
heics  ttut.jvjllea  tcdigatui  adciufuniioi  he<c:  s  i,  cli.ctu  bcrcricioabitcn- 
lioius  ,  qna  coitdicio  attirui.uiua  jsoricur  ad  utclulio'  cm,quat  liicmrilo- 
cum  habiut,iiipcrprtuutnhabct.Coiid  tioautcu.  ncgat  111^^0-  ponituradcx- 
clulioiictn.ieJ  ad focmiiiaxum aJmidto:  cm,quc,  li  tuutn  locuni  non  habcat, 
pollcacamc  habeiepoielfcquia  facjhuseit  ,vi  qiiod  nondu  clk.poftta  litjquatn 
vcquod iaju clt , pnltca non iu.l .  uilus.c  1:1 ltatutum aftiinuuue iu ccm  ce- 
ptum  t&fuccedcnttlrHt  mnfc»ln  JtemtntextlttdtntuT ,  iociiiinarumcxcluiiotn- 
ducitui  pct  malculorum  fuccetii  .<•  cmc\  ij>hs  iuiuii  vcibisciuavllaminoer- 
preutioiicmudcoque  iiuIIj-ucio  df.curmafcuiis tc  vcta  li  cccdcntibus,  hcct 
mco  lintvtadhuc  poflint  abftjiicrc,cottdicio  tamcn  jiro  fulpcnfa  poctus  qtutn 
pro  impleuhabetidebcat.Pra'c:ljcium  potdlas&  propnctas  vcrburuin  rul- 
ium  intcrprcuuoni  au:  mucauoni  qux  lupcriicntie  j>ouHt ,  locum  rcitnquic 
C:itu  vcto  negauuc  conccptum  dt  ,n«nfnttedtmt9Hi  m*fc*la farmmt  nthnit- 
ttmtnrSx  maiculi  fticccdaiu.foemuixquecxcludai  ctir  ,  lam  roncll  h  s  cafuj 
qui  vcrbis  ttatuti  cxprelliis  cuA  necellario  vetucndtun  efl  ad  imerpietadonc 
qux  fiat  pcr  aigumcntuiii  a  concrariolenfu.  Qno  tamcn  arj^umcrt!  gcncre  n6 
poiTisvli.imfocminarum  cxdulioncm  i:iduceic,fcd  tantuin  non  adnuflio- 
ncniijdc-o.vt  etiamli mafculuSJAU]  icincl  fucccflillct ,  nurquam  fe  abtliiicret, 
foeniiti.r  taii.cn  non  tam  cxclulardici  dcbcreru.quim  admilia:  nunquam.  At- 
qui  nj  admi/Iio  p  <tctl  clle  temporaii s^kc  ncrciic  cfl  elTe-  pc :  yc  1 11  j  ,q nai  1  s  fctn 
pereKcluiiodL  C  im  cigofucccdniubusma/culisderiiiat  tanciim  condido 
admifliontf  ,ncc  aliudttxcopoilisirifcrrea  cc^crariQict.fu.mli  quudcxtJtcnt 
condiuo  116  admiflionis.rclinquitUT  adhuc  locus  admiflioni  per  lulla  intcrpre- 
taciuiiem  ,  II  conangac  per  abtteruioncin  vt  prxtor  rcdigat  fucccllorem  ad 
caufam  non  fucccfloiis.quiaftatutu  aduuljiuum  cft,  n6  cxciuiiuunt.idebq,  fa- 

uorabiie 
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UJcabilc,canqu i qu ■> i  ha;  parcc  red.Mt  ad  iusc  wnunc  ; ciufq;  Verbacum  erTe" 
ttu  fmt ac j;pic.»da qa  K'cIcunvpK aliquun adinictuuc  incerprctactoitem.  At 
c  impropcer  fu;celTto  icm  imf.uiorutn  exilbico  iditioexcluiiwiis.nulhis  po 
ft._-3  reli  lqjitut  locuvadrnifsioni  .ncqucpcr  argumcntum  acontrario  fcnlii, 
qtiia difp  »liuo,qnr  l'u  um  cHcc1.it n  habatc  in  fenfu d*ecko,nonpotcft  anipb iis 
contf  arium  hab-rc  in  fc:-fu contrario.  Qjiandoautem  ficn  pnrTct  vt  ftatuturn 
ica  cc>rtez?tiim,f™/iulitf*(c<4*mAwf<rrMn*t^<lud^Hr,e&2(wr\  faum  ha- 
bcret  ad  cxclalioncm  tccmii.Sr.im  mduccndam.ii  non  tunchabcrct,ciiin  ali- 
qms cxmafculis  fuccctsiC fume  emm  vcrbacum erfethi.qnat icum  volcs. Hic, 
quiiuccefi.t,&  noniine&  eftcCtii  vcrehcfescil.Qujd  crgoexpetlarcpofsisauc 
«iebcas  vcpr.tafaexcItUioinducaiunAnnxte'  vt  cemun  efle  indpiat,  non  poC 
k  vnqtiam  cum  qutfucccfstt  lubctiprorion fiicccilbrc?  AtcaJusillc rucurx 
abttenliotiis ,  leei  &  patrifamilias  aboiuinabilis  eft,&  ctlm  pcndcatex  muta- 
tionefututa  voninutis,tiou  poceft  impcdire  cftccVum  &  poccilatcm  iuris, 
quominus  condiuo  ftaum  uuplcta  did  a.-bcat.  Potto  qux  iemel  tuit  cxclu 
u  perlVta  ,  poftmoium  admicti  nunquam  poteft  ,  i  c  videretur  fibi  pa- 
rum  conilare  lcx  ,  qu-r  candcm  perfonam  &  excludefet  &  admitteret. 
In  ftimma  ,  difpofltio  ncgaciua  ftacutt  ,  fitctcdtnttiin  msfchlu  ,  neque  in 
ieiifii  dirc&o  locum  habcc,ncquc  in  fenfu  contrario.Non  indire&o ,  quia  ma- 
iculi  fucceiicrunt  ,&  foeinin^non  admittuntunnonin  contrano,quia  rocmi- 
n;  nondum  funt  cxcluff,lcd  tantilm  non  admifs;,&  confequentcr  admicti  ad- 
huc  podunt.Dilpoiitio  aucem  amrmatiua  yfiicctientibiu  nnftulu ,  ftacim  ha- 
bcc  locum&  errcdumin ienfudtrcciccErgo t.iiilij  cxpcclarecur  vt  ha- 
bcrct  ftf.'Ctui:i  in  fenfu  cuuano.quem  uec  habcre  vuquam  poteft, 
quta  non  qucmadmodum  pcffonanon  admilla  admitti  po- 
ftea  poteft ,  ita  &  .  xclufam  peribnam  djcen- 
duin  eft  poftea  adrmtti  vn- 
quam  poflc. 
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DECAS  VIGESIMA  OCTAVA. 

E  r  r  o  n  r  a  i  m  v  s. 

» 

Dtfinreftrfl*tmt*mtxrh,f4ff4iT,bui  ext*ntihu>,4r.  peffit  fi.c 
cedert  txclufo  fr*ne  eonftn^mnetpra- 


4/  R  o  i>  o  n  i  t  Bartolus  harc  quxft.oncm  ad  /.i  $.9»*  £4. 
btbtt.num.  j,.D.de  btnte.ptff.contr.tibul.  c\  pnt  1  cum  BaJ- 
dus  ad  l.fi  fuit  flium.^.num.jo.C.dt  ineff.trft4m.f>Txihi>- 
poiius  duobus  ftatut:iqu.vfuiK  fiequcnuilimaijiltaliji 

quorum  altrro  caueatur,  w  ttxrnina  non  fiicccrfat  caxai> 
tibus  niafculis  fiiiis  cxcoJcm  patrc  :akcro,vtior<ir  non 
j  fucccdat  rratri  cxtanubus  aliis  rVatiibttS  cx  eodcm  patrc. 
I  cxtct  aliquis  fratcr.qui  non  iit  quidcm  oniniro  incajux.ied 
lmpcdiatut  fucccdcic  cx  .alicrms  pcr(ona:vt  jmc.i ,  li  qu-s  dcccllcric 
rehcto  fratrc conlangu.iico.id  cft,c\  pane  uiuiim, rclittis  itcm  n  atrc&  foio- 
recx  vtroque  parcntc  tcotiftat  francm  luir.c  non  jxmIc  rV.uii  fucccJcrc ,  quia 
pr.vfcrtiu  ci  matcr  cx  Nouclla  luftiiuain  1 18.  Dt  htred.  A  inttft.  rtnient.  vndc 
iumpu  cft  .\m}\.defunifo.C*d  SC.TernH.  quamuis  o\«\\  ipic  macri  j>rarfcrrc- 
tui-,J.^^r*»f«r./>^/.M</.Aner|»ofor€ir  cxvtrcxiu^p.Trcntcjx.tciitfucccde. 
recuinmatrc?Nccooii.iiiiatcrdefuiicri  foicicnihuuiirr.odicxJudit,  fcd  cx 
luftimanj  confticuuone  iiiiui!adniiitui>tur.AJfeu  autcm  lianolusticsin  juo- 
policaqti<j(ttonc  opin:or.cs;Priiri»clt ,  vt  fula  ir.ater  admittatui  exchifafc.rorc 
proptcr  rtacucutr.,  cuinlic  verun*.  tusrclVatrcDiicxtlulioitcm  fiatie,  proptcx 
luftimani  con(lituuoncm,4iy.^»/fc.4frr.  C.denjtur.  Iiber.  vbinatuiaiibusli- 
bciis r.c  .ibintc(tato|iorfint  fuccerlciv.nocct  cuiunx dcfurOi  lcgitima,  quauis 
ipf.i  fucccJcrc  ab  intcft.uo  r.onpollit  qtlflHMl  fupcifur.t  agrjCTJ  vcl  cognaci,/. 
vnic.C.vnd.vtr  &  xxor.l.vtt.Ctjmorjbtnor  Secunda  opiiiiocft,  ftaucm  admit- 
tidum  ceifc  ad  cam  poiuonem,m  quafi  frater  non  cUct/oror  fucccderet.oim 
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non  M  exeius  perlo  u  forotexcluJacur  ex  /.  1.  $.  ebiK-tur,^  Ujmjpmum  S.$. 
fi  txfilia. DMSC.TtrtW/.mMnadii}.  $. ptjAnmimjni  iei:ptum  cit ,  Pacrcm 
quid--m  ancepommaui  U  fucceflior.c  leguirn  a  BUMWti  eiuin  auum  auc  prc.i 
uu:n;f.'d  hoclia  li  mtcr  costajiuim  aeatui.  Nanu. MBMi  Cl  luurr.ir.t.paur, 
auusiV:  maccr.prxtcrri  auum  matti  propter patitm  qm  maui  lu j.l  duhiO  PE* 
feuctur.Qtiod  clega.norcm  habcc  cradatum  in  t  j  Ipe.  v.  ftt  qua  PaoJm  «  rf. 
$ .fitxfilta.  v.si  poiuc nepoicm  cx fillo manumilTum  ab auo,poiica paue&  aUo 
5t  matrc  fuporltiubtis,aecc<B6*t  ait  polle  queti  quis  p.  4  .  icllc  dcbcac.Nam 
tiimccr.iniuiic.cxclufcric  aiiuinmaiiumillotcm  ,tjm  tam  antcprmUUfirl  pc- 
tenda  bonorum pollclTionc  rilt)  canqui  l.bcn.,cx e.litto  dc  quu  111  ttt.D-fiyun 
ip*rtrtt.m**um.f>t,\\'Ax\  COU  pater  dcrurtti  cx  ahu  pi.ccocistditlo ,  fclllCCt 
(occcirjrioPor.oadmiiloprucftaiiindcliint  locuscilcfaiatufionfulto.cmii 
macri  pater.vc  dixjiiuis.pcrpt-u-.prxfcratut.  At  lurfusttatim  .uquc  cxtlulaclt 
matcr.fit  L^usauo,quiacum  iiucr  auumcV;  patrcm.cur.lciiHjiiL  tiliuitiinpo- 
tcftatcrctcntum  rcs agitut.fcmpcr  .mus  patri  antepot  Uiu,ci..mili  ponas  r.cp« 
cemhunt  qui  abauomanunullusfucrat.ledcdillepaui  fuoadrogandurn^  /. 
\.%jttpat.  D.il  tit-fi  '* pM>tnt.tfiti>  MiMHM^Mucigp  inducttur  ciicuitus,vt  111 
wanivoics  parccm mhil  tcfpondcri pouit,quod  uontUtim t.illum apparcat: 
coocludit  vcc".  Paulus  rcCUuselTc,  vt  auo ius  fuum  tonlenictur.id  cll,  s c HUU 
qui  patn  pr.vrerrccur.limaier  nullaeilcc.euam  nu.ii.c-.ini  paccr  adeft,  prxle- 
ramr.Q0.1dni  enin  prxfnu  dt  bcat hetcd.  kttjdmc,  CUJU  &  folcat  accipcrc  bo 
norunrpT>llc(TIo  .ciii  touna  tabvdas  aducrius  Unpios  hcic.lcsr.vc.r.plo  altc- 
riuspauoni  cuiuflibct  Cumcamencofauoiabiliorcshabeti  dcbcanthcredes 
fcnpti  quam  lcgunni,quod  nituntur  cxprcflb  luateto  rcftataru ,  lepmi  vcrfi 
nomuli  ta.ico  ,  Ug.  tanficiHntHrS$.\.  D.dt iHt.cadial.Ub  t  :htrtd*ti.  n6.de 
/<-f*/.i.Tciuaopinio  apudBaitolum  cit.fou.rctn  111  propofno  calti  dcbcrc 
fucccdctc  cum  mauccxdufoftairc confar.gumco propicr  maiicm.  Acqi.c ijl 
hac  cercia  fciucntia  poft  aliquam  lt*fltationem  cuquicft it  Bart.  m  rnquc  Bal- 
dus  loco  fupracitauW./.i.$.AA'  ca»{*npwtA.D  .»d SCTtrtyB.  sb:  Vlpta- 
rms  aic/i  fitconlang.iinca  foror  defunct.,lu  &:  ma;cr,Ut &  patcr  adoptaius  vel 
emancipatus  ,Sc  tor.fangumca  hcrcdicatem  haberc  vclic, nutiem c\  Eei  atut> 
confulio  timul  cum ea  vcnirc.patrwn  vcm  cxtludi ,  non  proptct matrem  ,  ctu 
pater  naturalis  fcmpci  obila:,ctiamii  fit  adoptams s cl crr.a-.cipaun ,  tcd  pio- 
ptetconfancuiiicaiiuquxciMiifuapiata.prxfciturvtiquccxlt^c  xii.iab.ju 
m,quipcradopcioixmauC  einantipaiionem  dclutcV  ramjiamgcfittumha- 
beriscd  li  confangujnea  repudiet.matrem  cx  (autulMrafuko  m  optet  patrem 
noo  Tenuc,fciliccc  ad  hcrcditatem.&  tanquam  n  atrcm  s  fcd  boc  viuimei au- 
xibum  fupcrcllc ,  vt  quali  cognata  pofsii  tiir.ul  tum pacrc  atc  pcicbonorum 
poire(TioneinVndctt^'UU.ExclufatMiimp«prr1MiJintcpiuh  (oroic 
coiifancumea ,  qjx  ex  lege  x  1 1. tab.  socabaiur  ad  hcrcJiia:em  quah  agnata, 
lndudt  prxtor  poteftatem  edi£ki  uWfibtij ,  n  cvterx  perfonx  quas  Toior  a- 
dcundocxtlufiliet ,  & qiut  amph.is  admitu  nonpollunt  lurecn^i  cxtapitc 
Vndc  ag  ati.quia  m  agnatijolun  non  «at  SaBOtOoSfUaUtJi^.  <r<^». 
^^./«rrr/adm.ttaTUur cx  capitc Vndc  cognati :  in  quo  numcro  haud  dubic 
5  pater  cft.in  cu.us  pcifonar.equeadoptio.rctjucemantip.uio  DaOT"'»  «>' 
enationis luradillrducic potunA-matcr,q«cr.on tanc-.im cognataelk  lcdplus 
ctiam  quamcccnata,c>jm  fit pnncipium  cognacionij.  Ct^natos  cmm  Ipcc  1 
linorniiccojappcllanius.qu:  pcrinaucm  tomui  gur.cui,licut  aguatos  qui 
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pCTpatrein. !  i  ejuciniJmoJum  paret  liic  adopucuf  vel  cmanapattis  fucccdic 
ibron  cofa-icjiiiiicx  cx  ejjcxo  fuceei1bTu»,vt  poifit  admilTj  unquam  co^iiatuj, 
iu  &c  matcr  iib;  ipii  c.inquani  uucn  futccdit  unquam  co£iiara,vt  pofTiiamul 
citin  patrc  xl  nitu.TuuceiiHiipatct  iiutrecxclndi:..  liiniucccdit  ii.'ecar.qui 
patertiuc  ciuili  .liucprarrorioiurc,  il!i  vcro  vuk  fuccedcrc  ur.quani  matcr. 
SeJ  Crim neqiic  :llc mre  pa:iu  fuoeJ.-i  e  potcit.neqtte illa  lurc  nuuis,vt  in pro 
poiito.quiaiiaiupatei'  ni.rrcni  a  Tcitjrliiaiio.ita  »t  juuctn  fororconfaiigiii 
ncaexcfu  -it  j  lucccilitwic  legmma.nec  mtnusa  prxtoru  qiiiin  a  ciu>l».i:atti& 
lcgicinios  ccKjuris oninibm  qm  lcgitimi  non  iuiu  prxtor  iiiccpt>nn_/.  initi» 
mxt<£-/.v!t.  D.vnd.ctgnM.\-.\\n\  vctat  eov  vna  fuccederc  unquamcocnacos. 
Ir.irit.vc  quamtiivalLisvdeii,  li  pa;cr  nou  lit ,  nou  lole.it  mater  cxpcdare cco» 
languiueain  vciuin  aduc  vclic  ucciic  ,  c.im  rubc.i;  ihv  (uum  ccuuin  Jc paracd 
cx  Tcm-iliano,  nunc un.cn,  id cll  inpropofua ipccie,  cogatur  cam  cjtpedarc, 
itntiobi.lquod  conuitguincalit  limphciccr,  lcJ  quoniam  u!iwoufji'guinca 
efl.id  cft,q.Lu  patrem cxcltldlt  aJeui'.jo,Sc  qui li  non  excltidcictur, matrcm ip- 
fiui  cl!ctexclufuiU5.  Ncceilc  igicui  clt  cxpr^tati  v :  fcutut  ati  pacrr  cxduuc- 
nu.quod  ipnjtiinon  ptjiisfciripotcil.quaiii  lotorcoiifaJigutncavclaJk: 
rcpudiauer:c>"cd cV  q.wd  magls  mitmnci%repudjai:tccou!.i'  .'.  .it  ea.licet fu- 
tiiiiinilitvtinatcr  b  >noruin  policffionein  accipiat  cum  pauc  qualicognau 
cx  capicc.vcdiximusA^idc  iL>gii.ici:.idhuc  tainen  111  hacipla  bo:.orumpollc£ 
iioncmora  paciciur.cogcttirq',  cxpcckarc  patrcin,  vi  non  pruis  pofsiicam  pu£ 
lclfioiiempcicusquatupaictpciicrit.noii  quili  paujsqmcq  u  :iuct(it(quic 
r.imcxplunbus  ltinui  admitter.dis  pnor  vcnit  ad bonocum  poi'(.iiiouciiitr.on 
iufi  i-ro  vitib  fiia  parteeamaccipit  .ic.l  qu:a  ncc  prms  conipccic ,  liquidcui  fu- 
tut'uiiicifcc,pacrcfuam  tcpudiantc  ,\  t  .nliniitipoilct  inatcr  ex  fcit)  iliaroec 
canquam  lcgitim.v.qtuiuiiu  aucctn  lcgicimtis.iiuc  l.i:c!,  liuc  bonorum  pnflcf 
(otl^raiaixrwiiorumpolIcfliocxcapucViulccogn.iii.iiuii  dclcrcui,//-a.$.yM 
/ifuud*ctjJiJprtnd.tii.4dSC.TerryU.KL-Len\m  edictu  fuccc (TSctu  iacit  vt  pof 
litquts  (ibi  ipiicanquam  lcgiumg  fucccJCrc  unquani  cogmcus  anccquam 
pocetit admitu  qualilegiciiiius.Pra-poiterun.  eiinn  idcllcc,/.i.fi./e^i>uir/>i*aic 
D.drfuccrJJ.edtil. .Kt<nic  lu?c  quidcm  Vlpuni  fentcnta  &:  rat:o  cft  in  d.  fJi fii 
c*ifMi?Mir,t.t,Lx  quo  locoitiferc Dartolus ,  ciuemadiiiodum  ibi  iiiaccrexdudit 
patrcn;  projiccrfororcni  corfitigui:icJiii,c]iLT  li  in  medior-.on  cilctjr.aicr  pet.  _ 
patrcmcxct:iderctuc:itacc  iiipropolitocalufotorcin  (xcludcrcfracrcm  con- 
laiigiiiueuiiipropccr  maciempci  qtuiniutet  coiifaitciuncusevilurllUU  , 
cjua:  umen  (ororcm  hanccaudcmqiicfiluni  fu.iin  cxcludctc  non  poccA  qtto- 
tnmi\sambx  paritcradmittantur.  Addjdiiilletationcm,  <^uoiii.uri)ii:quit)li- 
vec  ablatiui  illi  abfolnti  rcloluancurin  cor.iiit.oncm  l.ittfisttreio^.  dt  tidtt. 
(f- dtiMn[h.l.tmnu  iSD.de  t^.taiiicn  in  ptopolito  factuiu  ctiani  d(l^>oiit(o- 
iic:nA'eaiiiiiidiicti:i:  vc  futcr  fuvcedat,it  Tbiori  pr.vfcratiii,quia  c.us  fauorc 
iiocertUatiUiini./^rjio  U^mo  ('•j.i  jire/f.irerje  /rgat.x./ Jidticorttrai]f4.it.$.cuM 
tjfct/^S-  intcrdMm.te^M.  «.  EtikcXcludicut  ioror  a  rtatic  tanquain  habcat- 
tc  iuspoteiitius,iu'co  hacrccxcltifoper niatrcmfotor  adinittitur,  d.ififitctn- 
(AtgnuitA  .f.cinpccxco i  fcqucucia  diilinclioiiisqiiamibidcni  u.tdit  baitoluij. 
La vesodt  huiufmoui :  Qijaiidoquc,iiiquit,illcquicil  rcniritioimc,cxcludit 
cumquicxtlu  litmc,  ficqudd  lUcieiitotioi  fuccccht  111  locumcius  cjucni  cx- 
^l.l  It.Sc  tu:ic  iplc fucccdit^LCgocxc)udor,l// d.itfutjjimktn,^  d.l.i.i.ttnti- 
r/jTrfrfrerrj^.Naiiiibi  autucxvludtt  pancir.,&  fuccedjtinlocutnp.  :ri'.  ciul- 
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lerhtnje  fui  filirmcritfcexclnditmatrem.ficut  patcr  i  pfetamcxcludetet.Qui 
dxittcnon  fucccdit  tn  locum  cius.&tunc  autilleonem  rcmoOOI  cxdudit, 
i  kvme  cxcunlucwbd  habeatiujpotcnaus  in  fucecilioncA-  tunc  ego  nor.  ex- 
clndor.fed  ooteroadfucccffioni:  vocari  .urcme^rwr.dcichcxclulus  illem 
rcram  natuta  non  elUt,r, d ^.^««/^•^a.nnfie.clud.t  me  ideo  cp  d 

&tunc  rto.>po-eroadJmCti,vt.i.  Auth.Aref.Cu6»*rtrr.W*r.  Jbrenimcxdodi 
m  narurahs  Sl.u*  proptcr  con  wgew.non  ideo  quod  comur  x  habeai .  iu«  pote 
riu m  (bc(  effionc o\m rpfa non  iuccedat  sb  mteftatotfed  idcb  qu.a  lcx  voc.u. 
'  voluunanuakw.fubca  conditioncli  cotii.u  x  non  ellct ;  idconoii  attciidttui 
vtium  .11 1  coniunxfucced.it  vel  mc.vt  ibi.Vtrba funt  Bartolt  cuius  tamcn  nc- 
oticleiuc-itiam  requcd^tir.cooremptobareportirm.  Eftcrritn  ea  diumOio 
plane  commentioi  3c  vt  cttcrxrvrc  omncs  Bartrrh  d:ftirccont;  eflcfnlcm, 
ms™  ad  ru.v,crm»'lc?nm  quas cor.dbarc  volutt.quam  adrat.oncm  lur.sTic- 
commodata:Eui  cniu."qnwics  is  qai  cxcltidrt  exdrdrntcrr.  mc,  fucc cdit  tn  lo 
cum  ndirli.neccfli  *  mc  quoque  cxcludi.Hoc  rpfum  tanieii  eltquod  Barto- 
lirs-do  crc  dcbuicquando cxcludens  fucccderedcbcatin  locum  ciusqucm cx- 
dhfit,cVctu  r.onin  propolito  cxcludens  tr.-.cremmatcrr.ondclrat  inipluiv 
locum  liiciedcrc.vt  lororcm  quoqtie  cxc!udat,qtiam  fratcr  cxcli  dercc.  Qtrd 
enim  vecac  qiimninus  dicamus matrem  fuccedcre  111  locum  frams ,  cdm  ipfa 
ad  fucccOioMcm  pro  parte  vocccar  ex  propr.a  euam  pcrfot  a  ?  D  res  :dcm  cue- 
niretnfpccie^  $. fi fit ,  vtfororconfa.^uii.eawclud.upatrem 
fuc  -edriHf  o  propanc  cum  nutrc,CV  ramen  non  fuccedat  m  lomm  patri  s,  qt.,1  - 
■doquidc  ii  fticccdcrct,ma:rcmprorfus cxcluderet,licut  illa  pcr  patrc  cxcludc- 
retur.  Vcrimtefpondcho.Flk-  mcodifiimilcm  ipcciem.qtiiidmillum  uisibi 
har»ebacpatcriiH]iic)dpolll-tfitcccdcrefororconlaiiguinca,cuni  li  aliquod  itis 
habuiflct  pater car.quampaicr  nequc lororconfarpir.ca.rcqiic  matcr admit- 
xi  vilomodo  pottiiflct.in  propo!ito .ttiiem  licct  r.ullum  ius fucccA.mli  habcat 
rraterco^fans;jincus,m.1crciHnicd,oexiftcnTc,qtianci'jn  ad  lioc,\t%cI  macri 
«xferatur.vcl  cum  matrc  connirrat,rwbet  tamS  quancum  ad  hoc,vc  fororcm, 
etiam  q:is  vtrimq«e comunfta  fit,cxcliidac:vt  apparct  cxeo,qui>d  n  matcr  cx 
ahquacaufa ,  vel  iiollct.vel  non  poflct  fucccdeie.liatcr  conf.i  pn  cus  foron 
vtrimque  coniunclx  propter  ftaruti  autoritatem  prxfmcciir.  £t  ti.rfiis  bcet 
itu  aliquod  fticcedendi  habcret  fraccr  hicctiam  macre  m  mcdio  ciiUc.ucpuia 
iieiretrpfcvtrimqiiccoiiiunttus,noneomtnmtan-.cnmatcr  admictcretur.ni- 
Tnfrum ex fcmiilc.Qtiidni  crgo  dicimus  hoc  cafu  iratrcm  fticcedcrc  in  iui  fra 
trisconfancuinci.qtiem  ipfaexc!udit,ad  hoc  vt  fororcm  qt;oqucexcludat;^cd 
ncqaealixpattesdiltincbonisBavtoli,  etiamll  venreflcnt,  lpiiiis  tiinen  fen- 
temiam  confirmSt.Nam  in  noftro  cafu  frater  confaneumcus,  qtu  jx-r  matrcm 
cxdudicur ,  ideo fororem  excludcret fi  matcr non elfct,  non  quod  habcrct  illc 
iujpoteiititiSvautanteriu.sfcd  quia  folns.&^ytvcrbisParnniani  vtar^n  /.  %.  D. 
<jni  fttiarjn pigri  /ji.cfUtSd  non  tam  poror  forore  m  caufa  fucccdionis  quim 
folusinuenirctdr,  CtVm  cr.im  ponamn.<:  (1c  concepta  eiic vcrba  ftatuti ,  vt  r.c^ 
cnte  friia  paui.nequc  foror  fratrr  fucced  at  cmntibus  m  afculis  ex  ccd.  m  pa«e, 
apparctfolain  m.a&uK exiftchtam  faccre.vtnullum  plar.c  iui  GtCCfderuli  ha- 
beatfrBT,ina,r.oiimagisquarri  f»ipfainrt-ramnatiira  nonciTcf.iiqu:dcm  ad 
cam excfudcndam &  afcendam  jTucccfMone nihil  aliud exi^,it flatutu, n:fi  vt 
mafculus  aliquis  exict.Quarnquam  cnini  lllud  ctiam  veru  clt ,  quod  ui  vlun  u 
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projxuux Decadii  errorem difputaiumus ,  ilUs  ah!.ui uis abfolutis  , txitMtbm 
«j/Wir.rvoiitampolitoscllc  maiculosin  dripoiiuutie ftatuti.vt  vocentuiex 
ll atuto^juim  v r  us ius  vctusconfcructur  fucccdeiidi cx lcge u.iabiiL qux por- 
n'i  uu  f  Jos  n.af,  ulos.fcd  vna  cum  mafcuhs  rirminis  vocat  ad  fuct  cflionc 
C.de  liitr.prtttr.Cum  tanicn  lUuJ  qioque  vcrum  liUJUod  nec  Bartohis  ivcga 
ic  pCKCitJEllc  illosctiam  uofitcsin  «-onJuio  ;e  cxJulumisrtruiinaruiii.cucnic 
ncccllario  vt  cxuntc  vel  vno  mafculo  Jereracur  ei  hcrcJiusex  legc  x  1  l.tabul- 
&  quidcni  in  folidum.Quia  umctii  cx  icg.-  x  j  i.ubul.nou  dcfcratjarhcrcdius 
malculo  i.ni  provinh,cuma<fcitfiha,cui  aliam  virilem  ctiue  lcxticrcircpolTit, 
qurnam umcn  neceiTitas  aut  rano  fubelt  Jiuidcndx  dclauonn  intcr  cosqui 
Jimui  aJ  fiacu'flioticin.tdmitti  nur.quam  jJotfir.uNcc  ennn  fulct  le*  hcrediu- 
tcm  huittadcfcnc.vtnec  ahudqujcquam  liullra  Faccrc-,  fiultrambdererret 
filix,quam  tlacutuin  cxdudit ab  oiniii  fpc  fucccfliuius  fub  iU»  tinuini  condj- 
t.\t)ftc,fim<ifcuhittxuttt ,  quxcoiiJiuocjultJiliaum  atqucpct  ccrumnatu 
rain  cwtumclbnaiiaJuinahqucincxure.Atqui  cxureillum  ncccueeit.vup- 
li  hctcditas  per  lcgcm  dereratur  ctiam  pro  virtli  ctus  ponione.  Hoc  rpfo ^itur 
ouoJ  lc-x  x  1 1  .ubul.ci  dctciT  hcrcdttateni,  vidct  lam  cxihulfc  conditioiscmot- 
clutioms  ftrtninanim.itqueitaricrinonjjollevc  hcrcJitatempTo  vllaparte 
vnquam  dcfcrat  rihx.cui  fucut dclatura ii tbtutum  nullum  clict.  I^roinde ni- 
hil  aliud  faccrc potctt  mii  vt  toum hercJiutam  liJi  malculo  dctcrat.nvducto 
in  ipfa dclationciutc  adf^cfcendi, aut  potms lurc  non  dccTcfccndj^uod  alio- 
qui  noniujir>otldclauonetnlocumhabctcpollct.  Solct  cntin  dici  adaclcerr 
portiuni  portioncm,qux  ahcn  vel  Jclau  luctit,  vcl  Jcfcm  potucnt ,  non  aux 
lam  litacquJliu,/.f»if  f.  bum dtfmitti.C.dc  CAduc.tt'd.t.u>trtdum  g.Dtvfmfr. 
ddcrrfc.  Quc  autcm  alteri  nequc  dclau  visquam  cu.ncquc  dctcrti  Dotuit,can6 
tam  adcrciccre diccnda  eft,  quiin ab  aha poruotie  nuivqtum  fuillc  diijjJa.Nfi 
idcmctitliiUtutum  naconccptum  (n/iuctdeiitibuimAfcutufamiiM  m»»fuc- 
tttUt ,  aut  quod  elTetfu  tantundcm  ett ,  txt*utiiui£rfKCttderiitbm  nufcuiu. 
Hoc  cnim  cafu  fola  mafculotum  cxtltcnua  non  facit  vc  cxiftat  ccmdi^tJocadi». 
liomskrrijinanim.quasivonalitcrlututuiu  cxcluJi  voluit  .quamh  mafculi 
fucccdcrcnc,cjui  udkh  ctiamii  cxccncJicti  cx  varns  caults  j*»tcli  vt  non  fu«x- 
daiicJiue  qu6d nohm fucceJcrc,liuc  cmiid n6  poflint.  Priusergoclt vt mafcu- 
Iifuccedant^uamvtrVrminriintcxJufx.quuinqiialibet  conditionaii  dil- 
poticionc  conJiuoncm  antcomnuimplerincccilcclt.  Quai-diUJUtcm  hha 
«clufa  non  eft.tam  Jiu  ficti  ncquit  vt,  hctcduas  foli  mafculo  defcratur,  qciia  fi- 
cutcondiuoexclulionis  fixminarum  ipfam  cxduiionctn  prxc cdcrcdcbct.ua 
acocluusclleoportct  rtrmmas priulquatn  folis  mafcuhs  tota  ncrcditasdc- 
fcrti  poflit-NccclTe  igitur  cft  hoc  cafueuciuie v t  mafculodimidia  tai  tutn  paa 
hercttitausdctwatur,aliadHuicua,qiJx  fiha-  dcfcrcndacirct  mar  cntc  m  fufp<- 
fo.quoufqitcfciaturan mafculus lit fiKCcllurus.  Maiculoautem  lucccdaue 
eo  ipfo  mlianti  alia  poruo  ci  acquuatut  lurc  adcrckcndi ,  unquam  qux  am- 
plius  non  poflit  acquin  fihx  propter  lmplcum  cxclulioniicondilionOT,vC 
nos  traraauiinusiniineDcca.hsiupcr.otis :  Ethocniin.rumcalu  rweftdicj 
mafculum  m  fuccedvndo  non  um  folum^juam  potiorcm^:  v  t  Uhiuiiiu  Bar.. 
wotentiorc  inucnir.,  quiaquamuis  folus  iucccdit,r.on  taircitci  loli  dcicitot 
llicceflio  tou  mitio  delatioi.is mfpcfto Jcd  pWs  Jm.iJu  dumaxat ,  ita umcn 
WcofucccdcniciniHa  fuadimidia.totuiu  lusdclauomsquod  incumvfcjuc 

tma 
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DECAD.  XXVIII.  ERROR  L  n* 
rifflnnunfcratinfufpcnfopropartt  fomris  ad  tpfum  dcuoluitm.  Acqui  m 

"Knetiam  Jefuccedenribus:i.quc  pcrpcmus  Bartol,  cuo, r  cft ,  mjbd  fta- 

CZnt  qu.li  .uhil  irwfnt  mpo&  0«  m  cond.c.one  <ub  cmal.uteextan- 
»l1 L 1  b ?a  >  uuce  tucccdeimitm  :curo  tarocn  hxc  duo  pfaitt  diftcrenci. 

r^lutuentiat^ 

SSrlr^iefarfkcft^J  perqucdkbet  mdculoscxcantc, 

•  dud  rcrminasfcaWreos  dunuxac.qui  Gnt  capaccs  lucccdendi :  quando- 
qaidem  qu, lunc pe.  .w       j  poiluntprocxtantibusha- 

rffisJf.ahcpocafuiinc  vcl  H^H^TZ^^ 
auJa»keauspeil^mi^  obltare  uJos  tcc- 

L1SSluf.omStominar,U,r.  Eccx  hac uuoque parte  ceroummcu.b.um 
difcmtio-*  Bartoli  pto  nob.s  eonoa  ipf.us  fenccntiam  pugnac.  Facrtur  cn  m 
,He  ououcs  ,s  qu.  rcmociordl,cxclud.cren1ocorcmme^onquod  rubcatms 
SSfiScTM fcd qu.a frcit vtdeficiat  ^JJ»»^». 
ulumvoc:ftutadf,Kcefs,one,,,^ 

ftcncri  uoliu  iic  in  conitione  excluhonis  tem.namm ,  hicatque  promde  « 

™  c  n™  luccederc  quia  per  matren,  exc  ludatur.ron  co  nunus  uroc 
3 Ti  l ^  rne  oofsKulaecum  fmre  exclufo  fucccdere  cum  nucrc. 
acrxt<JWarerorot.,nepols.c.  a«'  ft  v,  ^beat  afe  1U5  m 

&f*Twfik£lli«  loquerecur,  adW  umen,- 
nondeextam,bm,WdefK  ed^ 

cWcouentcr  debeciam  «fturovincere.Klorotemcxtiuuawy 

W«m ta  ue fili* co..feruacum mrclltcicur. icd qucJmaS,sclt^ctltec condi- 
Sb^. fihat.clufTru.tper iW  ""^J 
,31«  „m,Lm  pcr  rrauero  exclufionu  condiuonem  occlud.tiu  ,me- 
qi»  Proptcr  ""P^P^UT .,: ,auoauer.tio  conavnat  eiufdcm  forons 
horem  caufaob  >d  ^WT2  .fucccdendi  f.t  potencius' 
cxc  iidcndx1ob'dnumnimquhdh-act)S.usincau. .  >ucceu  t 

dchWamncaungiut^^ 

poiicadXtationefororemquanuit  ^^X^TotZ  ^^ 
Uccummauc/cdfola.nmatr-.qu,^ 


ANT.FABRl    D  E  ERROR.  PRAGMAT. 

iuLLcJ-rt.qujapcrmatrtmexcluJicur,poicit  cjmcu  abqno  caiii  lucccdcrc ,  ii 
nou  cx«.ludatur  pcr uiatrtm:quod  furriLii  vt  forotcin  iajii  indc  ab  mitio  ,  &  o- 
iniuiiiodo.oiiuiique^cafu cxciudat.  i^iiui  cimu  n  nutcfnollct  lucccdere ,  aut 
autedccLuaumvuluiiUkCiiimcicctciuiiEo  i  i.tcm  ijfufjtctidumcrtcc  rctu 
ii;i  intcrh  JuemiV;  loioicin.nc.:  itubitandiim  cxcludidcbcrc  lororein  pet  ha- 
irc:n,hoc  pr.rlcttini  aJJito.i.c qu j  Dattulu* clhigiuiu  qu.rf  Ji.q.i  hI  tiatcr  ipic 
vebttucccJcrciuJK eniiu  concunuiitoiinuj,  ,ju  r  itaiutum  icq.i  i  t  *J /oio 
rtscxclulionciii.Ei  taincn  quomoJoficn  poilet  ,vt  pet  tiaiicmcxcludaiur  io- 
rot,cui  lani  lcxdutK.lci.ini  ulnilaium  hcicditaceni  ilctuliileti  Dctulilicc  cmni 
liucdubio roiori  cum  dccullllct  matn/uiudum  lorot  eotcinpuTcpct  hattein 
cxclulacrat:  eaquenmuruiiiicstvcillct.vi  i.cqucqiur.diiilotoi  propaitc  iua 
hcrcs  ellc  poiuillcc,inat.r  111  loLuum  A  c\  loto  ailc  llcrcs  hcti  pollct,  neque 
lorof  j.t  paticm  tuaiu ..  :  i  ;  .  uni  cxpcctate  dcbuiilct  uutris  adiuor.cm  ,c  im 
taiuvncctcum  uxficiiuoi  potuilk  vipollct  loruraJircportionctn.quxiuit;- 
quamci  tuillct  dclata.  Porio  li  adui.it atquod  recclliiio  admittciiutim  clt, 
dcLtcaiii  fuidccot.afup>irt:oiicmliercdKati»l'>r»riiaiiqiuni  iioncxcluiat  nct 
tiacrcn.,illiiJqiioquc  cc  aJuiitteie  oporivba.i.o  .  pi  lu  lupvnriticnte  p  llcj 
nutiis  rcpaJucmncm,aot  iiH.iicm  taceic  vt  foioi  pct  lia:tcm,aut  rtoptcxrn- 
ttciu  cx Judai  ji  .  ei ..  lumquc  exclulioclt  ,qux  fur*  ruciut  pott  adnullioncm, 
adimlTio  autem  cx  i-eUuoiicxfumaiur.  Idciiiin  .h:  t  Itnutum  quod  icnnuui 
cxcludit.vt  in  carum  perfoiuitnpcjut  non  taiuiiiii  jcquilitioucm  .fcdetiam 
dclacionem  hctrd.taiis.  DiLCsiotuJ"cptoB.;rtolo,lji)tnduinellc  hoc  cala 
quod  Vlpuiius  aic  ui  d.)  fifii  ctnfiotfiimfA ,  vi  coyatur  loior  cxpcciare  adioo- 
ncm  ma:r.s,r.c:  pnus  hcrc?  vilc  poiIit,qium  matci  hctcs  fucrit ,  vt  appareat 
paaditioucmnuaivcxcluluinluiflclracrcm  coiifangiuncum,  qu'ptoindcex 
co  tcmporcnoiidcbeiciampliui  ubiiarc  Juioii ,  nc  poilit  illa  fucccdcte  iimul 
cai.i  iiiit.ctqucn.aJii.o  ium  &."  111  Ipc  :c  a.i  j;  jit  cer/un£Htiif4  ,  matcr  qux  a- 
Iijj non  foict  cxpcctarc  vtrum  coiifjnguinea  vchc ad]rc-.necne,coprur  tamen 
expcciarc  fororiv  aJitionem,cum  patcr  a.lcil.vt  ii  iuitc  forot  repudiabit ,  pof- 
lic  iiiatct excludi  pci  patrcm.  Vertunrcfpoudco  inter  hos  cafus  niuluiniin- 
tcrclTe.Priiiiuin.quu  non  ftcut  ut  cafu  noYtroforor  pcr  Iratrem  cxcludiuir  iub 
illatar.t  imconditionc^Siftaterexubifjicc  promdc  adimtucur  mli  iiuS  eon- 
traru  tlla>:oMd'tioiic  Si  i.atct nonexubit.  ha  &  apud  Vlpianum  vocabatur 
matcr  cx  Teitylltano  lubeacondttione,Si  patcr  non  cilct  ,iicce  contrarioex- 
t luJebjcur  fub  conuana  illa conditione.Si  patcr eilct  Nulla enim  tahs  condi- 
i io  tiuc  a/firinauua,liuc  ncgauua Tcny lliauo uifcrta crat ,  ccrnimqtic  eil  n ,a- 
tu  obilate patrcm,uor. qui  cxtat, adcoquc  ncc  qui  poilitiucccdcre  aliquo  ca- 
ui .  kJ  eum  dcmum  qtu  fucccdiciV:  co  folocalu  quo  fuccedn.Qux  tes  tacit, 
vtquandiupatcc  aduuui  ptitcitipciidcatqiuJcniiusniacntticd  i.onideou- 
meuiutercidat,!taque  moram  intcnm  patrtut  matcr  ne  prutj  polTit  adire  cx 
Tcrtylliano,  quam  ccnuni  cili  uiupiat  patiemexnullo  capicc  poflc  fuccede- 
rc.Scd  patic  non  valcnte  fuccc Jere  pioptcr  fororu  coid~aiigiuncx  aditioncm, 
LL^cauquocafueueiiirepotuericvi  fuLccdcrepoiTct.njmirujn  ii  coniangui- 
iicarepudjailet.iioneoiruiiusuiccederc  nutctcx  Tcrtyluano  potcft.  At  in 
colunolVroadexcludeiidam  omm  cafu  fut orcm  ptopcer  rVatrem  ,  l  ufticitha- 
trem  cxtare  qui  aliquo  cafu  fuccedcrc  pocucrit,  licct  cafu  >  dlc  proptcr  m atris 
adrcionem  noncucnctit  ,quia  pctii  dcverumeftcondiuoncm  excluiiomsex- 
utiue.Cuicrgo  expectabunus  mauij  adiuounn,  qui  ctuirli  nuila  fcquatur. 

non 


DECAD.  XXV  1U.  EHRORIt  I.  «: 
ims  umcn  vcrum  er.i  exclntion.i  cond.t.onem  defec.<Ie,«rj«».  /•/• 
0.dihtrtlt«ft«.  Pr.rtcioiinquxlW\  Ip.an.cxalio.u- 
'-.XSl LdU*u"idchi,«fcfo«o,  «rfB^ri^^W^W 
reTOcitwtur*J»CT~''  ..crrtTenylUno.l. -dcque  ht  u  mhil  artut- 

S^^ISKKSS  ubularum.qux  <oror,  gm^kydo  bctcdit» 
^SrSSSIIS  a.lc  ,i  nonpoteius  e.us  rct.netecur  &  luioendete- 

Wrpt  P  "S"  , ^'Hq.tccon.uncUdie.ipcrrVaucm  cxclufa  non  eftdc- 
nviin,quam  ^*F"ir°  ^^««lutun.an.  co.Utnut.onc  AW.n*. 
tvrt^hercu.usrtC^ 

p^vtproputedc-t^ 

Wascam lufpenuoncm maiK  .  '    t    cominunehabcCCUIH  noncx- 

quafupcadixi.nusAq1" ruW Uum  nullal.s,  ncc  n.li  intcr 

^iUfT-xpc^b= 

vel  5d0  fotorem  haiu.  P»»»"^^  M'm  ^ccdct^  1,  lus «todcOV 
^d«c,vclrcpu<l.antcquoquc^ 

^.nto^ 

penicum  verb.s  d jfo.  hetcd.utcni  ad.n.ttcnda.n  ef- 

f-cndcntJum,qua.iut.infucrulmm  cxtra 
tVancsvnmqucconiUHttos. 

H  >j 


noncomag' 

K  a  ;crt} 


ut      ANT.  FABRIOEERROR.  PRAGMAT. 


ERROR  II. 

Si jUtxtnm  in fteprtfcrtpt*Jpttit etneeptnm  tffttftr vtfbttilLt 

fuccedcntibus  mafculis. 

t  it  d  relponderem.liftacucum  ita  COnCCpCUfn dlct  ,/meee- 
deftHm  m.tf(*i»  f*a»i«««  ntnfurctdAt.Kcc  cuim  tunc  (oli  ma- 
fculi exilceutu polfet ( "otorcrn  excludere.li nonctiatn  lUe fuc- 
cederetJacce»lercauteiTiiprcnonrKKcll,non  fol.im  lirriater 
fucccdacqua?  fratresorrmesccmf»iigiimeos&  vtennostxclu- 
dit.fed  nec  ii  mater  repudiet ,  quia  uullum  nis  hoc  calu  habcc 
ftater,qaod  ei  conlcruare  ftatucuni  potuerii.Nouoqtie  nue  indigcbat ,  vt  poT- 
letfuccederecum  focoTCvrrinqueconiunda,mult6ni.igtsvtp-)llaloluj  luc- 
cedcrccxclufaforore.Nainexlultinianicoiiltitiitioiic.iicqiie  amcforore,ctux 
derutt&o  vtrinqucconiuncta  fuit.pwtcft  fuccedcie,nequccitni(orote,fcdtan. 
tumpoftforoiem.laftatutoveromnic6  irimis.quia  ponmws  fhcuto  nihil 
ajiud  cautum  cflc,nifi  vt  fuccedcntibus  mafculis  ftxtiuiu  non  fucccdat.id  cft, 
ica demum excludatur  li  malculi  fnccedaut ,  at  non  ctiam  vt  fuccedanc  maf- 
aili.Quod  nominatim  &  verbisdifpoltrtuis  er.it  neceflario  induccnduni ,  vt 
polU-t  frater  fuccedere,eo  prarfcriiin  cafu  quo  ex  iure  commtvti  impedicbatur 
non  modo  *  matrc  dcfuncti,fed  cciam  a  forote  vtrinqtic  coniunda  ne  fncce- 
derepoflet.Qiianuiscnim  Bartolohoctnbaeremus.quodillevult  ablaciuos 
iftosablolutwsiiTdiicetedifpofiaoTieni  facere vt frater  fuccedat  ,St  forori 
praTreratttr^quia  cius  fau<»rcita  ftarutum  cft,arg.  t/ernt  *lw*  69»  §.f! tejfattr. 
dt/eg.Ufidetctmmiffi  ii.f.eitmefet.c}-  1-tntrrdum.dt  legttt+U  tatnen  mtelligi 
dcheret  dc  illo  cafu.quo  iam  aliquod  ius  habcret  fratcr  a  iure  comuni  ad  fuc- 
cedendumfalcemcwnlbrore,vtftatttti  efWhtsincototus  conftfterei,quod 
facerct  ius  fratiis  potentius  quim  forons  ,  facicndo  vt  ille  (blus  admictcretur 
exclufa  fororc,quam  altcqui  ius  commune  firaul  cum  tpfo admitifler.  Sed  eo 
cafuquofraternuHoTrrodopoteftcxiurecotnnitinifaccedere,  vt  cum  ante- 
ucrcitut  non  fol  tir.  a  mattc dchindh ,  fed  etiam  a  fbrore  vtrinque  conruncra, 
quis  dicat  fafhim  cfle  potentitu  per  ftatutom  iuris  fratris  ,quod  iiullum  pcni- 
tus  fuit?  Aut  quis  ferac  cam  ahlaciuis  iftis  abfolutis  vun  tribui ,  vt  non  cantu  m 
deferancheredicatemmafculo  tanquamex  ftatuco  ineumcaTum  quopofi.it 
illc  fuccedere  ex  itrre  conununi  Jed  ctiam  pnfcrant  rnafculnm  forori  in  eo  i- 
plb  cafu,in  quo  altoqui  fbror  fratrcm  cx  iute  couimuui  exclufiilcc  ?  Tnplcx  fi> 
quidem  hoc cafu  abrogatio iuris commuiiis ncccflaria efh  vna,  vt  fbrot  vtrin- 
que co.-nu-  &a non fuccccfat,qux fbla f iccederet -.aJccia.vt frater iuccedat, qtu 
ex  conftitutioneluftiniani  arcetur  »  fuccefsionc-.tcrtia,vt  prxfcratur  forori  fra 
ter^rui  fbror  cx  nouahiftiniani  lcgcprxfciTera.Alioquin  paulatim  dicend  um 
eric,cjuod  camen  nec  Barcolus  ipfc  dicere  aufiu  eft^uain  luccedente  defunit  1 
matre  adhucdcberc  odmitti  fratren  confiiifna.ncunijCanquamex  llacuto  vo 
catum  ad  excludendam  fororcm,qnx,(:  ftatcr  non  cflet,  matri  pattcm  facxoxa 
fuiltetjfimulque  cum  inacie  fuccefiura-Fruftra  ciiini  mater  tueretur  fe  confb- 
tutioncluftiiuani/i  frater  po  fc  habcrct  ftatutum ,  cuius  canquam  luris  Ipe- 
caaliorij  maior  authoritas  cflct^ui  m  iuris  commuius.  Nec  quicquam  matns 
uuetcllc  viderctur,aa  cum fbiote  vrnnquc  torauncia ,  an  vero  cum  traue  c6- 

fangui- 


DECAD.  XXVIIL  ERROR  It  «- 
finewwo  fuccederct,du.n  nc  mmiis  vno  cafu  quam  al.o  confcq.ieretur  ,  v- 
uotrx  auccm  cafu  hibcret  dimidii.  Ita  fie.ec  vt  Itatuium  qood  proptet fi  atie 
«Uk lorc«m,ratfuspropterfororem admittCTCthaucm,,  ontantum  in 
prxmJic.utn  lbrom,fcd  cuam  m  prxuidic.um  W»,ft  co  eaUi,  quo  li  foror 
!mUacllei,rVatttnon  a.lm.ttetctur.Ei  tamcn  tatctur  BmkJm^  veium  dt  ira- 

m cu.n So lu,  W AW...K * hmi*  mf**»m*f.i:  R«- 

L.utcuamrat.o.urn.ecxquiutisqtucccrtenonpautut  vtplusmmhv 
ES  haia  ob  fororcm  cxclufam.quim  l.  .pla ...  retum  natuta  nofl  cllct. Qmd 
euun  amplius  raccrcrxrtcltcxclul.oltatutana,  quam  vt  p  ifonaqu.c  escludt- 
tur pro  mortua  habcatun Atqui  .i  forot  nulU eflct ,  non Uccvet  t,  ■» confan- 
•uineus  parwm  matx.  dcrunct..  Fateamur  eigo  non  eilc  hoc t  alu  vocatmn 
frarrem  pcr  ttatuium.liuc  diCtu.n  RtfituJtmfm  mtfculu ,i>uc  liinpUiiei 
mSmc  promdc ttdndi fororen.,. ,on quati  habcntor  ius  deh.lius.lcd qm 
f.  cxuteite  cond.uonc  exclullonu,Qti?  poiro  condiuo  feirper  cx.im  c.m  ma- 
lculos&cced.tA  c  contrano  fanpcrdcnc.t.cum  makuk.s  m,  lucccd.t.l.  lUO 
ccdtues  mafcuh  pof.U  f.nt  in  cod.uone-.fcdf.  extantes  cantum,cx.iU cod.uo, 
J.cetmafcuIusnonfucceJat  ,li  mod6n.pcru.uat.*;  alquocaiupoffit  fucce- 
dcrcJ.cet  poltea  nec  fucccdat.ncc  fuccedcrepofllt,  vt  in  Umili  loc*wnt  lurcc. 
mlm»dv*lt»\*  n.dtb,n,r.pfco»tr.ubul.  Tunc  vcto tantumdchcitcum 
autmafcul.  nulh  fupcriunt.aut  liqui  funt  funt.iucccdcic  null.  n.odo,. u!Uv 
^SliotnmtJUirauoma^ 

nJccafus,quo&  mater  adi.tA  forot  vtrunque conitin^a ,  non  v.deatur hauTc 
flatuw comprehcnfut,  c.bn  non  cognauci.nt fta.ucntcs deexcludenda foiote 
Ptopterfratrcm.qu. fucccdcre  ipfc  non pollct ,  fcmota  ..ucem  poteftatc ftatud 
ucceiTio  lecem  acc.p:at  a  lurecommuimfed lam  refpondmmi  tu-  c  mc  hoc 
d.cipoflecam  ftacucum  co.ueprumeitpcr  ea  vcrba  fucccdtnt.h,,  mtfimkt, 
nonW,am  cum per  illa.dc quibus  apud  Uaitolum,«-^»i«/ mjimHl.  Extarc 
cnim  malcuios  tufficu  ad  implcnda.n  cond.t.o.,cm  cxclui.on.s ,  ncc  Pr.vtctca 
rcqumtur  vt  fuccedant.f.  mcxlo poffint fucccdctc.Ac  ncc  requ  rirur  vt  p.flinc 
fu?ccdereeo  mfo  cafu  quollatut.  poteftas  inducitur.fcd  fu.hc.c  vt  a,wuoca.« 
ooflint  .11.  fuccedcrcquamuis  m  itto.ion  poflint,  maxime  I.  talis  caftu  .llc  Itt 
m  quofeta  clTcc  ftntucana  cxdul.o.l.  non  ab  i.ut.o  mduccrcttu. 


ERROR   1 II- 

Lc  mafcMlt  <mi  *Hf  rtmmtttuit  fut*r*  fncctffitm.M  tsbjht 

kror,        fl*t«t*m  txchdAt  tXtAntAm  AM 
futctdtntibui  m*fcMlit. 

L  a»  i  f.  ponas-ita  et.a.n  concepto  ftatuto  fucctdntibm 
■w4r«/^,adeHchhumvcltiatiem  qu.exclufushta  lucccliio- 
'  ne  pcr  paCrum.id  elt  pcr  propr.am  rcnuntiauoncm  non  Imc 
\  caufa  faclam/cd  cui  caufam  dedcrit  al.qua  pccun.a:  :1iuutas. 
tautqmdahud  pro^erquodiuraueuc  len.h.l vnquan,  cxbo- 
^■wJ  nuautpatcnns,aut  matem.s,autfratcrn,pcun«u.n  uuliurJ- 
dtuner.imnec.llanumcitad  talespocuonesconmmauda,  v.dctutpiobabi- 

rt  i.) 
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liusquod  vuh  Baii.ad  dJtg.\.ij>tniilt.D.dtb<in«r.polI*imtrjtt,pcrwulc  haben- 
duin  hunc  litiiim  acli  iucvcirillcc.ciini  m  vicctn  1  -oruonis  fua:  hcreditartx  ab- 
mtid  hai>eacqu'xliu>iihd>iiillcc,ii  non  icuu  nuilct/i  $.*dutrfHi.D.fiqwdi* 
f/Aiui.pairon. V tqucn udmodum  facit juncm  cxtcrii  in  computaoonelegio- 
mr  tiucrccrcKUnpcdiJC  (iicccdcrc  uh.]  ■  nicxiicciisfecuiiduintbtmirirx- 
tli'!turittiiltJiucn:um,qii:imutsprxtcTitm  iplcuon  poircttcicamcntu  vcluul- 
Iumdjccrcivctruuipcre  quiaiiccdebct  iniucuui  iUtcolo,cc  itoltrisctcdinius. 
Milu  csuien  jttciiUiUiiiUie.  utouhrc  UuLtouu..duiodilj>licct.Adcwvi-rum 
cll  uni  nuiL cile  m  Bartolotjln.aiit pouii>> um juuc.i  ma.Traciaienun  Bar- 
CohAcunuatiuit.quoltjtutuiii  uc  coiucpumi  pcr  vct">  nnrrMs/rfwjiinii  pcr 
vcrbumy^rrWCTfifriu.t^uioprxliipjxjutorcw  110  i  h.iocc  dut>.t.uionein,quu  ad 
inijlciidamcxJunVmisco.idiiio  cm  firtfici.ic  cxute  iiiafculuunliccinonfuc- 
ccd.it  vi  uipti  d.lpuuuiiunis.Ulcoqucouoi  1  diljnuajocit ,  Au  fucccdar.aut 
pcocohabcndusii^aji  liuccllcnc.  Etcamc  >  tvu:oliunou  ajiaratjonchabei 
Ciim  procxUiitcquiuiq.i  id  cuih  habc.H ctu  profucc  dentc.l  quopritnrim 
•2c  moxim;  fallicur.Si  ciuni  non  aliaiatiorxcri.de  us  cfilutcc/fillc  cjtiJin  qu'>d 
rcnuilliaucrttaliqtioacccplolii  viccnipuic.uiu.  h.Tcdicanx.fcquctuT,  hie  \i 
Ucealiud  Jicenduni  lit,cUJmlidcccl[c.it.ince  paitcm.aut  maucti'.,aut  rratrc, 
cuius  fucccfJiotii  rcnuiiTiauit  ,qut.i  lcmpcr.vquc  vciuiii  cru ,  jcccptaui  abco 
tuiilcpoiuoncni  hcredn  inatn  ,  aut  filcein  q.ix  jwcioius  twrcditaux  locour. 
Aden  vteciamli  cxcaii  lilto  vcl  tiiia  rcnu  in.iutc,uciH>s  iliquis  fit  qtu  cx  propna 
perfbna  vclit  iticccdcic,cc  ietytiinam  pric-cc.ijnqtiam  rcpraicuiars  nantam 
pcrlbnam  quim gradtim  pcrlonx  qua-  rciiuncuiut, cogcndus  lit  unpuurc  tn 
fuam  piiriioiictii,tjuod  rcnuuuaitsacccpcrai ,  pu-lrmm  ti  lit  illc  heres  rcntin- 
tia:ius,cx cracht:sper  Bart.C..iltieiif.M  aJios m l.jmfiiperiht u<>\. D.dt*cq*k. 
itr/i.Ncctamcn  vcruincrit  hoc  cafu  ioi'.ccptofuu'u>pcr  vcrbuni  ,  txtuttt- 
ix./n»/r«,cxcluuiinui  tiliain  vd  fiuorcm  pcrhuiuniiodiinalculuni.qucnive- 
ru^nctt  noiicxcore  tcinporc  morttscttis,dcciuui  fucccfTionc jgitur.  Cetxurn 
eiumciljC  im  ltamtu  nKaloquicuiv.x7.ivi/(i(«<iM/r«/;#  ftmm*  n*n  fncctdtu, 
ad  illu.l  vnicum  teiupus  coltaum  clle  prsccixe  cxiiicnuam  niafculorum,  m 
quo polTic  fuccedi.quod  non  contu.jyc  niii  patrcfamiliasdefuncto  lig.u  DM 
htrtd.vtl 'tfl.vtndit.l.i.D.prebrrtd.  Si  cr^o  110:1  cxtet  cotcmporc  malculus, 
cjuancumuis  fingas  cu  fiicccrTillc,  fuaiiiciuc  pt>rtioiicni  heredicaru  pcrcrpitie, 
Dcri non  pocell  vt  tb.Tiuiiaiiiexcliidat.  Alioqui  aitm  pntcftate  iplius  mfligere 
ftsiiiinxdamnuincondiuoiiisjiSc  faccie  vt  vidcamr  conclitjocxutiwc  ptitrt 
quauitc vcucxtitcfit.QirKllaitc  uiiqtrumctt,  &  jll.itucr.uuin  volvuatc  alie- 
iiunixxemploeiusquoddjci  fiilct.Eum  qui  fub  conditione  rogacuscil  fratru 
fui  hliis  hercdiutcm  polt  mortein  fiiamrciucucie,  autcdicm  fidcicommifli 
cedcnccm,ncquidcm  cx  votuntatecoruni  pollcreftuiicrc  usin  poteUatepatns 
agctiiibus,ctini  poffitdiefidcicominifli  ccdentc  fui  luns  conftuilus  ipils  debe- 
icrcrticui.vcl  li  ahqius  ex  his  antcdcccilcru,  dchi  ommhusi;.  /.fJnvfiumk* 
114.$  DmLi.Di  /tfdt.  1  l.vxortm  4 /. i.Stntm ttuntnm. Dt  Itgst.f.  c ur ergo  no- 
cebitfreiniiusnc  pofsmt  fufcedcrc,hicmafculusqui  icnuntiauitalicrooac- 
cepco,quafi  ipictotaliterfucccdatrftim  uequccxtctco  tcuipoiequo  txactuv 
dum  cft  de  fuccefsioitc:annon  pnus  eft  vt  cxtet ,  quam  vt  xel  fucced  at ,  vel  ha- 
beri  poAit  profucccJenujRurfusquoinodopotcft  hibenprofuccccknte  is, 

2tu  pcr  paAum  iuratutn  de  non  fuccedcndo  leipfum  a  fuccedendi  mrc  cxclu- 
nt,  adebo^equcanlJarcolai  vult  impui*  t>r*tciui  poflc  }  Qiiainquamin 
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hoc  cjurxjue  errat  BarloltisA  alms  is  error  eft  qucm  nos  iam  fxpius  in  prarcc 
denubus  refutaiiimus.  Ctlin  cnim  rcnunciatioucs  Mx  ucicam  cor duionctn 
illam  habcanc.ii  heredius  ab  inccftatodcfeieiur ,  idcbquc  iielauorcm  hctedt- 
tans  nulltHnodo  itnpcd  ant,  quam  ccontrartopro  condiuoiiitimplen.cmo 
reqturunc.imjxrdiant  vero  (olam  acquilicionevdque  non  ipioruie,fcd  quan. 
tum  adeffedhnn.laacndo  vcperfonaqar  renunciauic.cogacurfcabltir.erc, 
ne  periunum  mcurrat.Apparet  per  htviumodi  rcnuntiauoncs  nec  colli  nec  im- 
pediri  tus  ftucatis,  acptomdcnOcominusinutileeiletellamentu  inquopur 
terita  tit  taiis  perfbna,qiix  non  obftante  eiufmodi  rcnunciationcdebuJt  omni  - 
modo  vcl  wfticni.vcl  cxhcre  'ari.  Ncc  dubitandum  cft,  pcffbmttu  ilhm,qua: 
rctmntiauit^i  (itcx  hbcris  primi  gradus ,  obftarervepoCiiSc  alis  rcmauotjhus, 
nc  fui  hcredcs  dici  poflincaut  in  fui  hcrcdis  locum  lucceflillevqticmadmodum 
Sc  cxhcredacus  obttat  ncpoaJ.t.fJi  p*w.  D.dt  nnauig.cum  tmnnttp.  hb.  ttni.l. 
fiftttfihv6.D.dtimnftrHptJfiripta.-i.D.vnd.liktr.  quaimus  exhercdatus cx 
qtto  ccmpore  confirmau  eft  exheredatio  per  adiuonem  pro  mortuo  habcatur, 
dJ.t-i.fi pMttr  t.vtrffidttfiftttrutu.  Dt  nmung.nm  tnttnetpMtr.twt.Kemv* 
o^uaexhcrediutio  nulluin  errectum  haberepotcft  ,  quoufque  confirmata  lit 
pcradiuoncm  hetedicatis-.ius  aucem  fui  heredis  oricur  antcadicioncm,  &  illo 
temporc  quo  cxhcrcdatus  non  poceft  dici  cxJufm,  vt  benc  ratiocinatur  idcm 
Bart.ad  tLf.fi ptttr.Sic  igitur  cum  ncc  retiuciatio  alicer  cftectum  habcacqu  j  n  1 
fi deiatio  ftat  illi  ipti per  ibna?  qiur rcr.untiauit ,  coi .fcquens  cft  perfor  am  qnx 
rcnuntiauit  non  poflc  habcri  pro  mortua:cum  eti vn  hoc  ampluis  itttis  hahcac 
quam  cxheredacus^uod  non  tantdm  ci  dcfcrtur  hered.t  as  qux  n  uUomodo  de  - 
fertur  exhcrcdatoJed  caam  acquiritur  ipfo  iure  fi  iit  fuus  heres ,  nec  alium  ef- 
fc&umpotefthabcrerenuntutio,  quam  vtcog.uurhicfcabftinerc.vc  in  ofca- 
Ou  prjrcedentis  Decadis  cirorem  explicauimus.  Ex  qtto  apparet  nihil  planc  in - 
terefleanmalculttsmcquirenuuaauerit^iqtudaccepcritvtrcnunttarct ,  an 
mhil.  Nam  Sc  ciim  ruhil  accepit.iiuc  neges  cum  quibufdam  interpieubus  va- 
kre renunciauonem  tarquam  tinc caufafacxam,tiuc dics s,  quod  magis  puto, 
valereproptcTautoriutcTn  iuriiiurandi,arque  vcrumcrithunc  qui  rentitiuauit 
luccedere  ipfo  iure,tttm  quoquecum  proptcr  renunciacionem  coachis  &:  mcru 
pcrrarij  lcabfttnebit.Quidniercocxcludet  fororem.cttm  dici  ibJcat  nonclle 
line  herede  eran  qui  Jiium  heteaem  habct  quamuis  Ce  abttineucem,/.e»  m  <put- 
fiV3.iJidttfifiuu.iiJtfidttcJAm.  Etfutulicer  citmrcnunriatioradca  cft  ali- 
quo  accepto,excludic  hic  mafculus  fcforcm,non  rarione  illa  quam  adtert  Bar- 
«oUw,  qubd  accipicndo  aliquid  in  vicemportionishercditartx  vidcacuriam 
tnnvfuccefllflc.fed  quiaei  canqtiam  fupcrftiri  &:  fnohercdi  defcrrut'  hcreditaj 
patris  ,&  acquiritur  etiam  muico,  licic  cogacur  Jc  abftincrcpropcer  renuntia- 
uonem.  Non  igittrcdiffanguenducft  quomodo  Bartolusdrfcmguitanaliqjjid 
accepcrit  necne.vt  renuuaret,fed  an  fuperuixETit.aii  prcde. clIerit,non  modoii 
de  extaubus  mafcuhs  loqnatur  ftatutu.fcd  Scft  de  fuccedf  ubus.quia  nec  fucce 
dercquifquapoteft  antemortc  illius.de  cuiustuccciltoneagitur.Atneq-,vcrfi » 
iliud  eft  quod  vult  ide  BartolusJjliu  htmcqui  aliquo  accepcorem1ciauit,racerc 
part<  Tratrtbus  m  computattone  legitune.jnifi  hoc  cria  addas,vt  hjpcruixerit  ei 
cuius  fucccflioni  renutiauit.Ni  ctim  legitimtnihil  aliud  iit,quam  oortio  por- 
tioni$tbi«eflatorttmgerais,/.f^ffrf»/8./.f«iJ  nuptr.\\.C.dt  tmff.ttfi.qoetn- 
admodu  ab  inteiuco  fuccedi  nonpoteft  nifi  pott  mone  ,ica  nec  lcgicima  icpr^- 
jCTUii,umc  Ji  faci  lc  poffit  fktivc  quod  protogatu  «A  ab  eo  ipfo,cx  Cttiw  borus 
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lcgiuma  dcbebinir,inlc^ici»iiipnim  fuo  tcporcmiputctufJdcft,tucctim  ti» 
kgitirnaquxrcndu  v.nj.yncnij.JVourUj  19.wiZ.Ncc  ad  rc  tacit.quodqui  C 


Liiita  te cuc.plusprxftatquamcicl  1; ;,/.Auu •.•.>  wm  1  1  '1  <  cumqut.b.dtiv. 
I.U  eium  cunc  obcincc  cjni  in  co  quod  ptxftac,'idipfum  quod  debet  cotinctur, 
vt  puu.it  debuit in  dieni  ccrtumA  fobut ftaciin,  vc  in  fpccic  ilbus legis.  Nim 
qui  <d  ut  dicnt  ccrcum  dcbctur,iam  debctur ,  diclquc  cclTit  licct  r.ondum  vene- 
rit,idcoquc  1uh.1l  vctac  quonuiuls  &  folui  poflic,/.»»  dttm  dttuir  10.  D.dt  ten. 
mdtUxtitrt dttm  n;jt vtrbftgmfic.  At quod  111  d  cin  mccrtum dcbctur.aut 
quod  idcm  ferc  cit.fub  cor.ditioitc ,  ( dics  namque  i  QCCTtUI  pto  condiuonc  ha- 
baufj.diti inccrtHi  \a\.dt  candtt.Q-  dtmanftr. )  nullotmxlo  intctimdcbcri  m- 
tclligitur,*:  idcirco  ncc  folui  potcft  ,quia  folutionc  cius  quod  nondumdcbe- 
ttir.nulla  libcratio  potclt  cowungcseJfti/m/mtin  ifttt  jf  .f.imtr  certi.DJt  vtrft. 
sbltgtt.  Et  rurfus  tum  quoquc  cum  ahquid  in  dicm  ccrtum  defacBP  >  JU 
dcmuni  jK)tcllrcpii(cuuri  ioIuuo>iidicsi.an  fucnt  adicttus  mli  rauocedebi- 
tons.Scd  Ct  dics  aftcrius  pctfbnx  lauotcm  arlnuxtum  lubcat ,  non  auditnr  vo- 
lcns  ibluere ante dieni,r.ec  li  lolnci  1 1 ,h Lx  1  atu . ,  d.i  r u m  anij.fi U4 rtliQi 41.  $. 
PcgAfm.Dt ltg*t.\.l.t,.% xuto Ptilidim.D.dt  zj.  r.  Quantonumisinpropolito 
cafuferenducft.vi  videatui  a  vuiopatre  bcncloluucc  reprxicnuulcgitiiiia 
filio rcnuni  atio.ad hoc  vt  pcccum,  tanquam  pct  mafculum cxchutatui  filtaa 
iiatrijfucccllioncumetiiniafculusillc  viuopatre  dccclferiLAn  totcefacerct 
nic  mafculus  partcm  rr.m  1  bus  fuis  fuccedcnubus,  vc  tanto  mmorcnt  ilh  ab  in- 
ccfcacoportionem  cotiiequciecunMuiiiiic  verb.Non  ci.im  alij  iaciuiit  pattctn 
in  Jucccdionc  iiitcicati,quam  qui&  fupctuiuunt,cx.  fucccdunt,/*g  1.  C.ttdSC. 
Orfit.Etfp  neque  faciec partem  iu  computauonc  leg  timx.  rlarc  ii fupcrui- 
uat,&  i'aCtumiittcftamcntunt,pcrquodexclufusillc  iic  cttama  pcptioi  cfup- 
plcmenUjCui  iain  toc  tc  expteilim  tciiunuaueiat.aiiquo  acccpto,  taciet  pattcm 
111  computacionc  lcg  timx,at  non  quali  fucccllcrit  00  hoc  lblilm  qubd  aliqtud 
accepitJed  quia  fupctwxit.vcrumque  elt  ei  ruilTe  dclatam  portioncm  foam  lc- 
giumx.ac  finonrcnuiiUailet.Qi^iadmodumcninircnuiitiauo  fuccclTionis 
inteltau  habct  cam  ucium  condicioncm ,  li  hctcdius  ab  inicftato  dcrercaur, 
idcoque  nec  impedic  delacionem  fuccc/Tionis  intcilati,  iu  &  rcnuntiatio  Iccl 
rimxaut fupplementi  habet eandem conditionem  ucicam  ii legiuma aucle- 
gitimx  fupplemitum  dcrcretur-Tantum  abcft  vt  impcdiat  ne  dcfcracur  .Qujd 
igicurtlmpcaitdunicaxatnepeti  poflic.  Fauore  nimirum  eiusquiin renunua- 
tione  ftipulatus  fuit,aut  iplius  hctcdum  jton  ctiam  cxtcf  orum  qui  ad  legitim$ 
aut  fupplementi  petitioncm  adnntti  jpoiliinr.  Quate  r.ec  almd  ctit,  tamctii  fi- 
liushicauircnunuaunlegiumx  &  fcpp  lemento  nihilobeamcaiuam  acce- 
peut,fi  modb  cauum  aliam  quamlibet  nabeat  tcnuiuiatio ,  qualera  hodic  fo- 
Icn  t  habcre  rcnunuauoncs  fibarum.qux  minima  planeque  uicongrua  dote .:  c- 
cepu  nubunt,  flcrcnunuant ,  vt  mafcubi  coniulatur  pcr  quos  iblos  fami- 
liarum  iplendoi  &  dignitas  conicruati  poteft.  Tanu  enim  hodie  vis  Sc 
ime(Wmhdu(mcxiirenuittiauonum,prxicrum  vcrbtn  Gallia  ,vcquamuu 
BUaininorannisviginucKuiique  in  mauibus  pacrisampliilimam  lcgiumam 
pro  quinquc.fi  volcs.fobdis  eiuraftet,non  ideb  um£  rciUtuciorus  atrxibtwnim» 
plorate  vflcencido  poifct^quod  plcrifque  Patuicniis  Curix  icnatufconiulas  io 
purpora  wciurii  cotifticutuxn  (wile, truhi, GaiUfquc  omuibuscompettiffi  | 
aiumcft.      v  .  .  «r.f^f 

^Blp9«B«f<*^  •• « -^-v.-  j.   E  RROR 


D  ECAD.  XX  Vlll.  ERRO  R  l  1  l  L  i„ 

 ]  

E  R  R  O  R  11 1 1. 

Dtfiatuto  txclndtnt i  matrem  txtunttbtu  agnatu  vfpit  ad 
terttum  grttdum  ,  *n  noctat  ana 
matcrno. 

,S  t  hrc  quxltio  finitima  iiiperioribus,&:  abeode  Bartolo  tra- 
1  ctatain  /.i.i.vb.m*m.ib.*dS(:.Terri/J.C2ueiu(,ittcntit,to»ta- 
1  toFlorenti.i-qu^dmateinon  fucccdatiihis,cxtai'tibusagnatJ5 
vfquc  aJ  tctuum  gtadtim.Qua:  rtsquid  dcauo  it.aterno.Difpu- 
%  tatautein  invtramquc  pancni.Priinilin  pror.uo  cxvctbislta- 
tati.Deii  ide  cotta  auuni  ex  niente  ac  t  auonc  ftatuu.Si  reipici  s  verba  llatuu.fb- 
lilm cxcludunt  matr eni-.de  admittcndis  vero  agnatis  ■  I  !  1  1 .  .  ■<  imt ,  fed  ma- 
tte  exclufaneccilcclt  vcnirc  (eqtjentes  in giadu.qm  tencnt  pnmum  gtadum 
iucceflionis^&qu:  vemrcnt^l  matcr  ron  cllct.vt  in  lpccic^./.i. §  t/t.  Atquin  a- 
uus  veniret,  li  niatcr  non  cllet.  Ergock  inpropoiitoadinitti  dcbcc.  Itcm  pro 
auoracit.qittHlperhtiiuimodiftatutum  mater  cxcluduui  fubnomine  matris, 
non  fub  noinu  ccogi  auonisA  unquam  cognau.  Ergo  non  cxcluduntur  aljj 
cognari,arg././*/r las.  7  D.de capu  minmt.  In  cortrai  lum.quod  cxdudatiu  amij 
matemus ,  vidctur  ratio  ftatuu ,  qua:  vidctur  vcllc  qtitid  hcrcduas  rcmancar  a- 
pud  agnatos.  Atqui  auus  matemus  non  clt  agn.nus.  Frgoad  hctedttatem  ad- 
tmtti  nondeber.  Prjrtcrei  liexcludittit  proxuruot  in  gradu  ,  leqiictisquoqiic 
vjdctur  cxcludi,/ 1.<  fratrt/,c>im  tbi  nit.  D.fi qutt  alif.tejf.prohtb.  H)$  Jta diipti- 
taris  reten  Bartolus  Rkkatdi  Malun-.bnu  ni  hac  quxltjonc  faitciitiam.Prxle- 
rcndosctlcagnatosaiwmatcniocognattfq-,  omi  ibus,rat  onetllj  noua,qiind 
Iicet  mater excludatur  ne  lit  ipfa  heres.tamcn  quatum  ad  excludciulun) alios, 
vidcturcilc  heres  arg  l.muhm  ©"  Tmt  ya  D.dt  eendit.g-  dcmorjh.l.cnm  tpu- 
/i.fo-fi  ftd ttfifuw.de fdeie./ibertSe  Bartolus  rauoncm  hac  rcfcllit  ex  co  quod 
nudum  hcrcdis  nomen  non  poflit  fufriccrcad  «lios  cxcludcndos,r*W.  /.».$  fed 
fifintfut.  DMSC.T eryll.Utfiexmodicu  C^.fifilmt.D.debon.l.bert.sbi  dici- 
tui  nudti  nom4  fui  hciedis ln  (ilio patti  fupcrltitc, i.cquc obfurc  nutu  quomi- 
nus  admitti  dcbeat  cxTcrt)  lliano,  nequcpatronoquomiuuscomrctatei  bo- 
norum  pofleiTio  contta  t  ahtilas  lihcrti.Er.it  fari  inepta  r.itio  Mjltimbmi.  Scd 
non  muJto  apuorcft  reprcheniiu  Bjitohxam  cutn  matcr  cxchuiitur  per  ftatu- 
tum,fieTi  ncquit  vt  litilla  heres  filij.r.cque  reipfa,vt  Malutnbmus  dicebat,  neq; 
iitjdononiine^vtadiniratBatTolus,  fiquidcm  poteftasfcnatufconfulu  Tcrtyl- 
/; an i ,t  \  quo  poterat  matcr  admitti  \  tota  elidi tut  pet  Itatutum ,  prohibcns ne 
matttfuccedat.quiacitm  ftatuti  ius  iit  Ipcciale.vtiqucpotcnuuscft  lurecom- 
inum  ri i-c  ius  illud  coinmunc rcferas  ad  lenatufconiultum  Tertyllianum,  fiuc 
ad  conftituuonemlultiniani  Noucll.i  18.  De  hered.ab  meejf.  vtnient.  quarpoit 
Jikerosckdefccudcntesprimani  ac  potioremin  fucccdetdocaufam  aiccndcn- 
Uum  clle  voluit.Atqui  nudtim  hcrcdis  nomcn  habcre illc dicicut,qin  ipfo  qui- 
dcm  wire  heres  cft ,  fed  eife#u  tamen  ip(b  non  habetur  pro  hercde  a  prxtore 
propter  abftcnn*onem,d.$  fidetfifuutJ.yftfUmt,ejr  d.$.fed fi ftnt fmi.  otntl.  l.fi 
fiisnt  ix.D.de mterrog  aclion.Qwu ergo (Ututum prohibitouuin iaciat ne  ma- 
ter  iuccedcrepoGitextantibus  agiiaus,appaxetficrinulloniodopol1e  vTnomC 
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hetcdis  rmter  habcat  ncquidcm  nudum.Impcdit  tiamque  hujufmodi  llatutfl 
non  modo dclactonem/ed euam  acquifinoncm  hereditacts,quam  cjir.cn  non 
fol  ilin  deFem /eJ  euam  acqutri  necrllc  elt  vt,  heres  quis  ipfo  lute  fiat  Jmplicit- 
quc  manireftamconuadjctioiicm  vc  q.tisaHJvcdiioneexcIudaituyicc  co  uu- 
niis  umeiiadalius cxdudrndos  heteseilc  vtdeacuc.Autcnuri nuliius  momcn- 
u  clle  llatuca; ;  a:n  excluiioncm  ncceilc  cft ,  aitt  cam  vtm  habcre  vt  &  dctatio- 
nem  h^redtiatis  impcdiac,5c  acqiuiicioneni.  Concludic  tamcn  Bauolus  cum 
Maluinbinopro  agn.iiLsaduerfus  auum  macernum ,  Et.  beue ,  fed  mala  etum 
rauone.Aiteiiun  vcrba  illaftaruci,?*»!»' m<«frr  mn(ucctd4ttxt4ntiini  4gn4tu, 
haberc  r.onialiiin  vircutem  cxcluliuam  nuctis,  fcd  etiam  vjrtutcm  indu&i- 
uam.v:  agr.it;  fucccdancpropceiea  qubdiihablauuiablbluti,rxM>ifas^f»4.. 
/tt.inducam  difpoliuoncm  quando  profciuwui  abeoqui  poteft dilponcTe 
circa  illud l.jidttcamm([A*\\.%.ci*m  tjjci  dt Itg4t.yl.tn t4ti*nt.\\.%.t4m*iji.D '.4J 
ltg.juicid.Hac  Vttb  faliumeft.Nam.vt  dtlpuuuimus  in  pnrccdciiiibus,quoaci 
agnatt,vclmaicuJiponuiuur  mconditioneexduuonislUtuunxfiucpcTabla- 
CJuoiabfolutosicliiiefiguracondiuonis.vt  loquitur  MarcianusMi/f  MNttC 
(luepcr  cxprclTim  couJicioncm  ,  11011  um  mtelli^uiitur  vocati  pcrftatatum, 
qua  r.  conjcruatum  ijsruilleius  vccus  qucd  h jbcbanc fucccdcndi  ab  ii.tcfta- 
co,rcmoiuiiiqjec>bl1aculumquodfa>.icbat  ncfuccedcrcuincitopoflcnc.  Vc 
ccceiiipcopoiico^{ibcnt;igiuciius  aiuiquum  fucccdcndi  ab  inteftacoex  il- 
Jis  vcrbisleg'sduoJccun  ;abularuin,y?'/lni//i<T«»»«i  trit  4gti4tmi  fnxwtmsf»- 
tmJmm  h^btti.QAtyl  mipoftea  pci  lcna.ufcor.ftiliuni  Tcttyllianum  ron  um 
itibiatuni  tc  cxunCtum  Juic,quam  tmmuutum  huiorc  matris,vt  agnairqntan- 
cea pra-reicndi crant  tnatri ,  unqcuin qiur  cognata  canciim  ellct,  1  on  pollcnt 
cxco tempoic  adniiCti  niii  poft macrem.  ldem  placuidultinianoin  dicta  Nt- 
«t£.n8.vbi  fublauditfocntiaagnatioiiis&cc^nacioiuscoiiltituitvtprimaiii 
fucccdcndo caufa lit  dckei  dcni;uin,U\  mida  afcrndeiiuum.tema  u  anfucrfa- 
lium.  Accumftaiutocaucnimcxuncibus  .ignatisvJqucadtertiurngradiim 
rnatcr  non  fucc«dac,nullusalius  rauor  ag;iacts  accedic.iuli  qu<>d  fublato  matrit 
obicc,qucm  fenatus  pn miim,  dcindc  luftinianus  intrTpofuerat  nc  agnau  pof- 
Jcnt  J~ucccdcrc,lvoc  ipfo  ius  antiquum  agnaus  reJututuin  intclligitur,  acfi  lla- 
cutitm  apertioribus  vcxbis  abrogarct  hac  partc  poteicatrm  fcnauifconfu  lu,& 
conJututioiiisIulliniancz.iuberctqucJucccdi  cx  vetcre  iure  legis  duodecim 
ubularum.  Cxtrriimli  poncrcs  agnacos  nuliaL-ge  vncari  ad  luCicJbionem 
tanquam  agnatos,non  poilct  dici  vocatos  cos  pet  ltatumm.quod  de  iis>non  di- 
fpotiuucJcd  canulm  pcr  ablatiuos  abfolutos  locucum  ellet.Dilpoiituis  cium 
verbi$,adcoquc imperatiuis  opus  ci :  in cuuftitucdo  iurc direCto hcrediutum, 
&  ficot  in  cxteris  omnibus.lt .  111  hoc  maximc  longi  aliud  eft  poni  111  cdditio- 
ue,aliud  m difpoiiuone.Ncc  limileeft  quodobucit  Dat t.f.t  d  %  cum  ejftt,\bi  a- 
giuir  dc  fideiconuniUb  rcciprocoex  volunutc  teftacoriiinduccndointcrco- 
neredcs,qui  ambograuari  putucrtnc  per  fideicommilltim.  Nam  m  fiJcicom- 
miJsisincetpreuii^is  cmum eft  voluncatem  fideicoimiiitiemis magisquam 
verba  inlpia  oporccrcJ./wr.  Dt  /eg.iJ.brrtdtj  mti  <j.f.citmit4,D.4d  SC.Ttw- 
^t^.Quainquam  ncc  illudcxcra  conuoucrfiam  eft  quod  VlpianusinW.  5» 
tfitJLi  tbit  de  hJeicommillb  per  ablatiuos  ablblucosinduccndo,  vt  conitac  ex 
Martuui ^ciponJcsqiiod  pugnaree  dianicuo  videtux^»  d \44mttfi,  dc  cuiusflc 
ie:itcntii&' ctnendauonc vidcn polTunc,qux fcriplunus ltb.6.Conicc>ur.  In 
propofitoigitur  fucccdunt  agiuiicx  rscntc qiuacm lutucuuuii» ,  Jcdnonex 

potcftacc 


DECAD.  XXV  11!.  ERROR.  Ittl  fej 
potcllate  ftatULvquoiriodo  fucccdcrcnc  ii  ttacutum  ua  conccptutn  rfthjtttn 
ttbut  •' ■■■  \fcu lu  ■■.iteruon fucttd*t  ftd  *gnut.  Tunc eium pofiu c(lci:i, non taii- 
tiiin  in  «.oditiouc.leJ euam  m diljioitt.onc.l  <  eoqucctra;  numterte  B art.cum 
vtriuiquc  conccptionis  vcrbotum  candcin  vult  ctle  vitn  ac  potciutcin.  Etrat 
ctiani  cim  ad  uineccioncinfaciatncx  <<{./.  i.$.vtt  adTemtt.  icfponJcccxclu 
uiiuo:  t  julcinatrcm  contcmplauoiicnnliius,i  c».  pcr  contlituuor.cm ,  qium 
Vlpianus  colocorefett  abuni  vlluin  nonunatim  vocatum  fuillcexcluiama- 
crc.tn  cafii  autcnt  noftro  fccus  lflc,U1  quoic  matet  fXcfufa  iitt^uotcapnatyru, 
iS:a_:n..t j  ipli ijuiiutuliin  vocau.Nam coitllitucio qu.V proh.hc:  nc  vindic.uido- 
rmu  hlij  bonorumiij^iubcatmatcrqarnon  pcuu  ci  uut-rtm  mtra  anr.um.li- 
ctt  nirul  dc  aguaus cogi-..uifquccxptclleiit ,  jgnatis  satncncv  cugiutis  taucrc 
pcOviilriublovoluit/iqul  ezUrcntld  ctiur.  cil  qu  xi  Vlptanuv  alt.rrj»^ 
ttcntmjmt/uctedent .  Nccinagisvcrunt  clt  lu  caltinoitiuvocatosluilleagiu- 
totjicet  Jgtucutum  cxprcllainciiuo  tatuiitm  iiatuto,quuniam  nor.  pci  1110- 
dumdiipoJitio  is  f.ictaett  Jcdper  modiunconditioms  ctiius  i  atuta  ilL  dt  vr 
iitiniquaiu  diipouat.  Acquc  corruit  quod  baltolusrclpondct  ad  nbicctioncin 
iliain  qua.  ficn  potctat  cx  co,quod  (i  pcr  itatutuni  mtnuiiatim  matcr  cxc  lu  Ji- 
tur  cxgp non aiij.ex d.lrg.tutt/.tt.  o.drcnptt.mwut.  AJmiccitciumillc  quod 
ex  co  capitc  qtio  nutcr  cxcluditut  >  alijnon  c.xJudunuu  ,(ed  cx  co  cau- 
tiiui  quo agnau  vocautur ,  qttia ,  inquic,  ctim  2I1OS  voco  ,alios  vidcot  c\chi- 
dercvt  l.cum prtter  n.D.de wdic.ljicut  crrtt  y.C.dt ttjIjm.mi/it.Dcbumidi- 
cerc iaris  cx.lufos  ellc  cognatos  hoc ipio  quoJ  agn  .u  poiiti  iunt  111  corditio- 
iiccxcluliomsmatris.cuni  pcrluuuiii.0^1  coJiuoncni  icitmitum  i:»funitius 
antiquu:n,cxquu  vocabanturantccogiiatosomncs  ,  quamuisnon  co  magis 
vocauhKtiiitpcrltacutuin.lllud  bcnc  UikoIus,  iioji  torc  icctain  couilctitio- 
nemiiauusiuarguiucNitetur,i^ovmcojgnnios,Agrati  siiiciiiitnutrem:Er- 
go  vincon.atrcm.Nain  bro<.aidi<.  uiniiluJ  quod  iuuct.Si  vincoviiiCenfcttH  tc, 
multo nugts  viDCO  tc,f X  t.de tccejjimtitut  i+.D-de dtuerf.ttmptu pr/fcrtpt, tuiit 
locuni  habct  oiin  qu<scx  eodctu  iurc<3>.  vincic  <2c  vu  citur-\tquod  .iuuscxcIu- 
dic  agnatos,rit  cxmic  cominuni  A\iib.deJ*nllo.C.ud  Trtt)  II.  Ottod  veto  asznati 
cxcludunt niatxcm  6c  omncs  cognatos,iic  e.\  lornu  Itatuti.  I J  cll.vt  cgo  intci- 
pretor  jioii  quod  agnati  per  itatutum  vocati  liut,qriomodo  Bartolus  mtcllexir, 
(cd  quod  politi  lint  m  conditi(<m*cxduhoiiis  mauis.&  confequcnier  omuiutn 
cognatoc 0111,11011  quaii niatns.ippcllationc  cogruu  mnncs contiiKaiuur ,  icd 
quiaialcllaititutn  iicti  non  pc>tc(t,quinitiscotniiiuneal>rc>gctiit,  qtioj  &  ma- 
tnm  agnatJsprartctebaiA  aputoscognattscxxqiial^at.  Alioqniti  dicereiv.iut 
eoam  polthoclbtutuniiogiuusluilniiaiiau  itis  iiiuum  mancte,  lcqucrctur 
*quod cilcnt  iili adrnittcndi ctun  agnatis,  imu  pr.rfercnJi  agnatts  fi  agnati  cf- 
(cnc  reniotiores  111  g: aJu,&  coiuequcntei  praicicndi  matd ,  qtiod  tamcn  ver- 
turtatttci  non  patituitur.qu^ non  cxcludut  matrcm  nifi proptcr foios  agnatos. 
NccpiouvJeiicripotctt  quni  exhuiufmodi  llatuiolcgisu.ubul.ius  vccusrc- 
ftitutuinautpotitisconlctuatum  iiucUigatur,quod  agnatos 3c macti  &  co- 
gnattsoiniubus  antcpoucbaL.Subl.ttoigiciu:iuieillo,cxqiiolucccdere  cogra- 
<ti  pottuilcnt  ,quid  aliud  dici  potcll  niii  vt  aguati  (oli  lucccdant,  non  tanquam 
ibti  vocaci  iinc  per  rtatulum.aut quali  cognati  fuccedcre  prohibiti fucrint,  icd 
quaiinuilaanipliusexirlentclcgccx  qua  vcl  matet  velcognati  adiucccQior.fi 
adnucb poiltntjncquidcmpoA  agn.»tos:cjuu lcmcl c\cl .,ji  pt t  Jt tectu  autin> 
plcrnfintum  condiuoius«icnipcr  &  in  pcipctuutn icnunent  cxciufi,  ciim  pet^ 
petua  ut  caufacxclwioms/u]uiiku.  ncc  condiuo,que  icmclcxtiiit.poltci  Je- 
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licercnec  qas  femel  defeci  tJJoftea  exiitcrc  vnquam  potcft.  V  .lc- dtcwemex- 
Unubus  agnatis cxdufos  in  pcrpctuum ctTecogiutos, nc focccderc iure ciuiii 
pofKticnec  li  agnau  herediutcm  rcpudicncquu  non  fui:  per  itatum  ipfis  rc- 
tbtucum  ius  antii]uum,  quod  i  dbtui  omnimodo  dcbucrat  vt  pollcjic  fuccede- 
re  exlofttraani  co.iibmtioricj-xemplo  cius  quod  in  prcccdcntibus  dilp  .taui  - 
mus,perverba  lcnatulcoiifulu  Orphtuaiufiiiile  reftitucumagnaus  mauis  itu 
anuquum,vt  pullcnt  ipii  (ucccd^re ,  li  ticmo  filtonim  materfam  hcrednatcm 
fufcipere  vellet,cum  aLoqui  euain  repudiantibu»  iilns^gnati  nullomodo  fuc- 

Ccdcrc.nuiloquci-.ilupoiUilIcf.t,.'.!  ijtm -rr.a.  D-*d  M  .  !  mjU.  DlXl  nt  fnctt- 

dtrt  ittrt  tiath pofhnt^cfUi  non  quem  idmodum  lus  commui  c  ienatufconiuJu 
Ten)lluni,&conmtuuomskili:iiiiajiexabrogatur  per hmuiniodj  (lauitum 
reftitutoagnacis  vccere  iwe  iegu  duodcom  tabularum,ua  &  abrogauim  dtd 
poteft  ius  prxtorium,  quod  tum  quoque  locu  habcbat  ctim  ex  lcgc duodecim 
cabularum  agnaii  antematrem  cognatofquc  adii-Jtcbantur.t-u  ititis  crum  ae- 
naus,iiuctcmpore,ituc  lepudiac.oncadimttcbat  ptxtor cognaios.  imo&a- 
gnacos  ipfos  iam  exciufos  unquatn  agnatosxx  captrc  Viidccogiuri,$j>A«cf44/ 
InSTttJt  /tgu.sfna: /icce/Certum  auteiii  el  t  per  huiufmodi  itatutum,  txttm- 
tifan  *gn*tu  mMtrntnfutttdu  ,  rcfbtut  agnacis  ius  anuquum^qualc  crac,ac 
proinde  iuris prxtori)  cquiutc  ccmperacum,&  confequenter ialua  editb  fuc- 
ceflori  j  potcftatc .  qux  tn acquircndis  fucccflioiitbus  ma^num  ac  plcrumque 
ncceilarium  auulium  prxitabat.lcaque  exunubus  qwdcm  agnatts.fcd  ccf- 
fantibusinadquircnda  Itcredicacc ,  vcl  agnofccnda  bonorum  policliionc  non 
tanCuni cxtert  cognati poieruncadniitti, fcd  euam  matcr  tpfa ,  canquain  iibi 
ipli  fttccedens cum  cxcens coer.acts.    Nam &  hxc cdtcct  iucccilorii  poccius 

hlixj.l.f/td  I  idtndum.D  dtfllCttff.tddl.1  x.f  /tfit  t*nfvtgUtlltA.D.tUl6C.Ttt. 

tyll.  Nec  pugnat  quoi  proximc  diximus ,  pcrionam  fcincl  cxclufam  mancie 
in  perpetuum  exclufam.  ld  cnim  ica  accipi  dcbet.vc  maneac  cxclufa  m  perpe- 
tuum  ab  eo  tpfo  iurc,a  quo  fcmcl  ftut  exclufa ,  non  cuam  a  cxtcris  a  quibus 
numquam exclufa  fuic  At  in  propolito,neque macer , ncque cognau  jucrunt 
exduit  petagnatos  ,niii  i  fucccdendo,illa  ance  agnatos ,  ilticum  agnaus  ,  ex 
mrc  ciuiii  nouo  per  liatutum  abrogatu  ,  non  eciam  a  fuceedendo  cx  iure 
prxtono  poft  agnacos-Salutim  crgo  its  rcmanet  auxiltum  iuris  prxcou j  eciam 
poft  reibtutum  lus  v-etus  legis  u-tabul.tn  fauorem  agnatorum,  quod  auxilmm 
habcbanceoquoque  ccmporcquo  ius  illud  vctus  ncque  per  fcnatufconfultum 
Temllianum,nequc  pcr  Noucllam  luftunam  legem  adnuc  erat  abrogatum. 
Ijied  ftponeres  aliqucm  ex  agnabs  fuccxlfillcpotbriodum  tamai  ablicntfi  fuif- 
feper  ininccgru ieuitucionem,dicendum eitetiioncxciudjomiunoniatreco- 
gnatoiqoc  cxteros,fed  ex  edic^niccciionoadminCdos,quia&oLm  poterat 
ediclu  tucceiloriu  hoc  caiii lacum hihexeJ.dtfimChi  o.C.dt hfu  bered/.i.D. 
vnd/egu.nil]  llhv.  fucctfdebaturcxcapitc  Vndccognau.quu  nullum.aliud  c- 
mcxpritexquopollccfuccedj.  Huius autem capicispoccilas  cou  coi  ifumpta 
foeratperagniuoncm  fcmel facia bonorum  poilcllioniscxeodenicapicede- 
latXjVtprobatur  cx  l.vk.  DJe  futxtfedtH.  Alix  Banoli  raupnes,quas  contra 
auum  atifcrt  jqni  faiu  fuulcs,&  tnanes.  AiC  ctiim  quoc.es  cilpoiico  iit  aiiciJI 
uis  conremplaciuncliccc  cxpreG<i  verba  ad  illum  non  diricantur ,  camcn  ei  c6t 
petere  a£boiV  txl.ftrma  ttgtut  (i tefitUar.Dt  Itg.x  J.fidtttimff*.  u.  $.  mtcr- 
d*.  Dt  hfAt. t.  Erco ,mqtu t,cum  ifta  diipoftcio  fafta  fit  fauore  agnatonj.com- 
pettt  eisiihjc  diipofiuonie  aftio.Malc.  Non  cmiu  dxicrtur  heredius,  aut  ao 
W^jtV,    .  qutfjtu 
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quiritur  bcncfioo  alictmis  •acbotiis ,  fod  fola  legis  poccltate  dctcrtut,  adiuoms 
potctticc  poftqaam dciattert,acqu  ntur.ncc  heredttaus  petiuo,  aut  alia  actio 
«l.iuu  lictcdiriiuuovc  fucccdat,led  hcrcdnam  fac,fo,viacquili[ionis  fuicffe 
iitini  habeat  poitcaqnam lam fucccflit.  Longcquc aiiud  eit  fi  trafteuir dc  lc- 
gacn,.uic  ridcicomnulloivt  m  legibusper  Bartolumallcjins.  Noncnim  qiur. 
tiiniu  cuin  quodc  tuprcnus qun  locutus  lic.lcd Hl  qucni  I  oluncaus  fux  mtcii- 
uoncm  diieicuc,/.««iB/^rf  77.  J.  donatienit.Dt  /f^r.i.dummodo  exvcrbis 
difpofiuuis  apparcat  legacum  altquod  vel  hocicotr.uiillun:  daunn  eilc.  I  Ioce- 
rutn  cu.ii in hdcicommiflis  rcquiritur ,  nni cum  fidcicommilli  vcrba  cx Im- 
p«af»isautoricatefupplcntiir,vtir.fpcae/.tw<»»«/4i»i/w.  67.  f.vft.  tod. 
i.fMi filuun ~+.D.*dSC.rrthU. Quanto magis m  lcgibas  &:  Itautus hcrcdita- 
ccs  dcrcrcnt:bmdii.'ei  dumelt  non  lufriceic  vt  alitui  Ijuctc  legiiLtor  voluc 
r:;,m:i  idipfuin  cxprefsc  difpufucnL-Nimirum  quancum  ad  hoc,  vc  vocau  di- 
ci  poffuu  ij  qutbtis  kgiflacor  raucrc  voluic.  Sieiiiiu  vjlo  vnquam  cafil  veruin 
ctsquodicuipcr  cit  vcriliiinuin,VcThacondiaonalanihil  dilpoj:erc,/fjf/jf»<i 
fukaaduimt  /.  D./ifnn  tmiff.  eamf. tefiom.  m  lcgibustraxinic  id  vcrum  cft, 
quariim vctba non  tantiim  djipolitiua dlc  lolcn t,&:  debcr.t.icd euam  impci a- 
uvMjJigut  irtm  (KD.de  le$tk.cj  npmd1Hf.tnTu.de  ItftU.  ciimdclinit  lcgnttj 
idelle quod  lcgis  modo impcracjuc  tchnquittir.  Si  vcio  vnquam  in  lcgibus  id 
obunec*ui  ns  maxur.e  obcmcrc  debct  pcr  quaj  I uccciliodcfcrtur.  Nihil  cnim 
eil  quod  maioicm  lcgiiiiipouiHiani&:  autontaccm  cxigac,  quiim  hcTcditattj 
dcljunA  inductio  mris  fin.cciiendi,c  ini  hunifir.om  artc  &  hcrionc  facicndu 
lic  vc  donuuiuinin  jlnini  ipfoiurccontiiiucuir  carum  rcium  quc  per  moncm 
dtiaritu deiienmt  clll- in  bonis  vlhus/i .DM rtr.dmif.  Addit tiartol. pro  vlti. 
ma  racioru:,Qtiaiido  aliquis  remoucuir  a  lucro  contwnplauonc  alcei  nr.,<lcl>c- 
rc  lucrumapplicari  ei  cuiuscontemplauoucrcmouecur.vc  apparct,mquit,  111 
tucorc  qui  pruacur  legato  ii  cxcnfat  fe  a  lutela.Lcgacum  ciuin  apphcatur  pu- 
piIlo>cuiusconccmp]atJonc  tutnr  a  lc  .;:o  rcinouetul  ,f.p>  ;r  levjtum  (.(s  an.ute- 
te.D.de  hu  tfmt.  vtutdig.l.penmft.CjeodJxum  emancifatt.%  fi  due  emancifati.  D, 
dt  coilat.fxtnrr.  Ergo.mq.ut ,  ctim  cxcladacur  in  calii  uollro  matcr  contempla- 
ucmeac?urc>rum,Ti«cvl<us  agnatisapplicanda  eft  non  cognjm.Parum  fur>ct- 
bcerJ^nttscnim  clf.vc  cv«utcoruempiaiioncalius  a  lucroremoriettir.ntca' 
paxems lacri ici:*r.:;.iri.in:  umiramus  ei  jpplicarl dcbcrctnin  fpccteill.i 
quatr,  BarrcJus.quali  limilcm  u.utat.i.i  quodiutoit  dcncgjtui  qui ie  a  tucela 
cxcuiautc,non mtilcum  trjmfcrtuT.lcd  htiorclinquiutt.rii  iivvtilitaics  detei- 
CX  funt.vt  fcnpcumelt  md.  <S.^wu/r<r/.qtiiacv  ah  ipio  pupillo  hcredc  .'nilitmo 
lucrac ptiltandum  icgatum:quod  ii  nonpr,sMciur,ncccl!eeft  pcnesptipiilum 
ipfum  remanae aion  tanquam  pcncs  pupiUum,  fcd  tanquam  penej  hctcdcni 
qiiemlibct-ldqucapparebKmanifeftius  lipontspupillum  hunc  ,cui  pacer  cu- 
totcmdedcri«t,eodcm  tciKtroento  fuiilcexhcicdatuni(nam  5(  e.theietlacofilio 
tutccemapaae,iicutcCfubltitutuni]>itpillarcindatt  pollccenumclt^fft  aLmn 
hoedcm  mlbtutum.  Ncccnim  dubitoquineocalu  djcendiim  iit^legatiim 
quod tutou  denegatur  qui  fc  contra dcfuixti  voluntatc cxcutauic ,  ron  ad  pu- 
piiJiimpenicrure  dct>ere.ctiiusvtilitate5dcfcru:funt,  fedheredi  inltttutore- 
1  uiqoi  oporterccittja  &  ipfum  «clmqucndi  verbum  quokx  vti  cur  in  d  f.  aibnit- 
/«TrjbQccuiixcitAiiiul  liqUide  et\  acquwi.ahiid  relinqd.Acquinrut  nobisqitod 
ncmdum  pcne .  nms  ctatirelmqu'turver5  nobirqcod  penci  nos  iam  erat.  tt  co 
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modo  lcgaca  quar  legacanis  non  pr  irtantur,  heredibus  relinquunrux ,  uoti  ac- 
quiruntur,  eiinleeacijin  fitdebrvacio  hcrcdjutis  per quani  vclit  tcft.ttor  ab- 
cuj  collacuinelle  id.quod  alioqum  hcrcdij  fant,Llegdti*m  tfi dtlti*tu>  \\6.  Dt 
/eg.iM.Ergo cv tn  ptopolito pnti s clt . t qu:s piobcc  proBartolo  hereditatem a 
quatiutcrr».Tiid.i:ui,a^:uu^exc..iuibir;,po(Icaij;nau»ipliia«.'4uin  ,&  vtilic 
loqu:ttir,appUcari,(piamvtdicat,obidiolurnacquin  dcbcre  agtuuj ,  quNd 
eorutncontcmpljuonciv.jtctlitcxclula.  Atqui  non  pocdt  hcrcditas  agnaot 
aajuiu.quititispti^detvratur.lVuui^oprobandiinieit.iiideterri  cx  aJiqua 
lcge,aucexiiaiucoiplo.Portbiion  dcietcurex  lucuco.cuiis  iiullamhanc  rem 
vetba  lunt  dtipotitiua ,  untum  abcft  vt  aliqua  tint  quar  cile  dcberent,  impera- 
pua.  Quamuis  igitui  vertun  lit  iLacucum  quod  aguatus  pofuit  ui  condioonc, 
cxcludcndoinaueniliagfauexcarciit,  iiouniii  agnatotlim  conteinpiaoone 
matcem  cxcluiille.ptrporleia  tamcnratiocmauo  c.ijtipjexeoinjrrar^gii.i 
tascxeoliatuto  vocatoscilc.Nilvl  cnuti  ahudagic  hoc  ttacucum  rulivt  heve- 
ditasagiiacisreliiiqujcur,  nonctiam vtus  acquirauir&aprdicetur.  Proindc 
110:1  vocattu  agnatl  a.i  hciedjutem  ex  hoc  uatuto,  ied  prrfttpponu  lUtutum, 
agitatoscxaltquo  ture  anuquiorcadhctcdiutrinadmittipolic,qiio«K)dovu- 
qucadjuicci  pollui°.c ex potciiate legts  xn.cabijL  li  tnodo  nouanjra  abragcn- 
curquc  iitsilludvctuscjuod  agnatisfohs  taciciwt.  abrogaticrant.  IdeoqucnJ- 
mjrulupradjxi.Huiuiinodi  icx  Itatutts.quibus  t.iucnit  ,f.vM/»fi»<  ttgntau  rnutt 
mfiicet£*t,  noniolum  abrogaucii  pcr  mi.t  omnia  notia  qur  matru mcboce 
quam  agnatoruA  agnatoru  parcin  ac  cognacoiu  conditione  tactetSanc.icde- 
uam  111  nccctlaciu  aiicecedcm  ttuiie  agnaus  m  cudicinnc.poikis  hoc  ipjb  refti- 
tutum  ius  antiquu  legu  oct i.tab.qood cquidem  leicjtui  potuitcx  (bla  legdlx- 
toruj  voluntate,Uatutiquc  interpreiauone.uulltsiii  cam  remvctbu  adhibius 
diipolimtis &C  impci autns.qnu  nempc  lublato noui  iuris obicc  mhil lam im- 
peditquoiiiinus  potclkatcni  iuam proprns  virtbuicxetereiuj  vetujpoijlt^fnih 
hcitque  vt  tututtun  11011  cepugnet.Quauto  magi  s  fnrhcict  1 1  ttatuuim  prxiup- 
potut  iuru  auuqui  reilitutJoncm  m  necdlatium  ance«dcncSupcrcft ,  vt  otn* 
rubus bartoli  rauoiubus  cnnt uucis cxpoiumus  um  .  qua crgo  ranone deten- 
daniusBaitoulentcnuaiu  vetam  etli- qux  agnacurum putsctten*  caufamtacn 

rnn  atli  matctm.  Ratio  illa  ct't,qium  idem  Uartolus  vidctui  tnchcatlc ;  cilm 
cJExcluia  periona aliqti.i  priotls  ei adus,om nium  quoquc  lequentium  gra- 
dtuimpcrfonasincelligi  excluias(iaeiiiin  raiitini  eft  quoticsnon  eademrauo 
rit  lequctiaum  graduum  exdudaidbrum,  vt  vidcredt  in  macre  ,  qux  hccta- 
gnaus  Jk  cognarjsommbus  ancennr  ilcin  gradu  fuccedendj,li  camen  exduda- 
tur  k  rili  j  1  :i ipuben s  fucce  ffionc  ob  non  pcticum  cJ  tutore  ,  non  idco  rac  1 1  vt  a- 
giuucogiiajjqueexcludjantutquiljiquuiitur  111  gradu^.//jj.i  i.vlt.D.MdSC. 
TmylLSed quta  neqtK auus  nuKcmui ,  ncque  cogiuuis quiiquam  ex lupcrio- 
cibus  txanfuetfalibus  auc  agn-«i  Mt cognati  nomcn  habci,  nili  propccr  medii 
macris  perl'otiam,airn&  itu  aui  infuccedendo  nepoci  exriliapendeatcx  iore 
quod  habet  inaterfuccedenda  pioprue  dUx^rg.  I.  deMm6.Du£ti»mr.  qui  per 
ujatrem coniunguiitiu.Lndenaiuqucnecelfariunidi  vcqu* Wx,auc,oijc«dft». 
ucutueicludtc  tiutrcm^txipfoeuantcxciudat  auummaccrmim  cx  agnauj, 
naf>aJjq-ua  litiaciopxopna  &ipecjaUsqux  m  perlonamau»slocHm  habeat 
adeaiu  «xiudendam  vc,  ad  aiaiam  ma«iiuun  cognatofctuc  extcndacui' ,  vrtn 
fpecie  &.  U.i  vlt.vbimtutTt  ob xvon petitumblio uk>  ur pubcn  tutorem,  hlc 
proptix  culpx  ptcnam  paucur,vc  ius  fuum  vindicare  proubcatur.  Nec  cnim 
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meoarvetur  I  IbcwfficBrflilijqBWiWmater.W  qUIJ  nlionon  bo«  confuluit 
ciknelfeirnater.  Ptoindcinhtlcaali  dtcur  earemouiicm  debc.u  admitti, 
uuiiquis.ii  ca  ijMtctlct  adrrfiRcretur ,  liue  auusniatcrnns  lit ,  iiucaU.s  COgn»- 
uu±l ob  id  iu locuu  cft  conftmitityion  vt  dixcrit  nullutn  iun  foctcdtndi  ha- 
bcrchaiic  manem.iedprohibuviitmatriius  fumn.vindicarevtuadmutcns, 
noncxi-ludj  hoccafumatrcmquiatuillum  uis  babcat/edquma*  bovtt  no 
poteti.Vndc nec lruntm  cti  ca  remotanon  taiitum  agnatos admitti,lcd  ettam 
crtcros  id  eft  coimatos qiu admrcterentur  ti  matcr  1.1  mcdio  ktoa  cllct.At  aliud 
dtcuraiiiateiiWcciaioiie  nitctuu  urxcisc  cxtluditut  extantibus  agnatis. 
ruiiceuuii  miliaratio  eft  cnr  alia meftotquc lit caufa  cxtcrotitm  qui  per  nu- 
ucm  comangutur.tatiufinodi  funt  afccndciitcs  niaterm.vt  nou  tiiuiimjdmit 
uuur.fixieuam.qtiod ouuur.o confcqucns cllct, ag.tam  pr.rh-r aiitur.In  ccte 
ns vetiVcogiutu ,  qui  pct  macrcm  non  coiuunguntur,  led  pct  Itl.im  tortallr., 
«ipctforoicm.ratioilia  racitnc  admitu  potliiit,  qux  flc  gcncrahoreltA'  ad 
>muiei onviino  cognatos peronctTquod  abrogatoiurc  lultiin.uico, cxquo fo- 
iopottrant  fncccdcrc  ciun  agnatis,  adeoque  pixfctn  ag.atisremotioribm, 
naflam^sfupcreitciquopofnina.lra.tucuinagu.uis,iicdun  antc  agi.aw, 
nlupradociiiii.ns.Aii  crgo  in  pcrpctuum  cxcluli  ciuiu  *:  afier.dentes  m.uer- 
m&cxtcri  Locnan  vt  nu.-qaima.lmuiajitur,.  cqmdcni  poft  agnatos  I  MSui- 
me%  Num  &  itutrripfa.qu*  nonruficxiaiitibus  agtutiscxcluditur.non  vfque 
adeocxdufaelkvt  non  polfit  ipfa  quoqtie  poltagiutos  adnmti ,  fcikctron 
unquam  matcr,&  ita  vt  fucccdat ex iure  ciuili,Jiuc cx SC.  Tcny lluno,  fwe  ex 
Nouuclla  luiuiuatu  conftuotjonc  ,  lcd  tanquam  cognata  &  cum  cxterf: 
cagnatis.vt  &  m  fpecic //..*.$./? fu  ctnfArgumt*.  P  *dS C.  TtrtyU.  Non  cnim 
id  agit  hoc  ftatutum  ,  vi  matrcm  ommnoexcludat  &  ab  omniiure  ctiam 
pixtorio ,  fed  tantum  vt  ci  agnatos  prxfcrat  ,  rcftituto  in  cam  rem  vctc 
re  mre  lcgis  duodcctm  tabularum  qux  agnatos  matti  antrpotiebai.  Etgo 
qucmadmodiimiuslegisduodccim  tab.noncxcludcbattempctainctumpx- 
tons  ,  quoiiunits  polt  agnatos  cognaa  cx  cdjclo  fiiccelfouo  admmeren- 
tur  ,  ac  proiode  matcr  qnoque  cum  cxtcns  :  tu  ncc  llatutum  hoc  cam 
vim  habcbu  vt  impedut ,  ne  poffit  marct ,  poffintque  ij  omncs  etum  qui 
jpcs  matremiunguntur  fucccdere  poft  agnatos,&  lurcpixtonoexcaptte  Vn- 
de  cognati. 
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Dt  ntpttt  tx  fAa  per  JlatHtum  txcluf*  txifttn- 
tibm  mafculii. 


Onivncimvs  hanc  quxftiortem  cum  prxccdente, 
quu  cVcam  coniui>gtt  Bartolus  ad  <£/<£.  x- $.vlt.  D.tdSC. 
TtrtjU.  m  fm.  vbi  poftcaquim  tractauit  De  ftatuto  ex- 
cludentr  matiem  extanttbus  agr.aus  vfquc  ad  icrtium 
gradum  ,  conclufitque  fiuc  mater  (itmottua,fiuc  viuat.ad- 
DUta  agnatos  excluu  matre  cogr.atifquc  oinrubus  qui 

fcquun- 
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Jcquuntur  mgTa.lu/ubiicit,     tdrm fut» m emmkui fimthhta  outjhambui  de- 
fcttukntdtui  txfijftc ,  t .'  fut*  f.  ducrttjltttmtmm,  t  xttnnbmi  nuftulu  fihnfm- 
mtnm  ntn  fuccttUr.  <jntd  dt  ntfxit  tx  filut }  Ctrti  tdrm  fmtd  tu fVutftr  tntfuefm- 

prndia.\i<pit  it.t  fc  in  cnuute Htaenux cwifuluifli: tritatur.  £goautcmvc 
reor  nem  bac  qufftionc  Bartoluv  ivou  folutn  fcaliasrroxicatiirrationibusu  in 
fupctiutcic4euammalc  &  cotiua  luntuuonem  re(ponclcjr.Narti!i  quidcii. 
flatutuin  tis  vcrbit  concrpuuii  cilrt  quibus  iltcd  dc  quo  proxmic  dixititus ,  ex. 
tMnttbutttgntttii  nufatlvfiln  famnnnm  fumdtt  ( quomodo  intetdiuii  cOnci- 
■^i  iiccc.ilccit.ad  cxciudcmias  lccmuus  iauare  agnatotmn tiaaiculotuiit  ,cuni 
liriiitnx  cjuoquc  lir.t  aguatx  qat  piMiideaturutadcbcr^rcuin  cxtcr  iv agna 
tls (i  ixm  fpccul i lci  cllcnt  ex<ialxj nt c  tjinttm  mufcmh. D.vnd.!tg.  >  Poiict 
ca  tatio  qtiam  nos.  ad  fupciiotcin  (pcctciii  ajxauuiius  adKanc  qitoquefcrotii- 
lnodati,  £\ciula  luuuruiu  iijia  pci  (tauitum ,  qux  &  agtiau&  pnsiniinr  eir. 
multo magiscxclu/iim  mccllig,  ncporcm  cx  nlia.qui  atio non  tuii  net  tr.cdun. 
rilix  pcilouain  coiuunpitur  >quiquciicct  hocpini>hahcat  cpuroidtatuuiia  ri 
n>afaiius,hoc  uincn  uiintis Ivabct  quod  ivun dt  acra: u t .  ticut  illa  agnata  eit. 
Nam  hxminx  quidcm  poilont  cilc  agnasx  li  pcs  ma&uluc  coaiuncancur ,  (rd 
j'cr  ta-iiu  tui  11  iieuio  agriaius  cllc  vnquam  potcti.  £t  ldco  fit  vt  m  plcnfonc  lo 
lis  mquibusvigciithuiufiiiodirtatuta^uxioliusauiiauoniscoiitcruatidxn 
cioncni  habciit,  ncc  iuii  agi  atosad  tuccciltoiicm  ..dinittuut,  frrminx  omner 
qiuiuumuisagnatx  u  iUi-.\cliiJ.:.t.iir,qiiia  l.ift a^iiationtsittihabcar.t-  ulr» 
tauicu  CBjeqMag^ationiicoiifaujiid.r  i\  peipauaiuix  iiuuititcm  ntm  h„ 
beui,cuin  dici  folc.il  quod  &  vctiim  eli,iiiiiluicm  famibx  fiix&  caprit tk  th 
ncrh  c\it,l.prenmtuttttto  ij>j.  $.  v/t.  Dt  vtrh.figr.tfit.  Sic.ntn  ttrniina  UltqMlB 
agnataad  lutLcflioncm  proMiiu  ap  ati  ciim  c.ttcris  adit.iucretur ,  ricn  rvecef 
fc cuct>vtcius poruoqux  ipii  feincl  quxiiu  iuuk  t,ad  ipiius  libcrot  uanliret, 
cjui  umen  agnau  iwiKucnt.iicc  dc  fajtiiljaov  iiominruclu]tch,cuiusagnauo- 
111  profpiceic lcguiator  volutllct ,  L  citm p*ttr.  77.  i.c.nn  tnrrr.vln clt  Pnjiuuani 
teittus  elcgaiu,alibi  a  nobis  expl  icauu,  Dt  Itrtt.z.ix  co  irjimr  appaict ,  tantu 
abcilevt  iicpevcxhltaexdufapoilit  adinitu  ad  luccc(Tion(,cum  litilia  agnata, 
ipfc vero  non  agnatus,  vt c conuano  lit  mulco facilius^:  ia;i<ni.ibilius,vt  fiha 
quxexproprupctlonapoilctadmKU  unqtumquxlitdc tanuiia patns  ,  ex-. 
ciudatur  camen  proptcrea  quodcjui  ex  ca  lufcituti  funt  lihcri.iiuc  mafcuh  cnit, 
liuc  fccmim ,  aliam  familiam  iiiichibitoti,patcinaii'  lciluci.r.oii  n.atcmam, 
.tut  qux  iuerit  aui  maicri  .\,lftnmli.  D.  dt  ttgtnfcti-  *ltnd  httr.  Scd  hoc  trnc 
ubunctjVt  dixi.ciini  Aatutum  uihil mii  agnatioucin. &;  agr.atioms coidcruan- 
dx  fauote  ii '.tuctur .At  li  non  tam  agnauoms  quani  lcxus ratio  hahiu  lit,  quo- 
modohabctut  pleninquc  a  lcgulatoribus,djgiuutem  rcipubltcx.iicm  tatn  rx 
familurum  amplitudinc  ac  opulcntia  xilim.Jitbus,  quam  rx  r.umcro'corum 
qui  labotaniciii  lcmpublicam  animi  cV  iiigciuj  fui  vitibusrcficerc,  laliantem- 
qoc  reuncrCj&r  collapfam  crigere  poflmKuai  quo  nttmcro  funt  omncs  inaf»  uli, 
ncc  tanqiiaan  agnau  aut  cognati  ,  ied  tanquam  niafculi :  niJul  vctategcclu- 
di  etii  1  pacris  fticccdione  (i  Lam,qu:a  (cnii  1  na  cll  >id  eil  ei  uv  (cxus  qucm  Icgcj 
ab  onrnibus  fv.  pacis  &  bclli  ohScns  (tudiifquc,-ucciiic,  ncquc  camcn  cxcludi 
ncpatcm  cxhlia, quippc qui  um  litmafcuius &  muajidc  rcipttbjjcx  idor.eus, 
qttatu  fi cx  liho  nepos cllctXt  hxc  mcdtx  itinlprudeiitix  Ronianx  mens  fuit, 
c]ux  in caula  fucccllionis  tam  cellanicncari^  quam  lcgictmx  faciebat  mcliorc 
pene  in  omtubus  mafculorum  quam  fxnrunaruni  cendiUoiiem,  liuc  cx  ma/cu 

lis,liue 
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lis,fi»e«firnMnwmalciili^itmiiixve  Jefcendercnt ,  vt  oonftatttiis  qux  lu- 
icnuantis  releit  in  l.  +  .C.dt  lihtr.fnMtr&in  Influ.ttt.  dttxhtrttLhbtr.  Hniul- 
mcvli  quoqucviJctureHemens  legitl..toris  iLcuciius  vt  cxtanubiism&lciil  j 
filia  rttmma  i>on  fucceJat.Quiv eniuj  .tlius  potelt elle  fenfus  conim  vciU.nl, 
plu  f/rmiriAntn  fncttAM ,  mti  s  t  .1  lu."cclTonc  cxcluJacur  hlta  ml>  hoc  (olitlll 
qubd  rtcmiiuclUAuoqui  qigscredcict  }x>llc aliqium cite  tihani, qm-  ncHI  cf 
lct ctiani  tmniiurQua^uis  tgitur  ncpos cx fiha  loctim filuc  tcr.eat ,  vt  ctun» (i 
volcs, iptiits  filixnon  tanuim  Ioluiii  &  gudum ,  fcj  ctum  pctloiiani  icpij'- 
icnt.ue  vi Jcatur.quia  tamcn  noti  Nxmina clt.vt ctat  t;ii.i,fcd  11  alcubis , non  t- 
deiS  pollis  diccrc,  fcxcludi  cum  pct"  ftatucum  .qiiandoquiiiciti  ncqucvevlu 
ei  conucninnt,nequc  ratkiftatuiKiuni  verba.quu  11011  dt  lanitiu :  uon  mens 
dc  ratioturuD.qiioiuam  idcirci>unc<im  filiascxsludeicitatututn  \o!uic,quia 
tirminxfuntA  *J  gcrcudani  lemjmblicam  incpcv.luc  rerO  maiailus  cft.ucc 
mtnusad  rcmpublicam  adminilUandain aptus, quani  li  ncjHjscxtil.a  noncl- 
fcckaquecunirauocxclulionisqu.rpropria&lpcciiliscit  in  tilianon  pol- 
litexandi  ad  ncjK>ccm,nihiieuaui  caulxett  curad  cum  pocrtias  ftatuu,^ 
excJufiocvccrdatur.veicquc  luuccalui  aptari  ratin  illapotcti.quainpiaie- 
d^tecapiteluinjilimusex/.J.ji.Wr.D.^iiC.T/r/)//.  cumdctnunircmounu- 
trc  admitti  ad  fiicccirtoncm eos qui  jiolt  tnauem  vcniunr,  quiqtic ..dniutci  t 
i.irii  nutci  nonclli.t.campropnacV:  Ijxxiai  s  aliqnaiatio  dl  nuuis  cxclu 
dendr,  qux  rauo  locum  uoiihabeat  tncctccis  (oqujcntiurn  graduuin  pctfo- 
ms.EcfinauKjttcincafunoltrohoc  jnipliuscft,quainin  lpcuc</  $.  vh.  qund 
eoloco  mater  11011  tam  a  iure  fuccdenJi  excludituT.qtianuure  fuo  s  ti  piohi 
betur.ln  cafu  autem  nolrro  nulltuu  penittu  h.ibct  tus  liiccedervdi  tilia  qttx  pci 
ftatucumexclufafiuulluduiiicnvcrique  caiui  limile  ell  .quoJ  tauo  qux  no- 
cet  matri  vcl  lilixnon  poceft  portigt  ad  pcrionam  lcqucntis gradus.  Matti 
nocct  rarjoilla,qu<>d  uitraaiinum  tutoiem  nlioimpubcit  non  pcucric.  Eaia 
rio  non  nocct  auo  macctno,auc  proximo  agnotoud  cuius  (..  1  l.ccr  ofiicium  nou 
pcruncbac  vr  rutorem  imj>ubciipctererquandiumaccr  etim  tu  caufa  (ucccf- 
iumis ancecedebac.ln propoluo  autcm fibx nocct ea  tatio,  propccr  rjuamcV 
llatuco  cxcliua  dt,nonqii->dfiifilia,lcdqtu>d  ficfixmino.  F.a  rauo  nonnocct 
nepoci.quiamafuiIuseU.Si  filiacanqu.tm  filiaexduiiereiut,vtiquenoctrcte.i 
cxclufio  ncpou,non  quali  verba  lcatuti  ci  conucnircnt  1.  xqtie  enmi  s  cruin  cl- 
fet  non  ellc  filiam  cum  qui  ellcc  ncpos,st  ncc  filia  J  topnc  dici  pofict  qux  cf 
(ct  ncptis)fed qma ncpos lca  non cft filia  vc  lit  minusquam  riha.  Filiam  cittiii 
ctocucimus,nliauontscc  piocrcationisius  fienificamus  ,quod  tusnoman- 
aimeftmnepote  ,nec  m ncptc qtiantum  inhha,ctimlit  illatnptimo  ctaJu 
delcendcnuum^ncpos vcto,ncptitque in lecutido: ncc  niritis vlium  nis  Ittccc- 
dcndi  habcrepotcft  nepos ncj>ufvc,ruli  quoniam  auo  nct  tncdiam  filtx  pci- 
lonam coniungitur,«T .JLL&ttrm O.D.dt tollM.hcttor.Qxim  vcib  hliacxcluJi- 
rurapatns  fut  fuccelfioiic>noiuanquanifilii,feJcanquainfccinina,iion  de- 
betiplius  cxclufionoccrcnepou,&  sjutallatuti  vcrbacinon  conuciiiuntcilm 
litrrvaiculus,noiira.nTiina  ,&:  cjuiaiunoii|eft  finnina,  vt  litplusquain  fix- 
mina,quia  mafculus  clt:noccc  i.uncn  ncpu,  n6  tam  quodftatuti  vciba  ci  ma- 
g^iconueniantquimiicj>oci(ctficnim  conneniimt  inhoc  CJHod  firminacft, 
iion  camenconueiuuntin  coqu^xl  filianon  elt,lcdnepus  li|uam  qma  ita  nnn 
dlfiluvtfi«mintisquimrilia)iiqutdem&  (irminaeft  ,Sc tanouot  ingtadu 
naturxquam fi  filiaetrer.  Dtccs mun  fcmpcr  mancrc MMMMB  rationcm 
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cxduiioiiu  itepous  c^itcj^m.cuui  rilu  ipiacxdufa  cit.quoJ  ncquc  txpos,  ne- 
quc-  ncpus  iiio  irutcrno  iunj*,itur,t-.iii  pct  incJijni  h\ix  jhi  loiiaui>iicc  j-ramde 
hcri  pollc  vu!etur,vtt'iu  riluiuc.cderc  iwqtit.iicptis  iitc,iicpuis  c  jH>iuc  ,  ctun 
roii  jnjllit  vCiiiieiiuiuiiqiLiiiiinui-,.ii)u;iis  ,vt  toquituf  Lialdus  ^qui  Bartnli 
icntcijiuiii  iixjuiuir  aj  l.mtsimum  -.f.tnm  ^.n.tm.^.C.dt  Iibtt.prttcr.  Vct  . 
.  rcipo  d.u  n.  n  cile  buiuui  cuiilectiuonon.cjuuncj-os  i.cpniqLie  coiuuugiin- 
Curauopct  liliain.iioii  iai>qj.i:ii  jht  |"lciiii-'.iiii  lcj  U' i^Uin  per  filuili,i  utti 
.t\jiic4ccoclciftpaduconiuiicAicilci;tJicxuufi.nIo' 1  lccpu  jnctpancu  ..  .. 
laiu  luitcin  Jtxunustionctlc- cXcluUtn  liluin  u.  quaiv.  iiluin  ,lcd  IMXf  Kt) 
ia-iu;.u:ii,.j;i.i  totllullsial.iociclulio  Usl..lj'>cic  ciill  .lgii eliqujlll  pciiona 
ipla,cjujt'CxcluJitiiir.Noii  ii;itut  ikkciccI.oci  iic-poti  ncptiqiie.rjuud  cotuu:. 
j-jiitur  pct  rilum iV  ia-ilinuin^i  modScxtlulio' ts  tauo qu.c  tn  htu  JouniWu 
nuti.ntuluiu  tii  ipiis  tucuiu iiabejLH.ibet  auicn  111  ncpte  cjin .icin,<Bua&  t.c 
innu^Sc  niinusquaiii  filu cttiiioiicLiaiu  111  ncj>uuy]in  luet iniiuij luatuui ti 
lia,qiucc:iiiiiicpouit,pliisuiiiciH]uain  tuucu  qiuut.usii  .ik  uluiell  .iji.i.J 
s iiuiuilai jli mciis lutucuu ,iiuc vcibi c  .Ju  oit  s icljnci.is rx'<uti*i tmafrajp, 
cju.c  doii  aj;ii.iii-,,icJ  nutculislaiut  titic  \rtha  d.lpuliiioi  is  ,/i/id  fttmmu  «M 
J>uctd.t\.K  >  ijtuc excluJiciu a fu ;cc«iio  vcjiuti qwlqiiisaL-nacuv ihju cil,  ledca 
lantiim  pctlik.a.kjiLt  lit  liriniiia.adctHjuc  qu.tui  ustuliunj.  Sed cV  rauoiplj 
Baitol;ni.iniicttc  ij'ltu>  Jw'i;cci.;..\m  iuipii]*,:  atcviuctui.  A  t  ciiun  ulcocXcluJi 
nonuntiiiiiiiliair.Jcd  oinncsciuni  lcc-iM.-r.ccsm  £ia.!u,qu«>J  fblurom  ji.slie- 
rcJitacein  applitare  nKcIluuuir.iTuospoiiii  n<  coi.JiUone.  LUicirm  boc  iJ- 
iiun  cllc  filjtra  o)WiiJimut,tamc:)  coqttoqtic  crtorc  .iJu>illu,i.ui>fi.'queiisfic4, 
vt  in  ptopuliu  Ipccic  iiufculi  oniikcs  aJ  Ittcccliiui  cnt  vocan  iucciligatiir  :ikc 
inintis  qui  cx  rilia,c]ujni  c]tu  cs.  liliopioc;ciiiu  (iint,  ciun  inaicull  otuiics  inJi- 
ftuvctc  (upraJidbls Itauitivcrbtsiii  conJiuonc  jniliti  cilc  ptujsoiuiilur.  Nui 
fcme  cuiis  ptoli.utoli) rclpordcu iu coitJittoiic  jKiiicos  citc  nufculas  roq  o 
mitcsjcdcos  tanlitm qut  ltnt  tuncscliislilu:  tjuain  lauotc  uiai.uluiuiu  Ita 
tuluincxcIiiJit.aut  laltciiiq.n  abiis  fi.uribus  projjciiiti  iitit.Quo.i  .ulnuttcti- 
Jum  vulctut  co  c.Ju  quolili.i  v  uacaJhiiL  lilo  uiupotc,  quoagitui  Jc  fuccei- 
lionc.AbUirduinenniicllctduercpoiitosiii  conduioncaJ  cxclulionctn  filuc 
malculoscx  ipfa  filuiufccpins.llli  luniquc  «ieinum  poncnJi  lucrunt  ni  cou- 
diiioncadcauicxciudctidam  ,qui  aljoqiiin  cam  uou  excludcrciit , icdliituil 
.  i.m ipfa aJiiut tcrcr.tur ,nou cuatn ij,quosij>fa fucraccxclultua .quiquc  non- 
lutt  poit eain  vocai  1  polIetu.Sed  tanicu  j>f.i".c;  iJ  qu.id  oliiccT:oiioltia fcmpcr 
ftii>iiilit,cofa]icin  caliicptoliliapciuaiiitunicxcfula  Jcccliciic  antc  p.tucrn 
fuperlLtcfilioeoJcinquciiejiotCyquia  tunc  ncj>os  lucct  Jitex  juoprio  c.']»itc, 
tauqiuin  rcjualctitaiuttiot) tain iH*rionaiu,«|uain ^raJtun filu*,  ipliulque  lo- 
cum  lubinttarsxjucni  protndc  abfui  Jiitn  iion lit  limnl  cum  rilns  niaicuiii pn 
1111  praJusftic-cc«)cTCiurcrtrj>ra-fciiuci<'iiis,quoJiiitct ^^JcfccnJcnus  lot  utn  tu 
l»Ct  :ti  liitiiiiuini  $.CnmfJiui.lnJ}$t.dt  imtd.^xt  ab  thlrft  Jtfrr.  Nuii  puto  cain 
ftauitttdc«]uoagimtis,iiitcrprctatioi)oi)  Heri  poilc ,  vc  tilu  non  pet  aiios  niaf 
culos cxcJuJatur^juai))  (]uibulcum alKicjtti  lucccdcrc iplii  j  o;uil[c t.Rcj'ii£i: J t 
cnitn verbacoiulitioiu.t,qiur ciuii  lint  indcfiiuta.apca  lcutt  compicbeiiJcte 
maiculosomitct  quoriinicuiKjucgiaJuuincuaiii  tcmouorum.  Nc<  ouiquaiu 
ablurdi cft plus iuristubctc  111  litcce.lcii.loi.ej '.-tc.i..qtii.i  ir..Ji.uluscU,qiuin 
™  iam.quat  tanquam  ieemuu  iit  cxcltifaiauore  niafculoruiTi,  ctian)U  iilu  .pfa 
•  :c  v.uauaLotiui disatudtuu  ctu ,  li  pouai  alio>  malculos  iiuiloscxiiucqui 

polunt 
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p"i"iintrucced«ecxceptoillnneroic  cxfiha  adhuc  ftipctlt  tc  .ulniirc:.!  t. 
oilefihamexJiifoitcyote.llocvcr.)  pugiara  cuido  t.l  uni  Cuni  verWi  lia- 
tu:  .qu  vcco-Hranocxcliiduiuhhimproptci  uialsuUpoiii.is  nvondjtiooe 
Annoncwra  «eansidfe  extaic  m.iiculumaliquein  .acque  u.i  c«ttvr««>ndi 
-joncmoxcluiionis  rib.v.-Fittor  Ron  dcb*«hunciic|H>tcm  la.cic  parteni  pj 
ti-iiistuib>iitiuirtni,i>cciiihol  rlitsKUHlijktov.]ii4m  Utani pcr  haiK 
ruo5iintutiiiitcxcludt:rctui^i.i.iiiaoslUtucum  r.oltut  ptitcrti  Mtx  .ntulni 
nw^ijvidciidebct^.ttutillciiscii.tiiini.itculis.iiiiihi1.  piAlc-.erdi  tuill.i 
eti.imiitihairt'iCxJiiUiKincirctAtevcluiiohl.i-licuti:  oiM.ovc;  nepoo  .u 
necciproiU.»duttfuscWovA'com  ..eciicuriiiin 
lyrorisp.ttajuur,qiixaliikiu.nvi.j  cum  ;piistuciat:uc-cciluia,i.'  eru  n«t  l 
ceat,vtconcutruinhuiu»i.epo:HC\  Uo.c  p.it.c.^aiuiii.qui  nulltim  i tilhobe 
ictfoi^^ndiliioritriioncultidcictui.taiiquauiquiiitrciiiotiot  p  iduel 
*oiahttitiis.S.dnc-;odckic  hunc  ucpoieni  cxclud.  proptcr  mauem  fkam, 
li^feiKJuefiliaindctui.ct^^^ 

cxiarenufctiltim  ahqi.oii,ciiiiiqiu  capaccn.  fuccciiioius , .uqiu  ita  coi.dtcio- 
neraexcluiiottis  ftauitaria-  inipleuiitcllcadfiham  laninioucdain.Ncc  wdcu 
curodjofuN:  ipiinlu-damiiofa  vtdcn  pofiith.rc  in:erptcuuo,qu.t  ew.ud.t  h 
iiamtwopieiiu.ifcuIumncpoicm  cx.plafiba.  Cumo.i  ci-iin  xqui  Lx>oiqt« 
hoc coiiltilat  rili.i  potuu  qtuinli  pcr  ahtim  tiuLtiL.iv,qir  blllH rpliUI  tion ci- 
fct,cxcludcrcctir  |  C  rtciumqiio.idiximiis  nepotem  liuiicnonp..l!cuiinpa 
11111$  fuis  conciirrcrc.u.iio  ms^H  oftednvw  ctlc  igjttn  VO  ttin  .mod  i  uh  li.u- 
tokis,onincs  cosquimcondiuonepoi.il  luiu.hoc  ic&viacatipcf  lU.itum.Na 
otinin  Mopouwmafaili«nn«|^ 

cauintcIl«;etc*uiiT-uqiie:tacii.im  hic ocpos ctitn  p««r»  liutcdctc  sithcrct 
tanquain  Oocatusd.  malcuh  omne,  vocau  ellent.  At  nO  lucccdit  curn  patrutt, 
quia  non  fucccdut  patrui  cx  rtattito.ted  cx  mrc contmiuu  quod  ns  tcicruatim i 
uuclheicitfpeiltatiium  rcque 
ncposex  rihoaut  fiha.ncqne ncpos cx  rraueaut  loioic  vrqtuin  cScUTOI  cum 
patruis,qua.idiu a.ucuciutur  a pcrfonacx quaiutus ctt.  qu.-t  timc  lcit.pet  rc • 
xnotiorelt  in  gtadm.u fuccetiio.  e  autcm  inccnsci  gcnerale  ctt  &  peipetuunt. 
vtnunqiiantal.iisfiicced.u,quanu]ui  vel  (rqt.eproxuni.velt  vel  natura.vclre- 
prxlcnucionc.Qund  li  ol>uc.as,iihant  qux  fcr  itauiiuni  cfcdttfaeft,  h.ilsed..ir 
ci\c  pro  monua.ob  idquc  non  n  .agisdcbcrc  ncpou  iioccrc.quo.nnu.s  pot.it  ,1 
lccu.npatTtusconcur.cie1qui.nt.ipfaiiirctunt..at.iranoiicllct.  KcTpnndc 
boqood  i.wt  dixi.habculaiii  qmdciiicilcrnoinottu.ih.ictcmisncpoliiL  pai  tc 
facctcrVauibusfu.s.cum  quibus.tl.oqum  ab  t,uoll.uo.idm.ti.  ^tu.llci.iK  ut 
cuam  cucii.rct/t  clfcc  cxhctedau-Jed  ..on  qtiaiuu  ad  hoc«VI  «cpw  1«  adimiu 
poflit  &  concurrcrc cti.n  patruis.a  qu.bus  cxcluJcietur  unqiuti.  remouor  ... 
erado^uainli  lututum  nullum  cllccNam  ftatuu  cam  ntcntem  tuille  ccUluti 
^,vtujdcinumin.ifculistirodcll«Aluibuil.hxco.utnltisparic...tacerc  po- 
terauaiiifiilbrwncllcnt.ct.a.ncvtctisniafculis.ciuialKKiuin  uonnU.  polt  ti- 

liam  venjte potuhlent.ruu ipli quoquc  nepoti  cx M  t.lu,  W lup.a  dixnviuj\t 
,,on«nocctctpnor.scra.iusntalculu,didoi|scohc.cdc]i.i.is,a|1.tcn.,ll.i. 

ii nulltini Itauuu  cni-t,ad..iitt.  cum  pauu.s nullonuxlo pi  Hcc ,  nc  quoa  >n  ta 
uorcmmalcuk.run.cuiiifihaiticctliuioruni  iivdtia.iii.  tuu  ,  nial.gna  mtc. 
pretauone  meonmdon  pcniicwro  rctorqiieamr  co.tu/.  <}Mcdj*k<>r,  6.  C.  Ac 
l">h  tjnlt»  K.D.ecd.<um  fhmlik. 
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ERROR  VL 

Dt  ntftu  tx  filU  txclifa  fer  rtmtntuuitntmfetturt 

-  .  f  .  <  —  — 

THAj  CHlCTHIrt. 

f  '<y>f):~Mfr  iivshictraaatuscftifjpenorc^xeoque  intelligemits  aper- 
V  y  <.;*,^tiil$  quim  verum  fit  quod  111  pr.Tccdcntibus  dilputaunuus, 
v<'' ».'  \  'iiBmultuiri  relerreaiiruiaexclufa  lit  a  fucceflionc  tntcftati  pcr 
fj/M  1  Ajj3fl  ftamtum.an  pct  rcnuiitiatiouem.Soletquitl  inoftns,An  re- 
luintiattofiliac  noccat  nipou.Etahj  aliaicnuunt.  Suntquid- 
ft:nguantpoft Banolam,*^ f.foa fiiferflttit.^ 4  .rntm.i.  D.Jtdt- 
ywr.W«fianhicncposcxfil:avcnatad  fucccfllonem  cumaliis  tiepoiibusa- 
ui,an  vero  cum  patruis.fcu  auunculis,vt  priorc  cafu  non  noceat  ci  reiuntutio 
nmns.fitic  matcr  pada  lit,&  luiauerit  de  (e  tanulm ,  < 


,quia  nepos  Kic  venret 

nue  fuo  Sc  proprio,'liue  de  filn  s  quoquc  ftns  cxprcflim  pacto  fit  nc  fuce  'etcr  t, 
quouiam  talcpactum  non  valct ,  nili m quibus locis  tcceptum elt  dc  cortfuo 
tudwe.vt  in  catf.uDtm.wtm..ti  me*£4ut.cc"trA.>.c>  Im  /  .  cr  cetf.filiui  ft  dt 
ftttd.fiter.ctittritttrfjnvfit.ftiKltr.Ncc  luraincntum  filiar  bgat  ncpotcm.quati- 
quamhcredcm.cuinlitperf  iiulcexpattcturaiitis,  quanuis  ccalelit  cxparte 
ftUus cui iutattir,f.tp  r-!>l.:.a.  Extr.it turt «r.Poftcriorc vero cafu  noccat  ne- 
poci  rcnunuauo filt.r/juiajnquit  Bartolus.no  poieft  hic  nepos fucccderc  cum 
puui$&auunculis,nilifuc«edatinlc«nimmatrtsfu.T.  Atqui  mater  fuitex- 
cluia  per  pa&um  fuumtergo&  filius-Sed  tamen  video  Bartolum  ipfum  eodem 
locoab  hac  fcntcntiarecedcre.ctim  ftatim  fubiicit, ncpoiem  hunc  non  habe- 
ieamaue,icJalcgisdifpollcioncwfucccIatin  locum  matris  fux  quancum 
ad  aui  fuccciTotiern.Ergo.i  (pit.niaicrfuof.iicoiusilludci  auftcrre  non  po- 
tuK,4rg.l.fi  ddrtgMtr  1 1 .  Sfed  un  imfmien .  D.dt  dtLft.l.u  D.dt  intird.tf-rtlt- 
gtu .Itaque  vidctur  Bartolus  111  ca  fuifle  (ententia  vt  nullo  calu  filix  renunua- 
tioncm  ncpoti  obelie  crediderit,liuc  cum  aliis  aui  nepoubus,liue  cum  pacruis, 
Sc  auuncutis  fuccedcre  vclic.Qua  ctiam  in  iencenria  Baldus  cft  ad  l.fitHm  dt- 
tMli\.C.dtctllt.  rauone  illaquod  ctim  hu-ufmodi  rcitunuauones  non  va- 
lea-ir^ndiobauthoritatcm  lutiliurandi ,  nc  qtudemad  exdudendam  eam  i- 
p^nperlbnani,qu*renuntiauit,cap.f*4it»»/^-eff*»iu/f f*iljn&.  ccrtum  eft 
eo  iureiurando  non  alium  poile  oblig.iri  quiin  qui  iuraui  tv- 1  tm,v:  dixi,  perfo- 
nalefitexparceiuraiibSt^r^p  vtriuuit.vh  Imttctnttui  f-xtr.de  ttirrmr. rumi- 
ram  prxitipponit  Baldus,qu(  d&  B.irtolusdifcrte  tradtt  ad  d.l.  qw  fuftrfhttt. 
rtHm.4,  .in  huiufinodi  iuratis  rcnuntianonibuscamefte  vim  lunimiandi,  non 
vt  pactum  ipfum  confirmet,quod  per  (e  iiullum  cft,  fcd  tanttmi  vt  inducatex- 
ccptioncn-ipcriuri),&  vteofolometuperiurij  incurrcndi  feruandum fir,ciim 
lcruari  poflic  citra  & fpcndium  faluusinern?jr,r4jp.«<*a  centm^*t.eU.  ttt.  dt  m- 
•VMr.Scd  tamen  lurc  fentcntia  falia  eft.  Iam  enim  obrinuit ,  non  tantuin  fre- 
quenuorc  interprctum  ca]culo,fcd  criam  plcriiquc  fupremarum  curiarum  ie- 
iutufconfulus,vt  retiutiauoresiftxrwoptctiii/iuraiidijvalerecxiftimentur,i- 
tavtnonfolam  iurantispcr(onam,fcd  ipiius  etiam  heredes  obhgent :  adeb  vt 
<apudGa]losnonahudobuncac,etiam(inullum  iufiurandum  iiitcrueiicrit,fl 
niodb  facia  fit  renuntiario  in  tabulis  douUbuscilm  filianupcui  tradebatur, 
&  accepta  doie.Nuilam  enim  habcnt  iili  cationem  iuriiiurandi  ad  vahdandos 
conttattus  aiioquin  pt orubito wuouc  iila  cettd  non mala,quyd  patum  caut, 
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honunei^L  conc ra lcgct conuacturi aqnc faciles lin t a  J  iw  -.:  lui  ,  tc  •  e  aJ 
coiurahcrdttm:  nec  ob  id  prudeuuor  qiulquam  eftoMtknJlll  fitquod  ad 
■urjndu  licfjcibur.  SedquoiCanuiult.r  fuc  parcccnbuutic  iclicior.i  luuliu- 
randi.id Galb  ttibuiu  t  lauon  iiucriinoniormti ,  qutbus  iuhil  lubei: t  Uuoia 
.•.i.it.  iimimuc  ctVquod va  vila  c:t  tani  ituulta.id  clt  ,iuus  noitii  rauonc  abena 
pacrio.qujin non  tucantur.li  fjcra lit  in coiiuaciu  iiutriitioni),  liue  Je  fiu cc- 
Jendo  tatia  propomcur  Juic  Jc  non  fucccdciido , liue  rqiulil.uctn  inductuia 
tit  uitcr  libvtos  liuc  mxqualitatcm*iciiiquc  ■tfmti  t.iculutcin  tcltar-di  tn  to 
cuin  coJlac,quia  ncc  tcte  iciiamcncisvtuntur.itim  niiiiuuni  prouiuciis  ntt.r 
nott  lurc  tcripco  RomanoruniJeJinotibm  KgUWur,  1i.kj.ic  pto  liercJious 
idtamcnurm  MK  legiuuiis  habcnthctedcs.quosvocaiit  cuiittaclujlcs.fj 
cios  fcihcet  pcrcotictattumiiuttiuioiiij,  perqueincV:  hcicdc>.<d  ijfluutur, 
noa  cantihn  luqur  in  uuniniouiu  coeunt.fed  cuam  ipf  >i  uin  aputiv.copra- 
tilqucJuvtdKipoiTitquotiesniacrtnioiiium  uitcr  Cnuin  cV  ScmprotiiJin 
coatxahjtur,non  tam  ptiuatum iploruin  ncgouum  agl,  qu  air.  communcm  v- 
tnufquefjimli,c  cauuinjnib  iV  tpliusrcipubhcr  ad  qtiam  vel  n.aunic  perti 
ncc,  vcmagis  ac  nugis  muitciuur  numincs aJ  nuptus,  quoj  plctunquc  tu  al 
lcctis  huiufmodt  pactorum  vtihutc  tis  qui  abtcr  ivon  ctlcut  luiitt  actuti.  bi  co 
tiquidcni  coaisfauornucrimonqvcifacur  ,vt  macruv.oiuum  Ipcctcirus  non 
ioiucxintiacjaun.teJconuahctiduni.  Vbicmmcontractum  c.t ,  nulijspotcti 
rccipcrc  pucrtoncs  qur  lcgibus  pr,.hjbcantur,nec  li quis m eaiu  rctn  vcbt  ma- 
triinoni j  tauorem  obiendcte ,  quu  nonpocclt  Jici  «.oncraheuces  aliccr  non 
tuitle  cottttacturo$,qui  tam  conuaxer unt.Quatc  ncc  li  ponas  millics  intcrue- 
mllciuliurandumiiiconcrachifactopoltinjuim  nutnmonium.valcbit  utne 
pactioapud  Ciallos.liue  facta  tit  dc  fucccder.dcsiiuc  Jc  nofl  fuccc  Jciulo ,  cjuia 
cxuadocalesubuijjlubciit  ptoverocx'  inuioiabiliquod  luiptumeii  inl.be- 
rtdtuu  j.Cjk  f*n**Kntni.hc\cdiiwen\  pacto  Jari  nou  pollc : Si  quod  j  P.ipi- 
xuanatnl.vU.nA f*u  &  kgtt.  pnuatorum  poclioncs  lcctim  aucoriiace  non 
cejii%ri:denjqacqu(dablnipcr.m  l.pjtliumtjueddeuUiycr  m  l.vlt.C.dtp*l~i. 
ron  valcre  poVta,pcr  qnx  libcra  cctiuidi  faculus  vel autciacur.vel  conftringa- 
taoaut  pcrqtix  votum  captanda  rnorus  alicnxiiiducauir.  At  cxcu  Galbam 
liuaquxpatcrnxautnuteriix  fucccfnom  cuni  tuiciuiando  ur.ui  uat.fcet 
ncminipioc6t(actumanimonij/ediiueante,uucpottcalvtilicct  uruuallcit  - 
cclijgiturproptcrauthonutcniarnfiurandi  ,ctiamli  dotcm  co  ttmpownoiV 
lam accjpiat,dunuiiodo  ahud  qutd  liccxquo  pollit  apparcre  noii  litic  cauia 
tacJ:aiTiruJircrenuJi(iaui)iieiii.Ab.  quictieimJoloisqui  lucrum  captare  ve!- 
letcntcnumiauiiicqiiatnijiccaiila  tvu*fy&t\4.\.$*trt*-D.de  d*U  m*U  ex- 
cepuxt  proinde xquum ctlct  ci  prodcriciuliuranduni  .quippequod  uuquica- 
tts  vincutuni  crie  uuu  dcbet.  Vr.de  ctl  quod  totics  noitrt  tractantde  filio  qiu 
per  pactuin  cxclulus cft  a  fucccflionc patcma , nulla  ctiam  niainmoni)  tacta 
niciitione.Dcquocx'  Daitolus4W/.i.$.ftrii)^r^/.  rwm.  i.D.  dttenet.pt/ftff. 
canrTii.t*b)4.  Cttm  iguur  placeat  huiufmodi  renuntiatloiKs  vulcic  \  bii.]<  gen- 
tiu<x>ij.iiiracxfintpropcer  anthoritate  iutiliuraudi&.  Punuricix  cottitucionis, 
apud Gailos  vctbetuniion  lucriut  luratx ji modo adhtbitx  linc  iu  coiuractu 
1 1 lacrimonij.apparct  non tifc bonam rationc  ilU qua  Bjcc A'  Ba l J.v cuntur, vt 
negcnt  filtx  rcnunuationc  noccre  ncpoti  cua  hercdi,  qubd  luiiurardu  lit  pet- 
luiulc.  Quotics  eium  luiiuranJu  tn  c6cractu  alioqum  ilbcuo  adhibitu  ea  vun 
K.ibct  vi  vahdet  conuactu.r.cctllccit  potclutc  luntiuijJi  txanUM  iiihcicdcui 
--  1  "l 
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tamexpartcetusqui ,u»uit,q«am«paitc ilmiscu.  mtatum «M"»*^ 
OTAusipfe  exT«  aqucpartc  mheredem  tra W^«».Ar-«. 
t/triMft!  ,o.C.if  WAnercodicemusrcnu.uuuonem  lunam  Mix  noc  « 
nepotwA.i  vctb  duhm;uemus  vtrwn  ncpovhic  tuccedat  cum  abu  ..ep.ub.n 
al».t  verbcm patru.s*;  auuncul» » Atqu. rac.o.llarcputmat quam tr.Kt.du 
Banoliu.qubJ  ncposnon*  ..utrefuNWalescrubetvtTtHxedai  mlocum 
matrisJuteaiqiieiiYsiep^^ 

curnt  N^.eft.^tur^m.H^Humvt«^to..umiutt.lludaurkratur^pKl 
al,uruklubet4uiminiane.bifane  itac»LNoi.t^perio.«mciua».>«rradun, 
matris  reprxfe-uc Jicui  *  q.u  in  pcxderund,  locum  ^f^r*^» 
cone  ril luushercs.Dcquo iiili^.i***"***!'-0- *  Mtr-  Vptf- «fr 
prflmmTum  H.D.d,  mmfl.rupt.  Quid  e.un,  pollct .  nepot.  proddle  u  nmrx- 
fentatet  pcrfotum  illiu*  qu,  fihusi*iwiia*o«eflmct ,  acprcrae  ouii.uiUu 
in  oau.s tuccelTini*  ,u«  vmpum  habuulcc .  Nec  e...n,  vmenwqu.jqnan,  luu- 
hcrcs dic  potelt,non  rra&,s  quam  «ua.veus  curn  v.uent.s  ™^ 
mii  hoc  fenfu  qubd  fuum  hercdeu,  d.cimm  e«m  ipelkt  hodie,  f.  hoase  paic 
m«cretur.que?nadmodum  polthumum  luum appellanus ,  noo qu.  um  itos 
fc quandiu  adhuc  c.l  in  vtero .  cum nun  polT.i d.o  m  P™«l^**c^ 
lecpiim  f.ted.tusy.*/r.O  W.quodumei, » lui  runed.sconlbtnen- 

d,  elfent.am  retpinW^.?-©^^ 

w,^.(cdeum,qiufi hodie  .ufeerccuf inter  fuoshicurus ellct.$  >Vkw  ^ 
dt  bt*  I  vlt  D.d,  w«.«  f»f.m*,.  Al  wvwui  tawtum  aker.  noceat  nccelle  eft 
vtnonta.uumgra«u5,fedcuam  prtfonareprxlentetur.  ^enm.rubet  .dra 

regulaJi*quapcVfo,ulu«u.,^ 

pifm,*  iJ.DtnrHl.vr.  non  aucem.excu.us  gradu.  >Jam  S.  loigi  aliod  dt, 
ln uis alter.us fuC£cdere,Al.ud  verb  m aherius  gradum  St  locum.  0«™«' 
nus  .us  fucced,t,eo<km  prorfus  .urcm  coguur ,  at  non  cuamqtn  ui  alteou« 
oradum  &  locum  dunt»at.H.cemmcantum  mns  lubet,»o  quautum  tubu.t 
is  qu.  ab  co  c?adu  exclufus  tuit  per  mofte.naaireitum.atJone.nJcd  qn»nwm 
habcrcc  hodie  li  v.uerec,aut  non  renur.tiall«^c,«1ue  11  cxdufus  nou  dkt.Di- 
ftin-uuntalij.Ai.fil.aqux  renunrj»u.t,perce1KT.t  dotem  aut  quid aliud qood 
slt  v'icc  poruon.s  hered.tanx ,  an  niiul ,  vt  poiter.orc  cafu  non  nocear  nepo- 
u  quamuis  heredi  matni  rerrunuatio.  Pmire  verb  cafu  noceat  etram  non  he- 
J„quali  riluqur  renuncauit  fuccelT,lIe.pb ,  v^deatur.  Quam  lentenuam  vi- 
detut  prohade  Cjnnf*  dJ.^f^u ,  fed  pa«m  fuTTuktee.  Qi5rnad- 
moduLemmvme,tanulla.LcceijTo«l»^  netrerrofingrpotett  al.qua  tuiJ- 
fe  Nccvidcocwidabinrdiujd.cipoiTKquam  vt  bluquxienunuau.i>&  ft  i 
fucccmonc  Pet  renuumuaoonemexcluut  al.quo  accepto  m  viccm  &  lurum 
poruonis  rieVediunr,hc<  ipfocredei.datitiuccelTilWlu^ 
cederetamen  potuiiret.Uludtant.-uriverum  eft^quoJ.pfet^cepitdot.s.aut 
alioutulo .,. iept,mam rmputari utconfeai .debere  Sedaliudd\lmpuure 
autcortfeaed^],tiaveVbfucc«dere,aut^  HU  .uquedrft.uftio 

videtur  probabilior  qu*  i  nomtttilBaftenur>n  nepos  hrc  l.t  hcrcs  mams  iue, 
neaie,  vt  G  non  &  here>,non  noceate,.«uis  renumiao^.f.t ,  noceat  .uu- 
quam ei  qu.  hoc cafu nori tanuim  gradum & locum/ed  «um  perfonamitiu- 
lis  reprxfcntet.  Noceat,  irKiuarn^,  aiKOOScuui  alns  nepotibus  m  eodem 
Etadu  cwubtutis  fucccdete  velit.multo  minds  fi  cum  prcmepoubus,qui  u.  gra- 
dutOTOtioKs  luiit/juandoquidcn.  hu  cjomibmculbusJiccedit  propno  mre. 
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ic  cx  pcopiia  pedWed  li  vcbt  fuccedere  cum  patruisfc  auiincuus.  quod  hoc 
.aiuncccl&na  a^tandumlitdc.natrecuiusgradus  reprxlenu-.dusdt.  Ue 
mauis  autcm  ctadu  ttacbn  hcccafu      poccft,  <pu  appaieai  r.on  modiS 
^admnipiii^iedetun^pct^amreptxfcntw  abhocnepote.  t:,midcm* 
hbm&nawfemrnuanMii-.ueniaror,  acpto.ndctal.s  cui  re,nmt.«ionem 
„ums  omnnnndo  nocercnc.enc  ett  Etl»  aucem  non  m.nus  vetum  dt  Sc 
hi.umcum  cuc&  hcrcdcmmatm  cocafn  .qtiovnk  Jieex  propr:a  pe.f .:_. 
• utccdcrc  cu.n  alus  nepot.buseiufdem  au.,q...a  umen  nullaoccumt  necclTi, 
IU  txacW.  dc  maue.re  quiJem  adgradumeius  rcprxfcnur.d,,..,  .quar.do. 
...idcmteptclenucocum  ,.cr*bo,nu.>quam  n... ex neccffiutc  .r.duc.tur.h.c 
'utem .«poi .  Fopx.um  ,us hab«f«KCcdend. cum al.Km^t.bus . nullapc,- 
UO  hab.u.nacns  raaone .  no-ipoteftcHU  condiaohen  obid  dctenor.quod 
X  heres&  Hluis  nt  cwspetfoi.xqu*  renumiai* ,  quianeqoe  tanqtiam  hlius 
f.uced.t.ncquc  ta.vquam  hercs maa.s<ed  unquam  nepostal.oqu.cxterosne- 
POBM ...  toiu.nexcluderet.qu.non  fucccdunt  mli  unquam  ncp,  «s.  \  cn.m  I, 
U^mfpscus.wquehxcdiiVinaiovcjaeft.  Quidcn.m  fihhaqa* reriun- 
uaTu.dcccllcrit  viuo>a«e>CcnMmefteuancfcercrenu.ii,atio.*.,  ,qu.ppe 
-«iu,u  haocatco,,ditioncfn/.  bembus  cu.  rcnunuatum  dt  ff*<*£ 

iblOWi      J  f  noftr,  omnes  c6fentmnt poft  Baid-wl l.vlt.L.dtpiti . 

■-■-C*r*d/4m/-*prt'tH9+      dtmmw.hmi.qati  corvd.no  apettcddcc.c 
SEmorJacft^haqilxtcnunt.auit.Nec  emm  v.uenus  paffi*»ua  v.;quam 
hercd.us.qu*  huichhxdefcrripotueru.  Etrutfus  morc.iop.Krco.nial,. 
^«.«hcrcdrWc^^ 

rnWoo  nequc  dcfcrri,  nequc  acquin  quicquam  potcft,  l^.D.dt  h»m*  ntn 
><T,ptAmmtSKn cr«o non poteft  vt ncpoa eo temporc  lucceacrc  volcna.i.ue 
c.nnalusiicvouhusVuccedat.f.uecam  paauis  aut  auuna.bs,  tioccat  renunua- 
r!^"Jm^ummt...ecvUayrKiuamtumei»ue)l^cur.  Uluden.m  concimo. 
3n»tnrubus  iupuUtion.bosCotrirnu.ie  eft,  vc  dchciciue  condiaane  eui- 
nefcaittJfc  pro  eo  habcantur  adi  mccrpof.t*  nunquam  m.lTent.  Et  vero  iaten- 
«SlwWccx^cutomnesmterptet^ 

t'nocca  hoc cafu  tc.-.umutionenvpacum  prxmonua  flt, exc  uditur  i  pa- 
tris  iucLcffionr  per  mortcm,  iu«  pet  tenu:.t.ac,o,vcm ,  cujus  con.liuo  ddccit. 
Qoamo  mmds  cr^onocebit  nepoc.  e.trcnunuauo^amcui  tahs  cafus  pmpona. 
U^» ouo.ieccrli.it  vt  nbnmoao  padwnjedeuam  pcrionan,  matn»  icptx- 
tc.-cccQu^  f. ponas  filiamqux  renuniuu.t  fupcru^Hc.ratcbot  qu.dcm  exu 
ullcbo^focondiuonei..  tcnuntiacorus ,  icd  xquc  negabo  noccte  hoc  calu 
tcnunnauoncmncpoti.qtuppequifatiscxdudicurpe.fol.in.  mauisfupctex,- 
ftentiamu«minus  quam  cam  rcjiunciauo  abqua  inccrueiuc,  prxictum  vew 
ft,vthtviich\,tepTxfentaiat"ucritmix  portiohtrediuna  tcirpote  rcnunt.auo- 
ius,quo eafu fi Caftrenli Sc  aliis  acderCir.as.v.derccur  fuccefiiirccV  potaonem 
heicdicat.iin  pctceplne , vc  hjpra  dmmus.  Cuu.  enimrentmoauo  pcr  fihan. 
focUtvon  impedut  dMatwncm  hered.uos  ,  atnc^ueacquihtJoiiem^tracte- 
musdebcrcdiuie  baanscuim  hluf.,ahcres,nec  ahumeficaumhabeat  nili 
nucm  abftcnlio  haf,eret,Yt  nim.rum  fiha  ifta  qux  ren  uMlauif ■  ipfo  q.udem  .u- 
te  lic  uia  hetes  patr,/ed  tameu  apud  pratntcm  non  habeatur  pri ,  hciede, licut 
ia  pnrcedcubus  abundc  difpi.uu.mus,  fcqo.tur  ncrf.  polfe  siepoci  hutc  ddcr- 
trilcsebeted.utem  qu*um .pfi fil,*dclata  al.q..andoluem &  acqu.i.ta.h- 
uec^ru*«iou5  4..svcl,c  uKcedctc/uje  cum  auuncuhs ,  X  fmc  mauis  fu.t 
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heteslit.fiuenon  lioquu hetcthus lcnicl  delaupnmngradui,  lcquet,ubnc 
gradibus poltea dcjcro nunquaw pocdt:iiiu!tomiuiulivtinpro|tf  ito  rucrit 
main  acquiliu,quoniam  111 1  uis  ncquc  olim  ruit .•  cque  Juidie  ctt  iuccc<7in,  /■< 
ifcttndum.  D.dtfmur*  iVgM.Ncmpe  quia  15  qui  fuus  nort  rtiit  mortu tempore. 
nunquampoftca  ( •.ismuci.itui.cumluus  illc  itt  qui  tnoius  temporc&.  inpo 
teitate  t  uit ,&  primum  gradum  tenuit  ui  cauia  fucccdendj,  l.fmpi»  7.  D.  tmd. 
hbtr.  I.fiphmf*mtl\jm  \\.D  dttrfl*jm\t\t  In  qund  rtcretia  clcgaits  cft  intci  fint 
&agnacos.  Agnaticuim  liccc  r>on  poflint  cilcproximi,miiquitnproxinip  Sc 
pnmogridurcpcnuturcoccmpore  qitolegiumaimcUatifuccclIio  dcrcrtur. 
polHmtumcnagnatieliecctauiqui  non  funt  ptoxinu  >  Obidque  Inllir.iaj  u  , 
iacete  potuilA  fcit.st  in  agnatis  cilct  lucccllio  ctiain  lutc  ciuili>id  cu.u  pno- 
t,s  gtsdus  agiiausexcJuhj  pet  tcpudiauonem  auc  per  mortcmqux  poit  Jc/a- 
tioucm conugiltctjcquciius gra  lus  agnati admic.creiitur ,  ron£>tiixnunqui 
cognaci^quomo.loeosprxiorexcdictofuccciTotioadmitiebat^rcdcuani  tan- 
quam  agnau,6V  iu  vt  mteciuili  Iveredes  ricn  polTtm  xquc  acfi  morus ectupnrc 
inprimoagnaaonifgudufuiircnt.Hxc enun  &.  fcnteniiacV:  latiocit,  f.pUct- 
bAi.lnSht.de  ltftt.4tiuufiuttff.\%.  itunquam  fcclt  lufti;  ii.u.:u,iicqur  facctc  po 
ruit  vt in  fuis cflct  ( ucccffio,  quia  implnat conttaditlior.cm ,  vt  fuus  hcrci  lit, 
qui  idemproxiinus  uon  cft  cotempotcquopumum  intdiau  hcrcdiusoefar- 
t  ,ir,&:  vt  xqucprotumi  liut  ,q;n  luut  gta . uum  diuctfc>ium.Prxtrt  id  >quod  rc 
que  dc  fiio  ncredc  tractau  qiucquai  11  poteft  in  pet  fona  ncpotis,  ex  lilia^rui  crlm 
piternam  non  maternam  familiam  lcquatut.nullocafu  fuus  hcies  cile  potcft 
auo  maternn,led  untum  vel  patri  fuo>vel  auop.iceruo.Tancc>  rr.inusigiojtf  po 
teit  ruchereseflcauomaceuio^quiiuanihercdanhabuicfiliam,  quamrujic 
abltincntnn,&;  abAinerc  cogcndam  proptct  tenuntiatiotiem.  Multoetum 
minus dici  poteft.ius cotnpctcns hhx qux  renunciaiut,craiilriutu  ad  isrpotear. 
Nam  ciim  ab eo  iure  fuctic cxcluut  pet  [cnuiiatioficm,certnm  eft  uu  rcpudu 
tum  non  polfe  ttaniiiijfj./.yi.vKM  jUmm.t^.C.dt  wjftrfitm.  Apparct  igitut  ex 
prxcedcn  tibus>nuilo  cafu  polfc  locum  cilc  qturflioni  dc  nepote  cx  hh  *>qux  re- 
nuntiauic,an  ei  noceat  matris  renunuauo.  Nani  li  matet  qux  icnuiitiauitvuiie 
pauemdeccucrit,euanclcitrCTtmtiauo,cuiujuuu  condiuodcrecit.necpio- 
tisde  nepoti  nocet  :  lin  p»tn  filia  fupctoixic ,  nocct  ncpou  non  tam  ma- 
tris  renmitiatio,  quamquodmatcriuo  pauilupcruixcnt,cdmcuamfinun- 
quam  renuntiaffet,ea  umen  tes  lacerct.vt  adhctcditatcm  qoxrrutxi  de 
hiiiiec.admitri  hic  nepos  non  poitct.  v 
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2)t  fiUCtffnrij  tdifli ptttfimlt  m  ptrfen*  nrpotu  txfitt  «**  rrnunjmmt  .fmt  lum 
tUtit  ntpetibm  ttatwnttjttu  cum  dutmtulujmt  tum  agnaiu: 
&  qmid  m  tttftt*  tx fUu^ijmd  in  bmu  mtt.' 

E  c  rurfum  dici  pfiteft  itlud,quod  Bald  Caflrenf.  &  alq  fupra- 
dicxis  locis  uadideraiit,admtucndum  e|lehuncnepotcmeie> 
.  dic 1 1  fuccellor jj  poCciute.  Nain  vel pontmus  adclic  fratxes  ali- 
I  cjuoj  fitix,qux  renunuauit,vcl  nuUos^i  quilixi^cmum  eiteot 
,  prxfirrriA  cum  habeant  ius  adaeiendi>non  quidetn  in  hero, 
diute.quxiamel^  acquiiita  fibx  lure  ciuih.fcd  111  borus  qnx 
proptet  tenunuationeui  habcntur  pro  non  acquiitus  iure  pixu>no,porij«neru 
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filijr  rcnuumntis&firabftiiicntin.-ijc.v  pcrrinerc,  l.ex  conlrilln.+  j,.  /).  ,ie  >t 
utd.^ioi)\ec  Baldus  ipfr,Caftreii  f.&  ahidihStencur.Si  verb  nulliitnt,  lcdalaj 
timcn  adiinc  vheriuresauc  ljheri,aut  agt  att ;  -tqiie  dcrcndo  ncpoteni  hunc  e- 
dttfh'  Iuccefroriii  bciieficmm  habcre  non  pollir.quia  prc.cor.ex  cuiuj  lunfdictio- 
nc  illud  bencftciuin  eft,nunquam  admittic  cogratt  s  aut  alium  qucnquatn  ex 
espite  Vr.de  cognati,quatr.diu cx  prloi ibtis  giadibus  aut  liercd:t  .s  acquiii  i:itc 
ctuili.aut  bonoruun  poiieffio  pcci  potctt.ln  propoiico aurctn  pollunt  alij  libcii 
vlcerior  j  gradus,ideft  ncpoies.admitti  ad  ncredicatemuuiniatenu.unquarn 
repoccj&  dcfccr.denccs,quocu:n  piimacaufaeftin  fucccdeiido:  NmtU.  uS. 
dt  bertd.nb  iitte/f.venieni.esp.iVolfimx.  etiani  .idniiru  pofc  dcfceiiuciicej  agna  • 
gnau.cogiiaiiautcmtion  r.ili  polt  Itgr.atos.Ctim  crgo  ncposhic,dcqiionaci4- 
inu$»non  polltt  admittt  a-.i  luccclEonem  aui  tr.atcrni,  r.cque  tarquani  vuus  cx 
defc*Mdei\tibui.qiiiaant,cucititcv.m  mater.cm  nor,  obftar.ierenuntutiorciV 
aequtritur  hc.e.\iiar,i!equctanquam  agnacus.cum  non  coiuungatur  auoma- 
tcmopcrmafculum;cor.fcqucr;s  eft  vt  non  poIEt  admicti ,  nili  canquam  co- 
•^natw.acproii  dc  vt  ci  i  cpoccsc.Ttcn&agnati  omnes  quantumcuiiqoerc- 
fl^Bfeitfcraiitiir  ctecetemquidemnepoubiis  dubiu-uunulla  efle  poteft, 
int  cx  dcli.cndcr.ubus/uct.edantquc  r.on  cx  propna  pcifoiu ,  fcd  iure re- 
i-ocientaiion  is,  tanquam  qu;  Cicccdant  ftmul  cum  matertera  qu;  lenuntiauH. 

miinfien  pocclivt  fucceffio  dck-iauu  filiar  qux  rcnimtiauit.unqua  Cux 
heredj  ,&mpriinodefccndetitiumgraducoiiftiiut^,  qum  ncpoabus  quoque 
qin  in  vlteriotc gradu  funt,dcfcratur  mrc rcprcfcntatiot;ij,quod  intcr defcen- 
dcntcs  locum  habct  in  infinicun),  i.cxm fsliiu.  Infiit.  dt  kered.fn*  *b  imefl.  def. 
Ecquantuij  in  clfccuifoli  ncpotcsiuccedant,  quoniair.  filiaqua:  rcnuntiaun 
habctur  pro  abitcnca ,  nc  tamcn  poffintcx  propria  perfbtia  fuvccdere)&  Imc 
iiu*  reprrlenntionisyllud  facu.quod  pcrrenuiitiaooncin.vt  frpiusd:x:muj, 
neqjdelatio.ncq,  acquilitio  hereditatij  in  perlona  filkr  impediturumnqu  i  auc£ 
ad  fuccefsioni  inteluti  admittuturcxptopita  pctfonaplures  dtucrloruir.  gu- 
duum  fimul.quin  ius  rcprxfentacionisin  i»s  qiu  rcmotiorcgradufiuiCjUiduca- 
uir.  Siqtwdcrn  neccilc  elt.vt  qiu  fimul  fuccedunc,(inc  cque'  proxinu,li  non  fcni- 
per  graduJalccm  reprcicnrauonc.Ex  co  autcm  quod  dicimus  «epotcj  iftoj  ad- 
miui  iure  reptatlentacionis ,  fic  neceflario  vt  ncpotcm  hur.cdc  quo  .icimus,ex 
nlia  qux  renuntjauit ,  prorfus  cxcjtflfciiaiYfctylt|lth&  ftcctfliorjfc  tcgitil»*, 
fcd  cuam  ab  cdicti  fuccertorij  poceftatc.  Idcjuenoiipetiiisa^jadRxndi,^ 
Bald&Caftretdimalc  fcntiuntfnec enim  ius  adacfcendi in  porooniruij  at»ni 
tij^c  acquiiitij  Iocurn  habcre  poreft,/.w».  %.ku  UAdrfinitu.C.de  ctdmtMll.lji- 
ttrdmm.xo.D  dt vfufr.tidcrtfc^eA tanquam proxtmiores  in gradu.  Ncc proin> 
demdigentiuie  adcrcicendi  ad  exdudcndum  ncpotcm  huncex  filia  ,  cjuc  rc- 
nunuaujt  ',non  magis  quatn  adfiliamipfam  quar  renunnauit,excludcndam, 
quar  faos  cxclufa  eft per  propriam  renuntiationem ,  non  quidem  ne  polTit  fuc- 
ccdereJed  vt  cogarur  le  abftinere.  Quod  autem  fubcun  t  vniucrfa  onera  here- 
dicaria,ideo  fitquia  vidcnturcaconuiuoncicimnufcete  poftcohcrcdu  ab- 
(tfiiiioncrn ,  l.fldiu^S.  D.drifi&tmii.  I«ti  qubd  poflltttdici hered«  ex  afle. 
Ncpotem  ver6  ex  hac  filia  exciudunttaiiquain  proximioreJ,  a  tuccefforio  edi- 
ii to.Nam  quxratiofaat.vt  quamuis  m  wtofoti^tiWi  gradu  fucccdcntnun 
coniucuci  to,iuhilc*m'nujlucccdanc  ipfoiurecum filiaqua: eft in pnmogra- 

■  I ri^npi-  qtiu  pw  iii»  &j*ftfm MtV^A  iM^&l^^t  Wtfc^rimn  jrTjdii pf^ 
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gradu  lo  i'u iuo  lint ,  nullum  tus  rej>r arfcn uttonts  habeiu  pcr  quod pruni gra- 
dus hd>ionctu  &ptjui!cgiunihabercpofljm.  Nrqucvtuoexittjiiurduir.ctt  a- 
liam  elTc  hac  paite  pou-itatctn  cdicti  luccdlbnjuhatn  legis  duodccini  tabuia 
rum. Natn  r.cc  prxtotfuo illoedido fijcccflbrio  vrquaiu  limul  vocat  infcno- 
rjin  gradumn  agnatos  lut  cugiutos  cum  anlcfioribus.At  diiikibus  jilud  vide- 
turquod  dicinms.huJCiJcwxicitfiJiiijtirreiiuiitULut  crtcios  quoqucagua- 
tos,li  qui  lintvantcpouj.Dubiutionein  enim  faat  lulunjam  qpiiuituuu  Noucl. 
iH.de  hrred.jbittrjhvcmtnt.  qux  nonfol  \m  nicljoretn&  pcuutcni ciic  vult 
caufam  dcicc';dciitium,cui«ifcurqL.cgradui.lIi!t,quam  agiut<  runidcd  euajn 
tollitptifcavomi  ci  jllasdifcciuiaiagnjtionJsci:  cc\;iuiioiiJs,adcb<|ucfijJU- 
uscV:cnuncJp.-.ciorjs,lblagtjduum  oblcrjjauouc  inducxacviqui  u:  pari  giadu 
Gmc.paritei  lucccdsntdiuefui  linc,lluc  eniancipjti.iiuc  agrau,li 
Qiuinuis  crgo  hic  ncpos  cx  filuquc;  rcjiunuaiut  non  agnatus  lit/ 
citintainen  litcx  dclcendcnubus  Jc  in  fccundo  gtadu,prxtcrciu 
gnacis  oinmbus.niaxime  vccb  li  vhrafccunduin  gr  dum  conilia 
tur  dubitatiucxeoquodidein  lultinunus  .ilu  coiithtutioiicquaniipftrcJut 
in  d.$.plttccbtuA 'nfht.de  ierit.  «enat  fmccrff.cAi^h  fucccllotij  pcjtcllatcni,  quani 
prxcot  in  bonorum  pollciTiomlnis  laiictitn  induxcut.in  hcrcd  taubui quoquc 
coniinnauitj.Tdcoquc  ampliautt,  conftituendos  t  prioiisgiadus  agnausrcp» 
duntibus.polTint  Jcqurnti  um  gr aduui  n  agnau  liic.edci  c  non  uncuni  tutc  prc^ 
torio  vdut  cognau  vt  antc.t.fcd  ctum  iurc  ciuili.cx  unqu.un  agnati.  Qujdiii 
ctgopoterit  hjc  ucporcx  tiluqur  tcnuutiauit  haiicrc  bcnchcium  cdiitl  luc- 
ccirorij.vtctcccisJgnatb  cogiutifquctanqiuni  proxinuot  prdctauiri  Etta- 
trcnnon  lueit.Ntxciemm  ci  tn.ucr  qux  liipcTtiiMt^S.  ctti  lc-xdctuJjt  licrcdv 
tatcmnon  obllanie  rcnuntiationc.qiu.-quc  juo  itu  junc  hctcditaria  ipfoiure 
hcrcsfuit.  Necadhunccafuni  vilacxlupr.jdi<.t;b  lultiniani  conlbtuuoi-.jbu» 
pcrtiiurt-Tunc  cnimdici  potelt  libcto,  ctiam  rcmu:i<  luu,  ;;rjduuni prxicreu- 
dos dfe  agiutis  quibulcunque.cum  ntilli  ...ihuc  cx  dcf.cr.Jciuibus  ca  heredi- 
tas  acqtulitacft.At vbi  lcnici  hjic acquilicajicct  tic  acquiiiu  lit  vt  proptct  lub- 
iecuuin  abftcnfionein  habcatur  pioiiou  acqu:liu,cclT.itpuCcltajccMiftkuUi> 
nis  ,&C  necelfanr)  recurrendum  dt  ad  jnxilium  cdicii  fuccclfbrij  quod  cxpu> 
roris  luitfdutionc  elt,quiafoluv  pr  jrtor  ilic  cit.tiou  ctiain  ciuilis  lcgiflator,qoi 
fuum  hcrcdf  fe.ibltir.cntoiiinoti.-.tu-iprohcrcde/./iiW  u.  D.dcwtemgjtQ. 
iMttH.i.cumfH4fi.;o.^./id  tififniu.  D.de  fdcu.libcrt  Potto  [^rijior  cx  ccuctoilie 
fuccelTbrio  nuuqu j  vocat  cognatos  nili  pott  lcgiuuios.Et  quod  id£  lullinianus 
uiJiuvit,  vt  in  agiuiis  hodieiit  luc.  cJTio,  uo  ui:Cuptctoria,cx  cx  j!  ocdjcliiapi 
te.vtolim/cdctiiciuiliSjCVcxcodecajMcc  fuccc/Tior.is,adcutn  iLmliter  cafum 
pchitvt,cniohetediusprioribusagnausdclau  fuliitn.no autc  acquiliu  ht.Ni 
4C  inhonotu  poHcJTiorubusJta  fcruac  prartor.vc  li  pu  ris  gradus  qtiilpiain  co- 
gnatus bonoruin polle/Tioiicin  acccpcric,  Iiccccani  j>odtca  bcncricio  tuuitcgiu 
cc(ticucioi'is  orniJcric,iion  ideo  uincn  (cquciiuuiti  graduum  cugnatos  adnutti 
vcliCjfcd  potius  vacanciaficrjboiu.cv  ad  HJcunnJcuului  pjtuttir,  It^.ult.DM 
yStcf/J^diff.Qucmjdmodumigituracquiliuobonoruni  pollclTionis  cxdudit 
poccftaietuedikJtJ  lucccilou)  iutepnrcotio  ,iu  8chcrcditJusacquilitJo  uiuht 
cxcltidit  potdtatxmfucccftcirtxconJtitutionulultiiiiancjr.vtlitcadcin  rano 
vtt  nifjuc.Non  dico  acquiiitioivem  hcredjtaus  fadani  jplo  iure,li  poltea  lcqua- 
tur  abtlenfiOiCikludeic  bcneficiuui  edicii  (ucccironi  j  non  cnun  cxdudit.vt 
(V.Siuai.tUjknthi  C.dt  Jegii.hfrtd.  Ncnipcquu  pt<;tor,vcdai,non  habct 
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pro  beredc  illum  qui  fc  abftinet)  "ed  dicoJLaTi  acquifuioncm.qctT  >pfo  :uie  fa- 
Cta iit,cxcludere  bcncficiiim  omnc  mr.s  ciuibs,  quoniam  lure  ouih  hei cs  vcre 
eit  etiam  qm  ie  abibiiuit.ncc  potclt  ius  citule duos  ir.  fohdum  lictcdes  facerc, 
tociq-, iuris ciuilu  fa fac;endo  hctcdc  potcttos  confumitur  ltatiiu  acq-, nuc  lie- 
res  ractus clt  quicqu  d  poltea  dc ipfo conungat.licut  acqiuiitatmel  honorttm 
potfcllionc  tota  cdicti  iTxtoris dc  bonorum pollelliorubus  potcitas  confumi- 
cur,ncc  minusqitantum  ad  caput  fuccclfor  j  cdicb.quaiu  quod  ad  cxteta.Re- 
lincniitur  crgo  vt  hic  ncpos  cx  hlia  qux  renunuauit,omni  proifus  auxilio  &:  ad 
lutorio  taniciuilis  qjain  prxtoti)  luris  dclbttiatur.vt  Si  llfc.dc  quo  lultinianus 
in  ler.  (i<fuu  filuem  34.  C.Jt  intftefltimjti  qua  fpccic  nec  aliud  quicquain  erat 
quod  tam  noccrct  iiepoti qiutn  qiiod  patcr  cius  idcuiquc  filius  tclh:ari,  qui 
uis  exhercJ.mis  fupcrtiixerat.atquc  ita  recctat  M  vlla  nepocs  habcri  latio  pof- 
iic  ad  iucccilcndum  ano  ,liuc  coi  itra  telt atncntum  vcllct  fucccdcte.liue  ab  io> 
irilato.iiuc  tanqu-im  ncpojjiue  ranquam  agnattts  coc,iutiifvc,vt  Si  111  l.fcripto 
7. D  vnd.liier.hr.  licuti  neceflaria  fuit  illa  lultiniani  conlbcutio  vt  ncpoti  cx  ri 
liocxhcrcdato fuperlbtc  fubucnirctur  ctii  neque  !cxVclleia,!icque  aliud  vlluin 
antiaK  iurifpTudentii  remcdium  fubuentcbat,  na  &  in  propolito  cafu  (1  qius 
vclic  iaucretiepoti  cx  filia  qux rcnuntiauit,  \c  altis  faltcni  iicpocibusdcricicn- 
tiijuj,pr.ch?taturagnatis,huncnccellccft  unplorarc  aliquatn  nouam  Impeta- 
totij  cotiltiiiiiioncm.que  nominaum  ius hoc  snducat.quia  ccllantibus  cxteiis 
omrobuskiUiuauconibtuttoiubus.M^^^ 

quoJ  htHCncpotifaucrcpoiTit.  Quod  ipfum  tanicn  idcoci  faucre  non  potcft, 
quia  cum lit  illc  cognatus  tantiiin.no»  agnatus ,  t>rxtor  agnatos etiarn  icino- 
uoresco^ausoiniubusquamuisproxitniorcgraduconlbwnj^ti^onit/^ 
mf.7J.vt  f*cce;]Unt.9.CM  tipt.bertdldaw  nan-queciicnircccciaiiilt  tilia  hyc 
qtum  ponimus  rcnuntiaHe  .cxdufa  ellct  a  fitcccHloiieJion  pcr  teuuntntiot.c 
iaitam  viuopartJcdpcrabftenfionein.adcooiieicpudiatioiicm ,  uondicam 
heteditatis,  quaiti  tepudrare  fui  hercdes  116  poliunt/cd  botiorum  poft  flionis, 
vt  loquicur  Vlp.  t>i  I.Lin  prnap.  D.vnd.frj>it.  Soi  cmm  heredes  lta  Jcmum  ol>- 
ituit  agnariseuampoftbonoram  poireiEor.em  repuJiaiam.nc  poifint  agnau 
boiiorumpoftcuioiicni  acdrxncVndcaciiati.lTrcpudiauetnit  bonoium  pollcl- 
fioneni  non  fimplicicer,ied  Ipcciaiitcr  ill..m  quc  Jcfci  cur  cx  capitc  Vndi  uberJ 
d.l  i./.i.J.f«i/im//./5.^/i"'/^»^-AtncpoiibuAfcinpcrobilant,tic poflutc 
viiqui  venireaut  Vtide  liben.aut  Vndeagiuci.fedcjtiim  pofi  agnatos,  Vnde 
cocnau.vi  fcnbcmus  latius  Decadc  fcque.itc.Nuqjam  cnimpietoi  cx  coJcm 
edicb  capite  bonorum  pollcllionem  diuemsgfadibtis,d:ueiiifqtie  tempotibus 
dctm.quoruatn  vniufcuiuique  capius pwcitascoiifumitui  vnica.caquc prmta 
delauonc,^  .p\*c*b*tj. .  .§fed  xtdttiiUn,J).defuccejforadiil.  Atqu.  bonotum 
polfcflio  Vnde  hbcti  ex  editto  defcrtur  fiUequt;  renuituauit,camque  pocclk «. 
cnofcexe  rilia^uamiiis  non  ctim  rc  &  cftcctu,proptcr  rcnuntiauoncin.  Eftque 
hic  Jincularu?  cafusA  prxtoribus  anttquis  incogrutits^n  qno  bonorum  poUcf- 
fio  ab  in  teltato  agnit  j  poteft  dlc  itne  re^uod  olim  fpeciaie  ac  piopnum  lUJ  e- 
rarb*h<>rttmpol!euionis  Oxundumtabulasvcr/puw.  inft*gmtnt.  fmbittit. 
Dt *»«r. p»f  Ctun crgoincafu noftro rilia obfter nepoti , ne poOicei defeoj 
bonorum  poircflioVii Je  bbcri»nec  rjilus  poflit  (cqiicns  locum  habcTe,quc  de 
fcnurVnde  legjumi.neceffano  fit.vt  non  poflit  hic  ncpos  lttcccdcrc  nilt  cx  c* 
pitc  V»de  cognau-.ctlm  non  fit  lcginmosA  conrequcntcr  nonnili  poft  leciti- 
rnoi  in/r^ptxcom editto.  Scd  fi  poncrej  agi  dc  fucceflionc  auix.c  ui  Bba 
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qox  renuniiauic/ua  haeteilci\oi\pocmtfet{iiecenim  hxtruiix  habenc  fuos 
\mc&c*J.mJl^\).DAfmuc!rltgt*J.4S  rtttflttt**-D.d*l>wtr.p*ff.  cwttr. 
t4&.  almd  dicer.dum elfct :  10U cnim  r.l.  1  fitpercxiltcnua naa nocctct ncpo. 
ti,qu  .n-i  us potlct auix liue patcxiix liuc tnaicnu' fucccdctcjiuc exclufa hiia 
ellct  j  fucLctfionc  lr.celtaci  pcr t  cnututioncm  luraum, liuc pcr  lcpuduciont, 
&  quiJcm  canquani  ncposiquialola  hcrcditacisdclacio  pruiiolibciorumgra- 
dui  fjcla,nunquam  fequmtcsexLludicquomir.us  adniicu  poilinctci.iin  cxco- 
dcm  capite,/.j.§.*//.Z).t/»//i^.Nc(.  cniin  piagrnauciiallcnuor.qui  puuiu  ti- 
Jiamqiixrcnunuauicj>^c:piofcnipcT)Iluiii  cafumquoiic  fuahcrcsjitoeaha- 
b«i  qux  fucccilcric/ibique  icquiluam  fucceiTior.cm  in  cos  irairftukcit ,  quo- 
rum  tauorc  renuntuueric  quali  cclcncaic  conjuugcndarum  actiomim  viu  oc- 
cuhttur.viu\l.}.i.ptn.D.tud*ti4t.Mt  tir.(£-  vxtr.  ImoiciohabcnJahiu  dl 
pro  abltincntcrtou  pro  cedcn(e,li  lit  1  ua  hci  es :  11  vcto  cxtrauca,  pro  rrpudun- 
ti, non ptofucccdencc.non  magis quam  promortua,quia  rcnunuatio,  qux  a\ 
fuahcrcdcnccdcj.iuoncm  iiccadqmlitioitctiiunpedirepotdl/cd  (antnmino- 
docficchim  acquili(ioius,eaimpcdi(  acqiuiiuoncm  incxuancajjc&nonim- 
pcdia;  dclauoncm,&  ita  tacjt  vt  nilul  licquod  fiua.qux  rcnunciauK,  aluti  cc- 
dcre  vel  cciTiiic  vidcri  poilicPlanc  li  cum  hoc  nepote  non  ali j  ncpoics  concut- 
rercnc,quam  qui  fufcepu  ctlctK  ex  nhabus,  qux  linijlucr  letMuiualtcnt,  nullit 
aguaaicxiItcnubus,iiondubiiaicm  qum  pollcnc  auotnatctiiofucccderecx*. 
didi  luccelfcrij A  prccoti)  potdlacc,quain  tului cocafu impeuitcc.Ahfurdum 
(iiuii cllct  us prxreiTi  likun i.liqui Jcm  cui  agruu  non  fuuccaincn func faltem 
cognati,^  conicqucntct  cx  cognatoimn  ordme  adnnctcndi.Qiicmadrr.oduin 
lipoiicrcmus  lulcepcoi  cos  riullccx  hlio  qui  tctiuntiailcuimihccr  iJinucide- 
bcrcnc  nullu  agnacis excuiubiis,iion  canquam  agiuu, d.l  firtptc,fcd  canquani 
cognaccElt  cnim  cociutipn  1  s  nomei  1  gcnc(.iic,a  J  cos  omncs  pcrunetu  qut  au- 
quolanguinuvincuu>coiuui>guncur,liucpcr  malculum^iuepcr  tiiininani ,/. 
pewth.D.vnd.ltgu.l.i.$.fifutmftuigtuntd.D.*dSC.T*rtjU.  Dm nuilisagrM- 
cis c*unubus,qu.a li qui aguau ciIcnc,cos  ptxhrm  oporccret  ncpocibus  in  fuc- 
cciTionc  aut  patecni,d./finpte.  Dc  q  :o  uiuen  vidcnda  funt  qiur  latiils  fcnbe- 
n  iiiii!  enorcm 8A  fcqncnres Dccadis proxtmx. 


ERROR  V  I  IL 


Dtntfttt  tx  flu^tn  tontmuum  ut  ctnJtt,tnt,St  fint  ititru  msftulit 
*d  txt/mdtmdmm  fmhftitutum. 


O  s  t  cty  a  udc  iscpoteexiihj  dicerc  ccepimusvA"  ptoexcluib  1 
habcn  dcbeat  quoucs  filia  ipfa  eadcmque  matcrcxclufafuitpex 
ftacucum,  auc  pcr  renuciauoncmd-tanc  quoquc  quxttione  iub» 
I  ncUcie  vifum  cit.qux  m  foco  trcquenuuima,  magnas apud no»  j 
1  ftrot  paticiu  djfficxucates,liqiiishcrcdj  inlucutolubib(ucci(pcr 
1:  dc.Luii  11  n  1  lliin  1  fub  ca  cond  i  uor.c  ,/i  htrt  1  fim  ttbtru  mtftm/if 
dtctfftrit.  An  ncpos cx filam coiiiioiK  poiicus c«iueacut  ad  exclultoiKm  1  ub- 
itituci  pecinde  acilcxhlio  neposdlct-ln  quaipcciedubicaucinciiuUud  ftcit 
qubd  quamuis  vctba  condiuonit  huic  nepou  viilcan(ur  conuciurc ,  li  quidcm 
vcrum  eft eue Ulum cx  ithawJ.i.C.dt  ttnduMtfert.  Udtrmm **q,  Dt vtrk, 
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fignifk.Sc  mafculum.ac  promde  cx  Iiberts  mafculis,  voluntas  tamen  teltatons 
rcpugnaic  vidccur,qux  ponflitnumintonditiombus  intcrpreundis  IpcCian- 
A*c\\J.tHcmdut»miw  i<).D  decomAtt.cr  detMnfirM.TciiitoceMmcnm  ma- 
fculos  m  condiuonc  pofuu, apertc  fowinas  cxcluiitjiucpcrfona  fubltituti  iit 
ex  libcnsjiue  cxtranca.Quidcnim  attinebatloqui  dcmalculis  iieandeni  ma- 
fculoium  &:  rcemiiiaruin  lauonem  cllc  tcltator  volebat.vt  bcnc  noftn  ratjoci- 
natur  poft  Baic.&  Socw.  idlciimtouu  i^.D.ted.ttt.  Nimquodinqua-ftio- 
ne  dittc  /  tkm  «Ki»/,placuJi luftiniano,«n  l.tum dcnnjjimi.^x  C.  de  fUeic.  filias 
quoqae pcrmde ac  111  ikulos  facere  vt euancfcat  ridciconimilluni,cciam  quod 
pure  rclictum  riiit.quM  nemo  trcdcndus  fit  alienain  fobolcm  ptoptic,antc{-o 
ncre  voluiflc.tunc  vere  dtcitut  ctitn  nulla  conditio  cxpalla  eftjed  ilia  canciim 
fubii'itclligitur,cu:m  fupple.d.i  primusautoc  hpiniar.us  fuit.NonenimuIi!. 
condicioluppletur,/J7i'«#  «M^W/rf.fedilUiirijplicior&viiiucrfabor.yryfor/^r 
r»»,quc;  euam  Uxmunas  coprchciwLuquia  nec  quicquam  caufx  eil  cur  in  dubio 
rcftangatur  ad  makulos  volutius  teftacoris,qui  de  mafculis  mhil  dixit.At  cilm 
rxpcctia co:idit:o cit  ftfm Itberit  mafculu,  licati ccifat  ratio  uciu-  vllius con- 
ditionisfubiiucllige'id5,quoiiiaui  cxprcifa  facitcetrarc  ucium-.iu  necvo- 
juntajisqu^lioi.eiiivllaniadmittunuscuni  nullalit  ambiguitasin  vetbis,cx 
Utit mmi tllf.2yi.iJ.HQii a/ittr.69.  Dtltgat.y  Porronon  videtuc  ficn  pouc  vc 
pcr  huiuimodi  conditioneiB  famiiic,  cxclu  ai  tni.ncpoflintdicipofitxincoV 
ditionc  ad  tUbitituium  cxcludcndum ,  quin  mafculi  quoque nati  cx  faminis 
*quscxcliilicrcdcndi(iiit,noiifolain  cnhd  magisdilccti  videri  nequeantqtii 
in  gradu remotioics  funcfolctcnim  adtvctiomsorJoex  giaduum &  proxiir.i- 
Utisordine  i-ftimaii/enwM.tiJi/iiij l.cum un.i.wifidticemmiJfQjeg.petQ^y.i. 
fr4tre.de  ItgAt.UJntrtdts  »1*1.57.  %vit.  D.adSC.Treieil. )  fcd  ctiam  quod  ab- 
Juidum  videaturmclions  cllcconiiitionil  ncpoccs  cx  filia.qium  filiam  ipfam, 
mg.l.fivm* matrt \.CJt iin.Hutern.fi tfcriim  ciim  orricium  aui  eiga  ncpote' 
ex nlia.exoiiKio &:  pieute patr.sergafiliam  pcndeat,/.</ewn 6,p.decefUt. fo- 
*»r.Etfancc«im  maf  uluru  condittonon  al.amobcauumfoleat  eiTemelior 
conditioiie  fasnmarum.quam  qunJ  pcr  mafculos  tanuiin  ,  non cuauipcr  fa- 
mmas  familurum  digmtas  conietuai  1  poflit ,  quia  fa-ininaquxlibet  taiuiliac 
fux  &  caput  &  finis  eAJ.prQnutttiAtiQ.19yi.vlt.  dt  xtrifigmfc.  Neino  11011  vt. 
dercandcm  fubciie  ratio  .em excludendorum  r.epotum  cx iaminis ,  quc^  fub- 
eft  firminarum  evcludei  idarum.quandoquidcm  non  magis  p«  ncpotcs  ex  fcc- 
minis  quam  pcr fixminas  ipfas  conieruin  familix pofluiit,c:im  pauis  fiu.non 
aui  matcrni  tamiliam  fcquintur,/./>««*/f.  dJc  ngitQfc.iiitrAtquc  harc  ftint  quc; 
conua  hunc  ex  filia  nepotem  vidcntur non  improbabilitct  di  ipuuri  pofle.  So- 
lentumen  noftridjftinguere ,  An  ccftator  fanguinis  rauoncm  habuent.an  a- 
gnauonis.vt  priorecafuappcllationemafculonjmvcniant  eti.im  luaiculi  ex 
IaTninis;poftcriore  ver6  non  item  Sic  cnimGui<LPap.a  pragmaticis  noftns  co- 
munitcr  adprtibwujcp»i\6ii.cuiusdiftiiJCftonisnonobicutaarquius,&  ra- 
tio  eflc  videtur.Quis  enim  non  faceatur  in  nepote  ex  filia  continuationcm  efle 
fauguuus  petindc  atque in  ncpote cx6\iojU.\.Cje  amdit.mftrtJ.t»Atmm  6.%. 
ptnHlt.C^SC.TrtitllM.cum4*ittif}imi  Aucquid  amnetnc- 

potem  ex  fiha  ideo  excludae  ,  quod  per  eum  conliruari  &  propagan  agnatio 
n5  poflit,ciim  teftacormaiorem  ianguinis  rationcm  habuit,quam  agnauoius? 
Si  tamcn  obfcuralitvoluncasteftatotii,vtnonfatisappareat  vuum  malucnt, 
placet  nofliii  creder.dum  «Te  tefiatorcm  agiucionii  coictuauon»  nugs  quim 
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(anguim  fatiere  N-oluiltc.W  ij<1u  quod  difpolitiotiti  liuin  ai  mafculoj  icftrin- 
xit.qiiorum  prxcipuasin  Untiliis  Lonlerti.itidisvfuscft.Idcni  Guid.Pap.j»*/?. 
m.ptJlStJuttMtd.l.i.C.dttondit.mfert.WutA  ittquecTtt  iim  co  teftamcnto  fi- 
lixquoqucaut  ncptcsiiiUicutx  vcl  lubftuiiir  proponitur ,  qu  i>d  cx  eiufmodi 
uifticuuonibuscs.  fubltitutionibusapcttiiJIinc  colligatur  tefUtoiem  iiihiliiu- 
nut  quam  dc  ignatioiiecottleiuatidac'>giullc\  quippe  qni  ccrtumcft  per  fu 
minas  confcru;ui  uon  pollcni  &  vn.i  parsteftaineiicipcralildeclaiariK  fokt 
S:  dcbciJ.qHifitmbiv.n.Pt legA.t.ijntfiti  is.i.aitrrpe.D.dtinJrmff.  &  mftrnm- 
iegat.  Econtr.irio  fingetcftuorcni  piuhibtulle  cxprcllim  nc  boiu  fua  extri  u 
mil;aa!icn.ivciiturj  addita  cti.un  prolttbitJoinsi.itioi^c  qtiodca  vclit  in  tanu- 
Kl&  agnatioiicluaconleruari.C.ipictiire.vcocoiiicchir.i,  qt:i>d  ncpotew  cv 
filiacxclufunicllcvolucrtt.qui  (i.icimittetciur  ,  hoc  iploboracxirafamwVjiii 
aliciurcntur.Acquc  iu  vulgo  noftri  Sc  li-terjTcccs.cVpragmartci  r.iooeinantui'. 
Miht  ramcu,vtdicam  qnod  fentio.durum  Mdcuir.oC  duriusfa.ne'  ,quam  vnd 
fanldpollImadmittctc,cxcludi  huiiciiepotcm  exhlu  ab  uucrprctationccoti- 
ditioius,nc vidcatut  pofuus  111  conditioi.c ad cxcludcndum ftibltitutuai,cum 
ciomiuiiocoiuiciiiaiitvcrbacondiiioiiis.litqucex  hberis  mafculis.Nini  lite- 
lutorltmplicitercotidicioncm  ita  conccpillec  ,fi fine liberti  ,nenio  dubitarct 
quinncposcxfiiu  huiulmodi  conduioiiisvetbis  »c>nci]icrcturomrumodo,»d 
elt,iioii.idhibitatlladiltinclu>  c,  An  tclucordcfamilia&agnacioiic  conicr- 
u.mdacogitallcc,iieciic>t]uoiii.iin vcrba  condiuoijiseiiciitapctta, mcainqae 
tciii  tcxiusftint.K"c'cimmodatiftiir.i)&:  quoscrhigcrc  ncino  prfsit  wdj.i.  CJi 
condtc.mferr.d.l.cum  ACCutifitmi.\o.C.4e fideu.d  f.mlitmiii.S.ptmtti.C.  ttdTrtb. 
Qiud  vcro  amplius  uiduccrc  potcft  adictta  dicho,mj«/f«»'«,nifi  st  hbci  os  qui  fc 
incoiidiuoncpolicosvclintdiccrcadcxclufioucmfubltitiiti.uon  uni.im  libe- 
ros/cd  euam  nufculoscfleoporteatrAtqui  ncpot  hic  ex  filia,  de  quo  difpuu- 
mus,£c  cx  libcriscft,&  mafcurus.  CAm  crgo  ci  conucmant vcrba  con  Jiuoms, 
quidni  bbfccro  in  conditionc politus  eflc  liitclligetur !  Aut  qtud  aniplius  eft in 
ncpotc  cx  filic >,vt  videri  dcbcat  magts  fuillcpolitus  in  conditiop.e;An  lorte ina- 
gis  eft  cx  libcris}An magis  malculus :-  At  cx  iiulculo  eft.  Fateor.lcd  cur  dicbo- 
ncm«i^/*i,limplicitcvprolataiii,&  fui  nattira  apcam  coniprclicndcrenia- 
fciilos  wiiies.etumexferminisjwpgciiitAs,  rcftrmgerc  volumus  admafeulos 
cxmafcuJisfuccptos^cli  fciiptum  K  additum  eilet, mtfenfif  exmaftnfui  An 
non  hoccllntMifoltUiidiuiiiaieCv  fuppletc,  fcd  cuam  vmi  apcrt.tm  vcrbis  fa- 
ccre:-Cur  iion cnim  licloqui  tcftacor  potuiilet  li  id  voluillet  :■  quotuodolulb- 
niar.us  noftcr  arcumcntatur  tn  l.vnit.  j.zti  auiem.verfic.  fin  ttnttm  tid  defitwn- 
rit.C.dt  cjvu  jctlend.  At  mquict,  abfui  J(i  eit  plus  itiris  habcrc  hunc  nepotem 
cx  filia.quam  fiham  ipfam.qux  pcr  dichone  mjfcntij  in coditionc  appolitam, 
.cxcliilaijiiabcmolmiieiuo  condicionis  inc6.iucmin'Wuriseu  habere.Tquu 
clV.quam  nepotfi  ex  filiosCtiin  isquicx  fiha  clt.lit  cvpcrfona  exi  lula,nc*)CtiJ  qui 
ex  MMi  Vcnini  rcfpondco ,  Imo  scro non  cllc  ablurdttni.v  c  plus  uins h-ibeat 
ncj>os cx  filia  qtiam  filu  ipfa  licct  remotior  lit  m  gradn,  ncc  tain  artio  fangnf- 
nis  viiKulocoiiiuncltis-.tjuandoquidcm  filiacx[wclHm  luitcxclufa  propter  fe*. 
xum  cmiii  ci  coiiiici  iic  nullomodopoflit  qualnas  malculiiut.ius  adicCia  in 
coiiditioncujiirt.iiv-ciconuenitncpoti,  in  cuitisproindcwrlonaclarum  cft 
110  caiidcmvrgcrct  aiioncmesc  lt^ioms.Nam  li  rcplicesEaiidan  cllc  raDoncm 
exclufionis proptcici  qnbd  11011  magis  pcr  hunc  ncptncm  cx  filia,  quim  pcr  ri- 
,rtagnauoJsxfjvudcbotclUtotctncjujinfidcwon> 
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nuiTI  cpiiilitioiw  poliuc  libccos  muceiot,non  tam  ad  iuta  Cingpniis  &:  familrc 
tcfpcztilc^nuoa  maiculino  Icxuj  uucrc  volui!lc'.rjucicjiiqii,im,noH  uico,  vr. 
nu&ttlos  .  oc  aict.quoJpet  saba  co:Mii:ottaij.irien  nec  putuilict  nec  Jebuif- 
fci.fcJ  vtcov  fubltituto  prti'rtrret,fiioftitutiinicxcluJcr.do:q'jod  multofaciluis 
tien  potu:t.Lll  emni  hmge  facili  .ts.vt  pcr  alium  quts  exc'liiiiatiu,qjjni  vt  .ilius 
lile  adiiillt.ilui,/.Z>oj«.l5i.  u.de  btred.$')Jiu.l.f.'iupmliM  lla.$.c,  /»  jmu  ngs- 
ttu.dt  /^.M.i.^/«f'../i<-«.C.^»<»/«>r./i*r'.Etqticmui!n)oJuinliullator  nullain 
coiiJiuo  ctn.iulcnpiillct,hictainen  r.ejHisexfjha  fubttitutuni  ptociiidubio 
c\c!iKlcrci,t  .nicUi  lenator  aliqiicm  foi  te  cx  agnatis  fubituiuuci ,  aut  alia  ta- 
lioiic  voluiuauinllij  uetljiallct.qu id.ign.uosiolosaJnuiu  vtllct.qtua  ton- 
jctturailij  pictJUS  q.u  inoiicuitPapinianusin<j'i-ir/*/.r«»>i  ji*>«,ro:i  j*>tclt  tol 
li  j.cr  faito.cin  agnaowtuKoijlcmiiidxquan.iiiiei  comcdurc;  capicndx  locus 
aliquisrcliiiqtr.turjr.cimpia  tut  intcipietauo  pet  qiiain  pKtatH  conicctura 
dtdatttnitaw  iiiuliomag!sadfcriptaeor>i:ur>rxill.i/<^ 
tiorhabcri  dcbcicauUhu:tts  ncjH>ttsc\  filu.quim  fjblljiuu,qutlquis  illc  lit, 
Ciimho».calu  vcmatilk-  nonex  ucitoujicto,  fcJex  voltinuic  cxprcilatclu- 
lot  s,vec  iiun.is  ci  coi.ucui.uit  vcrba  coiidiuoiiis  pcr  tcit Jtoi  c  aufc  1  ipit;,qiiaiii 
licv  fiIionatuscllct>  Acjicqujspuicmus  Jineraijojievcl  autont..tcdjccTc 
hocipfum  quoJ  ihi  u  .ijriiniainuv,ucpovcin  Imr.cnoiico  iMiiusjvralatuuiiii 
/'ublututoridcicoiiuiiill*uio,t.>n'.cuiicltator  aguatos  lolos  ad  bon.tfiiatiiuiiaf 
lc:,aiiJi.iil>apitiiaiiuinin/.rHiw^jffr.--.5.(»/»  urrr.  /)t/r**r.x.  shiuactaus 
dc  lcgaco  jw.cJiorum  Lhciis  rcltctoruni ,  aJ:c<.la  cxjTcflint  jitolubitiorc , Nc 
dc  fan.ilia:  Jion  mc  cxiretictini  quareituiran  ad poitioiic  l.bcru-.qu*  liutul 
cuui  c.vteris  aJiiulU  fiictai ,  taiicjiiain  OJUX  inm  iiuniis  Jc nominc  ac  familu 
parront  ctict,qiuni  libcru  iiuftuli.cuifdcm  libmx  filius  poll  n.atrs  nioruin 
aJiiiittcnduvcllct,an  vetoad  c.ctiToslibettosc.i  jxxtiotcuicc  Jcbcrct.Refp<V 
dctPapuuaittis  prolibcrtx  plto  contnt ltbcftoccx(cto$An  quod non  cxcat Jc 
f.ttnilia  Iibcitoiuin potiio qux rcnunct  pcncs  lilitiiu  libctu' Lxit  I  jiit-.qiiM.vt 
umfiipradiMiimsrilius  illc  j>atu  fu),i!onniat(js  fanuliam  icquilur.  An  |>o- 
titis  qiiod  ex  ptohibitioic  ill.t  jnrr  tcltatotcm  tacta.nc  prxJu  Jc  nonunc  l..n  1- 
lix  cxircnt,lidcjconiiuit]uin  inJuci  11011  dcbcat ,  li  couungat  p.titctti  aliqiuin 
dcnoiiuiiccxirciAtixhocquidcm  dicipotclt:  Ccn:im  luniquetlt  ciuimoJi 
verbis  fidcicomnulliim  inJuct  taltcni  in  c.iluin  contiaucuuonis.vt  pluribus  k 
liobis  difpuuttiincn  libr.i^.Coiucctur.  Nihil  etgnclt  cx  quoPapin.anmnio- 
ucn  potticrtt,uilicxco  quoJ  111  itla  tjiccic  libcrta  litcx  caruut  pcttonjtu  ltt> 
ntciOjtju  v  ad  lcgatum tuei  tim  iruitau',t"iin  lit  dc numinc  &  Unulia  libct to- 
runi.PoriionenivcnomauidclaUm  aurVtriic^isriliojvilt  inatrismottau  in- 
hiunaituiiiccriccllet.cuinr.on  jtoflit  vidcn  alientun  j  volunuie  tctlatoiis 
euadtC  nattira-&  nutttti  votoconpiucbat,vt  inatcr  filiutn  liuc  cx  tetuniento, 
liuc  ab  iuteliito  hcrcdcm  habcrct  in  pcfOOBC  qtum  libi  Vtueni  ipfa  qua-fuuf- 
lecJbl  proponto  igwut  runiliterdiccnduin  cil.Etumii  tcitator  agnatioms  non 
mafculinit.uis  tanoat  bajbeti  cxprcilim  vt>luillet,(quodtamcn  in  dubioprx- 
fumcnduin  enc  ncs;o,  cii.unli  tcllatoi  maiculos  lolos  in  cbmktione  pofuerit, 
c>Amcrcdcbilclit  in.titucmabcohabiumfuilic  ratiuiicin  fcxuscc  far.guinJs, 
ij.mil  agnauoiiisjnonconimus  tamcn futurum  vt  {iiiacumtna/ciilisa.lmitti 
dclxTct,\ocatacjuc  mtclligi.ac  tantoniagispofitaiuconditioi'.c,quiaiiecnii- 
ni\s  fcciiniix quam  inafciili  fuut  Jcnom:nc&:l'aniiL.ipati]s.  Vndccft  qund 
noiiinniusqiiaiiimafciib&agiiaufiuitjvXJcijatoshaLcj  t,/..'.j.i.jy.ii4./i^. 
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Q^uJui  ergocV:  m  filioe*  i pfa  fufccptcshac  parte  idem  luris  cnt  vt  retineat  k 
latammatn  pc*r*ion4iEtii  cnim  d  t  u  e  r  1  a  incocit  codtcio  nepotis  afilu,&liiif 
quod  non  li  ut  hlu  ipla(ita&  ncpoicx  filia  eit  de  numeroagratoru,  ad  rpfm 
ramenfilia-fatioieincviui  pcrtii«t|Vt  i-oiidetcriorlit  caul  a  nepo:is,q:um  tii- 
tuiaellct  fih.vji  fcinpct  vjucret,quu&  inlibcrii  iiollm.liuc  tnatcui.  lu  t,fiix 
fccinin.cJle:rpc:  viucrccxilLinainur,//./ijWTi(m.<fd\£«.Qui  ■dlituiuse\ril  i 
tuni  quoque  id:nittcnduv  elt,CLtm  m  eius  taiiicnpeilona  fubctt  tatio  aiiqiu 
adeumcxduder.dunnquacinpctl.nu  uutrn  locum  non  habuit,  vtini.  $.0*1 
fWtr.quaiuo  mmusdcbebit  nocetchuk  ncpoti decpioagimus.ouodnatuj 
iit  exfiha,  qu.imui)fil!a  ipfahjericcxdula  ,'  lirauo  cxcluiionis  cjuxhalkit 
locum  ir.  pcif  ina  fiitc.nulluin  lib:  hxum  vinJicct  inpeifoiunepotiyF.ltci'-'n! 
longi  iauorabthor  rcpos  cx  fiiucxciu1  a,:n  quotanwtl  cadcm  rauocidutioiur 
locum  noii  Jubeat.quatn  cv  fili.t  uni  tJinitu,ncpos ,  aiiiuexduJeiidnarioa- 
liqua  lit  cju.r  matrcm  ipfam  excludcic  non  dcbucnt.Ciim  cnim  deev.iiritave 
quentur.illudptarcipuc  &  aiuc  omnia  fpectu  duindt.anratiowcluliciwlo- 
cum  lubcat  r.ccnc.prxlcrtim  vcroci.in  spuwde  exciudcndoeocpijpro  li 
habctpropiietaicin  vcibotum.  Acqui  in  ca Ipccic,  dc  qu.i  uaciamus.nona- 
dudicurfuia.quodr.onlit  agna;a,lcd  tiuiafa-tn]nacll,iionni.jfculusqwr«!i> 
in  nepotccxfiha  locumnou  hjbet.qiiippcqni  bcct  agnatus  nonlit,  tajwu 
tnafcuhj,elt,au]uc  ita  pemrens  ad  vctba  fci.fiiirqiic  conditioiusquc derra- 
icul.scouccpti  proponict:t,nondeai;natis.N<>ii  crgo  tcrci:iiumcft,vi  vidcatia 
exdufusob  ]dfohiniqti<\l  litcxfiIiacxi.liiia.Timc  luniqueabliirdunieurr*- 
hons  condittonis  ell.  nepcuni  cx  tilia,  cjtiain  hll.lin  iplSOT  ,  ctim  ca-tera  fiz>: 
piru ,  id eft.cutn  cadcm  cxduiionis  ratioiu  vtriufquc  perfona loctim habet, 
uccmagis  dilcctus  fmt  nepos  ,qiiim  filta:quoriun  ncutrtrJn  hiccoiumpt.H»- 
cluiiteniin  tcftatot  fo.-minas,non  maft  ul<jv,ii>lc\u  vcro  nufculos,  noii  linui- 
nas.  Excluiit  igitur  filum , non  ncpotcm ,  dilcxit  vcio  nepotcm ex  filia  nup» 
quam  nuani,non quaii  nepotem  dumtax*t,fed  quali  maiculum.  Confcqufttf 
nihilprohibct  quominus  hjccx  filiactiam  exclufanepos  eodcmiurecer.fc»- 
tur,quocartcrimaicuIi,liuepolitj  iintmakul.  tncoiiditione,  iiuetn  dilpoiiw- 
oe.  Maxime'  cilm  non  cxcapitciuatris  <u.t  admitt.uur,&  tanquam  eius  Itac 
gradum  iiue  perionam  rcprarientans,  (cd  ex  propua  peilbna,  id  cft  ,  tar> 
quam  cui  ex  proprio  capuc  rnnueniant  vciba  conditioms ,  cumiit&eili- 
iWisAma/ailus.  Elietpiobahiiioi  opmto  nucrpretuni,  ii  poneresita  conte- 
ptamraiilcconitioneui^yj"Bf//ii/*rf'™/M.  Etiienimhiij  appcllauoiieccn- 
neslibcti intelhguntur./jtfr  Z^.DevetbfymfcM  tamen non  leinpcrrit ,  W 
Grpe ,  vt  ait  CaJhftratus  tn  d./Mtr»rmm.i.i.fuzi  cx  prcfumptavoluntatc  id*- 
tor;s&  intuitupiet  !.tis,vtin  fyccicl.vx<>rfm.4i.i.eonaibitt*.i*r>n.f.et£ietlltii- 
!>:■  ■  .■:  .  t     n autcm fit,non ex propiietatc fcitnoBtj fit,aJitcr ennn  filijA'" 
ter  ncpotes appellantur,/.f utJJinepcrej.C-D.dr  tf(t,AmjuttU.fed& mtlaet.*- 
ver/.hee  *Httni.D.dtexaif.iHt»tXcA  cx  iuJb  liucrpretatione ,  quomodo  &  (* 
tris  nominc  auum  quoquc  aliquando  dcmotli  ainus,  l.tnft*  uiteifretAttnti^- 
Dt  vtrt.figmfie.Ciu  tultar  mterpretationi  non  aliud  locum  racit ,  quim  qiwd 
nepos  loctim  parcntts  fubmtret ,  eademque  propcmodnm  cum  ipfoperiona 
eileexiuimeuu,//./jiW^JW.Quoniodoenim  pollct  nepos  habcrefiIijnon,'n' 
quin  habenda  neccl1ari6  Ut  ratio  ciiis  perlon^.pcr  quam  auo  coruungirut?li'i^e 
vetifitvtcoiiccpudifpolitioiievel  condiuoncdcnlus  mafculis,ficut  fcanii1? 

'  »6cnepow$exhJiaexdijlividxantur,i^quarotiui^ 
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poffintvcmtc>fubnomii)cfilionmi,ni(icipct(i>iiaii:atn!.  qiu-ex  co  fili  iwn 

nunicro  tiiic^qar  tauicurxcluij  ttiit  iootvliiumc  jut  J.lpoiiuanc  ptoMet 
adicctam  ijUAUtJtc-in  inaicuiorom. At  cuir.de  libc i : \ i n ., f  1 1 1 ' >t \ j >  c:  >.  ~Ct|]Il' 
dt,nihil aliud inqulti oportct.nili an<5cliberi& mahult  iu>:  i) ,  qui  ctin  jIi  i 
•5ciibcru&ntaicijdis,iiqiiiluit,4utctiaiv  U>b/i  laiujint,&diuiui  i-oIum.ikmi 
crianmrumcxmjfculo^nexticmina  pio£<mialint,ciimvcr  .111  eX|  rotnl 
capiteAcxptoptiapcrloi-a.Niliiiuccrpohirc  mpoti  no.cbit .  ;u  >d  <.<.  alu« 
parusw  tciUnicnu  appntc  at  tcllauJCis volum.itei.i  cjiu  fuiilcvcho  j  licrc 
Ju  iiiain  lanvliacwlcrujnmtur.PcTcuiu  GuuiiiaUCPnlcnui  l  <>  |  •  tf  <.  r 
tum  cll.Nilul  pcnitus.Non  «lim  luthcit  aJ  rtritttottJtw  io  perpeiuuin  pcrlo" 
nas.pcrquJibor-ain  2piationec6ieniarin<qis<.jr.t,qu -u  ..utn.j  lint  c\ .  m  .1 
uooc.aut  linc  quidcm.fed  calcs.qojr  agnatioucm  ptvroiyrc  r.o:t  pofIirc,:iiii 
caamcxprclTisvcibiieiuliiicrf-pCTloia^lucccJeicj^rohibc.i^     wr  u<-to  ti- 
dnofimmHlb  pctpctut>  in  jiiotum  lauorcm,  j>-r  quoj  ^c.  atuiv.  1  lcruan  y 
litiSfcfauiamquc  voluncascxcludrrdi  oogiiau» ro:)  vocat  aen4as»qa  inet 
ioia-n^iiusillavocandiag  •iatosijcciepolIet)vt.i<.!niittidcbi.e;,i,  li  1  oticf 
lenciocat  .N;.:  n::lu>qii  <.qtuti>  vcut  vocatos  ellc  o.  inUitutos  lublutulol- 
quceatfolos pct  cjuoitanufia  coi  icruati  jsoflic.-S.  i  .linc  11  <.oii:  '. 
toscrjarncile  cxtcrosjpuu  Urmii.asA'  cx  hrminisdcUcndcr.ccs.  Cuinc".:;u 
moiobinimislit  policumcllcincondictoiic.  aaarn  m  licum  cllc  ui.poJ.a.  ., 
ivo»«ic boiuc<>i'.i«juutu>,li<TUisdii.Jt,V>i<.jii  Unu  q  ui  t  iin  |x:r  quos  fanit- 
luconicruari  potrit.&gomajculiiscpoicscx  fiha  itoti  iunt  |>on.i  111  condiuu 
ncSiquulcm  cui  dcrcgatur  quod  plus  cii.nontouuiiuiidcncgari  debcc  quod 
eiCuuiius.Piudciilqiie  loiUilium  tcitar.tis  lilud  clt,qtiod  l.tudat  S..V110I.1  jii  I. 
Luciiii  i~  .1- .  irtcLn>tht  CiirualiossiK  at  l.iino;  d  u.iitc  ,.tli,  wcroin  condl- 
nooe  poruc,non  vt cos  voccc , led  vc  cos pr.vfer Jt  hdcu oiiuinll jt;o  ab  intcli.i- 
to,  li tales  linc qui  fuccedete  p  . Ilini  ab inccii  jxo,jui  vi  ei qitcm  lidcuou -nuilo 
gcauauit  iibct atu  rcimquat  fanilutemdeiisboni.stciiar.tli  111  lauuicin  liue 
eorum  iploriimquiincoiiditioncpoliii  fuucltuc  j!.crius<.iuuilihct ,  quod  v- 
Oque  6eri  non  polIct,li itcmtnc  111  condit.onc  poiito,vcl  ponan  fuijlel  lidci- 
comnulliiin.scl  hdcu.miifiilJi  curu  uocxticlict.l  c  vcnquid  Jttiuct  introu- 

dft|iiiii  iiu  1 1 1  1  i  ii'  quapotiti  fuiu libcn  nulculi.iilud  infpiccrr,  An pof- 

£nc>txipioceti.uiieiitolu>.t.edcic  uiKjuaiu  vocau,ciiinncciicilcnt  niafculiex 
maIcuio,vocat]  tauicndici  poilcrt,aut  lucccdcrccx  c-lt.ttnciito  |  qu:pj>c  quo, 
fupMtiintusiioiiiuiiiitcoiidiiioncpuiitosfuiilc.ljiiicii  n:douiin.u>  bcci  tle 
16.ljbaosincond1cio1cpolr.os  r.urquam  cci  lc;i  vui.,.,,  ■  i'<\  It  politi  lint 
fub  tKmine&  qualiutc  injlculotuiv..ti  ruvfus  qui<!  tclctc  JitliuicJjiu.ncc- 
nc,dbifurHciatcosc\uictcf<.  fupciuiucte  jd  lii  c  vc  conditro  lidcicotunnlli 
rfiy^l|lic<jt  11011  tucccdjr.Cjliucqiiunolint^iiicquia  no  pudtnCyputtqnU 
wrintexhctedau,/./j7ji(//jwi/ixj  114  i  eum  «»/.  regatut.it  Ugnt.i.  Ipitur  ctllli 
vcrumctlccncpocem  cx  riliai  011  j>ollc  fucccdcrc  «a  qmbonj  fuanoluillct  ad 
aLiwpcruenirc,qujiupcrquosp<>innccoiilcTiun  111  tamiinA  apracioiic,iioii 
eo  mintitumcn  vcrum  eltctcxcludi  ti  lcicommillarium  qtu  11011  lutc  vocacus 
nili  fub  ca  conditionc./i  /W  Uitru  mn/indt,  qnardoqtudciti  1101:  dcccllit  linc 
liberismtt/cuiisquimjicultiiitncpotemcx  FliareliquicEoouccm  ncpote  cx- 
cliifojt camajicrucilct volur.tjstclljtonsin eocxclii<''c'  1  >>,'.t:>.t  BUtdnul 
lomodopo(Icc,pui.iqui>d  pruhibuillcccxprcfltm  u-lLnoi  ncbora  lua  ad  f.r- 
nunos,auc  ad  iucos cx ttrnurus  vnqttam  pcntcnircnt ,  prawcpillciquc  in  cou- 
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trai luni  vt  ad  prox  imuni  qucmque  cx  fartulia  petpetuo  deuoluerentun  dJcerr 

dum  t  iTct  alios  vocatos  tntelhgi  qui  tinc  proxnuiores  dc  nomme  familiar ,  uoii 
auunnfideicominnlarium,cuairili  milues&:  agnams.N:  agnatoium  ptoxunus 
proponcretur.cuiusnimitumiuspetcomlitionis  dctcctum  exur.Uum  cifet. 
Dues,frultra  nos  111  hoc  labutare.vt  condiuone  ik  roncepta/ /ine  bttfk  mf 
o»/«,ucpotem  cx  hTniiieonumcrocllccortcnJ.v  i;4 ,  Uiuhllo  nugis  ruturj 
eit  vc  vnquam  adnututur,  quomodo  folcniutdiccic  truftri  cllc  vt  alus  par- 
tcmtaciatrs  qut  adpartemiple  admitti  nunquair  j  ■  c  \.!.(ip»fi  mrrttm  ic.  t. 
Iiiert.de  bmer.ftffxamr.itb. led  rcfpondeo  non  ctlc  ir .. '  i 1 1 1 1  lia.Pius  entni  iuns 
habct  hac  pane,id  eft,ad  fidcicommillarium  condi.ior.  ilcmexcludciiduni ,  is 
quipoiitusduticonditioiictaitim,quamquipc>rt  .  II  n iMpoiiuoi-ciie.x 
cadirporuioiKadniininunquainp.i(Tit.Namqui  admitti  nunquampcwiVi 
rauo  nulbdtcurfaiicamusvtpartemcAtcrisracu:.  Atisqui  in conditionc 
poliuiseft,ctiamlinonpoiTiiadniitti,noneo  minus  nocet  vt  rabax  de&cetc 
coiKUtionein,non  tain  quod  fauot e  vllodignus  (it .  quiin  |>o:ciUtc  cor.d.uo 
nis  adfcrip«,qiix non  potcft  defccillc quin  tota oond  luon  al  's  difpolitio  cua 
nucrit.Proinde  ii  nepoti  ipiicx  tiliainiuilis  dlqiult  10  ,  Aniii  coiidittonc  po 
iitus ruciit,iKcnc,vtilis tamen dt  proptcr alios quu  \.  hilo  ncpote  potlcnt  aJ 
iruiu,iWunquainproximiores^wcunqiiamreiiuip.ioics  igii.ui,li  rideicom 
miHarius  n6 adiTiittcrctur.fed Sc iKpoti ipli potdl  ellcvtilis.firbrtc  af  jnail; 
iincqui cxclufo  huiufiiiodifideicomilfario  adniiiu  [  liuu  liue  quod  aLiusei 
agnatioiKfuperlit  ncmo.fiuc  qu<Vl  wuiks  quotqiu;  funt  ,urtqu.im  rcmooc^ 
res  agnati  nonnili  poft hdciconimilTanum  vocau  ftnt  lub  ca  ipia  c  w.ditionc, 
iiib  qua&fiddcommilurius.QujB  fciliccttacitiintcll  gitui  icpeiita  111  fcqcc- 
tibus  omnibus  fubft ltutionum  gradihus ,  ii  idem  fideicommi 1 1  rms  ali j  rogi- 
tuslit  reftiracte^dcinccpsfideicwiimifligradus  i>ln;c»  cxordmc  fach  pro- 
ponaiitut.  Qupties  ciuin  plura  fidcicomniiira  gtadauin  Ucu  ium,  quotuui 
primum  condltionalcfuit/i  conditio  pnmiderecent  ,omnes  fequcnte s  gra- 
dos  corruunt  unquam  i  primo  dependcntes,  etiamli  propriam  conditioneni 
nuilam  habuerunt,vt  pluribus  tractat  OUratfus ,  coniiUi.  incip.  TbrmmuU 
^.Proindeornnibus  ndeicommiiTbrum  gradibus  pet  cooditionis  dcfiedum 
exti  ndi  s,:u hil  lam  impcdict  quominus  fuc  nepos  ex  fi  lia  poflit  fuccedere/tiw 
ab  intdutoJiueex  teitamcnto  illiusqui  fidcicotrimiiTb  fuerat  oneratu*:  ctlm 
uir.cn  li  conditiofidcicommifli  nondcfcciilet ,  vtiquc  nepos  hic  nonfolutn 
abintcftatouibonisfidcicommifiis  fucccdere  nunquam  potuiflct, 
fed  neque  ex  teftamcntoJi  quo  tamen  vt  quis  repellatur,ob  *-*"JjK 
idToliiai  quod  iit  nepos  ex  fiuaxilanc  maudltum 
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t  R  R  O  R  IX. 

StttfiAtcrtr.teiiciptentLttoitduune.Si  finc  hbcniiri.il"  ulis,  dddtdertt 
ex  luo,*»/  c*  ptopno  torpoic  natis. 

A»tT  hrc  qiiarliiodi(Ieniiei:tesintcrprcrcs  c\:  prspuiaticos. 
Baldtis  enim  4dl.\.mtm.i.C.dt  tendit.tnfnt  Aeie\\d\tea\.i\:t\i> 
ncm  it a  eftr.cef>tMn.fi/int fUtn  txfue  eerpore MMtt dete/ft  1 1/,  1  o 
cxclu  'cte  nepotcm  cx  hlia.t^Jnam  lcnter.Ciani  lcquitm  S  Jiie- 
tiisad.\iithciiiic4»i,S<(///9ii«/.C'.^f/rfM>:^.  ruft.  R<in*n.cenf. 
i48.C«r».n>r/r7.t<«/.4.tationcilla,i]ii>Kl  1uce,;k'iio  ex  lolc.tl 
dcnourccaufamptn.vimamcViiiiii)ediatam,tamcn  inucpoie  c.i  far.gumis 
contiiuutioA-  imtiud'.ucdiciturclle  qtttcquidptt  rctiim  natiuain  cojiua- 
uue' eit  vnum  cV  Hkin.At  GuidoPapiusqiixit.;(;.contia  putai,  ol>  cam  adic 
ibonem  tx  fue  terptrt  non  polle  nepottin  totitmcti,ncc  11 «■ onditio  COfKCUU 
litdeLbcns,non  dc  liliis.Mouccut  exco,quod  Ikccj  i  ncporc  Itc  tonci:  tta;io 
ia:igiMis,iion  cameiiproptcrcbicqtiitui  ncpocem  cxltlio  hnllc  protrcaturii 
cx  prapno  corpoie aui  i'.ii,tum  aliu»i  lit  totpusaiu,  aimJ  vciocorpus  citis  liiii, 
&  condith .  11  l:-;  lti<  at  >p  ro]  i  . :  d<  i>rt  ilf.plcn, /.<?»«  Iie>edn  +  .  I.  jllftwft  U 

D jitctndtt.fi-  dtmari/lrAc  qiua,iiH]uii,admcTliutecotpoiuin  (equitncdtuer- 
iitas  aiuinortim.r^p.^ttia  diuer/itjttm.x  btgfcf.in  vtib.torptrum.  Ixtr.  de  ton- 
ttff.pr*b.zMn  onmn  vcrba  liccilc  mtcrprctanda,  ptakitnn  nitoi ditioinbus 
vt  aliuuid  opcrc iitut,//7^»*>t</»  \09.dt  ftgat.i./.+.I).  dt  tfnr.Ai  dictioillaprf- 
•ff«nintlopctarctiir,linonintcliii;crcmrdc  prtmis  &  inuncdiatis  libcris ,  vt 
cjuemadmodum  teltator,ci1m  m  corditioncponu  matcuios,hoc  ipfocxtludit 
fccminas./.fwwi i/4 Itgntum Gydt tendit.ej  dtman/h.tap. T{*\ nMdkJjitnl}. «l«/f. 
fkptr  vtrb.mAfcu/u.  fxrr.de  rr/7am.ita  cuin  adiicit  tx fuo  tcrport ,  nc|H  tcs  ex- 
cludat  eciam  ex malculis  pfocrcaios,  qui  aii(X]um  libcroruni  appellanonc  c6- 
tinoientur././iirrffriiJ»  110.de  vtrb.figntf. pra-lcnmi  vcto  fi  fttbitituta  lit  pet  fi- 
deictwnniitfum  pcifooa  ahquaex  lisqux  tcilatori  niciir.tdilccriorcs ,  puta  cx 
rilns  aut  rili.ibus piimi  gtadus.Nam ncc  nouuin eft,vr ptoptei  fauorenipcilii- 
ndcfubAituiicvcliidattir  ahquisa  lticccfiiotve,qui,  li  .ilim  lubu  muui  el!ct,qtii 
snintis dilectus  fuiilet,nou  cxcluderetiir,vt  tn  fpccic X.vlt.C.demfitt  & fubflu. 
lft^titHi%.C.detmpub.cr<tlus(ubflu.ide\\,\\\\\xK.cf  vclu  .1  initti  ad  liucef- 
iioncm  inipubcrishl«)  viporcliibftitutionis  pupil  atts  tacit.r  conua  ciufdcm 
pupilli  tTaCTcm,qiiihiciulublbtuttis..Ahj\cio  furt,quidittiiigunran  tcft.itor 
dixcric  tx  fuo  torpvrtrm  txprepno  «r^orr,vtprioietalli  piocc«lac  opimo  Bal- 
dnpoftcriorc  vcio  non  itcm.Quaii  veio  fit  vis  conim  s  ciborum  ex proprte  cor- 
pcre  ,quam  tllonmi  c.v/xff.ad  nc]>oces  cxcludendos.Et  fanc  Daldtts  cocipit  quc^- 
ltlo:<cin  hil'  .1  :  lv  .  rv  >s  i  rport. Giudo  aiiter.i  Papiusfub  ItliS  expicprio, 
mouctuiqiiccxfomaximc,qnod  llgiuiicatum  htiiu.s  vetbi  prcprto  fc  haneat 
immcdiatc. rcfpeclu conpodl filiorum qd  hcrcdcs  fuctunc  inltuuti.  Etcjtac 
textiHii  qucm  dicit  (atisexpteilum  in  cap.  nulii.\\\ mb.  prepric  turjmente,  &£ 
mcaf>.vtcnr*.$.fin.dte/tft.lrb.<}.eumMtAt.ptTg/ef.in/.t.$.'j*i  manditum.  in 
verb.prepnnm.D.dt  effic.  tmi  cut  mnndtt.tf/  iwtfd.  Scd  tameii  vidctui  vcrba- 
Iis  liarcaiinTienra:necminiU<ignificat^r^rBrmf<i>pii/qiii  tticjt /»»m,quaai 
fitnm  qui  dicu />rwrj»ii>»,ide6qiKGuid.Pap.iion  negatie  cor.tta  Baldum  fcn- 
iueJqiianuJsapuiJB.ilJunu"oucc'tHael1ciquxtliodc  conujttunc  in  qua  fcu- 
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ptum  exut  exfnt  carptre,\itx  r.u.oBaldi,li  vcradVconcludit^iiotiiniims  v 
nocalu  quiin  alto  admitte-iluin  cllc  ncpotcm.Nan:  cum  ca  vcrha  txprcpnt 
ctrptrt  non  aliom  vim  nuiotcni  habcre  poUirt,quam  vt  au  cus iibcros  condi- 
tioco.itctcuir,qui  pioriic..\  iinii.caiaic  imtiibeti,  conundit  Baldus  ctiam 
ncpotcs  e  1 1  c  i  m  m  cd .  a  >.  e  ltbcroscx  corporcaui,quiatuiicconunuauue.  Dicam 
Cfizd  ll-  cio.Nci.iiic  Baliius.iicque  Guido  Paptus  vidcntur  mthj  dixillequod  c»- 
po  cu:i,l'cdaiitci  atOjUeaiiiciqiultioncmco  cc|>illc,vuumquevcu>  ad  pro^ 
potitam  qu.vUioncm  m  malcrclpoi  ,d:tle,«ii  .;:i  r.m.iie  bajdtrrajnii  Icn- 
tirccum  Gu:do:ic  lVtpio,t;i  quartc.oue  yeruGuiJotm  cun>  l>ildo.Tracfcu  UA- 
duscumcaliimquocor.d.1.0  liicuccputiiuiaclibcris.lcd  .u  f:!:uex  fitatcr- 
ptre «j/ii.Papms  vcio illum.quo lit conccpta de  iibeiis ,11011  uc  til . : » ,  li  hi \u u 
mcr.uo  racta  lit,iio: .  libcrorum,t  or. puto  vcrum cllcqiiod  vult  11-J.ius,  ncpo- 
tcm  lir.ccx  hlio,liuc  cxhiiapoik  huiulmodiappclUuor.c. .  .  ix;i,qujal«,cc 
lUtjapLx-ll.tcioiicetuin  ncpos  imclli^auu/.itySvifr x  rrkfinafk.  tdtamcn 
iioiititpcruitcrpteuuo  icm.qua:  camctiilutUdicatui  i  i«u  mttrprttttt: 
wi^/.«d.iHilhistaiiiciicjK'Cus(cLr,qtuuirAiuiitcrtatoi.i Jn.cii  ea  vertSa  tx 
prtpnt tfpff, quuncmo  cciic  ptubabiiucT  dixet  l,i:cpoicm  cllc  tibum  ex 
propriocorporc  ptocrcatum.  Aiioqui  UOti  vidaoqua  tatioi  <  poiiin>usui;um 
primi  picdiuar.cpoteiivodiitin^iicre.  QuouukboMmpoiiic  apertnts  cxpr.- 
mi  hlius p;:m:  gradus  ,q:iam  tidicatur  hi.u>  cx  piopito  curpone  punrc aiujf 
Nccquiia  inllOC  ucpoie  litconunuatoU.ywnisvt  LUimi,  loqwKUI ,  ad  icrn 
facituiilicxcovelisiiitcucnih.l  plancimci  hhum&  neputcmiM<rci4e:quod 
unicn  admitti  nofl  potetl  qum  hai  ttrda  uiutmiocv rwiiunuin.  &  pcrioiiaiu. 
luque  in  hac  Ipccie  pro Guidone  lJapio  coutu  baldum  icntiu .cV  multo  rna- 
gis  li  ponas  ciactati  de ncpute  c %  i.lu.cx  tu  .onccpum ctlc coodjuonein  ,fi fi- 
ut ftiu uutfinli*  exprtpru  ftrpf  i  '.*/i.':.i  hicimis cn.in  cft  > 1 1  epos  dica»urm- 


tus  cx  ptopno  co  rpotc 


er  mcu.am  pci  toi  art;  qux  noii  inalcu- 


lus  tuit,lcd  tccmina.  Sed  li  tcltatur  mn.  uioixm conccpeuc  iub iiomiue  libe- 
roriuri.contrap  .to.ncc  dtibitoquii.  vera  lit  Ualdi  lcr.tcuua,  vt  repos  hoccaiu 
iiicondJUoncpolicu>ellctn;cIl^auir.Nuilaci.im  opusctlmtcrpceiauone.vt 
appellauore  libcroium  iiepotescoinpichcndanuui  cum  id iutex ptoprieuce 
icnnonis^tcc m  alolab.  ra ndumcit  piohocrcpxitc.ririineovtolicndarur, 
rclicpa  illa  coiidititiius  vtrha«i7r«i»'«e  ct>ptre  prtcrttun  ,non  cllc  policaadi- 
plius  cxcluiiot icni.Qiiod  tacilc «  aiiiuiadutncic ,  tiue  virti  eorum  vcrboium 
ipcctcmusjiuc rauoiu-ni  qua  moueu  prmlcns  tcllator  potelt ,  vt ita  concipiu 
cor.diuo  -cm.Nain  ti  ad  vim  vcrbonim  .iLCcndimus,quid  cit  oblecro,  cur  noa 
videu  dcbcant  diciquc  pcilTiiit  ucpottsex.tui  cotpotcproctcaui  An  vcro  nor 
djfKcihus  cli,quam  vt  dicamus  non  dcccllillc  luie  libcrii  cum.cjui  nepotem  ex 
fibo icliquitvNam  cum  libetos  Tola  pioacatio raciat^pjouvodo tiet i  j- .  .:.•:  i ,  w 
quis  liberos  rclinquat,  quos  ntvi  procicaueut  i  aut  vt  dicatur  procreaile 
quidcm ,  fcd  iton  ex  popno  corpore  i  ltaquc  dic  quantum  voles  cmnGi» 
done  Papio  ncpoccm  mcnmcx  filio  non«l!c  proaeatumex  prciprio  meo 
corpore  ,  fcd  ex  ptoprio  cotuocc  £li)  mci  :  "c  aliud  ctle  corpus  fil.)  mei, 
aliud  verb  corpus  mcum.  Aadc  quod  noitri  tactJtanc  ditbuncm  tx  deno- 
tarc  proximam  &  iintsciiucam  <:autam,  /.  et  ttmptre  <o.§.vlt.  tU  pead. 
nunquamtanKnaHcqucxis.vtiu  propric  &  vctc  m  nuincro  mcomm  libe> 
rorum,qimadm»tUicflcHliim  vcri  cx  proprio  ruco  corpore  pwreacum. 

Aiioqu. 
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D  EC  A  D.        V'llT.  ERROR    IX.  u> 

Alioqtii  filio  meo  jwxmorieiiic  ,  dclineret  ttcpc» elfemihi  re;vw.  fiiionnul.i: 
ipft cx  propria  peribna  cor.wctus  JSt  ct  mco propno  rnrporept  oct«.-.ci.-s  inr.ct-> 
I  ;_;cTctiir,r'iin  rtlms  iplcdelii  atcllcfiliu<,i]tf>ni(>-ii,vdci.fi>i--*«!«viiMis.  Atqt.-i. 
lioeonuniis  ii!cnc|-osrcma,-cc  ltC|VHc]tiin,'moliii>irici.-itkiicfi  ni;',pr.n>tii  «t 
gradttm  tcicrcincipit.qmHl  c.imcTttionvideo  qiKiiiiodehcri  poili: jinuct 
atn  qt;ov-iiitcorpotcn.lCiive.Ultinvttir.N'>ll  i^mtrcl  vUptc  adeoWrba>COndi< 
tiottis  obuanttvt  libcrorum  appcllationc  nott  co-it:'ie.w.r.  Qu>  I  t>nti;uir.  z- 
pertiflmie  Sc  clegincifimie  probat  tcxrus  d.  t. ttbtrvmm.vtrfit.frai r  ktc.  \  bt 
C.iliiltratus,  vtprobct  hliorum  oppeil.it onereporcrqtioq-x  co:vp;ehci:Jj. 
nor.al  aimvehorcni  adrcrtiaiionem,  quam  qubdnatUM  ipftnosJocc.it  n. 
liorum  appcllaiior.ccoritincnoinrcsqiticvnnbis.iciiciuiii'  t.trpnvclt.;:icm 
cit  quod  amm,'i!cti<>iKm*.vdemjtare  pcoriirkun  iv  rmmodiatain  catulam^ve] 
veium  qtrnd  volunuisctum  tx  mt  iiiiiiic-dtateprocrcatuii!  dki  ncpatcra ,  quj 
c\  Elio incoprocreattis lit  ld  vcroliet  npcnius.ii rattor.etn IpofieinVu ,  propcw 
q.um  folei-itcv  Jebeiittialoqiil  tdtJKnci,^ deeeffent fint  likerti  ex prcjrn  ccr- 
p m p«y^/»f.Niniiniin  id atittrt  qti.iiiium  polliiiit  ,u  non  alioa  lilicrosponJt 
in co-diuotie ,  qtuinqiiiveif  av  natutalitcr  liYit  IiIkti  ad  Jirriie<:ti:i'nec  e\- 
ilulioiicmeortiiv.qtiiliiit  icciriiniunt  lhi,cVciuiics,pitt.iad(>jMiu:.]K iitt:i  po 
tcii.rtc  hiT-.dis^rattJttadoptio!iisc6meHtohdeico  niin  llmn  eXi.it,L-i<crC,vt  Pa- 
puuanus  loquttur  tnl.  fdtteimif-m.-C.de  condit.rfdemor.ftJjiit.t  7*»,.<i.$.t 
De/etr.i.  Ite  qu  - >J  m.uotu  niomenti  A:  vulit.it  ts  clt.ad  cxclultwte  ivonalknf, 
anoa  nofta  voliit  clic  loeo  Rlij  ad  c.x.  ludcndG  fubitinttu1  ,e*pjtt  prtfitttut,  F.xr. 
eicprob*t.tHrJf.Autb.ntfiro**ti,vbi  Cv.hi.CaA  SC.  Tftbetl.  N.iitt  &  Gtiido 
Suk  latetur.rtdcicoinnitlloalicto  fub  hac  coiiditioitc,j?A«wi  itttgttafmU' 
i?en,  ex  propfioeorpore  proereAtit,^on  poile-moiulteriiim  taccrcvt .  onditiode- 
tecitle vidr.imr.quia  ticq.ie  ptopne.ileqttc  iiiiprnpntveqtie  vere ,  ttequc  tide 
p<»tei>  dict monaltcrium  cxmopito  monachi  corporc promatum , rcc  prom- 
rlcpoiHitu  ci  eonueniieveroa  cooduionis.  CVim  et^oqiiiiquK  taleni  cnndi- 
ttonem  adfcribitdclibtTisad<>pt!uK,cc  de monjitcrio;  non deixpotiivHcv- 
cittdcndM  coyiteupoilitiute  ob  h.ucaufa$  nccellana  c-tle  himifmodi  ad-tcti>, 
ctiairi'6  marimie  idag.ittcttator ,  vtitepotes  non  miniis  qtutn  ttii«spo<iat  i  n 
COndiuoitcl'Kic:C(itiiin:lii.ctircxc:i  adicciionc  occaiionem  qiiaTetc  voltimirs 
excludendoruinncpotum  etiani  ex  m:ilcu!isptocicatoruii>*<trf  Afiif  aui  i?.|f. 
vlt.v\\!t\u\<xW>.pottJtauttmtntcrdhfHpetnrfcTiptiiratfft  xtttffrrin.t )  Jt  rtb. 
d«*.Annon  tottc  niilciaiiotie,  quim  odiodigniorett  aiuis,qtu  hliuiu  .imtlit, 
iti|>»ri'titencpotc,vtqii.-iiniitsteitatorcostantuin  iik-nnmconditionepoiTie 
rit,qtiiexpr(>i>t-iohcn-cdiscorpoTe|>rtKTc.iuclIciK>n(iii  tamenintcilignturliiie 
liiSenseviiTopriocotporcii.itis.deceiliKei.sqtiiiicpiitctn  iiiperlHtem  reliqtiK 
ex  riiiJii!bfilu>>Qu<>diiam  liilatiiint  cllc potctt  aiiiilli  rilij,  qm  riiios  lujKtliitcs 
rcliqult,rnlivtiicvdiuli  viJeaturdOccllilEeqttiin  hberoriwv.  liiorum  |vr/i>nii 
aJtinc  vntere  creditni.cv  txrrquos  tionouniis  qimtu  pcr  iplimi  rilnini  auusquo 
qtic  vitam&  tamibam  luam  prcttrahav, libiquc  diuturtiiiaiis nteni(>itam  111 
.vtitmireliiK]iictctH>liii,viC.illiltiamsloqtneurin^/J»^ew»  er<:o 
hanc  iiioiam alioqnt,ratis amtc.VoamiCboneni iuper^dcre volitinuv,  vt qiiia 
filiim  amilit ,  rtddconunilli  omis  fubeac  ,  quaniuis  lin>ci1ttteni  icliqne- 
r,t  ex  priemoftuo  tiito  ticporcm  i,  Mclius.erj-o  h.tc  partc  BttJdov  qtum 
Ctudo l-afMUacrjaiiajiipotijxiiyiatiSjJj miul  alntd  litqtuxl  iioCTatiwrioti 
.  •ify>*,*.<m.lrMi  -  r.  .i4,..i'j.    •  ;  . /.Kc.jaij     V  i  ■ 


ip        ANT.  F  ABRl  D  E  E  R  R  O  R.  PRAGMU. 

cnqiiopoluiapparctc,  tciutnrcm  fub  noinme  hbeiorucnex  propiiointututi 
cotpore  procrc  totuin,iicpoccm  hunc  comptclicndctc  noluiiic-.volunuseiuru 
iciutom  lcquendacit  cdm  inc.vtcrijomuibus ,  tummaum^ia  condiLoni- 
bus  inuTprcrandis  d.Linrtndiiitniiu.i^.l.pdrcr  Stuerumtm.  toxJDt tendtt.  <* 
dtmenfir.  juinmodii  ca  voluntasnon  litcuiiitiicnciCiiJe<ldiipoUaua^dcft>u- 
li?  qu*  cx  vetbis  teuanicnti,  auc  aln t,  a  tetucore  ipfo  cxcra  tcllamcntum  pro- 
iatw  cdcipi  p..ffic,/.c;<//-/.  i«.  $.i.Dt  /.*.<*  ftefi.l.7uuLut,.di.  Ddt  hcred./n/hi. 
I.vntr  f.vp.  Auicm  verfftit  uuttm  *d  dtfiatmu.C  .dc  r-^.f^Jddi^nc  cu  lial- 

-     i,t  jgy •  0 

rttteu.tf^att.t^T.v,,.^ 
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lsTiNOvinvi  ttactatu  bunc  a  fuperiore.quia  funt  ex  io- 
mii  piei  iq.,q  i  hac  partc  lcparat  couaOus  ab  vluuus  volutaa- 
bus.lu  vlumis  voiuutibus  iubdiibnguc ,  an  tdlaux  iolos  mal- 
vulos  mltitucrioi  iublticuent,ncc  vr.qua  tixmuus  vocauci  n  an 
verb abqua  ccitamcHi pattc hrmtuas  quoqw&cx  lccnimis  vicici 
dcutcs  aa  fuctcilionem  fuaui  adniiictuiu  pollcitore  hoc  catu, 
noneoampriote,  iieposexfiliauiiquanimatculus,  non mmusquam iictlet 
nepos  ex  rilio  in  coudicrone  poiitus  eiTc  vidcatur.  Coniecnira  volunutis  ex  co 
fumenda^uod  lelutotipleiii  alm  tciumciiti  paruUudifpofuiuSed  m  cowra- 
«ftibus  indiitint.tcvoluiit,niafcuiorumappcl  lacione  non  vcture  dclceiidcntcs 
exfiliabtts,  maxine  quodinconuacbbusappe.latioi.cfiliorum  nonvcniant 
>  nepotesvfecuiidumBariolui»)ui/./i^<T»r»»» jJo.De veri.fijntfie.  lta Ranchi- 

nus  in  apoibll.ad  Guid.Pap.qucft.iti.poli:  Antrm -Rubeum  Alcxandrinum  ma- 
ximi  in  Italia  notnin  s  lurecoi:  iuliumA  fubciti/Hmum,  iudicio  meo,  tiuet  li- 
culi  noitti  luios  fcnptorcm.  Videtur  tamen  haec  fentenua  Guidoiu  Papo  dif- 
plicuiilc.  Nain  ui  d»ctq.ixlt.  itt.  tra&ans  dc  donationc ,  qux  pafliui  a  nofttu 
intcrc6cr^hu  auiiurneraturJDcdonauoncinquam,  facufiliocc  hbetisciiu 
mafculis,non  alu  camen  ratione,aut  alus  legibuscontendit,  citumodi  libeto- 
rum  appellationcnepotes  exfilianonconuneri.quamiisipfis  quxui  caufa 
teftamcnti  locuni  habere  poilcnc.Ciuccjum  l.tttbtmm.  i.  $'  pcnuii.  C.  *d SC. 
TrtktU.t$  t.i.C.  dt  eendic.mfirt.  qux  de  teftamcntis ,  non  de  conuacbbus  lo- 
quuucur.Soienc  autem  noftri  diccte,ncc  improbabilitci,  DoCrorcs  inccll.gen- 
dos  feinper  elle  iecundumeas  leges  quas  ciuncEt  1  ai  e  non  puco  probabilcm 
iium  couua<ftuum  ab  vkimjsvoluuubusdiiuiicboiicm.Nam  quod  itli  adtit- 
runt  ex  Barcoio  ad  </././»*  frwin^appcliatione  fiiwrum  1  n  conciacbbus  non  co- 
ti  ncn  ncpoCcS|i^ixiiiini  clViCiini  col  rsctuj  ik>h  ttiji  n  t.s  i^qaiti  tcftjMTi^d  i  n  ccrprc- 
tauonem  lutum  recipiancex  eoqubd  vetiiimilicetactum  ntit  a  coiiuahcnti 
busj.ftmptr  tr.jhpnlArnniiui  \*.Dt  rtgjwr. Atquodappcliationc  filiotu  con- 
uncnturnepotet ,  fic  ex luiu lnccrpretacionc,  vt  inpra-cedenubusdifpuutu- 
muj  ex  Ijttfitt  tOt.Dt  vtri.fifntfk.NQr.  niintisi^aiTin  conuacbbas,  qukm  in 
«eftimen^Moriterpr«ut!c  Sdmictcnda  enAlioqui^quc«am  obiixro 
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.  DECAD.  XXVIII.  ERROR.  X.  fjt 
BiTt^*id.f.ht€rmtm.<mm.i.hoctinti\m  fcnbitJiin  contraCVualiqtiid  cx- 
pi  eiliim  lit de filns,  &qurTatur an  intclLgi  dcbcat  ctiam  d:  ncpoubus ,  nuer- 
pretationeinficridcbcrecimtracui«proqiiovcibai'iotcruinur,  ciCrgulaAg. 
vttenb1n.3y.de  p*il.n\  quoipio  tamen  vctcor  nen  ci.dofus  fit  B.utolus.  Vo- 
iuit  enim.tu  ullor.cencdebuit  fcribcte  intctpieiJtiotiem  tacicmiam<4ieo5- 
tra  eum  per  quem  noti  pro  quo  verba  profciuutur.   Siquulcin  ablur- 
dum  ellct  intcrpreutioncm  vcrborum  ficri  conira  eum  ,  pro  qno  ap 
poiiu  funt  verba  ,  ciim  potuis  cauerdum  lit  ne  quod  pro  alqiio  adic- 
ctum  ell ,  contra  ipfum  vnquam  interpreteniur  ,  trg.  hg.  nu/U.  »j.  D.  de 
Ugtt.i^medfim»re.6.C.etd./.tn  r*tvme.\\^J*mttfi.  D.-a  /».\/.i.W.S.d  « intcr- 
pretadofiatconitaeumpeiqucmvcrbaprolatafuiit^iianHiis  c;  am  proipfo 
prolata  fuennt,uon eft  nouum.ctim  poflitci  impu.an ^ur noi>  lcgcm  apcrtitis 
AltetK^Ll.vetermu4Mna.l.Ltd>eo.ii.  D.dt  ccntr.empt.  Quamquam  ntc  iu  1C- 
ceptam  Banoli  fciitenciamputodefeiidtpulle.  Nui:quam  er.im  altcrutti  e» 
contrahenobuspotcrt  imputari,  cur  non  id  cxptcllcritquod  pcr  uiltam  intei- 
pretationem  pro  exprelfo  lubeti  dcbcat,quippec]in  (ckut  fcmpei  locum  forc 
tuft*  mtcrpreutioni.quaniumuis  itricb  lutis  conuactus  mitns  propoiutur.ac 
multo  magis  li  bon?  hdci  contraaus  iit ,  in  quo  generc  contrachium  plcmorcs 
fonper Jk  rauorabihores fiunt  intcrpretauoncs.  Ciim  igitur  mita  i  tcrprcta- 
done  contineantur  ncpotesappellatione  h\iatan\,dJ.m/h,ron  potdt  obfcu- 
ra  videri,  aut  ambigua  conuentio  de  filus  concepu ,  quomintts  pcrmdc  nevo- 
PMComprchendcrc  poflit,  lialmdmlulobrtei,  acii  dc  libemcoiiccpt  1  cllct. 
NullaetiimiiKcr  hasrotmulasdift*crentiaeft,nitiqubdlibcioruni  appclLatiO- 
neconDncntiirnepotescx  ptoptietatc  lcrmonis.appcllationc  vetb  tilioiiminA 
nili  pcr iufta-n  interpretacioi  cm.  Rui fus  ncc cadiitin&io pl.icerc  potcft  cuca 
vlumasvolunuces,Antcftac<>t  mafculos  tanciim  inlticueric&  liiblitturrit  an 
vetb  aliqua  tcftamenti partc  ftem  nas.aut  ex fcrminis dcfccndci-tcj  maiiulos 
admifcritivtpnorccafuneposcxfilianoninielliuatiirpolitus  uicodicior.c.po 
ftcriore  vcrb  caiii,fecus.Na  vt  in  pwcedcnubus  -  !ifijuiau:miis,  nfieft  bona  ra- 
OocinacK) a  poiitis  m  difpofitione  ad  poiitos  in  co&fioiie iicgatiue  s  illtCotTi, 
ipolltisiu  coditione.-fd  poiitos  :n  dilpoliuone afrirmatiuc: liqtude  ficri  facili 
potcft  vt  quos  tcftator  vocarc  noluit.eos  tarr  c  voluem  ponnc  in  codiuonc  ad 
ndeicomtlfarium  excludcndu,  vt  pollcnt  ipli  excluio  ridetcomiflario  vel  ab  ui~ 
teftato  fucccdcre.vel  cx  teftamentohcredis  rogat  xjui  alioquin.fi  fideicomifli 
conditio  non  dereciflet.ens  vocare  minin.e"  potui(Ict.Mea fcntcntia eft.in  con - 
ouchbuseam  tpfam  diftinaionem  adhibcndamcllc.quam  adhibum  usin 
Wtiims  voluntatibus ,  An  fc ilicci  coi-ditio  conccpu  lit  his  vcrbis fpeeiaiibus, 
fifintfifm  msft*ht,xn  illisgencralioribus^/iV/iJm/  m-i/^fi/.Priorecaru  v6 
puto  appcllatione  fili)  mafaib  conunen  ncj>otem  cx  fiba ,  quia  ii  contincre- 
ojr.vtique  prnptct  fiLam  ipfam  contmcreturs  cilm  non  nilipcr  filiani  auo  c6- 
iungacur.  Atqui  non  poteft  filia  farcre  vt  hic  nepos vidcatur  hliu s  mafcul us  tc- 
ftacoriSjCraandoquidern  ncc  illaipfa  n\»fcult»eft , vt nec ipfe  farmma.  Atque 
kaBal  usfentitm  l.redfihet^UmtJtimmtvetimd.  PoiVcrioreautcmca- 
fu  ,  appellatione  libefornm  mafculorom  Aco  poflcncpotes  quoqncex  filia 
contineri.quialiccta-que  vcftim  fit  cohiimgleos  auoper  fi)iam,vcniunt tame 
ex  propna  perfona  Sc  tanquam  liberi,nec"  hi  eam  rem  indigcnt  perfoiu  hlke  vt 
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p  j.iiiuc!ccndcnuijm-,quod  runi  imilonn»iMpa«tf*iuuieafaictnqii4itHOft 

ii-^w,>TuoiiiodyhAbcntqui  lum  CS;d<l«nfcWtiixj€Muavi  ....V  t<mune,»o 

jutcm  tjtu  cs  tuitiutunati  iitritiuafculi ,  nut  ifua  niaicuJo iuu-  liuit iW 
i  .iv-Uvt  ncpOtcMiDiillwti.ldlHut  qutKl  linicv  dclcciidcr.bbusin  ,y.it.cuiHiij 

tandciii  «iitpraduAkieo  juvcdJlimbi.lcxusiiiit.cjrctinii.  iion  t>bclt 
iiMitui  adnutuiiciu  unqium iiVci mak uli.  ,  t_uii:fu  iciuu>cf1cet»s&-  hiV 

os  V,  i)i.iu,uii'i,qiutiiujf,iiiit,i-»lij|j.iuqiic  iok-nc ,  tktxntqttc  qgi  c.i. 
>  • .  iU4vr«jj>ou«.cin  co«:iIkiiiik  aut  ii)  iii/j.i  :ifi,u  l,ih.  uiu  iiu  lihtsaanulcii 
j'o„ie,l  iiu.etuni.id.U»y/r  l>mamtm.,/(l,h't*mJt(a>,dtntti  qur  jdietuo  a 
peuc csdudit  i  eoou-t cx  hl.a procicu.* ,  liuc dc  oim  . :  ■  i  .^nur ,  uuc  d» tc 
|l  ''"cnto^uliicci.CfKivcAnlulicAexliKMi^&uiaKidi,    i  u  ,'uiucndc 
C    .>iii.(.H;riiiicainniaJLuim.uii,lfJ  |>er  lu  iuiiunaiiiviwnqiH..:  :u.|iu/u>i>iij:0 
ut  uiiiuca  iTwut^ilttu^qi quAOKci  m,,:ii;  l-uiiuo.-  inbnwt,^  <.-k  MticaniJiL-.:- 
^iu.ltMquMinipliinpvtl.m  l  SlKiivncLjj./i  nucanuli  uIimj  tv  incjwtt«Jiii- 
nnus  it  p(oiii»icsfjiiiii  ut  ucptMcinrx  hlu,  nufv uliun  nga  dtiJtaiuricnerJi- 
'ivan»lluU:ulma.M.J,|.  n.imquy  tVhpu  bnt.tm n.jf,  ,.1,,,     ■l.f-^y,  j^L, 
»UCl  luucct  i'Ukuii»,lioiteii.iii'  qiiicx  laMn  .u^^.iiictliuiJ^ijfl^^^H 
Irituus.  NuiiamquepotcitrcsluiKiediibit.tuoiiciiMuji)  n<agJta|^^^^B 
iUwtvoca>u7t..a«!iii)coiidiiii.i)e4),iluii|l,i,,s  m>ic*ji]i»  t .\  n:aJt:uJi; ,  ad  viub> 
Ito  >^^pW4ct,i|UUulouuiic.<  ltt-)iiui,  «,,.•,  lu,rumart.iii  ouiuu  u.it  ptocc 
iiitacuiii.,\th.,>;eLLVucctvJwruillc  .  oiitrtituiciii  ici,'  ,   .,-.;,■  ,i„  aciiLvrti 
aliiicaiiulLuJinadckcndciitilimwn  ncpti-.o,  rjiioco>ttiiicl'iL,,i;l  icviuciue- 
nim  j^uuiiiH>ji<J.iuliiU*ui>cit  wni  m  coiitrawt»fau»v  |'tiltiuinkud*U>u»& 
einphythconcij,  qtun,  ii)  leJtaincntis  :  l*l  quuiem  ncpotrn,  cx  hiiaarjj  vetbi* 
non  contiiic.i  iajndixuuits«,]ut)„uiii  defcei:.iu.pciiiiicaii>Juiiiiiuiiaii>Jicd  m 
ncptc  cx  tilit)  jj'tid  Uiw  cll,  quiaqujmn'*  lil  lil*  lu  nuiUfVou  iii.iil uliifcnciBh 
u  uiaen i«»u  pjKcti  qumd«Ju>i  Jat  pcvljHaiia^iuJvuliiiani,,  pioii.tJcquiu 
t.  •  crtuo>'i\ic  nant,cuwcjjti^n(tU!UitlL>iiiit'iHli  &  ciira  vUam  inl  ti»i«* 
ii.>..ciii.hii,.i.YKuV-in)H.ii|ii;L|,ii,,iCi,)J,,jv,1/).ur;tn,[Mi  Jk^  1ojju  V,L  . 
unca it^fculma  patru<t>i^tuMuOljf^;epiis n.it>ciu'  u|»ca  •—'*'rmmVt 
m,quu biicaimnquam  mcipit  abca  pcfliimcuiiit  Imes  cJlc  ,: :. ,u",  lcdabo- 
'.«<|w6»x,.iucfiuo,autfibi,fi^ 
P«tuujii^t«npJicai^ 

Jnchoaiidacin  UwtaM»k y^h^j,  «««,,  habeatnufcuJum.  Uu.  Ji.  i f  m 
ipiHit  niM,iiq,u  ut,i)tf>pt,ffit<Jjcj  cile u~.  luvca.aiit  cx  lineainaiiuJiiu  T1UK& 
Uiiic  uicadcm  Jmca  m aki  dii-a. Tltjalit  iveptu  cx  rilio, nuoiuain  lincaariC, 
>-u.i  i  iujqiutiiiuiti  h.ij^ujt^^^^ncepit.i^c djttccit,.iii|i  mpciloua  i  epu&Jj 
ponai  Tit.|rtiWn»'u-m.uiuiiA^d;oUhluJupcfli  iNu^icitijr 
tJt&i&ttKim  tt>^!el44)ac^  inaJculirauioiitiS 
deiitiuin  neptiscxfilio  pcrujdcac  iietitMcoiiuiicaturiiTUxiiite  vetomcmpi^ 
icuii  usoc  tcuuis,qtu'  Liiiu  upt  l^ivencu,£x:  addoijmiouu  nacurani  ptojuinc 
«C^KdaxgilJinruii)  Kcipitjnuilterprec  aUotietn  <4fxum  thltStu.  ExirJt  J± 
«4f.kxu,en,m  Jiueri,Uj iiot, tuyUt,Mnalicatc>Juie^aiiJi tttiaim.ni  ad.porJo- 
iiaavJj^cu  iV^nsexiiideptJxirvaw^.^Lpo^,,^  f(l 
uUain.ranoiKm  clle  iinca;  uiaJi^nff.aJun)  lo^iunm.vAiaurculiiuenun  halt 
comrnutitur  m  turnnniiuru,vtin  ptopolito  cafu,ciim  ex  mafcuJonafuiur  fce 
inirw.j«  t<tmj,una  nuniqiiarj»  pptcftfict  i  irufcubna,  quomam  maJctujna  nc- 
cjuc  uicuoiti ,  ocayc  petixtuv«i j^otcii juh  c*  tiaakulgs ;  ftnnmuu  autcm  l\ 
*  UKiioan 
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inchoari  Sc  pcrpcruari  poteft^on  Mum  pct  tomitnaj£d  ttiam  pcr  mafculos 
tx fetutf  is  rt.Kot *<"f. y.iCf-l foirinas.>Mil  cwn,licu: maicuii ex  fitnuuis 
naci  a>juij'oLncfo;inini.s,  icapnljis  d.ccrc  fu.iiunasct  m-U  ulis  naus  zqnfrj 
polleieniafculisad  lmcaui  malctilinam  pcrpttnflndam.  Dcnique  m  lexu  ma- 
li-ulmo  cov.tuiCToi  fcMiUDinus  cmmcrttr.sTphiloC.phi  Irqut.iitur :  at  nnn  li- 
niilucrccoi.iKilixlici  poicit,in  fcxu  fcsnunino mafailmuin  contusen.  Vndc 
«'ushiiic  #t  qiu»d  v*tfini  apndr..  ttrosicxus  n)^c:il»r usaiaui iuauiisiiia vpn- 
cip.t  ,ium  l ■««  ti  .r './/i/.i  /» w  4J  •  4*  J-  V'  W  J^"" 
t^/^.lJ4lfrmSUm.t9yDti^.fij^.Sec  me  mouvrit  (i  qLUSobiidat, 
ptnfitjsin  coiKutionc  wl  nrd/puiiiiorc  wGslibfrii pci  UncammalciJinem 
defcciidcr.tjbiis ,  vidcYi  hibtum  fuule  r.uioncinagH.i:io:iJsc«:lcniuid.v  & 
pa  petrondfyqut  rair.cn  p«  ccpum  cx  Kho,npn  m.ig;'s  qium  p«  nepotem  ex 
firia  conici  u.iu  c>  petpc.iun  poteik.  NamilluApnmum  rtcgandum  cit,  ha- 
rwille  rationem  agr.uiunis  confauanda:  illum  qui  m  rtmdniorte  vel  dilpoii- 
tione  polttit  bbctosomnei  dcicerdentcs  pvt  l.ncam  mafcitlnam ,  imlla  lavta 
icxus  .icdiaiiiunilinc.r  diileKT.tia.Dvbuerat  cnnn  (ojVm  iwJculosquicx  nu- 
liulis  t&uuneatefit  fiib  notjiim  non  hhrwuwffiJmtfitJtnimJi  idanuno  *- 
"icabat.vt  apnarmpcrjietii.irctHr.Alioiiuicrtab.u,iipuulsat  tuttirum  vtappcl- 
Luonc*  Iibetunini  pci  lintain  ir.ali-uimain  dc'vciidcr.uiim  rcptis  c\  uwltulu 
noticoniincrctur :  qtionivdoin  ij*ccic,*i».et  dtfTiinili  argimieuutur  lurilioit- 
fuirtis  m  l.fi*fy*9.oA tfifrfa*-  Dcmdc vt m  jximc cogiuuem dc  as»atu 
vocandis.certmncltetiain  ncpicmcMiiafculu  clli  a;:naun>,  c.inilitdeno- 
muic  M  tamjlupati  is  liuXu>n6crc;ocu  vcter;tacmjusadm:uciut,  lu«  pcr 
eim  luturulitvc  boiiadeiiomtnccxejt./.r«wf Mtr.yr.i.tnmiHter.v.dt  ttfr  l. 
Prouetsosfaneexivicnepte.eritf 
aiiiindifpolicioncpolUMcflcinK^^ 

ex  numcrodeivMidentium  pu  Lrcam  mali  ulmaim/.LW.Aa.n.  dt  tur.  mmmt. 
Portioncnicaincn  ad quam  niateraJmiiiaiaru  tuci  it.rccmebit.rf.  <i. t.tmwtrr. 
i^ilicct  nili  fidcJcommiliinn  purtun,  iimplcx ,  &  ptrrccnum  fannitx icliAa m 
ficnon  autcm  CfniiriMfllf  m  cafum  conuaucnuotus.  Qu^'d  n  ti  avtenuis  de 
bbcnsdekcndcnubus  tKriiiKainmalculinam.non  mdtlj-olitione  podtis.fcd 
in  coiidJtioiu: untum.etu nuilco  taalius ,  vt  nejnis  c.\  rilio  ciufmodi  libcroru 
iHimerocontircacnr  ad  cxcluceikluinfiibltitutuin.cuainlifubftituttisiit  non 
tanc-.iiu ex agr.uis/cd  etiam  c.\  iis pctfonu,pc .' quasagnauo coici uan  poteft, 
qttia  fuiKcic  ad  «fuu  cxcluli  >ncm  quCid  non  iit  vocatus  mii  fub  condiuon*  i:c 
fonccpta .vtdtibiun  nojH^litqiuucadcfccwit.liipetuitcpcdona.quamvcr- 
tumfipcont(r>iiri  appelLauoiicljberoium  pct  lincainir.afculiium  dcKCnden 
tjuin,quainuisipiatiliiclli:tqiia:.id  fiiccellioiitm  adiMU  nuUonwclopoAl] 
tjuoniam  ctim  de  condicioncquarnmus ,  illud  um  iiin  mlpicimusjan 
dcfccctitnccucvdctl.an  fupcruiuat  peuoiupdfiuincondi- 
tione.non  etiam  illtul.an ca  petioiia  lucccdut.an  non, 
vt  CvpiiisiiipiadLVir.usrv/^./aM.W.tW. 
^.tumtrtirtgMW.DtltgiA.AHth. 
h<t,,C.dtnmrM<r. 
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ANTONIIFABRIIC 

SEBVSIANI>  SABAVDI 

SENATORIS,  ET  IN  GEBEN- 

NENSIS  DVCATVS  AVDITORIO 
PR  iESIDIS, 

DE  ERRORIB  VS  PRAG  MATICORVM,  ET 
INTERPRETVM  IVRIS. 

DECAS  VIGESIMA  NONA 

ERROR  PRIMVS. 

Z)t Jhuntis ftntntihufihas  sttstfilus  in  ctndstumt  vtlin  diftt- 
fifittu  f  Mn  t 


<,  O  n  cft  ex  Dotlonbus  iioftm,pfifcnim  Itabs,qui  non 
l  aiQket  dc  huiufmodi  ftatuns,  i,  fiint  enim  frequcntifii- 
'  rru  pct  tatamlttliamtoctquc^aiicturvtextaitubusli- 
liis  mafculis  filia  non  (urced.it ,  fcd  fit  dote  contenta> 
An  fcJicet  tant  ex  parte  nbofum  mafculorum  in  con- 
|  ditiorse  politorum.quam  cx  parte  fiha*  pofitar  in  difoo- 
'  fitioiK  exten.laiuur  ad  ncpotes.Finge  patremfamilias, 
'decuius  bcrediatcagkur,dcceiTillerelic>o  nepoteex 
flio  mafculo  predefiin£fo:An  pcr  hunc  nepoiem  fiba  que.  dotata  fuit  cxclude- 
tuftFingei  conttanodecefCllc  fibam  dotata.rchclo  malculo,an  pcr  filium  pa- 
msfamibas  eundemque  auunculum  excludemr  hic  nept*  >  Has  qti*ftiones& 
ahashuiufmodi  tractat  Bait.  ad  I  Jiimrum.ua.  ssnum.xi.  vfnut  ndnnm^r;.  tlt 
vtrt.  fignifit.  Bstld.  ssd  t.  mssxtnutm vttium.  4.  C.deltitrt.prstttr.Sc  aliisplcrif 
que  locis.Vidcntur  autem  omnes  iftar  qu$ftiones  in  eo  potiffim  11  m  vcrfan ,  vt 
fciaiuranexpropria& ftricta  fignificationevocabiiliappellationcfili)  nepos 
contnKatirr.an  vcr6  pcr  interprctationem  :quoniam  ccnum  eft  in  ftatutisver- 
baptoprx  & ftricte' accipfcndacffc.ncqtieperintcrprctaooiiejn  extendenda. 
Hocenitncft  quod  folcnt  noftri  dicere,ftanita  non  rcciperecxteniionem.  Nec 
Jefunt  qui  puccntex  proprietatc&  natura  fermorus  nomcn  filiictjam  nepoti 
coi;  uenirc.m  ter  quos  nbtn  lac.Butrigar.qucm  Batt.&  BaJdus  rehrrunt  fuptadi- 
ths  locis.quafi  nepos  fit pats  ftlii,art.l/td  stddrj.ip.f  fifiu  nrnhtrsm. p . IksU. 
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qubd  natura  nec  fingercnec  mertttti  fciat,  qux  tamcn  docet  nos ,  apud  parcn- 
tcs piosqm  bbcroium  proci candoium  ammo  &  voto  vxores  Jucuiu.ftliotuni 
appeilatioiie  otnncs  qui  ex  nobisdclccnJutu  conuncn.Nec  enim  dulciore  no 
inmcqtuin  rilij  poluimus  ncpotes  r.oltros appclure.  Eteiiim  iJciico  rilios  C- 
liafveco.KipiniusatquccJimat,vtcxeoiumcarunivcpiolc  Jiuturniutismc- 
nionani  nobisinxutun  tclmqiuinus.vt  clcganterCallytiatUi  aic  in  dUibtrt- 
rum.w /J*.AJJunt  atguinciuuin  abctymo&  aJluuoixvocabuli-.iiucemm  fi~ 
/iwMdictu  n  vchmusi  Gr.eco?i*i<,  filK  ijS/#,cpudpcreumfilurncV  ordo 
pciicracjon  san  («ueturmpoftesis.vt  Ban.fcribu  *dd/.'drrtrumnum.  2.  ap- 
iiaret  vtnimque  fcnfinn  non iruniis  ncpoti quam  filio  coi  .ucnirc, c  im &  nepos 
irque  ameuu  ac  rilius.Sc  p.tcumionguisquampcrfilium  orJegcnerauonUi 
cxccndaiur.Cuutraria  taiiicn  fcutcnua.vt  receptior.ua  &:  vcrtor  clt,quam  111 
ptjrccJcncibus  fcmpcr  fccud  fumusmon  nifi  pcr  inteipreiauoncm  ficn ,  vt  li 
lij  appell Jtionc  co.iiuicaiur  repos.quamtus  ca  uucroreuuo  lit  mlla ,  fic  eium 
dtfcrte  fcnbiilulu'iusin/iiiiy?<i«n«r^r<r</w«/  ioi.  itvtrb.figmfit.  luiiaiiucr- 
preuuonc  rccipienJunictle ,  v:  apptliauonc  fiii)  fuuti  filuj»  coiitmeti  firpc 
rc/pondctur.ita SC  ncpos viJeacut  comprcliccu,itcniciuc  vt  patris  nominc  a*uus  . 
quoqucdemonuiaiiiiiKiligatut.  CJmJ  vetofcribipoiuit  apcnius-llla  ftqui- 
dcin  verba  om  i.a  mttrprtt*t,9nt  rtt,pundum,vidttur,  mu  :,g*tut ,  tiota-  itini 
niipropncUtis.iicutaccomparatoillaJcfilialamiliasqua:  hlijappellationc 
continctur. Nam  quoJ  mafctilinum  concipit  hxnuiunum ,  non  iit ex  propi le- 
latc  icnnonisJcJ  pcr  imcrpretationem  ,  idcbque  ncc  fcmpcr  rit,  fcJ  Lrpe ,  Sc 
pleruinque,vt  fctiptum  ell  in l.prinutuu».\%jnprintip.t»djuj^ m Lfut  dmt.^ 
bx.it  l*g*t.\.  Ncc  rurfusqu.fquamdixentpauis  appcllauonc auum  proptic 
figinfican,ctimhibeantpacctcx  auus d;ttmcU  nonuna  piopria.quomodofic- 
ri ccrte debit.t.ne  confulis  nominibui  rcium  quoquc  conriiiio  nuiuccrctur,  /. 
vlt.Ci*  ltgu.tHitU.fi, ^if»7i.7.C.^«iici//.Flovii;uurprxfuppoi;to,qu?ramus 
iam, Si  tucuio  caueaiur ,  qiu>J  extanubus  filns  mafculis  fiiia  tccmi:  a non  fuc- 
ccdn.fcdJote  iitcomenta,&  deccileritpatecfamilns,  rclicrafiha  .rehcto 
etiaxn  nepotcex  filio  ptcdcfunctoi  vtrumnepos  illcfolusiuccedct  ,  filiave- 
ro  in  totum  cxcludctur :  St  appcllauone  fihoruni  mafculorum  nepotes  conti- 
neantur.njiaincxcludinccellccuiadmitti  v«6  fi non contincantur.  Etla- 
cobus  cjuidem  non  dubttabat  qum  filia  excludci  etur,  cum  pro  cctio  haberet, 
filij  appcilatione  nepotein  quoquccxfennoms  ptopvieucc  conuncii.Scd ctVm 
noscum  Bartolocontrariam  lentcntiam  amplcttamur ,  difticilius  cll  vtpro 
ncpotecontrafiliam  rcfpor.dere  poffimusprxtertim  fi  ponas  adcife  ltatuiuin 
aliquod,  quocaucacutArtveibattatutocuminuIligaiitui  fccundtim  propriurn 
&  vulgarcin  intellecrura  abfque  aliqua  fubaudiiione  vcl  lntcrpreuuone,  quo- 
modo ponit  l\aUUtdH.*.C.de  hktr.pr*ttrjtum.\.  Concludit  umen  Bartolus 
pro  nepotc  ex  aliis  rationibus,quas  licobus  adferebatMuarum  pruna  illa  erat, 
quoderiam  de  iure  commum  pnuilegi  um  conceiuun  fitio  ponigatur  ad  rtepo- 
umJ.mu,titJ.%jmiI}.I.DiM»M*rt$n.Cdt  qutfijjr  LDtt*rumnm.ii.CJtpim. 
Ltm*nap*i*m.7.i.vlt.t>,dtSt**itr.$^wtwpte  poftquam  fihusdc  medio 
fublatus  eft,nepo5  incipiat  ptimum  locum  xnKK,§p°fibmnur*m.In/ht.  dt  ex- 
btrtd.UbtrJj»fihum»rum.nr  n  .dt  ,»mfl.rMpt4.tumfUm*.If>t.dt  htrtdfu*  *b 
mtflJtJer.l.C*tluj*9.i.vidtndmm.  dthbtr.&f*fi&.  contcquenterfucccden- 
do  in  locum  patns  fui ,  fuccedat  etiam  in  priuilegium  quod  habebat  pater  vt 
filum  racladcret.  Nam  &  djcilbktu»brogatum  Tapcre  n-turam  eiwm  cuius 


,</,  A  N  T.  I"  A  B  R  I  D  £  E  R  R  O  R.  P  R  A  C  M  A  T. 
locum  fubro^atur  t.i.f  htcdtlto.v  U ti  nut trfttm.ltb.tfft  injf.l.ft «ww.i-.f 
tmnrunim.  Dftqutt  cUhtiin.M  id  .ititcm  quod  in  cor>tranum  obicnm us , 
turanoiueapcrOintcrptrcactoncri  cvtcnliuam.rcfr'  idcc  Bartolr», vcrfi 
dcni  kj  ellc  qiu'  ium  a  i  ht.'C,  vt  ib  tutum  !><>'-  ruc:  Jacurad  caftmi  ineo nod 
cotnpreheiifuhi.nerrijTfus ad  perfw.am  111  Itatutonoii  ccimpichcniani  fed  u- 
ntcn  rcctjvtc  mterpfctacvi icni  cxtc-iiuam  patTiut:  hoc  fenHi , «r  ru«  cort  mti- 
nc polUt  lecxccndcre ad  llat i mim ,tx l.i.i  i.I).eU numer/frhonorAz^ytc,nam, 
qiumuiscx  verbts  ttamti  comprrhcnd.rur  r.cyos  cx  petfor.a  tilij.lcx  ttn<if 
leextetidi:  ad  ftatuium.  vtrepotcm  laoat  al?umrrcpnuilc-£ium  riliocnncel- 
lutn.Mihi  vidctunral^ii  ::un-ci[c.uialiqtiod  ftacutuni  lit  q-j.tle Baldus  feK,K, 
cv  cwufmodi  mulcaeirclolcm.qiiibus  cnuetutnc  quaprcnlttsvrtixinimiirtta- 
tutis exprcftonim  interprctatii-'  Kcti  polfif.an  vcrij  nullum  talc liu  YkilHm 
nulltim  elt.fatcorquod  vult  Barc.  ftanitum  pollc  rccipcrc  intcrptcadbMt» 
ccnliu.im pafliuc.iinoik  jcxuic  luftam cjtumlihcc  interpt ctatioticm.  CvB c* 
nim  ttatuta  omiiiaimfaeiam.t^toqucvim  habcarc.ctiam  adios  CtjBBiiti» 
nccxtmptcfduin.qujd  oblccniiinrvciircpotcltiponuniisitiftant&lc^tDl 
mtcrprecationem  tccip.ai-t?pia-fnt:it:  ii  c.i  i  tciyic.aro  lit.  ner  qiam bsxni 
itirccomnuini  mn  usrecc^atirr  Scmj^cr  cnini  l.iuoi.Jvlis  cft  couiCTuatioiiM 
coitimumsA  odiofa  quxltbet  cius  currcCito.Scd  li  Ibtutu  dirtrtttc  prohihea- 
tur nc qua  prorftis  fiat  vcrhonint  ii.tcrprctatio,  planenon  vdcoquu  ctfcCha 
citillnodirtatuucllepollit.li  non  illc  c!t,vt  ntiincni  oinrmo  i r  1  tcTJ^retitiOdCa* 
cicludic/ju.T  alioqui poftct  ficrr.hoc  cft,ciiam  que  lit  pai7ttja,ipaiittmic60<lt 
alioqiuiulta  litAprobahilis.Quod  ctti  plctumquc  m.ijmas  pat  it  non  umdil- 
lieuicaccs.quam  abfiirditatcs-cpjoticscrun  iuita  mterprctjtio  tciic itur,  Dtitr- 
(t;  aliciuid cmcr^erc  neceflc  elt  hoc  ip^tim  t  amcirrx:  anlur  Juin  vt.tni  Jchcat, 
iliud  facit,quod  Kaeucmrc  ftatucrtcs  voIticruntA'  vcllc potiicTunr.Obiti^ 
fempcrcxiltitnauiomnium  triiciflin-.osccis  pnpulns ,  qui  mrcfcrtpta  \  cofi> 
iiiuniRomanoniinre^mitui.iqiin.quscqtiid  abcrrai  cluainiiiilraiuta&CoB- 
fuetudiiies.vix  fa<i  iefl  vt  11011  llatundcActtat  ri  abfurditaccm  aliquam ,  aft 
iniquitatcm.  Vnica  etiim  iuns  ratio  eft  ,  qu.r  dclcn  non  porcft  qu:n  pfocront 
iniuruf  viaapcriatur.Mt  quamuis  mscmilc  nnttruincam  c.ilinnni.nniplenP 
quc  pjtut:n,qiuli  mmitsccrtum  lit,initriifquc  apttim  dinmcndx  niatenxU- 
tium.quibtispetCrpciuris  mtcrprctauonw  caulam  prxrcot  ,iam  tarrtWt*» 
iplb&r  cjuotidiana  rerum espcricntia  compertum elijloncij  pluribus &  dilfif* 
lionbus  licibus  exs  prouincias  vcxari.qtKj  ftacutario  vel  conluctudinaritvjttim 
cas qux fblo  Romano  mre  vtuncur.  Citm  cnim  ficrt  ncqueat ,  vt  omres tWft 
qui  accidere  poluint.prruideanturA;  lesnbtis  conclud antur  ,  pallim  cucnityt 
necel1arialiijntcTprctatiox^quepctc:i^acxiiirccou.niuni,qiixrct,mm)nieft 
cmaJitasadferatiscTplcxitaies^iquideni  (t.itoti  ipia,  &  loconim  c6iiietudi'1« 
aohorrcnt  fcmper  a  lute  cnmmcir»,  arproindcdirricircrlt  ,s-iinnieBanif> 
tio  iuris  a  mcnte  ftutmi  m  risqu.e  expreiTnmftatiitocnita  uon Imu.ahhwte* 
Scd  hocobiterA'  "i"  ttm  dii\um  ht.Hoc  in  fuinmavolojuhii  cHeablurdJ»* 
abfurdum  aliqttod  lecjuaturrtceo.qu^id ft attitum  nullam  j<ol7it,ne  quidetn  W- 
It  :nuccic>ereii!tcrprccacioiicm,quando  eaftacuenrjttmcxpretlavoluitasriet. 
In  nropqiito  atttetn  tanco  inintis abfmdum  vidcn  dcbct ,  ncpotein  ex fHi«ap- 
pellanotre  fili  j  non  contmcri  aJ  hliam  tjatx  ludendam ,  t  mictli  e«  mtnprctat» 
liiflalit.quod  cicluCics  inierpnctationciui  s  conmtuiiis  ,11  dtfcrturnoctp'"' 
tineomimincvr  filia  Innukum  h04.ncyH.tc  fuccedtK,^otnWofiitxwderetM 
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exlcec  xii.tabvquam  exluftiniaiuconthtiiuonib.ini£/.m4.riw*/B  vtmtn.  C. 
dtiitrvrtttr^r  N»H*il-^dthtrtd.tipnt>l.vt'iient.  pciimie  acn  u ... 
nulium  clfct.  Quate  raiHnahihs  potuis  quam  odiofa  >  idci i  dcixt  i:.i c  i 
ptcuuo,c«ur  fil  )  appellationc  ncpotcm  comptehei.di  noupaut* ,  qua  Uet 
vna  ex  partc  lit  alieraia  mtc  communi,e.vaimamcn  paiteicluiu.iius  cont- 
mu.vc.    Dici  autemlblct.o.  verumelt  .Dcfauli  icm  tedirc  ui  lusconunu- 
ne.vt  Baldus  i  ottcr  ait,tr»ctan$  iic  hoc  ipfo  Uatuio  ad  d.  I.  m^wkw.mw.  IX. 
txl.fi vnui.i-r.$  f*lh,sntftttTtt.tnlvt.t).tUp*ll.\\\x  aiiicm  t.ui(..  esdu.r  Bitt- 
tolilupcn  ijalia^r,4uamuisvrj;crcmaximcviJc.liiiur,taii  cn  p-iiumr.  j 
uvnt-lWuppo.  BTtttf  im  iu  i  o.uepto  lUlutisrvw" m*fi*lujiuJ  *. 
fi*eced*t.mzUuUn  iblosidcofucceucrc.qu''*!  ad  lu«  ccllioicm  ful  pctl.atuul 
vocact  iiut ,  &  cx  ytiuilcpo  lat uu.Quod  un.eit  faliumcft.  SitCCedtautttUBi 
iure  comnmni  Cccx  leffc  x  11.  ub.  CJUJC  mafculis  lucceflioiicm  ItOU  co  ruittiil 
dcrert,quixl  adut  cciain  liiu. 

Wtmiquc  auud  uiducr  lioc  lUtutuni,  mli  qu>id  exdudeinfo  Ittmmas, 
&  Jbtma  do  c.  hoc  c  utte  ins  coinmiire,  kvti.  djiii  quod  pollcutlami 
nxcum  maiciihs  lu.vcdcte  cx  aiqais  porttonibtttt  Cnutctoat  Dthllotunias 
litliiiiiiliiil  111  t-t-  ]n *' — ■ "  T™'  aiwquip.»tcftaiciauiuab. 
roeaumi  clle  m  totum  vidctctut.Ncc  ad  rem  pcruiici  qtitxl  cx  lege.  x  1  i.tabA 
cxluHinianiioiiituutionihusnonfucccdcici  lolusmaicuius.lc  uini  bha.qui 
nmcn  ptouter  itaiutum  fofa  lucccdit.Hoc  enim  vnutn  cft, quoU 0i  lUtoltun 
Jcaitos 
lct;.uui  a 
lureconitnuu  . 

ilk»  abffolutos,  «imimi  fili*  «M/rtAi.conletitct  ci  nu  ai.tqiau.  1  pto  ipuuv 
partcvinliA  exaudathliaiii.eaidei.  q-  fototc, rc .limul  cnni  n  lUculopoHit 
lkcedetc:quwiiicxcluiaroi"ic,iiludquoi];Uatiii,hci:.c-cllccn^idctxics 
portiofilw  adcrefcxt pomoni nvxTculi.  Quodipfum  UiiKHnon  fitexpotcfta- 
teftatuo,i"edcxH.tc  comuiu,ex quo iui  a. itclccdi  |  roma,  atecotUl.vi  luluis 
SUtauimusm  Erroieini.Dccid«ri*cedcniu.  Nor.  etgo  vc.C.  c-u  mod  Bar- 
to(iis,Baldus , &  catcu  vohint  ex  fvprikhc\JsftatuU  vcibis  rrufculos  t<  [01  Un> 
cedetetaiiquanicxpriuikvio.qiialivocatos.vtexJiiiiolaii  maiuni h.cccde- 
rewohibiurumlitinc!uiibmafciiloruiisaciinih.hiuctl.t.iKltati.iuii-ii..cr> 
CCKIim  Ut,txt4»tU>H>  mjftmi,,  filt*  ntnfuettd^v.  hoc  poausmi  do ,  txwti- 
£  mMfeHUitUiu^ftHUfktteda.t.f.Utr.infmtiedAt^  :,utn>  UU,V1S  "•'","U  |- 
tutum  conccvtxim  1.1 , mafct.lo»  foloi  hiccedctc ,  a,  ptoindc  ex  toto  allehl.a- 
buiom.ubusexaulis:l"cd  lo,  .-e  ;iiioaiqucalion.W.S  c..m  malcul.pol.uci- 
ient  n<m  tantutli  m  ctMid.uone,  fed  ctum  111  dfpolitior.e ,  luc.cdcrcnt  vtlque 
exftatuto,»:  confequcntei  cx pnuilegioiqtua rcv dubttan  pollct qmn iu$ co- 
mune  omnino  per  itatuti  poiciuiem  ,  Cjuautum  ad  hanc  iun efltonis Ipcc.cm 
attincret/ublaiuin  clli-t.At  c.im  in  conditione  dunta\.u  ponti  ftuit .,  luccedut 
nuidem  m  fohdum.fed  cx  lurc  communi,i:cc  a  benchcio  Itatuti  habcut  quod 
iuccedtintJed  illud  ta.iuim  quod  liiu  cxaudit.ir.quaexcrula^nccdle  dl  viu> 
uitocoam  ibtuton.afcuiusA  fol.is.6c  tn  Ibhdum  fucccdatcx  unc  conimuiu: 
&  quod  idem  eft,fuo  .ure.cuiii  ncttio  lit  qUl  paiten.  e,  facere pofllt,non  magis 
ouim  li fiba exclufaciict pct  propnam rcpuo  at.o.  cni ,  aut  pcr  nrratam  rci.u- 
uatJonem.Quotics enim  accidit . vtci  quicx  pfcTria pctlona  v.nlcm  Uttttdm 
paitem  habct jiemo  paitem  Uci-t,vinLs  appciiauouc  toiuni  continctur ,  t.fi 


pri>ptcfitaiuiuinlolti$luvccu!i.ri.weiiiiiiviuinici.,quoocx  ojuohuii 
i  tnurptctcs omi  cs  <icccp.t ,  tfccwdjdennt  ex  liunitiiiiHli  ttoradj  prim- 
,aJiquoim.ifcuh5dar..Nanncipo.  deoadho.,vtii.alo.l.  sluc.caatcx 
roruuni,himccfc,vi  uatutu  ]>oi .cudo  ipfum  m  cottdltMnc  p«  ablaiu.os 
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i5«  ANT.  FATJRIDE  ERROR.  PRAGMAT. 
duobm.xCi^vh.  df/tf.\.f.vtit!u.i+'.DevfriJigntfit.Ui:\\t&  tttertrvmkrt}t- 
tjvfTMm  appellauoneomisesconuiieri  dicimus,  licui  opbovmuslefui  lcgau 
lit ,  &  carcen  omnes  Sempromo :  nam  li  optnnnis  lc-gaurtus  non  optcc ,  onincs 
fcTin  adSempromum  pcruncnt ,lu-ttervrnm.\6o  ttd.  I  niltra  igitur  dUpixrere 
inpropofica  Ipecic.Anpriuilc^iuiHConcciliimriliotranicaccxiiirc  contmuni 
ad  •  cp  iCM.Quod  nec  Baldus  adtnittjcad  d.l.m.>ximkmxittum,n*m.-.<-M\\M 
illo  cafii,q*iioptiuilegiirm  lic  tauorabtlciton  etiain  liiit  oJiofum ,  liucquotilk 
corrccroritun  uirts  coiiyniini  vex  notat  111  Autli.?*.»-  tthtmn  C.dtfitercfsttttf. 
(iuequHd  abforbeat  luscerti) ,quoca(u,  tnqujt  vidctur  coi.cellum  liuucate 
relpcihi  p.'i  f> i".r  i\  /. ptnull  ti.Ji putttd- D.dtrtt.nupt. KU\iot  vidccur  protiepo- 
ic  ex  tilio  ad  rvclulioncm  filt.r  ratto  illa,  quani  Iacob.de  Arcc  adfcrcbau-uud 
rattohuiuiinodi  flaiuiorum  tion  al:a  tit  qium  \ t  agnatorum  laliutkdfnuar 
/.'..§ .  lUAmu:- .  D.de  viktT.inffntJ.fMptrftAtu.y.C.dt  ftntjh  Agnacioaiitrni  ayx 
pcrfiliosmaiciilos.r.on  pci  filiasco:  lcui.uiir ,  .rque  conlcructurpct  repotts 
tx  mafciiliv.miu  augcatur.ipi.t  pe;  eoj  itiuliiplicatur&  extciiditw  gencrauo, 
vt  ait  Bald.r.v/ prmunttAtto.iyi,  tj./nmt/it.i.De  t  erbfignific.  Quos  igiciirtatio 
cdnccricnon  dcbcc  dilpolido  iuns  fepaiarc-,/  \.L.dedmet/.re/trtfiJ\  •  Cfinm 
txpturA.etppeUJ.fi u  jui.ty.DJiier.  iet.it.  I.nonfolum.  10.  li.  yuiprmmmfdm 
D.  dt extufiujutcr.  fed  umcn  ait  Bat  colus iibi  argiimcntutn  noc  non  placcs, 
quiar.itioillaftacuti.f/  aenMtrum  dirmtdifUuj  (it,twi\l'ti  exprclfa  m  llata- 
to.Qnod  rurftun  Baldus  vt  lolct  i  llc  Bartolo  fcre  m  otniiibus  conttadiccre^t- 
prchcndit.propcereiquodqita:  dotcrtaclk  ratioleps, licct  tacicatit,  tatncfi 
arguiexea  potdc  unquain  excaufi  rirali,l.iW-<ejij.mfrs4rip.  D.  dtremdtt. 
tunc  antctn  cft  ccrca,quando  fola  ipla  icddl  potdt,  arr.l.i.  D.dt  tiicr.rf  pcdlt- 
I.fitndtti  fimUjtu:  i^.dtfund.m/hJfieptu  ij.D.dttpt.lejtm.Sed  vcrcor  ne«i 
fatis  iuftalitrtprchcn(io,licet,tcprchcntioiiisTaiio  Itc  vcra.N.-rn  inpropaiito 
ftatututn  qHodextantibi:s(il::sma(tuliscxcludit  tiliam,potdt  habcte  aliaffl 
racionemqiiamrauorcin  agnatiomsconlcri-ardar,  inmirum  fauotem  ftxts, 
ctiin  mafculi  ob  hoc  foliim  qu6d  maTculi  funt,licet non  tinc agnati ,  adcoquc 
ikc  exagtiatis  delcendentcs  lint.urucn  fauoi abiliorcs quam  tu.-mn:.T,ui  qul 
rcipublicar  adiiiuandx  tt  crigetulx  apciorcrvijdcdt,  quod  etiam  tcllatonim 
plcrique,quoruiu  taincn  miiutsiiiccreftquam  retpublicx,  malculos  etiameJ 
tccminis  nacos  aut  nali/icuros  pra-tcnwt  tQtniiiius ,  quanuis non  magis  pereei 
confemari  agnatiopo(Tic,quiui  pcr  fa-mmas.  Icaquc  cocra  Baldum  s-trgct hoc 
cjfuilludipliim.quod  facccur  lplcA'\  erumdl,qiian<loratlo  llatuti  dlct  do- 
bia,vclcoi>grucrcddiiionpolIct,CiinccYcaliratione  tion  polfe  nos  atgtteor> 
quoniam,inquit,ratio  illanon  dc  iieccllkr:a,fcd  magiitraiis,  vc  notat  ad  14.  C 
de  ttgtb.M  d ponas mafculiun  dcccllillc rclicta  rilia  ^eadcmque  ncptc  patru- 
familias,de  cuiusherediuce  agicur.ck  (upcrfticc  forore,  atqiic  ita  dc  hetcd-ta- 
tc ititer  filiain &  ncpcem  cx  tnafculo conccndacur-, placct  nnhi  lcnccnua B*t' 
toIiexirtinuiit«ad<t/7./iimiT>fj»i.-«iw.i}. non excludi fiham  per  nqvu-miW"1 
quod  inneptecetlettaun  illa  coiifcruaudLc  agnaUonis ,  quar  in  maiculoW10 
locutn  hahcbat.citm  caratio,vt  tUxRnaSjin  lucuco  expicllii  non  fit ,  (ed  «*fB'J 
nmftcitcftlijmafcutiappcJlatjopuCTigKut  ad  ncpotcin ,  ita  & porrigi pt**}1 
ad  neptcm  qua:  mafculus non dt.ldq uc cft quod  aic  Bartolus  apt»ellatKirrf  »■ 
lijpomgiad  nepotes  dctiiiecomiijiini ,  qu.indo  prulcttur  (iirjpticiter  fubei 
«ppellaoone  Aquia  hltus  eftjeciis  li  rcfpcthi  altcr  i  us  qualitaos./.f/r.fV''*'' 
fnrii^rr.vbi  leges  8c  conftitutioncs  loquences  de  Hijolpuiio  non  cxtcridnntiii 

jd 
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»d  nepote  qui  Gwuus  n6el«,qui» non  exdudicur  fillus  Ipuuus  uquan,  fiJios, 
fcJ  ta^uanUputuu.PouCM.uafunoraohlius  mafiuU.sio,,  idco  bUni  v  - 
cludicqUunipuat^^^  ii:-Ili::i 
non  nS  m  neuxon.E^o  apyatet.mqu  t  Liirt.qU..d  IrtWiniWH  tumu  d.i- 
PoJit.olUuu,&:  licnonpotcltailumctelocum  pauis.Adn.tc  !an,c,,conuadi- 
Ll  Baidus  ad  l.vtnts.CM  m  ,us  t  ,iW™»».,.vb.  a.t.S.  itamtum  ditat,  quod 
hlu  non  i"ucccd..t,poiie  neptcm ex  fiuo  iucce Jctc ,  quu  ttpi I  ler.tat  pauc  qui 
fUc«Jebai:,KPcc:n..utciuexhl:a™ 

auccxcludcbacur.Sed  rauoipiius  mala  cU.Ncpuseu.mc.x  hho  r.on  poteft  tc 
p\  alcr.carc paircm,qu,  Mu» fuccc.hircL.qu.a  »on  WpW 'otai eum  ,n  quaka- 
tc inafculnqua:  umen fola qual.us erat.ptoptcr  quam  pixlcicr.dus  ellet  h  ms 
liv.ucrct-E 'o..ua.K>ncqUc.icpuscxri!.acxcludC..dacil  pft  ..tpccm  cihJmv 
auiaucccrcprafcmetaiumciiupcxcludcbau.,  .cxclul.o.us  ca.ncn  tac.o  qux 
locum  haixoac ...  pcrfifta  hl.x.ccl.ac  1,1  ,<rlona  ncpt.s.  EacWcta  hqwde 
niuperUacucumexcanubushliismalculis,^  m  lauotcm  nuiculorum.  At 
pniuWs  m.lloselichJios  .  ut  nepotesmalcuUco  ccmporc^uo  ncpuscx h  u 
fucccd.t.icdianuimncutcmcx  hJ.o.  Nulia.g.cut.au»  cJt  cur  ncpcs  e*  hlia 
cxciudacur.qu.a  ncc  h.,a  rpfa  per  Itacucum  excludcrcrur  ob  ucptem  c*  h  .o, 
ouippc  qunm  lUcutum  „o„  cxclud.c  nili  lub  .11 .  condlOOl *.<  mafadu,  Ums 
,V,i]//,.Uco.:d,Uod^ 

ex  fil.o  ..cpus.Ncmo  en,m  «Kjuam  d,x,t  ncptcmcxhl,ohho.um  ,va  cuWum 
appcllauoncconuncr.pollc.  Quodvctb,Jcmli.,UusaJJ,c ,  uW.cplu» 
coTccdi  ncpu  quam  hlir,quia  ,ac,o  llatuu hoc  non  pauctu.ar,..  I.  fi  vm*  m*- 
trtjC  dtL^  hbcr.A  rcm  non  pcrururuNwcnini  plus  cor.ccditur  ,>cpu 
oua.nhbr.clmadm.tucur  ncpus  cxhlu  co  cafu.  quo  malcuh  null.  fupci- 
L cquon.acc  nlucocafuadnuttcrctUt.Scd^  n.coertacBaldus,  quod  pca> 
fUppon,t,ltatuu .aaodio.nul.erum  racu, cUe.Nam  ,mu  vcn.  latu  lurU  Uuo- 
„|!tn7fcuIorum:&  ideo  f,  mafculi  nulb  Imt.non  ptoh.bc. , uu  laum,.c  fuvccdi- 
re,fedialuuo,..sfuperctbuscommu„c,c,imnonluT,pl,citcr  <<c  abiolute  ex- 
cJudantur.fcdJubcondiuonccancum.quam  cxutc.c  unpleriquc  nccclic  c  l 
Dr,uiqua,T.  cxclulio  locum  lubete^irit.Qu^l  1,  muhcium  od,o  fierem  lut.ui 
mod.  rtacuta.vclarcentUecircnc  hmphcitcta  lucccfTionc,  vcl  lalcem  hquis 
mJaiUaRerccummvcllet,cxclu^^ 

icataincnvtcxclulio.llatefolucretur  fub  ca.d.t.onc.i,  n.afcul,  dclincrcnc 
cxtare.Durioi  cn.m  cllct  cxdulio  rura,q„atus  tefolubihs  fub  cod.uonc,  quau, 
tjua-  fa£a clTct  fub  cond.uo.ie.atg.1.1. DAm *^.Lx.  D.de  ie^m^uf. 
tU,,Cemm,:U  u.iJitjidtucmrmifHmM  UX4>*.  Al  curr,  ncc  ablo  utc.-nec  puic 
cxduduntur/ed  unttim  fubcond,tioncilla,Si  mafcuL  hl.j  «ubu.icapparet 
non  ipfarum  od.ojcd  folo  malculoiuin  fiiuore  fieu  vt  excanubus  malculu 
pfx  excludanttrr.  Fauor  ponb  mallulorum  nullus  fupcteft.cum  maJcuh  on> 
nes  defcccrunt  fola  fupcrlbcc  ncpte  cx  fiho.l.uc  agnauoius  conicr- 
naniixjiue  fcxLism.ilculu.i  fauorcmfta- 
uicmesrtlpexciint. 


ANT.  FABRI  D  E  ERROR.  PRAG 

-i  , 


MAT. 


ERROR  1L. 

Dtft«tta»fxclmAtnufu^fttmattontxt*mtkmt  fuwm*fauii, 
tm  txchuLu  ntfttm  tx /Pu. 

a  v  LCidimaliorvideiiu  harcquaritio.&inqua  pugnanduni 
nobts  erit  contra  Battolum.pro  quo  pugnauimus  111  prccnkn- 
P  cicontraBaldum.Bartoluscnimadd.l./^<rw»M.uojMj«ii4. 
dt  vttk figmf.coiK  ludit,ica  conccpto  Itatuto ,  txttmtdnu  mef 
cuhijitufamvM  nonfuctttLu,  li  hlius  aliquis  mafctiius  fuperiit, 
nq>otemexnba«xcludi,nonpcr  cxcciifioncm  aut  iiicerprciaciorem  ilatuo, 
quaiifilixftvmi:  arappellaooi.epollitcontuicri  mafiulus  ivcposcx  filia.fcd 
quia.inquitaut  vult  nepos ifleex  filia  fucccdcte  lum  auuuculocxptuprMpcr- 
(ona.au  t  yultlucce  leteex  pctlona  matris.Siex  propi  1.1,1  011  potelt , quiacum 
(it  in  femndo  gtadutnon  poteit  coiuuireie  cum  auunculo  qui  cfl  m  pt  modin 
expcrfoiumatns,multoiiiimis,cum  materfucritexclufa  pcr  lUtutum,rec 
mcliotiscondiuonisdledebcaihic  ncposcx  fiha.quam  rpliusmatcrex  co- 
ius  pcrfona  fuecedit,//?  tiM nuure^.  vnf.  nnm  Itctt.  C.dt  kon. nuuern. L  tlUm 
ty.D.dt  ctUtJ.Ptmfvnmt  x^.cttm  tsmu.DJt tutjuer.peff.cn :  drtiiquc  fcntrn- 
ciam  fequitur  Baldus  in  d.lmAxtmum  vuiMm.num.1cC.de/1icT.frr4jcr.  vbi  ait 
nepotciiiexfiliaomninocxcliuii,cuamii  Itatutuin  nullam  tecipercc  tnte  tpre- 
cationem,quia,iuqiiit,hoc  nonett  vi  iiicciprctauoiiis  liamti,icd  pcr  viuanir»- 
tkmcm,qui.t  naiotur  cxtnhabih  inateru,quoiiiam  matcr  cuis,j  qua  iumewt 
rbrmam  nicce.lendi,licut  fumic  origincm  naicenci,elt  inhacxi.s&  a(*rta-b- 
goqmcquidcxcafequiturrfrf./.2.C.<fc/i^rr/./>*<ir./»*rr.  idcmtamcn  Baldai 
reren.qtiofdam  putarccxcluJa  filia  qwa  fccmnu non cxcludit  ncpoccm nui- 
culumcxca,cjtuiumo  aperiri  viam  ncpoci  tanquam  matrc  ciuiiitrr  mortttf 
tcmpore mottis aui,«ng./.i.f penult.tf  vlt.D.de Imner.pofttntr.  ttumi.  I.fm* 
*Jien*.6.§.mirrebim.Dde4cpitr.bert<U  eum  etui.^.D.de  mttrd.  ejr  releg.  Iff" 
fifium.i^./.penu/t.D.dt  ineff. /r/^«».cairquclacobi  Bucrtgarij  ientenuam  tuill*. 
qtiar 5c  Angcli  fuic  tdi.nefue ilh.per il/um  ttx.Ntutl/M&De trttntjjr  jt**§- 
quam  cameii  Baidus  iple  non  pi0o.1i  co  ca/u quo  tiha  liipt  tui \ ct : t  paui - <|Ut> 
niam,iiiquit,ipfatitulodotisvidcttit  fuccefiitle , licui olun  d* rbamus .«t»l 
furhcit  fiicccderc  quoquo  re!  icu  ciculo.Nam  ciim  dos  pcr  mortem  patns  con- 
folidetutinfiliam,ipfac(inlolidatioi^lquaTdaiiimoniscatuacapio,&:ccnfc- 
c  partcm  fucccffionis  patemar,&  talis  poctio  deducltur  >d 


tur  filia  hic  habcrc  partcm  fucccf fionis  patemar,&  talis  poru 
conlidetacioiiem levr,itimx,/.?*e»/<rw N «hiUa  (..Je  mejjje/hm.  ltamcant 
filia  &  prarcedat&  ftKveJat,coiiiequens  eit.vt  ncpos  ex  ea  excludatur.l'!*** 
filia pra-morrua  lit.non  dubitat  BaJdos  qum  verum  lic  quod  lacobos  dicebat, 
nepoccm  non  excludi.ldque  dnplici  tationci!..  quia  tralUturhicdc  odioune^ 
diotis  autem  appcltacioiH-  fiii  |  aut  fihx  nepos  non  conunetur :  &  quia  tlacuO 
ratio,  quatilla  elt  qis&d  tilia  dotau  lit.celiat  de  iurc&  Jc  tacto  in nepoce- 
dem  coiKludn  illediliiRgiicrtdo,  vc  folecquod  aucfiha  tuxiphcitci  abloU- 
l2  excluditur,&  cunc,  1  nqliit,  r«pos  quoqi^ 

dicui  iimpliciier.fedquudoucaUfctuncaut  fupcrwxit patn  ,&  nepos  eiclo- 
djtur.aut p*dccellit A' tunc  iieposr.on  excludjturperiura  fupernis  aJicp"; 
Milii  nullaex  illisopinionibusvidcttu  fauivcra.Nainquoii  Bartolus  putat*1 
difput«,non  polfc  nepotem  ex  fiiia  ( ucccdctc  c um  auunculis ,  ncquc  cx  pf0* 
pna  peifoiui,quia  vno  gtadu  tcmouoi  cil ,  ncquc  cx  pafoiu  mauis  qux  h»c 


D  E  C  A  D.  XXIX.  r  R  R  O  R  l  V.  1*1 
C*ciufa,pr.rinppo:iic  idcmcile,Succ-iicrc  cx  pcrtona  |  topru,  &  «*  V  idil  fTi* 
pno:it;m<wccxr>criot:amatns,&cX,_i.iJn  n;.ur:».t^uH  ciyc.ui.vc-.  n:.'\n  gn 
Ikuiiili  crroreU.ommimiqt.e  lerc  Rragroaticoi  mu.lWii  ei.ii:.  i  r&xei  lli 
i;icalup;<»po:ito,»incjH»vexi;l  atx«.ju:j,q  n  i  equcp  itcu  i  ivccJeii  c-  ui 
piiograducumauunculis,inu.irciiiot:orctu:  ctf  ccxpctl»"  -  nutmcieiu!.» 
j.criwiuum.poiTu  un.cn  l..cc.derccx  pctltM.a  «y;u.cir.  pn ;.;.li .!  :.i"q»i  ui 
reprxicntam^radum inairis.vcai.oliivi.ii. i  ..I  >i  i  fpcsa.'n«V-i  Hwuii  l Clt.  Na 
cjim.i  hjcncpusln  lecilitdouuitiilM  gra.iu  e:\roi:  KlOC.  •  •■  |' iiuit  l  :..tvucii 
auiwcuits  cxrwopriapetloiu,  Ccc  tattin»  nc  jsotTir  suv  Jvie  t  |  I  logrsdn, 
quoniamdiucfiigra..Msco!x-utt«vr.u-.oiu..in  ptilfi  m,  ><>  >•■•  '■  ■■  "><"  •-• 
D.iithrted.f.jhc.l.\J  lurifcerfnlmt  i^.c'p,ii;im.D.tit-;--  <->■■- C-  .t)_.J 
vcrohuiutnetHJt.imaiciexcluucU  pKilatOtUfii  ,*atni**ui  iya  i>:  u»  [>.•)! : 
nepos  fucccJcretxgradu nuti ivjc.i  ur.t  Imne  ppUitfiAVeiktccv  pvtlu  .  . 

puus.Neccium  lUrntwtt  evcl.idu  ^r.uiuii  i  natci  r.mr , lcJ  i  ■  petf  r.  tii 

nuttTs,vtcxeoconU.i:,qiioJ  noiicx^uilnnluint^UtcnuslUiacli ,  udq:i.  -c 
nt*|«tmiia,ade6qiteiiccqiutc!  us  lo:mmacH,iiiM»iiii;  eriamdouu.Pioiii 
dc  nepoti  vciuenti  non  cx  jvciloua.icdexjtradu  nutr  s .  iniui  nc  i  occre  pott-ll 
tjuMperfou  nucrisiiccxclmajicut&al  aexjivtc  "o  jvtnclt  ci  noicre 
btuigradiitcinotioi auutlCWlS,ciimfuCCcdat  :i<»r  CX  .•...[•rio  gta »lu  , •■:  1« 
gradunucerno.qji  arquc  pox»iiu»clt.F-ciici.mt rcpr^lIinUt  o.m*i  vtqui  ..i 
!ecur>doi;:viuTcveiaclt,!ii:iijxiiiio,,jiioii  pct  leium  rtattrruu  fictiuulktRro- 
ilopoc«lt,iicccorlcquctitcri»crlcgcii  Jttl  vt  fiit&aW  elle  in  pnrtiop  uiu  tjiua 
rcpnrlciiuaoinhilriiinc^ioell,titi.vnii:uiiccrct^:o-.:c,  ncctfll  .  •  »-•  .i.j.um. 
boc exiBt/olct lcx,& yoi«\ltixitmJHwt.lxfiitJe htttd tpt «t> nttfi. d>;tr.  yoi 
diatur  lusrcprxlcuc.uioius^.iun  de  i ..  cn  Jc  n  1 1  v hci  c  J 1 1  .r.e  aRW»" » WOini  Da- 
bcrc intw dclccndciitcs tn infinitun». Etex hac padot &  pctto;  eutrtti  « 
fealisrcipoiiimcUadomiiUiiu.vcoi:tr.thuiwnci\»itiii,iiiic  pwptv»  v.;..dus 
difparitatem,liucur.»j»ici  m  iiivcxcliiiioucmobnciut.uii  NairiquoJ  .i..  uiir. 
Noi»  poflc  illum  plus .utiv  habcte,tjiiam  nucrem  tjupc  tfmcn  exclui .t  cfi ,  ptt 
iupponit  non  vclle.auc  no  potlc  ipitnn  futcedcic.mii  t\  ptt  Uma  matris,  tjn.ui 
fafiuni  cl\.Rutuis  dtm  obuciiut  non  poitc  ilium  l0Ct*dere  ex  ptmn  iaj»crli  • 
nacum  auuncuiis  irmfuittingradu  prox .miorcs,  pr^fuppOJtitttciBceeccrc  t- 
plumexgtaduj»rortio,t]i!<>.!a.-i]ue  lalfim:  eft :  futxcdn  cniui  cxgradu  matcr- 
nn.Quod ciiui  nalicntaU  idcm  Baldu. ad  \xnh.er/fu>;te.adp>.  t  .  dt/ryt,  l,e~ 
w</.t;eneralitcr  tiadn.Vhittif.tjuccx  vi  fucxelEoius  iiitcuati  liicccaitw  ccnorc 
coniracliwnonobiiijiut,]v,tt<naiicilehl ■am.ouam  filtur.i  iltcr:us  filiJE.  Ra- 
Boi»mquatnauctur,fahadt,tT(uia,ii:tjuit,adcxc1iidcr.il.iiti  filuun  opoitct 
qubd  ncpos  vcnut per  fundioiicm.tjtia-  cfl  tjtuclani  litlio.  Netclle  tit  enttn 
a^j  t^Wp  Hir  lncf>mauaii.Ergo.iRqtW^«J^ctt  cancinam  »nalcttii»»irfica 
n.Ccrte  nec  nutcr  nu»rtiu,iiiqtiii,cxi.Uidic  (ororetn  v  uCU«n>.  Vi  dc  condu- 
ditdcprimoadvltiiniim,qu6dliaj;atiii  dcictiJoquod  lit  indiuiiibilc,cV:  aJ 
cmtxl  umcn  fifflatrta  pottlt  adnutti  lilia,cnc  jiouot  ucyotc.  Iino,  it'.qti.-.m,  ne- 
poshtc  potdt  funy  loco  cV: ciadu  mautv.licct  non  foltgatut  ipfiot  jicTitnia. 

|i»B(^mm£vcotm^ 

lum,qui)d  iplius  m.ucr  hicni  l'anuna:;dque  ^.rob  tcurcuiJcccc  cx  textti  rjuetll 
Daldils  ibidtm  ciut  in  ca  t».t.  Dt  «/«»/».  vdjMrfifi*  m.t/a,/.  &f4mm.€& 
to.vb»  dicuur.quod  nulcnluspei  hliam  «kfcci^citv^v.tlcrtutlilia-  altetfcu 
trams,qu<>dnonpateat  locuslanunat  in  tcudi  (ii«»mottc  ,d,»i:ccii.alculus 


;mat. 

icfpondetBal. 
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lupercftcxcoquiprmnudctcudofuiui  uclcuus.  Nam  quod  i 
dus  ^afuiii  illutn  clfc  fpccialcm, quia  111  illn  ..apitulo  tcnor  UUtcluijgtX  po.c- 
bat  L.niiesii.aUuloscxpaite.quostorniiiiis  piarictcbat,  vudcomnum  noutk 
lo!.  ma  oon  efle  fanuiue  cs.  lm  m*Jiu.  DJtjUi.knm.pA  vcruni  di,umeii  noa 
liustavitobiciikiuiii.QuaLuaHiisciiimfii.tUulioiiiiit-svotaLi  lint  pet  inuetti- 
tui-v  ir,quoiiiodo  taiue  poflci  hic  ncpos  in  co  nufculoru  nuniciocotitincri,li 
vctiiin  ellcc qui>d  an  Baldus,cum  nou  polic  ludicm  niaicuiiiin ,  quotics  ne- 
cclli.'eltvtfuiigaiurli>coin.itiis.  Nain&.  incalpccic  .rque  vctumeftjiijJcu- 
Iwiidcfccndnecxnliajiecconiungi  dcluntioniiipc.  funimim.  Ergolicun 
iionfucccd't  ftxinii.ainreudo/altcniquaiidHiniaiculus  aliquis  tpcrcit  :ita 
dicc.iduin  eilc-t  lcctind jm  ISaldum ,  r.cc  n  afculum  delcciukiuein  pct  luuu- 
nam  poilc  fucccdctc,uon  quianon  poflit  pugnam  tacctc ,  qu.v  prmia  &gcr- 
tmiuratiofuitta-niiraruiu  a  fctiJ.scxiludcjidarum ,  (cdquiacaietpnuapio 
p<  <UiceiiU.-,vtloqiiui  idein  Bald  111  Ijjmitti  mm.i.C  dc/uis  cr  Itg*.  vbiad- 
au  turnunam  r.or.  cllc  agciu  aptum  OPW.-ti  ttai  fniilTinncni,licetmafculuscf 
fct  paucns  aptutn coiil.miai iju tieict  tui  lii.iliio .■  &  licui  nicd  un .  qticd  ivon 
ieruit,impc  ulcru.tutcm  ,  ita  mcdiam  peilo  am  q*i.c  nor.  potcit  letuircin 
fcudojmpcdite  feuduni  quod  eft  qnzda  i  ■  ier  uitus,<^./.7»»yf/A»  y. <J. w  ntfr- 
cu.D.dtfcruu.rHjiu.fmd.  Atqiil  mhil  itlotum  unpedit  ijuon  nus  itiafcuJB 
ex  fccmma  pofllt  iucccdcrc  in  lcudo.d.oip.i.  Dt  tt  <fm /ifo  xtlhtrtd  fmt  mtf 
o*/.rf-/ar'"«'«-.noncrgot>o!iaruiiitraiioiie»liald'.  Nc  fa->i caitfa  viis  cli  c* 
proptermatremqmcit  tccimi  a,  mafculuscx  iplanon  «Jcbca;  luduau  ron» 
culus,lcd  fccmina,cutn  non  modorcucraiit  malci  L.s.lcd  cuan:  ofricu  cVob- 
fcquia  ofnniapra?itarepolTtv,quxpta:ftat  citctiii  alitili  cx  malculis  piocjra- 
ti:nimiritm  qtjandomaiculi  omncs  ad  fcu  un  ■  funt  vocat.,  habito  rcfj  cchi  li 
folum  fcxum.roncaamadcertas  pctfoi  as,ccitofvcptadus  inucluiwtun.  A- 
iioquiiionignotomaiculojdcfcciidcntcso  lannnisjioi)  n  ag.s  qujin  ipi*» 
lamnias  ad  fcuduni  admuti  pollejiili  eius condtiunis  lit  fetidirvr  ,  vcl  cop»- 
c>u acquiiitum ctp i.f .  htt**itmdthis<)i,t  fti.d.d*rfi>ffMb.\.in  vfib.ft»4hr4jr 
titM.dtfucer/f./rtUr.Vtlgrtdtb  fitCttdtnt.in  frnd.  xrrfic .AdjiisAi  lii>  i.  qilU.nft- 
pcuicovcifamr  tauor  tiomini,qui  lolis  n  aicuiis  fcufkin.  uaudo,  tiKmiiiafiius 
cxcludendojdprocul.ubiocgii.vt  nonpoilci  latmi  a^uaf.ucrc,  riccproii.de 
mafiulos fuicipicn  -o, qtuu  fcitdum  ad  doir.im  n  t cucrterctui, ii maiculos* 
mncs,qiiibus  fcuduni  datuni  clict^icficcrc contirgcfet  Laquepropna&  tcca 
eftnatutafcudi.  taquccxcltiduiauratirudorcgnUtitrrinaicuJi  dcicendcmei 
exfccuunis,non  quaii  non  poilii.tiudicari  n  afcu!i,vtvuk  baldus,lcdoftan^ 
funtexmaiculuu.ucititJji.quandonondefie.  duntper  lincam  mafculuiarn» 
neccoiiiu  guiuuriiiucibtiSjiulipcTcampctionatiiqua-  a  fcudo  iit  excJuw» 
i  icc  prouidc  pollunt  dk i  vocati  pcr  m ucu ituram,  quod  tamen  on  jumodu  » 
quuitiir.vt  fucccdcrcpoilint.Seaciimnon  de  fcudis  agi(ur,atdc  vuJganbm 
iuccci7ionibu$,dcq^ousniuKdiiputamus^oiigd  fauorabiliurcft  cauia  :v>°- 
lexfmiiiiiisdcfixiidenuimiu^uir^quosnoncit  ncccllc vacatos  cilc p« 
i  cum  caritTs  ivaiculis.fcd  iufricit  non  clIcexcluios,cum  cis  Tatu «• 
uod  fint  vocati,poflintqtK  adm.tu  cx lure cotnniuni.  Atqui  ap* 
..Ujpt.irtn  nlioi mafculos fiba fainiiia,non tdcirct» cxclidurn 
— icxfilia  defccndcntcm^T-im  nTOuefiiulitJwquc  fecrniiia.  N1™' 
ergo  «etato^iominuscxiurecommuiupoflitfucccdere,  etiamcilmauurtctii1* 
rcprxlcntafldo fcilicet  mams  non  pcdonam  qu x  cxdtua  eft ,  fcd  graduir 
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non  e(l  «c!uf:$.Ec  vc  Jujjn  tpcmits,  wuaae&ii  mnxtit  aedufx  pei/on.i  li- 

ccTequidtnnptKelt(vc«pc\c.nki>.<:iKliinc,i;o  )]»orIi:u  J.L  vocjci  pet  catlt 
di]potic:oi:i:in,liut,coinici:iioi:aii:[r.>(iueU..iiiut.'aniJ  cjoc  tcenilMst.*  luiic, 
^niii  sd  cos  notiuuacim  difpoiiuu  excciiJjtunlcj  non  putcic  i-ivcie  tt  \  :iittJ  jc. 
bcantej.chili;quu  licuti  plmdL.iLi  diiticilius.exciii^i.qujtii  uon  adinitti  ."..-( 
non  vo.Ari.Mc.uuin  quodhbcc  tnhabik  nnpcJrc  toniuiidioncni  cx.rcn>cti1 
qtia*canieiicoiiiu!>ctioiicccii'jnaclicc,vc  maliuhcx  la-rr.iiisdiLi  puliLin  ' 
QKi cam cactctu mafoilt^qoiai noopoflMni vtAai  <o<  ttumu'  ;jiq..un  <<  u 
JUii&ivoLatis.AtqtiJnciittiurs  meduiin  tnhabile  iii,cmiciiioii':i:.,;,  o<  .,i,  g»j. 
c^oneiniinpcdiat.  ioii  pncclttan.c  icjrcsfkt-icvtiiiy,.^i<  fili.i  tvlola  rr- 
cclligacurcxLliifliv>ciiii!  tam  uc  'llcaJiwiK  tex  |uru  cunununi  aJ  kic. .  (Ji,  i  l: 
quociuiecointtHiiu<iclcitur:i:c<  incol<Ktiitihakui;c  cciba,f  knjt  nct  ratioes- 
aufioms.Flcciesrijrc  tntj  mjirfcllioM:  ik  cxplicee.iX  jtll  ,t.:  rtatlttutll  i  o.'i- 
ccptumcit.  F  xt*ntJ>m ftim  ttt*ftula  fttdfvttn**     (ucctdjt  ,j«id-  it  rt  ™<-'.'- 
MjbdiTcruni  ellet.qiiomotiocilevtiU  B.ittul  i  .hhuMi  .aJcnJus  v*  lcn  ut  tutu- 
PWnfawcltcad rii<ccllk>iy4t;,& qiudcm loloscx  pt:iiiIcr»io,.icptn.:  cV  fii  - 
cedercex  Irjtuco.noiicti.iincxiurcconiniuni.  1'jtercr  iiitrenidct  rurumth  it 
ncjwexhhaqtiJiHiisimiculus  nonnijgK|ioi1lcrucccdctc,t]iuin  Jicltotiiv 
uuna,nonu^uJinex.ltirusobid,'|;io.lclIc:  x  lu.i:.r  j.udc  .rq  ur.i  10  -.:d 
mUlusneL-  voiatnsperitjcucuni  adiucccilio-.cin.  Qj-.iii,ioW.rnip:>iK. 
d  v<x-acus]>ci  lb.K:i;uin,<]tticl|e:cxlttiiiir.J,qit..uilt;Rut..i:'  cjullliltlcli  lllCC* 
qucad.nitcccctn  itoti  illihcnccr  tou.  oi  11:1  ,tauranin:quc  l.  ctvliiol  uit)  11.  - 
tutariaruinconip.ir.ici(Hieit!.Scdtriini!uc  crjtiuri  nc  miGhHjrh  qtinu  th 
pr«cedentihuspt<iliatii,ril:os  malculta  .11  it<cc!cpmpoii:.i  ItKCcdcic  noncx 
pnuilcgio&cxvcrbisjjucnic:  cci.auui,  lcj  ex  ttjrcconiiiiiHu,quanuh  iMi 
Hiccedant:djcocxc<xlcni  rurccouiti  um  polle  i.tpo-.ein  tp  >qiecx  tii  1  fiiccc- 
dere  etiam  cum  Jiiuticul'»  1 0:1  <]iiaii  vocatoii  (qu'dciiiii>  h<  icccccilc  l1:,v  itrii 
ncc hbus  primi  gradus  li<vcedar  Hti  ejaani  vocatus;  ife<l  quaii  ndcxcluuis,  quia 
«nonconueniuiicnciiucvetuAjiiccpe  ra  cocxrhilinim,  uitiet  li  njtus  fi'.  c.t 
pMhMc^iilayihncacxchjlto non pofltt  ipn  .idimerc  ms  conunu  'c ,  qw* 
riequecxiureconiniuiiicielKiidcy.itatiitii.Liiius^itil.ii  lUllMluatn  ijl.iefl, 
vttollatiuscoinniu!!eqi]ji'.dtup<:5C'ivciun!qiic  lintul  coniiiccie  ,q(Kunodu 
poicfiinhoccahi,  liqiiiilcm  exJtiiioiriaciis  potiitadcbct  juoJt  tic  ncpoti ,  \  c 
tancocici.iscv  racihtls  pofTit  IticccJc  \quain  ei  nacere  nc  &K»  IUK  poflu  !ik- 
cedeteurquainqtiia  ln  iticuiii  e\tlufaiioiiai!ipIl:isa'itciica;uut.  Intiiui- 
raanocercpoccU  exJiuioirauishliovcnicr.cicx  co.p(t<-iuc.  c\qnotxiIulto 
maan  fiiit,led  nonvcmcnticx  ali<iiute.  EtobtJ  njiniitlin  laCi  bus  dc  Butr. 
dcKidehat  exclulionetn  hanc  irucru  apcrirc  viain  ncpoti ,  qti.ili  nutcr  rcpc- 
riacurciuilicertnorcu.i  cc mjHJtcnioms  tui.ln  <]Uotan  cniplo  li  qeid  cpovi- 
deo1taJlebatui.5L  rallunturqnicum  eo  lcntiuiit  pojlehuticnrpoccni  uKCCdc- 
(ecumauunculu.Ecficinin  vcitiliititinicli  cxclnlioicni  ntauii  en>o:i  roLtic, 
ucuicjucquod conna  Bartolum  dilput Jiiinnit,  pollc  ab  ,0  rjtpracietKari  p  i- 
dutn  niaunvetiain non  rcpt.vfcir.au  mntxupcTii  ,1.1:  i  on  t.m  cr  lljtnii  conle- 
quens  tic  vtadiniueitJiis  illc  nc  cum  auunculo  ad  aui  (iVceflnnetn,  N.ini  vt 
admineretur.opouwctcxLluiioi  ciniuiicrisiiiJiicliiHpei  I  luttr  m,nonmo- 
d<Sci  nonnoctTe.quodiiosvlcriNtoi  ccdiiHui^fLdet!  iu  ipl'  pudtiV  ,  «.t  rxni 
niagueiobharct  petfoiiaip.T.iis.ijuani  ftin  n  cdioi»ncw  t.ilcjtjide}'  uuadiu 
uaaccr  in  inediocitjiion  potclt  nepoj  ex  ptCTpciri  pLrfoi'.a ,  ncque  unqui  tcpta:- 
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(cntar  s  matris  gi ..dii  qui  varuus  non  ettjtum  iis  ittcccvkrc,  qui in  proximiore 
fuiucia.:ii,c*x  lurcfcilicctcotiuini^quiacu  m.tei  eouc  mtc  comuni  antcucr- 
tit.Qtiod  pr.rlc-i  uciulacobus  .(iceh.tinutr;  lunc  habeJacfle  j>to  mortua  ci- 
uilucr.Aiqmalicnumprotfusrfla  rationccC  meteltaiuii.vtcxclulio  nhx,cui 
caufam  dcdeiii  folus  tauoc  malc ulotum.ncc  qu.dc  oniuu,lcd  cotu  dimtaxjt 
cuqtiibusalioquin  concurrcre  lil  apnu.iflct.prolit i-ej>oucxhae  fiha.vt  pof- 
lic  admicti  cflaunncnl  s,quianon pollct  catAchijiopiodciIc  i  epou»<]uin  noc 
ipfo  uoccrct  ahlsmafciilis.qujbusiaini  jdeocp  lol  sfauMcil.Uutum\oliiiflcu 
O  i  d.u.s  ,pJc:U:v ex  .lulam lubuc  loioie,  ncj>ofiii  nsj>artc  raccrc ,  li  lorons 
radufic  fiiiuimait  p-ute  caccte  poiLi.iiu.ilq  cu  ipfu  ad  luciclKonc  a  rnicd 
viua  matrcc'">traiur:sc6niunisrat;ou..'?  Exgoqucnudmo-  u  lilihacxclufa  i;6 
eflct,!  cjM-cxl!l.a!upctuucnopolfciauu!Kul;spaiic  la>.crc,quoim ainatic 
anceuef tereuinita  ncquc  facctcucbci^uni  matcr  pci  iui.lu  cxjuladi.qiiia 
n5u!ei>cxclala fuit  vtali)  inallul. acm.itcumui.quosipfa  itat  ahoquin  cx- 
chifura.ild  im  pd&Lilla  partie  laccrc  iisn.alcuus,i  um  qu;bus  aLoqum  tuitict 
liinul  ad.i.itteda.Na  01100  a.l  malculos oinncs  .itvmct.c lliode iisrihil  r  atutfj 
difj>ofucrit  nmqu'  dcuspofuit  m  coiici.t.oi.evtius  coli.mutic  lisconlctum-t, 
on  maattlii:  ;i  >  aftr  t cx rauoiie »uris cOmui  ii.vtjuoindencc  alii ncc abccc 
fuci  cdat«q  iainqui<5<  quonuxtti  lucccliuii cflwucx ime c6oiuj >i li  riliacxtio- 
fa  •  on  cfli i.mli  quou  tilia  'pfa  qu.v  i    lufadl^pafh:  facerc  m">  j-oidl,qua-vtiqt 
racctct  lifu.ccdctco:  pollc,..:.  s-cllcs  Acqui  ncjx.vcx  f.lia fu|«niitc i;6 luccc- 
dct  t  cii  Juumuls  c>  mrc  comum  tan.ctli  riii.i  ;j>ia  quar  pau  iupciuixillci.ei 
lii.  .t.lticex aliqua caufa vcl  rraluiflcc.vd  non  p©tuiflct,qtiia iurc.aacicli.cndi 
rjiorooipliusnatiibusaJcrciiilU  t  i  cqijHitutilctncposcxtjliaicpicfciitarc  ma 
txis^raiiii  quc  ipfa oCCUpfliTt  Flg" nec  cum  hba  pcr  itatutti  prtiptcr  n.akulos 
c.vt  liifaclt.admiili  potdt  ncpusex  bba vt 1 u  auuvtiiis hictc-  <au  ln  plkatct-n. 
comiiJiC.tiou:  \i  hic  ncpos  uucciimuni  lucccdetet  cocatu>qtloli  Itatulii  nul 
lti cllei/ucccdcrt  c.v  iutc  comiuu  nd  poflci.Ncqv  vcio cx omr.ibus  us  lcgibu», 
qu.t.«  pro  fcU-  butr.a.!ducct>at,\ lladt qu*  tactat  pro hoc uepotc : oroncs.  n. 
penmcnt  nd  eoscafus,inquibits  lilius  jmmi  graduscxclufus  m  lutc  cOmuni  a 
iliccelTionc-aiitqiiiacxhcrcJaais  lit,  autdcportatus.ant  cr.cliiiinaqucrcL  m- 
ofricioii  tc! '  an  cti.Nos vcibcunicafutii  tiactar.im quohlia  liij«Tltes  patrir.6 
liuexclul?!  .<!>  !i>liiis  fucct  flBoclC  cx  rcgtihs  iuiis  con:unis,lcd  fola  vi  &.j>ote!tate 
ftatuti  noad  lioru  t.iuorc  tcfpicici  tii.quim  coru  malctilonim,  quibus  tlla  li 
pollct  fitwtdcicparte  i-Ctsiracllct.Njhli.n.rclcrtri  liatulimcut£inlpJcias,an 
ftatutu  iu  1 1>-  ccptii  lit  fxt.:>i  b.  mAfctui*  fiufanwu  nb/itc(tdAr,.v\  ;ta  jxjUuj 
ext.tnlrni  fxiu  mtr/tultj  filtu famtr.a ptrti  m Jmm/.  Ex  quocua  apparet  ij  paru 
ad  ie  faci.a  quod  Ar.f;.obiicitcxiii).>ffj** ;  ^.A^.iii.^/rjM/.r^/^/lbiji. 
Mpota  i  x  fiiu admitturif.ii  ad  ca  jxuiiot.c  qua  matcr  eorii  fuerat  habitura, 
&  t  &  nei  otc«cxnta!ciil^sn6fol!imqtiian.atcrpriddundapio}x>ncbatur, 
Ccd  ctiaquiacxpttflimlultiiiiaiiiasea  lococoltituitvt  iddit  itisinfucceucdo 
tk  'ocminarucV  irafct-l->;  u :.r.' .v..notsfeictcijamir.\  ,t  mafcnic  iii  taUbujrnwui. 
Quoil  'ii  calu  noitro  pcnitut  dfitccfuni  clt  jppca  liatutu  excludts  laiiunas  fa- 
uoie  maiculoru.Pl.mc  li  pnrercs  fibi  ifta dcctfiiflc  ante  patri  tchcto  filio ,  no 
efletditbit.n  co  ludicio^juin  ncpos  ctia  cu  auuctiload  hcrciJUte  aui  admrt- 
tcdus cfc.liueiirnpliciicr  exclufa  eflct  p«  ftatutu  fiha,quia  fa-mina,velfccu- 
-du qnid,h.c.qtutenu$  dotata^rtua  tuc  luhil^hibcret  quomiiius  hic  nepos  fuc 
"  .  tanquam  reprc,fuiuiis  gt  adii  ii)attis,qui  i  cque  a  mauC; 
loccupaictur. 
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DECAD.  XXIX'  ERROR  IV.  r.. 
SeJfo  ciftffiiccederet  non  propccrcxduuinc  matns,led  propcer  iplintmor- 
U-m.iicquctamquodcxdulacflct  pcr  llauitum,qujt:i  quod  Iti  mcuiocllc  dc- 
liil!ctauiumimindiliiU(ieiiBeiui'ecoinir.iiiii/.'Xi{uotain  hiu  •.  j  iinu  BR  lut 
quam  nic  i;cpo»  odirutuintur.  NnuiTiiuum  ciumcltiuscomii  unc,!  cpnuti. 
(iitee\hlit>,iuiccx  liluconcuncrccmiipatiuiscx  auuticuli>  in  atu  liucpaut 
ui.liuc  m.uerm  fuccellioi  t/Lfxim  filitu.lvftu.dt kcrtd.fux  ni irirrjt.aejtr >,  cr 
Af  eueHiii.dt  bertd.*i>  mttfl.vtntint^*f.\M\  cniui  hoc  cafu  nepov  c\  filia  pcr 
fcatucumcxdufa  fauorc  inakulotum  poflttcocuttciccxiuic  conunuiu  ciun 
caRcnsnulculis,fufhcitvtuoiiiiic\diilii\pcT  itatutum.  Noii  eft  .iu;em  cx- 
cluiusqtn  Mijmfii ilifll  I iD.nl i|im  illi.1  lll  nahct  (anr  hahtfff  pnu-l*,  uim  tit 
nta/culus>Atqiiecgniti  hoc>.oiitra  b.ldum  fciiuo  ,qi:i  i  cpotciu  hunc  cx  fi  u 
exduia  duobuscanbuscxcludi  e\iihinauit-,\no,  ii  hliaiimpl  cuct  cxclufacf 
lccalccro,uc\cluUquKlcmcilct  qu.iu-nu^  Jouta.lcd  p.itu  fuo  lu,  ciuiv  llcu 
Nan)C(imrilupudcfui)ciaclt^ioiiobftatucpt)Ui]ui  cxdulusiptc  noit  rcpc- 
ntur,quiqtic  liabcc  ptolciuscomiiuinciiullo  liatuto  immtnwwmt , cfai  hCC 
mafculi  ipii  quorum  tduore  cxdufa  tuit  pct  llatutum  tiha,lc,ci.e,k!  t  aho  iuic 
quanicoinmum.Nccadrcni  pcrtinc:  quod  limplioici  lic  cxdul.i.qtiuquau- 
tumcunquc  funple.x  &i .uSlbluu lit culutio  fcmpct  \ cruui  cii  hliam  116  tujflc 
exdulam  rauoue  tiluuoiitsauci;iadu\,ied  foia  latior.c  lcx.ivptx  ad  ucp<  ittll  i 
pomigi ncquit.Ciun  \crb  tilufupcruixtt  paui  cxdiuhcur  ncpos  i-c  poliit  nuu 
lucxwerccuniauuiiculK.iiucdocaiatui:  hli.t,iiiic  i. on  t,nt  ,11011  ptopwi  ma- 
crjscxdiiliaucuuicc  ob  id  rurl  iis  quini  matcr  vtdeauir  lucccilillc 01111  habitic 
doterrnquomixlocnim  potuit  iuccedciccuaiii  volcntquxtuit  a  UJCCCinane 
cxclulaijicd  ptop.crcms  fupcicxiltcntumA'>vt  loquuiuiii ,  fupeiuiiiciuuiii, 
qiurtacitvcncposquaiuumlibci fucceiTioiuscipux  iit,m  pnmoumcr  gri  da 
cllc  non  poQR  iurccomniuiu,uccpromdccx  codcin  iuic  coinuuuu  luCCCtle- 
rccumauunculisqiii  Gim  111  pnmu  t;radu.  Ec  vcrb  implicat  coiitraduLoiicin 
vt  rihadic.iiiu  fuccelTillcobtdquoddoumrubuii.ciim  obhoc  ipfum  cxciu- 
da^uriwftacutukfuccxlilonc.Dcindcquidattinc;  qu.r.eic -n  GkcC  latCiMn 
adScxcludcndum  ncpotcm  futliciat  qtiod  tpfa  pr.cccv..u-  Tunccnim  qtu  ri  ft>- 
let  ati  filia  fuccellcm.cuui  poll  filiom  vulc  admicci  ncposcx  luccelloi.o  cdi- 
Cto,quia,vc  fuo  loco  difputauimus,poltcaquam  pcrfoua  al.qtia  pcjotij  u  idui 
fucceilit,iiurq,iani  fequcm  giadtiscxediCio  fucccllono  admiUJturuicc  11  pcr- 
fonaiUaqtia:  fcmelfuccefficpoiteaablhnueric  ,adeo  vt  fianc  pocitishona  va 
cuvinLv/t.d* fiictrf.edin..\\.\\\  cafunoltro  tocam  fucciibnj  cdidi  potefta- 
CcrniUad  a!iupdcc.vdudu,qui>d  fuperlhtcfihoprimigrulus  f.ipcrclt  pcifoiu 
adjojptm  (otura  iushcrcdiuus&  bonorum  pnllclTior.is  pctmcte  dcbcc ,  \  Ln 
filu eft  cxdufi.Nunquam  autciu  diuctlorum  cradiium  pcti.ni.v  cxcdictofuc- 
cellorio  (imul  admitu  polfuuu  Nilul  cigo  tefert quod  aJ « xduiioncm  attincc 
i»rpo(iscxGba^hhaipiafuccclIcTit^K:cnc,cuma*(cll  hhiis  ptuni  gradus, 
qui  fuccedcrc&  poiTit &:  \clic.Qi>^»d  ii  hhus  iplc  nolit fucccdcrc ,  mahtquc  fe 
abftineic,  tum  vcrb  potci\  mcidcrc  quorftio  Dc  polciLau'  fuccci- 

fonj  cdicciulc  quo  vtdciula  funt  qtuc  111  banc  tcm 
,     ,  faipiinuisiiiEnotcniDccadis 
,.  .,  pta:ccdcncc>. 
\\       .  L  rij 


(6     ANT.FABRl    CE  ERROR.  PRAGMAT. 

E  R  R  0  R  UL 

5i  ntpis  ex filut  cencnrrAt  cum  ntpitt  ex  filt» ,  mt  tttptit  tx filut  cnm 
ntpttt  tx  filuycmt  ntptu  tx filut  cum  ntptt  tx  filu,  tmt 
ntptu  txfilt»  cum  ntftt  tx  fituu 
^%^.^>i  v  i  »  Nctbilfilius ipfcprimigradwdeceflerit  iupciitjte  fiho 
iiiafculo,atqueiudc  hercdiutcauinonnid  uiterncpotcmcx 
/"•>■*  Q         hboA  ncpotcmexfilucontendatur? An  qucmadxnodum  fi- 
:',    '  •*>■'£ liufpnmi  graUisucpoteincxhliacxcludcict,ita8c  cum  ex- 
r^.r\ft£>L  chulcc  ncposcx  filio?  Minime :  quia  hcct  ncposcx  filio  lit  cx 
pciloru  pet  ttatutum  nu  cxdula,  ncpos  verucx  ruiatitcxpcr- 
(bra  peT)Luutiinicxcliiu,i'imcamcnnoncxftatuto  fucccdatur,  lcd  cxrure 
commttm.vt  tociesdiximus,  mhil  aliud  iuipiciendumelk,nilianaijquidfi^ 
qnod  impediat  nc  poflint  lurecommuni  conctiKerc-Acqwmhilprotfuscft 
quod  impcdiat,  liucius cumunc ialpitiaj ,qnu  vterqiiein iecundo gradu eft, 
Sc  vtcrquc  (ucceflionis  capax ,  liue  ius  lcacuuriutn ; quia  ftatuntm  dc  ncutro 
lotjuicur :  \'  iicuu  ncpotem  cx  mafculo  nonvocatad  fucccflioncmaui,  iu 
nequenepnccm  cxfiluabeadem  rucLciIionccxdudic«MalculoscnuTiroiuni 
pomt  in  condicione,  fixmiius  vcrb  filus  lolasexcludit.Atiinonniticxlia- 
tutofucccdi  pollct,  filiique  matculi  nonmodb  111  condiuonc potiti ,  lcd  e- 
tiam  vncati  luxca  B.ircoli  &  Baldi  opinioncm  cctifcrcnnir:refpondcnditmef. 
1« pro nepote  cx  filto,qnu  filij  nufculi appeliationcpollei contincri  mtVa  nv 
terprctarioiie.iiifi  omnis  pcnicus  intcrprcutio  per  (tatutum ipliim  prohibica 
propoticrcuir.inafculus  vcrocx  filia  nou  limilicer  pollccconaneri ,  ncc  voca- 
rusinccllipi tanquam quicllcCexperdma cxdula. Quiscrnrncrcdat  ob id  vo- 
caciun  viderideberencpoceinexfilia^qubd  hlurpfacxcluUlitJQuanius  ncc 
co  magis  vcnjm  lic  ruillc illum  exclulunvquod  malc  Bart.Baldus  &  alij  crcdi- 
derunc.Scd  ncadmitci  poflctcumncpoceexmafculoqui  fuccedcretcx  ftatu- 
to.non  reqtiircrecur  vtcllct  lilcexclulus  pcr  11  anitum,lcd  ftifliccrct qu6d  noo 
eflet  vocatiuaublarofiquidem  iurccommuni  ixTiTatiiTum,cV:  inducia  fola  fuc 
ceflionc  ft.nutana.r.ccclliriu  pcr  itus  eft,vt  vct  ex  ftatuto,vcl  nullo  modo  fuc- 
cedanir.Porrbex  ftatuco  fuccedcre  alij  11011  po|1unt,quamqui  pcr  ttatutum  vo 
cau  fiiermt  ad  fucccflioncm.  Vocati  auccm  dici  nequeunt  qui  erf  pcrlonis  cx- 
cluiis  nati  funt,non  magisquain  13  exclufi  ipli  eflent ,  fi  non  cxprcfsim  vocati 
prcyonanuir.Quoruni  oninium  nihil  cft  quod  dici  pofltt.ctim  fneccdjcur  non 
cx  ftatuto,fed  cx mrc conimiini*,quia tunc  quilqtiis admittitur  iure  cottununi, 
cum  neccflccft^idhocvtfucccdcreprohibcatirrcxcluliim  eflc  per  flatutum: 
ncc  furficeret quod  non  eflct  a  ftamto  vocatus.Nec enim  mdiget  vt  vocetur i 
mre  fpeciali  qui  iam  vocatus  eft  a  iure  commum.dum  ne  a  iuris  cnmmurusbe 
ncficio  per  ftatutum  cxcIudaurr.Quid  mrfum  li  concurrat  neptis  ex  filia  cum 
nevote  cx  filioi  Ego  tndiftinfte  rcfpondercm  pro  nepocc,  quia licet  non  magu 
111  noc  cafu  quam  infupcriorc  pofsitdici  ncpocem  hunca  ftamto  vocatum 
efle,ctlmfituiconditionc  tantilmpolitus,  nccproindcpolTit  fucccdcre  niti 
exiurccommuni:umcn  facitvt  neptisex  filra  pcrindc  exclufa  videridcbeat 
acmatCTciuSrflviucTctjCxclufacflet.ctlmcxclufio  fil  xfirniinac  tranfcatm 
«ptemjnquin.tiunlii  vaaipcciur.l;::,-:  RW.uaaad  exclulioncm  lolicet  fi- 
hauonis &  fi.xus.Vt eium &  filia  &  nepus ex  filia  excludatur ,  fufrici t  exjftere 

i,vcl  vnum,  qucm  por- 
luiion 


DECADIS  XXVIII.   ERROH    IX.  tf? 

ri»iK>npoceftiiegaricnarcciimc.\ucnejx>$Mfilio,quippcquin       m  tr.a- 
icuIusnt,fcdctiamfiliusiu)ljintctprctatioiic>(/./.i«/?.i.ioi.rf*':r'      •  />W 
ita.ntli  ponas  abo  it.uuTo  cxcltifiincile  quainlibeirtjtuci  irter,  i     .  >!.cn>. 
Tutic  cimn  quali dcfccla condiuonc  ftatuti  qb i  J  quod tilitis  rnafi  u    .  pt.n n 
•f-  ..•l.i» tuni fiipeicllct.aJmittercin ncptemex  tiha CUOl nepote cx ri.io ;urc ccV 
inunidccund  imcaquxinprxccdcnabusdifpatautinus.  Acquid  iii  cquccx 
hlio,tic.]ucex  rihamafculusvlhis  fupcrlii.Icd  fanttln.  fil  a,a:queica;i  tct  rc- 
pcem cx  ti !io,cv  ncpcem  cx  tilia  dc  aui  hereditatc ccttcttir:  a  hu^  BdJdas duc 
tct  ncptem  ct  fiJmnonexcIulopTx-ferendam  clle  nepti cx fiiu  cxduia :  (k  e 
nim  illc  .:d  l.venut.C.dt  m  tusvectmd.m  y&f.Nccdhid  lcntl  t  Bitt.r.J  iL/.  /r£rr;- 
ruTn.TTum  ty.vbi  ait  Jutnc  qiuclboncm  m  co  ftare,An  cinr  ncpotCS  MTVul  luccc 
dunc,dicantur  fucccderccx  propriapcrfona.an  vcib  b  locum  parer.ctmicv  m- 
tereprxlenutmns.Dequo  cra<.tari  folet  a.t  Auth.  ctJfinrt.C.defecit.l.tred.  In 
qua quacitioi.c  Bart.in  id  prochuior  dtvt  putct  fiiccciJeic  ncpotcs  itire  rcpt.r 
leiuationis.ucc  fblum  Itagaturdc  hcreditate  afcende;is,&  imcrr.cj  otcsne 
pccfikrqt tilio  qui  funt  dciccndcmcs,fcd  caam  li dc  hetcd itatc  pati tw;eV:  imct 
rtifbs rratruin.vt  ipctte idcm  Bart.pro  Acairlio  aducrfus  Azonem  dilputac  m 
l.t.f.btchtredttJs.r>.dcfui<o- ttgtt.\bi  dcfendtt  obltanc  caufim  fticcedctc 
illos  in  fttfpes  non  in  capita  ex  Noucll.nS.flV  hcred.al>  mte/f.  te»ieuf.f.fin  at- 
ItWMumfif.ver/ie.dfiid pttlum  t/f.  Egn  non  diilcnlio  a  Battolo  m  eo  qu'«d  vult 
Jratrum  rtlios^tiam  cilm  fbli  fiiccedunc  m  hcTcditacc  patJ  ni  uiccedere  itm  cc- 
prarfcntationis,  cc  m  ltirpc\.ld.n.  plunbusdctcniliiii  jiljuitacioiic  tll.t  noib  | 
Jbrcnli  Dehcrcditatepatruitntci  lolos  Ir.ttru  rilios ,  an  111  capiia,«1  rt  Ibipc» 
diuidcnd.uideniqtic  multb  magis  admitto  111  ncpotibus  i-.cptihtifque  cx  nho 
&nlia,  ctim  intcr  dcfcendcntcs  ius  tcpr.ricnutioim  locura  habe.u  miiifinitfi. 
f^Mmfi/tMt.fnfi.dthn.fMtSmte/f.dtf.^dmhlliMnunisftKO  noncllc  ni  pin- 
poiitoverumquoJBartoluseV  Baldusvolum  ncptemcx  Jilio  piaicrciidant 
ellencpncxfilia.EuicnimlifiliuscV  Jiliaviucrcni.liliusfoluslucccdciet,  Jilta 
verb  in  totum  cxcludcrctur,id  tanicn  non  alia  ratiore  tict  et  quani  proptcr  att 
ttH*icatemftatuti,qubJcocafufihi  locunivmd  -'carct.At  cum  ambopt.cmot- 
•    turi luut.nec fuperfuut  nili  nq»tcs cx  vtroque pr.Td.fimctis  ftatnoim quod  cx- 
duditlmninas  mafculis  exunubtis  non  potdt  locttm  habcrc,  liquidcm  vcrij 
eftdeficerecondiuoncm  cvcafumltattiti.ciimniafculi  nullicxunt.Ncquec. 
rumdicipotcitvidcri  mafculum  aliquem extarc  ob  id  foluTn  quod fupcrtit 
rtepatexmafculo,quia  ron  licutqualiusilla  fil) , ciini  fola clt  ,uanlit  m  nc- 
ptenvpna  ei c6mnnisdi filiatnvtacV  quatitasnufctili poccll  incmi tranftic 
qiixettfcrmtna.Cclfaiucigiciirconditioiie  ftatuu ,  ncccllc  cll  difpoiitionciu 
quoqiiecrllarc,qur  totaiiibiniiinarumcxclulior.c  cunliftu.  Et  loiilequcntcr 
m&bi  dia  potdi,exclufam fuilTe  nej>tcm  ex  tiba  cxclula.Nam  ncc  filu  ipfa 
li viuertt^xcltifaeticf.nullisqiiippcmafciiliscxtantibub.  lllud  crgofoluinrc- 
Hnquitur.vt  temoto  ftatuto  uicccdatut  cx  iuf e  comniuiu ,  cx  quoponb  ccrtii 
cft  neptcm  cx  Jilu  c6currcre  aim  ncpte  ex  rilio.quu  ftint  urnbx  m  codemgra- 
dujtuedicastnancrcillasuifccuiido,liucquodcllverius  fuccedcrceas  in  lo- 
cum  ptcntum.Non  ctilm  idcircb  reprxfentain perJonas  parcncuin ,  fed  gra- 
dum ,  quia  qtioues  prior  'gradtts  vacuus  cft ,  ftatim  Juccetfit  in  c;  us  loctun  po- 
ftcrior^c  eum  occupat,ncc  eominils  venim dl  fuctcilctc  cx  proptia  pcrfona 
ec«quc>quequimcccduiitexgr3diiabcno,vtdilpuuuiiiHtiiti  prarccdcntibuj. 
Ec  fanc  ti  m  co  cafu  qttcm  proxime  tracbuimtw.iJ  cft wum  ncpti»  cx  filia  con- 
<  L  tnj 
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,68      ANT.  FABRIDE  ERROR.  PRAGMAT. 
ctutcntr  [\  dvutepotc  cx  lilio.nepos ex  liho  iion  exciudit ncptem  cx  fi]ia^iii- 
to nunn  > cacxcludet iteptiscx  filio.-  No.n.plus lumfubcrc  poceit  nepus cx h- 
iio,qu$  nv.r..  iacft,quam  IWaS  qui  iiulcuIuscttAlius&iciuus  fupctclt  dfut 
(t  cfi  acpcc c  . riiio ncpoi a  hiu  cfoitMtJQiflafci  videtur  dubiuoihor ,  quu 
nepos  c\  fibactim  iic  niakulus  \tdciui  piatctciidusnepti  cx tiuo,cuam cx vcr- 
K.">  ltjtutt,c]ur  cxuiuib.  nuicub»  tatuuus  cxcludut.Vcrum  nccj;  hoc  dici  po- 
(clianioIucccJcntainboiiiiiul^.  ni  viriicscx  iurccomuiu.  Na  eui  ucpos  ex 
fiiio  qui ^  mafculus  ctt  £c cx  mafcuWnbct ius cxciudcidr  ncpas ex  hha,  vt 
um  dixunus,qiua&:iii  «.oiidiuot-.c  potitusillciniclhgitur  unquam  tiuusma» 
lculus^lquc cx illfta  ii.tcrpict..tJonc:&  nepuscx  fiba  vidctur  polita  ui  dUpcWi- 
tionc &  cxtlulione ltjuui  tanquam  £c  filu cc tauiiuaiNou-camen  linuhter.  . 
ci  poccft,maiculiun  cxluimt..i\i  cti  pojiium  iii  couduionca  ocJud&iam 
ncptctiicx  matcuhvuu  tcuunaincx  hlio  poiitam  cllcin  difpoliuone  &  cx- 
ciiiiioiiettacui.iitA.uiv.ani  apcticndam  iii.tliutoex  firimna.  Nec  crum  alq 
pyfiti  HBU  :n  cnnditionc  qium  hbj  maicuL  ,  at  protndc  quibus  vtucur  ilU 
qiiaiicas  conueiutttlint  &  filij&  maftuli :  quoa  dc  mafcumoc  filu^itc»  i 
putctt.qtu  Lcctfuit&'i:cpt>tcs,&  mdcuii^aiucniianpouunt  ap 
li]m.iuulicoiuincri,nc  quidtinpctiull.iinii;;crprccjtionem:quoniain  4 
illa  intctpwtatio fieu  noli  potcft  nui cx pcrfona matris ,  qctr  non fiLa  i 
fuii,kd  e.,a:ii  (aimr.a,&  tonicquciuet  non  potuic  111  tiliiun  litum  crar 
rcqualicaccs  illavdiUiCoiiiunctasfihiCv  mJculnqua»  ipfmonliabuit.  Rtir- 
ItU  ntm  ahj  potiti  luntindifpouuoi.c  ttaLuf.hoccll,  pcrtlatutum  a  lucccilio- 
ne excluii,.]tijni  tilu  tunrniu-yS:  quiJcin  it.i,vt ctoucx  ui.t,  ac ptonidc<quatc- 
r.us dotauc.t^iu:  qu.iliUKSIWKI  rcpctiiiitiui  111  peiioiu  r.epcis  cx  filio  vt  cxclo-* 
fa videridcbcat,iiucmcraiu&:  (tutbun  vttbonimpToprictauni  fpccfes,quia 
non  tft  6 ia,fcd  ncpris,  Gnc  iuftam  iilani  iiHctptcuuonem ,  cjua-  tacit  vt  hlue 
appcllatireicncptiscoi.tiiieatur.quoiuait.  ij  iuisraccc  a  quo  itifta  illa  intcr-' 
[•retatiott.thcrcvHigir.i.iudcbcicciir.nloi.iin  luiauoiiem  lubtut.fcd etiara 
i<xutnirXii3inuni,iiccpioiiidcvcr,ti)iq.tcqi:ahutciii&:  fibauoius  &  fccttti- 
mtacis,vt  itadicam,uauiinittctcpotuu  in  fiiiam,  cum  iple  tccmini  noufuo-  • 
rit,iicc  pr.xtcrca  filiatioiicm  hiiciiukuLintJtc,cilmipie  vtrumquc  couiurt- 
ctim  habucnt.quod  &  filui5&  tiiafcuiusfuii.lllaeiiimvciiu  jilitu  mj/iuJiu  fa- 
ciuiitvnumcompolitiiiiiinfilio,fkuc&  \\\\filt*fctmm*  raciuni  vmun  cotn- 
pohtum  mfilia,qwx]totum  compolitum  li  tn  ncpotcm  neptemvctranfmim 
i  ;on  pofiic.ncquc  cx  pai  cc  uafinitutuc.  Ergo  exclulio  ftacucana  cotra  fihas  fce» 


s 

r.x  ncccllc  ell  vchabcat  vclcx  pi  opriapctf  iiia.tccuiidtim  propnetatcmindE 
quod  ineadici  nonpotcd  qurncptis  cft,non  fiha,velcx  tri/a£tionc&  cx  pcr- 
fona  parcntis  fui,qtiod  multo nunils dici  poceft,cum  patcus malculus  juu.r..'. 
firmina.Sccus  cft  in  i  tiYtc  cx  filtaaiequc  in  filix,uequc  in  ncpus  t«rionaqoic- 
quameft  quodinipediat,ucvttaqucillaqualius,qu*  iii  filia  fuu,\telTet&.-  fi- 
ta  Oc  fcemuu^ranfi niicacut  111  neptcm.cju.v  &  fiuuuiacft  r.on  mintls  ptopri^ 
quim  maten&fihaiiion  qiudcm  iquc  propric  ciim  itc  nepcis,  &  m  iccundo 
gyadu.fedperiuftamnicetpretationcii)  ,quaui  dntcifitas  icxus  non  tmpedit, 
quomodoimpcditin  ncpotccx  fiha,&.  ini  cptccxliliotiJeoq.fupradiximus, 
^#?%l»^«raquoqt^ 
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J^aliquisncposex1iliafup«rlH,i|uod eu  cifu  verihcc;  uir  serb.t  \«-;<',  \„-i  ■■ 
jlhut  ltztuuiix,rxt*»tibui  f.iut  nufcutu  w  petlniu  hiuus ncpocis  cx  nukulo» 
itemquc verba dla dilpiTiinDiiis&cjcliUioiiis^i/irf/trinw»  non (uutd.it  ;n  nc- 
ptcextilia',vtrumquc  fcilicei,foncxvcralrr:c'tji]UL-  profUictatC  fiin.onis  ,  (cd 
cx  iultain«eipretatione^lun\  Dc  luuuftnodi  cam  iuli.c  iiiicrprcuiinui  j5«  alnid 
ftatutuni  via  prjrclttdatur.Vbicunouccniin  iitfti  intciptctatMcxclula clc.non 
magts  ncpos ex  nbo  appellanonc  huj  tatSt ttii,.iut  neptis cx  lilu  apjscluuone 
filix  firininx  comincrur, qvtam ncpos cx  filia  appcliauonc  tiiu  laiiiiiu: ,  im 
jicprisexhboapjxihcioiicrili)  mafcuL. 


L  R  R  O  R     I  V. 
De  dijiiiHione  B4rt»!ittr(*  txclujionem  neptu  exfilu  excluft. 

ARTOtvs  z&UsltrorunfU^.Dde  veT6.figmf.paii  propoi"- 
t.is  oiuncscas  qtu'IUot:cs,de  ijuibtis  uin  dixtmus,  cor.cludit 
iuiui.it.iK)iipt)ilctountrcuiltanc  Dc  cxclulionc  ncpotts  cx 
htuex«.lui4,bcaccxpliL.tiio)uiii  diitincbn  ali.]tu  adhibcatwT» 
DuUnquil  atttciu  iit  htiuc  moduin  i  Quadoijuc,iiiciiui,hiu  cx  • 
clcklicut  nio.tc  .clrcpudi  iCioiic:cVit.iiciiL|K>4Cxcalucccdic  cx  la.t  pctloit.v, 
idt^ucdtipliciraiionet&quonuiiiadlcclioquxciacii  hli.l,ci.ii'lic  jn  ncpotc: 
kC.quMcellac  inpcrfoiuiicp<jusea  resqu.eobit.it>.uhli.r.Obttabat  llquidcni 
ftkix  ue  fuccdcre  ]H>llciautmucs.auiiLpiu..aa<.  Ncpos  .uiicni  ncque  niur- 
tuus  ruiC.nciiiicrepuduiiit.Quaiidocjuc^nquit.hluc.xcliiditat 'propterviclictu 
pcopnuni  cjC  ntj;tititudjiicnrii.t  idcni,quod  cxcluliohlu'  non  tlOCCt  ncpoti, 
quonuni  jth liigtaumdoiii  ncpote  cctlat exl.fi  jun  fthnm  i+.C.de mojf.  tejU. 
l^-S-Ji  enutMCipMiu.D  de  bonor.pojf.antr.tjb.l.i.i.vlt.D.ad  SC.Tertit.  i^Jiun- 
tioqtic  filtacxcladicurproptcrrautirerualtcuiiis  liucdcccdcr.us,  iiuc  aJtcnus: 
ac-<iin<licute\cludcbtitiirrilia,itaiiepos(cu  neptis  cx  ca.  Rattorcni  .  diert, 
duia  fauorillccutat.ljiiatiiottua.iicuii»:  viua.l'ru)tis  p.utis  cxcniplum  adfetc 
exlxatetociuiuusEu^ub.j.quoeaucuirijuod  tilu  docau  non  jsoflk  \cnire 
contra  leftamcntum  patrts.Ccrie  idctn  cnt  m  ncpotecx  ca.  Caftis  cit ,  inqtiit, 
in  l*m  ftre mi.tt/tri  ~.cum  t.fij.D.dettjUm  m!it.\  bl  i^  ir.iics,  tjui  \  W  <rcm  j'i v. 
enautemc(lcign«xabat,\ciitieiiipr.vtcr:citc,cuitit.iircii  co  ariino  cl!ct,\t 
Oiiiltlius  fdu  jiuller«ur,isc.xltcrcsforct ,  i:cc  piotulc  ■  :.eicuir  Jc  i.cpoituus 
.exiilio  aut  cx  fjlta  cocicare^auien  nati  cx  rilio  liiuve  e.xcihduutut,  ipu  Uucic 
miutiunuiductuincitvtpui^^^  hiiox  ctuiinc  cju,- 

fa.Akei  i vwo partis cxcmplum ponit moninibus tllitltatuus  qutbus excltt- 
Uuur  filta propcer  fauorem  nli j  malaili.Ccne,i;;qtiit  dcturcra  hlu, durac ad- 
huc  faunr  hlij.&r  lic  cxcludic  cu.un  iicpotem  cx ea.  Nain  it.uuiuni  quod  dtcic 
quod  filu  fcrmiiia  non  fucccdai  cxtanubus  mafcuiis..  conttnet  diipotiuuucm 
in  perfbna  niailulorimi.quali LULat,»,i/rJ»/j (uceedjnt&filiafanmiattenfitc- 
ee*ut,vi l.fiittttmmijp»  ii.»,c«w ejfet.dt !tg*t.\.dr  l.m reuitne  jo.  i.tamtifi.  D. 
mdltg.fdittd.Licct crgo  ncpos cxhlia non cxcludatut  \ i^ore illorom  \-ctbort, 
quibusdicitur,ji7M/<j«i»i«»en/jiif«<i/«r,tauien  cxcliidiuir  ex  vigorc  ilktruin 
vetborum^juibus  diciuir,qmxl  maiculi  fttcccdant.  Videtur  eiuni  altos cxlIu- 
dcic/.o»»»  /'r<;#rii.i»ifij»<tic.tcde  Uoc\idctuicafus  collauc  yui  ftud.  d*r. 
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peJf.edp.i.§.hot /nuem.vbi  licut  filia  liritmu  excludttur  a  (rudo.tu &  neprs  cx 
ea  proptct  fuhiiftcp.uem  candcm  rationcm  fauoris  domiiu.  Hucuique  «tto> 
t\io  Bartob.qux  tanien  vut  vllacxpaitcvcracrt,  (i  diliger.tjus  cxaminctut  ,&C 
cxits  qucnoiin  prrccdcf.tibusiiitptuauintut.fitijrcrcllitw.  Pnmum  cnim 

3jod  .i't,Ncpo:cuicviii:.t  pntlc  iiiL-i.-fd.Nccx  pti>|»r-apcrlbna,qu'  vm  tiliaex- 
ufaeil  pei  lnortcm.vcl  pcr  rcpudiauopcm.vei  proptct  ingrat  tudircivt ,  aut 
altairiquamlibct  huiulmodi  cauiTam  quar  locum  r.on  habcat  ut  pei  fcma  ncpo- 
tts.tJ  vcrbnnncft  pcrpetuum.Sien:m  luperlit  aliquisriliusmaiculus  in  prtit.o 
gtaduquip^(Titluv.ci*dcrc,quiqiicpat'inrt  fa&uiiisccatfoioti.ii  canou  repu- 
Jtallct.fequc  ipHun  a  fuctciTioiw  vclj'crrcpuihatior.cni,vcl  pcr  ingraDtuiiir<5 
cxclitliilctjioti  polcrit  ncpos cx  filia lutcedcre ,  quamu  s  ncque  rcpuiliauent  t- 
pic.ncqucingraiusruciit.ltn-.odohlijpatri  fupcruixcrtt: qma  ncquc  ficnpo- 
uu  vt  itcpos  futtcdiccx propnapcilbiia lihh  atiupculo, qutn  tencatpnmum 
gradum.qiundwjitidcnihlirlsipfcclcpr  niigiadus  ,  plutcs  autem  dtucrtiquc 
gradus  cotuuticrc  ili  cadcin  lutccfTionc  uui-.quain  j-tilTui  :t/i.$.6««  htrtdttdi. 
r*/ff.  D.  defnit  dr  le^ir.innel./eiim  in  ltfidmtr.it  y.D.de  kered.mft i/.nequc  vt 
tL't)eatprimumgr;nittinet].im  propaiictnatns  fttr.ciimeum  gradum  matcr 
ipfa  aliquando  tcnucrit.cV-  co  tcmporcquoiam  Irxtis  ctat  fiiccclfiori.cjuln» 
pollca  litiepolc  mortcm,fiue  pcrirpitdiatiLiixm  dclicrit tetmcj/crtprt  7.  D. 
vnd./tter.Qux  zcsciti  taut  vt  nec  pct  ftitccllijrifl  cdtcht  fucccderc  hic  nepo» 
polTit^qiiiaiuipqitamexlucccllonocdiclofcqtieiisgTnclus  cuin  priore  admit- 
tirur.vt  fuo iLxxidiiptitaunnus.Deuideqtiod  ait  idcm  B.tn.fiii.ecxcltiliotiem , 
ctii  canlam  deditingratmido.aut  alftidproprinm  delichim  riLtr ,  non  «bttarc 
1  -epoti  qui  iton  fitcoi ifciif>&  psrticcpscTrministfalluni  ctiam  eft ,  li  ponas  fi- 
liam  ftij.ieruixiJlc.Tjccludctur  cnun  ncpos  non  proptcr  dcli»£rtim  filix,  leJ  pro- 
pter  iplius  luperexjftentiairi,extra  cafuni  i./.fitpttt filinm  ^.C.de  tnejfit.  ttftm. 
s  oi  lufttni.-.nus  Loptramns  ranoivcm  coiiiliui.c  vt  qucrcla  inofricmli  compe- 
tcns  filio  cxhcrcd.it>  1  trai.fnuctatur  ad  rcpotcm,cti.-ini  nort  prxparata,  ft  filtns 
tmmercrentet  cxhcrcd.itus  aniciditam  ah  hercdc  extraneu  hcreditatcm  de- 
ccflirrit.Quo  tarticn  cafu  ohicruandtim  cft rnn  habcrc  p.cpotem  hunc qucrelj 
cx  propria  pcrtbiia.ctim  ncc  cxheredarus  ruerit.nec  cxhcrcdari  dehucrit Jed  ex 
peribna  patris,qiu  &  cxhcrcdacus  fin'tA'exhcredadtis  nccciraritS ,  vcl  ip.ftitafi- 
liusrquiquc  non  potuit,quandju  vix:t,querclain  propotierecitm  hercditis  n6- 
dum  a dr.a clfct .ctiius  tanicn aditionan  prrcccdcrc oportcbat.Aloqttt  tV  citra 
.  illaiti  luftiiuanicoPiltitutiop.em  obftttillct  nepoti  non  quidcm  cxncrcdatio , 
fedperfonafiliiqui  fupcrllcs  patrt  futlicc,  recr.  autpcTcdtchitn  liiL-celfoiittm, 
autqua  aliarationeadmittt  nepos  potutllet.Sic  fic  m  {fccic  /j.f.fi  emnnerpm- 
tiu.DJe  /•cner.pojT.ttnrr.  t*b.  ncjHiscvfi.ifccntancip^ioarfmin^rad  bonortj 

ftot&url  cx pctfona qtiidem ptopria,c\t.u-quam  pcfos pr.Tteritus-  fitLCeJens m 
ocuiniV  graJCi  filij  cniancipati,  fcd  n.orutoiampatrc,  \t  Vlpianus  ait,acprev 
indc  co  tcmjMire  quo  pcrf>.na  parris  non  porerrit  ei  amplit^s  obllate.  AlioquJ 
nonpolTct  .idnutti  nepos  ad  bouorum j>ol TciTioncm  cotra  tabulas.  ncquidern 
pcr utcceirorititti cdicftini  cxvlul^jMiltcaqutxiuon-iodopatrc,  quij»pe  cttme- 
dicrum  fu»\ctlbtiu  no:i  li.thcat  locutti  nili  in  ittccclTiornbiis  tntett.itif  ad  quai 
nonpcrotictbiiiioruii)pollclfiocontrauhLJas,qiixdiciiurctlc^  eftex  tctta- 
mtko, S-f-ni MMiem.lnfitt.de bener.pcjj.  E c t.mt cn  1 11  ca qtioqi ic fj-ec  1  c  mgrati- 
tj>fiiictn,autdclic^umrilii^]uJVXorciii  noncxvolunratepaiiis  duxcrat,  ob- 
i'a: c ncpoti  apcrie votlt  V Ipi2nus,ct\m aif  potuiric  auum m  iurc fuoji  voluif- 
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<iwobdeli(^nmhlnncjKKcnihunccxlifrcdarc.N.in)^ucKl  ibidcm  ftcjti  r„r, 
eutn  qui  de  moriicjoiocojymurus  cft,non  mimis  m  hoc  repo.c  u.ci  iu  :j  lii;s 
iicpocis.quain  patris  del  ctaperpcnturuni  ciic,non  huiicitiilun,  hanct»cjBetn 
plcriqtic  puunt,vt  exdchctofihi  nepos  lltc  cxhcrcd.m  non  dcbucrit,  firJ  i  lutn 
potjus,vtridcauoliiobci)cmcwus  piobciur,m.«£Jse)puKkt!c  dehcit  apuJ 
tus  diceiitw  .cqtuutcm  propna  mcriu ,  quim  uocere  p-uri,  dctltCti  BUCjux  u 
men  proculduluocinoccbuiuji  ncquc  mcritumaicquc  dcmcntum  Ct  probct. 
ciimalioquinoiialiictiulrccxlietcdatusdicipoilcc,  quitni  li  demctttmpro 
baretur.  Aliu  lcnim  lon^c  dt  non  mcrcri,aluiJ  dcincuii,licutc<  ilwd  ctiii  < 
rcri^aliudnondcmereri/^KWfitMiwni^.^f  ItgM.t.  Nonctt  i;.;  l.ir  perpeilbi 
veruui  quod  vulc  Banoluv  crte  non  probatur  tx  d.  $.fi  tmjatip*rit>»k\:<\iiti 
liii)  no  r.ocete  nepoU.Ncquc  vcromca  Ipcclc  rrlius  ci.U  cvcludr.  ptoptCI  <itl: 
c"tuni...i  ncque  ptopu-rcxiictedauuncm.Ud  uiutlm  pct  moi tem  .  quu  dcc«  i 
leraraiitcauum:viidecit,qu!:Hl  nccinca  fpccie  ttattari  pocclldc  CdlCtu  lu< 
cell<>rio,vt  fcqucuu  capitc  coiurali. ruiliiiu&c.rtiTfisdciendcnius.Noc  nir 
luaad  rcrnl'ac)tqiiodl5act.al»iicuex<i/.i.$.f//./).4i/5t'.Tfl'o/.  vbi  kriptum 
dt^acreexJufaprnpurdcliChiinproprium  j  luccciTioncrilij  unpiiberis.un 
non  pctiu  tutorcmjadmuteiidosclfccosqui  poft  iliam  psi  ximiores  rcpcriiiM- 
Cur.cV  quijli ca  non  ellccprimo  cradu adinittcrcntUT.Noii cium ea  ies  vuc.u : 
pjids  filios,qui  fcilicct ciim  ncYui  c  cognan  nili  pcr  hximnam,  n6 poilimt  lu<. 
cedere  itirc  ciuili:atncqtic  lurc  prxconogiilipoltagnacos»&  cum  uiiqiiis  cn 
gnacis  eiufdcnigr.-.dusHiuiaiionfubiiicracfiliusloCUiti  macris.cutiwic  ttkTCCI- 
lione  dcfcendeiitis,id eft.cutn  mater  potuit fucccdcrc  taqnam  mata ,led  ctlm 
agitur  de  fuccclfionc afccndentisud  elt.ciim  inaici  potuu liicti dcic  tlqttani 
fiUa,crnonianinonlicuinliatio,iia&in.itetint.is  cianliniuipotcu  ad  hbcrm. 
ExqiK)jppatCtlc«Ci<»ii:nesaBattoloiiihMiic  rctr.cnausa  ptopulico  ttacra- 
tu  cllc  al icnas.  Qund  Kfh  lubiurju  narcolm^quoCJes filia  propter  tauorctfl  a- 
ucuiuscxcludiiui,iiipotcsquoquccxca  fufccptos  liinihter  exclutos  intcUij 
dcberc,cruod  morttia  rilia  penr.dc  ac  ca  viua  duret  fauor ,  .rqttc  Uilum  ctt.  N.i 
cuniqunquc  cttm  ptoptcrahcuiiis  fauorcm  hliacxcludtt.ir,  inijHcici:d»:in  1 1  . 
rinicelt.ancadcm  ratiocxcluJiomsquv  Incum  hab«tiiimij,iiaLic:uctiam  ih 
nepocc.Si cmm  not)  habcai  loctim  r  i  r.cpotcpuu  qu^d  llaiurtini  in fe  inw:.» 
eatcludcrdis  11011  tani  jd  agnationcm  conlcnia:idiir.q.;am  ad icxnlri  rclpckc 
ritalicctviiiai  tii!alctili,qu<irumf.tuDrcexclii(,tfil!acit,  non  co  rninitJtamcn 
admittidebencncjiotcs  c.\  riiia,qui  pcruidc  funt  mafcuh .  on-.iisbukjuc  oncti 
bus  &  nwneribus  pro  rejutbhca  lubeundh  ccjuc  !do-,ci,ac  ri  cx  maiculo  hucc- 
pbelTentQin  enini  fauof  eft  inalluloruin  coittia  fihas,quia  fmu  ilia-  fainmc, 
non idetn  poceft elfe totramafculosc.v  fccminis.qtu kcc iiiucx KMtl mrs, nia- 
iuli  tamen  funt  non  famin.t.raieor,ciiin  per  Itatutuni  cxciul  t  fiint  tixiniiLr 

Cropterniafculos,ntirquam  potlediciailluccclfionciiitnuitatoslceminariim 
beT05,quanuis  malcnIos,c;iiti  (int ex  fccmiiui  qu s:  funt  exchifx.  Sed  dico,n6 
ob  id  miniispolleilloslucccxlerciurccommuni ,  licxiure  communi  fucccda- 
tur.cjui-  vtiurc  commum  polfint  Ititccdcrc/umcitqtuNd  pcr  ftatiuumexchtfi 
non  lincquanuisnec  fucruu  imut.tti.Non  polliint  autem  dici  excluli  ob  tauo- 
rem  n*iictUorum;Cum  fmt  ilh  arque  mafculi.ncc  n£  hhas  faniiuas.ideft^cn 
ijunquafihlits.cpiamquali  fix-irniasrtitutiimcxcliifcnt.  Ine6c»alntt&  pa- 
uiorBanoherrorelt,qu6d  putaun  picpofitis  fpecicbus  malculos  cx  ftaiiiu. 
fuccedcrctanquam  vocatoscV:  nor,  tx  iutccommum.qnod  non  ua  elft  clten- 
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u:inusfjcislupiM^i»nifup«jonbus.  Eodcmquc  pemnet  eaamquod  idem 
D.;rt.  ikli  «..quamiiiwlcadkrtde  icudo,mqnoiictrtiioiifuccedjc^.iia,rta  nc- 
ipw  i  icpotCjtX  ea  lcucepti.Hoceium  nt.ouia  m  lctidis  non  ittcccdirur  cx  lure 

U  idioccitcxlcgc  ducdocim  i.tbularuni ,  autcx  luitmiani ,  aiiorumve 
li  ripcratotum  coitnutionibus,  icdcx  ahoiureqiiod  pcculiare  ac  propthim  clt 
tcudi  iv.ni.qiiod  iusialc  cii  vt  ad  rcudi  lucceiTioncin  adiniuantur  ij  ioti ,  non 
ijiti  ab  c  1  iuccelfioiic  ipccuhtci  excliiti  nnn  fuut.fedqui  ad  cun  adriienir.t 
ii  .uiiju.ltatiuclicjiucrai^urneposcxrtlia  regul.  iiteruon  iuiceuit  in  fcudo-, 
:ioi>  ulpoudcbo tuin Battoio, quuiiuc  viua,liuc  inortua t.  .<  idem  lcnipct 
dtirct  Ij.itxuufatlotuni.propm  quojmucxcludcbaiiir.cuiu  ucpwxque  lit 
UiaiculiUyW  nuiloftoii idc  o jio dignus,  .<ut  contra  cjucm  Ottcris  U  iSoa 
ue.mii  ,  Scdquianon  potctt  vuictiad  lcudum  inuitatus  pci  u  auitexcjbfip* 
iOtuMicpctluiulumc\cluius.  Atincal  i 1  uitrolurKcK c 
conuai  iocjui        Euesit  cxdufus.licccncfc  fucritututtatus,  cum  tucccdatur 
j  exCCtif  matctlliscx iurc coininuni/c  pofiitillccxcodf  iuii-  cominanj  fuc- 
cedetc  utiiqii.ini  icprxicncans  trradummatris.liceccxcluix,  li  niud  nilulob- 
I  artoluscum  adhrtl  exemplum  celiamcuti  nuliram,  vc 
juobctcAckiupci  ilacucumfilia , cciaiuli llacutuni  non cogitauct i;  dc  cxcm- 
'  iicpiiicCA  Ui i.t,cttm  taiucn  excluftiin  mcclliiy  dcbcrc  l.motc  tcltatoris, 
nsiiaauumrcfpicjac,  quomoJorciptcic  illudquo  caue- 
ciirvt  eu.t.uLun  m  fctalis  tteininaiioii  poliit  venire  coutraidlainci.tumpa- 

iti  in  Ipccic  l.fnimrt  tnilttjrrt      fey.D.de  teftdtn  i»</i/.idcli ,  omi  mi- 

n  1 .  ilcr.  iLiicmilicaci.hcrcJciiicMraiicum  untituic  ,  rcn-n  c  quidcm 
todfed  co  camcn  propoiito,vc  quiiquis  ci  ualcctctur,  attt  quali  agna- 
lccMctiirluusjacrcs,cxiiercselki:veiuni  qutucnieli  ,t:cpoccm  quuque  liuc  cx 
lilio,  Imccx fflia , qm iu  parcucu,  fui  locum  fucceffic ,  pio  cxlictedato  luben- 
dum  cllc,  feJ  id  noit!  tit ,  qtua  pacrem  aut  liuueni  lpiiu*  teltator  cxhcrcda- 
uctic ,  dc  ipib  autciu  nepotc  non  eogitaucnc  ,'vt  Bartolus  _putat :  lcd  quia  mi- 
liti i  priuilcgium  illud  elt.vt  omncs quos  nequc  inmtuii,neque cxhcredauit ,  ii 

u.  it.qm  vel inibtui  vcl cxitcrcdan  debucrinc.lioc  ipfo  quod  prxtcmi 
(iinr, L>.:icredau  cllc intclliganctu.Ncc cnun dubitari  potelt  quin  f.tkctr.  prx- 
tcrill  liiitomncs qtiincqucinliitutiftint,iiCqticcxlictcdati,luiccoululU>iiiue 
pct  i ihlitiioncm  prxtcriti  propoiuiiiui~Aujiu  ptateiittoc]uarlibct  miiitis  !ia. 
bctiu  prticxhcrcdationc,/./i/7<<i''«»(M  \ha  prtnap.l.Patitiu  retpondu  47 .  jj.  vlr. 
D.dt  bcn.tibtrt.tcAicei  dum  ca  mentc  lit  nulcs  vt  nemnvem  vclit  habere  herc- 
dcni cxiit quos  alioqui lcx ci daiurac(lcc,ctiainli ncfciat quis ille iutu:.iviit,vt 
omniutu  opcnne  probat  quod  icnbicui  in  d.l.yni  mrtjsr  ft<j.  qux  lcgcv  ita  co- 
ciliandx  funt,/./Jt*r crrti,& f«i.C.t*d.u\ quibtudicitur^l  pater  uulcc  ignoraus 
le  hiium  kabcre,alK)s  fcnbac  heredes ,  11011  obcllv  fiiio  adempuni  hcrcditate, 
led  nunimc  valence  ceiiaincntn^:um,li  iit  111  potctiate , ad  IticcciTionein  veni- 
rc.Noncrum,licut  pcrobhuionem  quis  pr.rccriri  potclijcack  cxhcrcdaii.qui4 
prrcentiocxfacio  ipfo,autpouuscxnonfacio,  exhercdatio  vero  nonniii  cx 
iiicniccvlvcrcdaudi.TUimacttr,tum  quoquccumiilcnc:ofit,vt  loquitur  Vlpdn 
dJ/i pMrtmtt£x  in  fuuimiexlici cdauo  potcli  ttcu  j  nitlite  line  vcrbis ,  vt  &  h 
matn^Sc  abalusoinnibus,c|uoaiiripra.'tcncio  prt>  cxhcrcdauonc  lubccur,$. 
niAttr.I  rftu.de  txbtrtd.ltbtr.(cd  nu»  linc  ajtimo  exlicredajidi,  nc  .1  niihce  qui- 
dcm.At  cxciulloltatucaru^uam  Barcolus  a:cjuiparat  cxlictcdauoni , non.po- 
tcll  ficri  tlnc  vcrbis,cutn  per  cain  abcogidum  lit  1  it>  couununc ,  quod  iine  ver> 
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bi$,iurq«cexpteirisabn^;.io  nwqf»mjpowft*GonfijBBeo«i(|^  <■•■ . H  -v- 
u>s  pct  ftatutumeiudufalicrU«,&quiJcivt  fauote  maluiiuiun  .ii  tamcnnihll 
deiiepocccxrihadiciuin  lit,cxtctiqucin.U..uli  j>i»t>tcn|u.>shLi  pn  tUuuiir.i 
exciuditur.noncx  iUtuco&  ptiuilcjiofucccdai.i  .ll.i  <x  mk  conutwni  hunc 
cuioqucncpoumcxriliapctii.dcau  lacceffionem  admiicii.pouc.u,  a.h  it..- 
tutun.  talcnullum  clfct.us  iumirum  cilibii»  quiLuisU  Julo  lUtutopollut  -d 
mittiad  luccclIioncmaui,vcllbLis,vd  ci.m.iuuiicu.Js.ul  e.l  .qiianuo  jmauu 
qu.raiifxauumdcr"uiiaaelfct,no!ipia.ucitcictut.  Setropci  ciiimhune  caium 
cxcipiocjui>ticsauunculiv;uuiit,quorum  f.tuotccululj  cit  l.ii..  ,  ne  ahoqui 
quiiUuinadmpotcmiioccatliscxclulioqiubiulaucrclUtuiuinvohiii.  Laq-, 
m  propofitn  Jirh-reiiua  clt  intcr  tcitamcntuni  cv  llaiuium  ,qu»d  I  lcto  tclU- 
mcntoqulq.iscxconon  ad.Viitut.tr  ad  fuccelFoicni  hoc  ipi»  o.Jultis  iii 
ullitatur.cuinalijcxtcftimeiito  fucccdcicu.tct.ommu  i  OOtl  poflutt^juim 
qiuex  c<>  ipfo  ccttaiucnio  funt  vocau.fublata  fciiiott  uitotum  h*  ccnuwte  m- 
tdUu  pcr  tclUmciitum.  Atita  co:icepu>  lututo  .vtc.xuutibiis  11  alculis  tilu 
foawna  non  fucccdat,t;onquifqutjpci  Itatutuni  iiona&mtutarad  fucccfli  ■- 
neni^MpfoiUuinafucccirionccxJ.ifuspcr  ftatucuin  irtc;iit;iciir,quia  ni- 
hd  vetat  fupctcllc  ct  ius  commur.c.ii  lat.num,  vt  in  cifu  uoftro  cxcltUioncm 
duntaxat,iioiicu.tiuvolat'oncininduxctic.N(.L  evimlutuiumtothc  luscom- 
mone nili  m  qtiautum vult  tollete.tamctli  poilct  collcrc  iti  toium  ii  vcllct.  Er 
qo  fi  quarrauu  ,atr  m  fpc  ic  d.l.9ui  mre^ieq.D.dt  itpm.milit.ncfm  cx  fitio 
Slf^amciniglligaciir^iiiniiihii  Jcc.>dictuni  tucrtt  in  tclt.m  ,ci  m :  ticwdj- 
cam  ciun  Baitolo,qu.a  fufccptuslitcx  ca  pe.ioiu  quain  pater  soluit  cxhcrc- 
dare,id  cft.o  fiho,  e  quo  inlo  exhcrcd.ir.do  pater  COgKaUent :  fcd  qu.i  de  nc 
potequoqucilkocxclt  dci.dotcli.uoru^ii.uiit.tc  ii.jm  i  aiv.is  l.ullc  iMumvo 
propolito.viqiiiupiislihi  licitsaii.Hjuii.iturustlicl.iscxlictcsclIa.Qu.inqiia 
cnimiamtiitiiquoquchit.  ncjsosn.uusuiilfcc,!  cvduni  camcn  mea  catlfacf 
fcr.vchercsfoTcfixrarciur,quoitianiapauc  f.i<>antcucru.batiir,r.ilul,  . 
deipfoquoquccxLludci  doii,ilcsct  j;it.iiK:.v..quiliiccell.>ienii)  U!tari  quc- 
hlietcxcludcrc  volucrat,quifqutstaiidctii  iilcctUV.vt  qucmacinociun  codl- 
cilliab  uiteftato  fa&i locum habem cwfquii heret itt, qnoi  tamab  i.itciUto 
vnustanttim  c.x{a<.cti.Ul>mttf}juo\C<.D.deikr.ccd,c.U.  itacc  cxhcte.lu-oqui 
milcs  faccre  s  cJiiiccutuflibct  fui  hefcdisoini.es  jk.  for  as.  comprchc.idaf.  qux 
i^uocafupoiuiitfuihcicdislocu.n  te.ierc.l.ueu.rcjuoprio,liuc  in  altcrtUS 
BE.  fucccderdo.Anc.iini  forte  acdcr.dusctt  n.in  .s  o.hcTcdatum  volnUlc 
illam,qui  fuuslicic,  pollcaf.erct.qiumcumqui  um  tum  cllcc ,  aut  ccitequl 
lamtiut.  ftu  hcredislocum  tcnctctil  labetur  itaquc  hicucpoi  pro  exhere  »tt>, 
non  quia  fucccllci  it  m  locum  filijeiufdcniquc  j>au  :s  lu. ,  de  quo  cxclcider.do 
auus  coe.taucr-.cvt  Pi.tadJarufcd  i.t.iq.u  <  .t  j»  opi  i.t  !u;i  j>crl,>na  cxhcrcdatus, 
quia  fucccdcndo  in  Lu  patns  r>r*d.:tii.:t."ti  c«rp.t,  illc  tcrcrc  primam  hxuni 
ir.caufafuccciTlo..isiiitclUt.,atqtltacxi.sperfonis  cllcquas  cxch.dcrc  milc.t 
volu.tpct  tac:t.un,fo!oquclilcut.o  tkum  cxlicrcdatiorc.  Ft  male  Uartolus, 
vc probct  ruil.icm de  ho;  .ici>oiecxcltiJc.ido non  cofi.tallc ,  n.ouctur  c-  ill.s 
vcibis  lccis,<j-^»»^  *4*t»  ^<vnfeteru  cx  diffioneW  .10..  pofle  hu.ic 
ncpotcm  us  vcrb.sCuUi.cu,  quijijsc  qui  patri fuo.it>.. auu  iulcatui.Na.il  prv 
tcr  id  quod  auoquoque  rafci  du.tur  ncpos,qi.i rtafciCW exfllio  cuam  pcft 
morccii.  aui.vt  sVdcre  cit  Ln  forn  ula  Gall.  Aqu.f.j m.h.  ^fceturex  eo 
mmtmmt<mnepo,J.C*tlHti9.mtr>r.at*^  " 
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Vciba  j  iiffUU jibt rutfcttitrpcxli netC  adlpccJe,dcquaind.i.  <ptt  tmt,  vbi  vxoe 
crjtpr.vgiuus^wiadillain.fivqju  l.icq  vbimutato  calu  tractaturdc  taota 
cxhcrcdauonc fihj  poft  tdumciuum .1  rogau,aui  ncpotis  m  parris  fui  locum 
fiibttictiti.ln  quibus  caiibus  iuucaiid.i  luiu.  veibalegis  prxccdenci»,n.tciuo  ta- 
inencodcnipropolito&a  umomilitisiure  iniinaii  tdtancis,  vt  exhcrcdeui 
faceret,non  qmiquis  libi  i.alccretur.fcd  quilquisiibiquoquoiiiodi>  fuus  heres 
fucuius  ellec.lJIa cnini  vetba,»™/?** fibin*fctoirt  no;i  futit  \crba  .ciiamenti, 
ncquctelcatoris.fed  lunlcouiulu  fupponcnus  cc  cxplicaiuis  ptopoiituin  cc- 
ft.itons,qtulc  illudelfe  neceftc  cit.vt  polthunius  non  pcrobliuior.cm,  Icd  ma- 
La  mcutccc  cxhcrcdandi  antiuoptxtcutusuuelligaiur,  c.mi  ineafpec.c  mili- 
tis  vxor  prxgins  ellc  proponcretur.Proindc  Itmutvs  ipccieni,cv  nVgasimJiam 
huic  militt  vxorchi  tum  futftc.led  auiini.m  duncaxat  adrogandi  cxtranei,  rt 
eum  hli j  kvoluhcict,.«uc  um eo tcmp^re uatum ei luiilc hliuni.cxuuo habe- 
bateuamncpotcm.cutqiudcmrcunenJum  idem  propuiituui  cettatotis ,  vt, 
filius  poltca  adrogattis-iicmquc  ncpos,qu]  in  riln  loctun  fuccdlcnt,cxh«eo.au 
videai:tur,fcdalitertameiicxplicandtiin,itanimiruin  vt  habucrit  miicspro- 
politumexhereJaiiJi,quiiquiclibi  fuushercsfucurusellet.  Cut  cnim  tduin- 
gcmus  voluntacem  militis  ad  cafum  nalcituti  polthumi,qiu  nullus  ipcratt  pof- 
fer,vbi  nulla  cllet  vxor  pt.rgnans-Quiqui  ns  quoq,  vctbis  rctctis :  dhuc  faale 
BartoliobicCtiocurunpnllct.Namcicquipct  adtogationcm  fit  fibus,&  qui 
fucccJendom  locum pacns fui  ex  ncpote locum  filij  tcncteincipiulicuu  nunc 
primum  fit  iuus  hcvcs^ta  &.'  m ea  qttahcatc  nafci  quodammodo  vidctur.  vnde 
cit  qtiod  dicimus  agnatione  fui  hcrcdis  tumpi  tcltanieiuuin,quod  pct  filij  att- 
togatiorxm  rumpitur,!.  vtrum  tft.S.  D.dt  imuft.  rupt.  itcmque  quali  agnauo- 
nc  fui  hctedis,quoues  ifl  locuni  filij  fucccdit  ncposqui  ptxteritus  hut,  l.p»ft~ 
fa, morum  u.D. tod  d. I. Gullui  i .,: . *./<•.. utnti  fttnt.it hbtr.ty pcftk.Exlus  appa- 
rct  quam uifulfa  &  inepta  lit  tota  ilta diiunttio  Baitoli. 


E  R  R  0  R        1  N  T  V  S. 

Dtfucttffario  tdiSlo  in  qutrtU  tnotf.ttvfi ttftttmtnti. 

ertiket  hxc quxftio ad iiuei pret auonem $ .fi tmtvapAtus. 
l-i-D.dc  bonor.pojf.contrjtA.dt: cuius lcntcntia carpinms  dice- 
rc cap.ptxcedcnu.Sic cium  prxfari  piaccc,iie quis pucet  nos  o- 
mnino  extra  rem  nunc  iiuetierere  Kaitc  quxlUonein :  qux  ta- 
menperfe  celcbris  diS.'  ftequens  apud  intetpretcs  noltros: 
proindcdignaqux  anobisnonncgligauu.Qiu-ftioilla  elt.An  edicriun  luc- 
cellbriuiii habcat  locum  in cptcrela mofficioli  tcltamenu.  Dc qua tractat  Bar- 
colus  plen/que kidsxrtxlertun  ad  <tf.si.yr tmai:np*iui.mtm.\.  &  ttdl.  m  futs.  \u 
mtm.y.D.dt  /tbtr.t^ pojHmm.nsm^.ye  ad  /./Tf uu pcflhumei.y.  $.1.  ttum.i.eod.v- 
bi  vocat  Jubium  h(H"  dintcilc.ilabuitcium  djilentjcrrtts  vcteres  glolfatorcs, 
Acciufir.  dL/.^9«//t.ryrbi»w»;.J.i.dcfciidicnonclfc  locum  fucceilorio  edicl» 
ni  quercla  inofncioii  tciUmenu:&  quoniamobftare  vidcbacur  Papiuianus  «1 
l.pMttrfilium  i^.Duit  intff.ttftttto.in  uiis  vct bu.tjuod fi citra filtot  mditttur , p*- 
trr  adtjutrtl.im  vct Mur ,«. oguur  ille  intcrpretai  i  «utrt/nm,  id  cic,iuquit,  cwntr* 
tAbulstx\\inr\  iiiterpicuuoneBar.ui  dJJufiu&iax  fuotcmpofccotuunicer 

ab 
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ab  omrub.  intctprctibus  probaurn  fuHtc.lpfc  veto  iuprj.lic.tjs  nmnihuv  luda 
cot:tend  ccdidumfuccctloriuB>habcrcloi.unictianii!ii]!Ku!4inoriiii(>ii  te 
itainciiu-.moucturqiic  cx  d.$ /»  tm*Htip*tus  <v •*  /?<*»•<•»  fi/tum.  14.  csr  /./tn 
tjui.^i.inprinc  <*V  «/rej^f^.caqucBartoh  lchtcntia  qiu-&  Dy.-i  piiii.  jin  fu.t  111 
t*p.non dtbtl alwnu.l-Xtr .dt  rtgttl.iur.ltb.G  i<c  Cym  1»  /./;  eikju  ffiVftM  14.  C.</r 
vioff.ttfitun.XwAvc  cummiriicer  tKCpU eft,  vt  ncc  tietc>  m  v ztci  i  j  Batcolu d;f- 
lentircfacilt}  quitquam  auiit.Ego  vcro  Accuilij  lcniciuiaiii  auiini  vuiJiimam 
diccre.Naii)cHictuiniucicin»rium,liPr.rtoiis  mci  tem  iS.c>  i«.ti  poctiLcein 
infpicias.non  pcrtiiietiiiliadboi.oiuiiipoliciTioiics  abintcl.aco,-  on  cuam  jd 
fuccel7ioiic5iurisciuilis,miilibmi'.iis  aJqucrcl  ain  uiuiiirioli  tcltamciiu.qu.r 
iictiC  ab  iiitcltatolocuinbabcrc  nuquani  potcli.uacc  lunsciiulis  Cnucit ,  i:tc 
qiacqium  communc  tulxt  cum  luriiHictiotie  prxtom,  nili  quixJ  pcxtOf  cam 
bdnorum  pollciTioi  cm,qu.r  htis ordinandz  gtaua  dicitur , dcrlrt  cm.uicipa- 
tocxhcrcdato  immcrcnteT,vt  tiat  illc  capax  qucrelx  pi'oponcnd<r ,  cuius  alio- 
tjumelfetiiuapax  vttVomniumcxterotumqtia-lunt  iunsciuilis,cui  ii  u> 
gnttJjSint  emantipaii,/.p«/tt»»i»«i/  6.§.v/t.l.  P*pir.tA»ui  8.  ui  pr.  D.  dtirscjf.  tt- 
//.aiJEt  vcro  01111  e.liiti  fuccelforii  propoi  endi  non  atia  rr.ttoiuir.  quani  cjux 
adriVrtrn*ab  Vlpianoin/.i.»/:/»»»»»./")  dt fnc.tdttl.  ncbor.a  hcrcdicana  vacuacc 
itiiedoniinouii.il  is  laceretA'  vt  matiiu  is  polTcnt  crcditorcs  lcire  vtrum  ha- 
bcrenc.ciirn  quo congre.ierentur.an  veiobo;a  vacaiicia  hf.od.iat.1  cilcnt,an 
potiiisadpolicilioneni  l.oiiouun  proccHcicdebeicnt  ,quali  debitorc  mortuo 
urteherede  autfucccilorci  apparet  mh:l  horuni  omniuni  dici  polTc  quantiHn 
adgucrclam  inofricoli  tc.lamcnu, qua-  lcilicct  ncc  exetcctur  ,  r.cc  con.pcut 
ruli  polt  aditani  hercditatcm,<f /./°<«i>»»i/.»>i»i/  S  j.yi  cendttieni.  d.  J./tfuii  fitmm. 

mfri.C.tod.  ac  proii  dccotcmporc  qno  ir.ou  crcditoubus  iieri  ampht5| 
nulla  poccit,quoriitiiiicct]iiic,c)ua  1.  mtciellvbi  luumacccpcitiiit-an  vmcacix: 
obtinc.tt  is  qui  querelam  propofuit.an  fucaiuibat :  ciim  repcutio  uulla  lit  ab 
coqui  fuum  recepit.tamcUi  ab alio quain  a  vcio dcbitorc  lolucuin  tucut/re- 

'  p/ri/M.44.  P.dt  condtcl.mdtb  Ncc  I ai:e  vllo  uuis  nultu  locorcpcri as  qucncHiJ 
exvetcribusillis  prudc.itibusvlqueade6  uiepurc,vtdc  hoc  vci  tantwtun  ott- 
bttaticrint(taiuuin abcit  vt  quarlUoiem  hiiic  u-itopcre  arJuam  ,&  dillkilcm 
eilecrcdidcrrritvuii  qutxi  abfurdiusfVuuctjVt  cv  itin  >  aucrint, autdtterint  vtv 
quamquod  Bartolus?c  alijadhrmaiu,inquerelaii:otriciiili  teitamcuu  cd>d~to 
VuccetloriO  lociuu  cllc.Vidcaii-iusergo  qu;d  Bar:oliim,ai]oique  inurprctcs  in 

'    Umabfurdunierrorcir.de  ucerc  potuent.  Ratio  iem  eiiiin  nulian  prorfuj 
adrermtt,  uccvllum  iiiifu,:urislocuir,iiiqiic>fiatmciti;oed,tti  futcclli  rij,& 
quereix.Adfciunt  tamcn  fiipiad:cu  siurs  lncos,  qtul  tis  piuai  tidipliiinpro- 
ban  rHjlie.l^rinuiseli.quiii^agisvrgcrc  vidctur  md.l.ft  uqutptit.D.dt vtojf.tt- 
Q*m.  vbi  Paulus  fcnbir ,  ii  is  qui  admittitur  ad  accufarionem ,  nolit,  aut  non 
polTitaccufarcp.llc  admitu  lequcntcni.vt  riat  fuccciTioni  locusSicemm  po- 
irrema  harc  verha accip.unt ,.it  li  fcriptum  ellet,*/ futt  hcut fucttfferto  tdtUc-.m 
quoerrant  marafeitiilime-Non  enim  licut  edicrum  fuccein»rium  dicit  fiicccf- 
/ionem,iti  omuis  iucceiTiodicit  vcl  inducit  edic."tum  (uccllonum.  Alicxitu  eo- 
dem  modo  inducei  diun  erit  tempusedidi  fuccelTorij  ,atv]tic  ica  concludcn- 
dum  euni  qtn  liiicpriore,fuic  icqucntc loco admittcttu  ad  qucrclam , nonnili 
intracenrum  dies,  aut  ad  fuinmuni  intra  annum  admitti  licberc.  Hoccnim 
fucccfTorij edidti  tciiipi,*elt,d.Ai.f./ir»w»v^J.iiV»»»jiJ  todttt  tk  tanicn nuRju* 
lt.t  fcriptumrcpciiajjfcd  gencraliti.rproditiunqucrclain  inofticioli  idtajr.cu 


,-,      A  N  T.  r  A  B  R  I  D  E  E  R  R  O  R.  P  R  A  C  M  A  T. 
nonnili  c]ii.ni]uc]iirohcri,^././>4^iffM»N/.$t'/A^/ij.y^».D.Wr<e«j^/M/An^ 
lent  tcnipora  haiusptrtoriicllc  bicuiora,quam qux iuntanireciuiup_b- 
tUQuQuoi]  abmmpiedbuanolrTisiKNi  bcuc  oblcru.icum ,  magttis  crronl_ 

cau^imprxbsuur.ici  quusillcquciii'  osicnjtauunus  Decadc^— _t>& 

lruiUiCillt  VI  cd  ctlfuvcclloi.l  poUll.lv  a  Pt.VtoIC  llltloduU 2/11  bvuorum  p_ 

le_.>ii:otis,t;.r:stciau»i  adhercdiuccs.iu  vcriliusa  patrelicicsmiutuaai—' 
bcai  liodi.  u:gn  -.aanr.osuii  Iik.  c.c.hnn  uuc iuiciiis k'ripti,deJiidciilostri- 
grnta  _«osad  fuc\_ciidt:niabiiiteuaco  lurc  fibj,cx  capitc  V 
lum  aiiosuigitiuainosad  fui.ccdci.duin  iuic  agr.au  ,&  cxct 
tuiiupoiltciro.aliosuigiiitaani  os  ad  fucccdciiuuiniiire cogn 
Vndc cs^ran.t^uolluliiusntbil  dici  potcti,&:  a  luris rauone,. 
toris  mcntc  alicnius.Qitid  cigo  libi  vult  Pauius  in  d.l.pcnu' 
quodnciiuincgaucrit  ,  liplurcs  iunt  pctlonx  diuctiorum 
led  ciuibus  tamcn  onttubus  compctat  qucrcla  uioihcioli  ct 
qu^u  uicnni  miniCTcntcr  cxlu.TeJa_,compctat  autcm  cx 
qucptioraut  poltcuor  _miitciiduscirciadiuccciiu>ncm  ii 
dos  qtndcmpitoieiococlieiJiosqui  m  pnntegradu  liint,  lcdus_ 
liuc  tepudiatiorc.iitic  aitoquoquomodocxcluiis ,  lcquciucsadioitu  UlKpP 
111  ptiorumloctimlucccdertcsjiuumeiivt  noncx  perlona  prions  conqBt» 
turpouct'tor,iicquecxniteprioiisgraci_,tcd  ex  pcr(onapropria,0ccx  ptopoo 
ri  idti-.quiHt  in c\n.to UMcli.iir  >  diuci Itiin clt.  L\ eo  r..iiuq'.  polt  prioicmp» 
dutn  admittituricqticiis,  qui  ruiium  itis  iubuicquaudiu  pnor  cxcluiuHJ 
iuic.Adcoriut  ncccli.icium  cdicium  rnccellonum,vt  fucceJciiJi  iiis_btf_jl 
qutalioqurtiicccJctc  nuilo  modo  pomillct.Excmplum  autcm  ad  l —lutnllr 
rcrti  non  abud  mcliusv>ut  cleganuus  potclt  quam  ex  /^/«r  fiwwa/.f-if1 
aliuslocus  ell,quoincerprctcsabucunuir.  P.ucr,  ii.quit  Papin_ri_»_tf,>  I 
maucipauitA  ncpotem  cx eo  rcunuit.Emanci|iatus  I uiccpto poll 
icaduos  habcnsniK>s,viroque  exhcredato,cV:  patre  pixtcruo  viu 
quarftioneinorricioli  tciiamenti  prxceJn cuila  (iliorum  , quu&  abiotcW*  I 
potiorett  corumcaufa  quim  pauis.  Itaque  patrisuitcntio  int«irnpt_*  | 
quandiu  Iibcri  autctciuli,auuoi  demnau  non  iiint.lNiuquam  vcro  cortfnnV 
lios  ludicacumcli^wiidcmiimp.ncradqucrel.iinvocauii  ,cx  faroinKnP*' 
ncin  implcrc  potcft,id  cit,inoihcioii  qucrclain  proponcrc,qL_  iam  inJ<  '•> 
aditx  herediuus  ccepit  ct  compctcrc:adcovciilcmubusi_ccts  poiui 
fuum  itauni  excqui,_  cciunieimim  rumpcrc ,  quanuisca  vidoria  p 
tam  patxi,qium  libcris  ellet  prolutur a,4/.f //7_i<iin/ 1>.$  .1  ted.  niiin 
ctoratre  _Tuli_inceiutob_riiplifuccxdcrecV  pol__,&  vclient: 
lic  Papinianus  fcribicprx~_»/« eMtflfltcrum ,iu elt  libcrispnorc  1 
rclampropoiienubus,quuc'impriores  agunt  illt  quipriorcs  luccei 
funt,ncmocx  lcqucnubusadmitu  potelc  ad  accufationcm.qiuniiis  tit 
ca(nctruccntnipttiresvnc]uaineoJein  tempoie  aJinuti  folliiut.  ;  Ac  ii  1**° 
taccrciit,t]iianuisiion  eflcntcxcluii  a  iute uiuponetuU'  qucrclx ,  pacer  _"°*B 
nonpruluhcrctiiriusfutimexeqtUjfcquiJcii.  cx  pinpnapcrior.a.  Qulsc—D 
cumrcpcllcrcr.ciinincc  poiTitqiiifquair.  repclltie  .ucuuioic  .qtiinulloni»' 
dr>,nullocjiic  cafu  fuccellurus  fic  ab  intcilato,<s'. l.ptflhurrnn  6  $./.  Lx  co  igictf 
apparct  admicupairctr.polUibcros,  noncxcJic.tofuccclIorio,  liJ  tancprtrn 
cum  ctu  non  mrnorcm  iniunam^feccric  cciUtor,cum  cun:  pr.ricn"it  »<J_'n 
bctis,citincusc>JrctccUuic>_  licuti  aliaclt  luiuna  v]ux  fitpaui  atclUtore',a_ 
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D  E  C  A  D.  X  X  l  X'.  E  R  R  O  R  V.  tr- 
qttx  hberidta  fc  ahud  cft  nis  qucrclx.qux  patrr,  alu  cius  qua:  libcris  com- 
petit.Nec  qu^id  vtraquc  limul  proponi  non  poteft  ,facit  vt  aha  etalia  pen- 
deat,auc  vt  voaeadcmqucquciel  i  elle  cxiftimccun  at  in  ed;Ciofm.cclluiio*- 
iiaeadcnKjuerucccflioclk,qu.Tlibciis,quxa^nati$,&  qux  OOgnatU  dcfcr- 
tur.licecduiefibruin  graduum  peribnts,&  cx  diuertis  qradibns  dcUiaiui. 
Sticceffio  enmi  xftimatur  et  pctlona illius ,  cuius  fucceflio eft , qui  viu:s cft. 
Querela  auccmexperfoniscouim.qiiibustcttatoi  jniuriam  tcLit,  qux  per- 
fouae  plurcscllc  polfunt.Scd  ccli  edictum  fuccelldiium  tn  qucteia  lotui.i  ha- 
berct,lcqucreturqu6dlibcriquiaproponenda  quciela  tcinpoie  cxcluit  tC 
fenttanquamlibcri.adhucumcnaudindcberciitta  qu.m  .igt  aci.ix  ttu- 
fus  tanquam  cognati  Nam  &  in  fuccclTbno  cdiCto  idem  euctm ,  v;  qui  pric* 
vocatur.non  mititU  libi  ipli  fuccedac,quam  alu  pofteriorcs ci  fu«. ce  vk^J.u 
$fed  vidtnd*m.D.dt  fncettf.tdi[t.An.[a\  ln querela hoc cuidcntci  talfui.cll. 
Qjucrum qucrelain  piopo:  eiepotiuttanquaniribus,li  tcmpoictxclult  - i  -, 
rwoaudicur  jioftcalicam  vcljt  proporcrc  ,ai:qtiam  Jgi  atus,  ant  UWqtttrn 
coBtetus:c]ti:a  <  cc  raCtaci  cft  iniuru  canquam agnaco ,  aut  tanquam cogi  a 
tojfedemqtum  liho  oim  r.ec  agnatis ,  nec  cogiutn,  qui  lunt  vlua  rtaUCOl 
poffic  vlla  hcri  mmru  proptcr  qtiam  poffinc  luhcrc  Ipcni  obcu  cndi,  /. \.tcA. 
nilicaiu  foruiuo,  &:  pcr  impcritu  aut  iniuriam  iudicis,4.  l.fjV  umm.  j>.  i.tc. 
Htacc  fracer  lpfe  habcc  quctcla,  nili  inftiiuca  curpi  petlbna,  atit  quy  laboret 
/a/eem  aliqua  vel  lcui  maculc  nouj  frtimi  \J.fr*trtt  ir.C.t  td  Alu  uquidcm 
non  habenc  q>ierelam,quam  qni  vel infticucndi  func ,  vel  Lufts  cxficicdardi: 
rt  fummoueatur  a  fucccflione,qux  ipfts.auc  mre  naturx,  aut  falteni  iurcmi- 
fcratioms  debctnr:quorum  alterum  t.o:iucnit  libcris,  alteruui  parcncitus,/. 
nam  ttpiytodJfcrifto-r.% fm.D.mdJiltr.weuuuiw  fVauibus  confai  gun  cis 
tnultb  miniis  agnatis.  At  ncque  ncpoci  cx  filio.qui  tcftatou ,  eidcmqtic  p un 
£io  fiiperft.es  fuit.Nec  cmm  eius,qui  filium,  &c ex  eo  nepotcm  vtrumquc  fu- 
pcriViteiTi  h.il^t/ucwfliopoteftdebcrincpoti.quipjKqiicini  atcr ,  idemqi  c 
n^u^,niottist«nporcanteuerut,J./ym^»./»^r»».Necproinde  tacic  ncpou 
nuuriam  auus.qui  nepotem  prxtcnt  aut  cxhcrcdat ,  fiucriliuin  ipfum  infb- 
cuent  Jiuc exlicredaucrit ,  ctiin  ntillo  lure  teneretur  nepotein  inltitucrc ,  .tut 
cxhcredare,uili m  cafum  lcgis  Vclleix,  id  eft,  ne  li  hn  tc  poftei  fucccdcrct  in 
locum  filij  viuo  adhuc  auo.tcftamentiun  quaii  agnacionc  fui  hercdis rumpc- 
mxuJ.G*ll*s      fttfutntt partt.cjr  f.videtnr.  D.  dt  lib.  rj-p»fthnm.  Qnud  li 
nuliani  aiins  tccicmiuriam  ncpoci  cx  filio  fupeiiurc,  ciim  ncpotcm  ipfum 
pnttcriic  vel  cxhcrcdauit,n6  poccft  dici  quo  iure  dcbeac  illc  admitD  ad  quc- 
teiamcx  propnapcrfona:cx  perfona  vnSfilijevhetedau.eiufclcir.qucpatris 
An  moltu  munis  poccll  admicu.quoniam  iniuru  vni  faCka ,  luinquam  altcn 
ijuereiam prxbere  potcft: adco  vt  ne quidem  pacer  poflic  inllicucrequcrcli 
nomine  fifi),coiiuiico,quoniam  filij  r.on  p.itnsiniiiiu  cit,  d.  I.  VAfihunkt  8. 
ii  prrmc.  vbi  additur,quod  nugiscft,fi  filiuspoft  agnicam  licisordinandcgia- 
tiabonoiunipoftcflloncmdcccllcrit  fuj>crftitc  patre ,  adhuc  diccnduui  clle 
nun  polle  adnucu  pauem.fed  finicam  inofhcioli  qucrelani ,  qux  ron  pacris, 
fed  mij  nominc  dabacur.Eciienim  vtdecur  prxparaca  qucrcla  ctim  filmsbo- 
nonimponcfiioncm  acccpn  litis  oiduundx  $xn.M,dl pcfilntmui  C.  <).f.n.  id 
tamcn  co  pcrtinct  vt  querela  praparau  poiiit  uanfnutti  ad  hercdcm,  a- 
liitmvc  uuen-lilvt  fucccllorcm,  cuius  cadem  cuni  dcfun<£lo  petfona  vi- 
dc-ri  jioiTic.Ac  paccr  ncqtic  licrcs,ncqiie  fucccflor  filij  cft.  Ctini  crgo  nec  ne- 
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rU  A  N  i"-  I  •  A  0  R  !  DEERROR.  PRAGMAT. 
pos]'-ofiu  Jjciheresfihj.quem  nos  pomuius  Sc  iupcriaccm,  j  mlc  propo- 
iiend  v  qticTclccxclufum  cllc.muilo  tmuus  potclt. cx  pcrfo.ua  patns  fui  con- 
qiier:  dc  i:iol fvioio ccltair.cntn  aui.bno ncc  fi  paicr  cius  dccclfilioc.,  jm >ltqoa 
etclufus  l.ullccqurt  ron  potclt  tiaiiltnicci  tusquodiam  repudiatum  abccr- 
vc  amillirn  tuic,  l.fi  yuts  fi/ium  n.C.de  tnojj tc/ttm.  Sed&u  patcr  nuiiquam 
cxcluli.si.i  ilec  aqucrcla,dccciliifcii.imc.  .1  itceam prcparaLaniJHilloiuTc 
potcrac  olnn  ncpos  aiqucrciam  adnutci  iicqueex  propr  a  , ncque cx  psuns 
lui  peiloi  j.iicc  lipacu  hetes  cuc.llcl. Ob  camq.ic  mmiium  raulam  neccllj- 
na  ttuc  cor.tcituciii lultuiiani  111  dJ.fi quufiium ,  vt ninunrm  .]  k u  1  tilio co- 
peceus  polKc  etiam  ntm  preparaca  tranfm  rj  ad  nepounii,uiiqiiaiii  a.i  hcrc- 
aem.i  '  tticionciiil  opuscrat  ti  luccclloriumeJjckum  tn  quereia  io- 

cum  habcrc  potuillet.Qiniirietumkabu)iK 

alio  Si\croloaitnhabcbat,quomodovcniineiitqund  lutti  ia::itisan  irti  1- 
f»ns  Kiris  vc;:cm  uuqiHtatil  ,omt:e  odiHtermm  nrpctem  dtre.':  ■  uit-l-i  .  >.y  J 
Baldusad  cvn.  legem  iiunt.<.cV  ali j relpondcr.unil  lum  auxili  11:11  compctuf- 

.1  r.i  i  •.  .ii-J  Loir.pci  nlc  l  ti  c\ 
proprij,  N  ciitt  \cilm  ocict^rtJ  ml  itneit.  Autuisi  en  ni  lctnpci  com- 
moHiuvtSc  c<pedititi5e;t  vemrecx  p.il  >i:apropria,quim  ex  aljcna;  JuCejtM 
mitcracto  c  lip  u  cratiM  cjios.quanuiKnuilumci  lUslupcrclielM 
ad  qucrcixn  .x  ]>erloi'apritns,  li  potcrar  vciurccx  jtoprij:  au  turte 
conl* quctcttu' eo  c  lii.quoex  pn.pn.t  jmfora  vcnirct  •  imomulto  j>ii 
vcnicndoex  pcrfor..i  p.uiK ,  i  :i>  .tltqind  ••cl  u  mniiuui  rcl:cbjm  rtiillct, 
pollet  ncpos  agete  tuli  a.t  liipplcinencum  ,  s  c  cxprciTim  haix-t  corUuajk; 
cujn  camen  (i  ex  propiia  pcrtona  proporcict  qucrclam.fx  obti.crcc>ti> 
lum  tcltante  titm  umiperet ,  acque  lul.  It.s  Itiiccdeiet  ab  ir.tcitata, 
j»ofictvt  hicncposdamntmipoiiiiv  qiiani  commoduni  leifurus  lic  e 
lcicutiouc  luftim jm.qui  caineii  ^loi.arui  a]u'.  d  ri  ranc.it ,  qucin  omtiino  ve- 
tullasucc;lcxciJt,'dclt,c>:  lex  xt  i.caiiulatuir  Icx  Vcllcia,cVintcrprett 
Juu.leiituir.qiLV  ms  quctelx  indu\it,c\  iplcdcmqucPt.rtor.  Alioqui  paOftn 
curarc  dcbctet  rcgleccu  fc  a  leeibus A'  J  prudetibus  onuybus  u ,  quc  Prctot 
ex  cdi&ofiicceiTono  vocarct  ,id  qucrel i  Ec  pr.rccrca.li poflct  habcie  quercii 
ex  pr<>priapcrii)na,iK)iicllctquc.rendumdcparrisclclitto.  lunceiuin  dc  pa- 
trit  delitto  tn  caufa  r.cputis  qu  crcndum  clt.ctini  ncpos  f.uc  cxberedauis  ob 
deltetuin  patns ptacmortui ,  vt  m  U.$.fitmMinp*tHt.D.dr tou.pt,ff.ttmr,$^' 
vbi  tainenad  Jtuihoceti..tncaf,i,euni  qui  dcinoHiciofoco^uofcit^v 
mlsuicritancpotts^qujtrpJtTisciits  dcfift a  pcrpcndcte  dcbcte.  Aei 
no(lio;d  crt,  cAm  aq-.turdcnepttetytfilio  fupcr!titc,coiimuui  luil.iuunofiB 
d.Lfi^His  f!wm  54.U om  iivrKliN  hiccuinbat  1  ej'os,li  heres  apcralilnittgt> 

-  nepocs  circa  teltatore&ei- 
rt.atncque  allcgatxtf  x 
pos  iict  iuccelliiiuinicdi- 
dhim  adqucrclam  cx  piopria  perfona  adir itci  pollcc.  Ec  ycto  ndicultu  mtU 
ac  parum  caiitus  ncpos.qui  proponcrctqf.erelam  ex  perlona  pacm  inpan.n 
proponcy  iliam  cxprorria  jWona  j>ollct,ciim  etlet  ijjIc  .nnoccns-Namde 
innoccntcnepote  ptt  cuKlubio  loqumtr  Iiirtinianus.cum  et tantopc/e  tatjcn- 
dum  clt  ait.  Cur  eriin  ncpoti  ii^rato  fatien  opcrcerct.tameth  velleir  certirc 
cxperfonapatris,etiamqui  ingratus  noti  tuillet?  Addc.qu^d  nrpos  ex  h»o 
fuj. .  .■ftice/iquecclam  hibcrc  pollcc  ex  propria  pcrfoita,  ncccllc  ellet  vt^am 


DECAD.  XXIX.£RROEL  v.~  i  m 
hal>etetTcluiiq«amprsrticricu*,  vel  tAiiquam  ad^cdauis.  Nam  nec  alm 
cjuercla  dacur.qua.i)  qui  vcladietcdati  nnt,vel  ua  pta-teuci ,  vt  couun  i,rr. 
«"t^h^eaturprocxhcreda-Oi^m/i^  ^t  ,ic 

p».  hic  Hcm  poimur  tinfle  exhctedatusjiccexprcfjc,  ncc  Ui  ite.  Noncx 
prci.e.qu.a  paflimus  putericum  foiiTcmoimaccquiaLcciBauc;_>  ad  l" 
*»  fMts.xi.  D.dehbtr.  c-  pftkmm.  d^cnt  omricipefonas,  Ul  ciua>  doan- 
iii  uiii  derunCti  wnor.tinuatut ip/o  uirc.liptartcnu-  li.ciii  t,  habcrci  >s  t.,.e 
pro  cxheredat.s  tdumen  taJium  cft,  &  bcnc  a  BaJdo  uprehenfum  m 
dicra.  l.fivuufilmm.  num. f umto , fumpto aigumcnto  ab  cmancmau.  qUi 
cimi  «oi.l.tcx ns  pcrlonis.n  quas  dom.nrum  coi.cu.uatu, •ipC,  utccuu 
naneitexiuish.udibus,l.tamen  prxccr.cus  liclubcci.ono.um  polUiuo- 
ncm  co.itra  tabul.is,  qnam  vuquci.ondarct  ci  Praettt , ll h.iv-.cc  cum  pro 
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cxriCTedato,/.w..^ 

ikudlilcimumhaivtetur  procxhetcd  ic_onc,f.qu_rctui  quod  ul._exi.er.- 
daao.qua:  nuJlam  habcicc  cufam, rcddc.cc  ceiiameiicum  .  ullum  hcxiic 
(ucem.n  legcndum  cit  apud Bal.umV.v. Mmd^utcApuulum  Ncutl 
tS»te*m  dtMppt'Uc^c/..\,qai  hoc  falfumclt.qu.anxorrcctarc.nancnran- 
t*i_u rara.ex  quibus  co.  iiac .  epotcm  hui.c cx  filio  fuixritbtc  rropuni  pixie- 
nnpoiTe.nec  .xccjlamim  clle  vt  cxlieredccur,  I.fitmu  prJH>umuj  ^fifi 
Itmm.D.dt >&to pcfibuml.fi  iHufi/toe.D.dtmfi.rupt.  Muico  iji.iur  n.- 
ims  ncceftc  cft,  vc  ad.ccta  caufa  cxhc.edctur.  Ergo  ncFos  cx  filio  (upet- 
ftite  cumcft  prrtet.tus  non  potcft  habctc  quetcJam  ex  propna  pcriona 
tanqu.-mcxhcrcdatus.  An  crgo  tanquam  prartcricus?Atquimauditumcft, 
vt  qucrcla  dctur  prxtcnco,  mii  ciim  nrarceritus  hahecur  pto  cxhcrc^aro 
Aiioqui  nccclleelt,vtvcl  prartcntio  ilfa  eftecmm  fuum  foniatur.vcl  fpfo 
itu-e  rcddac  teftamcnuim  nt.llum  :  quod  pofttcmum  dici  nonpotcft  de 
faoc  nepote.qucm  vcrum  cft  unpunc  prxterin  polledd.ll.nec  mVis  no- 
uo  lure.quam  vetcrc.  Non enim  luftmiaiiu. conlUcuic  ind.l.fi  ouitfiltum, 
vt  debcat  exhercdari,fcd  unt.im  vt  li  pacer  cius  fuerit  unmcrentcr  wherc- 
daciK,po/Ji  t  illc  cx  pcriona  pacns  conqueri  de  mofriciofo ,  quod  eeo  ita  aca- 
picni itie  ip le  ncnos prcteritus  fit.liuc  cxhcrcdacus,  dum  nc uifta  cx  caufa.  L-- 
dignus  cnim  clJcc^juem  lufttmanus  vocacctex pcrfona puis,(i  ob  propnam 
mgratittidmcm  cxheredatus  iuiilct.  Ncquc  rurfus  cdm  Iuftinianu.  ci  fauet 
idcircoc.  huKt,quod  prrccritus  tant.lm  fuent.r.on  cxhcrcdatus :  fcd  aaa 8C 
nepos,&hcrcs  eft  lilius,  qui  immcrenccr  fiiic  cxhcrcdacus:qi.iquc  cranf 
•nwtcre  adcam  qucreLun  pocmllcc,  (i  cam  prcpaiallct.quam  tamcnprc- 
pame  non  potncr_t,ctii  maximi  \oluillct,cum  nondumclfctadita  Tierc- 
diEispcr  hcredem  cxrraneum.quod  ad  inlbtucndam  inorficioli  qWrc- 
hm  omiuno  rcquircbatur ,d.l.fi  Ptpvumu.ifitmduicm.D.eodUKcmnx 
cafusdt  qui  conftitut.om  caufam  dtd.t,  tamecli  sluina  legis  vcrb^  ollcn- 
dant  gencraliorem  clle  conft.cuiioi:cn  ,&  ad  onincs  cafus  penmcre,  in 
qtiibus  dcccllcrit  filius  cxhaedattis,  hucantc,  iiue  poft  aditam  ab  excra- 
neo  licnediutcm.  Solos  cnim  excipitduos  illos  C3ftis,ii  filius  autc.vurcf- 
le  qtierclamrepiidiaucrit.aut  uciti  pcr  iilcnDum  quincjucnnalc :  addic- 
quc,  poft  tdutmftUKtt btred,tMtem, ciunnecuaii,  nccexprefsc  rcpud.ari 
poteft  qucrela  antc  aditam  hcrcdiratem ,  cilm  nec  prhls  compcut.  Alii 
vcr5  duo  cafus  quos  noftri  cumulant ,  vtcx  duobus  raciantquatnor.non 
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fum  fimilcs,  nequc  pom  dcbc.u  in  numero  exceptorum :  nimirum  li  6- 
iius  «ncredatus  vcl  probetur  mgrau»,vel  ruent  in  aliqua  re  infotutuj.  Nam 
in  pr.orcLafu  non  exclud.tur  querela ,  fed  fiiccumb.c  nepos  qm  «  patni 
lui  pctfoiu  q.tcrelam  piopouit.  |»oftcr.orc  vcro  cafu  excJuditur  q.uJcm 
que.dainortiL.oli, (cd i.on  cxclud.tur  tranfm.flioquam ex  Icrc  luitmianus 
mduc.c.T.i..tundem cnin»  mr.s  habet cocafu  rcpos,  quantum  fil.us  >pfc lu- 
Dcret,l,  viuetct^c\.oiiem  fclicet  ai  fuppletncntum  ex  l.*mnm»iaJ  C  « 
quam  act.oncm  Iult.nunus  fuSltitint  m  locuni  qucrcLr.  Cctetum  nullo 
caiu  pacurdanqucrclai.Muc  aclioncm  ad  fupplemcntum  hu.c  .  cpou  cx 
propru  iwl«"a,quanuisrucntc^^ 

xeritpater.quiaciun  filius  fupcruix.t  ,&  femcl  fucceflio  ddau  riut  IcJ  , 
pU.vd  alq  iplo  v.uo ,  nullc  protfus  funt  partcs  nepoi.s  m  f.iLccaWo, 
liue  contrateiLamc.icum.i.uc  ab  imdkto:  unquam  ou.  ncc  tncer  UbZ 
ros  cojniinicrctur.quodod  caufam  fucccflionis  arcinct.c.Voi  i  paucfuo 
anccuerutur.Quid  crgo  ei  prodLifec  lubcre  qucrclarru  Nan  00- 
Uiicrec,nil,lunien  vrctoru  c.  proJdlct.quippe  qu,  .uillomodo  poflic  ab 
mtcltato  lucccdere  auo,  incuu.s  umiluno,.cc.-uic  ille  pnmum  Uradum 
morcis tcmporc  M  ..t  sci...ntcmpusct:am  mhoc  ncp„tc  pro-csc  ipctaan- 
dumctTecjmdc.ntcluc.  i.uccliTor.c  quaicur ,  con.tac  cxd.  l./7«Erfik 
ncc  quilquam  cx  t.uctprcc.bus  .tcgat.  Ncc  mrfus  portctca  vicior.a  prodcf- 
lc  hiio,  qu,  um  cum  not.  modo  dcLiiKtus  ,  fcd  cuam  vtJ.ur  &:  e(fr 
caciter  exhcred.itus  rcpcnrccur  ,  coi-.f.n.  .110  lc.iicet  iclh.nenco  Pct  a£ 
uoncm  cxtranei  h«cdx/./i  p*tro»*t  u  U 1  ttjhmtnto.D.dt  kon.  hktrtor  LS 
p™mK  Sl*tfi<U,commjr*>*.D.*dSC.Trtb*!L  Nam  qut  feincl  ..  ..  .  t 
iione  aliuiui  dficacccr  excl  >fi>s  ruit.in  pctpcruum  rcmanet  cxclufus.  I- 
dcoque  henc  prudentes  noilri  loleuc  d.ccrc  muulem  c(le  ciucrehm  in 
omciod  triumenu  c.  qu,  nullo  cafu  p.flit  (ucccdcrc  ab  r  tcltato  c- 
uamf,  caiu  obtineat  d.\.  ptfhimHC.i.uD  Jc^fctJlMm.  Quod  ctim 
ua  fir    nonpoiTum  intcli.gerc  qu.d  libi  vel.t  Baldus,cum  ouTvt  erfii- 
gut  ob.eaioncmqi.ar  fic  «  tLi.  /7f,« /W,,  eum  textum  procedere  quan- 
donepos  vultvcmre  ex  caufa  praer.t.o.iis ,  quod  cu.u  atccndatu/  fia- 
tu5.Kpoustempore  mortu .au. :  fccus  auccncile,  qu.tndo  vcmtper  ciuc- 
rclatn,  vbi  rubet  locum  cdiclt.m  fuccctfonum.  Nam  pra  tcr  id  qubd  X 
princ.p.j  pctmo  cft,qt«ro  quis  alius  fin.s  &  eftca..s  huius  qucrclir  ef- 
fc  polkc,  ni(,  vt  facerec  .uum  ..ueiUcum  .^Qu.d  autem  ea  rci Tprodeflet, 
ctlmnecpe  polccaipfe  cx  propru  pe.fona  fucccdcrc  ab  intcftafo  roflct. 
neque  cx  pcrfona  patr.s  qu.  cxhcedatus  fuiflct  :•  Deindc  rurc  rclLniio 
BaJd,  prxfuppomt.poirc  competerc querclam c,  q.u  fit pra^ntus,quaD> 
uis  c.us  prctctuio  non  habcatur  pro  cxhcredauonc.  lam  cn.m  oiic»? 
mus  nepocem  hunc  qui  a  patre  fuo  morus  aui  tcmporc  anccucrtkui, 

fZr  t"?  Fr?  non  » '»  quo  ipfe  B.,ldu,  nob.fcum 

ientu  coi.tra  Bartolim, ,  fcd  et.amii  rucru  cxlicrcditus  ,  eam  camcn  ei- 
hcrcdationcm  ineptam  &  illuforiam  eJfc  ,  cum  non  poflit  mag,s  cxdu- 

SfSrJ  £a£C*ae*Aa  '  l"«  Pr?cuc.  fiipcr  exiltenuain.quemadmo- 
'"Ittortcliaacnus  vc  cumcxcludac  anouo  bcncfico  uaimnillionis  quod 


D  £  C  A  D.  XX XX,  ERROR,  V. 
ci lulumaiuisiudtiliii  indJfi jHuftiium.twiiici  quxfupu dixurms :  lcJ  nua 
pcrui:ct.i  ic<tioiiccaJqiiri:ur'ciu  ollram.qux  ctt  «Jc  r.cpocc  ,qu;u...n: 
cxptt>prwju4  j^l«iafropt>iiciiU:.EtUthoccg(iiioii  ur.t'imaDyj:n,fiar:a- 
lo,JJaldo,fl<  ahis  pcne  ii.ntimcris  lcquacibus  4iilenix> ,  lcd  euam  a  iacobo 
Bou.a  quo  iidcm  ouirus  dillcnlcruiu.Naiii  ciim  illc  dcicudctci,quod  noj  u> 
luumsm qi  crela non cllc locuui  fucccliotm cdict-o^k tan.cn  vr^ctcturcx .c 
Iponfo  Paoi.  iit  dl  pat.D.dt  tncjj.trft.  non  ajiud  habcbat  vit  bonus  qu<  d  poi ■ 
let  reipondcrc.vcBaJdustCfcrt,  i.ili  quud  lcx  illa  dcbcai  n  celiigi  dc  ncpuM 
nonprxtcnto,lcdcxhcrcdato,quaiip^uaci'.dum  huiclit  uiit.tucie  «jucrv- 
bin  uomine  pcoprio.proptrt  uuutJaui  exhercd.  uouis.  Si  quiscniii  cai.di  :u 
kntcita  wi& mtet  ptcuuoricm conua nos tucri  pctg:tt,rcipoi  licatoric.  •.> 
t)dMquA'nosprt>x:iTicvonu?U.ildurndiiputauiinii»  Scd  lelclicrunt  omi  i_ 

lftos  VCfb.1  I'.i  .il. .'  ntens  atimist.it ut  ■.zi.1a:.ii.m  ■ ,'  , ,..  :  , .  r 

inccJii;4untciijrr%«»^i«^Liatai  ingraducxeadem  tameu  Lmea,liuc  aiccndeu 
d(BU»uc<klccndcriiuni.Au]uc  icali  poruuadcllc  pctfoiMS  diuet£  cun  gra 
JtinKv,m  Imea  detbeikicniium  icqucntctu  mrclliguiit  nepotctmquia  ljui  pi  <,■ 
.  eflMfeiusetlSt  -.eiy  ui  ln.ca  aiccn  Jcnoum  lcqucnum  mtclhger.c  auum  ..i:c 
aui«Ut(]tion:air.  quiprxccflmpatet  autnutcTh.uc.At  nonilta  1'auh  /cnunua 
eitieqtieiueineiiiinintclbgiunoiiLjLU  lequitur  ingradueiulclcm  hiiex  ,qi:<« 
feoiu  nuuquam  poccti  giadusjvoltcriorpuori  fucccdcrc,  liuc  dc  afccndcniiu, 
6ae  defcidcntn:ni ,  aut  traniucrulium  lincaiiifpu;cu:us:  iLxicuiuccmuiiL, 
quicumJuc  .  .ib.  ;     c  diucrfajminulqitauorahihlmca.nonpotuitaiimitci 
arf<qucrclanv,j]ua:id:uaiiub  fauocabliorishnex  ipfumprxccdebat.pouquc 
admuu  mtc  !u>  1  :f.      :j:nspotcft:.vt  puta,iiquis  cxhcrcdaucrit  hliiim ,  cv* 
prejtcnerir.vci  txhcrcdattcin  pauem.vt  n  fpccic  quatn explicjuimus,//. pu- 
ttr  ffaymJLui  iiqtus  intttcuu  t  urpi  pcrlbiacxhctcdauccic  pacrcm  vel  matrc, 
CV:  prxccnctK  lucrcm  c6fanguincum.Siciitcnim  prrccdeucc  caufa  hhoiuin 
patris  intcnciopcitdct^uvtnonpollccpaterqucrclaincxcrccrc  ad  ptoptiu 
conintodtuii,t]uaiidmriliusdclui:cii  ad  a<cu/acioucm  adinitti  potcit.  d.  I.pa- 
ttrjuintn.ysu ncc  .10 uucluto    llct  admitii  pater defur<it,nili  poft  ipliusli- 
berosuUiN  1  uii.s  csillciu.bus  Iifciis  pouot  eit  cauu  alccndcntjuin  quinn 
rrauum.qui  nonnuicx  laictccoiuuucufunc,cc  contcqucntcr  iicutexchitb  h- 
licMjtuaaqiiLrcl.im pnor  adnutti potuit,IociuHt ^it\\,d.l.pttttrfilsnm.i^.  ijui- 
dcm*ctiam:i  dctunUm  tclic^uaitticpoumexHiioiupciiuu'  (  llccntm  1'  >, .. , 
illeetraciiux  iurisncccllaiioirii<lJ|Betjduseft,citm ncpos  nullo  cafupoliic 
ab  intclUtolucccdcrc  au<scuifiliiisiuyieruixit)iu&:exciulbp.itrc  qui  iucrat 
pneuiltuiyuitqund  idcni  cit,cxivcrcdatus,iiue  r.obt, liuccx  alicjua  cauia  uon 
poiut  adivucti  ad  accufatioi.ciii.lc^uciisin  luiepioponcnd.v  qucrcLc  admit- 
tcmrad  ciMutcr  ob^iiiituum  a  trattc  tutpcm  pcrlouani ,  cV:  prifcrt  lur  ^uo 
dcfuncii^cui  fnnc  uon  prarnirrcturi/icdidum  fucceilorium  hic  locum  habc- 
ie  ptillctJuJichim cium  fucccllbrium  eofdcm  vocat .&  codcm ordmc ,  c]iu,  oc 
quo  vpcaueur  m  luccciltonc  intciiati.hi  qua  porro  ccrtuir.  eli  hodiepottorcm 
cilccaufam aiccndcnuum cuuifcunquc gradus^)uan  s.'  .  .-.  ■  ..  :■•  .X<,i,e.  . 
1  i$,dc  htrtd-.ib  mttft.xienitnt.  l'i  cicrcuu  autem  fratct  auo  111  qucrcla,  non 
tanqui  pouor  tulucccflionc  li  uitcr  auum  &rraucm  rcs  agactu.led  quia  nul- 
luspocdl  locusefic  auojnluccciEoJie  ncpous,  quandiu  auum  pater  prxcc- 
dit Jicut, ucc  iicpoti  m  fucccflioi  c  auvjuandiu  nepoten-  patcr  antcuertjt £>i- 
ccs  itiultomiutis  polle  locttmcirc  rt.un,oiiaiidiulupctcii  aliqtuscx  akcr.dcn- 
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ubuscunifcunqiiegr.id.n  iHc  iit.i:accor,cittn  dc  hicceffione inW 
tur.lcd  nospommus  racVu  clTe  te([amemum,&  cractamns  deqnerel. 


iicut  comjieutfexptoiiriapeifoiu  (ratri  ptrtentocth 
fu.'t,:ta&  aiin  jnrRritboipetercpoieft.li  e-.impaccr  tfipore  01 
r*cwt.ltatjuecxclufopatTei  prop<vieda  querc-la,qu'"»JveJ  eam 
vcl  tcirmoie  inortis  excludi lcpallus  lit ,  criin  admic  tcftamcrt 
pcrquod  tam  aiuisquam  almsqiiilil<ctlc;.;itimmlucccllor  exd 
icc ncqu-  dc  fnrceflianc  lntcftaci , -:cquc  dc  :arc aiu  qnidquan 
fed  ad  al«as  pcifiinasprogredienJum  eftc,  qti.T  ius  habcnt  queti 
d.v.i  tcr  quas  ocrlbnas  mut  non  cft.qucm  patcr  infiiccctfion"fc 
qiiem  ideo  cxficre '  nrc  rcpds  11011  dcnuu^i^.rf  t.fijtiti fitu.Yr* 
Jcfu-.iftu'  iniurt.ini  fccit,c-imei  turpcm  pcrfonain  pr.rtulit.N 
quo.j'ie  paa-r  ar*tcu?rcit,ad  rcni  pertiticc: non enhn  antcuetm 
(uccefliuucMteiiaii.qti.r  rnll.tetVvqua  ldm  tcl  tamcntdni  fuWi 
.vnciicmt  eirnmqiicrcla.qinin  li  qtioquoivodo  amictat  amfi 
iucrcdendiab  iiircltarrnnmc.li  poltca  cor.tingattclranittntw 
relam  i  narTL-ii  fttcutam.Tvo-.  ennn  j«rc:;  qucrcla  Irarm  cipj 
propria  prrfona  quri i  cir"  poifirt.ramcn  r.oltnt,.i:;cobtincTCi 
quc  hoc  cafii  auum  cxcludic  non  car.tum  pacerJcd  ecatn  teftal 
traquod  non  j>otcli  au'.is  vcnuc  j>crqucicl.w,c;mi  iitcxuspci 
fuiscxusrKKuic  impune  priccriic.PatKm  venN  nthil  cxJud'cmli 
&  idco  pocct  qucn  de  t  orrkiofo.Fratteni  dcmquJ  c\cludit  & 
mcntumitdcoqucncc  rubeiqiicu-Iam,qiiai:diu  pai  cr .  jittrn  pi 
io  pacrc habct,qaia tusc tncipit  primum lovtn n  rei  icre  in  fuectfli 
ci.neccxcludicuraurpcrauum.fTiem  &  cc.tiiiicntiimcV  patcr 
pcr  pattcm  qui  iplc  quoque  excfufiis  reperitui,iion  inodo  a  qu« 
iequencct cciam  afuctefnonr,t:cc  lolum  uitamenrana  ,tedetiain  k^B^ 
Dctiiqucpoiclt  unpucari  itTtaton.ciu  curpcm  pcifi  «lJcVpattl  cViiratn  pr*- 
tulcric.non  ctiainciiraua.quiac  itnpatcrcv.  au-.is  i:i  cadem  niubnea»!** 
inccrpolna patris  pcrlor  a  vc  i.ulLiprorfus  aui  racio  habeactir .  qnoJ  ttrri 
liccrpotcicdicdefratre  quics.  n  ali.iJnica.iS.  mea  primus  eft,  ccttp™**' 
iiuuriam  fcrit  fraccr,ciim  p..rcento  vclexhcrcJatoparrc ,  atvue  iraper  cnr 
(cquciuias  cxclu/t) quoquc  aiii>,fratremmhflomii:usprxicriii. ,  .r.iccxhetw 
tuc ,  prarl.-.ra  ei  pcr lo  .4  turpt.  Non  en nn  limt  exclti.lcr.do  parrcm exclnojt* 
uunuta  fc  excludic  fratre,q'.i:    in  aLalmeacftA'  ad  fiicccflioncm  iiitefuu 
hodic  ex  nouo  lme.li  moJo  vtrinque  coruiiiidhis  eft,  linru]  com  parte  1"vlj 
uiM^uith.dtf^»no.C.ad  S.C.Tertjl.  liqitidem  t 
rum  graduu'.n,!ii  eadem  iir.cu  concurrere  nuri] 
icrpo(Iunt,qnalicct  (!".t  Jndiuerfit  eradthtispaternnhtttrminpn' 
vero  in  (ccurido.fuiittimenin  duicrtisliii*!v.:  \*n  Je  poflitqtiis,  meo 
tioniinprobabiiicrtdefcndcrc  hodic<  ot:ciirrcre  illos  non  lnintt*  in 
mofficioli  tcliamcnUiqti lin  in  fucccflioue  tntcitati ,  ciimitistVordo  # 
ex  iurc &  ordnie fiicccfllonis  intcftaci  xftimetur,  ncmpc  fi  fratcr  fit  van"f 
coniumfhis.Nam  ii  fit  cor.ninguineus  tantum.non  potcft  ex  !;itt-n:ani  coi 
tutione  concurrcre  cum  patrc^in  fucccftl  '  •cirteibu  ,  ncc  igitirr  m  qirrrf" 
lcd poftexclututn demum patrem crit .-.  .  r.c  dtis, nu vt fiiccedati»» lo* 
patns  cxcluiijcd  vt  cx  propria  pcrionn  proprioquc  gradti  admittanu" te*^ 
pacris  obftaculoA  ciua  cdiOi  fuccctroni  pcitcftatcm.  Uq',  vctujcV  g8"^, 
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fcnftu elt  4.l.p€»Mi>t*ff  ttjl*m.\<.  alnts  hic  iLtupulu,  fupccdt  Nam  U  vcrem 
eitquod  diximus.iascc  otdinem  qucieUarftiuiaii.!uni  clle  cx  iurc  cV.  rjcdine 
fuccciBorusiiKcJtitijConicqitciii  vtcicturvt  fu«...cl!otmii»cJiclumiuU:it  lo- 
cuininq'ie«[.ifaijoicncfHitu,c)Ucni.uJni(xiunii  .tpui  lututi.i  111  1.  cum  fi- 
Ji)cxiiiccclVoriocJjc>o,c'im  .l^curdefuccefiioncinteuau. Sic  emni  plcticj, 
puunt.vtquanuis  uuec' jili  ix>n  (it  m  luisfucccliio ,  iic  tane;i  iur«.  rujr»r.o 
cx  Lvh.C.vmdt  hb.Li'fnnlhi d.CJt /<^M.W/i.Vcriinirvli\icl«i>  «oill  n.  li 
eilefvtiiei»shabeatbci»eficiumcdicti  fucceiKmj.ciiin  filuts  iple  iiiccfliet.i. 
ckpoileaabiiinucric.vtdiccnus  in  fequcnimus  ad  d.l.  C'**i/ti#ri.Ergo  te 
tenta  euani  cunpai  atioi»  qoctcla:  tVfacccflionis  mtcit  au,  r.oa  p.jteft 
habcrequereUm,ii  riltmeain  lcmel  propofucrtc.licii  luccubucnc.  Dc  i 
««uiisrcfcxin<Jcop<'ircac!mitti  cimiparcttoncmqticicl.tcc  liKceiiu 
iDte4tatociuJis,iuiiictiamfuvccilionispra:toriaf.  i^teia  iiquukm  iui  . 
iailjsdt,nonpr.rcori],vciicmonclciu  Arquiiurcciiiiiiiioii.tliin  fui,  lu.cd- 
>'•••  "  i  mium  nll  ii   ilMbjMi<Wi(hiii,/i  t/rwrniVrnnr  Jr  (hrt  <t  f'f'  1  ' 
jm  quercia  inofKcioll  teuaiiienucviictrim  liiccciloiiuin  locum  iubc 
«:i\quanu:«.  locunt  lubcat  m  fucceflioiie  lruciUti  Hirepritorio.  Plu. 
oj  jafcoucxi  nemo  forcalTuiudcnus  dnrit ,  Nec  mrc  pnrtorio  pollc  ncp occ 
Cv\  i Ititc  admico per cdictum fiiccdfonutn  ad  fucccflioncm  aui ,  'i 

JHE^pcactraterctciitm fuit.quia ctum  apud  Prctorem  fempci obu 
•Mtfilius  ui  ix>tdcaceteceucus,<inuKiotanquani  natuialts  reccncus  iueiJt, 
.      anqoam  adopttintf/l.|^fMf        7-«>»-M  1*"  **  >'•'-  D- 1  ~><dt  *- 
i«r«uncetum  lunt  omiua  invegta  ncpotuv*  poflit  adnucci  raiujuan  i 
ec  canite  Vnde  Iibcn.quanuis  pattr  lic  fuperitcs  cum  p.itcr  S£«nuncj|  ttlll 
f,ut,c\  .ilclUonem  petete  noiuityiut  abquu  cx  cauia  nonpoctnt, 

iH|HpS9^ntclii»mus'li  altcmm  lltorum  dclit.hoc  clt,u  «.  c)  pacer  m  po- 
idbtWCxetirm  fitcrir,vel  cnm  cnuncipatmel-et.bn-.iot-.iiu  |  tfefllOI  HS  u 
tvtcl  pwent.eoainli  poftcj  forte pet  in  intcgtum  rcftituuonem  abrtcntus  m. 
nulhim  neyxni  ex  fuccdfono  cmcto  locum  \\xyeK\XcM[>  mtitfimm.imrilJ, 
vtr,  Ddt /««■^^^Atquiqtwftio  noftra  cit  de  ncpotc  cx  fupcrftitc  filio  im 
poiettaterctcnco.  Non  igitot  meius  perfona  potiithx.umhabcrc  qucrcl  t 
tnotricioli,vr  ad  cam  polt  patrcm  admitutur,liuc  cxhcrcdaftus  tplc  fuenuli 
oenonruerit.cnamli  mala  illaquerclx inofticiofi (c  fuccefliotus intcltati 
«toriarcompatatio  rcciPUtur.Duimalam  ellc compaiauoncm  non  obid 
Wtiin  qwixi  querela  iiiofhc.oiilitcxiurcotuli  .fcdctumquiactimdicimui 
ius&ordmemqucrcl*  inoiuooli  tcitamcnti  afiumandtun  ellc  exiure&or- 
duie  fucceflionis  incdtaci ,  ron  illud  lipmficamus ,  vt  omnes  qui  fuo  loco  c\ 
otdme  polfent  ab  mteftaco  fucccdefe,po|Tint  qucielam  excrcercvlic  enin  fic 
tct  vtcoam  vltra  iratresporri^rcttifiUJp«op^cndxqucreljr,licutoc'  poi 
ngitur  im  ltKcefliort'1  intt'ftati,quod  tamcn  ralfum  c\\,dJ.uD.  d»tn<f  ttfii. 
UHitrii.\\.C.ted.\fcA  hoc  tanttim  wlnmus,intcr  cas  petftwas  crujc  itishabct 
qucrcndi  de  inofriciolo  teltamento,  vt  fempet  habilcs  tcnnhu  pnriupp.>na- 
tur,e«rn  iptuibordmeni  fcniandebcte,qtti  lcroarctur  tu  luueflioiicir.tcila- 
ti,ctlm  perqtwieUm  ct»nqucr«ttir  acrorqiU'xi  ru.n  tuctu  ub»  rdiaa  pars  cm> 
portionis  quam  »b  mteft^to  erat  lubt'ttir*s.Pri<\s  erpo  ptooandfj  cik-t ,  qiuxl 
numuftm  probat  i  poWrit.Wepnwm  et  firK»  fupcrtlitc  cx  "s  pcrtorus  cflc ,  qtu- 
rid  quereJftm  ndmictl  tHifliirivqtum  vt  probai  i  qucat,halKrc  dium  m  uuc  «n- 
ptmendit  c^ijiekr  bctichcfvtm  cdif3ti  fuccellbti  j  -Nain  lt  M  tum  <|tudcm  ctlm 
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cxhemdatus  inimerenterfuit, potcft  nmeiih»bcrequere)am,vt  noscontii 
1iirob.Butfip-djfputauimu',q»ianto  ininus  habeic  potent  ex  pei  fntia  prorii 
ob cxhcredattciem  patns.c itm  >pfe exhcredatus  non  lit, quia  nec  c-xncrcdii 
dcbuit;  Vnus  tantuni  iuns  locus  litpcrcft  expiican.ki ,  .quo  pi,t  iflinvim  nolin 
abunwtur,vt  probent  iti  qucrcla  morrictoii  tcUamciirj  luccciforioedkto  tu 
cum cllcis elt  i  >  d  l.j \.fi<m*icip*mt.  D  dt  kitor ptff.ttntr.t4k.  decuius  vt 
ta  lcr.tcnba  fic  intcrptctanpuc  laui  vidcainus. 


ERROR     V  L 

Dt  ftnter.m  /.;.}  fi  tm.tMip.uut.  u .  de  bon.poff.  antrah 

6  'JuW&StfXf  ^  ^0*-  $.ti.:ttaiisVlpiaJiui<ki>epoi«e3tlilioS 
^."jK  v;*ij9  hluis  wotcuiduxciataura  voiuntaiem  patnv 

"  tclani  moriuioli  tcll.miet)U,his \Cibis,nrr  etmwa 
ntpatt  ts  tjiti  dt  inr\fitt*(»  ttgmtwrm  tit  merltdl 
p*tru  euu  deliiU  perpendet .  Quod  quoi  uam 
ntin  coquodVlpianusin  prjnct.cmiJcm$.\utnuic  ncpotil 
(ioticm  curi:tra  utml.tsatu,  Uaitolns  lic  intcrprctanduntd 
miidcn]  locusilu  I  cjuatui  de  nepotc  |>tctcvi^>,icdtanicupnticiptunt1 
p  kc  qtl  rucrat  pt  rtcr ttus polt  inortcin  p.iu  r» ,  atque  ica eo  teinporc  qi 
Ititm  i-Luu-tat,\cl  oiiejcdaii,cjui«iui!i  Iteinocuui  pta-ccdcbai.Fiiiisveiki 
ucpoie  qoi  fucrrC  pi  .rtcritus  vruo  patie.nec  promdc niltiiut  dcbuenctpiMP 
(ocitvXUO  nutu  per  bonoi  uin  policlsioncm  cotia  LibuUs>(pu9u 

tamen  hibcrc  Jct>cit£X.olLpiiter  f!ii.  Sc  i  tjuitotnm  liludieipoiUiiroVt^»- 
tii  lc^ci  ;,n< .  1  d mbn rbtt  qtuii  loiis^tj aha  iit fententia cjni loci.  Iotum  enim 
..  cpoteex  hlio  cinanapatopicdi.fut:cto,itavi  tctjjjBBioc 
us.ixv;  fbiusncpoi  )nrcruinitaturarcpcructtir,qui  poilct  pctcrc boiuptip^ 
(cfiionew  t  01  rt.t  tiljulasaui.Siccnun  V)ptatuisilabii,<iVwj neptptti**** 
mort.,o t&vo»<nuv; p*ffejfiontnt4uavtUtvenire,admuttn(tHi  eSr*dt4m.\siKin 
icqucntjnusvcrbts  quidqaam  cft.c*  quo  poflit  conuci  Vlpianiim  traoiire 
ad  jliam  ipcocin  de  nepotc  prctcruo  m  vjta  patris.Natn  quod  lcqiutttr»A'> 
emm  per  refcijfiontm  U  qtttftttiu  wfttuejr,efficictiir  non fdim,  luluWtiiratiotr- 
feiitcnt.-c prqcc.e:  tis/c  refponiioadiauoiicm  dubiundi.quc-  cxco  nwiiefl 
potcracquod  ncquc  filtus  cuaaiicipatus.ncquc  ncpos  cx  6iio  cuiaucipato*'' 
m.tti  polsintad  bonorum  pollefsioiiem  att)  aliocolore.quain  quud  pet  pil 
tofcm  exeqiuiatenaturaUfeicindauir  cman  .ipatio.quc  faciebac  vttiliu»'- 
iiundpaiuscVico»ifeqijaKcrnepo>ex  co  poft  emaiicipationera  fufcepae, 
non  utm  tiliu.saut  ncpos^purucxtraneus  uitciitgeTctur,/.^iuM<ri4M.t)a«A 
D.de rit.anptJ>(xio cihn rcfctlla  pcr  prctotctn  cruancipatione  hlius  c**1" 
ivpatus  perinde  rubeatur  ac  ii  fempcr  tu  potcftatc  maniiiR't,inde  videtut^' 
n  v 1 1 tepos  ex co  lu lccptus  am ic tcrc  dcbcat  iiotncn  nepotj s,  tai  I qtiaiuqiii 
patrt  fuofiliussTiquamiuilIc  uitclligetcttir,iipater  cmancipatus;ij)unquJL'1 
itiillefXiquidcm  nirisceniflimi  ciinoti  waicrc  nuptws.qigaA  coutrahit  u« 
patru  volunutc  ti!  ius  qui  eft  in  pathSpOvviMttc»/.^^ \Mfntpu  y.CMpd**- 
bwfe<j.D.dt  ru.nnpt.  quod  Hi  til;oeiiuii<,ipHUj  (f  cu*cJ  t,A fiUm  tmitjftV^. 
T>  fo.Vidcbaturitaq,  fccum  pugnaxe  hjc,  i MJm^  cx  iiiio^st^ij^aWPi»'''' 
fcGioneuicouua  ubuiasaujjCuinciiApfiua;  iiwftuiywiiwo.vjpt*^^11' 
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» wliet.Nainex  qiia  pan*  tanquam  nepos  pctobat  bonorum  poilcfJioncm ,  v- 
^rKjorpetebat  refandi  emancupanonem  patris  1 111,0,11.1  fci  iitct  non  icfniia, 
nd po tiet  ille  videri  ncpot «x  hbo,c|ui  ipre  likus  nunqu  j  ruillc  ciedetcttir.  L\ 
qua  verb  partc  petebai  refcmdi  eniancipauoncm,  hoc  ipio  \ idebatur  petcrc 
vt  pronuiitiatetur  non  ciic  ncpo*,unquam  cjui  eo obtcnto  icpcrifeuu  lulcc 
prusex  uuuibs  miptiis,quaruiii  ius  propmni  illu.l  eit,\  t  c\  ns  ncquc  vir ,  ne- 
<jucwcor,ucijue Jos^wquciiiutiinioiiium.iicijuc  libcii  vlii  ruilic  exiftimen- 
tur.f// *duerfut.lii/iit.de  «*/>f.Nam  li  ribus  nonelict patns  liu,  multb  mmiis 
potn.cdicjncposaai.coinoiiiiifip<r  incdiam pjtiis-pcrlbnain  coiiiungitur, 
l.dttm  6.  D.dt en/Ltr.itncr.  Sed  rclpondct  ad  luuc  obicttionctn  Vlpiunut  C- 
maiiripacioiusrt rlc  i.1:    c*i  qwrtit pet  pnctotcui ,ciiiu  vocat  cinanapatos 
Hntj.i.iHi  n::osad  bbnonmi  poflctlioiicin  linc  1011U.1  ubulus  ii.talu  tciia- 
mctuijiiuc  Vndc  L&cii  .ib  ltitcitato.non  idtiicu  ficri ,  vt  comiiiux ,  lcJ  vt  co 
majp*liben.idiimc.i:.tnr.ki  immcitquod.Cs  noftn,  Iicct  innuU  cleg.uiter, 
fuoiuote  folcnt  iiiccrc,lndact,i  ad  imum  cftrctum  iion  dtbeicconuariunio- 
tmtsiJJt^.ttaimi  '1  .        D.d*  4<4jM./#£«f  .Subiungtt  V  !p.  A'*m  ufitdigno- 
J^^Ktf*  duxcrtt  vxorttn  filau^vi  dedccon  ftt  i*m  tp/i  yuam  patri  tnuiiere  ttt 
Itmkfbert  ,Jicenntt  ty  tx  e.t  n.itnmad  konornm pcf/eijionem  atiiAdmttli.  Qtu- 
braccrbis  .ipparct  uonmuuri  caiinB»lcd  eam  iplam  Ipeacm  c6tinuati,qua; 
ibuiuicVfqucfuitprojKiiiia  dcncpotc  prartcriu>,extuiocma]icipacopi.Tdc 
jfcint4»,qi  liims  vvo  tintiuxcriuciuavoluiicatcmpaais.  Cum  cnim  pollit 
€tn%*hluisciiianiipa:mn()nloi'itu\xotcmtitra  patns  voluntatein  duxc- 
•  v  |H»fisletiani  talcm  vxofci»,quam  linc  igiiom»niauU*ccrc  Qpn  potucnt ,  vqb 
dooaiVlpiaimsctrampollcriorc  caluadmictc».  umclle  i.cpotcmad  bono- 
runi  pollilfioiicmaui,vtiiocipfbprol>ci  multo  igmit  uwigis  adniitic;:d,iiii 
dlcptiotc.  Mjtijsltqiiidcni  vldctur  digius  vt  adinitutur  ad  atu  btuioi  um 
poiklfioncm  ncpovsqniex  igiiominiof.i  vxorc  lulceptiiscllci ,  quani  qtu  c.v 
iwneftjuAiquoiii  am  v  da»..cur  hociiiiqiium,vt  coiiacuimlas  aui  vcnirct  bic 
nepos.quem  tiliusexi^uoiiuuiofa  \Ttore ptxccr  pauis  voluntatciii  iubcju!- 
ict*rauoiicin  adtcrt  Vlpiaiius  Us  vcrbis  qu.r  Itatiin  fcquuniui,  titmpojju  amus 
9ti  turt  fmo  ,rm/tme  txbtrtdttrtMxc  vcrb  vct ba  lunt,qiix  Baiioluiri,aiioitjiie 
mterpxetcs  refelietiinc.N.un  cuin  abfutdnm  putcnt  vt  nepos  iiwoccnj  pt.ific 
obdeJiCiumpauise\hcrcdari,cx d.t.hmifrAires\n.D.detur.pAtnnJ.  PahIm 
n(f*ndtt  4,-j.inpiti.D  de  benJibcrtJ.diui  M*rtt  u.C.dc  futft.  itialtirit  quoJ 
airj*/lp.f  /imjue  txbtrtdAic.Ae;  riiio  lr.ielligcrcquani  dc  ncpotc.  Indcquc  co- 
gBl>audicer^muuticauim^>;ii>ti{^'tcVlpi.iiiuiii  loqui  dcrcpotc  cx  lilio 
adiiucviuo.  Alioqui  fatacntur  candem  Ipccicni  tctinct  1  dc  r.cpotc  tx  hiio 
ptarmortno.nequcumcn  ncpotcm,lcd  hlium  iplum  hullccxlicrcd.uum,po- 
neuduin  cllet niium  poil  mottcm  tiiam cxhctcdituin  tuiilc,  quod abfuciilli- 
muni  eiXeiJ.fi u*  fcnpium  \,.%.vlt.LU*iliis  *?.$.>»  omnitnu.D.delil>.c-  pt/lh. 
Hocvctbpi.xfuppolito.cuincamciivideanc  Vlpianum  iu  Icqucntibus  darc 
huicncpoti  quctcLaminofliciolitcitameiiti,  quani ex propnapctloi.a  uenio 
habctc  potdMUii qui  >cLexprc(Iun,vei  iiicntio lic cxlicicdatus, coguiUui  di 
ccreaion  admitti  hunC  nepotcni  ad  qtauclam,  niu  cx  pcriona  patris  fui  cxiie- 
rc=dau^uju«uatH>ii  paiiciii,X  vimicquciiterexcdictofucccflotio-  Siccnim 
Vipiamis  neceilauib  accipicnduscik,  vtproBarcolo  vor.cra  nos  vrecrc vidca- 
cut.Ac  uos  tucinius  loego  aliam  Vipuiu  uuucnuam  clle.totoqje  u!o  j.viiam 
c.c.;aciiiij!U-i;'.'uciu  ;  ;yr'o..i,Je  jua-tento  ncpotc  c.\  filio  cuuncip.ico  pra- 
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mortuo.acproiiidcvccba  iliaqiicoaftoluniictcilcrunt,  ciitn  ptflit  tum  tu 
tnrtfuc%tnmfue  txhtrttLrt.vion  dchlio.lcd  dcnepotc  accipictda  cilct 
fcnfu  optimaeft  tatioquam  adteft  Vipiar.us,rxcjuisuiifetuti>cpotcin  hoK 
fufceptuin  cx  ignoininioij  vxore.quam filius  duxerat ,  non ex  pains fui  vo- 
lunuce,admitunihilonunusad  lucccilioneni  am  concra  ijA|iiiiliiiilililii| 
id  cft,pcr  bonoruin  potfciTlonem  cOcta  tabul.it.  Elteiuinauod  binc  unim- 
pm.m  potlit.ctir  eim  teftamcnu;:n  conderct,  lurc  fuovlus  notitit  ,ptp> 
temqtic  l»unc,quem  prrtcnit,r.on  poc;!isc\heredaucti:,vtcuni  ■ 
nefic  M  hou<  rum  poilcllioms  coivtu  uoulis,eniam  fuq 
hbcris  c* hcred.uts.quibtu  runnrum  ob mn rcni  oiiuuno 
rclainomcioli  tcftamcntt.vt  docrant  fc  immctentcs  exhei 
*if8  D.dt  btn.pttf.ctntjnh.Kn  igiturmtttat  cafum  Vlp.  vt 
de  ncpoce  prjrcentivpoltca  vcio  dc  nepote  cxhctc<Jato?"Mii 
rtatenim  lemperi'e  praucritonepote:nondeexhcrcdato,  ic<l  qwumenp<> 
tnerit,i?C debuent  ab  auoexhcrcdan,vi  i  bonoruin  i-olkliione  contra uba 
las fubmoueretur.Ac,  inqu)ct,qtiK  icrar  ncpotcm  exnet cdan  ob  deliciiin>  6- 
li|,c\  alenoouioprarprauari  iniioceiiteni ,  vtioqumir  luftinianus  ml.pi** 
frt  Hj.tegii.C.dt  incff.ttfttmtWi  hoc,iiK]ua,iunurum  clt ,  quod  induOtquc- 
relam  inorTicioliteftamenci.ciiiii  iinmecewercxhcrcd.nu\  uTcrituriitfBO- 
mninovel  inftitui  debuic.vcl  nonnili  cum  iufta  cauia  Mherwari.ItaqueiiAiI 
in  eo  abfurdi  auc  lniqui  cft.quod  hic  nepos,  quamuis  iHiioccn^cxbcretw» 
fed  ahfirrdum  cV  nuquu  emcr^cre  incipcrct ,  li  ex  lolo patris  dciicVo cum* 
ftt  ipic  innocens.omniiquc  piet.ms  oofcquta  auo  prjrititifiet,  lurrllornaisi 
condeinnaretur.QMjiiqtnni.li  propnis  inlpicere  voltimus,non  tamcxtefl» 
na patrts,quiim cx ptnpria  vidcturcxhcrcdacus  hic  nepos,  qui  idcb  tuueioc- 
redatus.qubd  fufceptus  lit  cx  vxorc  ipnonuniola.  Nam  ctlm  igtiomwioun- 
|i)  vxor  ilufit,qiiamhabcrc  dcdccusiit  non  tanuiin  ipfi  rilio  cam  habeiin, 
fedctiam  iplius  patn ,  apparct  iuftum  cllc  dolorem  am ,  li  nepotetn  honc, 
qumuis  alioqui  innoccntcm,ex  ca  caulla  cx Kcrcdct ,  vcl  ob  hnc  ipfum  ne  * 
gnofcendonepotemcx ignomuuofa  n.iuim,  ipfaniquoqucignoininism^- 
nofcerc.acvltrb  fubire  videsttjr.Nequcruilus  nouuni  furt  l^^^prl^dent»^^»■ 
teri,vtex  alccriiis dclictroaltuscxhcicdarctiir.  N.inicV:  pofthmnofawWCi11 
vtcromamscoivluiutoscxheredare  olmi  parcntcs  potcrant,*:  plcrun»f« 
cxhcredabantH«de6quc  vtiliter,  idcft,  itavct  -ccpcr  qucrelam  rdta»«Wy 
rumpi  polfct,  l.ptfthmmnt  ^.D.dt  inef.itftnmc  itt.dt  I4t.ej- ptftl».  k*ttdj*f> 
vtttxbtr.D  f^r.noflquod  in  co  ft.uu  aliquam  jiiEF«iitudiniscaufan>  Jdrfil^ 
terc  potvuflcnt,fed  odio matmm.ii  rbnc'  mimh calt.e  luillcnt.vt  euis  ev^ 
dationismctutnofficio  cV:pudicitta  rctinerentur,  fcicntcs  aliotjoi  WJJ 
partum  ctlcrent  miferum  futjiJxuTi)pcr<.^ni4qiicegcltate  laborStem'  iS 
crgo  racionc  potaat  &  dcbeb.tt  pcrmitti  auo.vt  ncpotcmcx  ipriTHini<*. 
Iii  vxorc  nonex  fuavolifnt.uc  futceptum  cxhcrc.l.uc  p<)llet,vtcometlll*,, 
ttlioquinproterui  &  contumaccs  ab  eiufmodi  iniptiisabftincrfr.Qiiiro  m" 
ri  emm  (ant^qui  i  c  Hclinqiiancm.igis  libcrorum  fuorum  caaft ,  qt*m  F1^ 
priopudc«,propTiivcrericii!i  mctu  dcterrentur/^if nidftn I.D.p***, 
c^p.«i»^/.C.«i/./tt/.i»4i>/?«/.lnquortirftu  obfeniafidvim  eft 
gbnoltroi,exi(limantcj  iuftamolim  fiulle  caunmetAcredatlonlsi ^ 
aut  filia  nuptiai  contraherct  fine  conftnfu  patri.s,(ti-ine  probari  <*  ^r^]. 
e»i»«/»/.Vtrumque  enim  fidfum  eft.Nam  fi  pctWtj^tt^ne  r^ttis<«^^ 
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nuptias  contrax't,  in  eius  pcrcfUrc  hut  ,  slque  adco  m;ulVjr  &  mut:lcs  fnnt 
iiuprJ*,vt ncc nepocis pomen mctcatur is,qin cr iplis fufcquus ctr  d.ifmd 
mtr/mi.lnlht.mCfcSto  nimitum  iurcciuili'nam  lurecanonicoaliud  ctt  i-^.aii. 
ytsn.fuftiruit.oco^vx  religiorcm  facramenri  matrimonij.ciiuis  maiorem, 
qulm  patri.T  potcllatis  .nitoritatcm  clle  fa  Tofan£ti  Ponnfkei,  vt  catcra  o 
rnma  decrcucru^t.qiJodScTnJciuinaSyi-.oduscoiiuamifcTO?  frcuh  noltti 
Nouatotcs  fub  ana^niatlsuarnafanticOProindenoncli.iiii^Hlnepc^cmc-i; 
calibus  nuptiis  fuLcptumexrteredare  auuidebcat,aut  ecain  poffit  .tamctii 
maximc  Melit.quiiC(ittineposnonlit,(ciiextTaneusiccrtiunc(t  in  cxtranci 
pctloia  cxhcrc  J.-itiorern  prbi  fui  fneptam  clYcJ.  jniddm  \\:.D.dt  vob  cblig. 
Ncc  inagfsciPnttprdirccbonorum  pouciTioncm  conir.uabulas.qualipra- 
•  tcnto;  qaamauilttlcgllator  ius  dicci^di  iuillaii',i;.K- 1' .-.i:  :irx  ...  :t.u  :o  .i 
mentuiii.vt  om-mrrn  optime  Vlpiar.tnpiobac  in  d.Sfi emdcipMui. Ergo  nec 
habcret  querclam  iurccinili^Juaiiuiscllet  cxhcrcdatus.nili  co  modtsquo  ha 
bcnt  cctcn  omncs  qni  obtincndi  Ipcm  non  babcnt  ,Sc  qui  melitis  laccrcnt, 
flfbnptibji  m.vihiis  fe  no  vcAjrctiijVt  f^.f[-t  mi  c(t  in  l.\.D.dt  uujf.  teft.im 
nquam  accufacioiiem  pubhcam,  ad  quam  omnes  admictunuir.fed 
Itvtc  non  alfus  potcft  vmcqre,vt  cx  ftia  vi£tonalucrum  fenti.it,  quiim 
ab  inteftato  babdt  yo\c\\-,d.l.pc/ehumm  c.ift  fuu tx  kn perfomi.  D. 
fn  quo  ntimcro no dl  hic  ncpos,qt"  nec  ncposeft.  Qi£hI  fi  jxiuav  filium, 
rwa-fnrem dnv.it  liisc?  pains  voluntaie  fu-tlc  emancip.ttuni  .conltat  non  fn 
hjm  valctcnuptias  mreciuih^/././f/»«»  em.t»ap*tnt.ij.D.de rtt.nupt.  Icd  nc 
qnevHumifeare  debcrumcfle  filij.quicum  cxtta  ramiham  cuctpauis, 
coniinfum  requirere  non  cogcbamr.Cur  ergocxheredari  ob  cam  caufain  po 
terit?M:iltiS  min  is  licebit  auo  nepoteni  cx  ns  nupuu  lcgitinic  fufceptum  cx- 
heredarc.cuiusfauorabiliorcm  ccrtc  noii  dctctiorem  caufam  clle  opoitci, 
quamfilij.qui  nuptias  concraxic.Quare  ncc  Vlpianus  in  d.  i.ft  tmmttfMtnt, 
lta  loqrBtur,vtdicat  auum  potuillc  \  ti  iurc  fuo ,  ncpaCemque  cxlicrcd.trc  ob 
id  fblatn.quod  filiusemnnopatus  vxorem  d.iverac,  non  tx  patns  lui  vclunta- 
te,(ed  ob  id  catiim  q  ignominibfam  worf  diuciat,cv  quam  habcrc  dcdccus 
CTacinontaniumipii,fcdc5c  patricius.Nonorrendiinatrcm  filius  ciiiarc:pa 
tus  ciim  Viorem  duci t  pr.vtcr  patns  voluntatcm,licei  hoi'.cftius,&:  lor.g<?  me- 
lirts  tacturus  fit.li  pacrisconfciifumcxfgaf.tantum  abeft  vc  cam  vxorcm  du- 
cere dcbcatVpiam  ab co  du.i pa-.cr  nolit.At  ofrer.ditpattcm  filius.quantum- 
insemancipatus,ciim  ic  ouin  iofam  woremducit,  quonurm  ignonunia  fihj 
patris qn  -.que  crt,<r./.i,/7j7*f<«r'/i..  Nccpcrminciidumert  filioqui  proptium 
pudotcm  neglj^it,- 1  p..:ris qtn  quc honorem  lidamnpunc.hkoqucveiuin 
rfrq\iod  VlpiaVu^  ait.ime ! .10  vti auum^qui  nepotem  nbijledclictum  filij 
eihercdat,  tiimnn  ib-.-t:  \i<  .n  !i:ciiuftacaufaipfiusfuij  exhcrcdidi.Qui- 
rjuani  Kbc  atuftiiii.inocorrcctum  hodie  putant.in  Notieli.iij.f/  cumdeupp. 
cognefc<ip.\\.c*»fi!.\\.M cor.ltituic,  \ t cx quatuordccim  duntaxa: caulis pof- 
flnt  libcri  3  parcntibus  exhcredari^'ntet  quas  hxc non  cft.  Iilq;  Diicoius  fen- 
tft  aJ  J.i.fi emnncip*tm.num.\.(cA  vcreor  ne  noti  fatij  bcne.Nam  Iuftm.  in  d. 
$.cMMfu.vtrf.  fi  edicm  tx  prxdiF}u,\H)n  obfcurc  innuic  pollc  cxheredati  fil  a, 
quarante  vigcliniiunquintum  annum  fine  conicnfu  pattis  manco  fc  copu* 
lauerit,«onnain:isquiir.ifiiiicotpiisiuumpccc3uerit,  adcoque  illarr  jti.t 
poft  xxv.annumnirplicfincvo!untatepauis,iinniiLbcri  homiius  nu,  :ias 
elegcrttJEo namquc iulo cafuvuUluftiiuanusi.onpoflcfiLj' ad  ingratici  Ii- 
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ncin  imputan  qtiuJ  fuic  pauis  voluutace  nupfccjc.cuni  non  cuJpaluj.ltJ 
1'accntuni  id  comnutiile  cogr.ufcitur.Culjw  uatecuiri  nulla  ciljuli  ciinjtte- 
•;ligcntci  iuctunc  m  qurrcnJa  cond;cior.e  rtlur  ad  aiuiu  •.  lijuc 
\  c  in  coJ.verf.faiptii  cft.SeJcx  rauonc  ilU  luftiniaiu  vjdetui  nuhipoilcpto- 
bari  uon  mah:,  I  iLani  poiU.  mcrnn  cxhcredati,ii  ctiaiii  poit  vigcuriiu quuitu 
mnum  nuplcrit  hjmii.ugnoir.iniolo,  quamuis  l.bcto  :  non  ciutn  jolli; 
ic  tucii  hac  caoo:.c,quam  pro  ca  vnicain  lut:u.i  .nus adfcrt, yHutmfmttl- 
pj Jed p.nttttum  id  (emmtjijfe  cegr.cfcitur.  Quxxicjum  patct  tegligviuiorfti- 
crnquam  Jcbucrat  in  fili.i  v.tj!lo.anJa,  luttuin  cjiuJcuipiarbcthljatacuia- 
iioucmii  poitealiiiepatns  colcnfu  i.ubac.itcmquc  lip.iup*ri,auiiiuiius.ri> 
bili,alitcrveiiu.qtia]isco  iJitioi.is  vuo.at  noitc.      .1  igr.onuiuufu^fiYiBn 
ci:gaty&:  calcn'.,cui  honcthtri  titerit  pi.clatuia.lei  uum  hnni:ncni,c!uinBioJu 
probum^ic  lrug'tQuodliir.riIiavc:c  h.cc  Ji.utut, muho  imgisifllil|»locu 
tiabcre debcnt.qui  vxorew  igiionvir.iofauiduxerii  iluc  o  r.fciJu  pauifcincD- 
msciat  poceltate.Siquide  lotige'  maiocfi  foot  injuriam  patii  liliui  ,<jtai\uitc 
igiiuiuiiuoiam  ducit  iinc  pattis  voluncatc,  quam  tihaquc,  ignonriiiiofovi» 
iuibi  1,^1:111  cxiniptijs  filij  agnafc.uur  fuushcicsauoir.uuo,  cuinuL-^iijput 
citiircvi:ui'd^nlia:>exqu.iquii'.aicniir,fuus  hctcsfn  patri&aiu'  pjtcnift 
i:onauomatcrno  d.ptruU.  D.dc  ^ifc./it.tut.fl  l.cum  r.tpa  C.l.fijuuwgdi 
l-j.C  fty.D.dt  *dip:.k,fed ji ytw  >:ep.tjs.tKjht.ecd.y.c^  clt  quuJqui»  obljcat 
in  tota  luitiniani  fiiptaJ:c>a  conltitucionc  i.ihil  eilc  fcnptuui  Jc  bliofanillik 
vxoreni  Juccnce  cicca  panis  volunta;eui.Re(poi  ,J l  . :  c : .. : :  jMxelt  cx  co  faS$ 
boc  clIe,qu<SJ  inipcao  lurc  cju>1:,vi  J.xunu-i  ,ipl"oiure  1101;  vaicic:  1  lujpux 
quas  ffliuuanuhas  linc  coi^nliipattiscontraxiHi.1 ,  .  1  pron  dc  riiilmco^, 
I11  rclinqudctut  lucusqu.vftn  1.1  ue  cxhtrcJar.Joiil.o.qui  inillanipauj  tix.it- 
fctinjuriaiii,iiupuast.  utilfj  conualiendo.  Multo  n.ij;:U  dccxlwRVaJoilC» 
pocccxi;:,  iui[>C]i  lulccpto.q:  .  1  .«.t  r.epos  cilc;.Po!tcj  \c;bquini  pLcuitdl 
nijptias  iucc  Poncificin  valc:e,&  quudcli  cunliqucns  ,  magiiaiiitXCwJinM 
liuptijsiicn  injuri.nu  paiti,lihbu.\ignoiiuuiof.un  vxorcm  Ju\eiu,quiiuji- 
patct  minquam  hiillct  cleclurus,  mbil  tuuiu:  cll  1 11 1  1  or. lit  cj lultacaulact- 
hcrcJationishtxlicj^ennJc.uqucol.ni  er.;t  111  uialculoA'  jxrniJc  atqucCN 
liodiccft  111  fiIja,ivaiieni>ijicocrcctahac}urtcVlpiar.j  fci.tcntia  md.yjit- 
mtnctpttuj.Dwcs,  ita  crgo  lutiuum.vt  in  hin>  quoquecmancip.iio  ijcnidl- 
ccndutn  lit.Namcvdeeo  luquitur  Vlpiar.ui  11  a.i.ji  emAiictp.uujxpiocL  Uiol 
lultinajtus  ncccxprinut,  ucc  pra:tcnnittctc  Jcbucut,  tiiin  niliil  Ptuitificjo 
iutcinnottatumiit,<iiiaiituiii  ad  rupti.ivcn.arc.patoiuiv.qr.vtti.-.moLoi 
lcbarc^ircconlcnfupains.  Ego  vcro fatcbor non  illi  bciic^ uacllc.vtr 
111  filioeinicnutoiulta  lvxciithuJ:c,vt  ol)ni,c.iuiac.\hctcd..tiuinjJcJ 
bonihildehoclultir.iaiu  conlbciitianc  concmcti.  Putclt  l.jque  injurin 
ritpatri  pcr  i^iuyniiniolasfilij  niiptits.icteru  ..J  fecunJuu;  iliuJ  t.iput  c* 
lirum  ingratitudinis,quodlu(tiii!.iinn pcrlbir.git  lus  \ crbi  ,(i £T*utmd;<* 
lientftttm  tnjuritm  tis  tr.fefftt it .  An  non  ciuni  giaui,cV  li.Iiiir.cu.icltjliajn- 
)ui'u,tnia: ingeriun  pauipcrigiiomiiuolas  rilij  nuptias.cum  j-crcis  non  tan- 
tiim  filius.fcdcti.mi  patcr^dcotjuc  tota  tanulia.cV  cognatio  dcdccorc  jflici- 
atunNccjucvcrbeiiilbinanduniclt  luf.iniani  mftein  illam  faiHc  ,cuincai> 
fas  ir.gratitud.nis  c.mi  iu  liberorum,quam  in  jarctun:  pcrfonis  Cei  10  i.ianc- 
10 cor.dulit,vt  c.xs  abrogaret,quis  vctus  IrnlptudentJa  pro  lullis  agroiici-i; 
pr.cfcttim  qui  aJucxam  lubcant  rationcm  picucis^iut  cu.un  pubU  c  htt* 
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ttactr.fcd  cant.im  vt  noncllcl  111  potdlatc  tclt.tcor  is  DOMI  libi  exhcrcdadoril 
libcroru,atic  parenrucaufjs  comintfciA pto arbuno  authos  autillo.sexhe- 
redare.Atqui lux  ingracuudtiiiscaufa.dc  qua  agimtis,clt  cx  carum  uuineio, 
qtias  prudcccs  nolln,  quibus  rilui  v/quam  prudcnuus.pro  bonjs  lultifq,  ag- 
itouetuc&quxnonpotcitvidcri  lublata  pcr  luititi].iini,quni  pubhcaeciam 
honeitas  ab  co  violaca  dici  polfit.cuius  camcn.ctim  in  omnibui,tu  prxcipue 
in  nuptijs  &  conjuiictiotiibus rjcioncm  habcri  oportct.  / (trnptr  tn  eaunlito- 
minn.4fUD.dt  rtt.nupt.  quuniiTurum  coimaftusriupuarumptibhcam  ma- 
gii  q:uM  priuatam caulam  habcrc  cxilumantur,  ncctam  aconcralieiitibus 
iplis  rict  i,qujtn  j  ramilijs  vuiucrlis,quib.  hcrcdcs  lceuimi  cx  ijs  nuj>tijs  pa- 
rantur.Quure  11011  elt  qti:>d  uin  quts  mirctur  tihum  nunc ,  qttt  non  cx p.utis 
voluntatc  vxorcm  ignOmtnMUtt  duxcitc  t  pauccxhcrcdan,  v;  olmi  j<otuiCt 
ita&hodicpoilc.  Scd  illud  tnwpt  miran  quisps>fIit,ucj>otcm  cx  eufulceptu 
cxhcredati  olim  j^otuilic,quc  lanc  tatcitdumclt  hodie  cxhcrcd  ari  nullomo- 
doob  hanc  caul.tm  pullc.  Ncc  cnim  dccodici  pouit,qu»d  dc  tiho  iploi.ixi- 
nws,&  quoil  «.o:iiiiiauotcquirit,it>gcifiMc  iliuin  juouihoi.citam  bancirao- 
tumq>u.j  tcr  quam  dcbcaccxhcrcdju.Sji.uc  ncc  quifquj  benc  d.xet  u ,  polle 
fiodiep  >;t jmuin  in:  'otcccmcxhcrcdaii  j  j>acrcot>delictum  matrif,tuii  fbf- 
ccbor.a  inci.iccv  cocorltlio,  vt  cxhcrcdauotlla ci  j>roltc  n  ttUiOttatn  no- 
ccattquomo  !u ian".  oltm  plcrunq, cxhctcdatki  ticb.it, /.«*/// •  8.  D.dtlii/.tf- 
pyi.i.a pAtretmt  \i.$.ft  fuu  non  muU  mtntt.l.  Paulut  refpondit  j,-.t/tpr.  r>.de 
ien.iiieri.i^:c  cnim  lullinianus  td  cgiC,  vc  l'beroi  dri  quos exhcrcdau-  patcr 
vcll€t,detcriorcm caufam faccrct.lcd  vtnichorcm.  Fit  aucc nteuoc  ctim  cx- 
hcrcdicur  bona  mcncc,dacrirquc  ijs  tidc:commillutr.  nt  ccivpu.\,quo  11:  fuam 
tutelam  vcncrint.q  jot ics  prudcns paccr  liihrico tutclx,  ftdcicomn.idi icmc- 
«Kumpr.rfcruvt  ioq.iuur  Papinianus  in /.).$. chm  Pttbdhti.D.  devfur.  Atlit 
decerior  quouesexhcrcdancur  mala  tncine  Ncc  fa  e  iniquum  cu  quod  luftl- 
manti  s  conituuit,vc  proptcr  dclicrum  aut  p. :  fona  irattts ,  qua-  iofa  f»;i caflls 
fufpictone  pudicuc,  taborcc,cxhcTcd.iri  nopoii.t  til;tis,qu'dt  innoc£s,qi  cm- 
qucnuptixdcmoiillraiit  nbu  ellc  illius,a  qtioexhctcdJuir.AI  cnocmti.  ..u'iu 
prxgrauari  ncmo  dcbe:,qiionudopr\-grauarur  is,qt.i  vcl  a  pauc  odio  ntatris, 
vcl  imatre  udiopacrisexhcredacnr.liiiclitpollumus  fttlC  mi-s,  Jc quolufti- 
ruanusin  /.  (i lUtsfuo.w.S  legts  C.dt  iKtjfte/lA.fmc  eciam  cxtra  infai.cam  cO- 
ititutU4,dum  nec  ipfe  dcltquctit  l.pen.ver.  cum  tntm  c  ad ipftumi  C.de  legit. 
bmd.  Ecli  eium  qtu  cxcra  infanttam  auc  ptipillancat6  conltuutus  efl  J 
fi vdit,dehnquercA'  aliqttam  11  gtaticudims  caufam  commiucte ,  nemo  c;- 
mcn  ob  id  luil^  exheredacur,  quod  potuu  dcLnqucrc,li  non  cti.im  dcliquit. 
|pi6tanc6fauorabiuorcilqui  pocuudcli  qucre^inondchquu,quemjdmo- 
dumcV  Deo  opc.MaxacceptioceKqutpotuituanfgredi,&:noi)cll  u  jfeicf- 
fus.  In  perfona  tamcn  ncpous,quodcaginius,&  cjuem  diomuspocuilleiurc 
vctere exheredari ob dcl.ctum  pattis qui  igr.omtruofam  dtixcitt  vxoretu,  vnu 
iilud  eilquod  wris vccens  alpcruaccm  ,  li  non  111  tocum  tollit,  cctce  minuu, 
quodVipiamis  Ul  d.%.fi  ema»cip4tui,\i  h mu*  nucuucacis  obicctioni  occui  rac, 
non  pra*cermucic,quod  qtti  de  iiiolHaolo  cognoket ,  non  mintls  mctita  hu- 
iusncpotis  quatn  pacrisciiisdclida  perpendere  debcbu ,  vt  nvideat  ipnun 
pcrpctuam  auo  pictJtem,plciuiirv]ue  obieqiuG  pra-ttitiflc,  pro  eo  pror.ucicc 
concra  cdtamentum  jqualt  immcrenter  lit  exhercdatus  is,  cuuis  mcruis  plus 
uibucxc  auus  debucr.it  qtiam  deliclispauistquoriim  racio  ua  dcmum  habcri 
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dcbcret,ii  non  ea  proprtjt  ittcrtcii  Sc  ojtkiis  ncpos  obliterailct.  Oblcrtiandu 
enimeit  nonita  loqtu  Vlpianum.vt  dicac  non  dcbcre  tunc  ncpotcin  condd- 
i! jn,&  fticcuberc  nt qucrcla  pmptct  dclittuin  patris,vt  liart&  cctcti cxilb- 
niant.&inierpreiancur:  lid  ni  ca  cngniuo.:et)on  mjiiuvpcrpedeiidacllc  nic- 
riu  ncpotisqujiiidelicta  filij.Vuaq.  liunir  pcrpcnJcdatunt.dcJiAaMUMi 
eiufdcmqne  hlij  ad  iudtcaiidumcoiicra  i:cpotcm,li  non  probct  lllcfcdeano 
bcnemmcttm  clfc,  licct  nec  denietiius  ptobctut;  Mcnta  vcro  ncpocis  liqua 
fuuc.ad  iudicaiidii  proncjiocecontra  tcttair.cncuni ,  licc;  pacns,ptoptcrquc 
fuic  cxlicrcdattis,  dchcta  probcturt  quomodo  inccrprctati  lunuu  lnctroce*. 
Uccad.hiitus.l  x  bis  reto  app.trec  qtuni  falfum  &;  improbabilc  lit  quod  ijart. 
cVpoll  cum  ali  j  rtotant  ad  d.$  fi  rMMn^/M/,icntrnt!a  cius  loci  hanccllc.vt  kc- 

fjospolltt  vetutccontrateirainentuni  aui.ivon  obftatc  q.  hliusfucTitmftdcx- 
wrcdaciisvol  inftcpotucritexlietcdan.  ideium  non  uui-.iu  ab  VJp.  vcrbis  cV 
nietc.ip ini  aratlouc  iunsallenu  cli.  Ncccnim  Vlp.  trattjidcni  >o,qui  fuc- 
rice\.]'.ciedjtu,,i]!itvcpotucac  vntitcr  ^S:  cum  crrcctu  c\ncrcdatt,quippequc 
'  poiiit  iiiorcuuiii  cilc  vmepjtrefuo  ,k'd  Jc  iicpote.qui  iucrirp:atcriius,ciim 
primumgraduni  lti>CToruiii  ter.erct  tcnipore  moi'tivati::&  que  tdcoaitpof- 
lc  venne  a.l  boi-.or-.im  poffcfliuucm  coutra  ralnilas  ani ,  proptcrca  qubd  auo 
polTil  imptitait.citr  ium  ciim  cxlieredauctit .  ciimpollet  td  t.ucrcobdcliftfl 
patris.qui  linc  aui  volticacc  vxorc  ditxcrat  tam  ignominiofam.vc  dcdccor:  cf- 
fec  noh  mtiitis  aito,quam  maruo.  Qnbd  li  ncpotcnt  lutncatuis  cxheredaflet 
(doiitte,non  aluidaiixilinin  et  fupcrhiil!cr ,  qttain  qucrclx  luoiHiioii  tc#a- 
menn.  biqnaquerela  fuccumbetet  q  lidcmob  dehcbjm  patriv.li  "ulla  fna 
ergoauuni  benemcritaprobarcp)rtct,led  contr  j  vinccrctai  t  on  tatiuimdc 
auo n  ti deiiieriotslcd licnc qtiovjtte  mcTitusprobaretur.  C  ctciu  qiiotieib- 
lius  patn  fuperftes  cft,ncposcx  codcm  filioluic  cniaucipato,fuic  in  poccfta- 
te  retento  r.uiiquam  aJmitci  potclt  ad  bor.a  aui,iiuc  hlius  inlhtucus  tuicJtoc 
exhercdacus,iicqtie]>ei  botn  t  iiin  polleflionem  contra  tabulas,  quianondat 
eatnpr.rcor  alijs  hbeiiv  quani  qui  utie  cttuli  faccrent  tcltamcnutm  nuiltini, 
liemancipacio  nulla  inteiuciultct  :hoc  elt,  qtn  priinum  gr.ntum  ccncant  in 
caufa  mcccflioiitr.it)  quo  jniuicto  luuiquam  ctl  ucposquein  pjtcrantcitertit 
morustcmporc  .ncqitc  ]>er  qucrciaminofrictnii  teiramcr-ti , qtiontam  alijs 
ca  non  competit.ncc  li cxhcredaci  liiu ,  qti.un  qm  evJicredar:,vcl  lultitui  de- 
bucrunt :  in  quo  cciani  numcro  ncpos  uon  ctt ,  qnem  ir.ot  us  cempotc  pater 
pr.rccdic , ncc  li  pater  fuerit  exhcrcdatus  ,cV  polt  aduam  hcreditatemjl  iaoe 
pro}H>ncnd.T  qticrclx  cxclttfuv.  Mulco  iiuiuis  it;ictif  quetclam  habetc  potnit 
prxtextuedioifucceljbrijhicnepos.li  prxtciitiistantum  fucrit,non  cvlicre- 
dams',crimiinpiincpotuei  itpi.TH.n:r!,li  paccrcum  pr.TcclTic.Si  vct?)  prjrniji 
tuo  iam  pacre  in  locum  ipiiuv  ftiLceflic  tci>.m  cr.tiun  ,  quod  tplc  Iticvcdetido 
iamrTimi>ft,ampli:isriimp!  per  ijticiclj  noii  pt^tcll.it.i  ru  vt  nullocaruqa»- 
relani habtn"cpoJTic.Bo!iotTimpo|}ciTt<>ius  ab  incdlitocxc.ipitc  Vndc  Iibcri, 
alia  racio  clt,ca  namque  poidl  compctere  r.c|>oci  cx  filio  ciuancipato  fiiper- 
Aitc  li  inodo  filius  emancipatus  bonortim  pollcflionem  ipfe  noii  pctient,  /. 
/ijnit  ex  hir.  t.  $  vh.  D .zndJtbrr.  Qucvi  tanxii  quonuVo  acciptcr.dum  lit, 
quouiam  in  co  quoqite  ab  ommbus  intcrptctibus  errari  vidco,plunbuscxpli- 
candiuncit. 
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De  vjru  £  inttrprtf<ahne  t.*ut  ft  pMrij. 
vlt.C.vnd.hber. 

,vam  ttiffidtil  omnibus  intctprctibtt,  &:  vctcnbu-  rcccn- 
Ir.osibus  vifaftt  hmus  lcgis  liltetprcutio «fadfccfl  \:Jcretj 
Ux  glulTatuium.quani  cx.iliotum  r6treiitan|s,hi  quibus  vi- 
•dcasr.eiriir.cmcxcis  vcliibi  ipH  fati-.fciille.  Splasfctcuonj 
\57'-*\<  '.ii.tvii:.  Itb  +  oblcr.t.ip  <■.  fci  t'l":T  fh  ipHtifiili  ;:iiivufcri 
jB^>  fpe.  vmis.  Ictucmu  Ku.ts.  L:  !.,:  _•  qutJ  uiuoviroi!:rKciIe 
videii  potwit.au:  Jc!>iUf-Se.l  calnen  ficuWxplicac,  vtappm-at  magtjei  m 
labocareinexji.icanJocoq-.ioJ  pcr  feajvruJiimumc;  it,i:u!l  q.c.v>licuio 
^inJigcbat  qu im  m  ijs  JirHcU.tatibuseleiu  dis ,  qtt  s  c.rtcn  miniis  ingc- 
tuafihuciifq.  Jilucrcnonnoutcruiit.Vcrha  lcgis ppinitm  ^pfnt  cr.iia  ftiut. 
'jHnitn  brcuisctc.Scl.  tiiriil  tufi  conftiiicc  oi  ,en.  qUeTxs,pcif;>tciiais:  pl.iu. 
.^^fcciWriy.iiujuitliiip.Conftantiiis £<<fl iuum  inttjt.unm  Jrfti..'tt  ntojt  />_■- 
telem  ,m.-i »>  ■>'»>  p.:rcr>.tf.uH.'tMej  f>>  1>pe>e  vm:  p'  t,  #  .  >n.txtmc  em.tnctps- 
tHJ^nijipcrbvicrumpcfltlJiontmad  hutufrnodt  bentfictumptrutntrtt.So.Unw- 
WjkStX,  6bfcuiii>il.u  t  Kacitijub '  notmbfciirc  viJcatur  Impcr.uor  .).-  vcihis 
infinuatc  JirfcT.-.uum  qux in  hac  fjxrcic  _  oitltuuci  J  »  li;  ti  tcr  ius  ciujIc & 
pnctorium  ,  c  "impriot  parslcgisloqiutui  Je  fitcccfltoncqu.v  iu  cx  ureciui- 
Lpoftetior  veio  Je  ca  cju.c  lic  c\  iiuc  ju.vtoiio.  Prior  Je  hctcdc,&:  colcijucii- 
IC de  hcieJiMu::poiViior  atitcm  Je  bo-.ot  ,'i  pol.lflioiie.cc  ciMcqtictci  Jc  bo- 
iwruiivpollcllorc.  (Va-  tatnen  Jirrciciuta  uucr  iiis  c i.uic £<  ju.i  totiu  iju.cna 
hic  lit,Sc  quem  cflfeCtiiin  h.tfck.Tej>oflit  \  tx  :.. i  potelt.N.im  .  miii  lc\  lii  Jc  lc- 
eiun. .iitueftat:  lucccfltoiieiam  ciuibqtuni  tu.vtotu,  Js_  Jc  itepotccx  filio 
hto  KcreJe  fiipctltite,qui  i;epo»  volebatomiisapatcrtu hctcJuate auiia  ••.::t- 
!jj^£b'.tcriuiii  dt_ii  iusciuiicinfj>:cias,ii'.  lucccllioiic  am  filiurn  qtn  fujvi 
■SljiitjoblVue  uiniujnoJo  ncpoci  nc  j>oflit  ncpoj  nulIocaJu  lints  hcrcs  clle, 
liec  tancjuam  fuus.i.ec  tanqua  p.oximus  agnatus  ,fiue  filus  ie  immifciiciit, 
/utc  fc  abllinueiicjiuc  r.on  Jcturata  soluutacc  Jccclfcric  ,«jti  acum  Hlius  t- 

fjc  fit  fuus  hcrcs  ipfoittrc.ica  vt  poffit  dicir.uum non  c.Ie line  hcreJc  ijui  fi- 
iuo»  rubuttfuumbcrctic,qujuisle  ab&ir.cicn),  Lcum  ju*fiiu.$/edetji/itii/. 
ja.de fidetcow.ttitrt.  apparct  i.on  polTeticpotcni,aut  aluiquctjuait; ctJcm 
auoncrcJcmcflc.iiucijiu^J  vniduoiu  fofiJij  hcrcJesclIe  •■eijucan:,/. quod 
"  tuttr.t  141.  i  1»"  d»".d  >>  'i/.fxr.liucqttoJnoiipoirt  auo  fnus  hcrcscilc  i:e- 
pos.uui  Jclatx  fucccffioni s  ttniporc ..  panc  anteuert 'tiu  J[ututt f.tto  6.[).de 
iniu/f.rupr  Lfrripto  7 .  d .vnd.ttbtr.  Nec  cft  quoJ  tjuis  tlic-t  ij^crit  i  linrujn  nc- 
potijVtpoflit  ficn  fjus  licivs  atnipcrhlij  .tbltiiiuncin.  Kepugiucenimquod 
cotics  Jixiinus,&  repctcie  ct>gitmir  1:011  elle  iurcciuili  in  fuishcre  libtisfuc- 
ccfiionem.vtapcitcfcripitnnclliii  /.1.$  fucndttm.D.defuis cr  frgit.ln coq-, 
&c  Ctiiacius,  fic  cxtcri  omnej  tam  seteres  qustm  leccntitves  interprctcs  con- 
lcntiu  't,nifiquoJ  llalJiis*!  ^./.i/r.jjwm.y.teiiiat  d:ccrc,Jen\eiaijtuJi  furu 
fubiibtatc iJ  veru  eflc,fed  camen  Jcxquitatcetiam  mns  ciuiUs lcais  c(Te, 
cuM^iiicjuitJ:dictujn  fucccllotium  habeatlociom  111  fuis ,  11011  tantum  hodic 
&  uuuoimcqaoJ  tnduxJt  luiiii.i.uu  conllitutio, deq.ta  111  $.pLcel/M.  inflM 
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ltgtt.*gnat.fucctffSc&  ctiam  iufpc&o  iurc  vecerc ,  tx  legt,defiuiStt.6.CJtlt. 
gU.htrtd^VLiouCTbl  hxc  fuiu ,  DefinUu  fmtt  txtantibui  htrtdtbut  &•  aifii- 
ntnttbui  vel  rtpudia.it  Jiui  htredttatem  frater  mre  confangmiKttatti  fuettdm 
pettfi.Cj^x  Icx.inquit  Baldus,debetinteJligi  de  cqunace  iuru  ciuiii$,eniifl- 
uqui.non  dc  itgore  luris  ctuilis ,  vt  apcrta  lit  via  nepoti  eti.m  dc  iuri 
anciquo  &  conllicutiombus  Pr.ncipum  dJ.  dcfunlltt,  nonetiain  ex  tc/rOTiit 
prude.itum  d.ffciendi.lLx.  quointctt  ille,E»squi  uicuiKneceirananicJicha. 
cafu  boiioru  policflioncm ,  vei u  liicere  de  nicro  rigorc,icd  de  xquiute  potfc 
adiriherediuictn  iureciuih  nonquidcmcxiurc  luiuus.l^exiuteagnauo 
ius ,  qu:a  ncpos  luc  ex  libciis  eit ,  adco  vc  cti.im  ignotar.s  iHilfecuatilnufirte 
hanc  ani  hciediuceui  m  luus  hercdc ■;,:••'">  qutdcm  qtioicuq-,,  quia  necetlii 
r.onett.fed  in  defccndctuescx  ThcoN.ioli)conliicutioiic  \\i  l.vntc.CJtku 
tutt.  aptrt.  tabul.Xn  coq-,  valdc  laboiat  Baldus ,  vt  probcc  fuu hefcdcni  qu; 
abttiiitiiciioticllc  lubcndii  p;ohetcdc,nc  qtndcin  lurc  ctuiii, ctlmnon titcf 
ficactcer  hctcs ,  nec  proir.dc  impecuedebeat  qu.i >  alius crmaciicibeicsctTc 
poHi[^tiaiucxiuceciuiii.Ncc.n.iiiquit,fuitasiuipcdi(  lusciuileexauoiepo- 
diac  \c\ij.cum'nereditatt^.de  acq  .hered.  mnti.l.Ceifmi  dtltg.l,  nccvani 
Kumcn  dcbcc  tollcrecrtectu  rri/.pro  hetede  10  i  P*pmtanut  D.dt  acf.ltmi. 
Addic  rcpudianti  ms  mobilc,  id  clt,icpat.ibile  hngi  rctro  ius  n6  fuifledtfcw 
vt  promdc  f.tlccm  attcnu  ricbone  poitcriot  venicnspixtetendus  lit,  /  fti» 
dt.%.\3.ficert.ptt.\Kn\cci%t^n\  non  lubent  nili  nudiini  nonien,vc  hliunifinu- 
liasjhcrcdcm  inllnutu ,  &  prxtcrca  qtnfjuis  altcri  fidcicommiilanam  httf* 
diutcm  rcflituit.poilieiiio  ccdciucmqiieiijibccnocbftarcpacri , 
oommilurio ,  auc  ccfliunarioquominus  habcantifli  cflicactam  u: 
l.cim  fHiofanuliai  n.vt  Itg.x.l.  qHtlJrtrtt  8.J  hac  vtrba.otvmlg.tj- 
fiu.l.  tx  a/ftif>.  o  ad  S.C.Trebeil.  In  fumma  non  dcbcm,inquit,ii 
fundantncluiTicia,  ]ua;  nihii  lubct  fpuitus  viueiuisA'  quxnihil  ligni 
ciwUUs.l.i.C.dt  dtdii.libert.te/ttnd.ldcm  tanien  Baldus  fubmdcincc 
riu  mulca  adicrc,  qux  probanc  ftium  hcie,-'c,etuiii  ctltn  ic  abilinuitJionno. 
do  uncum  nouur.c  hcrcdemcflc.icd  inplcnfq^  cucftectu,  vt  &  eu  qui  tdh- 
tuit herediuteni.vt  in  /.  txfaflo  ^t.ff/z.D  dt  vulg.ry  tmpfubfiu./.ouiafim- 
dt  4 1.  d.  jd SC.  Trtb.l.  fi multtry).  <j  tx  afeo.de  tur.dot.  hi  hoc  pixicrtini^ 

t  ipio  uiit. 


conucnin  poffityljttcefar^i  cy.odt acjuu.hertd.l.tta  tamtnij.§.juitx 
btUtan»  D.ad  SC.T rtbtU.Qwt  racioncscui  ta  magrx,vTgciucky.  lunv 


interq,  aftiones  onincs 3c  acxiuas&  pafliuas  n  fua  pcrfona  reunct i_ 
iu  vt  &  c6uciute dcb.tores hcrcditanos.tfc  viciflim  a  crcditohb.  hcieditjri) 

eas  refpoden  non poflic,  relmquic  umcn  illc  (ludioliscogicandum  quid 
fpondece  debeant.nullifq],  allaiis  rcijuir.lioiiibusconclucTic  iiuclligendifiif 
Cdiuntii  legem  dccocalu.quo  paccr  ncpotis  ciim  cltet  in  potciute,iSL 
hcresablhnueritfc  bcneficiofptartons ,  cs:  lic  acc:picndam,  vtpcrmicu!'-1 
ncpoti  rucicdttcauoctiaoinilupacris  bcicdi;atc.fct  qiiidcm  lurc  prrtoi  1 
ex  quo  eft  beueficju  aliflenuonis,quia  prxtoi  fuum  hcredf ,  quf  ieaholB"t 
non  habetpro  hercdc  d.f.ntct/fariuJ.p  filutt  u.oult inttrr.afliiit.Sc&iamtV 
hoc  ctia  ad  lege  addcdu  elle  vt  mrequoqi  ciuib.  non  quide  iumo  icd  xcjnr' 
ixJC  xquiuteiuris  ciuilii  poflithic  ncpos  lucce.iere  iinc  ainuho  prxton'> 
«tiain  iurc  vctcrc  infpc£te  ex  d.1.  dtfunHit:  mulcomagis  infpcclo  mrc  DMM 
dt  quo  dcfcndit  illc, mduciam  fuillc edidi  fucceUoiij  potcfta tcnvion  inir.ii 
Ui  fuis  heredjbus.quam  iu  agnacn.cx  fupcadi(2a  lulbtiiaiii  coftituuone.c.: 
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tnenuofit,vtind.$.^Awr^'tt.«icquoan vCTuinfit.iccmquc  dcicntentia  <i.1. 
<fVjW7i/,difputandum  cm  lautis  in  cap.  fcq.Nunc  fiifhciac  moncrcquod  ai 
legis  noiirx  intcrptetauonciiip-itiiietA  quod  ncc  BalJus  r.cgac ,  aiienuui 
procfuscllc  ifcntcnuainip.vt  nepos  admntacur  iurcciuili  ad  hacditaccm 
aui,lTrecufct  hcrcditawmparnslui.ciiamtllocafuquopaicrahlUntus  pro- 
poiiatuc,aimvcrbaillalcgisfiiitab(oluta>^frwi«*i/»^?»^<'rr  facjtitatrt  ri 
pottftxi  vab cxcepuo  qux  ncpotcm  adiiiitterc  vidctur,  tttfif rr  bonvrum  ptj 
ftljunm  adbHtufmodibtntficwmptrMtntra, r\ai\  loquatur  nilidc  iuic  pixto^ 
rio^xquofuntomnesoinninoboiiorum  pollcfliones,nulia  piotfi.s  iuijs  ci- 
uilis.Adinitumus crgo  quo  1  cxten  admitiunc.Ncpoteiii  hut.c  Umj  I  tibtM 
Conttanujnoiipotuilfeauofucccdercexiurcciudi.nili  pa  mc 'unipatri* 
perfoiiam.li  patemam  quoquc  hcrcditaicm  cum  auita  coniuncfem  agnolce- 
te  voluillrt.Qnxramus  autc,an  admitti  pollic  mrc  prxtoiio,  fc  quaui  ob  ra- 
Uoneni.Ecqji^cm  admittipoircexiure  ptqtorio  ncmo  dubitat ,  quonunj 
vedxs legislioc  ipfum  exptcfltin cautum ciiepuunt .  fcd  qua  rauonc  id  tiat, 
oreneidifputauc.ncc  inucMtunt  quod  fatisfaciat.Pirhcultas  auccm  ex  eo  na- 
fam*u6ii  li  pater  qucm  lcxponit  auo  inceltatofupcritJtcm  fuillc.pati  i  Cua 
fuuikees  fuit,q:iomo.io  fu  llc poncndtun  eft,ciiin non  ptoponatui  fuillc  c 
maiiopatus.iliud  rtitim  coniequcnscft,vtpatriicV:  aui  hereditas  mncta  dle 
capent,  Iftdfiplurtj  ic.$.fifu.dt  vtUg,&p*cp  fubfi.za  promde,  vt  ncpote  pa 
tanam  heieditaccin  omittcnte.auiu  quoque  adeos  pcrtmere  debv.it,  ad 
qnof  paterna  percinebic.Etgo  non  ad  nepotcmJed  ad  detuncti  patus  rratic 
contr»gMiiieum,liquislitcxrf./^>/ic7«.  Ncque  vero  alitci  ta.cre  Prxtor 
pofletyrtiamiinepott  raucremaxime  vcllct^mn  Ixdcrct  ius  coi.fanguniei, 
Ouod  tamen  nunquam  Prxtot  faccrct ,  cuius  bencficia  id  pcrpeunun  ha- 
bentnc  cuiquam  lint  captiofa,neve  cum  alcerius  iniuria  conccdanrui J.Tam 
Lui.D.dt fttpulat  prttj.fcd cum  abhcrtit  o,  D.ad  SC.  Trtk  Nec  Cuiaciuj 
ipic  hoc  diflimulac  Ait  cium,  quod  fi  mortuo  auo  inteftata  filius  hcrcdica- 
uipiius fc  mimifc\iilict,nihileiIctdequodubiuripollct.TuiK erum  niii  per 
natrem  nepos  aui  hercdiutem  obunere  non  polfct.nimirum  nec  cittsli  iure, 
nec  prxtocio.Indeqne  fumit  occahoncm  diuinadi.filiutn  in  luc  fpcctcpniii, 
dcceffillequam  fcnnmifcuillcr.quc,  interpretationonmulttlm  diftat  ab  e* 
quan»di»musfuiireBaldi,&qucruitveterum  etiam  fcrc  omruum  glolli- 
torum  ,qui  ponunt  filium  fc  abftinuifle.aut  vt  alij  mintis propricloquuj-.tur, 
repuduwct.ron  cnim  repudiarcdicutur  fui  licredes/cd  fcabftincic,  licut  ncc 
adire/edfe  immifcerc)r.ili  qviod  cum  iit  xquccommentiUafrV:  diuipatona, 
/iquidemnulluniintotalegedeabrtcooneaut  immixtionc  vcrbum  dt.tnul- 
co  tamcn  eft  tmprobabilior.Non  enim  idcm  eft  fe ablln  ere A'  fc  non  immi- 
fccrc.ncc  ilcut  is  qui  fc  abftinutt,  pro  hercdc  no  habctuc  apud  prctorc  d.  l.fi 
fifou,ix.*&£  dici  potcft  non habendtim pro hcrede  illum  qui  le  non  immi- 
fcuit-Nain  &  euniquifc  uon  immiicuit.verQ  dt  nec  ctiam  abftinuillc,  qul- 
uif  abftinerc  poflit.  Vc  aucem  fuus  heres  non  habeatut  pro  lieredc  a  prctorc, 
oon  f  Ixfhcit  qn&d  poLTIt  abftincrc.nili  re  vera  abftinucrjt,  dl.  nrctjftryi.f.uf. 

fmMtt*  p*ttfi*tt.  D.fi *f*ii  omtjfa  ttmfa  ttfiam.  Id  enim  eft  quod  folcmus 
cbcccv.Afuishetedibusetiam  ignotanribus.tranfmicu  patern  m  hcrcdiu- 
tcm  ad  <^iiicax)C^J^pmdh«fttt^.C.defuu&UittJfi 
§. \.*ta  <»<y«»rjbrr*.alioqui  quomodo  poltet  fc  immifcere is qui  patreni  fuum 
dcruntbjincfli  ignotateo/.^yw  htrtt  ijfajmttj.  rum  ktnti  in.tt.  ttt -Ergo 

N  j 
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quanuts  pcrmittauu  tibi  diuinare  cumCuucio  fiiiutn  in  h*.  fpecie  rm> 
qrum  fc  irnmifaulfe,iuhil  umen  profcceris,  nui  addas  cum  Baldooi  crx 
ris.ctiamabrtinuille.vcapudPTxtorcinptuheicdcnoi.babeacui.  Ac  rurist 
necillud  fufnccrc  pcHeiladtoilcndamainSculcaieiiiqubdiiLiis  iecxpreucn 
ablUi.ucrit,quia  cuin  non  eo  minus  vciuin  nt.hUun  qui  lcablbnuit,  hertac 
ici lunece  ipfo lute.d.S  ftd  rrfifimtJ.eitm  f**fi iO.de  fidetcJukrt.  lUud cjuocf. 
vcrum e.tiu'  Uaseiie aut & patris hcrcdiute* ipfoiurc ,nec  piou  de  patnt 
hercditatc.n,quam  r.epos  omncit,  ad  alios  liuc  heredrt ,  liuc  bonoriimpiif. 
fcllbrespcrucnirc  poilcqum  adcofdcm  aui  quoquchcteJicisquaijpciBHi- 
ia&  confufa  perucnuc.  Addumabj  vtiui.c  mtcrprcutior.em  utip ugncm: 
fccund  \m  cam  foic  vt  neposetiam  ex lurc cJuiii  fucccdcrct  mhettdi.- 
ex  dl.dtfiotliu.Sni.  emni  Andrcas  Fachmeus  qui  totam  quxlbonemh- 
ltgenu-.fiiiiccrackac.vtioleclib.^.Controucrl.iur.i  ap  66dcdpinui  ;   ^  .'• 
Lcci.vcex  iiscoiUtabit,qiurfcqucnacapiu  dc  illius  lod  4^^^^Br 
niui.Quaiiiumuijcium  hbusabttinuctit,  nepos  uiikii  excoluiceytiii  inc- 
cedereiuteciuilinuiiquampotcltjfiueniciiciuilisri;  las.iiiic  r 

quiiatcm,cjaia  fcmpci  ci  fi.iusobltat.  Hlapiobabiliorrariuefi  quainwra 
Fachmeas  .iurcit,quid  lil>j  heicdius  a  ncpoic  omilfa  au  ijmuis  l;u)  haDri 
Confa,  t;ui  cosj>ciuc:'!rcdcbcrctlimulcun.hcrcditateau)qu»C1  lanfl»^ 
fet -.vtprondc  lincipforuminiumnon  poflit  ad  ncpotcm  j>eniei:iretMB 
iurepurtoiio.  Cureiumprxtor  lusahis  quxliium  tcilleiet,  ac  her 
am  ad  conuiiguineosperuiientcm  iK-poti  apphcatet !  licm  quod  t 
bislegiscomienit,vtnIium  biincponaniusablui,uil!c.Nanicunil 
blt,  f  n$(i  pturit ptfi  *****  tnttfiuntm  dtfitnlli  nttut  kertdtm  ,  * 
tf  >:t  f.  i * !tA:tt  f*:i tptrt  non  portfonmin  nuobLiire  hu  ic  repo 
fu)  herediiuieTn  fukipere  voltullct,hoc  ipfo patcrni  au:  faculutcs  i 
pacns  hcredem  fufcepturum  fuilU-.qt.od  non  vcie  ducrctur,li  patxt  ,u' 1 
djutcabltinuirtet.NcceiKinquod  ipfcrepudiallctviut  (ahe  abicctlKt)»11*' 
mittere  in  alium  potuillet//i  fmu ftiium  ^.infin.C.dt  tntfi.it/ittm. ^cf* 
filmmftmttiii  7-i.i.DJe tet/mrr.bered.  Quamquamciiui  etiauipoAabW8' 
taoncm  hcrcsiUteciLiilj  ma:  lilfccvt  dixnnus  exd.%  [td  trfifitm ,  notv«^ 
nuspociiilIi.iriiriiurcc!u)li  ttanfinilTio  hcreniuuauiix  a  qua  riliu» *** 
nu  liet.ln  quo enat  fane'  Fachineus,cum  a:t  mhil  pollc  huic  r.epota  fwf 
fc  cjuod  agnofiat  paternam  heicdiutcm ,  vt  auitam  quoque  iure  ciuiu  ^*6" 
(equaiiir,  li  pater  abitmuiifec.  Qutfi  veroabftei.u*  illa ,  ctox  toO*'*,l 
ruprxtorij  poiTicminiuure  tauonein  imis ciuiLs.  Ncc  piooab'bi8<"' 
•lim  Albcticus^ex  lecenuortbus  vet <>  Deci us &  Duaici ius d' xcrunt , 
hunc  i«ieb  polle  pci  bonorum  pollclfioncn .  coolcqut  faculuces  aui, 
futris  fui  heres  clle  noli t:qiaid  nc^ando  fe  pauis  heredcm  ,  non  i« 
noriapolCVnc«e liberi  omiiillc  videatut.cum  alia lani luia fucceffioW-^^ 
aLa  ver6  prxtorix.VndeiJcoinratJocil  qubdfuus  hercs  onufia  '>onf*jl 
4ci7iuiie,patcrpam  luccelTionem  lureciujliobtjr.erc  pocclc, 
\yC.dt  r.ir  dthb  t.tjutitti dnpluitji.dt rttHt.mr  Nam  pixcer.d  9f^\^n 
ucis  appcllacicmcboi-orum  quoqijcpoifciliocoiiciiiecui,vt  ^^ti1'*1^*^. 
Decjumargument tur  exllttrtJutuittii.  D.dt  vtrt  fijftnf.  uat\  ^jfap 
modopollicficriquodilti  voluncva  fuus  hcrej  qui  ipfoiudtJt 
iurc gmhU  hcres elt^xclufus  vnquam  lit  eodtin  luxc  ciuili  ab  adcun-4  ' ^ 
•LutCjCuius  ijecvUauiigciuacuuonc>/j»y'iMi4.u.<i!«'/w/«y  l*la'  %% 
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infuitu.D.dt Uber.rfr pe/ib.  Nec  illudquoqucvidere  pojfum qoomodolui 
riCTcdisabftentio.quod  vnicum  ci  rcmcdium  eft  omiuciid.r  patcitix  hcre- 
diuus,potlitcotKUiTcrecuniboiionini ■oflnBoM Vndc  liberi.  Ancniinlc 
bonis  ahlhnet «  qm  peucbo  lorum  pollcllioncm  Vndc  Iibci  1 ;  .111  011  potuiv 
geririeproherede.vlqueadco  vt  etiamii cxtrar.cus  hcrcs  ciltt.qui  prou  dc 
veladicione,velgdtiimeprohercdcindigrrct  ad  acquircnJam  hcrcdicatciti 
hoc  iplb  cttam  imc  cmili  hcrcs  f-ictus  vidcrctur,  l.pubertm  11  C.dt  tur.  ..v/iAr 
Ncque vct6  Impcrator,  ciim  ait,  nepotcm  1  e|  ,   |  .  Icp.-.uu  hcrcucm.iOH 
pollc  aui  facultatcs  lufciperc.ad  id  rclpicitquo  J  nepos  luie  ciuili  Hcrcs  nwn 
cllecJcd  ad  id  potitis  quod  bonapattisnon  h.ibeiet ,  nec  proindcpoiki  ha- 
bere  auita,qur  cutn  pateniisiunc>a&  corfufa  iuillent.  £t  quod  addit , » </< 
ptr ienonimpefe/Jionem  neptuid  btttnfmtdt  ient/irium  pernrnertt, ior\  de  be- 
nefido  accipi  potcft,pcr  quod  nepusluccedendouiDonispatcriuspoiiii  iuc- 
cederein  auitis(qu:d  enim  noui  aut  bcneficij  in  co  cjlet,  vt  luiiousani  &  pa- 
rcdiutibus  nepos  patri  fuccedendo ,  auo  quoquc  fuixceret:  )  Icd  pct 
iiequatur,vt  quamuis  paternam  hcteduatem  amittat,  nih:lonuiius 
tacrs  pollit  furciperc.  lnquo  tamen  illa  fempcr  Jubitatio  n:ai  et, 
>ne  poflit  prxtorbonorum  poiicflionciii  aui  conccderc  nepoti  ab- 
110 Gra  pauisncrediutccumadalioj  ipiiuspatus  hcrcicspcrt  ncat  Sc 
beredicas,&  oo-iorum  poiTcllio  aui.qux  cum  patcrna  hcreditaccin  vnum  pa 
tmnonium  eit  rcdada  vt  bcnc  Fachineus  argumcnutur.  Nant  fi  dicaj  ccta 
CagnoIo&  aliisqiitbufjani  ex  autiquiocibus.xquitatctn  prxiotiihoc  efh'. 
ceie  propter  fummam  aui  &:  nepotis  coiuundtioncm,\  c  hcrcdicas  non  dcuol- 
tuturadextraiKOHncilisrcplicatioeft,  quamnec  I  acliincuspr.rtcmirttii, 
quod  impuurc  libi  ncpos  dcbcat  cur  abftineat  ab  hcTcJitatc  pauis ,  qux  aui 
ctum  hereditatem  admixtam  habeat-.item  qu6J  eius  coniunctionis  unta  vls 
cjfc.'iondebcat,vtiJc6prxtorabis  autterreius  fuum  poilit  ,&iucis  furmam 
toUere.SuPereft  igitiu  loIaFachmei  interpretauo,5c  ivfereiidacV:  rcicllerda. 
Isiupradtcto  loco.idmiuit.qitodfaneverba  Icp.ts  euinccicpnnia  troiccvi- 
dcntur.iiepocem  hunc.de quoagitctrfuumhetedcinellc  patrisfui,qut  patcr 
racxitctianifuusheresauo.Primaenimpars  legii  vidcturdc  libcris  uipotc- 
ftaar^fccuiidade  -tr.ini'![vicor.ept>cc,quxincipicabillis  verbis  ,  mavtme  t- 
NMiCJ^Mtf.luqne  po:  ic  &  hcrcdiutem  aui  fuillc  ipfo iurc qnxlium  fil  <  ,tV 
herediutem  filij  l-.cporj.quiciitnita  vttamquc hcicditatem  haberct  .patcr- 
nvn  ooiittcrc  volcluc>auuam  verb  retinerc.  Hoc  veronegaiFachtncus  pcr- 
nMtteridunicMiuillcexiiueciuili^quiapoftcrmhiltoiiciuvna  hcrcdit.n  cft, 
necmTatanquam  vnaconiiJeratur.PcrmiCteiidum  umen  eielle  vult  .tnipc- 
<6ca  qquitatc  iuris  prxtonj.qux  duas  iftaslierediutcs  unquamduas.noi:  tan- 
quam  vnjconitdeiat.ldquc  probat  ex  d.tft  iput ftitumfionilttu  y.f.t.  D.de  ac- 
y#Wr.»^crf.vbi  Paulus  fcribit,  Si  filius  piiufquam  fcivet  fe  necellarium  patri 
fuoheredeinextiiillc>deccllcritreli<fto  fiuoiieccilario,  permittendum  eile 
uepoti  abftmcrc  tc  ab  aui  heiediute.quia  &  patri  eius  idcni  pcrmittcrctur. 
Quomodo  crum  polfcc  Prctor  hoc  perniittere  nepoti.vt  mnccam  hcrcditatf 
IcparArct,ii  nori  ean.  pro  duphcinonprovnahabcretrl.icn  cr^o,  mquit  1  a- 
chineu5,perrruttcr.duJiicftnepotiiVTraniquc  &  patris  &  aui  hcrcditatem  ha- 
bcnti,vt  patctnam  hcrcdiuteni  poflit  omitterc,auitam  vero  rctincrc : idquc 
non  ex  iure  ciuili  quo  m  fuisnon  cft  fucceiTiodcpciibna  in  pctlonam.id  cft, 
pe  fibo  111  ncpotcmi       %.ftttndum.  D.dtfnu  tjr  Ugit.  fcd  cx  iure  prcjtotio 
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pcr  bonotum  pollcffionem  Vndc  hbeti ,  iun&a  edicu  fucceltoti)  poteiutt, 
cttm  huic  itcpotiuKque  filius.tKque  exuancus  quifquam  obftet,  Verba fuoi 
vitidoCUiJuni,cwusc[uJiuom&  fubcututi.ltcetmultoprus  debereme  ag- 
r  ofc  m,qu  j  m  poflh  illc  debere  mcar.de  qua,  acfi  aliqua  cllet,  plerifqoe  lb> 
ptorum  iuorum  locis  teltatur  fe  prxciace: &  honoufice  ienurc ,  non  pillum 
tamentantumtribuerevthmcipliuj  lnccrpreiatioiiem  nrobcm.  Pnmum, 
qu:a  in  iurenottro  inauditum  clt.vt  potlquam  dux  hercdiuccs  lun&x  funt 
ex  voltintaceilliusincuius  perTuna  ea  comun&io  t-icta  cft  ,  lcpariuc-slh 
fiat  pcr  Pr.ttoiCjUjii  fauore  crcditotum  m  Edicto  dt  •  feptrAtttrttbmJ.x^ll.  ut. 
v.dtftpmrtu.Dau  exve/wnMfr.quonjam  in  co  qui  duorum  neccflaritis brrcj 
dt,t  .uilius  admicu potelt,vt  li  alic  tus  quidcm  hetes  eilc  veht,ab altrnujTe- 
ti>  bonis  abttinere^oc  ei  pcrmittcndum  lic  a  prxcore,  vc  puta  fifiLurr/upa- 
Uiac  poiteaftauieicfccundiscabulishcresexutK,  hcrcd  t.v.cm  pauTStxta- 
techatemam autcm  reaneremalit.vt  mfyctiel.fi  filmt  i*.  oJt\*U  7  >• 
fnifjht .  Nam  vt  eo  locoPapinianusrauocnutur.iultiris  Prxtoi  t»  t 
tn  leparauonem  bononrm  patnsconcellcvu ,  ctlm  itis  djccnti  j  Mf.utn 
ellcdebcat  liberosab  onctibus  herefiicariij  iionfpoiite  lLfcepcis  tit  '  T 
non inuitosabhctediuteremouere.Sola  eiumiurispotetiastlhc ■',  ■n:'cui 
fili)  ctufdcmquc  rracns  volunras ,  qux  paternam  hercditacem  cum^^^B 
iungic,ob  id  nimirum  quod  quifquis  patri  ncceliarius  hcrcj  eit,  id£  4^^B 
ftimjftd fiplwt iw.S.fjnct pojfum.eod.  Sed  citmdefiincli.quifquts  ulefefr 
ritjhercditas  ccrpic  clfc  pacnmonium  viuenu's,&  vulci.tis  ,ncut  non  pjB* 
i  llc  abiicere  hctediucem  quam  vluo  agnouic:  tta  nec  hcjcdi  eius  £etm*'P 
dum  vnquam  ett,vthercd)tacem  hercdis  fciarct  ab  hcredjucc  dett^^H 
hanc,£iueillameluntaxatrctincte  velit,alcerurn  autcm  omittcre,/.^*H"*" 
ttAi  t&.D.dtrtbiu  AHtoj .ttid.psffid.atijt l.\\.D.de pntnl.eredit.  C^jpd»** 
ahquis  hcres  fit  alceriuj,liucvoIuntar»us,(iucncccirarius,Helinicclle  hcrefr 
us.qux  fuit Jitque  patrtmonium  viuenus  heredis , nec  miniu pranononrt, 
quainaiuh.Impolfibilc  igiturdt,vteam  heredicacem  qua?  ampliils  W** 
hcredicasAquariam  alteri  quacfiufuic  Prxtor  coididercc  caqrtarn  hwfcW 
tem,alm  hereditas  ciux  femel  defnt  elfe,iiunquam  poffic  rurftis  fien  hdfo- 
tat.nonmagisquam  vtitetum  vinat  Sc  moriatur  1$  qui  iam femel rrortutfl 
fiicnt:iiquidcmhcredjcasnihilnijihaioclt  qtiam  lex  inducit  moriertW*' 
mumtdUtoce,ncc  vtperpetuoiit/ed  vcdurcttnidvlque  tempus  da'taxis 
quo aliquem fcccrit hereckrru  Necxquicaspt-rcom  cum  mris  raonne™1 
pugnat.nni  quutics  heredis  perfona  taliscit,cui  hercditasfucrit  acqttiM*|' 
pfoiure.ac  ciua  vliam  eiui  volunutcm,vt  cucnit  in  fuis  &  nCLcluii»"f** 
dibus  aut  ciim  ca  mixtio  tk  conrufio  patrimonioruin  damnofidt  eis  q9*fl 
nihil  rmputari  potei%puu  aeditonbus  dcfuncti,vt  in  cdicto  Dc  'Tf14?1^ 
bus.Et  umen necin  iins  hetcdihus  facit pnrCot  vt  pauimonium  detuiw' 
ilt  patrimomum  hercdts.ftd  tanttlm  vt  polTinc  fe  abftiiicrc,li  velmtwn*  ^ 
quod  liuc  fe  iiimu  icucrint,!  iuc  non  dccl.ua  ta  vohuiutc  decciicrint^ui"^ 
dononexpreilim  fcab(tinuerint,uanfmittuiit  herediutem  adquo 'c&^ff! 
non  eaam  benerlciiim  illud  abften tmnis ,  qtiod  ipfonim  pt oprium  * Pf* 
nale  fuit-Hoc  enim  eft  quod  Pauius  faibit  tn  AJ.fi  quu  fHmmfjtitlitt  7'^\_ 
In  ornni  fucceffione  fi  quis  heres  exticcrit  ci  qui  Titio  heres  fuit,  T|rjt><r*T 
hexedemeamfuilleviden,  necpotleTjtij  omittere  heredicacem.  N** 
cafiueftinquo  poflk  fiiiheredubcres  habcrcbciKficiuraabitenUO«i«n'f 
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ter  eflm  quem  Paulus  ponitm  J.i.eiufdem  lcgis.cum  fuus  Iveres  dece/Jic 
priuiqaimnriretreheceliem^acptoiiKlepriudjuaii)  polict  abtiincre  (  ncc  e- 
nimaJjuspoceftabtuiicrequauiqui  lacractuin  iehercdr  :  ccellaiium  ,  qui- 
quc.h  extraneus  eilct.tc  remoto  tamilix  vn^ulo  repuiiaie  jiclU-t ;  &  pixtc 
rea  reiicio  alio  necellario  hcrcJeiquorum  aJteium  li  dciii ,  non  potcft  uepoi 
canquam  hcrcs  neccllanushabcrc  bciicriciuni  abliinendi  a  r>onis  au; ,  i  uii 
quidem  eo calu  quoriiius  lciuit  fc  ncccllauum  hcredc  ,  nequc  abilinuu,qu  a 
nec  abitinciaiiconiiliuni  habuuTccrcdcnduseii  ,quandiu  le  non  abltJnutf, 
liccc  necCe  irrtrmfcueric.Nec  curfus  eo  cafu  quo  extraneum  hcicJc;  rcljquc- 
rit,quiaextuneo  Itcccdi  poceft  unputari  cur  hlii  hctcdicaccm  cuin  pauis  he- 
rcdiucc  mnclam  vltrb  agnoucnt,quod  non  iimilitcr  necciTaijb  hccdi  nnpu- 
tari  fozcli,d./.p4ir'/Mmi/i.u.  Ergo  cciamii  vcruni  eliit  iju>kI  vulc  Facluncui 
tamracileclle  vcpernucbmrncpociomiilapaciH  hercditatc  aiu  heredua- 
temicuncre,quain  faciTceft  vtoiwluhcrcdicatt  au-u  recuieat  paternam: 
adhuc  tarncn dicendiun  cllcc.id  no"  aliccr  polU-  locum habecc, quaiii  li  ri- 
lioiignorar.v  patm  fui  mortem,  dccciElIct:acproindc  fupplcii  hoc  opuiic- 
«pTCoiilcantij  iegem,qux  nihilaliud  ponit.njiiquoddccellcric  tiiiuspoft 
pitomfuiiiiiir.teftatujn.  Acnequeiihoc  fuppleas ,  quicquani  uinen  allc- 
qucn$4giu>riuaeuiui  iili)  qui  pnii$ilcccilic,quain  forct  icpacn  lacitiin  he- 
redem.iaale poceft mducere  cranfniilTiuncm  bcneriii)  abltineiidi  111  perio- 
aaAfiepous^quiafactt^iepoiTicdidriliumnoii  habuillc  volunutcm  je  ab- 
ftjnendi,  qui  nec  habutt  poceiiaccm.Idcbquc  cquiiltmum  ctt  permitu  nepoti 
vt abftineat,quoJ  patri  eius,ii  viuerec,permicccrccur,  vc  Pauius  uuobnai ut ■ 
Sednonpcnndepocelt  eaignoranuataccrevt  jvemntudebcat  nepoti  onuf 
flNtris  fui  hcredicatc  auita  rcttncte,  qtua  uou  licuc  ignorans  fuus  hcrcs  ab- 
ftriiere ncm poteftuta &  j»offisdicerc,luum  ilh  hcrcdcui  cilc  :>ou  poiie.  Ai>- 
ilinetecnini  fa&i  tilfic  volunuusJrJeredem  verb  eiTe.iuns  clt,prxicitim  in 
fuoheredequinullofacli)  indiget.niithcrcstpibiuie.Igiuu.ins  ncmoquic- 
quam  facit,non  magis quam  line  volunutefaciendi.lgnoraiis  verb  lici ej cii, 
qutfqms  iiius  heres  &  ipio  iure  liercs  eic.  Non  igicur bona  rauociuauo  a  ca- 
iu  quem  uactacPauIitsin  d.l./t  <pns fil$Mmfi»m.-j.§.t.id  eum  quem  traCiainus 
tx  dJ.v/r  C.xndt ItberScA  Sc  alia  tacio ell  ,qux  iacit  ne  lic  bona.  Ctim  eniiia 
r>ta:tor  pcrmirtiuicjuici  vt abliii  cacfe  ab hcrediuce aui, reccu  nihilominus 
paui  % hu  hetcdi:ate,vt  uui.f.i.ncmini  facit  miuriam  ,ciim  cxco  damnuin 
neraoj(enciie  p<  llic,luctum  vcrbpoiTintpcrcijKre  ilii  ad  quos  bouacx  cJt- 
ctc» perueutura fui it.puta  iratrcs confanguinci,  ii  qu:  tuerint  auo.qui  hcct  iu- 
tecJUiIi  fuccedere  non  poiTinc  fraui  fuum  hcrecicni  liabenci ,  quia  ncquc  iu 
Ilusj '.eq,ic  in agnatis  elt  fucceiTio,vt tocies dixinius,  r>oHunc  tamcn  mre prar- 
trjricvtut  utujuaiti  legiumi.auttanquam  co%tiMi,dJjtif*ni}u6.  C.  dt  Itgtt. 
Ixred.  At  iipermicceiet  nepoti  ablunenti  fe  a  patrisherediute.nihilominus 
aui  herechcaccin  retinerclaccrct  iiluiiuuham,adquospauis  hereditas  iiue 
duili ,  iiue  prxiouo  lurc  peruncrct ,  quoniam  aufleircc  iis  herediucem 
aui^uc.uincr.  iuncxa  lamcum  hcccditate  patnslimiliccr  ad  cos  fpcctaict, 
stnecl:achjneiisip(e  dilIi:uulat:qui<Sc  111  colabitur^quiHi  (cntcnuam  iliain 
iurisnoirri,qtlarhabct.  lurecirnli  in  fuisnoneilcfucccllioncm ,  Ctc  incciprc 
caturrvt  nc*i  iit  locus  edidro  fuccellbrio.  Quaii  verb  cd.th  iucccllbcium  lit 
er  iure  atuh.ac  non  pou'i\s  ex  iurc pixcoriolNani  ii  cft ,  vtcLl  cx  iure  jnxco- 
i  icyictid  atunet  moncic  locum  non  dlc  cdtcio  fucccilorio  iure  ciuili  m  fuu 
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heredibusr"  aui  in  agnatis?  An  forte  ad  dinriccta  cognatori.aut  qu6d  ahcjoo 
ntillocafu  poffit  cd.itu  fuccdTbriurniurcciuili  habcte  locum/  Atneq.hoc 
dici  poccu.cum  neqf.  cognati  lint  nue  ouili  qui  cognau  tantum  func  Aiiui 
crgo  cl t  diccrc,  In  iuis  fuccciTioncm  nO  ellc»  aliud  vcrt\quomojo Fachinem 
cum  cxtcris  interpreiatur.ln  ftus  hcrcdibus  luccclforio  edi&olocunoneiTt, 
fuis  fucccifio  116  dt  mrc  cjuiI yd  cil,  Qiu  luus hcrcs  116  fuit tcpoteinotu», 
quo.l  aliuscum  antcucnent ,  nuqua  potcit  fucccdercin  locum fui hctcJy, 
fv  ricn  luus  hcics.  At  m  luis  quoquc  hercdibus  loatsdt  cditiofocccllbno, 
quiaiifuushcrcsrcpudiat  eam  bonotu  pollcilionc  qux  liiii  hcrcdibus de- 
icrtur  cx  capitc  V  iidc  li bcri.fucccdit  illc  iibi  ipli  vt  pt >ili  t  pctere  Vude  Itjni- 
tm,Sk  poft  lcgi  timos fuo cctam  otdinc  Vink  cognau  /.  t  D.vni  ■'■■'•  '■''■■■'■ 
magispoft  iuum  hcrcdem  adnutcct  pr.rtot  lcgiumas,  it :  u  bacjnontJi 

Jnmo  wntiim  capitc,fcd  imiplicucr  icpudiauctit  ttororum  pdielJonrJr./ 
l  i.yutints.dr  ,/tf.  D.dcfuccejf.cditl.  lcciu  uim  additl  cttm 
non  vocari ad hcrcdi  tatcm iui,qu..i  fiiius  gradu cum  prxced  t  .fcluaitxrcs 
cll  ip(o  iurc,  A/e  c  eMM»,iiHiui tvt^//mnr  tn  1/I0  tafit.  Annon  u  miii  nLuddKcn- 
duiu  torcii  rilius  ablbnuillet-quaii  potuiilct  abttcuo  faccrc.vt  tiiHiJ r-oeifct 
hetcs  ipfomre:quod  tamcn  pugnatcuidcnttHiinc  cuni  d.*  -  ■  r:;<-**' 
qHAfi\o.b.Depdeic.Ubm.&dJ.nrcfff*r»ifii>.dtac'}Hir.' 
grauiflimus  aiotillccitquod  addit,lurc  camcn  prxtono  pollc  bv.i iiepofc 
obtincrc  bonorum  polleilioncm  Vnde  Itbcri,^ar4ff^«^*«<f/M,ii  '  r' 
n»n  eiftJt?nrc  mltus  extrancMS  htrtt.    VtTUipiCcnim  faliuclt,q  L  '' 

ncutrum  probat  ilic,quia  ncc  Papinianus  iplcptobarc  pu.  '  : 

huicnepou  nonnblhre.  Cutnoii  enim  obllabii  ,nec  tantilmcitiili 
cuam  prxcono,  ctini  prxccdat  eum  in  caufa  fucceiTionis ,  nctji  mui 
actrnctadprjrioicni,t]tijiiiqut>dadiiiscHii]cf  Prxiirium  li  poiiaj.qU' 
Fachmeuspoiuc,  &  i:os  poncndumcikadmitt.nms , filiuni  le  i  uuqoini*: 
(linuiilc.fuuseiiim  hcrev,qui  iiumqttam  feabltinuit  ,hcresdt  iure*.iudi ,c* 
habctur  pro  heiede  uue  pi.rtoriti ,  luin  quotp.  cuin  abibnercfe  adhucp** 
dJ.\.$  futfmnt  tnpotc/fjtr  u.fi  quu  cmif  .cnu/.t r/i  im.Qaito  mat;ii  cAn  <k|ia 
poilcabUii:crc,iddt,cimidclui  c>usfutc  >  Qjonani  lgit ur caitwobicctoj ro- 
poterit  vnquafiliusncpou  obUarcji  nc  qmdcm  ilio  c.ifucbftat.quoveiel* 
res  tple  htit,t  ec  vrquair  abltiriuii;  1  .:lfum  etiS  lllud  cll,ituliiJ  clfcextrar« 
hcredem  qui  huic  nepoti  obftct.  Obftant  cihim  ij  opuies ,  ad  qnos  botta™> 
aquihus  nepos  abilinci.penici  uedcbcnt  mrcprxtorio,  pucarraucsconWi; 
fpuitci, d.'.defitnQu  aut  li  ijnonfint  abj  rcmotiniciaunaci  vel  cognaO,i]p 
ficuc  filii bona omniaproptcr  nepotis  abAenttoncm  habcie  debent' 
aui facultates qn* m periona filij cu iplius botm  tunc>x clfc co;pcruD^I*■ 
nicjilegis  quxftioncro  nou  illam  ellc,qua  putat  1  achxeus,  An  nepc>S(!•', 

fiatrrs Tui  herediutc  cui  faculcates  reuncrejiolTit  ,cx  co  apparcc  quod  k1*1 
oquHur,  Mtrtmi  Mnpmtrrni  fmcmliMts  fu/ctpert  ntn ptteft.  Ncmo  cntiTirc0 
videtjonce  almd  ciTc/irt//4re//j»/c«i>err,aliud  rrtmert.  Rctinemus  iicpi*1" 
qter  iam  luicepimus  jk  habemus :  fufcipimus  vero  ea  fola,qux  nflqnJ,n 'f 
nabuimus.  Verum  iam  tctnpus  cft  vt  confutaus  aliorum  imcrpretat'on' 
nofttam  proietamus.  _  „ 
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ERR  OR  VIIL 

De  btnorum  pejfeflttne  Vnde  libtri in  ftrfon*  ntptttt  tX  filto  ,  fiue 
fm  bertde,  ftne  tmtnttpMt  fuptrftitt. 

eflccdirricilc  intoco  eo  Coiiftancij  Imperators  re- 
fcripco ,  caitis  cam  inultas  ex  nicerprecibus  noltns  fuperiotc 
^Jfa  caP,teattu'"nusexp'«-"aaoncs,(l  noncflcnt  adiccta  poftie- 
JHk  tt\zi\\x\tx\»i,nutxtme tmanctp 4tn<,  mfi per  banerum  pvfi  f„. 
j&^^&m^  ntm ddhutufmcdtbtneficiumperuenerir.onmcs cmm  rcfcnp :  Q 
intelligere:it  de  filio,neniquc  dc  ncpote  rctcntis  in  potcf  atc :  nequc  dubita. 
rent,  quinneposoinittendopatrishcreditatem,  luium  quoque  aimttcrer, 
qux  coiiiunctacileccuinpatcrna.Scd  fupcnora  vcibafaciunt,  vtlmpci  jtot 
aliud  fcnlille &  rcfcripfille  vidcatur infpccta tqunacc iuns  prtrcorij.  Ncc  t i- 
tuui  in  pcrfona r.epotuemancipari  ,fed etiam  in  pcrfonacjus qui  fucrit  re- 
tentos  in  poteitatc  propter  di&ionem  ilhm  mxximir,  quo:  (cmper  habeuir 
ptoampliatiu.i&  coprcheniiua  aliorumcifuumjiili  (1  quando anfldat.Hu  c 
verdcot  rnu-,t6tquc  opiiuomim  v;Hiccaccs.Ego  primus,  &  liucuique  folus  iit 
eafam  opiiuonc,  vt  putcm  tcfcriptum  hoc  non  ad  aliam  fpeciem  pertmcrc, 
tjuam  inqua  ncposiitemancipatus.ldqucprobocxduobur.pnniumcx  illij 
verbitmAxime emAncipitut.Nonciwri  fic accipicnda  funtac  li  fcriptum  cf- 
/et  MAXime fijit  emicipMuj.fcd  fic  poti its  maxtmi  citm  [it emancipattu.  Hm 
ctlm  relcnpu  orania  Impctatorum  aptcntur  ad  fpecicm  propolitam,  in  eoqt 
diffcrant  a  rcfpo-iiiijut  quarftioiubus  pruJcntmn ,  qua:  pct  vatios  tV  com- 
mentitios  caius  vtplurimQm  vagantur,propolita  autem  cllct  fpccics  de  nc- 
pote^cwiporTbnoiipoteracellecV:  inpoteftate,&  emancipatusUonlcqueter 
fatendum  cft.vcl  emancipatum  mea  fpecie  fuilie  ncpotem  ,  vcl  niluj  caulx 
fiulleairverbailla  maximi  emancipatni  adderencur,ni|i fortiputamus  con- 
fultorcm  non  ftus  apertc  cxprciTiflcan  ncpos  hic  m  poceftatefuilJecan  eni  1- 
cipatus.^vtprotndc lir.perjtoteinrefcribercoportueiitin  vtrumqticcaliini, 
vtin  l.ortctbui  S.C.de  tmpub.dr  alut  fubft.c-tdui plertfoue  Cod.le^ibui.Wd  hoc 
non  eft  probabile.cum  prima  lcgis  verba  oftcndant  valde  diftinae  propolita 
fuille  oir.ru  quz  ad  fatti  fpccicm  pcrrincbanr,  ruiffc  fctlicct  in  rcbus  huma- 
nisaaum  habcncem  filiain  iu  potctIate,&  cxfiliorcpotcm  a  fe  einancipaiu; 
dccefluTe  auum  vtroquc  fupcruitc^c  quidem  inteftatuni ,  atque  ita  faculta- 
tes  aai  omnes  ad  filium,cundcmqucfuum  hcredem  pcniiiuillc,  poftca  nepo- 
tem  emanapacum  hercdcm  ab  co  filio  patrc  fuo  initiciiuim  iuif  Ic,licq  uc  de- 
funtfto  filio  ncreditatem  iplius  ad  nepotcm  cx  tcflamento  pcrtiniuflc.  Alio- 
qui  li  filius  quoquc,ficut  auus  inccftacus  dcccflillct, quid  attinebac  dc  foio  a- 
uodiccreintcilatum  cumdecefnilc:-iicut&:  dc  ncpotcquidoputcratmonc- 
re  qnod  emancipatus  cflet  ii  filius  quoquc  cmancipatus  tujllct?Annon  flc  bre- 
uitis  &  commodfus  potcrac  (cribi,&  auum  &  ncjxxcm  dcceflillc  ambos  in- 
teftatos>itcrnquepattcni&filiumniilIe  ambos  cmancipatos  ?  dcinde  quo- 
modo  poflet colligi  fuiflc  filium  auo  mwftato  heredcm ,  adcoque  aui  facul- 
tates  habuifle.fi  non  crat  filius  m  aui  potcftate?Nam  fi  crat  emancipatus,  in. 
digebat  vriquc  auxilio  pritoris  &  bonorum  poflcfllonis  Vndc  liberi ,  ad  ac- 
quirendam.non  hcrcdmtcm,fcdbonoium  poflcflioncin.qiiod  tamcn  lcx  n6 
ppiut.  At  rurfus  quomodo  polftt  ncpos  lenegaichcrcdem  pacris,fi  heres 
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xoo  ANT.  FABRIDEERROR.  PRAGM. 
ipiius  fieri  non  poflet.urnctfi  maxime  vellct;'  Atqui  non  potcft  nepos  eman- 
cipattts  hcrcs eile  patris  fuijiiii  fucrit ab eo inftitutus , unquara  alius  cjuili- 
bet  cxua'  cus.tiueinccrtumeftpcraditionemficrihercdcm  poflc.  Si  erum 
noiiutinftitutus.nullum  aliudius  habcrcpotcft  fucceJeiidipam  nifipet 
botiotu polf.Vnde  hbcri/rx  iurifdiOj.,i«  IVctoris,qui  Ui  potefl  facere 

heredcleduiuumbo  orupolleiforijquihctcdisvice&lcKoiit.s.^ojrf*/?. 
/  nsl.de  bs>no.petf.&  /.      3.  o.de  beti.pejf  l\h  ergo  vcrba  rcicnprj,  <jut /epttrii 
neg*t  /;crf^m,oftend»nt  tu.ilc  nepotem  hunc  cmancipantm  a  patrc  luo  he- 
rcdetn  inftit  utum.EaJcm  probant  q.u  fccuJx  noitrx  lnterprctauonjs  ratio 
clt.tion  pollc intelbgi  lunc  Icgem  de  nep  xc  qtn  fuei.t  tetentus  ju  potdbte, 
nccmajris  prioreniqjirn  poftetiorem  lcgispartem.  QiK>modoeiiini  poflet 
ncpos.qui  elletin  paius  fui  potctiate^itgarc  imc  mcd.iuo  fr  pauishercueiti 
cflc?  Antottc  pritexiuabftci.uonis,  iiaut  iati:  abtbnuiilt  l,  autnondinn  un- 
ruixtusnunc  priniiimabiinerevellciMcquamuisapud  prxtotem  hocpof- 
lit  dici,quontatnprxtot  lioiihabcthcrcdjslucofuumhercdcm  qui  fe  abtu- 
iViKjfijUiuin.de  wttmg  Mmrfuknd.  apudCefarcm  :a:nc.i ,  qui  mtisci- 
uilis &  cuftos&:  capnt clt.non  idc  diti  potcft,qu:a  vcrum  cft,  filiuni  ctui  iiiut 
herescit  i.  ipfo  lurequ.-.iuumn-s  -ltiiUncai ,  nirulomiiius  cllc  licredemiure 
ctuili.ncc  qu..q'.iam  a^cre.nic  hcrLdi  ncgct.iu/i  q.-.jd  mciittcur  d.  §.fedeifi 
/uut.Wum  <-i*/i  lo.n  dejidm.  hbert.L  necej}.tr„i  ^.u.dt *e<j*tr.btr.  uec  ideo 
po(l«  haDcn  pro ahftcuco,  ii  non cxpiefTuu vtamr  vcrbo  abl\cri::oris  ,  citicd 
in  hac  rc  viietui  folennc  hiillc,/uty««//.tj  de  auier.tuier.i.ex  cwirtttlH 
de  re  ludsc.Ez  vcro  quomodo  rwlfet  quis  viden  fc  abltinuillc ,  neg.indo  fe  he- 
rcdem,  c  lim  1101 1  afius  poflic  fc  abftinercquam  qui  fu  heres  :•  Et  quod  proxi- 
me  dixinius  ex  d.!.fi fiJtut,foi\e  tilium  fe  abitiner.tcm  non  improbe  ncgareie 
hcredcmefleapud  ptxtorcm.vctuni  quideincft  in  e0  qui  fc  lim  abltinuit, 
dc  quo  &_dla  lcx  loquicuruit  non  m  co  qui  Jiondiun  fe  abitinuit  -liuc  confi- 
Iiii 1  gcrat  le  abiancdiJiue  n6^./...$,?«,yi«/  inpetefiitefiep,,,  omifuuf.  tefi. 
Jjedncquepateftnepouinpoteltatcrctciuocoifteuiequod  lex  ait  mortui 
**tip*terntfufeip^ef*cuhAtet.%i  enim  ncposellct  inpoicluce,  non  cllct  tra- 
«andum  an  aui  facultausfufciperepolRt.fca  an  reuncicquod  &  Fachineus 
titcturjiifuaJllahuiusIociintcrpretatione.quamnos  rc;ulimus  &refuta- 
uiinjsadhnejn  capitis  ptxcedenus.  Eitigiturotr.mnolextota  intelliamda 
denepoteeina.icipato,qiuapatrefunhercde  aui  i.fticutus  hcrcs ,  noluerit 
t..men  adjrehereditatctn,  nec  eo  m.niis  voluei.tfufc.pcrea.ii  fuj  intcitat6 
dehndb  ta*.uluter.cV  confequcntei  .  01,  extcftatv.ento,ledabintellato,nec 
lure  c.uiIi,qnod emancip*tos  -ullo modo,r.ulltx1uc cafu agi  ofcitaion  maeu 
quamexuaiicos,/.f«j/,«MW5).D.^r//.»«f/.  fed  iure  prxtotio.ex  quo  ad- 
mittuntur  cuain  emancipau  per  bouorum  pullc/iionem  Vnde  libcri/refciiG 
en.ancipauonc)/.5.$//W4«,f  Atuj.D.de bcnor.p of.com.ubuttu.  His  vcroiu 
co-  ltituus  tatenJum  eft qUl  d  lex  ait  m  primaparte ,  Euni  qui  fe  patrispoft 
auum imel  .uumdetu.fti  negat hcredem.noi.  polfc mortu.au.  patetnj  W- 
cipcre  facultatcs,non  ad  iiisciuile  refercndum ellc.fcd  ad  ms  prxtonum Jiec 
adherediut.sacqujiitJoriemJcdaJ  agnitio.  eni bojiorum polfcffiorus.Quis 
eium  adeb  mfulfus  cfTet.vt  crederet  ncpobin  cmancipatun.  pofle  iurc  cuuli 
lucccdcrc  aaointeftato,pra:fcrtim  poit  aui  herediutem  accrc:i1tam  fUio  ,  ei- 
fnTH 3Cr,,ncl,oc,s o»M"paw  Qupd cum  iufit.dlud  euam  fcquitur.vl- 
tiniamulam Icgjs pattcin ,mfi ptr  ^ttcrumpejftjfumtm  ttd humfmidt ientfi. 
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ciumpenuntrtt,non  folitmclle  r*ftringendam  ad  nepotcm  cmancipacum, 
dc  quococamlegem  eilc  dixiimis:fedinen«nctpatoquoque  longealnecac- 
cipicndam,quain  vulgo  ab  incerprecibus  omnibui acopia.ur.Sic cuim  oiri- 
nes accipiunt,actl  Impeiatoi  ua  Itnplillcr  ,mfi in pn.pofitt  c*fn nepot  per  bs- 
mrHmptfftjfiontmddbot  btntfuiHmperutnuu,vi  anint  intefiuf  drf  nlli/ufi 
cipct j "ttmlt*tei  pojjit.Quv  intCTpretatiolirccipeictur  ,  diccdtijr. ncccilano 
ellct  ad  curtandain  conrradicbonem.pnora  lcg>s  verbatie  al:o  ture  quiim  de 
pr.rtorio,acdca!ioauxilioqujin  bonor.nr.  pt'i"clT:on:saccipiendac||c,qii<jd 
nos  iam  oftcndimusdici  non  polle.  Aiioqui  pttir.dcerit  ac  li  lcriptum  cllcr, 
QmfepAtrttptfi AHHmintefc*tumdtfur.tlintgAtheredein,mortHt  uui  patemt 
fntn/tntet  fHjctpert  utrt  prttorio  ejr  per  bo  tcrum poffrjfuntm  non  potrfi ,  m  j  v<  - 
me  tm*ntip*tm,ntfiptr  bon ;rum  ptffejfiontm  ttdhct  benefieiH/n prrutnrrtf.  quc 
fcnceiuja,vciborumquoconccptwplancincptac<ridiciila  eilit.  Qim  cr"o 
Tcniiisellc  potericeius  exceptioni»  qua:n  lcx  ponit ,  mfi per  boncrum  peflrjfio- 
nem  ud  hot btntfittitm pementnt  t  In  hoc  fane,  toca.vt  prxfatus  fum.lccisdif- 
ficultasverlatur.Qux  tamen  aut  nulla,.uic  pcrc>.ij:ua  cllct,  ii  vetba  bcncper- 
penderencur  Noh ennn  lic  loqtutur  lmpera;or,  vt  .iicac  qtutnodo  inccrpre- 
tes  mtclligut  ttyKtfi  tn  hct  tsfu  per  btnorHmpojfef/ionem  *d  hcc  benrfinum perue- 
Ut*t,  led  bfriplicitcr,fu/7  per  bonorum  poffrtfionern  *d  hoc  henefitiHm peutrnrrtt. 
quorain  verborum  i:<in  aJms  lcitfiw-eft , quim  li  fcnptum  clici  ,ntfito  e*fn 
am»nrpoitm*nttp*tiu,\\ov\  hicdequoaginms,le.l  altusctiam  quilibct,  bonr- 
rumpoffrffttntm  *cciperr  poffitJptr  jujm  uui  fjcut.itci  .icijhitm  fibt  ub  ftrjfu- 
to.  Qtum  vcro  bonorum  pollcllionem-  Ner.ipc  V:  dc  lthen,qu.x  libcris  oin- 
rubusab  mteitato  dcicrtur  cx cdidfo.  lca  vcco  li  Impevacor  lcTipliilct.facilc  o- 
■uesinteiligcrenr  q.ud  ille  libi  voluiliet.in  eoque  vno iaborandum  cllet ,  vt 
mueltigareninsquiiitaincilct^llecafusinquopi^llct  nepos  cmancipatus  ex 
filio  liuc  prxmortun,fiue  fuperititeadmttu  ad  bouortim pollcllinnem  aui  e- 
namrepudiacapatrishcrcditate.  l^iiemadmodum  autem  cafuni  lilum  vf- 
piam  rcpcnrc  linpoiTibilccft,!!  cum  mterprctibus  cum  quxt  amus  in  propo- 
fita  fpccie,idelt4n  uepotccx  fuperlkite  rilio  in  pocclutc ,  qiu  rihus  auo  ei- 
demqucpatn  fuofucnt  luushcrcs.qiiuomniomnuiocafu  fifaui  in  potcfta- 
teretcntus&fuperftesmortistcinporc  atu intcftjti,nocct  ncpoti.ncc  mi- 
nils  lurejtixtorto  qu  itr  lute  ciu:li,vt  n  ox  ^pbabimus^ica  rcpcrietur  faciie,  ii 
rnrjtaca  ipecie  propoiita.qtixerat  coaicrau  ad  ncpotem  cmancipatum  cx  fi- 
lioin  poteftate  fiiperitite,q.txran>us  gencTalitei ,  An  aliquis  cafus  fit  in  quo 
nepos  em ancipatus e\  filio qiiamuisfiiperftiie  adinitti  pollic  aJ  iticcctTionC 
aui  per  bonorum  pollciTioiicir,  Vndc  lil>cn*tiamli  noniic  hcics  pacns  fui. 
Concipioquxftioncm dc  •epoteemincipacocxtilioli'j>crltiic,cunine lon- 
gitls  diftec  quxtiio  ilia  jzcncralts  a  quxftiouc  fpeciali  itgis ,  qux  poinc  filium 
auofupcrftitcm  iuilic-.tum  etiam  quia  ii  poncrcmus  rilium dcceUiile  aiuc  a- 
uum,cerulILtuiutisclli.-t,qu'xliiucin  poteltatc  fuiilct,  Imc  ema.-.cipatus, 
nullo  modonocerec  iicpoci  otuncumhbct  cmancipjto, non  magis  qtiam  in 
potcftaterccciuo.ticcproinJcquxrcndusellctcaiusin  quo  ncpos  cmanci- 
acusadmittipoilctad  luccclTioncm  aui  mre  prxtoriopcr  bonot  um  pollci^ 
onem  Vndc  libcn.cuir.  c  conuario  vix  vllus cxcoguarii>ollct,  quo  non  ad- 
niittererur.Elletetiim  hoc  iplo  caliis  ilieexdufus ,  quo  nic  rej>os  fuillct  tx- 
hcTedatus,cuin  exJwrcdaiio  DOil  pniTi  t  ficti  ab  iiiteiiato ,  vt  DSC  inftitutio  h;- 
teiis.At  cdm  fiLus  patti  fupcrllcs  fuit,quiuii  no  fucritm  potdlaic^icd  ctr.i- 
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cipattts,dirhcileumcn«it,vc  non  obftec  nepoti  in  fucceiTioiic  inteftaci  iure 
pritotio.R.epcTio  umen  cafura,euraquc  vnicum.inquonon  oblut  ncpoa 
quantiisemanapaco.Hacenim  t>eceiun5  addendum  cft .  quia  (i  nepos  htc 
exnliocnunciparocllcc  recencus  in  auipoteftacc,  nunquam  ci  obftaret  fi- 
bus  emandpacus,niti  ha&enus  vt  coniungerencur  exedidode  conmng.cum 
emAncip.Ukerjtmtsxt  in totum fucccdcrct  ncpos,  qui  alioquin  fulusex  iurc 
duili  fuus hcres elVet,t»tji/.de  eenupig.amtnnvtnp.lti.cin4.  ls  cafus  a  Pom- 
potuopcoditus  mihivideturin  \.fifuu  txbit.§.v/t.  D.fitab.teji.nnU.  extab. 
lrndMbeci\\  ha*c  vcrba,S»  ftllm  tnmnapatut  non  pttttnt  boneru m pefiejfionem^ 
ti*  vttegr*  funt  emnU  ntpottbus  dtfutfifilau  non futfftt ,  vt  fuod filmt  habitu- 
rut  ejjetjtetitabonorumpo/fefiiont  h*t  ntpotmiu  tx  eo  filit  non  ttumrt/tfuu 
ndcrefiM.  Li quibus  vetbis  lllud  primum  obfcruandum  cft,quod  Pampantas 
uonniii  dc  tilioemarcipato  loquitur.quia  cftm  filius  in  potcit  ace  dt,non  m- 
di^etbonommpcWieilione^iecvtcampeutadacquircndampatiis  fui  fuc- 
«luoncn],cihnhtfuusheresipfoiurc,fufhctatqucruill'c  illum  fupetftitcm 
auo  intcftjte.Vnde cft  quod (upra  intul iraus refcnptum  Impcratorii  tn  d.  I. 
vli.C.vnd.libir.nQnTiow  accipi  Jealiofiho , quam  qui  fuerit  m  potcftate, 
cum  aiioqui  ponendum  ellct  quod  lex  no»  ponit,  ruJlic  pcutam  abeo  bono- 
rutn  poilcuioiicm,atqitc  iu  ei  acquiiitas  pacnslui  uculcaccs,  qux  ob  cam 
cauUm  nullomodo.nulioquecaiu  pocucrint  perucntread  nepotcni,qut  fe 
iplius  tiLij  ciufdeniquc  patnsfui  ncgct  hcrcdcm.  Et  inde  ctum  ulud  ht ,  w 
citmHliuscmancipatusnonaliteroDftctncpoti  quamuis  etiam  eVnancipa- 
toouam  lipcutbonorumpulleilionemJibusUnieninpoiriVate  icmper  et 
obftet^non  loltlm  G  lc  immjfcuerit,(iue  petendo  bonorum  polieflioncm  Vn- 
dc  liber  i,©r  «w  l.puiertm  u.C.de  inr.  de/tber.  (iue  quo  alio  rnodo :  (cd  cti  atu  ii 
fcnonimmi(cttcrit,cum  nec  immiftionecellanalit.vt  fuus  hercs  6c  hcres  iit 
iurc  ciuiti,&  pro  hcredehabcatur  apudprxtorem,  dum  nc  abftmuerit  d.  /.  /. 
$.? ut  funt  in  poteffutetofi  fuit  omiff.eauf.teflam.DKo  an  i  pl  ltis.Et  lamli  le  ab- 
ftmucri  t  filtus  qui  hut  in  potcftate,adhuc  tamen  obftac  nepoci ,  ne  poflic  ne- 
pos  fiue  in  potdtatcrcceiicus.liuecmancJpacus  admitti  aa  fuccefliortetn  aui 
mtcftati  per  bonorum  polleflionem  Vndc  liberi,quia  nec  facit  aJbftecicynio- 
minus  verum  lic  rilio  non  modb  delat  ain,  fed  etiam  acquiiitam  ruifle  ipfo  iu> 
rehercditatem,nec  uiititm  ipto  iure,(edcriam  lureprartorioin  tempus  v(q*, 
abftennonii^qiianiiis ex quo  abftentus  eft  filtu  s.Jeiinat haberi  pro  hcrcde  a- 
pud  yixioicmjU.fi filuu  iuo.dtmttrrtg.iniur.fdiSct\r\tcfte  abltcncio  (acit 
vt omnimodo cVin  omnibus habeatur  pro  no.herede is  qui  abll imii t,(cd dfl- 
carat  vt  non  habeatur  pro  hercdc  quod  ad  hoc,nc  a  creditoribus  heredttariis 
conuertiripoflit  d.l.ne?eJfMiit  rf.D.de  MCfutr.ntrtd.Nam  extra  hanccaufam 
habetur  proherede  in  ceteris  omnibusctiam  quxex  iurifdjthonc  prxtoos 
profidlcunttir,cuiuimodi  eft  retUcurio  tideicommi iTi ,/.  iu  tumtu  17.  $  fip*- 
tcr.D-ndSC.T rcbtil.vln  lulianusfcribic,Si  pater  filium  qucm  in  potcftate 
babcbathcrcdem  (cripfcrit,&  ab  eo  pctierit  vt  hcrcditaccm  Semproiuo  pr>. 
fticueret,ifqiielufpcctam  tibicllcdiccc,mhilrmiimis  polle  illum  ex  Trcbd- 
bano  herediucem  refticucrcica  vt  quamuis  fc  non  immifcuent  heteditari,  a- 
ctianesumen  quxci&tineum  competcbant,ad  Sempronium  transrcrStur. 

Snomodo  enim  prctor  Bdeicornniiiuri  us  poflet  cogcrc  hunc  bcrcdcm  fibu 
tdlituuonerofidcicommiili  poft  abftenuonemli  non  habcrcc  cum  pro 
beredc  citra  vllam  aditioncm  aut  imn-dtionerrt?  Aut  qukl  ahud  eft,  fufpcc>i 
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dici  a  fuohcrede  hereditatcm,qukjn  abftinctc  vllum  ab  Ireteduate?  ltaque 
omiiraeuam  iuns  cimlisfubtthtate.li  mhil  nifi  iusprartoiium  m  hocmk) 
qui  fe  abltiniucJntueri  velis,non  cft  compat andus  hlio  emancipato, qui  l  on 

Eruerit  bonocumpoflcflioncm.dequoPoniponiusin  d<i.vlt.l.<.D.x*d.hb. 
dcipouusquibonotunipofleflionetnaptxtotepciicrit,  &  ltnpeirauctit, 
poftea  vcto  abcodcm  prrtorereftitutuslit  m  inicgtuin  ob  lubricuin  jrtatis, 
aut  cx  qua  alia  caufa  aducrfus cam  bonorum  pollcflionis  agnitioncm.  Nain 
qucm admodum  abltentio  non  racit  vt  tilius qui  fc  abltuiuit,  licrcs  non  fuc- 
nt,fcd  tanttlm  vtcxindehabcatur  pro  non  hcrcdc:aJc6  vt  qitanuis  bona  fub 
CTcditoribus  fiant,tamcn  ratahabctt  dehcai!t,ctiamapud  prartorem  quem- 
cunquc  fihusbona  fidegcflcrit,vt  dtfertc  ac  notabtlttcr  fcriptun elt  in  I.<jmo- 
tier  D.de  MijHir.htrtd.it*  ncc  tcftitutio  facit  t;  n6  fucrit  hcrcs  vel  bonorum 
pollcflorisqut  aJuerfushcredicaujvel  bonoruin  pctiicflionisai-qiiiiiiu-iiem 
rdututus  fu:t,fed  tutum  vtproeo  habcatur  a  pr.Ttofc.acli  rcc  hcrcs  ncc  bo- 
norvl  poflciTor  fwfkijuiitprtttr  7-ifed  <juod  P  apmmnui.D.dt  rmntr.  l.x.C  fi 
mirm *b  heredfe  tbftvt.  Atqtti  quotics  acquiiita  ruit  alicui  bonorum  polki- 
lio,qtiar.ui\ p..>l;ca perinimcgnim rcititwioncm  fticnt  abalienata,nc  dni 
rcpudiaTa(quiai]tiodfanel  acquifitumefl,rcpudiari  hUnquam  potclt,/.  1.5. 
decrtmhi.  D  dt  jucttf.eMl.  Jtota  tamc  cdicti  fucctflorij  potcftas  pei  1  m  1 ;  ur, 
ita  vt  alij  deitKeps  nullrpofliccknfrfi  bonoruni  pollclsiocx  vlla  paitceditri, 
rtaneqae  bor>a  vacailr.a,©C  confequer>tcr  rilco  deretanrui,/.?  tr.ted  nt.  de  (ue- 
tejf.  ediH. \bi  clcg.uis  &:  rpcttutn  cxtat  111  hanc  tcin  lefpojifum  Papiniani, 
cuius  nccrattovaldcdbfcuracft.Cuni  enimalianon  iucrit  cauia  propoucn- 
di edicrj  fjicteflbrij.quam  nc  botia  dturitis  laccrcnt,  vt  fcriptumelt  111  dJiU 
in  prr  c&rn  $  Im^iui.eed-fieJeiinant  autem  laceic  ex  quo  tcmpote  funt  ac- 
fluflia,  feqiimtt  ex primo  innanri  acquilittonis  pcrimi  totam  poteitatem  e- 
dictv.qnr  pv>rti>  vbi  <e»nel  cortrnera  ttiu,  poiica  rcuiuilcctc  nutitjuam  j<uid: , 
&  itjwquat.nnenfieW'rieqTliT  vl/altquaiibopoiun:  polleiTionibus  fucccfiio 
inducatUTjfiuc  a  gradu  in  gradum,iiue.a  peiionain  pei(ona,tiuc  ab  vnocapi- 
teediciiadalujdcaput.  CiVmcmni  ciTet  otdoille  luttefliuus  intctfuos  &C 
agnaibsiurc  cmili  oivninorniognirusprimiisprxtor  m  botrotu  pollcflioni- 
bulcum  indt:xit,noii  alio  un  cr  ed.cio ,  qrjn  co  .pfoquod  hanc  obcaufit 
fucctflorium  aj^cllauJtjCui  proirtdeit  qiacxcaufalocusr.olit,ncc vlh  fuc- 
cefSom  intct  cos qut  pcr  iKmonrm  pollcflitxncm  fucccdut ,  loctis  cilc  potcft. 
Ergotiimquoqitum  nluisinpotcft.ite  feablunuit ,  obftat  ncpoti nc poflit 
nepospctcrcboi  orum  pnHcfljontm  Vrdelibcri,r«ru-.dcatq.c>pltarct,fibo- 
noruni  pollliliorempctijll«yicpoftnic>duadueifusc^tnpetitic>iiem  ininte- 
gnmireititutusfuiflet.  Wq,  fauscutdftiicr  n>«t>iudicio Vlpianus  docetin 
7aj§ p tptu  f.!sum  D.ntd.hber.cCun  ad hoc,vt  filius  obftct  ncpoti  incaufa  bo- 
noru  polfeflionts  Vndeliber)(dehatcTiim  folaagitur  toioilloriiulo)iuhi] 
aliud  exigit  ni/i  vt  fil  rrs  fitcnt  in  poteftatc,non  quafi  aduj>tiuus,  fcd  quafi  na- 
ruraIis,non  adhibita rlla  diftinclione,  An  bonorum  polfcflioncm  Vn>  e libcri 
filir«ipfeagnotietit,a'i  vcr6  fcabftinuerit.  ltcniqi  Pomponius  in  d.Lfujuu 
0x  hu  j.rn  prtnctp.  etd.  nr.vbi  ait  pratorem  non  ainer  dcfcrrc  bonorum  pof 
lcflioi  em  Vt  dc  hhcn  ncpotibus  cuam  111  familia  tctcntis,quam  fifilius  116 
fucnt  in  poteftate  moncmts  paicosde  cu  us  bonts  aptut.  Sufticit  crgofilii3 
fuifle  in  pote^ftatchcfit  fc  abrhrtiicrit ,  qiua  non  facit  abftentio  quommtis 
vcmm  ikdcrccilic  coiidftiiJccrn ,  ftrb  qua  nomitiaurri  ncpotes  vo<  a  t  pt.xtor. 
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Nte  eiiim  fieri  nullo  cafu  poteft  vc  nepas  cx  filio  uipaftite  vocetur  ad  here- 
diutcm  aui  fme  auxilio& ocneficio  prartoris.  Ncc  li  ponas ,  quod  miieie.fi- 
liumfupeiftitem  cnuncipatum  fuilie.nepotem  ycro  in  poccftacc  rctcntum. 
Etli  eoim  ncpos , qui  «u poteftau-  letentus eft  ex  filio  emanopato  , potcft  fuo 
lure  hercs  etle ,  nec  indigec  auxilio  pcctoris  vc  fucccdac  auo  li  prxcor  non  fe 
intctponat.   Cbu  camca  pt.a:coi  fe uicerpoiiic  vt  faucat  fiho  cmancipato, 
pertndcque  liluin  adnntxat  ad  i.atris  fui  fucceflioncm  ab  inccftato cx  capite 
Vndc  l,b«  t.acii  emicipatus  nu  fu.llct.itxipit  hoc  ipfo  neceftaqfi  efle  auxihtl 
prxtoiu  ncpoti,  qu«n  alioqut  i  fucccflione  aui  fui  ln  tocutn  cxcludioporte- 
rct.non  nunus  quatn  lifihuir.uquam  fuilTcc  emancipacm.nepeqriaptetor, 
vtadinittatciiuncipauim  tanquam  fihum.qui  qui  .lucmanapaiouaiancr, 
cxctancuseii.,iiccclk  liabctteUinJerc  cmancipaiione      filiuiu  cmicjpacii 
uon  alioiuu  aaniictcretquim  qu»ii  non  cmaiMeauun./.v  ^.ytmmmpMut 
D.de inner.pt f.ttmr.  ttbul.  Acqu;  li  liiiuj  tmaucipatus  m.infiiletlempet  iu 
potcftate.obUarct  hodie  ncpoi,  &  qtiidcm  ui  totu ,  quu  ettei  fuus  hcrcs  ,6c 
111  vuaq;  fucccUioncaiuc  ccftamei  .i.uia,liue  inceltaci  anteucrtci et  ncpoccm, 
l.fcnmo  7^,dJtiynd^TjfifHujUhtbMmu^.ti^XttX^mgm^m 
potducc  rcumus  poflitcx  alicjuaparcc  auo iuo fucccdcre cum pactc^ucm 
pixtot  refciila cmacipaHouc  admiccit.iH-cclIario  mdiget  uuuhoc*  beiiciiaa 
pii-corui-.quipoiioiicuiJ  non  pum  .rquum  cflc-  \  chlus  cir.aiicmatpi.cyiV 
datiirapaccisfuifuccclTioncoo  id  fol.im  quodcma  cipauu  tuciu.  cum 
noii  obiddedicritcirc  naturahter  filius:lu  uecvlqtte  adco  ci  laueiidiim J«- 
tat.vc  incius  commodum  vclu  exdu.icie  r.cpotcm  ,  quiex  iutis  Otti- 
lis  ratio-.ie  totum  h.ibititrus clfcc  unquam  fuus  hcces:  ldcAque  anft>c*  COO- 
tungit  in  lurciftms  bonorum  poiVchtoius  Vi  dc  liheti ,  vtlunuladmiowr 
tuisfcdiwtauieo  vt  noufibumeum  ncpoubus,,  at  ncpotcs  cuqifiho  con- 
imieat.  Nec  eium  lic  ciiulusconcfptu^eft  D«,co  liiou^-.docmarK.cuni  li- 
berucius.fcdc  contunoDc  coiuungcndiscuiuaiuuupaUi  hb«ueuifc,V* 
puta.ex nlaciicti  parte  pracorcm  faucrc  nepoc:,n6  filio.cui  melius  ellet  nul- 
famcomiunaioneuiclle.vcfolus  ipfe  fucccdcreA:  in  fohduni  pollct.Quod  U 
ncposetum  mpoccftatcrctcntus  mdigctaiuiho  prartoiisu  fucccdac  auo, 
quantornagisuidigcbitncpos  cmadpatus  :•  F.iii  eiumediduin  pnrcpfHiPc 
boiMrunipoilcftioiubcu  ,quaniuni  ad hbcros auniec^mancipa,toru«R|«- 
cipuc  gtaua  compatauun  ttt,ne  uiiunam  vcl  a  fuis  heiedibuj  ,vcl  cuani  sb 
agnatJsp.-ueientni,qUosaUoqul  ius  ciuilc  iolos  vocabac,  nufquam  tanwrt 
vidcisprartotcmplu!.  fauciccmancipaus  ,  quam  li  cmancipaci  non  cflcftt, 
cdmncque  ahocoloic  qs ftucat.vt diximus.quam quaiii.cc  mctintcmai«i- 
pati.Pono  non  vociuvr  nepotet  cxcdiclo,i-.iii  fubconditiouc  dla.fu  filius  n6 
fucrit  in  pacris  moneiuis  poteftaic ,  ncc  proir^.c  poiliuit  du  erc  yocatos ,  nifi 
oftendanc  condiuonen»  lub  qua  pcjrtor  cus  vov.u,cxt  itille.    C  iitn  crgo  noo 
unciini  noncxtiurcit,fcd  ctiaiudefcceritcot^iao  co  cafu^mc.  fihusfupcr- 
Itcs  rcpcntuc  m  poccilaic.cOrcquenscft  vt films  in  pocdutc  leiiipcr^C  onuu 
cafuobltctnepou  tanquam  fcmpct  tacicnsdcricercc6dicior.cmlubquane- 
pos  vocatur  a  pra-coic  ad  borot.un poireiiioncm.  Dic  enim  quancum  voks, 
fiTum  hercdcm  qni  fc  abftmuic non babcri  pro  herede  apud  pr.noicm,  nw  - 
qua/n  tamcn aiicqucns  vt  non  videacur  cllc  ui potelutc , quu c.bftcuo: ntlul 
coinmunc  ltabct  cum  iure  pou:llays  ,fed. UJituiu  v.mi  cficchi  lucccflioms 
haedicarir ,  quu  j«cabitcntiofitco  tcrr.porc  quo  puudtasadlwc  ahqua 
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iit ,  vel  elErpoflit  ,fed  tunc  ctim  patria  potcftasiam  finitafiiit  mortc  pa- 
tris.  Abftcnuo  liquidem  non  fitnilipoft  mortem.Sc  eo  tcmpore,  quodc 
iure  lucceffionisiamquarrcdum  eft.Qu*  autem  iam  mone  cxunc3afu:t  pa- 
tria  poteftat^ion  potclt  aut  magis  tolli.aui  afKci  per  abftentionem.Qiiarf  & 
prator  in  concipicnda  coditione ,  fub  qua  ncpotes  vocauit,exprcffit  un  j-us 
mortisaui  ,poiuitqi  in  condirione  filtum.qm  fuent  in  potcltate  eo  tcmporc 
cjuopaterfamiliasmoriebatur.  Quicquid  ergopofteadchocfiLoconuiigat, 
id  eft.  fiue  fe  abftinear.liue  non,  fcmpcr  verum  eft  dcfeciiTc  conditionem  oo- 
noril  poftcffionis  delatx  nepon.li  modi»  filius  fupcrftes  fuctit  vel  vno  inrtati. 


ERROR  NONVS. 

J)t  Ajftrtntt*  bonermm  ptjftjjitms  Vnde  liberi,  Vndc 
legiumi,  Vndecognau  m  Ciuj.t 
fntctfftrtj  tdtfh. 
Tdithulius  illud  videtur,  quod  in precedenubus  diaumus, 
Sutim  heiedcm  qui  Ce  abftinuir ,  non  tam  comparand  1  clle 
|  emancipato,qui  bonorum  pofleflionem  non  petqt,  quim  ci 
'  qtu  pcuit  quidem,  fed  eam  poftca  pcr  m  integrum  reltitutio- 
inemnmilit.  Ex  quo  nimirum  irtern  pollcdiximuSjobftarc 
Uum  ncpoti,  ncpolTit  ille  nmati  cdi&ofuccclTorio,cuj  icilicetlocmnullus 
foperlitagnita  femel  bonorumpolIciTione.tametiipofteapermintcgrum 
rewituuonem  abftentio  (tcpnxxnJ.vh.D.dtfncctJf.  tdtU.  Nam  ii  rat:o bor.a 
eiTet ,dicat  alujtiisdequeretur  quod  fuperftitc fiho,vel  vno  in  poteftate ,  folus 
ipfe  poffet  habere  bonorum  polIciIionem,nec,  abltincntc  illo  ab  hcrcditate, 
autbonorum  polTcffioncm  Vndc  bberi  repudiante  ,  polfet  ampliusquifijua 
m  ijfdem  bonu  fucceJere  ex  vlla  paitc.quod  tamc  fallum  elt.  Nam  &  poteit 
illc  ipfc  fibi  fucccdere,&  abonorum  pollciliorttVndc  liberi  cxclufus.vcl  tf- 
pare,velrepudiauone,po(tmodum  fuccedereex capiceViidc  lcgitin.i  tan- 

2uam  agnatus  ,&rrurfum  poitlcgiumosfuoorJine  unqtum  cognatus ;  aut 
bonorum  polfeffionem  n6 ex certo  abquo  capite,  fcd  limpltcucr  repudicr, 
pronmis  agnaus  locum  facit.vtperindc  pofTint  bororumpnfleffioncni  Vn- 
de legitim;  agnofcere.acli  filius  non  fuiuet /.1.  $  jtuirni.  &  yfid vidcdufn.D. 
itfuretJftdulJ.ljnpririeipD.vnd./tguJ.+.f.  I.  n.^kis  trd.tn  bon.pcffferntt. 
LdtfiinHu  6.C.deltgu  bered.  Sola  igitur  Au  heredis  fupetextitctu  ficcclli  rii 
ckQn  potcftacem  non  tollit:  idq,  optimn  rattonc,quia  It  Prxtot  tilium  q-.u  fe 
abftiniut  non  habet  pro  heredc ,  multo  mimis  potcft  eum  habere  pro  borto- 
nim  poileflbre.  Botiottt  entmpoffetior  ncceilarius&ipfbiurci!emocft,i'ec 
alius  quam  qui  bonorum  poifcfiione-  accepit a  pre.tore ,  quod  non  tam  iuns 
&  nu.tar  volutatis:quam  fa&i  cft.Quoinodo  igittirpoteft  pr.rtor  luberc  pro 
bonorurn  pollellore  ril  u  ,quinon  modbbonorumpoTrlfronemriimqiiam 
perierit,ied  etiam  vlcroabttinuent?  Ego  vcro refpondco filium  inpotcftatc 
lujjerftitcm,  ficuti  non  obftatdbi  ipli.neicpudtata  bonortim poiTvfTiorc 
Vnde  liben  poffit  libj  lpiifuccedcndopeterebonorumpollefsioncm  Vr.de 


ipUetkAt.lnjht.de Itgu.ttgtuu.fnextffAoi  tamfifcmpcr  &  omni cafu obftaie 
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nepoti  pcrinde  acii  bonorum  potleflionc:  pecqflcc ,  vc  nullo  cafu,nuiiaq;cr 

Earte  edicti  nepos  admitci  pohic  Non  obitac  libi  ipli.quu  quod ci  tanquam 
lio  dcrertur  bonorum  pollcfsio  Vnde  liberi.non potcit coiumere  aliam  dc- 
lauoue  bonorum  pollefsionis ,  quam  quxritcxcap.tcillo  Vndc  hbcri  ,qua 
confumpca  nihil  vcuidcfcrri  bonorum  pollclsio  ecx  aliotapitc  Vndelc- 
giutiii,cV:  qmdcm  illi  ipli.lt  vehc.aut  li  nolit  ,  proxunocuiq,  Agnatoex  edicto 
luc-jellbrio.  G.im  enim  fuus  hcrcsrcpud'atbo:iorum  pollefsioncm  Vndc  U- 
beri,atq,  ita  abttinci  unqium iuus , ccnu  dt  adhuc lacerc  bona  tfvt  nullu 
adhuc  potleubrem  habent ;  ic  proiudc  mrul  caufx dt  cur  cdfct  poicftas  edt- 
£b  quxtn  idibl  'tmcompaiau  cft.vtdiximus  ,ne  bonadiuiaceam  ,  n  • 
poneilbtetn  aliqttemexediifto  iruemrc  pofiint.  Atquipodruiitinitenirc.rion 
quidem  cx  pnmo  illo  capite.cx  quo  fa&a  dclattodUe .1  c .  fequ4u .  quoiuain 
dclatioqux  tit  ex  ahquocdicti  capitc  ,  illiusquidem  cap  tis  vitn  totam  con- 
fui  ii.c  cx  cxcmplo  lcgts  ii.ubui.cuius  tota  vis  Sc  poteftav  p:  ur.a  delaut* 
fumitur,  (cd  tcque  :uum  capitumnon  confumit  (idq',piopter  autoritatcm 
eJia:  lucceilbrij  quod  tn  bouotum  polldsionibus  lutioduchur.  riV.  in  hcre- 
diunbusnoa  item.  Ex  coigicur  mhil  aliud  uiiene  polTi*,nili  qu*'>J  volo  hLu 
huncobltaicnepoci.quauts  non  ubltctiibi  ipli  li  veltt  fucccdcie  Vndc  legict- 
ini.nec  legiumis.li  cam  quoqucboiKiium  pollellioi  cm  qti.r  libi\'ndc  lcgi- 
timidcfcnur,  repudiaucric :  ncmpc  quia  nepotem  cx  humlmodi  fiiio  n  ece/- 
lc cit  fucccdcre vel  ex  capitc  Vndeliben.vel  nullnwodo, cum  no  fik agnatus 
d.l  fcript»  j.D.vndt  hi/er  Acqui  non  potclt  fuccedtrc  Vndc  liben.vt  iam  pto- 
bauimus: Ergo  nullo  inodo-Alioqui  li  polict  lucccdcrc  VnJclcgmnii.obtla- 
rec  no  untiim  cxtcns  lcgitiinis  rcmotioribu» ,  vcutm  ctiapatrt  qui  bonorii 
illa  poiIctTioucm  Vndc  lcgiumi  rcpuJiallct.Nec  ctnm  filiusqui  non  tantum 
ex  pnma  patte  Vndc  libcri ,  lcd  cciam  cx  lecur.Ja  Vnde  legitinu.tepuduuit. 
potelt  iibi  ipii  fuccederevtadmictacur  tiquam  cogr.atus  ,&excapice  Vndc 
cognau  l.^.§.i.D.  <juu  ordti»  iww.pejf.fmut.ntu  fuoordmecV  poit  legici- 
mos,vt  loquitur  VJpianus  in  d.§fed  iidindmml.i.  De  fucteff.tdili.  Legitinu 
namq,  il-mper  pucedunc  cognacos,tuquoq,  ctimcxcapice  Vndecogiwu 
ximictuntur,c4m cogtvati  r.6  admuuncut ,  ntli  ex  mera  prxtoris  mdulgetia, 
/.I.  D . vnd.cog Mr.unquam  qui  legibtu  incogntci  lint ,  quibus  c  contta.no  co- 
gniri  funt  agruci.qui  &  idco  iegirjmi appcllaucur.Addidi  tum  ftttqnc  citm  ex 
capiufnde  ccgiuitiddmittMtm^iia.iv ipropoiito  cafu.id  eft.ctim  fuus  h«cs 
repudiauit  vtramquc  bonorum  pollcllionctn  Vnde  liben  &:  Vndc  lcgiumi, 
quamdslocumapcriatcxcerijlegiuiTiis.noiiideotatrieii  fit  vtcxccn  legi- 
timi  poilint  fuccedere  ex  capite  Vnde  legitinn,  qiua  licuu  tota  poceftat  cdi. 
driexcaptte  Vndehbcriconfumuur  per  eam  delauoncin  quarhthbo ,  Iicct 
mane.tc  lirc  cffectu  piopter  hhj  rcpudiationem,  iu  &  tota  poccftasedicJbcS 
alio &  (equenri  capue  cdicri  Vnde  iegitimi  confumitur  pei  dclauor.cm  qtte, 
rltftlio  canquam  proximoagnato^.  fvnu ii.d.  tUfundr  le^it.L  lurtfctnfnhm 
lo.$  proxwvsrtJ  \.f).degr4dw.  &  adfin.  Idcoque  tamctli  cam  quoquc  fecuu- 
dam  bonorum  potlcfsionem filius  t jqua  proximuf  agnatus  repudict ,  nihilo 
nugis  tamcn  cxten  agnati  polTint  iure  agnacorum  admicti ,  quia  cdidhim 
fuc£eflbrium,cuius  autotius  in  eam  rcm  cV  necduria  &  compjrau  fuit  ha- 
&cnus,uncum  ijs  prodeft  vt  admicti  poilint  tanquam  cognaci ,  non  unqui 
a%nxa,§pUuitu.ln/ht.dt  Utu.agnM/ucctJf.  Vndcnec  poflitquifqua  diccre 
deagiiatoinboncKu  poftcdlonc Vnde  agnau  ,quod  de  ncpote  faibic  Pom- 

ponius 
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poruus  in  bonarum  poftcfsioncVnde  hbcrijW./;/»  <j*it.%.v //primo  agnato  tc- 
p^iiantc bonorum  poliefsionem  Vnde  legninu , cxtctis  ag:.aus  toi.tcruai  1 
lura  tntegra,  primusnon  fuillcr,  Al  oqui  aJmittendi  cflcr.tfcquentcsagnati 
ex  capite  Vndc  kgittmi,non  Vndc  cognati,  qucmadmo  ^um  repos  admitu- 
tur  pct  Vr.de  libcrt,quot«es  cius  patet  emancipatus  ci  n6  obftat ,  liuc  idco  116 
obiiet  qui«l  antc  auum  decctrctit.tiue  q>  cum  fupcrltes  fuu  bonotum  pofcl- 
tioncui  non  pctjcrit  dLl.fnjnu  SpenultJtr  vtt.  Quanuis  fi  qucntes  agnati  ad- 
mittantur  ante  alios  cognatos  qui  non  funt  agnau:  qui  fcnlus  ffl  *Jj.§.fHi 
eus  dt  fieettf.tdtfl.vt  conftM  ex  d.% pl*ceb<u ,  Bt  cx  d  $  {edvidendnm ,  in  illis 
vcrks,^" pcjfbtt  f*t  ordmt  exilU p*rtt  vndt prtximi  cogutt  ^CM/./nr.Nam 
irxdufolilioacap.Vr.de  agiiaa,fucccdcretur  ex  ca.Vndc  cognati  fiac  vlla 
ag  attxOSc cognatotu dilii!ittJOiic,&  iolo .  , ;  .      isgiaJu;dub.tadu n5 
ctict  qmii  filtus  antcagnatos  omncs  fiicccderct  uqu.1  ptoximus,  liquidc  tjuc. 
ratio  raat  vt  fibus  patri  agiutus  proximuslit,eadem  tacit  ctiam  vt  nt  pci  «.os 
cognaais.Quts  c  iim  patti  ptovmior  cile potclt  quam  tibus,liue dc  fuis  hcre 
dibus  tjactes.iiue de  agnatiswMK  de cog>  ans-  Sjccedunt  lgitut  polk  filium  m 
potctutcex.  lufum  agnau,  £V:  quidem  tiquain  agnati,  lcd  116  cx  capitc  V-  de 
ignaa.auc  quod  irfer.i  eit.Vnde  legitim.vat cx . apite  Vndc  cog  au ,  &:  ob  id 
tumirum  ,ir  cfeiuntm  ipii  tiiio,  non  ampliis  valena.aut  volcntl  ven.rc,  nifi 
tanqu.im  cognaio.  l»r.vtcirctur  crgocx  hlo  ncpos  iplt  filio ,  li  admitti  poflet 
tanquam  legitinius  .  liuccx  tapite  Vndclcgitnni.liuc  txcapitcVt.dc  agnati 
adinincrctur.Quj>]tamccV:abfui^um&m:quumctlct.QiK>e  limiuns aut 
xquitads  colore  prjrfern  fibo  pofsit  nepos,qui  non  nilipci  hJium.auo  cor.iu- 
giiurJSc.C  ctli  jx>ncrcs,tilium  non  vnam  aut  altcram  ,  fed  omne  omnino  bo- 
notum  polldsionc.  fimpllCltCT  t  cpudiauc ,  vt  111  dJ.i.f  fmfemet.  o  defucceji. 
tdul  adhuc  tamen  dicendum  cllct  non  pofle  admitu  ncpotcm,nequc  taquS 
agrutum.i  cquc  tanquam  cognatum,  fcd  fiatrem  dctuiicri  confargmncum, 
liquisfuit/.<fc/**//«6.  Cdttegit.ktrt.  qiuaaim  pott  fuos  hcrcdcs  vocct.ir 
iweciuilicc«fa!iguinci,/.i.$i?c/?/"e/./.a.  mpnnnp.  o.  de/uis  cr  legit. cVpolt 
cdfancuineos  cxteri  agiuti,  Prxtov  autem  in  dcfercrida  bonorii  poflcfiione 
Vndelegiumi  ,eum  lpfum  otdiuem  fequatur  quem  kx  prxfcnbit ,  apparct 
nepotem  ex  fupctllite fiLo  in  potettate.licuU  non  cft  fuus  hcrcs ,  qutpj>e  qu£ 
paieranteucun  (cinpeiextracafuin  ti.  gulate,d./,^r»/>/o,iu  ncc  poifc  fucce- 
dctc  antc  cofairguincos.ncc  proinde  antec,.tetoj  agnatos,quia  necagnatus 
cflepotclt.niii  olm  clt  fuus.Vcl  cnun  pater  cu  precedit.vel  no.S.  prccedit,n6 
potdt  •icpo5ellc.ignatusdcilicctptoximus,vtexplicauinius/i^.  10.  Conieif. 
r4y.1x.S1  nonprxcedttpatcr.ncposfuuscft.idcoqticnec mdigct  vt  fitaetn- 
tus,cum  ptxtern  pofsit  agt-atisomnihus ,  adcoqucsOfaMguineisuiTua  fuus. 
jLoquor.i'.Jc  ncpotcin  potcttatc tetci  to  quonrialioqui  11  ellet  einacipatus, 
necfuusdici  pollct.i  ec  agnatus.fnjuidc  per  emlcipauor.c,&  fauulur  mut.v 
Uoncti  fm  qagnatt  ciIcdciiiiur,/./W4/7.o.4/*f-ii>.w«w/.Et  obci  nuotrtj 
caufam  li  ponas  cmxicipatum  fuiflc  ncpoteni.cV:  cx  filio emicipato.tametti 
filius  ilk  eituncipatus  non  pcttcnt  bonoru  potlcfs  oneni  Vndc  Iibcti,  adhuc 
tameniicpos  excludctcitir  per  folaindclauoncmfilio  factamexillocai  ite 
Vnde  liberi^ifipru  crtum  mterptetaaoadedxbm  pixionsitateniha:ic 
teinperaiiet,vt  iuraomniaintegtaconfcrucnturrepou.acli  tilaisnon  tuiilct, 
quomodo loqoitui  Pompomusin  d/./J«»»«  exbn.i.tlt.  Nam  ciim  ncnosc- 
mxucipatus  nuc  cx  filio  m  poteltatc^iue  ex  cmancipato,  uon  poticc  admitu 
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tanquauifilius  cx  capice  Vnde  bberi  pi opcer confumpum  toum  tilius  capi- 
tis  poceftatem  per  dciatioiicm  facu  hlio,vc  dkimus,iieqiie  tiqua  legtLiiuus, 
nc  qu.dcm cuin  cxtcris  lcguimis  ,  ac  nuilcominusaiucicgitimoscum  lcgi- 
umus non lit , neccilc f uit  ipfius fauorc  fpccialc ius induci, vt co cafu  quu  h- 
liusluillcicminapacus.nccbononun  pcdlcfTioiicm  Vndc  libcri  pcujllet, 
perindcpoilct  nepou  dcfcrri  bonorum  pofleflio  Vndelifeti  iam  .lelatah- 
lio  acli  numquatn  ct  JcJ.ua  fuiiiet :  ncc  alitci  poiito  lure  abfcudum  illud  le- 
qucretur  vtexcluloctnancipato  hlio&  i  bouorunt  poflcflionc  Vr.de libcn, 
pcr  rcpudiationcm>&  a  bonorunt  polleflione  Vrdelegiciuii ,  quianon  cllct 
cx  lcgititnis :  agi  ati  ornnesprxfexrcncurhuicnepoti.quitanKnnatutaliccr 
&revetaeilct  exlibens,qncinq;ptxtot  rcfcifla  ciuancipauoociioji  intiuu 
quain  riliuut  ipfuni  crnancipauim  rcddcrct  uumcro  libccorum ,  dJ.fi ftw  rx 
/d/ir.$.'.Ncc  erum  vcrcndum  cll  hoc  cafu  nc  hic  ncpos  pacn  fuo  obftct  ut  gta- 
du  agnatorum  &  lcgiriniorum,  cum  ponintus  rcc  agiu;uiti,  ncc  legiumum 
cilcp-Uieiuqiucftcniancipatus.  Quodplarc  diucrium  cil  iu  i.epv+e  exrtlio 
inpoteftace.isenimpatri  (uoobilaicc,ltliliofc  abllincntc  ac  rcpudiantcbo- 
oorum pollcflioiieni  Vndelibcti,  neposai'huc uucgrutn  luihaberctaguof- 
ccndx  ciufdcm  poireflionis  Vnde  bberi ,  liquidem  icttum  ell  quadm  ba»o- 
ruoi  pollcflio  cxptiorccoicli  capicedefernpoieft  ,cxpoftcriotcnumquam 
defcrn.Priusauccineit  taputVndcliberiquam  Vndc  lcgicirni  vocitur.Ergo 
nec  niirutn  cft  ncpoti  cx  hlio  m  poteftate  fiiperfti  tcnumquani  deferri  bono- 
rmn  poflcflionc  Vndc  liben.ncc  li  filius  cam  poireflionc  rcpudiaueni ,  quia 
patri  fuoobftarcc  Dices  fortaflc  "•  lino  non  obttacurum ,  lihngas  hlium  non 
/olilm  rcpudiare  bonoru  poileflione  Vnde  libcri,lcd  /imphcucr  fc  abftincrr, 
ciim  eo  cafucxcludac  fc  abomnibus  parubus  edicti.At  rcfpondco  hoc  quoq-, 
c«fu  non  quidcm oblcauirum  hlio ncpoccm/cd  mhilomintis  ohlcare  ncpou 
ftlium  nc  poflit  nepos  peictc  pofleflionem  Vndc  Lbcn ,  quia  fihus  fuus  heres 
fc  abitinens,pto  co  lubcnd  us  eft  qiu  bonot  u  pofleflioiicm  peueric  ,.ic  poftca 
abftcntus  fucntpcr  in  integrum  reftitucioncm ,  vt  fupra  diximus.  Quo  cafii 
ncmo  .iixertc  excodcm  capiKpoflcdcfcrn  bonorum  poflcflioneni,  Licec  ex 
abo&rfcqucnbpofltcdefcni.luqucdercrctuT  quidcm  confanguincis  &  ag- 
naas  ex  capiCc  Vndelegitimi,  fi  filius  m  potcftatc  flmplicitcr  ie  abftinuenc, 
led  non  defcrctur  ncpoti ,  quia  dcfercnda  eflet  ex  co  ipfb  capite  a  quo  hli  us 
iam  exciufus  fuiiict,id  cft  Vndc  libcri  ,quod  fien  nequit,  ciim  n6  pofli  t  nepos 
etiam  in  poteftatc  retcntus,muko  minus  qui  emancipalus  cft,  admitti  cx  ca- 
pite  Vndc  tcgitimi,  ncqv  Uquani  lcgitimus  cx  capite  Vndc  cognan ,  propcer 
cas  raciones  quas  attulimus.  Indcque  cft  quod  ii  quis  ex  proxinuoribus  cog- 
natis  bonorum  pofteflione  acccpu  Vndc  cognaci',  poftmodum  abftencus  lit 
perreftitutionC^uhilomagis  cctcri  coguaucx  luccelTonocdicloadmtcacur, 
dJ.vli.  D.  de  fiuctjf.  tdrfl,  quia  lcilicet  n ulium  aliud  fupereft  capuc  edidti  ex 
quo  adnutu  poflinu  Tota  aucen ipoceftas  cdicti  Vnde  cognati,  cofumpu  cft 
pcr  agiiitionctn  bonorum  polleuioms  ab  vao  cxcognaris  fadam.  Nun  di- 
CO  ptr  dtl*tiantm,vt  in  Jibcris  &  in  agnatis  ,Jid ftr  iwjtnfituntm ,  quia  hoc 

Sicoprium  &:  fpeciaic  habct  caput  cognatotum ,  qubd  cx  eo  ipfe  admktjcur 
iicceflto  etii  polt  dclauoncm  cx  eodem  aiij  fadaiu ,  quia  viumum  caput  eft. 
cx  quo  dcfcruntur  fucceflioncs  iurc  fangui ms ,  &  quod  licuti  totum  pendec 
cx iivdulgctiiprxtorisju  & qualf  prxtorvoluit  legc,ab  copocuit  acapere. 
Pr oindc  quod  cucimus  filium  tn  potdUtc ,  qui  fe  ablunuit ,  comparandum 
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efleei  quircftituuufuitininccgium.pcftcaquim  bonorum  pofTcflTonem 
Vndcliben  acccpit,  cdm  ipfoiure  lithcrcsA  plus  quam  bonofum  pollcilor, 
tt  umen  non  eo  mttnU poft  cum  admitu  pollc  aguatos  ex  tapjic  Vr.de  lcgi- 
timi  dJ.j.D.F »<k /ff »/.non pugnat cum co  quod  P  pinianus  fct.bit  i  d.l. 
vlt.mferiorisgradiiscugnatun.cdicti  fucccflorij  henchuum  no n  hahcic  ,  ii 
prior  ex  parte  lua  bonorum  polli-lliourm  t/XtftUL  Tra&at  cnnn  P.ipinjj. 
nus eum  cal um quo  ncccflecJict  mfcnorcm  cogiutum  faccwfac  cx eo  ipfo 
capite.cxquoprior  :am  bonorum  polleflioncm  accepifiet :  quod  ficn  tiullo 
modopotcll.l^svnodlum,quofiiccelloriumcdiclum  prxltct  faculuum 
fuccedendiex  alio  nouocapitc.quamexquofucrit  adhuc  debt*.&  a^quili 
ufuccefTio:ncmpeexcapite  Vndelegiumi.quar  nunquamfueiat  delau  fuo 
heredi^nli tanquara filiooC  Vnde liben.Na  ctii  ooncrcs filiti huc,cuiuien  q; 
fuuhercde  agnnuiflc  boiHir.pofliViwchbcri.atq,  ita  piohcrctiegeiTijlc  iuk- 
u  \.pul>eriii.C.detHr.dtlil>.n\(tt  abftentu  fuillcbcncficio in  inccgrutn  rcfti- 
tutioiits.xquc  diccrem  adhuc  non  obftaturum  cum  agnatis ,  fcd  nepoti  loh, 
qaiain  ncpotc  qtndem  haberct  locum  fupradidb  Papiniani  fcntcinia ,  ciim 
non  poflet  ncpos  fucccdcre  mfl  pcr  Vnde  Itbcri,  ex  quo  capite  non  folum  de- 
lauiim.fedetiainacquilita  njiiTct  bonorum  polleflio : at  noniin-.iliter  in 
agnarit/jmbus  faluum  fupereft  caput  Vndc  icgiumi.itemque  Vndc  cogna- 
ti.eoim  poft  extindum  pnmadelationc  &  acquiiitionc  toum  potcftatein 
L-apiasedidi  Vndc  libcn.NihiJ  igitur  vctat  fibum  m  potcftatc  ictcnttim  e- 
tiam  ciU»  ab  initio  fe  abftinuit  pcrmde  obftarc  nepot  i ,  a  tquc  <i  honoru  pof- 
feflionem  pctii(Tct/]uam  poftea  benefiao  reftitutionis  abieciflct :  ncc  tainec 
obftaielegitimis/iuamuis  vtroque  cafu  habeamus  ipfum  procoqui  agno- 
uerit  bonorum  poflcflioncm^uoniam  alia  iura  funt  ncpotis,  alia  lcty  timonl 
cVragnatorunvihaiura  bonotumpoircflioiiK  Vndelibcri  , quar  confumitur 
pctptimam dclationcmialiabonorum  poflefiionis.Vndc  Icguimi.quxnon 
confumi tur  niii  per  lecundam.At  nec  bonorum  poflefiio  Vndc  cognau  pet 
tcrriam  delauonein  confumitur.fedtitilmpetacquifiacNiem  ex  tertia  illa 
Jdaaoiiefeaitam.  Q^.romnia/lbci;ediftiiiguiiitur,rijhil  in  totafucno- 
(bamtcrpretationc,autabfurdi,autiiuquireperietur>  icd  fient 
omnia  aperriora,fi  ca  bene  intclli  gentur  qux  fcqucnti 
capitcdiccndafupcrfunt  arcahanc 
daipuurionern. 

O  , 
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ERROR  DECIMVS. 

DtftnttKtU  I.  dchmctis  6.  Cdc  legu.hctcd.&:  j.  PlaccbacLjft. 
dc  l^it.agnat-luccciK 

^rys^u-  I  duo  iuris  loci  ftint  prxcipuc, quorum  intcrpreutio  dniicilc 
'-.v^i^  .  facit  &  obf.ui.tm  toutn  fianc  dc  cdicto  fucccllorio  quarttio 
\g,  H   jj^  ncm.Nccinfaccte  Baldus  ad  l.vli.C.f»i./i^«r.wi«.<.  fcr.bit/. 
^fi^4&*£»K  dtfunllu  d.C.dt  ltgu.htrtd.eile  de proprta  bnrfa  damtni  Barto- 
ftrjB&EgV'  It^eranamfufitnttHr  gloif.d.  I.  f //.  qua- dcfendit  hodie  hliurn 
ii:  abllincntem  non  obltare  ncpoti,nec  ciobiiaquomrntispo/iitncpos  /uc- 
ccdcrectjamdeiurcciuiki.  *>ic  ciurhtcxtus  illc  i  Uartolo  cjrtcriltjuc  inter- 
pTCCibusacceptiiseft,qu.iliformalitcrd]cat,vt  BalduslciquitUT.quodderur.- 
ctis  luis  abicntibus  vocatur  ioqucns  dc  lurcciuili.qwa  jgnationts  mtc.  Ergcs 
inquit,li  vtagnauisvciut^clantmelttNioUvaiti  pcrlc^cin  duodccun  uou- 
iaiuin  qu.TconlidcratiusaeuatiiMiis.Scdtaincn  bciic  videt  Bajdus  hancqua 
puuntcllcientcntiam  d.l.2r/4»/7</,ucquc  ctim  itirc  vctcre.nequccum  nouo 
coiucntirc,niulto nunus  cum  opiniore  gloifec  Bart.ad  d.  l.vlt.  Giolia cnim 
dicititaolimmstiiiilcvt  filws  in  potcltasc  obllarct  nepoti  dciute  ciuili  ci 
d.l.vlt.Aliud  veto  cllc  hodic  j>er  lultmiaiu  cnnliiuitioi>cin,dc  qua  m  %.plate 
6at.lnjftt.dt  legti.agnat.fiKtjjWx^u  probattu  cx  d.l.^/wjtf^jiuxta  vuleamu 
intxrpictationcmid  ipfum  iamoiimobtiiiuil1e,qii<-d  iuUiiiianus  coi  ilituiL 
Lrp  ■  pugnabic        !*ntlis  cum  d.Lvlt.&  cuin  glulla.Necuieo  fuluni  quod 
d.l.vlt.negat  pollc  ncpotcin  adinitci  dc  iurc ctuiTi  ad  futcelsioneni  aui  intc- 
Itat i ,qui  nlium  ftipcdlilcin  reliqucrit,(cd  inco maxune  qubd  iex  illa  dulin- 
gun  hac  partc  ius  ciuilc  a  prxtorio.qux  taincii  diltir.ttioiiuliaelt  ,ii  lex  dt- 
junflit  i<  'tclWarut  de  luccefsiorcqu.T  lit  cx  nite  ciuiL.  Quam  ob  cauiam  i- 
dcm  baldus  iubiur.gitd.l.^rJ^jg//j/vid«muipicUiidani&  dedaraiicarufe- 
cur.duind.l.vlt.viiuieliigaitti  fucccdcrc  ncpotcni  per  bonotutn  policiiio- 
nem,nondeiureciuili,  litie  vctcrc,  liucnouo.  1'otlca  taiucn  ou  ciudit  ma- 
ps  conucnitc  vcrbis  legis  ^//wf/x/,vt  admitutm  nepos  ctiamcx  iurc  ciutb, 
non  qnidcmcx  rigorc,irquii,iuruauili3:fcdcxc>uldcnj  mnsarquiute,  nec 
dciurc  fuitaus.f.d nirc agnat;onis,quiacft  dc  libcris, &  talis , qnt  licec  nan 
iit  iuuv  Sc  neccflarius  propne'  loqucndo,abiilii:e  tamen  potcit  dici  fuus.tan- 
quam  qui  lit  in  poteiutc  &dc  Iibcrts, cx  d  5 .(.-/.« ct.it.  Sed  non  poiTunt  ilta 
bcnc  intelligi  quin  vctbalecisproponantur.Aitlcx ,  Defnnthi  [nit  extann- 
bkJ  btredUttujrfr  abft  i^ient  ibui  ,vel  rtpuatanttbHs  hereditatem  yfrattr  titrt  ctn- 
fanguinuatijfiuttdtrtftttfiXxx  quibus vcrbis  illud  primum  obfcr uan  dn m  c.': 
mhil  lcrtptu  cflc  de  nepote,  nc  quidem  pet  interprcutioncm.  Ncc.n.lcxa.t, 
Suohercde  icabuinente,  fttccederc  nepotem  iiueiure  auib.ftueptartorio, 
icd  iuvCcdcre fratrem  confanguineum^c  quidemiure  conianguinitaus.Lo- 
quuntur crgo iine legc  qui  aliam nullam  legcm  habent, cx qua probcntpof- 
te  ncpotcm  ex  fuperituc filio  in  potciiate  fucccd erc  luieciuili.iuic id refcrit 
adrigoremiuris ciuilis,&  ad  legem  duodecim ubularuir.,vt  Bar tolusliuc  ad 
.vqLUt.itcm  mris  ciuilu.vt  liildus.ldcinquectiamdjci  poteft  deier.ccntia  d.§. 
jWMe/54/.Nimlenimcolocodefuishercdibiis^aiudencpoupoA  iuium  ad- 
xnittcndo  Iuftuuaiuii  c<>pnmj t,ied  hoc  cant  din  ait  coofctutum  s  fc  futile  m 

ca 
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ealece,  quam  de  iurc  piaonatustulit.&qu.ctaiucunCodicenoftroiion 
cxtat^vt ui  agnads  hodic  iii  fucccfiio  quv  OUW  non  crat,  nili  lone  cum  cnd? 
Baldolicargumentanvoluiuus.vtdicamuslutkiniamiin  hoc  iplo  quod  lo- 
qmturco  loco deommbus  agnatu  loqui,ctum  dc fuis.qma ,  nq.nt,  nr.n  de 
bct  rauere  edicl.im  n-.infuerfalibus  A'  dencgari  Itbem.  llta  ettku  rllct  ItuJu 
na.iwniuititia.Atlongemaiotitultitumeo  mdicioillaeft.tiqjoJ  Je  *\>»i 
us  folis  oSllkODjm  eft.ad  fuos  prnttahatur.Ctli  cmm  vaum  rtl  I itoi  hacdc 
proximos  viJcri  agnatosA  cllc.vt  luouitur  /J^t£D^/Stf/t* 
Paulus  aitin  Unn/ie«fm/tm  io.i.).D.df£r*dU>.&  ^yii.proximiorc,  ex  ag- •  j 
uifuosdiciupparettamcncxiisqux  apud  lutunimum  prcccdunt  ,M*»c< 
timini./fp/»"'-3c''nprincipioiplius  utul  ,toto  comulodens  tantum  *g- 
naasagiqui  ntmfurtfiulwcdcs.adeoquciiecfuorumloco.  Sxcnim  lulu- 
nianusinfcoatuli  pnrfatur.Si nemo  fuus  hercs.vcl  corumquos  intei  fiios 
hercdesprjeror vel conftituaonesvocant*exirtat,qut  fuccefitonem  quoquo 
modo  ampiev£tttur,tunc  cic  lcgc  duodccim  tabularum ,  ad  agnatum  prournu 
pertirierehcn:djtattm.Et  veroraaoprcdpuaqualuftiiiianiis  motum  fe  i.ul 
leait  vtconftitueretm  agnatu  ftKCeflionan :  Nempc  qjoJ  moncrc  tutc 
larum,qu*  ad  excmplum hereJitatum  Jeferuntur ,  primograJu  Jchaentc, 
f«vics7uccedat-.cadanautcmdctxuteireratiolircn&lumor.squx  oncru. 
Eaproculdubio  non  ootcft  aptan  ad  fuos  cxtcr6fque  defcendcntes ,  quibus 
falicct  nunquam  afiaiJcnttuni  tutel*  Jch.-runtur.cum  neque puptllu»  cllc 
poffit  qm  habet  um  defccndentcscx  le  hbcros.ncquc  CiuJ  acuus  vt  tutclam 
CcrcKpofintisquipatrem.adeoquc  .luum  impubcrcm  lubcrct , quod  r*C 
fiatura  >«itur.r  ataidum  igttur  ett  lulUniant  conlt.tutior.cm  dc  agnatis  ra- 
a  im  ad  fuos  hercdcs.ahofque  ex  iis  dciccndattes  nullo  moJo  pci  tmcie.Scd 
annOnftultumeftdencgarcnepocbusquiftint  inpotcftatc  &  dclipcmid 
oiiodconccditurcuamagnatis>Dignus  entm  Baldusclt  CUl  utisraaamus, 
vel  ob  hoc  ipfiim  ne  ftulti  vidcamur.  Ego  vcro  rclpondco  non  t  H«  nonmn  vt 
alia  caufa fit  agnatorum.alu  fuorum  heredum,  aut  vt inchus dicam, libct o- 
rumud  eft.vt  mebor  m  quibufdam  lit  condiao  aguatorum,  qua.n  hbcroritiii 
qui  non  fmtfui  hcTalcs.Siccmmloqucndumctl ,  quomain  qtu  luntfu.  hc 
rcdcs  femi.crmeliotiscondiao.us funtquam  agnati  autccrtc nunquam  de- 
terioris.c.tm  lint  ipli  quoque  agnati,&  ex agnat.s  omniOOI  M oum.orcs.Aut 
mauis,funt  agnau  cmmaitcr.quu  funtplus  quam  agnati ,  ticut  &:  agnau 
ipfj  ewluu  a capiee  Vnde agnauudhuc  tamen pollunt  fucccdcre  oot)  mod.» 
cum  cjrtenscognatis,fcJctum  antcipfos.tanquam  tpUlMBl  ipu  cognati. 
eminentcr  hoc  lpu*ju6d  iunt  pliuquam  cognau.cmn  Itnt  ctu.n  agiutiJ).- 
cam  amphi\s,Mon  unttun mre  auili  vctum  etk  qood  nolo ,  Meliorcn. ellc 
hac  rwrrcconditioiieiiiagnatorumquamhrjeror^ndefceiidenuuni  ex  luu 
hcredibus-.fcd  enam  iure  ptitorio idcm  obtinete :  quod  laoe  Baldm  li  aud:- 
rct.multo  nugu  mirarctur Jtultumquc  djceretj!  notl  a  nobis  dict.  noltn  ra- 
tio  aliqua  afterreiur.  Diftmgucnda  bk  funt  ttia  tcmoora  .uris  vctcris,  iutis 
prctoriU'  iuris  noui.acluiunianei.lurc  vcter.  hut  caJen.  luc  m  rc  rauc,  fuo- 
rum  hercdum  &  asutoruin.^ 

fio-  ita  vt li qu..«mporedclat«  hcrcd.tati,  fuushcc  ^iufvcproximusag. 
csiams ru.llct,q.u  ta.nen  bc.ed.tatc aut  tcUnnc  lib.,a«t  acqunac  nolui.Ict, 
n.h.lo  magts fcquenws  mgradu  libcr,  aut  agnatiaJm.UCreniur,  d.  U*.[a*. 
dnm. DMf*u& l^.baed.d.iflM^t.  R.uio« at  quu  lcx  Jt^ccm:  tab. 
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quxSc  fuo&hcrcdcs  pnmiimyi^  pott  cos  agnauim  queinque  ptoxinuim  vo- 
caurrat,o;  liiie qua nec  i:bcn,  ncc agruu.ncc  alij  vlti  fucccdcrc  potei ani .  ..c 
vno  ui  imn  ebquc  pnmo  gradu  loquuta  iucrat,  rumitum  in  r.utncro  r.gu- 
Lri.tamdcfuoheredc^quinideagiutoJrisvcLbts^i/ttiM  htrtt  non  tril 
adtnt  pnxtnmt  f*m%h*nt  h*b  rr«,qtio  lingulari  r.umcro  ctlt  piurcs  pci  (bnx  cc> 
prclic  .di  poiutiu,que  linteiufdem  gxidus,d.S.(ipltutt.  Jnftu.  dt  Itgtt.  ttgnst. 
/itrr/.pi.iics  umeti  diucrlique  gradus  comptchcndi  uuilo  modopoUunt. 
Proiii  cconfumpu  pcr  ptitnam  dcliuonem  toulcgis  potcitate  ,ruhjlfu 
pcrctat  cxquo  fcqucntcstn  gradu  uberi  vcl  agiuti  adrmtu  poflcnt,  nauaquc 
fwiUi  opas  lege.at  itite  prxtoriodiueifa  fuit  ratio  fuoruin  hercdum&  ag- 
ttatorum.Nam  qnod  ad  agnatos  non  puuuit  prxtor  cor.uer.iic  xquuau ,  vt 
ius  cuule  tncotrccru  fcliiKjiicret.induxuq,  nucr  cos  potclutcm  etiicTi  iu<.cef- 
forii.non  quidcm  in  hereditaubus ex  lutc  ciuilt  acquitcn>;js,iiiquoprxtoris 
nttlu  crat  authorius.c-.tm  hereucm  laccrc  ipii  non  potict,$.?iMr  nnttm.  Inft. 
dt  bon.paJ.fcil  ui  boiu.rum  pofleiTimiibus:  >.  t  qiu  erant  cxdmiab  omtu  au- 
\j1  o  iutisciuilis,3dlucex  uueprxiorioajtrutu  polict.at  not-cxcapjtc  Vo 
d.  legiuiiii,quod  fitminnpetc nouiidumert,quua ftcuu  bo  otuni policilio  cx 
illo  capuc  d.tcuui  adcxcmplutnhcicdiuuspct  lcgemdclatx.lucW  pctpti* 
mam  delauoiietr.  a/natoproximo  factam  luta  iliius  cd.cb  potttiai  <.o:.fu- 
ntitur,quctviadino.iiim  Sc  tou  potctlaslcg.s  tndetcrenda  hcrcditate  ,  icdcx 
capite  V:  de  cogn.ui  d.$.pt*etbji.C  mi  cmm  prxtot  ui  delcicndis  bonorum 
poif  iTionbus  •onleincluiuunuvtlcx  xi  i.tab.indercrc.  cas  hcrctbuubns, 
ie.i  l#p.ls  locjtiuius  lit.non  uiituiii  ptoponcdodiueifa  edi£bcap'U,exqai- 
bus  cocan  poiliiu  gradatun  plurcs  perlbuxdiuctfo  iutc,fed  euam  tnduccdo 
edictum  fucccirotium,cuiU5potelIatepo(ict  vua  cadcmque  periona  cuam 
iibi  ipii  fuccedcrc  in  agnofcenda  bunorum  pollcilioncjion  potcit  dto  dt  to- 
toiiloprxtonscdiclo,quoddelcce  xn  tab.diutur.toum  iplius  poieiUtem 
prima  dclationcconfumpum  clie,quai  doquide  vanx  ftuu  dciauones ,  qua- 
tum  fmgiilx  lingulas  edicti  pancs  cx quibus  nuiit,coiiiiimurr,  ied  fequcntcj 
cx  qutbus  non  iiuiit,non  confumunt.Quod  vcrb  ad  iuos  hctcdcs  petunct ,  id 
quilcm  prxtotcs  etiam  immutaruncvt  li  fuushctes  noht  fe  imnulccrc  tan- 
qu.im  iaus,nec  petcre  bonotum  polTciTioncm  Vndc  liben,  quam  e  comrario 
repudiaucrit,poiTit  fibi  ipllquoque  fuccedcrc.Sc  agnofccrc  bonorum  polTcl- 
aoJienijVndc  lcgiumt ,  tanquam  agr.atus,/.  imi  prwop  D.  Vnd*  Igumi:  ti 
rurfus  Vndc  cognati,  tiqiiam  cognatus,/..t.§.i  Z).?*"  erd.tnfon.pojf.fmttt. 
h  mudb  nou  lc  abftinucnt  expreUrm  ab  heicditatcquo cafu  cflct  vuquccx- 
clulus  ab ommbus partibus  cdjc b,fcd  nunqoam  feccrunt  prxtorcs,vt  fuo  hc- 
rede  fc  bilincntc^ncpus  m  ipfius  iocum  poflit  fuccedcrcvoi  ad  bonoruni  pof- 
fcf.i.inem agr.olcendam  admitti liuecxcapJte Vnde liben/iue excapiw  Vn- 
de  ignati.vtproindequodperur.etad  i  epotem  cxtei  olque  demccps  a  fuo 
heredc  fuccedentes,vcra  manfent  reguia  iuris  vctens, &  incorrccu ,  qux  ct- 
Ut  in  d  i/atndnm^on  eflein  iuis  bercdibusfucccflioncm.  Scdcur  ita?  An 
quia  min.ls  fauendum  fucritnepoubus ,  qnam  agnausiaut  q>ud  vetabat  ne • 
poccin  ex  fuo bcrede^icet  non  poflrt  In  pattu  fui  locum  iu  iucccdcrc  vt  fic- 
ret  fu>is,idmini  umcn  ex capite  Vnde  lceiami,&  tanquam  agnatum eo  ial- 
tem  cafu,quo  fuushcrcs  ron  tittVm  repucuaflet  bonorum  polTeflioncm  Vn- 
liben,ied  euam  limpli  cnet  abiUnut  flet,  ka  vt  verendum  non  eflet  ne  qu  a 
in  parte  edifti  nepos  parn  fuoobiicerenjr?Rario,ni  fallor^lla  fuit,qubd prc- 
tores  in  dcfcreixiii  ^ooottun  pouclliorub^s  eandcm  ordincm  icruarft,qncrn 
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D  E  C  A  D.  XXIX'.  E  R  R  O  R  X.  u, 
m  defcrendis  hereditaubus  fcruauerM  lex  duodcceciin  tabularum.  I  ,r   •  e 
nim.vt  illa,primum  a  fuceeflione  tcttati.dcindc  recit  tranikum  ad  lucefllo- 
ntmini&mJ.\.mpn*.D  fitt4«.tell*m.rm!l.txtAb.vnd.libr*.  5c  ab  wtcftato 
vocauit  pnmtim  fuosA'  cos quos  fuoruni  loco habet,  id  cft, einancipatos  li- 
lios pnmi  gradus.quos  licut pro  rihis habct,ita <Sc  pco  fuishcredibus  poll rcl • 
cilfam  emaiKipauoiiem  dicri  tit-<tV UgujwttufMCCtff.in prmc-&  §.ttn*nctpA- 
ti  tutttmltktn.lnfi.de  hered.jue  *b  tttitsiJeftr.Demdc^M  fuos  vocauitcon 
fanguincos,c>C  poft  coiifanguineos  cxceros  asrrutos,  cx  capi  tc  V  nde  legiuti-.i, 
quu  8f  omnes  legttimi  l  i  :•  tt  -v  eo  ordine  pctlcccm  vocantur ;  aut  laltcm  per 
incerpreutioncmadlcgcm  xit.ub.  Lex  emmdc  proxtmo  nntiim  agtuto 
loqujta jic  acccpta  riut  j  pntdentibus,  vt  cotifanguinci  ftatres  luic  confa»  ■ 
gumiutisadmttterentut.ncc  umqtialiagnati.quam  quali  cor.fanguiiiei.li- 
rftlintetiamagnau/i.»./>^^»/  /a.«^c.c7S  i.^  ^/*»  C"  Ugu.  &  dt. 
M.dtUpt.4zn4t/Mect;lr:prtr.c.v  $.fi piwtj.C&m  autem  lcgis  xix.  tab.  vei 
bailla  tuerint,quxfupra  rettuimiu^/iif»  btrti  ncn  trit,*gn*tMipraxtm*ifu. 
tmlum  A««£««,.ipparctfati5  agiuuproximi  nonunc  lignificatum  alcgctllu, 
iuj  non  eilet  fuus  hcres,ciim  116  aliter  vocaucrit  proximum  agnatum,  quam 
ab  ilii  condit!onc,_/iyfci»<  btrti  ntmotfftt  ,vt  protndc  vcrum  Itt.nc  quidcm 
filium  pumigiaduspolTcvnquamfucccderc  tanquam  agnacuin,  quu  Uctk 
iicxgnatus  proximus.tumquoquc  ciim  cft  l~u\}s,d.l.fiimni.D.dtfMtt  (f  itgtt. 
non  cft  taincn  cx  ns  agnatii^dc  qtubus  lcx  fenlit,quando  agnatos  vocauit  ad 
fu cceflioncm  ctlm  fit  fuus.ncc  agrutus  quiiquajn  vocetut  ad  fucceflioncm 
eo  cafu  quo  aliquis  eit  ftius.  Nec  ci  quicquant  prodeft  quod  prxtct  1  us  &  /10- 
rucn  fuiheredjshabcat  etiam  uomcn  agnau  proximi,  niii  vt  iinolit  fufcipe- 
rcitctcditatcmiureauih  urquam  fuus  hctes,  poflit  adhuc  fiicccdere  iurc 
pu:toriotanquamagimus,//.i.»»>?r>w.j9.t^ 

1*  tu>or.pijf.ftrMttStd  v t  poffit  tanquam  agnatus lutc  cniili  fuccedeie.cafuv 
nullus  dari  potcft ,  quu  ciim  aliqius  adcli  fuus  lictcs,  licuti  cetxros  miincs 
agiiacosexcludJt,vtrJotcdcrecJ»scondiuoiicfubqtuvocati  funtpci  lcgcin, 
iu  &  excludtt  fc  ipiuin  cx  qua  parte  .igracus  eft:  mulu>  magis  cxdudit  hlui 
fuum.eundcmque  ncpoteni  patrisiamilus  .decutus  hcrediutc  agitur ,  quu 
nepos  ille ciim  non  poflit  fuccoJcxc  tanquaru  fuus.mulio  miniis  potcii  fuc- 
cedcre uuiqtum  agnatus  pt axiitHis,ciim  a  patte  iito  antcuerutur  non  mitnis 
iu  iur,cagrutiopa,quam  iniurc  liuLaus.Ruiiu  c  111  1  le  •.  x  1  i.tab.de  fuo  hc- 
tede  nonnili  in  numcto  Gngulari  Joquuu  litcvt  lupti  monuimus,  atque  iu  v- 
nuuidtuuaxat  gtaduin.ww»  phueideiignauent^ippatei  nullo  ca/u  lcniiilci- 
pfam  dc  admrttxado  r.c-pou;  ex  filio  tanquam  agnato,  quoni.un  vcl  pouimus 
hipercilchliujn.qiiijpfeliviuushereSjtVeocaiu»^  1 1|  0 

nc  admitu.pofiit/»ueut:q4jaui  fuu^.quia  fuas  non  eft,iiuc  tanquam  agnatus 
uioxtjxius^iiiafuus  al|us  ct't,vcl  prxmortuum  fuiiie  fihum,  aut  aliter  a  patri$ 
ruipoteftatelibcr3Uim.Etcocafuctim  ncpos  lit  lu  s  ltctcs  auo ,  idcm  dici 
potcft Jbc dcbct  quod  dixunus dc filioluoherede ,  vt  qtia  tationc  cxtcros  ag- 
natos a  ciuili  fucccflione tacludiMrave/cipfuJm  excludat.iaciens  quippe de- 
ficeacoi|diti<nicinlubtiuaicx  v'i«atagiiaios.  lllaiguut  untutn  dubiuuo 
llux^ie  poteftjcut  quem adni.jJum  fuius.,tpic  fuus  ltctes  pcr  punniem  -id- 
lmtuturcaitcjuain  agtutuvrKjttquam  rcpiuhauuboiioruni  pollcutonciiiVu- 
de  1 1  tscri  ,qu  c  ei  uiiqu.un  luo  Lomrjcuiutuu  vt  cqtcr  is  qttoque  agiutit.  &  lc- 
giuniisoiiujjbus  obltt,t,cui  cofaiiguuiciJ|«i/.i.t»ii./VijtfjNo  lic  Utnc  uepos 
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j  Ptxtore admirxauir,ne  quiddcm  po •. t  patrtm ':  quali  verb pater  ei  obflet  ne 
lit  agnatusjicut  ei  obluc  ite  lit  fuusX^uod  certc  nemo  bene  dixcnt.No  cnixn 
1 1  l  .  i ;  Htus  elle  non  poteft  qui  ptoximus  non  elt  in  Unca  dcfccdcnuQ  quod  ad 
caufam  :u.vede-iJi,//fipf  -t.D.vnd.lti.l.fi/Umifsm.  j«..[d.  dt  ttfi.mtl.ln&c 
dicete  poll'unuis>agnatu  non  cUe  eum  qui  ptoxitnus  non  lit.  Agnatoiu.n-plu 
ics  graJus  funt,qui  omnes  jcque'  funt  agnati ,  licit  non  xqne  proxitni ,  citm 
tauicn  fuorun:  heredum  plutes  elle  giadus  lmpofllbik  fit:  ldcckp  ncc  ik  lo- 
cuu  eit,  vt  dixet  1  ift fmt  htrti  prtxitmt  ntm»  trit&d  fimrilidter^/ww  htrtt 
ntm  enf.  &  i  couttaho  cum  dc  agnatis  locuucft,  nt>  dixit  iutiplicitCM^M 
tus ftmihm  fcafe  f»,fcd  adiecit  pnxmmt ,  nc  aboqui  priore  cap.  pluresuio- 
ru  neredu  gradus  abfurde  lnditccie  vidcrctu  r  :pottcr  iocc  vcro  agnatos  omnes 
etia  qui  proximi  non  eflcnt  iunul  cum  proxiniioribus ,  nedu  polt  proximjo- 
res  admitteic ,  qnod  xqneabfurdu  ruiilct-Quiuis  i\;'"t:ir  (ihus  obttet  ncpoci 
quominusillefK  jpximus  agnatus,ficut  ci  obitatnctit  luus,cum  tamectnon 
obiuni  ciitagnatuf^ieintjeriLuimnctdubjtJtio^cui  non  admitut  pmor 
hunc  agnatum  unquam  agrtatumA'  ex  capice  Vnde  lcgitimi,  ialtem  poft  pa 
oem  8c  intcr  cxteros  agnatos  qui  pofl  patrem  funt  pnmi?  Rclpondendmn 
ettquod  iamdixi,ncpoteintuuK,qacm  paterin  mte  fui  lieredis  aiitcucrtit, 
nullo  modo,null6que  caiu  potle  admitu  ex  tuie  ouiU  tanquam  agnatum  aut 
lcgiumum  •,n6obidfolunqu^neqtKfuus,neq,  agnatusproxtnius  fit(ead« 
emmiatiolocumhabereiin  cxcludedis  remouotiDUs  agnaus,  qurs  tamen 
prc  tor  cx  tuccciTotio  editto  admittit  fuo  ordine)fed  ob  id  maxm  e  qubd  nu- 
•  quampoteft  efleexeorum  agrutorumnumero^uoslexadmcceliioncmvo 
cacnempe  qui  nullo  cafu  poteitetle  ptoximusagnatus^niUctVm  eft  iuur. 
quo  tamen  cauyd  efl,fi  fit  fuus,iam  nun  ettcx  iu  agnaus  qnos  lex  vocauit, 
ctlm  cos iolos  vocaueiit,quos a  fuis  hcrcJibusJUtinxit.ac  proir.Ji'  qui  fui nfl 
elknt.Quodlitepliceseanckmrauonem  locum  habituram  in  fuioprimi 
gradus,qui  vuque  ciimlkfuus,noii  poteft  videri  pcr  legcm  vocatus  tanqui 
pioximus  agnatus,nec  eo  mmiis  taivicn  vocatur  a  Prxtorecxcapite  Vnde  le- 
giiimuReipondctxviu  faccrc  pixtorcm,quiacum  tuum  hercdem  filiirm  ad» 
mitucadbonorum  polfctltoneihcxcapiticVndc  Icgitimi,nuUanifaritinio- 
riamc*terislegiunus,adc6epenKeonfait^     Prefert  enitn  JJum,  qui 
fuoiure  omiteseoscxcludciepotnit^uchetedkatemiinduiUtanctui  fuus 
herupotTIdeiejitKbonorumrwlicflionemexprimo  capite  Vndeliberi  ag- 
nofcete  voluifler.quiquc  agnolccndo  bonornm  pollcflioni  cx  aUo  quolibct 
eapitejiue  Vndc  lcgitimi,iiiie  Vnde  cognati ,  hoc  tpfo  pro  hetcde  gerere  vi- 
AaaxJ.fmbtrtm  \2.C.dti*r.drl»i.  iu  vt  non  tantum  flac  bonontm  poflctTbr, 
ied  etiam  appateac  fuus  heres ,  nec  miniis  apud  Prxtotcm,  quam  iure  ciuik 
Quis  enim  proabfterto  habeat  fuum  heredem ,  qut  bonorum  pofleflioncm 
agitotieritxtiamiiexvtumaedicliparte  prioribus  iepudiatis;Cicdibikenim 
eu.qubdnoutepudiailetbonoium  polTeflionein  ViideUbeii,'nifl(ecjuences 
edictt  panes  fibi  adhucialuasfic  intcgras  (bte  prolpexillct.  Non  ergo  habent 
quod  conquerantur  agnati  deprxtore/ciim  prxtot  iis  pixfen  iuum  htredc 
tanquam  agnatum  pKMtimum.tamctii  non  gt  ilie  cx  iis  agnaus ,  quos  lex  fub 
agiati  proxiiui  notrtme  vocauit^juia  Ikit1  non  fit  cx  eO  agnatoru  nurncro.ea 
tamen  pcrfotiacft,qiiam ca^em  lexifl  norf  vocat,(artem  admittit  ad  heredi- 
tatcm  unquatn  fuum  hctedcm.Et  tjoid.obfecro.agnacorum  incereft  an  prc- 
»or  cum  adiuituttanquam  fuum  hercdettt.an  verb  unquam  agnatum^um 
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talis  ille  fic  qui  omnimoJo  fuccederc  poctierit ,  &  ciu:li  iutcA'ptxtorio  ame 
agnatos cxtcros, &  lisquoquc inuitit-An  rbrtc  licb  miniis  a.  r.ams  aut  lcp - 
cimus  dicipotdt.quodhoc  ampliiis  litetiam  iuus.'pra(lniin  ciimex  eiuf- 
dc prxtoris ocncficro hoc  ipfiiiu  habcant  agrat ..qucni  poll  fucv,  bcu-Jcspcr 
ablterione  ,aut  per  repudiauor.c  exclufos  lucccdcndt  uuha^et.quoJ  cx  uic 
ciuili  nullum  haoerciii.Quidiuenim  liceatprxtoi:  bercriuafua  mtcrprcta- 
d,Sc  pro  arbitrio  quem  veliteisntodumconftitucrcAc  nofl  idem  ttaciari  po 
tcic  citca  pcrfonam  ncpotis  ex  filio  fuo  hereilc  fupcritiie.  Ciini  cnim  is  nul- 
lo  modo  per  legcm  admitcacur.neque  canquam  Imis ,  neqtte  tanquam  .igna- 
tus  proximus,quotics  a  patre  fuo anceueruiur.faceret  prartor  iniunam  lcgit;- 
mis,  li  nepotem  hunc  canquam  legiumum  amuctercc  ctiam  polc  parrem. 
Lcgicimuscnim  dicinon  poceft,quemiexnul]ocafu  admtttit,  nequc  car.qui 
fuum.ncque  canquam  agiutum.Cxccri  agnau  cium  rcmotiore»pol!unt  ta- 
tncn  elle  proximt  aliquocafu,etiam  fuo  hercJc  cxiftcr.tc:  nempe  li  alij  agn.t- 
U  quj  cos  aliquando  prxceflcrunt,delierint  eoj  prxccdcre  in  caufa  fticceJc - 
diJjuepcr  mortcm  ,aut  aliumcafum  moctilimilcm  ,  liueper  rcpudtationf. 
Ni  quiuii  fuus  heresJi  quis  lit,obftct  ns  nc  pofllnt  fuccedere.non  ide6  tame 
ohftat,quali  fic iple  proximus agnatus,atque ita  impediat  nclint  illi  proximi 
tgnauded  obftat  iis quia  fuusdfclcx  autem  non vocauit  agnatum  , ne quidc 
proximu.mli  fub  ca  c&divonc  (i/iiuihertjnrme  tjfrt.hko^nc  lipoiTcbaJujiie 
hngpre  cafum,in  quofilius  pnmi  gr.idus  in  Jcfuntci  moncncis  jxicdcaccaV 
ibtutus.cx  caufa  tamcn  aliqua  fuus  hcres  cllc  non  poflec,vc  in  Ipccic  dJ.fcru. 
ptt  vndt W.nec  nepos  quifquam ellct.qin  ms  illud  &:  nomen  fut  hctedis  vin- 
dicarelibi  debcret.non  clictdubitandum  quin  agnatus  proximus  ex  Jei;c 
rti.tab.admitterenir.ncc  ci  obftarct  filnis  qui  non  cllct  fuus,  tametli  ftiiiTet 

Eroximus agnatus,criam  tempore  delati  hcrcditatis nimtrum  quia  ncc  cf- 
c,nec  vnquam  fuilTct  ex  iis  aputis.de quibus  lcx  locuta  cft :  iJ  eft ,  quos  j 
fuis  hcrelibus diftinxic.H<c cnim  ctlj  ncc  fuus heics  clt.tame  elle potutt , lct 
autemcum  agnatosproximos  vocauit  li  fuus  hercs  nemocflet,  Jt  us-ignatis 
ferlit proculdubio,qui  non  folum  fui  non cflcnt, fcJ  neque  fui  elle  vrquam 
pollcnt.cum  Je  iis  icuicrit  quos  vocauit  poft  fuos.quique  protn Jc  ftit ficri  no 
pollcnt.IV.Tpofterum  enim  elTet  vt  quis  agnaius  primum  eilet ,  dcin Jc  fuus: 
quidoquidem  non  alia  de  caufa  fuus  hcrcs  agnatusproxniiuseft.quati:  quia 
dius  eft-.ob  idque  ncc  dubitari  potd \  quin  lcx  x  1 1  .tab.co  agnatorum  notninc 
foIostraniucrfalcsintcllcxcritJiberisomnibiis.cV:  cuiuicunque  gta  us  ab 
eaappellacionc  cxcluils,quia  omncs  eos  cmi  lunt&in  poiclbte  Scconlcquc 
innumeroliberotum.ncccirccft.vel  cflefuoshctedt^vclellepotuilTc.  EaJc 
igitur  ratk)  facit  vt  fuohercJeexclufo,  aut  per  abftcntionem ,  aut  per  repu- 
diationem,non  poflit  cx  co  nepos  admitu  tanquam  lcgitimus  citra  miuturn 
caterorum  lcginmorura.cjtios  lexiblos  vocauit.no  hunc  ncpotem  ,quipto- 
ximus  agnatus  nunquam  ellc  potuit,niii  tjquam  fuus:  ncc  rurfum  fuus,  «jm». 
tics  eutn  pater  n:orns  temporc  prxccflit.  ltaquc  fcmpcr  ei  obftat  pa  ter  qui 
fuushcrcseft,non(biibiir.cpoi7it  ipiencpos  iutis  hetesille,  ied  ctiam  ne 
poflTtdiciexiiscflcagiiatis.Jequibuslexienlit,  cilmiiio  hctedc  cxiftente 
nulio  afa poilit cflc  proximus  agnarus.ln fiimma  agnatus quidcm  eft ,  quia 
coniunclus pcr  niafculum.quamuB non  proximus,vt  Jixitr.us  fcJ  non  cft  ag- 
natus  co  fcnfu  quo  agnari  Jicu  itur  in  lcgc  xi  i.tab.  nim  mn  lit  cx  lis quos 
Jcx  vocauit/jiu  mtfm  ci\  d.I.{enpto,n\  his  vcrbis,?*»  ftie  d  it»  ne  tfl  «gnntui. 
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Deniqne  noa  eft  lcgirim,»,,d  cft,*  lcgc  vocatus  fiib  iionuneagnatorum.ieJ 
ciiuumfubnommciuihetcd^o  vidchc«ciJui|aofuuSheieSeiIet,uec  i 
parre.eodcmquefiioliercdc  iiueucrterctur.  Mirummuir  naa<M  «*w 
prx  tor  viuyunwocct  cum  cx  capitc  Vr.Jc  lcg.tmu,  pr.rtert^lblo5o£a. 
lu.quo  iit  iuuspatrc  nimirum  prxdcfunclo.  Tunc  enimcOmutilege  ro- 
catus.aut  falteni  admillus  unquani  fuus,non  dubito,qum  ii  repudiaucmbc 
isorum  pol&flioncni  Vndc  libcn.poflic  fucccdcrc  libi  ipii ,  &  a  Prxtore  ti- 
mitu  VndclewumwtiainanwlcgitiaiBicxtcios.iitut&parer  ipuusii  w 
ueiet,uiufquc  hercs  ciTot,adrructeictur.Idquc  probjtur  non male cx il iJ). 
vndelt^u.^Mx  non  dcfiUispnini  giad.is/ed  Jc  Giis  !  xiuuur.t 

ait  poilc  illos  fucccdcrc  Vndc  icpiuini,  li  icpuduucrir.t  UwvcttBDpolIeiilo- 
ncni  Vnde  libcri.  Ideoque  lumirum  ilc  conccpms  cft  a  prxtoredud^B 
dicxi  VnJelcgic.m.,non  Vndcagnari,quu  non  tau;  n.oaiiiiitt  s 

rauoncni  m  cocJjcio  liabct  Prxtor.vt  vcrba  illa  cdicti  oftcndun-./.u. 

^inlix^jHm^utm  eiheredemtfi  epntcret,(o\Kcin  lcpc  xi:  -.-b 
autcm  non  agnacos  quolbbet  ad  fucccflioi.cn:  imilmqui  vd 

iintiuiA  hosiubnominefuihcxcdis.veleosquincc  lint,  : 

«ilc^uidvxcft.qui  nunquam  rucniu  ln  potclhtc.id  elt  cx  Lr.,:t  i  ':;!, 
&  iUosfub  nornine proximi  agnat..  Sanc  tura  quoque  ciim  fUius fuusk» 
lLUt,iiieabftinucTjt,nondul>:toq  .in  ncpos  ex  copoiiit  admitci  poft  lcHtt 
mos  omnesexcapitc  VnJc  cognau.ur.quam  cogi  ucus.Necenun  negaflBO. 
tcItquincognatusiit,vtfaltciiipolt  agnatos  omncs  cum  cognads  admicu 
turjicc  qux  ratio  facu  vt  nepos  ex  filio  in  poteftate  fupcriiitc  non  KjiEt oJ- 
minicxcapiteyndclegitinn,^  kgiumu 
non  cft.eadem  facit  vt  non  poilit  admnti  canquam  cognatus,  ciini inedicto 
Vndecognau  nihilaliud  intucatur  pixtor  niii  ius  cognationis,non  legeio»!- 
lam,ilue  xij.ub.iiuea]iam,quiaiiec  vlla  crat  qur  cognatos  ab  acnaiisci- 
ftinciosagnoicerct,obidqucr)arjillacdiai  mcram  prxtons  ir.Julgenmm 
conuncrcdiciturin/.i.TJ.t^c^/.  Ec  hxc  qwdeni  de  lurisptxtorijftn- 
tcntia &  rationc  d:x' ile  fiifficict.lure  autcm  Iultimaneo, dc quo nobis  teito 
locodiccndum  propofuimus ,  immuutum  quidcm  fiut  iuscVvetus  iVptr- 
torium,quodobtincbatinagnai.s&  lcgiunus.fcdnon  lllud  luniLuaouod 
obunebat  m  fuis.r  cciteram  luftimanus  vt  m  agnatis  non  miniis  lit  fucccffio 
lure  etiam  ciuili^uam  fit  in  cognatis  iurcpr.TiorM.f  .e,W*rad  eft,vtque- 
admodumiuieprxtoriocognau  poftcriorcs  habcnt  bcr.cfic.uin  edicri  fiic- 
ceilorij.vtprioribusrcpudianubus  bonorum  peiTcli;  Vnde  cogiiau.pofte- 
rioKsexcodemcapiteatiniittancor.nec  pcrpr.mam  dclationcm  touillws 
edidli  poceftas  c6lumpta  inteUigatur.lW  pcr  folam  acquiiit.onc,iiue  jjorta 
l^aiurabftenttoperinintegriimrefticurion^ 
rAflita&proximisignaris  hercditatem  lurcciuilirepudiantibus  remoai)- 
resadmitcantur^oiilolum  lurepritorio.vt  antea.fedcuam  iure  ciuih:n«j 
tanquani  cogiiari.aut  cx  ordire  cognatorum ,  vt  mre  prxtorioJed  unquam 
agnau,&  ex  ordinc  agnatorumiquali  non  coCimpta  pcr  prnr.am  dclauoncm 
poteftatelcgijquxriciedjuttmusdefcrt.fcd  iu  dcmum  coiixumenda.ii 
proximo  agnato  hcxeditas  pcr  aditioncm  acqmratur.Tuc  eium^d  eft,iipn> 
xjxnus  agnatus  hereditacem  adjcrit,dubitanduin  non cft quin  cV  legis veteitJ 
duodecim  tab.&  coiiftitutionis  Iuftinianet;  tou  potcftas  confumatur ,  rta  vi 
'ixamii  poftea  in  intcgrii  r  eftituricme  ob  auxUium  ctatis  lmpcuat?  >veU  wro 

hcrcdJ- 
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herciutem  omittere,non  co  magis  tamcn  fequcntcs  agnau  poJTint  admitti 
unquam  agnati  6w  ex  capitc  agnaiuru,  fed  untum  ex  orduic  cognatorum  £c 
itireptctorio  pet  cdicli  mcaliotij  ptwdtatem.  Hoc  autcm  addu.nc  quis  pu- 
tet  hen  dcbere  hoc cafu  bona  vacanua,&  filco deferri.vt  ip  fpccie  d.f.vk.  lbi 
enim  ided  locus  apctitur  fifco>quu  confumpta  pcr  acquiiiuonem  bonot  um 
potfeflioiustotapotdtatc  cdiCU  Vndecognau,nullum  aliudedictum  fupcr- 
dt,ex  quo  tequcatcscognati  admuu  porfint.  At  ctiam  tolk  culumptam  par- 
tem  cditti  Vudc  legiumi,totamque  vim  &  potdtatem  legis  x  1 1.  ub.  &  con- 
futuuonts  loiujiianer  fupcrclt  adhuc  vlumum  caput  edjcn  Vndc  cognab, 
ex  quo  potdleosptctor  admittcre,atque  iu  nulla  nccefluas  cft  vt  ad  nfcum 
botu  dvferantur.quandiu  ali<j  fupetfunt  pcrfonx.quibus  dcierci  pofiinc,</./.r. 
y<jui  feuMl.de  funtf.tdjQ.U.i.vtt.D.udSC.Tert)lJ.bai>ere  luere.  57.  D.  de 
r*k/.Nain  &:  ntdcetiamdt  quod  iiiprccedeubusdifputauimus ,  potclutem 
edicti  Vnd  cognati  noncxtingui  perpnmam  dcutionem.fed  tantum  pct  ac- 
quuiuonem/ t.i.$fedvidtndum,'ia  lilis vcrbis.tfrp»//  beifuoerdme  tx  tll* 
p*tt  vndt pTOxanicogn&ti  v»civuur,tunU.dJ.vltJefHcceJf.edtcf.  In  puoribu» 
verocdictipartibus  Vndc  liberi&  Vndc  legiumi  abud  ellc.nec  vnquam  du- 
plicem  nen  dclauonem cx edicto  Vndc  lcgitimi,</.$./>/.i«*<«/,  vt  r.eque  ex  e- 
ditio  Vnde  bberi,/./.$./i quu JiUumJ.fi  quu  tx  bisyinfnnc.cr  $.\.D.vnde  /1- 
fori  .cxcepco  cafu  vnico  &  lingulari  dJ.fi  juu.f.vtt.id  dt,  ciim  filius  emanci. 
patus,ex  quofupcrdt  etiam  ncpos,noluit  pctcre  bonorum  policlTionem  Vn- 
de  libcri,aut  ab  ea  pctcnda  tempotc  cxclufus  cft,  quo  cafu  pcnndc  Cuu  iiuc- 
gra  omnia ncpoti,aai  fiiius  uon  fuiiTct.vt lbi  Pomponius  ait :  id  cft ,  perindc 
nepoti  defertur  bonotum  policflio  Vr.de  libcti,acfi  ipli  filio  nuuquam  dela- 
U  funiet.ratioiic  illa  qiiain  fupia  attulimus.qubd  alioqui  nulla  fupcicilct  ra- 
tio admittendi  huiusneponsantclcgitimos.ciim  tamen  lit  e\  Iibctis.ac 
proinde ulis.qiu licet  11011  non titlegiumus , quudt eiuantipatus,  rcfcula 
umen cmicipatione per  pritorcm.rcperuur  111  numeroeorum qui  fuoium 
hcredum  lute  cenfentur.ac  pioinde  qw  euam  legmmis  prxferri  debcnt.Ncc 
arquum  eft  ci  obitare  pauem  qui  non  s  ulc  vti  lutcfuoA  qui  tameii  ci  oblta- 
rct.Hi  inpoteftatc  fuiilet  morus  tempore.quon  wm  qui  111  potcllatc  cll ,  ciim 
ipfoiure  fuus  heres  lit^abct  iusacquilitum.tamctfi  malit  abltincrc,  permde 
ac  fi  abftiueret  pcr  in  intcgrum rdtitutionem  poft  agmtam  bonomm  poilel- 
fionem,vt  ln  focied.I.viidtfuccttf.tdicl.Etnuwipii\ii  autcm  cui  pr.rtor  de- 
feit  Viide  hbcri.nullum  ius  habct  acqiiifitum.fca  acquircndum  ,  quod  tottl 
euancfat  pet  rcpuduttimetn.  Ejquc  dinrrenua  rilrj  111  poicftate  &  cmanci- 
pati,vt  filius  in  potdiate  nor.  minus  obftct  ncpou  iuic  pta-toi lo  in  bonorum 
poi&ffione  Vndcbberi,quam  mcc  ciuili  in  lure  ftii  hcrcdisxmancip.iius  vcio 
non  ahter  obftct  fiiio  fuo  tiue  in  potcftatc  retento,luie  cmancipato ,  quam  li 
petjcnt  ipfe  bonorum  poflcflionem  Vndc  iiberi ,  adhuc  hodie durat ,  ncque 
fublau  eU  per  Iuftiniani  coniuiuiioncs,n6  per  lllam  dc  qua  nunc  loquimur, 
& cuius  mentio  fit  md. §fUctb*t,c\iix,w  diximus,dc  agtutis  tantiim  ioqui- 
tur^ion  ctiamdefuJs,quorum  lor.gi  diflimilis  cauia  eft  ,non  ob  id  folum 
cmc>dratio,quamIultmiai)us  fumit  cx  oncre  tutelcquq  agnaus  fuccefliue 
defeitur ad iiios  hcrcdcs,accommodari  r.equcac,. lld  ob  id etiam,quJ)diii 
perfona  agruo  proximi^iii  lex  dcfert  hcrediutem,vt  cam  adirc  poflit,  fi  vc- 
lirpiullum  eft  ius  adhuc  acquifitum ,  quod  pioindcimpeihatut  acqi  in  u 
quiubusagnaas,c|iomodoum  acquilitum  clt  mpciioiullii  hercdjs.qni 
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quantumui  s  abftineat  facerc,  tamen  non  poteft  quin  6*  iure dnfti  herer  Itia- 
netxj.citmf  uafi^a  §,fedetfifu>tt  D.de  fideicMtre  &  a  pre.torequoqtbmd3 

locohabeiturinomnibus.prxterquim  quod  id  hoc.nci  acdrtoobtucoc- 
ucniri  poffic,tatnctfi  fummo  iure  ijs  WKitux,ljtrtttftuytp.DJititf>w4». 
rtd.ittnU  Kita.  tamtn  tj.f /ipattr  d .  <td  S.C.TrtbtU. Nec  rnrfii  per  iKi 5ufc- 
niaiu  conftiturionem  qux  cxtat  NtmeS.  nt  Dt  hertd.ti  mtil  vtmeat  tjuia 
Iicct  luftinianustollateo  loco  dittcrcntias  omncs  fuitausSc  emtndf  itionis, 
tremque  aguatitmisA'  cognarioms,quancum  ad  caufam  (iicctderuli,i>on  tf 
que  aden  tamen  conrundit  om  n  i  a,v  t  quifquh  hodie  fiius  eft,poflk  diri  emi- 
cipatus.aut  coni  :neque  vt  emajtcipacus.ctim  ab  mceftato  faccedicjnaedit 
tanquam  fuus,aut  fuusianquam  einadpatus(quxfri^i^iTmadfeoBBi<. 
rerumque  &  perfonarum  confulio,  qtiam  uec  luftuiianus  ipf«  p*008**'? 
t.vk.  C.tU Itgu.tuttl.)  fcd  hoc  tancdm  Iuiti nianus  conlbcuic ,  vccnuncrpMi, 
quiolimerant  omnino  incognici  iure  cmih  ,necpoterantfijccektei5fici 
bencficio ptxtons.J  tmoneipati  auttm.Inftu.it  btrtdit.  q***ti*$tf',& 
d  Lvlt.C.vnddtitr.[K>{rm  hodie  fucccdere  lure  ciuih.fc  cxlmpenconx  ct». 
fticunonis  aucoricacc,  nec  in Jigcant  auxilio  prxtoris.vt  olim.  QuXterlacS 
vcnonfmthodie coniungendi  cum  emartdpato  liberieius, quoinodoeot- 
iungebantin:  olimcxcdtao  De  ctmnng.  cum  tnumttpJur.  ems  ^quiineccx- 
iunguntur  cum  fuo  hetedc,  qui  Sc  iure  fuo  fuccedit ,  Sc  filium  fuurn  vtd& 
fuccefltonis  aitccucrtir.  Cxterum  illa  fcmperdifferentia  martetinter  WJ1 
&ciiiancipaCum,quod  qui  fuus  lieres  cft,  r.ominiis  ipfo  ture  hcrcs  rcpeot* 
quam  olrm :  ideoqu*& ignorans  fit  hcres.flc paccrnam  heteditatem  Hlfr 
mitric ad  hcrcdesquofcunujucy.flp««i/>*/Zr/  9.  C.dt  legit.htrtd  I.  '•f-f^f 
in  ptetfttut  v.fiptis  tmijf.caiifetftam.  Ncc  enim  fuotum  hcrcdunfiura  wh- 
nianus  imminuic,fedemar;cipatorum  auxicxnuncipatitsvcrofucctxLtO* 
dem  hodie  iurediuli  limul  cum  fuis.fi  mod6  lic  in  eodcmgtadu.necmai^ 
quam  fi  fuu«  eflcc ;  at  non  fucccdic  tanquam  fuus ,fed  tanquam fihoj IicS<- 
mancipatur.idcoque  indiget  adiuonc  vcfiat  hcrcs,nec  ll  anteadittoncntoc- 
ceJat,trar,fini:tic  hetedjtatcm  ad  quoflumque.fed  tanttlm  ad  d&^^f^ 
idque non ex fiipradifla luftimani  Notiella,  fcdcx  conftitutioiie 
in  Lmk.CMhu  qui  ant.aptrt.xabulX ruit  cnim  hoc  vnum  Iufhniani  prop0^ 
tttm .vtemanripatos iirnul cum fuis vocaret  ad  hcreditatem  parencnmi»' 
non  etiarn  vt  faceret  eos  flc  fuosA  neccllari  os  hcrcdcs  ture  craili.  Qii? 0X1 
(titurio  tedt  quidem  mintls  ncceflarium  vfum  bonorum  pofleffionisiPf 
terquam  in  certisca/ibus  ,  in  qutbushodie  116  minijs  ^ecella^u^d^5fl", 
fcd  non  ideo  fuftulit^juod  male  quida  putaucrunr.omnes  ornnino  boP0^ 
polfefnoncs  nec  iuta  perpr.rtorcin  vctcrcmque  illamiim(prtidcnaarrtt*r' 
iligcntcr  &  accurati  conftituta.  Ideoque  dicendum  eft,  euam  hodic 
hercdeni  filium  fuperftitem  obftaturumnepoti  in  aui  hereditate,  nort  co* 
cmancipatum  .quineque  iure  cimh  fuccedere  voluerit,  neque  bonoruwp^ 
fclionem  iure  prartorio  perieric.  Proindc  etiam  hodtd  necellaxia  erii  ™if. 
pori  ex  filio  emancipato  bonorum  polTeflio Vndc Iiberi,fl  ad  ta^^aC^T^ 
peruenirevelit.  Neccromluftinianusedi&i  fuccelforij  poteftatt^nvei^ 
vel  tranftulit  ad  hetcdtcates^iJVw/Ai  18.  vbi  nullum  verbO  de  ^u<30^^ 
nifl  vt  (i  fifius  moriatur  ante  patrf  .ncpos  in  locu  iplius  fuccedat ,  ^"jL^. 
tan»  (a  fuis  heredibus  iure  auib/pam  in  emancipatis  turc  pfrtocif'0^^, 
bK,icimipiimlnftuAI^4bt^<ahmt4Jtfir.l.i^ 
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t.itul.  vbi  dicitur.vncari  liberos  ad  bonorum  polIeiTionem  eo  iute  eoq;  ordi- 
nc,quo  vocantur  aJ  fucccfuonem  luteciiuli ,  vtapparcat  numquam  adtmiti 
ncporcm  polt  pacrem  nc  quidcm  iurcprxtoricsquocics  patcr  iplc  fucccflit  li- 
ue  ciiuli  t .1  111  i ; v. .1  ■. ..t  ptxtono  iantum,liue  vtroque iure  fucceilcrit.  Non  cft 
1      igitur.quod  cum  Accurlio&  Banolo  dicamus  legcm  vlt.  C.  vnd.  /i*V.corrc- 
f.tam  cue  a  luftiniano  ia  d.$  vluctbdt.  Muito  mini\s  veto  pcri».  /.  dtfunclu  C. 
C.  d*  le^n.  btttd.  qt;c  ttim  nt  Impcratorum  Dioclctiani  &  Maximiaru  non 
potuit  corrigerc  poftcnons  lmpcratoris  lcgem.iiuc Cuftatij ,  vt  putat  Cuia- 
cius^iue  Conftanuni  ellc  vclis  difjbm  l«gcm  vltimain.    Appatct  .uitcm  cx 
fupcrioribus,quid  libi  Impcratorcsvelint  in  d.l.defunihf :  lumirtrm  li  fui  he- 
redes  cxtent,qui  camen  abiitucant.polle  fratrcm  dcfuntii  fuccedcrc  iurc  c6- 
iatiguiniuus,nou  quidcm  iurc  ouili.cum  nequc  m  fuis,  ncquc  in  asmatis  (it 
tucccnto,iiuerigorem,iiuexquitatem  iurisciuilisfpcdtei(idenimclt  quocl 
ait  /.  2.C.  vnd.  hber.  rilio  vcl  ncpote  fuo  hcrcde  exiftcntc  nemincm  poile  ab 
mteftaco  hcrcdem  exiltete )  fcd  iuic  prxtorio&  ex  capue  Vnde  lc\;iiimi,pro- 
pcercdtch  fucccllocij  poteilatcm.  Noncnim  obftat  lecitimis  fuus  heresqui 
lc  ablrinct ,  quomodoobftat  is  qui  duntaxat  repudiatbor.orum  pollefTior.e 
Vnde  liben  d.l.i.D.vnd./iber.legit.qun  longc"  pfusclt  ie  abfttnci  cquam  w.k 
autaltciam  bonorum  pollcffioncm  rcpudiarccum  >s  qui  fcabltmct,  omnci 
iimiUrcpudiec,  quarum  fcilicct  aliquam  vcl  vltimam  li  agnofcerct,  hoc  ipfo 
pro  hcrede  gcrere  vidctetur,//»<^r rtm  1 1  C.dt  iur.de/ib.lfifilitu  m.DjU  utter- 
ng.*(I$»».<~  lim  autem  lcx  generalitci  &  tr.diftinch)  dicat,  Suis  heredibus  ex- 
tanubusdcabftineuttbusfiatiem  confanguincum  fucccdereiureconlangui- 
lutatis,  ego  id  generaliter  quoque  intcliigo,  ideft ,  etiamli  ex  fuohcrcdc  qui 
i     ic  abiuniut.fuperlit  nepos.  Ahoqui  debucrat  adiii  cxccptio.quam  luppieiit  ij 
qui  nepdtem  ex  fuccellot  io  cdi&o  admittcndum  putat  yfinulhfint  exfuo  be- 
rtde  /u>m,quod  camen  Impcratores  nec  aJJuut ,  ncc  pcxcermmcrcdchic- 
iunt,/i  addcndu  erat.Cur  vetbfuishcredibusabltmenubusfTaterconfaiigiu- 
neus  lucccdat,ade6que  ncpoti  prxrcraturtratiouon  aliaquxrcndacft,qujm 
quae  a  nobis  allata  fiiit,qubd  quantum  ad  fuos  &  lcgiumos  attinct,cV:  eo  luie 
flc  ordmc  voccuan  dli  ii  prxtore.quo  vocantur  exiurectuili,<i./.i.$-i. Dtctn. 

Iutc  autcm  ciuili  numquam  nepos  vocatur  poft  patrem,ncque  tanquj 
futis.ncque  tinquam  lcgiumus.Scdpoft  fuos  vocanturcor.fangumeij&  poll 
co/angiuneoscjrteri  agnau  pejtfucj  l.x.inprmap.t>.dt  fuit  &  /ff''.Quo- 
ties  ergo  nepos  ncque  fuuseft>neque  fui  hcredis  loco,quod  conringitquoues 
pater  eum  ar.teucrtic  ,&  ante  ipliim  fuccedit  iiue  mtc  ciuib ,  liueprxtorio, 
null.r  ncpotispancs  fuiuiiifuccedciiJo,locumq;  confarguir.coficn  exiure 
prxtoro  iicccite  cft.Ac  illud  difriciLius  videtnr  quod  lcx  addit,™/  tcpudutnti- 
ius  bercdttatcm,a\n\fai  hetedesnondicatur repudiare  ,  fcd  lc  abftinere, vt 
nec  .idirc,led  le  immifccre.Veium  icfpondcri  poteft,Suos  hcrcdes Poflc  etia 
repudiare  non  quidcm  heredjiaiem,qu?  iam  ipto  iure  ijs  acqtniita  iitf<cd  bo- 
noriun  polleinoncm  qu.r  a  pt«;tote  iic qs detcnui ,vt  tamen  ncc  ignaratibus, 
ncc  inuius  acquiratur,<£il:f.D  vnd.legtt.  Non  cnmi  iicut ius ciuilc  facit  filiO 

Jiatri  fuum  hctedem  &  nccclTanuuuu  &:  pi^tor  facit  ipfumfuum  cV:  nccef- 
arium  poflcilbrein.T^tum  fiquiJcm  abclt  vt  pixtor  vllos  faciat  t?d.cfTirios 
bononun voflcllorcs.vt  ^cftnartotjs  qui lurc  ciuili  hcTedcs  nccc flatij funt, 
vltro indulgeat  bcncncium  abftcntioms  aut  icparatioius  d.lntctjfttfs  r;.  />. 
de  acfJi>*rtdJ.i.§.v/t.D.dtfep*TM.  Lrgo  quorJlcx  ait  rtfudtitibta  hcredtwu 
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mintis  proprie'  diCtum  vidcn  debcc  pro  botiorum  potieiTionc.  Scd  urnenti 
fidtum  cft.vt  puco.per  occaiioneni  przccdcntis  vcrbi  abihnituSut.  N6  cturr. 
dicitut  funsheresabltincre  bonorum  polle  Jionc.lcd  iieredjute,quia  hcrcdi- 
cacisnonbonorfl  pofleiTionisnomen  dt  ex  nii'eciu]!i,exquoetiarodti:aD; 
<3c  iuv  fui  heredis.Faciiius  jucem  tuit  <Sc  colerabiiius  vt  hcrcdicacis  tiomc  pro 
vcroquc  acciperctur  ,  id  cit,.i:  pro  hetcdiuteA'  pvo  bonorum  r»lIelTione,<t 
in  LbtrtditMii  \\i.  devtrbor.fi£mHc.i\Mm  nomc  bonorum  pollcilionis^ipt» 
nomen &  ius  bonorum  pulleilioius  indutftum  cit  ad  cxempium  &:lubl.- 
diumheicdicaas,nonconcrai/.i.cr <  i>  deboncr.pfl.  Cuc  vttoiuusbetC' 
qui  etiain  polt  abitcntior.cm  temanec  heres  jpfoiutenon  obltatriitnconul- 

5uiiieodctnitcli,qucmadmodum  abitac  i.cpoti;  ncmpc  quuctimprxtof  ii> 
uxctit  iui  bonorum  pollcifioius  vt  racilius  uiduccret  detuivCto  fuaellixeir, 
cjui  credi tonbus  hciediui  i  ]  s  tc!  pondet  ct  /.  i .  De  fuceejf.edtil.  nec  prohereiic 
tubcac  fuum  hercdcm  qui  lc  abltiiiuic,quajuum  ad  hoc  vt  hcTediun|icrcdi- 
toribus  rcipondc-v  x.cncii\xudJ.vtctffdrt}tj$-  4-l.fi/0uix.   Conlegoens v; 
codcm  iure  &  or^iiic  detvrat  fucceifioncm  tratu,  quodcfctrec,  UluLui-cte^ 
iHiiius  ciTcc,*;ommodi>  retnnduuerit  ille  bonorum  po|[cflioiKin,non  unain 
cxcapicc  Vndcbbai,lcaabfoluti,idett,eaamca;tapiteVndclcgiufni.  Sk 
crum  accipiendu eft  quod  de  nepudiaiione  faibicur  in  4JJtfuti3it.  E* U- 
g.D.vmtUegtt.aliocyu  iionhrrccoiifanguinicacis.vt  lcx  aicaJmiiccdiisetfet 
li  aterdcd  cxordmc  ccigiutoruin.vt  loquirur  lullin.  m  4.  «$.  fUctbtUsonljm- 
pu  fciliccttota  poreiuue  edicti  c\  capitc  Vndc  Icgiunii pct  delationcmC"" 
iuo  heredi  ex  illo  ipfo  capitc  pcr  ptartorcm  facta  eil«,\t  f  upi  iexpb..  Jiiir 
Ule  vnicut  iiipctclt  fcrupulus.quod  ctim  tLiJtfiutQu^oCnA  tit  Jub  ui.L 
gu.btrt4*dutam  vidctuc  eam  lmclligere  dc  prartom  untum ,  non  etiirn  & 
ciuili &c  legitiuu  fuccciliotx.  Eitenim  ctum  ui  Codicc  fcpar.ituj  uacutm 
De  bonorum  potTiffiombus  abillo  Dc  lcgitimis  fucceflioiubus  >  ncc  tacile 
pcr  huiuimodi  lnietpfeiationes  confuiidi  eaium  itira  dcbcnt.Ncc  uneditTi' 
inulodurum  td  mifu  fcmpct  viium  taJilc  ctu  non  foieo  cam cxatlam  vetbo- 
cum  propnctatcm  in  rcfcripttslmpcracorutn  lequircrc^uaiu  in  tcfpofupru- 
denwmperpciM.und>likiio,pwieruiimoiurcicci      Impcracocu  p»e- 
riocum  ,  quibus  familiare  ett »  Gordiano  ad  lultinianum  vfquc  vaidc  m  pu> 
pric*  loqui.vt  &c  in  propotito  !..<-<  u  cit »  Gord:ano,qui  tra&ans  dc  ii  w  hcicdc 
in  i.i.to.tit.  njhjJomiruis  po;iit  ccpudiaram  ab eopacns  hcrcditatc A  •» luii"1 
in  l.vli.CM rtfu4.vtl *hfitnMcre4.\h\  fcribit  in rurc  vctba  ,fi  tjnu  f*u*  rtt*- 
f*tutUf4uenumhert4uMem,4tindt m*lncrtt eam*4tre,&.  poltca ,  «dtrthtn 
4uMtemic  fm*m*bdic*tionetn rtuetJrt.  Scd  ncquc  iliud  pollum  concoqnci^ 
quqd  inicio  lcgis  faipcum  cft, Dtfw.liu  lutt  txtttntibut  hete4tbm:  cjuotoal» 
enim  poiTunt  ilu  iimul  ilare ,  vt  fui  hcrcdcs  &  dcrlincti  iint  6c  OLtcntJ  S»..c- 
poni  aitoiixisvirgulampalldicLotiem  drfttnfiu ,  quali ca  dictionc  uonuit- 
iiu  hcrcdcs,dcquibus  pottcaloquititc,qium  illi  lignifKcncur ,  qmbus  fucct 
dcrc  fratcr  conur.guincus  pocdt.  Qupd  li  iUcit,pouuut  igicur  agtca  in  ksf 
depluritun pcrioiurum fuccclTionibus , qux vni tanttlm  defer antur. At ha 
ipfum  adliucdurius  mihi  vjdccur.   L&  cium  coiiucnicutius.vtviu  pctfor-t 
plurcsquiciuidem gradusiini,limul&  immcdiatc  fucccdant.quiru  vtvpui 
plutibus.ctim  vix  ficriqucat  vtplurcs  habcant  immcdiate  vnum  cundcmc- 
hctcdem/iiti pouas  Jcceltillc  lilos  1:1  cadcm  naui^mt cadcmnpptef los  ruuw. 
quoduincn  lanuirit^uamUiMihuuccafLUi^coaiCtaridebcat  rcfcrifnu'5' 

lmr< 
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lmpcracoru.  ScribcudO  uacncrat,  dtfunUo  nort  drfimQu.Qmt  piobdbihas 
raftiinodid  polle  tocuin  ellc  corniptum,cV  itacmidadum,  vtlegainusZ>#- 
fmtclu  (ms  ,vtl  txunttinti  ktrtdtbm.  Vulucrur.t  enim  Impctatocejcoprehe- 
derc  omnes  caius  in  quibus  fiater  fratri  fuccedcrc  potcft  ab  mceft  ato,ctiamii 
dcfuncTtis  iibctos  habucnc.  Primus  cafus cll ,  (i  fm  heredes \A\  dcfuncli  unl 
antcquam  cxcarent  & apparcret  hetedcs ,  ideft,aut  viuo  adhnr  paue,  auc u 
quidcm  mortuo ,  fcd  pnulquam  ccrtum  clfet  decefliife  illii  iv  tcftatum,  vt  in 
fotcitdJ.i.ifatttdmjm&Uiptitult.  Dtfuu&ltgtt.  Secun.luseu\licxtcnt 
quidcm  hcrcdcs ,  ftd ibftmcant  fe  ab  hcrcdiuce,vt  in /.  cum  htrtdittut  jj.  <$• 
/ff  f .  D.dt  4ctj.  herttLTtm  us  ,li  non  abltmear.t  fc  iollcnm ilLa  abttei  uonc.fed 
repodient  bonorum  poiTeflioncm  hmplicicer &  indiftinclcVt  in  d.  I. 1.  $  .;■>.» 
fime/JtfucctJi.tdiHVtimocalu  fucccdit  fratri  fratcr  cufanguinciis,ncc  pt* 
tono  tantum  iure,fed  ctiam  riuili.i/.  i .$.ftft  fuoi  ej-  d.I.i.m prmap.v  dt  futs 
&Ugu.  PutterioubusveruduobuscaiiJbuj,ciimnonpofltiiiatcr  fucccerc 
iure  ciuili.neccllc  eft  vt  fuccedat  lureprartotio  d./.j.Vndfegu.  Appolhe  iv>- 


eiu/dem  utuli  Icgibus de  vtraquc  fuccefliore  agitut ,  cV  ciuili  &  prartotu,  vt 
in /.1.4.4. J.7.S.C/  "•  Necquodlcx ait,fr acremhunc  fratti  fuccedcreiure 
coufanguiniuusJacerc  dcbec,  vc  incclligamus  eum  fuccederc  iure  lcguimo 
&  auili  tancum.  N  hil  er.im  vctac  quem  fuccedcre  tc  confangiuniucis  Sc  a- 

riationis  tuie.camecii  fucccJat  petita  bonoru  poililTioncvc  m &  /  fibtt 
C.tU  /egu.bertd.Nnmtum  li  fucccdat  aut  ex  capite  Vnde  lcgiumi,  auc  cui 
cx  fcque  u  quidem  cap.te  Vndc  cognau  .fcduncuiam  legiunius,vtin  d.%. 
p!/uti*tJM*.h.d.l  1.$  ftdvtdtnd*tn.D.dejucctfi.tdttt.  Mintls autem  bo.  aeit 
argumencauu  Baldi  fttibenus  ttd  l.vlt.  C.vnd.  iiier.  ficut  fracer  fratn  futcc- 
dic  lureagnatioi  is^uamfimexcanubushercdibusiiu  cV  admitte.  dum  cllc 
vt  poflit  nepos  ex  hlio  fuccedere  unquam  agnatus.  Pltn  einm  luris  hac  m  re 
haoct  fracet  quam  ncpos,non  quod  iit  proximior,atit  fauorabih-  r,  aut  quod 
ntfpos  ctiam  agnatus  non  lit ,  (cd quia  nemo potcft  aut  ex  lcgc duodcum  ca- 
bularum  fuccedcrc,aut  ex  lurc  pra-tot  io  Vnde  legiumi ,  ob  id  folum  qu6d  a- 
gnatus  fit,(i  non  fit ctii  lcgiumus  fuccclfor ,  Nepos  atitc  ex  fuo  hcrede Jicet 
agnatus  lit,non  camcnetc  legiumus.quia  116  alius  voeacur  per  Jegcm  ,qnam 
cjtn  (it  vcl  (iiusjvel  extra  lineam  fuorum  heredu  proximus  agnatus :  quorum 
nruuum  poceft  dici  de  nepote  quc  fthas  m  poteftatc  anteuetut  l.fcnpt» 
•j.D.vndJtbtr.hi  fratet  fratti  agratus proxur useft,cV  t»US 
agnaus,de  quibus  lexhxutaeft,  quiancc 
titjiiec  vnqoam  potiut 
clkfuui. 
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F  R  R  0  R    P  R  1  M  VS.  'Jjjli  '• 

23#  diftiritjitnt  "B4UolttAn ffU  ptrfMutum  txcluf* fit  txtmdmt 
rj.i,  t  ulit  Vtl  .t£i4t :,  ah  vtro  etuondufjut  nln/inli 

'  'vtt  atnAtifuftrtrunt. 

r»  H  I  B  E  T  hanc  diftin&ionem  Birtolus  ad  /.t/rf 
qmnio  tn  ptrdtnti  num.  i.in fn.D.ndSCTtrtjU.  &  fr 
quitorBaldu!  ad.  Iffuufltnm  ^nnm.-j.C.dtirtfjif. 
Afi  ftatiltum  cxcludcm  hoiniuas  fauore  malcul<-1">u;! 
j  autapiatotr.m  itacorccptnmtir,  fMmtdinwk^^ 
aenntt  (uptrtrunt,Mt  per  didhonerri  dontt,mi  fuitmf 
_^  7«? :  an  vetb  per  ablatiuosillo$abfohitos,quitiintin 
hanc  rem  hmiliucs.fxrnnttluj  m*(culv  vel  ttgnatit.  Pnore  caiu  vult  Batto 
lus  exclufioncm  furminarum  cllc  tcmpot  alcnt.ncc  durare  nifl  qunndiu  di*et 
Magnad.itf  vtfi  p^aditam  amitfculis  vel  agnatis  hcreditatero 
t  contiitgat,  ftcmin.Tr  quar  in  id  vfquc  tcmpus  fuerant  exclu/ir ,  «• 
it  hcredes  eflc  ab  inteftatopro  ca  tpfa  pane  qium  ex  iun?r&,1B[" 
habiturx  focranrJ?permafculoscxcIuf*non  tiulleut.  Pofteriorevero  <afa 
vultcxcluuonem  eTIeperpetuarn.adco  vt  femel  adita  pcrmafculbshcrcaita- 
te,quanuispofteaijotnncsmoriantur,fupen^dbus  fccnunis.nihilo  noagti 
firmuti  adntitti  poflint  tproptcrca  miMaMatiui  abfoluti  non  tam  trtnp* 
quam  conditionem  includantjqwt  wfcmcl  cxtitit8c  lmpleta  eft.nonpol- 
htcffcifrumfuum  pcrpctuuin  non  habete.quod  nonianiliterdicipoteu^( 
di&ionibusillis  fuMdm,dentt,iu«Mdufjut,<}\ix  CeiiC\im&,  ctfcchun  habcnt 


non  fulpenliuum.lcd  tamcnlimitatum  temporcquanuis  inccrto.Idquepw 
bat  Ban.cxl.i.jvlt.D.dtvtntrjn  ptff.mitt.t.fut  mmtiftfbu  io.$.  tnrn  dm  D- 
ittmdtn.furttmdtmitArS  f*Xtr*ntm.DMmx«l.»aum.  l.i.D.dttur* 


fnriefLpmtr  StutrUnnm  lOimprmt.D.d*  nndt&.tjr  dtmtnflr.l.i.CJt  te* 
i  .l.Cmo  n.§.lmptrnter.  dt  num.t*r  ctbarJeem.l.aminguitntem  i.rtfp.  C.dttf- 
A/r.inquibusomnibuslocisvariacxempla  proponuuiur  dcvicv  potclUw 
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huiufmodi dictiouuin  ifu.tndiu^donec^uoaduffue,  quod  habcsntcam  vim  .  t 
inducant  ctfecttim  linuuiuiii.tiopcrpetuuiiijhuca  lcgc,iiue  i  tctUtoiv,  fiue 
i  conaahentibusproierantur.  Al  q.iomam  vidct  bauolus  hunc  d.lliiitiioiii 
valde  obltate  quod  Pauliu  fcnbu  n\i.imptrM»rti  fi.o-de  mu»Hm.tejl*tn.  Lt- 
bcrucchis  verbi$aclcripu,Sr^j>JJMi/»j^/»J»»i  meumhbtrumefftiMbea  ,Sic 
tdimn  vt  turnhcrede  mttfu  cfuvadufaut  ittutnu  jtt.Ottnl  ji  n»lutrit,MttcoHlc- 
pfirit.tuit  firuuutu  tenejtur,  hbeitatem  cxpnonbiLS  qttkicm  verbis  compe- 
ccrc  ipfo  lure.icdti  leiuus  hber  iactus  nohc  parcrc  volficad^Sc  cum  wftatfnis 
hcrcdc  manerc,non eife  tamet)  poiicriura  vciba  ab  icuotandam  libcrtatcm 
quar  iam  coiiipeut,efficacia ,  ncc  it  a mihte  ptolau  propuimuur,  itiultoque 
lnagisidem  in  paganortdi  leltamenus  obleruandum  cllc  :Refpoi:dccille, 
ita  Paulum m ca  Ipccie  iclpoiuhiU-, quia  tettatoi  libcru;cin  ad  tcinpus dai  e 
oon  poccll.vcfciiptumcit  m  IMtrtttsaAttmpur^.  tcd.ttt.  quxcltcx  cv.tlile 
Pauli  eudcm  hbroJdcb  inquit  Bartolusmituin  noncil  illa  vcrba  notiopeuti 
cxtir.ttioiiem  hbcruus.quja  v.cquc  exprcile  pollct  Ccftator  iioc  faccrc ,  u  h- 
bciusq.i.i  iemel  cotnpccuilct.cxtinguerccur.  At  rui  ftun  quia  vidct  non  mi- 
niis  dc  hcrcdiute  quam  dc  libcrutc  dici  vete,quud  ad  tcmpiu  dati  non  pof- 
lit  1-kereditJi  54  o.dt  btrtd.niHu.  Subiuugit,  Nov  polle  qtndcm  daii  licrcdi- 
utctn  ad  tcmpus  ab  homine  liuc  in  tcltamciito ,  liuc  in  coim atlu ,  lcd  poilc- 
tamcu  darialcgt  licuii?.  i  mihcc,/.  miltt  ua  41.  D.dtttfitmjnilu.Hw:  autcin 
tractatc  nos  dc  Jcge,ciim  tradteimts  dc  Itacuto  quud  legis  vitn  &  pocciiatem 
habct.  Exqu  ints  BartoU  verbis apparet ,  non  alu  racionc  tv.oucr.  D.utoluiti, 
vthancdiit.  :ctioi.6  inducat  qquj.i  putat  hcrcditaic  polle  perltatutti  dau 
ad  tcpus.Atqui  ptobaumus  m  puccdcmib.  maxnne  Ui  Erior.i.Z3«.i7.iH>n 
pollc  ttacutu  hoc  facerc.vt  qnis  ncro  lit,vcl  cx  tcmporc.vel  aJ  tepus.quia  i.c 
cjuidcm  pcr  Jcgcm  Iioc  ficn  potlct.licct  pollct  lieri  i  uuliic  1:1  tdiajucuco,t>6 
ctuiiiin cauiai!.tciuti,de  qiijvujncr.  foiauunc CTlCtaniUl.ETgorcJ  cx  ipta 
Bartoh  uudjtioiie  eo:  ilcqueiis  cl\,vt  qucmadmodu  verba  lila  quai,diu,d<  ,,tc, 
juoadnf ,:te ,  cc  iimilia  iiou  habcut  catn  figniricatiotic-iii  vt  ioiiucanteiiccau 
tcmporalem  jiwihs,  tjux  ad  tcmpu.vdari  vel  fiert  non  po:]iint,puu  incauia 
liberutis.vtprobatui  cx  d.l.lmperjtt>rct:  luncc  pofiiiitiuduccrc  exciutiiii.e 
farinniacuui  tciupotaicmtt]uandiu  duntaxai  mau.uii  fupctciunt,  qui  a  hcrc- 
ditaj>nial'ailis  tciucUtquiiiunon  potctt iieu vt nun  ijnls  in  perpctuuin  ac- 
auitatuitac  pronidc  nc-c  liiudticri  potcil  Vtno  iupCLpctuu  lanui.^  c.vcltida- 
tur.Eui  enim  antcquam  hcrcdius  malcuhfaajuiitta  tit,folu  itatutu  tJiud  cli 
cuiod  icc!tiiv..is  cw  imiic .ic  impcdit  nc  ad  iiiCtclTtonc  adnnttantur,  \  bt  tamc 
feiuc*.  acquiiiumalculisccrpitciTclictcd.-tas.cxcitiiis  pci  tlatittuin  fatnuii.t, 
116  tam  ltatutumobltatla-minis  infuturum  ucpt>iTinifu<.ccticrc,  quim  ac- 
cjiuiiuo :pijhcfcdiut.s.Ncqucciitiii  hctcdit.uiacxaiIcaLquiiiu,aJiiNiteiu 
acqum  vuquam  potcif,  ne  altcrutrum  cikt.iic  vc>.«tic  lit ,  vt  vcl  plutcs  in  fcv 
lukun  heredes mducantur couu a  I.de  beredirate \y,§pAter  o-de cifbtn.ptcul. 
I.qhoA  ccnrrA  141.$  vrHdHO.Ltrtgut.uir.vel  heicditaxmalculisad  tcmpusdu- 
Uixat  accjiatliu vidcat ur^juod  pugn arec cum  d./Jiereditaj  ^.v.de bered mjh. 
Sicucigiturhcrcdicacis  accitutiuo  nonett  tepoialis  in  pctfonis  innfLuiorum, 
itancquc  cempotaljs  potctt  cilc  exclulio  inpciloi.istanr.iuafuni-.tjiialisc- 
rainri  aa]Uilibo  elt  cx  vna  partc  ,  ulcm  qtioquc cx  aha  pattccxcluiior.cm  cik- 
ncccile  elt,quxcx  acquttiuone  iiCLC(Tai:o juducttur.  Promdc  condudauuis 
jiihjl  pUneiutaclIcaj>  flatutmn  cxdudat  fcaniiias  pcr  jila  vcrba^ctJa   
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(1  voles  funu)  i<i&*, d»ntc,<jn*diu,dr attottdnfijHe^ttfcMtivtlagntutfMpertrMt, 
an  ver6r*rablatiuosillosabfolutos#*/*»wifri*  mttfcuhs  vtlttgntutt.  Vaoqi 
eium  catu  veru  dt  folos  mafculos  ad  fucceflioretn  adnuiti.ron  tiquam  pro- 
ximioresJcd  propcer  fannmirum  cxclufionemftatutoiivdufomtpolica  vet6 
rjuam  hcrcditas  patrii  fwt  agnica  pcr  filum,  iam  ccrpu  elfc  hcreditas filij.vt 
Hartolus  loquitur.aut  potuis vt  loqui  debuit,  lam  cccpit  eflc patrimonmm  fi- 
Ijj.  Vndc  fit  vt  eodcm  hliopoucamorietenon  aliuspotfit  habercheied  utc 
pacris.quam  qui  hibrturus  eit  hcreditatem  filij  ciiin  vcucr,  ik  luivfla  Ifedfi 
pturtt  10.  ffitw.  u.de  vntg.  rjr p*pi!t.fui>/?it.&c  lic  depatnsnereditatc  non  ril 
ampldis  tradbndum/edtanuimdeheredtutefilji.  Atqui  ponmvus.non  ix- 
minas  qux  apnris  lucccflionc  cx Jufx  fuennc  ,fenalias  pctfonasmfihi  hc 
rediutcfucccdcTC.Ficncrgoncquitvtpatns  hcreditaspoft  mortcni  n 
ad  lcemmas.qux  fcmclcxclufx  fuerunc  .reuertacur,  ad  quas  ipuusrtlii  hcre- 
dius  non  vcnit.In  eoquc  fanc"  Bartolusenaui  t.Scd  &  in  co ,  quod  piufquain 
ad  liic  diftir^honem  a<:cedat,prxfupponit  pto  vertr.cum  iu  conceptum  eft 
ilatutuin  ,dcnec£-  tiHtAdufyMt  mttfculHi fnferMtxerte  ,fctmtnttnon  fuceeddt, 
mafculuni  vidcri  ad  fuccemoncm  inuicatum  &  vocacQ  quoadufque  fupcr- 
uixcti t.Qup  I  cene  i  al  ium  eft-Siuc  enim  rn afculi  pofiti  fint  in  cotxuuonc  pet 
ablatiuos  abfolutos Jrue  per  vctba  tlli,fu*ndtu,denec,  <t*o*fa,  &-<ju«*tiMfpu, 
numquam  debent  haberiproVocacis  pcrftatutum  ,ied  canttim  vidctur  iu 
rcicniatum  ius  anuquu  legis^ x i  i.tabularu  ,  vt  di(puuuimus6c  probauinw 
fuo  loco.  Numquam  cnim  conduionalia  verba  Jifponunc ,  nc  quidem  ui  fpt- 
cie  l.fi it* fhfuttui»  y^.o.ie aper.hltert. qui  ume  I ocus omnium  apcrt iffimm 
efle  crcditur  ad  probaivdumillaetiam  qux  in  condiuone  tattim  pcfita  funt, 
indiipohuoncquoqucpoiita  inteIligj.St  enim  flipulatio  ibiincetpo/itapco- 
ponebatur,  Si  decrm  dtcrnm  operat  ncn  dtderu,  vtgtntt  nnmvin  dtett fvmdcf. 
Quibus  verbis  apparctquod  eV  in  ea  Icgc  Paulus  facctur ,  opcrasntillas  pro- 
imflas  fuifle.fed  tantummodo  pofitas  in  condiaonc.  Et  umen  vt  eadcm  lex 
ait,fic  prxtor  icntit  vt  folx  oper^  promillx  vrdcancur.Scd  reipondco  ld  fieri- 
non  quod  opcrarum  promifiio  poflit  dici  fada  pet  vcrba  conditionalia.alio- 
qui  faJfum  eflct  quod  lex  ait  .opcras  in  ca  fpcdc  protnifl  as  ivon  fuifle,fcd  qu 
debent  fingi  promifl  jr;  &  promiflas  prztot  fingit,rve  paaonus  omnimodo 
dudacur/jui  altoquin  ex  f upradi&a  ftipulatione,  nequc  pecuniam  protn 
poflcc  petere,tanquam  qux  liberuus  onerandx  graua  promifla  eflec ,  ncque 
opeus,qux  rcuera  nmiflx  no  eflcnt,  &  ica  omtuno  cxcludcretur ;  quc  cam6 
apparct  non  efle  excludendum.ctim  libi  profpiccre  voiucrit  pcr  fupradjciam 
ftipularionem.  Prartcr  id  ver6,quod  aquiflimum  cft ,  fic partorem  agere  ,  vt 
patronus  non  ommmodo  cxdudatur , qui  tantum  bcrvencium  contuli t  in  h- 
oertum,illa eriam  rano ficit  vt  fingedum  poaiUfit  promiflas  fuiflcoperas, 
tamet/5  promiflar  non  fueti«u,qu <xf naturii  dcbcntur ,  tum  quoque  cum  pro 
mifli  non  ittit  adco  vt  ncc  poflint  c6dia  tanqtiam  indcbitx.li  folutx  fucnrrt 
quali  promi li x.ciiin  non  cllcnt.njtnirutn fi omdales  opcrx  iim,cx  (vt  vulgp 
vocant)  obfequiales,non  criam  fi  fabnlcs  tk  artificialcs,  I.fin9nfmrttm*6.i. 
Iiiertm. ».dt  condtH.indtb.  At  in  fpede  quam  nunc  aatSbmus ruhil  taicaut 
limile  c(L  Nam  pefitis  mafculis  in  cotxliuonc  Jicit  non  fingaseos  vocato; 
eflc,vt  nec  re  vera  vocari  funt ,  nihil  umen  ex  eo  abfurdi  aut  incommodi  fc- 
auenuvquia  non  ideb  k  fuccci&oive  exdudentur,  ctbn  fufBcut  pcr  eam  con- 
atrionem  fuiffc  iis  confcruatam  tus  anriquum  cV  conununc,vc  cx  eo  pofliiic 
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t      fuiccederc.iiquidemeuaiiiiiperftatiitum  veibisexprcilis  vovauciicncadhuc 
tamcn  poilcntonytloaciitjudjatojurcnouo.idclt  bciitliiio  Uatuu  fitffe- 
^      dcrecxiute  mcieCJC  communi  Ugisduodccmi  tabuiarum,  /.  fMffej  (Anfcj 
9/.*rr^«»/j«r.Poni>cuniruaediititcx!Utccoii.nit!iiJ,rcniooi \ci:i  Cos  fi>c- 
cederead  tcpus.qutacuani  adinillb  co  quod  wis  Banolus,  8t  rtosneganiuf, 
Pofle  ficn  peritJtuuinicV:  poriegem.vcq.tsiit  heiesev  tciii|>otec\.  ad  tem- 
pus,prrifrtim  iK  'nreltatouliuJ  tamen Baitolum  nobis  vltro  conce  c.e  nc- 
cclfe  cft,noncam  clfe  luitsconiniuiiisdifpoiitioncni,  vt  hetcditaus  liue  te 
'     ftamentarix.iiuc  lcgiunix  cx  tcnipoic  aut  ad  tctnpui  d.tet  antui ,  d.1.  Itredt 
r^.Ciim  crgoinpropofitaipccicmafculi  non  fuccedantcx  itatuto,  ai  ex 
iurc  coinmuiii.planc  cMtfeqneni  cft.vt  femd  hcrcdes  tafti  itmancii  m  jht- 
i*CiiiimhercJe5,necviquam  clfedcfinant,vt&  m  l.et jh,  foUet.it.  SS.  D.de 
hertd.t>iflu.l.Ait  prvtT  TjfidjHoA  Pip,n,4„Ht.  D.  demtnor  Qwo  admilTo, 
iluufquoquctatenoportct.fucmi!  arum  cxclulioiicm  perpciiiant  elTc.ii.in 
cemparalem.c  *nu  hcri  ncqtteat  vt  li.it  Jlr  hcredcs.vcl  c\  ipuv  vcil>  >  it  juiu, 
Qiuniiuhercditasfiiit^K-.iuiieuiiai^.d.,  avquilica.  Ncc  video  qird  pro 
Uarttjorefpoidei  i  po(lic,nifi  illud  forci  quod  ,.cmo  hucutque  Jutit,Siatutu 
ponetSnialliilos  m coiidiuoncexcluiiouis  frxniiiurutn  ita  iiiuiureinafcu- 
Joj  ad hereditatem  cx  pi itulegio.vt  lis  atifletat  bciicfiijuiii  iutts  communis: 
aiQcf  taraen  ctl  ommno impiob.tbtle, t  iitt  huiufu:oJ:  i: j;ut j  i-on  tiai  c  uui 
/aiirjfemafc:tloi  jmjScvteoniagis.noii  vccomttiusadniitiatitur.arg./.i  f  fi 
rmunapatui  i.D.debono.pife/f.nnt  t*l>.  Nequccniiiieviitm:a^diimcitiutis 
!    cornmunis  bciicficJum  ei  atiftcri,cut  nouum  pnuilee  um  datur.  Cxtcruni  ii 
i    errac  Bartolus,vt  «ratpioculdubio,cum  putat  cxciutioncm  fixminaruiiicf- 
,    «ctemporalemiiftatutuin  cxcludacrccmmasquojJufqiicmali.ulj  fupeiui- 
xcrinr,quaiicograuius  enant  pragmatici.qu:  putanc  idcin  dicendum  clle  ul 
i  quoqucC'\mexcluditurfiIupcriuratanHcnuiit!jvioi'eiiifa:i<>!cni.il'viiloii':'1 
l  tVcpiaTidiu  maf  tilifupereru: -cr^enciiiiueuim  ifti  non  folain  contra  iut  is  ra- 
.   t>onemJedetiamc6craBjriulu  qinfupradiftolocoiiunduhiut  qtim  hcic- 
dius  ab  hominedari  ad  tempusnon  poflit.id  cft.rc  qtu  ciu  a  tcli atorc,  prc.- 
tcrquim a  mii«;quanto mimcrgo  djripotetitpcr  paciuni, ttitnhercdn  , 
pacxo  dari  nonpouit.fed  tantum  ceftanicnco;  l.l>e*td,ta.  $.C.dep*tt.  couent. 
um  fup.det.hx.  omniuni  graiiiilimi  crrant.&contra  dodtnnam  BartoL  pcc- 
,  cartt,quiejiftimanc  adindiivendam  temporalcm  fiiixcxclufioiiein ,  fiuepcr 
ftataacuin,fiucpcrpa£tum  fia/Bccre  vtexclufa  lic  filia  fatiorc  maHuiortirqii.iti 
hoc  ij'fo apparcat  fatis non  clle  filiam  exclufam,iuliqutuJufquc  mafculi  fu- 
percifiint.Annoncnimeciamfauorcniai^uloiumcxvl         hlia  nuani  fta- 
rutum  vel  paCttim  excludic  pcr  ablatiuos  illos abioluco? cxt*>it,b,u  mafnti, , 
EttatnennondubitatBartolusquin  caexclulioperpetualit,  116  temporaJjs. 
Ergq  vt  cipoults  dici  poflit,no  mfticitqubdappareat  facla  camcilc  fau,  re 
ma(culorum,fed  illuu  prxterea  omnimodft  rcquintm  vt  fafta  lit  faceifi  a*. 
fotmaJitcr  pcr  illa  vcrba  ,qux requint  BttBMMttiMM , <ju*rtjtu ,    -  u 
quorum/i  nullum  fit  in  ft  atuco^iuc  nipafto,  hcecnequeablatim  1II1  abiolu- 
ti  lint  adhibfti,dicendumeltindubitatieciam  cxtradicioneBaitoliperpctui 
edc  cxclulionem,non  tempotalem.Solaeiiimeorun-.  verbotum  vis  cft  ,  qtti 
Bartolus  tntuerur,vt'fociat  ahquo  calu  tcmporaLm  c.vclufionem.qnam  non 
dubicat  illepcrpccuameilcdcbeicex  (lu  nacurajinihjl  niii  iuris  eominurisj 
latio  inipiciacut.Vbi  etgovcrbaillanon  rcperiunttir,nequevjla  corutnvi 
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rcperiripotcrt,ftandumc{ueiieceinuioclhuri  commu"i,quod  ad  hoc  vtpa- 
tii*  hcrcdius  maftulo acqaiuw  nunquam  poftea  hl  x  ar>  nueitato  acqu- 
riimu-.cdutepoifit.hocclK^^^penpliusfil1)  pcrfo  am  ,  li  fortc*rs  focoKtn 
fuam,  quain  vuius  exclulit,liue  ex  tclunic:ito,iiiic  ab  nuduco  hei edem  rcL- 
qucnuDcquo  videnda  funtqux  falnis  fcripiinius  inL.irot.t.Decad.17. 
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Dt filU  dotst*,  /rW«f»  txtlif*  propttr  mxfeuUm^n  rump+t  peurii 
tcfttmeruum,  w  qnt  futt  preumtm. 

1  v  e  rs  a  eft  hxc  quxftio  ab  :lla  qux  a  nobis  trattauru/t  ai 
Errot  .i.Dccad.U;.lbi  enim  egimua  de  filia  cxduiapcrrenun- 
tiatio-icuijin.  ag.mut  dc  rihacxclula  pcr  ftacuciitquam  Bat- 
coltis.Baldtis,&  c.ucri  putant ,  li  lit  prxccriu,  rumpcte  tctu- 
nteittuin.Quantunt  vcto  intcilit  an  cxclutioiit  It  atutaria ,  ait 
conuentionalis,iamexpIicaitimtis  inEtror.S.Dccad.  17.  vbidocuimus  inur 
cctcra,Pi*tcricionetiltxciitq  pct  tcnunciacioncjn  cxclufa  fit  a  fuccedendo, 
cllc  telcamcncum  nullum :  quod  camcnnon  linnlitct  .  ullum  clle  cxedttut 
rzcericio"ie  hlix  qux  lir  cxclufa  pcr  Ita.utum.  Ec  racio d:ffctcnux  qux  tuut 
nobtsatKrcbatur  ill.ierat.quia  rcnur.tiaciorilixqua  cuinlibec  iuraunon 
impeditquomiiiusheicdtcashl  x dcfcratur,  ft\i  uitinumoiofiu.miolueii 
vt  cogacurfe  abltincreatnmo ctim  cacitam  coi;duioncm  habca  .t omneshu- 
iufmtxii  rcnumiationcs  fi  hcrcditas  ab  wteftaCo  dcfcrctur  aicccile  cft  deirin 
herediiatcnt  vt  rcnunciaciotm condicio  implcacur :  dcfetri  autcui  non  poccil 
fiiix  m  potcttatc  ab  jntcitaco.quin  tacendum  Iit ob  cius  ptxceticioncm  teila- 
meucum  nullumcile.Kam  vc&Barcoltis.&cxccri  fatcntur,uifticucndi  vel 
vcl  cxheredandi  nccclfmo  func  onwo  quotquoc  111  dcfccndcntium ,  vclin 
afcciidcutium  linca  funt.limcolint  gu  u  vt  ab  lnccftacoiinc  fucccilun :  & 
e  concrario  poliiiut  tinptii  eprxcerin  omi  ,cs  qui  ab  lnteltaco  fuccederc  non 
pollunt, id cil.quibus ab  inuftato nuquam dcfccri pou-ti  heredicas,/.  1  i.te 1. 
DeU  honMff.cent.tMtJ.fi  fuis  fihe  C.D.dt  fiikji  tupi.c-  tmt.fetU.  teflctm.  Ai 
cxclufio  ftactitaiiapotcnuotcit,quia  c:\rn  ftatutum  viin  Icgis  habeat ,  impe- 
dit  11011  fol  1  tm  acquilitionem,  (ed  ctiam  dclacioncm  hetcditatis  Ht  ea  petfo- 
naquam  a  fucccffioneexcludic.  Verum  igicur  crt,&  indubitauim,  fi  Bartolo 
&  intcrptecibus  aedimus,quibus&  nos  abquando  acdcbamus,  filiamqux 
fauoreiiiafiuioiumperiiaiucuniexclufaelf,in'puii^pfcccfiti  polTe,id  eft, 
non  facete  ceftamentum  nullum,quia  neqtic  fua  hctes  eft,cum  iiius  hetcs  nd 
fic,mfi  qui&  in  poceftaieeit,&  ptimum  gtadum  obuuctin  caufa  fuccedcmi 
d-i.fi  <mu  filuJ/cripte  7.  D.  vnd.  Itber.  l.fi  Utu$f*mtluu  jt.  o.  dt  mUu.teftm. 
Cur  ergo  dubiumus  an  poflit  tumpete  teftamentum  >  an  quia  plus  fit  faceie 
Ceuumaittwiipfoiutenullun^quamfumpere^ideoque  faciiiusfic  vt  fiLa 
pct  ftatutum  exciufa  rumpat  tefumentum,quam  vt  illud  faciat  nulium ,-  Ac 
dWhocnoiipotcit,quulibcr!primigradus,qui&in  potcftate,& iam  nad 
fiiuufi  prxteiiti  fint^nccellc  ct\  vt  vel  ab  iniOofaciantteilatuemum  nullun^ 
vcl  1  .umquam  rumpanu/./? fihm-j.D.dt  lAtrjtjt  poflkKec  m  toco  iure  noftio 
locusvcl  vnuseft.qtioprobaripoiTitrumpi  tcftamentum  per  aliquem  cx  h- 
bcrii^jui  5c  iam  iiaiujA  in  potcUau  fucuc  tempote  rnorus.  Nam  quod  Bar- 
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tolus  fupra.ri&o loco.JV.  BalduS  ad  /.i.num.j.C.de/t&.prjt  dicuni  fimilc  cl!c 
caliiin  ii)  polthunn.  prTterito,qui  qu.u.diu  ia  vteto  eit ,  no..  poccii  dicctc  te- 
iTamencum  nullum  ,cc  umcn  iiatnj  rctionimpirlaic  peruuaii  faMuni  ti  ri- 
Uieului..»tv  Pntlhununemir  qa.-.v,cuniunfuusadeoiioi  j  occii  lacerc  tcfta- 
mencuniipfouu:eniiliun.,.r,-,  .ifc  iniciockmortjspatrtiuu  pownon  cftjn 
potdtate,cumitecdumhomoiit,/.«&  o.  j.  rcUat.^Kcr./.tn  Fdttdtay.f.,. 
D.ad/eg.Fa/ttd  Ncc  ad  ren:  pcrt:i:ct ,  qubdeum  poia,u~..,,,  (uum  appcJJa- 
iniis.Noneiuniidfit.qiibdinoiientepattciamii'.  revetafuus,  qui 
Iiucelttnpotcliate,necadluic  t;r;idum  vllumtetiet  111  fjmiiu.niultoqiicnii- 
ntTs iti caula fucccuwdi  qux  tamen omma concurrerc  opoi  tct ad  c< iiitituC- 
dumiusiuihercdis.vt  Jixiunis:feJ  ideb  fuusdicitur.quta  li  niortciiie  pat» 
lam  natui  fuillct.ftws  tt  hcrcs  tui:Iet,a  J  d  rferenttam  aiicui  jh  Uhuini,  qui  e 
couuariofic  appcllacur,qtiiaeti.in'.limorieiue  tcll.uoreiam  narus  hi.'lict,ci 
iitnen  niter fuos  futuns  non  f \\i\X<:i£.pcfti)trmo.lrtjl.de krM.  Ponb  Ciilu  na- 
faturpoithumus  fuusqui  a  paue  jimeritusfuit,  rump;t  quu'eni  ceihmcn- 
tcmJeJ  non  rtimpit  rctro.vt  Bakius  loquminid  dt,  non  facit  vt  leitameium 
i.im  inde  ab  initio  vcl  nulmm.vcl  tuptut  n  fuille  videacur.Pt:gn.uet  cnun  fecu 
SSthfi  retrofingerct  nullum  tcftanicntum  qtiod  rumpcretur.ciini  non  pol  - 
iitmmpi  tdtamcntumquod  nullum  v\\,l.n*m  etfif.D.deinwft.rupt.  Ncque 
rurfus vlla  fubcil  neccllitas  retrocrahcr.dx  illius  hcTioms  sj  tcmpus  tnortis 
patns,quia  iui  is  ciuilispt  uJcntumquc  autotiiatc  fatis  piouiliim  clt ,  nc  vllu 
chWfuiiipoiTithabcretcUaniciituniiiiquo  polthuinus  itittS  pratentus  dt: 
itanimirum  coiaiitiitoiuie,vicxeoiclumeiito,quandiu  pcr  poiThutiii  ig- 
lutioncm  nimpi  poieit,nemo  jxaiTit  hcrcs  cllc.nc  quidcm  LuUS,  /.  tentre  prte 
tertto  8+.D.de*cfnir.kered.ff[fihns  iC.D.de liber.upcjtbum.XLK  vcrbcum  j>o- 
Itfiumi  fui  agnatio  tll.iiitqua:  riiniputcltamciitum,/.  i.rj-  tet.t tt.de tMuf/.rup. 
itucllignnus  non  niagis  ficri  pollc  vt  jujithumus  leg.timc  natus  recrb  rum  • 
pat,quam  vt  reuofing.uui  fuilTcnauis  co  tcmpote  qtioj-.ucr  morichatur: 
,    cju.i:  rctiolittio ii  adiiiitterctur.icipfam  deltruirct.  Facctct  cnim  qued  t-.cc  i- 
pfa.  natura facere  viiqtum  potcit.vt  pattus  legiumtytc  dccimo  dcmum  mcfc 
itacusptimoaut  iccundo  mcr.lcc.iuus  videtctur,  atquciu  vt  cc  [cgitiniUS 
i    cllet.is:  non  lcgicimus.Nccquod  dici  fo!ct,po(tJit  muin  qtli  cO.  in  vtcro  babe> 
npro  natoin  ns  omnibus qu.r  ad  ipilus  comuioJttmlpctT.int,/.  jut  m  vtere 
i6.i>.defl*t.  hcmtnumM  hunc  tra&atum petunct , td  elt,  ad  caufam  tcft.i- 
mcnti  annullandi/cd  tantilm  ad  hercdit.iccs  leptinus  aut  tcftamcnui;as  m 
fuipenfotetinendasj,  ne  interim  dcfcrantur  iisqtubiu  dcfcircntur,  vtique  ii 
ptrtthumusmrenuniutura  11011  eilct.Alioqui  tcftamencuin  cffct  ipfoiure 
,    nulliuiiJiiqtioellct  practCTiius  pofthumus  (uus:iicce.\jicilai;dum  cllet  \x 
ivjilrhumus  edeteiuijli  modb  plentim  vcntrem  cllc  certum  cfTei :  aut  falccm 
tunc  citm  illeiufccretur.dicendum  eilct  tcftainCtum eile  ipfo  iute  ntilluni, 
IMM  auteru  rumpi.Quod  vtriiquc tamcn  eujdcntci  uirum  cdetNtinauam  c- 
nlm  poithumusfacic  ceftamcntum  nulliim  ,  ne  qnidcm  CUJ»  natus  cft  ,ied 
ium  demum  cum  agnafcmu.mmpit,  non  ptius.  £t  qttod  Pomponius  icribtt 
ui  |.y?pw«8.D.^/#Aer.ctpy?*«<7»i.poithuiuumciTin  lljtuscft,  [ocoeiusefle 
ciui  fuperftcs  eft,pt(;ter  id  qunJ  oitcivdit  fatis  jior.  igmu  luibcri  cumpro  fu- 
petfilU tam nato^uar.J  ii in  vteioclt.non  tta accipi  dcbet,vt  iimiqtioquc 
t,itn  pofthumuseditiisfuitj.iliilitucrlicatt  rticnt  tam  uiortis  tcmporc  fu 
perftcs^nmcipoftcanatusliUllaenim  fv-mpcrdiiTcicua m.met.,quod  films 
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iam  nauuptctcritus  facit  wiiamentum  onimmodo  millmn.poithumus  veb 
■uut  jircccr  tus  nunquam  facK  nulluinjcd  uul  im runipic: ucc fcmper  tum- 
pit,lcd  icadcmum  li  <  aka-.ur.fc  uim  quoque  ctitn  utcitur,  rumpituntum 
ex  co  ccmpoicncc  tctro  rupiilo  mcclli^  cuncx  .urtctc.  tiaillaetiatnjxafi*»», 
q.um  nos  lau  is  cxplicauimus  l.b.B.Co  JccUap  vU  <j..od  ii  plurcs  hexe  u 
gtadus  facti  lint  in  co  ceiiamenccin  n"v' nlius  um  ,alus  p»*tctitus fuu,  liie 
u  ic  ln  gradus  nuUV        Clia  e^ut  m  quo  pratcucus eilfiluu,  noncuani 
CTteri  f  •xt.KttSUi  qumus  repciicur  exhctcdUtus.Ac  lipofthuiuiu  prxtcntus 
ilt  U  prinio  gia doii)  fcqucnubus  vcto  cxhcrc.iatus,  ua  nunpupninun.  gra- 
dum  agiulccnJo,vLCL:amlcqueiiLesoinMesrun>pat,ivecvlla  exparte  tdta- 
meiHLun  valcic  pauatur,quiaruiiipcndofuccedit,  libiquelocum  faat,  W./. 
»4»»  rfiyoM  tnu>fi.rupt..uuiU.l.ft pofthumtu  i4.w>  p>u,cefr  $.i.t>.de  Mtr.ct- 
ftfio  Exquoappaietta  .tuiiiaiiiieit.usquain  vciunilit  q.iod  voltunusJVc- 
tcncone  poith. .ini  fui  uuiiquain  teitameutuni  ficri  nullum  ipfoiute.quoi.u 
li  ik-tet  ;mlliini,fcqueicuu  quodpliuibus  faciis  hctcdum  gtadibut  ille  folus 
cllct  nullutj  quo  poliiujmus  ptxtciicusrepcurccunquo  j  falfum  eft. Appa- 
retctiainagnationepoithuiiii  icrt.nncntum  non  retrorumpi ,  quia  li  tetro- 
rumpcretur,fieret  vt  ri  gciidum  cflct  ruptum  pcr  poithumurn , 
pi  LKjti.im  luuiscifet,  ie.l  priiisctiam  quam  conccptus  exdtcfci 
ti  tcltamenii.Reitohduo  cnim  quxlibet  ob  vfquc  folct  recurrcrc ,  i 
iicccrtc  clt  vt  rccurrai  ad  ctfcctum  fuum  co.-ifi  qucndum.  Ergo  »Sc  irij 
to  ad  tcmpus  facii  tcltamcnti  ,vt cclt amcntum  t c.rot uptuin  dici  pofj 
cnim  illu  I  quoqjc  non  unctiin  abfutdum,feJ  ciiam  longc  ablurebus,  i 
fingi  ruptum  cx  cerco  cetiiporc  duntaxac,non  cu.un  cx  prxcedciiu.Aiquine- 
nioduCTatrecro&igipolIe  nipcum  tdtamentmn  agnauone  pofihurni  piiui- 
quamconccptus  mcritpolthumiis,quia  id  nu  ufeltum  lnipficatet  contradi- 
ctJonein.RetrorjctJoncs autem  &  fictioncs  onmcs dcbei.t  elle  Jc pouibiliJj- 
cct  linc  dc  falfu  Ixonftfitontbtu  13  tn prwc.tur.tlA  I fttjutnn&.vlt.  D.  de  imtm- 
reg.tn  tnr  fuctcnd  Neque  igi  ttu  potcl t  rctroting:  rupilfc  cx quo die  conccptus 
f.tic,quu  pcri  dc  impoifib.Ic c.t  eodern  diec&cipi quem  &  lufci  honunern. 
Diccs fortartc,  imbadinittei.dain  ixctiTuro cllc tenofictionem rupci tefta- 
menti  faltcm  cxJje  mottis  tcilacotis,qiu  a  uim  poithunnurun  pcndo  fucce- 
dat,vt  diximusiqir fqms autett.  fuct edit  liue  c.x  tcttamento,  fiuc abintcftato, 
iamir.dc  exdie  inortis iucccllillereciotiiigacur,/.  htrti  qumd&cunmm*  49.  o. 
dt  acjttir.hocd.l.omnu»  \$\.dt  rr£«/.Mi>*.co.,lcqueiuvJdetur  vt  ex  dic  quoque 
motcis ccftamencuin  rupillc  retrofin^a.ui  Se J  facilisreiponlio eft,  Ahanr  ef- 
fecaufam  tupci  celtaincnti^ibain  fiicccfliiinis.Succcdicur  iureciuili :  rumpi- 
tnr  verb  ccitameiuum  raclt.ciim  rutr.pituragnatioiie.Vndedl  quod  polihu- 
musag!iafcej>douciitrumpit,Ha&  fibjlocum  facit,quia&  aliquiu  facit& 
c im iiafciturA  nimmmpit.  Su  :s aticcm heresiamiucus&  ptxteritus m- 
hil  racit,nifi  quod  ex  peifona  fiu inducit  poccnaccm  lutis Jus  eiuin  illud  eft, 
cruodfar  itteltanientumnullumobfui  iKrcdisiam  nati  prztentioncm.  Et 
mintispropne  lfquitur  qtiifquisdicic,fuum  Iictcdcm 
ftamentum  nullutn.iuliaccipiat  hoc  fcnfu,quod  faci 
nullctur  pcr  legcm.Sicuti  namciuc  fblnu  legueft,non 
ftamento,JU&  viresioHerc,niiilunique  faccrc  folalex  | 
^cuteftatnentum  nullum^ion  facic.Quod  ergo 
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ruptum  ett.quia  oim  fucuflio iutufit,cmuru.clt  in  us  qn*  ium fui  t , ficbo- 
ncm.qux  Jpiacuamiurisclt.facile  inducipolie.Atquu.  pttUMt  ad  caufam 
rumpcndi  tdtamcu,aliud  cft.quia  tumpi  idianici.tuni,piaflitiii  jei  agna- 
Uoncm,radidt,iiucerkc}um&  luj  tioi  em  ijfan.  fj\cus,i.ucc.ul.  ni  lum- 
pcndi.aux nihil nili  agi  atio dtNall i crun iacti cit.roi  iuiii:.i.  iii  autcm 

2UX  facu  funt  hciiouiduct  iicquit./.rfrr»?**!*;./).*-*  ^ttnj  ttmft  tnanr.  Un 
ttlt  u.i/*£h.D.dtc*pt.&  j»jtltm.X\\6c  dl,qurd  qtiaruis  uuo  aJtu..  j  atte 
neque  polthumus  prxtcritus,nequc  aJius  qwfquam  poflit  ftucedeic  ou  *  vi- 
uer.usfucceffionuliadt.tamcnpoteit  rumpcre.cc  tun  pit li  iuf  aturviuo 
patre,adcoqi  tamaii  poftca cooem  paue  adhuc  VHiodcccdat,//t//Ai,mK,  i». 
DJe  i«*/?.r«jv.quoiuam  qiu  potdt  i  umpete  tcfuuuer.ti.m  i  aftciido,ncccf- 
ie  dtvtvclrumpatcum  nalcitur.vel  nunquim.Excoijucmagiiii.tcll  ginius 
iionpolleatguincntum  tiahia  fucceflionc ad ruptio:  em  tdtan  cr.u,  ..>  tco- 
tra.Nam  m  (ucccflioiic  ictruficuo  qux  poteitatc  luris  irducituivdco  nC  po- 
tttt  tctrorfum  egredi  tcmpus  moruspatris^juia  viui  tishomir.is.vt  dixi,nui 
la  heteditas,nulia  fucceflio  edJ.i.DJe  hered.vtlttti.verdit.l.i.D.pr»  htred. 
Ac  in  caufa  tumpcndi  tdiamenti^i  qua  ficuo  locum  habctct ,  eapodctro 
currercad  teti  pus  vfquc  cor.dtu  tdtamcnu,ctim  iuiiil  vctct  run  pi  icl;am£- 
tumvuioadhuctdtatorc^rgovelnullaiivduccr.daeft.vcl  raks  mducei  da 
eitqux  ad  teftanicutJ  tcmpus  uahatuiAtqui  abfurdutr  dlet.v:  probau  mus, 
retrofiugi  teftamentum  ruptumeltcagn.iuoncpoithumi  antcijuam  concc- 
ptuspolthuinusluilTctjCunifienpolIit  vtpofthumus  qut  iiauuuausliixtc- 
porcprxteritusiiiuenitur.fucnt  conceptuspoft  tdtamciuum.  Cocludamus 
igitur  agnationcpofthuiiiirumpiquideiii  idtamcmum  ,fcd  ron  itatumpi, 
\t  rctroruptunvdle  fingattir.Accoiiur.odatiiisvidetiir  cxcmpltim  qtitd  ad- 
fcrt  Baidus  dc  filio  capto  ab hoftibusA  prxterito  a  patrc  ctim  cllet  ni  co  lu- 
tu.Nam  ciim  hoc  cafu  tcft  tmentum  ab  mitio  valeat ,  quu  non  potdt  vidcu 
fUius  fiius lievcs,aut  in  monciitisparentupoteftatc fuillc,  qni co  tcmporc  nt 
holaum potdtatc  nxJ.prnuit.D.dt  tmuji.rttpt.  ncccflc  di  vt  filjoabl.oUi- 
bus  rcdcunterumpatui.ii  filius  in co  prxtcritus  iuM,I.CaLiu  19  *  Jkidfi, 
fitmm.de  hber.rfr  pefib.\l\  cnun  cllct  mlutiicus,v  tiquc  non  nunpcrct, qm  fen 
jfus  eHl.fednec fdtw.D KtntMji '.rupt.)Cw\  autcm  tumpit..  tlluu  qunquc  i  cccf- 
(arium  videtur  vt  rcub rumpat,  quta  ruinpit  proptet  poftlinunij  ncuor.cm, 
qux  facit  vt  filuis  retr<S  in  ciuitate  femper  iuille  videatur.  Sed  uoneft  bona 
coisfccutio,cV:in  hocquoqucDalduscnauitJEtiicnim  filiuscum  ab  hoibfani 
rcdit,rumpitteftametum  patnscocoloicqubdfcmperm  cnutatc  fuifle  m 
tclligatur.non idciStamcnrcuofiiigiturrupidc.qtiia  nec  vliiim timpus  cft 
ad  cjuod  rccroficuoiicin  illam  poflis  tralicre,cttanilimaiumc  vcbs:  liquidem 
ca  poftlimiiuj  vis&  poteftasdt.vt  iunftoinftanti  rcditus  cum  niftanti  cap- 
Uuitatisdeleaimemoranitotiuieiustemporis  quofilius  apudhoftcs  fuit, 
vt  proindc  li  qua  tettufictio  hac  in  rc  fieret,eam  nccellcciret  heii  ad  ld  tcm- 
pus,quod  nunquam  fuillc  intelligeretur.Rumpit  crgo  teftamcntu  filius  prx- 
tcrittiv cum  rcdit  ab hoftibus ,  led  nou  retrb i ttmj.  it.ncc fiui t qum ab tttj tio 
&  valueinA  vaJuilleintelligatur,quiaverum  cft  ronfuillcilium  iupattis 
moncnuspiitertatc,^  $.<f*td fi.tnnti.l.ltx  Ctmt/ia  \s.D.qmtttfi<tm.fd.ptjfitm. 
Poiwnus  cnim  lacium  cllc  co  tcnipore,quo  lam  filius  captuv  ct.u.aiiotjiu  ab 
iriirjo  6t  ipfoiurc  nullu  cftct,  ncc  rumpi  amplius  pollct,<i.  I ptn.D.demnfi. 
rHpt.H\  ItijicrionbuvJgitut  apparct,vcrum  cilcquoduutiodiximus,nuquam 
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rumpi  ceftamecuin  pcr  pr<j:ciiMior.eni  libctororum,  qiri  lir.c  fui  hcredes  tem- 
porc  cclcainenti.hoc  cft.qui  co  tempore  tV.  m  potcftntc  linc;  cV  pnmum  gra- 
dum  tcoeantincaufa  fucccdcndi,fe\i  eilc  tunc  ipfo  iurc  i  urllum.  Et  ruiHM, 
Ci\m  tellamentum  rumpiturper  libcros  prxtctuos,  quod  confcngit , quoties 
ex  poftiaclo  appatcnc  iui  hcrcdcs ,  qui  anrca  &  ccft.imcnci  rcmporc  or  fue- 
iu.C,iic rumpi.vt  tamcn nonretro ruptum  cflc  fir.gacut.  Almd  cil ,  li quxra- 
mnsanretro  valucrittcftamencum.quod  rumpi  opottuitpcr  contra  cabn- 
Ls,iiea  poflcifio  nunquam  poltci  pecicaiit.  Etiicnim  quandiu  peti  pcteft 
ootitratabulas^non  dctcrtprrtorfccundumtabulas:  exclulis  tamcn  lisqui 
contra  t .  bulas  pcccrc  potucruntjicuctutur  pollcffio  ad  fai  p:  os ,  vt  lcripttrrn 
eft  in  i«»./>«j^/fc.M^.nonqu<xlteltameiitumriiigacar  rettowJuif- 

fc,vt vult Baldusdcd  quiareucra  feinper  valutt  ,cu:n  nuuquam rupru/n fne- 
c.c.licec  rumpi potucru.Ergo vc ad  propoiicam  quxftioncm  veniamus,de  fi- 
lia  d:>caca,qux  pct  ftacucum  cxclufa  lic  a  fucccflionc  pacris  quoadnfqnemiT- 
cub  fiipcteru  ic,vel  ponimuscam  cllceV  rcmanerc  fuam  heredcm,qocmiodo 
djxnnus  mauere  fuomhercticm.quxnoncxclufacft  mllpcr  rertfttiationerfl: 
vel ponitn.is.quod omnino  fatcndum  cft,  pcrcxclulioncm  ftarutariam  Een, 
vt  ainhuiillaiSc  nomcn,eV  msfui hcrcdiv,codcmum  cafu,  Sc  teiv.pore ,  quo 
per  mafculum  a  fuccellione  cxduditur.  Si  ponimus  cam  manere  luam  herr- 
denwoiilequei is  etJt  vt  ipfius  ptxcericionc ccftaiocntum  (it nullum , &  inia- 
i\aa\,l.fi filtm t.i.utter  cetera  ia.D.de  Itb.g-  pojrb.l.  i . D.de  tntnfi.ru pr.  Sin  A- 
cimus  non  po(lcillamrecincreiu!ifiiitaas,propccrcxcliifionem  ftatutarara, 
icquetut  non  magis  potTe  pec  iplius  prxtericionem  rumpi  teltainenttj,quam 
nullumcV  iniuftum  cffcNuTlo  ig<turcafu  ventm elTe  potdt, quodVult  Bar- 
toluSjtitiam  hanc iinpune  quidcm  prxtcriri potle.qu.trJiu  mafciilus aliquis 
liipcrcftjicd  mortnispoftca mafculis  licic  noft  iam  agnitam  cV  ncqcriricam 
cx  ccllameiicopacrishcrcdjtacem  ,tumpi  abca  teftamcntum ,  vt  inteftatus 
fiaipater.&ptoiubcacur  habcrchercdcmcx  ceftamento  mafculum  filium 
fuum.Ec  ver6  li  ceftanicncum  poflct  aliquo  cafu  vcl  tcmporcrnmpi  per  fi- 
liam, fequerecur quod  nec  intctpretes  r.cgat,vt  interim  non  poflet  mafculas 
heresiiifticuiusex  co  acquircre  libi  hcreditatcm  tU  veittret^.  &  l.cnm  fd* 
d*rn  \o.§.t}Hod dintur. eoaJit.de  acjntr.heredJ&c  itafierctvt  filia  perftatutirm 
cxclufa  obftaret  fratri  inftituto  ne  poffct  illc  hcrcs  efle  ex  teftamento,  cui  ta- 
mcr.  non  obftaret,fi  pater  deceffifletintcftatus.Fatciiiiirenim  omnciffliam, 
qtix  non  eftexclufa  per  ftatucum,iniiq;iandiu  trafculi  fupererunt .  uon  pof- 
lcimpedirequotninusdcnjnctopatreititcftato  hcrcditas  tota  mafculo  de- 
feratui',cV  acquiracur,vc ftc  ille  hercsquandiu  viurc ,  qitia  talc  ftattitum  non 
fit  fufpenliuunt  del.itioms  fitcceffionis  tnteftati  qnanttnn  aJ  mafculos ,  fcd 
tanttimquodadrbmiinas:alioqtunonellctmafculusheresad  tempns  ,nec 
filiaexcempnre.qiiodvtfumquccainencV  BanoliiscV  B."Jdus,eV  cxteri  ad- 
niiciunc.Porro quisferrc illucf poffit.vt hutufmodi ltatutiim faciat  deccriofi 
conditionem  maCruli  heredis  infticuti  quam  li  patct  inccftacus  deceffiiTcO 
Sciofteri  aiiquando  vt  petfonaquar  non  obftat  in  cafuinccftati,  obftct  tamcn 
in  cafu  tcftaci,vt  in  fpcaeilla  valde*  lingulirijdcquarcfpordit  Papiniantuin 
dl.fcrtpto  7 .  L\WMt/i*fr.'.$cd  valdti  diffimiliseft illa  fpccies ab  ca  quam  nunc 
naAarnu$.lnilIaenimdcccditpateririceftatu$,nonquia  non  fccillet  teftn- 
ntciuum,(ed  quia  tcftamcncum  quod  fecc:  at,dc  m  qno  filium  cxhcrcdauerat, 
ncpottmquc  ex  eo  pre^ericrat,ex  poftfaitodeflitucum  proponebacur  per  ex- 
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tranei  hercdis  mftituctrcpudiarionem.qiiodciibmtcfilius  exheKdattu  dc- 
cetTerat,vt proiruic  co  tcmpotc quoccitum  clic  tnapicb.n  dcccfliiic  patrem 
£muliasmtdtacum,rontlIcc  ainpinUin  rcrum  naiura  hlius,  vt  nepoti  ob- 
ftarcc,cuitan:eiioblubactempotccondicj  cdbmcntt&  mott:sp  tus.  Cr- 
terum  11  in  ea  ipccicdcccfllflet  pater  intefutus.vtiquc  hhusobltitillcc  nepo- 
ti  noummtUquamincafutcfUu.Atinfpecicq;iain  trjcbinus ,  Vkilum  111- 

Sretes  vt  filiaquac  nullo  modo  cbftarct  haui  ab  intUtato,  etdcm  oi  ftec 
oreftarncnto-HocvcrbcftqtiodejoablurdMnj  efledico.nec  mtnusc*- 
rere  raoone  quam  cxempio.Error  omr.ium  mcoeit,  qti<>d  pucanc  poile  ficn 
exaucocitatcltatuci  vtmaftulusikhcresadtcmpos.riLa  veropoftn  ottcrn 
maiculioc  ex  temporc,quod  nos  lam  farpnis  ac  fx  pius  ref  utauimus.  Sirsc  igi- 
turex  teftamcitto.fiueabinteftato  filius  patri  femd  heresexutenc.nuqitam 
potcft  filta  heres  cfle  ikc  fua,nec  alieua  immediate ,  id  eft ,  nih  pcrnicdiatn 
mafculipcTfoiUm,&coiurcquoalmsqwhbec  heies  hetcdispollctdici  he- 
n&«(iatand'Vlt.C.d*bertdu>/tMJ.fut/i6truS.f.v  ft.de  twfy 
NecproiridcteftanKntwnpocdtcumpere  quod  femel  hanucnt  cfte&um, 
fiicdtqucconfirmatuninonmcxloperiegem,iedctiampei'  adicionfi.  Scmcl 
enmiaditahcrcdiutcomnisdefunctJ  vohintas  rau  cor.ftituitur,  vt  ait  Pa- 
pimmusinf.fipttn(mi^futfideieemmtfkm.DMlSC.TrtM.  AJtoqui  nec 
perriurcendiimciTecmafculovt  exeo  tclumento  hcrcs  cilct.quandiu  rum- 
pi  poilct^racerctque  incdbci  exitum  patcr.qtn  tamcn  intcr  hhcros  tdbmcn 
tum  ab  tnitio  fcciflet.adeoqiic  validun:  il  intcrprctibus  crcdtn:us :  tta  ficrcc 
vt  dcterior  ellct  caufa  filij  iiiftituti.qttim  ii  patcr  linc  teftamcnto  deceflifier, 
ctlm  tamen  nemo  nefaat  fauocabiliorem  elle  canfam  ftlii ,  ctVm  cx  tdlair.fi- 
to  fuccedere  potdt,quain  ah  mtcftaco,  propter  conitinckum  fauorcm  tdt a- 
mcnti,qui «tiam  lpii  liberorum  iauoti  prarualct J.fipttrs  to.D.de  intff.ttftjm. 
Et  fane  quid  ablurdius cit , quam obftare  mafailo  fucu.1n.1m  co cafu  quo  lit 
exclufa  non  modo  pcr  ftacucum,le a  eaam  per  tcftamentum jiec  tan  iffn  ctde 
obilareeocafu  qao  litcxclufaduntaxat  pcr  itatutum.Annon  potcnttor  cft.&r 
utu-  debet  duplcx  cxdulio,quim  iimplcx:-&  concra.aniio fauorabilior  o t  fi- 
Itus ,  l,u,\  ftacutum,& patris  ceftamfiruni fauet,quam  ctu  lbtutum  folum? 
Atnirfusfiadmittasqtiodriegantmtcrprctes.acqtitri  pollc  hcredicatem  ex 
huiufmodiceibmcnto,  fcqueturnunquam  po(Icrumpi.Viiiiscnimtai'tiini 
cafus  eft  in quo  poflic rumpi  teftamfitum,exquo  iam  acquifita fit  heredit as, 
uimintm  ft  proponaturquerela  inoflicioli  tdcamfiu,  f.eirea,i4.& pa/iD.dt 
iruffittfi^eA  lilecaiushabec  ipecialem  racioiKm.quia  mecus  rumpcndi  pcr 
q^iCTel^aftamend.iJonpoceftimpedircncadcacut  interim  hercdius  cx 
teitamentcwimqueti  U 11011  decur  contra  lignum.vt  bonorum  poltcflio  t  <V 
tra  tabutas J.ffdvitiib  19.DJehn.p9fieontr.r4b.  fcd c6cra heredem  , f.Pa- 
pmianut.'i.%.ft ctndtttom.  o  .deintff.ttftetm.  quiporrb  non  poteft  heres  dlc,nili 
adita  dcmum  heredicatejy?  f  «tr  ftimm  ^.mpn.C.  tcdHoc  autcm  idco.rjuia 
ctlm quercla inottlriolii5&adi«»facx  duphci capitc,& quia rdcindit tdtamfi- 
ixxmM qdaafcwdiceocototttjuafi  cdbcorfueiic demens  Sc ruriofin,/. i. 
&+ATmtm.D.eod.xv.;n  pritls  vifum  dt  permtccfidum  vc  txerccatnr,  qn  im 
.(ppttrcat  nulta aba  ratiotic  tieri  pofli  intdbrum  ceftacorem.  t^uod  t.uncn- 
tmtc  dcmom  incrph  cilc  ccrrutn,c|im  adita  eft  hercditas  cx  teftamento,  qnia 
non  potcft  mtelbcusdcccdere,qui  abquem  ex  rcllamenco  hcrcdem  Jam  ha- 
Ut.Q^idiuaateui  noneft  adita  hwedtus,  tamdiu poteit  dcftitui  tcltantfi-- 
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tum.atqueitalocusfiCnruc^^ 

teftamc>.tonor.polTc  adir,  auticqwn  hcreduatcmquand.u  luinp,  tdia. 
mcntum  potdttid  en.m  lunc  verc  dictur  ,cum  Potdt  run.p.  teftamcj.am. 

PkkUn  ul C?T' P"  1S,m,0"e"1  P°»h^' *n.^uit pcifih, capd Kicum 
ab  hoftjbnj.Quod  en.m  a  ,uie  ipio  rumpi  potcft,  qmsAxcnt  lan^utKTnaiu 
cfic  a  uire.vt  «covjodlt  ad.ri  heieduasiAt  pcr  qucrclam  morficioii  ceiW 
uonrump.cur  i?To,mc,(cd  refc„,d.iur  per  fcntcnua,..  ccncu.»vi«un. qu. 
<Je  inoftKIO/oco?;nof,-unt1c<  pomnuimJ.J!  p*r,  io.d7.T«.«il<HdJ. 
tcu»  Hli  wonunuacun  i.nc>F!.t„c  mcertum  eft ,  &  ,n  dubio  luhd al  udpotnl 
lex  pwiumcte  aut  incrare n.l,  qnod  pto  tciWco proiuinuabur.tdJ/jW 
Mirum  igitur  ..on ell,!  JUm  mctum  rumpe.n:,  pcr  querelam  teibir.ei.ti  ,.6 
pollcimpcdircquoin.nusuitciim  «teftameiito  hocd.tas  dcfcHtur.&coa- 
icqucntcr  pcl  ad.tioncm  acquitacur :  ncut  nec  ad.tiofcaua  poeiHicoc 
quo.n.nu5,eftamencum  rer  qucrclani  poltea  propoiitam  .cfc.iikn.SeJa- 
ra  hunc  cafum  hcr.  nu: iquam  putcli  vt  trfta..,c.,cum  icmel  i  leee  c&nrtna* 
tumdublccuia  prxfcium  ad.uo„cpolWavchun,pacut.velrclond«ui. 


ERROR  TERTIVS. 

Dt  wrtfiiiiMu  mprrft»Mfil,4  ?    i  p*tr*  mttlhuifiuctffmttt, 
ItMHtumtxclMftiflfjmortvnfcHltmm. 

e  d  pr*cjpuusBaitoli.Balaj,^ 
rotilleeit.quixiputant  rilram  tjuar,auc*emafidorutnA«. 
tan  a  bus  mafcul.s  ab  .ntclhco  lucccderc  prohibetur,  unpuoe 
u  P?CCntl  P  •c»uani  llu-T  nou  m  ma  ncics.  Nam  tj  W 
£SIr  ,,irP'c,as>.,',;°  ™°  «ftMnenti  tempott  fua  hncs  dt  non  ob- 
'^elUtutopcnndcacaliatutunniulIumeilet.  Ncc  emm  llacutum  .Uad 

ou^™ :  *   1  !  r  * co  fcilictt  & 

vC  E  t  uP°/t*'l'nocrcft>'P0r '>,0«"«  «ii  patcr!  Itaqu.  qoaod» 
v.u.tpaterlKctmafcuhfuperf,,,tJqu.rucedcrc.,trol,1«cluiatil,a,ii^ 
«  temporc  pater  moreietur.nondun,  camen  d,c«  potcft  impleiam  cde  cua- 

™E',r  57n*  heies,&  qua-  f„,2 „l„ fuctIt,m- 

/<  quam  caJis  c/fe  dcfient.Quot.es  en.m  natujaljSmors  Xwus  aptOand* 

IStToTTT  ,UrU  "n°  6 fSb  r«<bnamZ  qTutlm 

r«S^T,  (,U*tUmcV  U'P«C'"«&  inr^ogiaduefc/uaT^ 

«^Sl  'T"^  n°"dre0  tcni^eruccedat,necpomr  n,ccedr- 

'    Pal"  vnut'vt  ex  ^  ««nftat^uod  cuamuWcuJr  nujL  ellencadhuc 
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umen  fuccodere  iion  polfcr,quanuis  nec  ftatutum  vlium  cflet  per  guod  ipfa 
excluderetur:  ci  u morierrtc patre  fuperiit  mafcukis  aliquis  ,qm  hiccedete 
pofiic ,  qtilque  per  Itat  uri  poceftatem  lolus  fuccedere  debeat ,  facict  ea  re$  vt' 
iilia  impune  potuenc  prxterrn  in  teltamentopacris:  quomam  cutti  quarritur 
an  prxieritione  riiij  vel  hlix  unqtvam  fui  hcredis  tclt  unentum  lit  nullum  & 
iniuftum,non  efc  i  nfptciidum  an  lic  fuus  heres  temporc  moi  tis,  icd  ai .  tem- 
pore  cefcamenti.qtua  nec  pollct  cx  pofc  t  acto  conualelcete  teicamemu,quod 
ab  initio &  co  tcmporc  qun  fiebat.non  vaiuuTct,/. i .  d  ,dt  uttmfl.ruft.  /■  <jh*  *b 
mttto  ftnnlt.de rtgamt.  Ahoqiu  dicendum  eilet  non  fore  mucilc  tefumetum 
111  quoprxf ctkui  hjiiieifuus  herc.sqiu  viuo  patreoecefiiifet.  Ncc  enimpo- 
reft  did  fiha  magisexduia  pcr  lurutum  proptcr  makulos,  quado  aiiqui  fu- 
pcrfu n t mafculi  tempore mo:tis  paccis  >  quam  exciufus  ilc  per  mortem  filius 
qui  patre  viuodeceint  Hoc cnim  ulccm  nabctcxciuiioqtix  permonecon- 
tingic,quod  de  ea  non  dtibitacur qtnnlit  peipccua, quomodode  illa  dubita- 
cuc>qux  mducuur  pier  faoacum.  Atqiucxckuiotilij  qcur  pcripfius  mortem 
contingit  viuo  patre,uon  mipedxquomuiustcitamenrum  fit  nullam  in  quo 
fiiiur  ille prxtentiis fuerat.vt  diicrte  fcnptum eft  in  /.fijikw  7.».  dr/tttr.  & 
pcflbmm.aaeo vc in  tbrmuli quoque GalL Aquilij  necefle iitprrccdere  infti-' 
tucionemfilij  adhocvtpofiitvalere  tcltameiuum  m  quoiit  inftitutus  po- 
ftiiumus  nepos  Aquihanus ,  quamuis  per  eam  forroulam  nec  inftituatur,ncc 
poffic  mlbcui  pofthumus  ncpos,nili  ui  eum  nominacim  cafum  quo  filius  pri- 
nugndui  viuotcitacotcmorictur,/.c7*//i*  ip.i.itivmnttni.ted.  Eadem  igitur" 
fic  multo  maiorerationc  dicendum  ctt  ftlix  cxclufionem  qux  pecftatucnm 
iiidn<tturpoitmortcmduntaxatpacris,iionpolft  facete  quominus  nullum 
fictciumentuminqw>pr*Terica.xuichxc  fiha,  hccc  in  eo  m.ifculi  ipfi  per 
quosA  propcer  q.ios  fil.aexcludimr,iiifticuti  proponantui.  S:  qtud  cium  cf- 
frr  qtiod contranam  fuaderet.illud  maximeetfer,quhd  nunquam  poteft  htfc 
fiba  com  makuus  liicccdcrc.QuxcameiratiomhboquclqucAquiliano  lo- 
curniiabet^juem  ceicumcft  cum  pofihumo  nepote  concuireie  1 unquam 
pi>ifc,/.cw***rr{lMttmto  ij.nJemrtuLtm/ltt.  Ncccommh  tamcn  neceiiatu 
efk  fiiij  mtbtutio.vt  ucspoi  ipievtihtei &jWinjjbutO*  wdcatur,*'.  i.m  tmni- 
6MsJM*£fjjif*u t*Mi(>.tnfi». odc vul^sjrlitpllrjlityht.  fcrgo ncc  v.tiebii  tc- 
{iamcotum  tn  quo  prxceriu  lit  fiba  mibcucis  makulu ,  umetli  cum  maku- 
l:s  fuccedcie  non  pofut.l  Joc cmm  pluihubethxc filia,  quam  filius  Aquilia- 
niis^ubdpoccfciptafuccedert  ialceraab^ocafa,idck,ti  mafculi  omnes 
titrcerdant  viuopatte  iquinimoik  fimuicumtplis  mafculis,  fi  fueiKcum  i- 
piis  inftituca-  Nec  enim  lbattirum vfcjuc  adoc>  camexcludit,vt  prohibeate4in 
fuc-ctfdereex  tcilamcnto.l  iliusveroAquiliant^jdeuvqaem  ponimns  mori 
vjuo  tcftatorc.nuilo  caiu  pocefrfacccderc^cc  li  trfutor  veht^ianon  efc  in 
tcfcatons  potefute  t accre  vt  qui iant  mottuus eft  fbcccdat  vllo cafn:  (ancum 
abcfc  vt  cum  Aquilianonepote  infciuitofuccedere  vllo  cafu  pdflit.Non  eft  1- 
Citur  venim  qtiod  tam^cner alitct  nofcu  voii  Battulum  pro  vcro confiituit, 
UntMJiii  prxtenri  pollconircscosqu!  ao  inwfiato  fucccdererto»  poflunt- 
Nan»  li  vetura  id  ctlet,vtup  potft  t  omniu  maxtme  pr^  tcr:ci  impurx  nlius  A- 
quibanus,queracentieiKiiuiloja»kus«^^  poift, 
necp  vtdWiius,e*txiMmrotoaiqTiidc  iipatnfupcxfies  eifetjam  Aquilianus 
fiiicw'diciiK>np»ii«/ic>avamo  mmuf  crgo  pnrtcnii  pciTutijqui  abqpocafu 
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luccedcrc  ab  inccfucopolluiu!  Acqui  iiihoc  iiiitnero  filia cftvic  qoa diiptt- 
umas :  pocefc  cium  ab  inteitato  f  ic  ce  Jcrc ,i  1 6  folum  li  mafcul i  qui  ccmgore 
teiumcnu  func lupci  fti  cc  vancc  patrcm  motiantur.vt  iatn  diximtu apud 
omncs  tn  coaircfloeftjedeuam  li  fotceujcni  maicuh  pam  fupcrkues,ei  u- 
tne  fuccedere vel  noLntex  ahquacaulu.vel  i  :oi ,  poflmc,  liincrrptecibuino- 
ftriscredercmagis  vehs,  qtiam  m  quxconua  har.c  icntcnuam  ui  ptxceden- 
cj  bus  a  r.obis  dil puuu  lunc.  Cur  crgo  potetit  impunc)  prxternii  Sed&  cum 
iiiia  hxc  non  cxcludatut  pcf  fu  tuium  tufi  a  iuc ce (fio ;  e  mtefcau ,  non  cCMm 
a  fucceflioi.e  tcfuu.quid  obfccto  cfcquod  in  pctuat  neiic  fuaheres  incafa 
condiu  tclcamcr.urEa  tiqmdem cxciuJio ftaruraria  dupucem  cctfiiihocat 
habet.ptiorem  illam,dc  quafrpius  la  duumus,  fi  maicuiu  ahquts  fupetenc 
polieriorcm  lftam.li  pacet  tnteltacus  moxietur.  Ncc  enim  id  agu  fcauituiri, 
vtpacri  intcrdicac  tcitamcr.u  fadJnone ,  aut  vceum  Ugetncfiliani,flnccum 
*^  mafculis poflit  inftJtucrc.liuc eciam  liive  mafcuhs,  ii  rorcc  luftababcattnal- 
culotum  cxhercdindorum.  Parxc  igicurmorcuo  tefcacodcficic  vnaacoMi- 
uoiubus  cxcluiiutus  (tuutarn,»c  ptoi  nde  orflan  ccfca  cu  co  icmancni  ctr.ma 
miuxJS  commums  difpoiiooiic  .iecunduin  quam  neu.oncgauent  ettehanc 
riham  fuam  hcrcdexu ,  ciim  &  ui  pocefuce  1 1 1 A'  ptimutm  gt  a^  um  tcneat  10 
caufa  fuccedcudiJEt  qucmadmodum  Papuuanus  m  dtU*  Ugt  Jtriptt ,  pat* 
uonellc  abfurdum  vtnhusincaufa  uucfuunon  obftct  ncpou.cui camcs 
obfcatct  incauia  tcfcati  s;iu  nccin  propoiito  nouum,  auc  itururn 
n  debct ,  ma/culos  obfurc  fiiia;  in  caufa  intcfcaci ,  nec  ct  camcn  obfrattH 
caufa  tcitaci  :  lic  uimtrum  1'aj.iciicibus  \eib:s  fututi ,  pcr  quoi  filiact- 
cluditur  in  cafu  mtcfuti  uncttm  ,n6  cuam  in  cafu  ceftiti.  AJjoqui  ii  ad  ad»- 
uadum  hbcris  ius  (uicau  s  fuih  c  etct  czdudi  cos  a  1  iicceliionc  mcefuci ,  tiqpc- 
rctur  quod  impuue  fcir.pci ■&  quilibcc  iuu-.  bcu  s  m  tcllamenco  pathspn- 
tctiti  poflct.  Quid  enim  apuus  efc  ad  exc  ludcndum  ab  intefcau  iticceftior.e 
lcgiumu  fucccilorem,quam  vt  ccicamencum  fiaoLtcefcacusnaqueisuiopCK 
deccdtt  qui  tefumctitum  na  kcal.tjBprmtip. D.dtfmu  (^/e^f.Neq.«ro 
ti  qixrramus  curfuus  heres  omniniodu  infduicitdusiitvei  cxhcfedicdw» 
tauo  ilia  .titctu  dcbct  qood  cflet  iile  ab  inccfuco  fucccflurus,  fed  quu  eru» 
viuo  adhuc  patre,acque  iu  eo  fam  trmpore  ,  quo  tamen  nondum  tucredi  >!• 
lnccitatdpotcliJbonocuin  paccrnorum  quodammodo  dominusciieiadlV- 
gttur,  vt  loquicur  Paulus  in  l.mfms  xi.DJt  liber.&  pcft.  noncxpeccauvicc 
mfpecco  Co  an  cduuisan  mtdlatus  pacer  moncurus  lic  Vnd  e  cuam  eAqocd 
fac^oct^ictqiicceitairicnto/i  filiusmcouiluuixuslit,  penr.de  Aanm&  9* 
i  urc  iit  hcxCJ  cx  tciumcnto,  &  quidcm  tanqutm  futts ,  d(  neccflarius ,  *tqc< 
hercs cilct  .\b uucit ato.li  ccftamcntum nulium i acVum  ciTet,  /  l.  ijpn(*** 
pttttout  D.fKjuiscwff.  enf.tejimmlml^ ilquxtamus  curab  intciiacofi»» 
iieres  omnimodo  fuoccdat,non  jllud  rcipnndcri  poterit,  uuod  a  lcge  pr»)*5 
vocatusiit  adhcicdiutcm  (nam vt  ahbi rconuimat', nunjquam  lexstxa»1 
fuos,ncc  eorum  mcnuoncm  vllam  fencj-.ili  poncndoeosin  cudicjonCjCi*5 
vocauic  proxi  imrm  agnatu  fubalia  codiuonc,  ti  fms  hcrcs  ncmoefScc. 
vcto  pouut  icxcoj  vocarc  od  itcrcdit uxnv,  c\ux  quaruxim  ad  tpfos  attntf- 
nullaeile  mtclhgitur,^JLj*/iVa; fcd i cancnuto tcfponiiciidu ent ,cju«aofw 
patet  iple  teLtando  poLnUtctlLive  cauG  auitcrre  ftio  hcxedi  doiruniuro  iXf^ 
illcinbomi  v»ui  paujshaburtiet; ,  /^lt^D.diim.  d4mtut.nth'9oiaa(^a 
poruitXet  euam  cum  occtdcte ,  vt  fcriptura  cft  m  d.t.tn  fuis.  ltaqtietaflcotn 
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aoeftvtwsfiu  l»ci<ciis,ciim  tel<ametitum  fiitium  elt.fcift  ttttflflan)  W  lue 
ceYfionc  iutcfhci:  vtcoutra  xltima-duni  liiiusfjihcicdis  n.  fucccffio  e  in- 
teftati  exeo  iiirc  qiioJ  hibct  fuus  Kcres  acLctfu-,  patrem  ipfi}  tclb,-.;eii:.  Eft 
enimoptimaCohfccutio,  vcquipa:r;s  ccHamenruniiinpug-.arc.aii:  i  ulldm 
dhcre  puteft.aut cciam  per  inorhcioli  queielam  tdpere ,  i-.mlc.  magis  puflft 
fuccedcrc  ah  intcftaco:  At  non  fimilitcr  e conucrfo.vi  cjjkEI  ob ir.ctlUu»  fuece- 
dcrepotcft,omiiinoi:^itucndus  (it.vcl exhercJandus.aut .  vt poilit habcre 
qtjerelam.fi  fueric  finc  taula  cxhcrcdatus  :nc  al.ccrdi..endui:i  lit,cadcm  Ibrc 
iutj  legicimi  cuiuflibct  fucceiToris.faaotcftan  ento,qu.r  funtfui  hcrcdii. 
Caufa  cnim  tcftaci  prarcedtccaufam  irtccftaci.fnut  Jigi,ic..tc,:u&  ccmporc: 
idcoqiicvalctargumcntuin  acaufa  tcftaci  adtaufam  intcltati ,  taiiquama 
majoriadminusadfirnutiuc,  vt  quifquij  potclt  tmpugnare  teltamn  tum, 
mulco magis  poflic  ab  micitato  fucccdcrc^iori rectb a  c  aufa  inceftau  ad  c*J- 
fam  teftan.vtquilqnij  abmtcliaco  potefc  fucccdere.pofliccuam  tefumentu 
impugnare,  vt  cCmcre  cfc  in  hbctis  nacuratibus  &  lllegitimis ,  iccmque  in  a- 
dopcitus.ciu!  k  <?c  ab  mtefutopoflinc  fucccdcre  iuxt  a eum  modum  ,  que  Ii:- 
ftmianiconfcicucioncsprxfcripfcrunt.aKamen  contratefcameiicumveiiire 
nnfhquam  polfiinc/.  vlt.C.it/mturMtr.t.ptnult.C.it  tiopt.  Dices  fortalfe, 
valerc  argutncntiitn  i  minorc  ad  maius  negatiue,  vc  qiu  non  poceft  quod  cft 
minus.tnulcominus  poflit  quodcftplus, hiitccrgucoifequcns  cilcvtqui 
non  potefc  abincefcaco  fucccdete  ,  polfit  mulcomimis  dicerc  nullfj  teftamf- 
mm^aut  alio  iurcipfiimiinpugnare.  Rcfpordeo,lbrc  bonatn  lauocinationC, 
li  in  vtraque  propofiuone  iidcm  ccrmini  rcciiicretur,  puca  ii  quis  fic  diccrct, 
Non  potcft  rilia  pcr  fucucum  cxclufa  fuccedcrc  ab  intcfcaco£igo  multo  nu- 
n.ls  jporcritcx  aucoricate  ftatuci  icfcamcntuminipuguarc--  Autccianshoc 
modOjFilianonpotcfc  fucccdcrcabjr.ccftato  iurecdmuni:  Ergo  mnltomi 
nOfs poterit  fucccderc  cotra  cxpretTam  pati  is  voluntaccm.  Scd  in  cafu  i-.oftio 
longc  ahcer  fic  arguniencatio  contra  fifiam  jk  pcflime  in  huncmodum:Fi!ia 
non  poceft  ab  intcfcato  fucccJcrc  cx  fcacuco :  Ergo  ncquc  potcrit  fiicccdcre 
cotra  teftamcntum  cx  iurecommuni:finuenim  fcparau  itira  IraiuticV  iurij 
c6munis  licuc  te  fucccflio.  ,{j  ccfuci  acque  incefiati :  Cumque  pai,  &  xquale 
ius  habcat  fuus  hcres,lit:c  tcftacus  liuc  mtcftatus  patcr  deccilcrit;  No  potcfc 
efur  bonaconiecuuo.vtfuuitumquod  fuo  heredjadciniiiusfuitatisquod 
habiturus  erat  ab  inceftaco  vidcatur cciam ci  adenujfe  ius  quod  habct  in  ca- 
fu  ceitatiJnio  iic  in  contiariuin  r>ro  filia arguineun dcbetmu ;  Satutum  ab- 
ftulit ei  ius  fuiutis  ab  intcfiato  :trgo  faluum  cidem  icmancc  ms fuicatij  cx 
itire  communi ,  quoties  tefumentum  fj&ij  fuic.  Cur  cjiim  ftatutum  quod 
de  fucccflionc  inccfiacidifuicic  loquiur,voluinus  cxtcndcrc  ad  caufam  fuc- 
cc  fTtoiiij  ccfcati:-  An  non  pt  01  fus  odiotr  funt  huiufinodi  exclulionct ,  6V  qu:a . 
liberos  gtauanc,&:  quia  communc  ius  Iidunt?  Qmscrgoferac  vc  adiuuentitf 
&  cxtendancur pcr interureuuoncm'/.r«w  jMitUm  vj.D.ie Uttr.i*- pt/f.Pis- 
terei  vt  hoc  meliusjncehgacur ,  fingc  filiumfamilias  uulicem  ceitanientum 
fecifle  Je  cai^cjifipeculitijinec^ucccfcamciicopixtcriilljriliuni  qucm  iam 
tum  habcbac  in  eiufdem  patrispotcfiatc-.Valcbicqajdcm  ccfcamencum  non 
obftante  fUijprxteritioiic^juia  non  puteft  videri  prxtencus  fuus  heres,  ciim 
fuum  hercdem  habcrend  potuent  tcftator  co  tcmpore  quo  cvac  ipte  in  po- 
teftate-,  feJ  camen  li  poftea  mormo  mihtis  pacrcjniles  ipfcfiacpaccrtami 
hasscV  fii:um  fuuminpoccftace  habctc  incipiat ,  tcftainenium  pioculdubio 
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iump:tur,idquc  nou  cain  quaii  agnatione  fuihcrcdu,  cum  nulki  urcafiLan 
nouoracto.fedordJiiequoda  naturaliptcr  nacruslic  potcitaic.qujuiuuj 
filius  illc  prrtcntus  finc  -,  qui  li  vcl  mlucucus  fuuTet ,  vcl  exheiedatus,Porti- 

ficrct  quomodo  niniperet  ucpos  Vcllcanus ,  locit ,  qui  viuo auo  tn  pacnifui 
ocum  fuccedit,lilcx  Vtllcanon  cflct ,  vcfukilitcrdifpuutTryphcmiiiuim 
LfJiMj ii.§.i.D.*U hbtr.& peflhumj*n(l.$fenJ.  GtUHHV.tvl&lflfbat*- 
DuU      ""  '».' .h  cajnen  in  illafpcaevcruin  cft,  filium  hunc  ptcttntunu 
potuilTe  fuccederc  patt  i  fuo  ab  uitcltaco  tcpore  tcftamcui  ciim ,  li  eo  cepote 

Eatcr  dcceflidet  inceiTacus,  neque  hciedi  tatem,neq,  hctcdem  vllu  habuitict, 
onaque  iplius caftxcnlia.nun  ad  fiijum,quem  uon  nabcbat  111  poteftate : fed 
aJ  pjtrein  , m  cu:usiplepoteftate  erat,petuiiuiflenc,/i.D.*(f  r^W-r^' 
Cumergoquxiitur  dc  lunbus  tcfiamcnci  tnquo  prxcciicuseitruiiJiiuc£- 
lia,non  lllud mfpid  dcbcc.vciuni  pctfonaprxteiiia potuent  ab  uitefattiiuc- 
ccderc,  li  tcftatot  ccmpotc  tcitamcnu  mteiiatus  decefliiTet  i  «  dJua  w"" 
pot  us.an  eo tcftaincnci  tcmpotc  fucrtt  .autpofcca  cttpcnteflcmpcttu» 
QuNd  li  filusqui  ccfcamcnti  tcmpotcuipatris  iniliuspoteftateounniitju- 
pic  piais  cefcaincniu  quandocuqi  m  pauis  pocefcatcm  venit,  quintouiicu 
Ui  hoc  cafu  ccftanicntu  ent  nullu  ob  pr curiuonejnfilix  quc. Iim  'Pjf116^ 
incnci  tcmpore  fic  in  potefcue lllud eium  vtriq;  cafui  conununeefc, qu« 
ncq.  fihus  llle.ncq-.filtahcc  fuccedcrc  ab  niteltitopoceft.fiwftamenutcro- 
»U5  pt^ciscinfpicias.Potcft  tamcn  vtcrq',  aliquocalufuccedcrejjterPpu»* 
udmfpiciatur  quo  fucccdi  potcit.id  clt  tcmpus  morus.Nam  ficutrDonaw 
milicu  paac  antc  militcm  ,  films  milius  nicipic  capax  clli  fuccedendi Bitn 
fuointeftato,  luflc  filia.dc  quaagiinus.nil  oblia!iieexc|ufioiK»atucarup> 
tell  fucccdcic  patn  fuo  li  ir.afculi  picmoriamui.  Scd  hoc  plushibetraiiO" 
clufa pcr  Itatutu.quam  filuis  filnfjtnilias  milius.quod m  teftatoris pcuetlate 
eft  iam  jpfo  cenipoiecondici  ccftameu,  illc  autcm  non  cft  m  potcitatepitni 
fuiJcdaui.  Maior  igiturratioeft  qux  impugnat  tcllaiiientuinquohrcb- 
lia  prxcerita  fuic,quam  qux  tcftainetum  rumpit  ui  quo  lilius  ille  prxcctnut. 
luseiijjiipotcUatij  illudeft,  quod  patn  neceuitatcni  adfert  lnftitiiendonin1 
libcrorum  aut  cxheredadorum  ,quia  flc  exeo  poteftaus  une  prcficiicinii 
fui  hcrcdis,  ii  modiiis  t]ui  inpotcliatceft  ptin.umgraduin  ui>*atiiicauU 
CucccdidijiJJiripto  -j.  vnde  liiJiR  ergo  in  propolito  cafu  filia  fua  hcies,ai« 
non  folum  in  poccftatc  eft ,  lc  J  eciani  in  prmio  giadu.  Nec  esm  fi atct  maicu- 
lus  antcucruc  in  gtadu,fed  uucum  in  oidn  ic  fuccedcr-di :  in  orduneJnquarr, 
pcr  ftacucum  induclo,non  qui  iicex  luie  ciuili.Noncnun  djft  iiiguic  wscitul' 
oxdincm  a  gradu ,  clm  fuccedm  Ji  otdinem  confticuat ex folo  guJoum U- 
>!mc.  Pocrb  jus  fui  hercJ.s  ex  iurc  ciuih  cft  flc  cx  legc  11.ubt1I.non  c\  Itatuic. 
Nou  poceft  igicur  ordo  ftacucarius  fccudtim  quem  nfl  vocar.tur  ia-nunxiul' 
poft  malculos,tollcrc  nis  fuiutis,  xftinunduni  ex  oidn.t  Jc  gtadibus  iuni  o 
uiLs.Prxfeium  verocilm  ncque ordo  ille  iurts  citulispet ftatucuni  interuei- 
fus  litabfolutc  flc  in  totum,ic\llimiuti  quantum  ad  iucceflionem  lntefutii 
inancnceconfequitcrincoiTcc^o  lurccitnliA  communi  in  cxccris  oinrubus, 
id  cfc  cjuantuin  .id  fucccflioncm  tcli.ni,.ic  qua  nihil  Itatuto  caucum  cfcSed 
lubet  agcrc  fubulnis.Dico  filiam  hanc  cflc  fuam  hcrcdcm  patri  jjoiiiaiinjtn 
i:ifi>cao  cempotc  tcfuinenti,fcdctiam  inlpccto  tcmpotc  moriis,idcAco 
inluiui,rioiiquopaccciain  lit  mortuusJcd  qnomonacur.  Namcumnilul 
itt  quodei  obiiaqucat ,  quonur.us  iit  fua  hc:cs,iuii  quod  pcr  ftatutuTn  a  foc* 

»  ceiTicif 
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cetlionc  iiucftaci  exc  lodiuir,pl«Me  cofcquens  tflct  manere  illam  fuam  Sicic- 
dcm.jianidiuexcluUnoiicltaUicccfrioiic  iisteltaii.au  rotioiciiu  c(UolG 
nuilurnctlc polfe  lactotdtamento,  vt  lam d.xai.us.  Sc  _  fio.  ct.am concclfo, 
quod  numqtiaincuinb  pollct,vt  Itatutum  loque;  sdc  folo  calii  untflaC  ua- 
hatur  ad  taium  ctiam  tdiati ,  tonccdei  d j  nocomii  tis  loic  hanc  tdu  fnaiii 
hctcdcin  ir.fpcCto  tcmporc  mortis,  cjuia  non  niagis  dc  ui.aincntaiia  ,quim 
delcgiuma  lucccflionc  tia&ari  potctt  viuoeode  cuius  tutccflioi  e  agitur, 
vt  ptomdeexcluito  ilia  ftatuuna.iiue  lcgiuma  lic,liuc  tciLimctaria,  116  ptnis 
polfit  incipcrc  quam  mortuus  iit  patcr.  Atquimttans  quo  moiiturpaier, 
prxccdit  miUnsquoiam  lit  momuts.qtua  computattir  vnx  non  inotu./.x//. 
D.d*  tntdicwftit.!.  y«(  dntt  \~L  d.  d*  nunum.it/14m  Vcrum  igitm  elt  ditcrc 
coinlUnu,quopa:cr  moritur ,  nonduin  clle  fil.a  cxclufam  a  futtcflioi.eiiue 
tduti  liue  iutcitati,  &  cofequcntct  adhuc  fua  ht  tedc  cile,  ttiiu  fulaexclulio 
flatutariailla  lit.que  iiisiitiheredijpoicttci  adtmcrc.Atqiutcliau.cu  coufir 
mauo  fit  per  legcm  noat  co  11  (unu,quo  teftatot  mortuus  cft.lcd  eo  iplo  quo 
nvoritut ,  quia  cxindc  ccrtu  cflc  mcipii  ftiptcuta  cllc  illam  vitn  adhuc  humi- 
nisvoluntatein,&  qucmuuri  ampfiiisr.umquampotcft:qu$li r.oiuonrir- 
marctm  eouitunu,quoteUatot  adhuc  Jiiuiiscfi.lctacirctcoiifimiauoquc 
ficrct  poftcjqiiam  is  iam  lnoituuseflec.u  clc  nullus-  Ruriiis  HOfl  poteit  con- 
firman  pcr  lcccn.  tcfiatt  ei.uiui  illud.in  quo  fuus  hcrcs  prxteritus  iuit, quia 
nullum,^  Jiu.ifcuii.cftA  nuliitismomcnci.C.iiit;iaq>toinftanu  quopater 
montui  filia  lit  adhuc  fua  h .  res,&  mh  lomiads  prajterita  rcpcriatur,  tateiv- 
dum  sieccitaiibcitcuis  tcltamcnti  conhuiiauoncm  nuli.ur.  ficn  tuncpoflc, 
& coidtqttcittcr  cxclulioncm  ftatut  riain,  qux  non  nili  pclk  moium  lupcr- 
Oeiiit,nuUum  cfrcaum  h.i.eicad  muucc.uiam  Cdtamcnci  vaiulurf  ,  tjuod 
Sc ab  .iuio,c\:  inorus tcmpore  millum  ructu.ncucroque icmpotcconfirmati 
ppfaericttxemplo  cius quodde bototu yoflelnone  dccretali knb.t \  It.m 
h.i.dttrttjJir.  o  dtjHCCtfftdM.  uon  pollc  lUaW  tcpudiati.qtua.it  quuptiuf- 
ouam  fucrudecrcu,.o  ■d.midelauefi.Rurfum  pottcaquaiiidcctcu  cfc, 
feiircpudiatiocfi.qtio.  Jaidquod  acqumtum  ci  ,rcpud:.unioiipotclLNcc 
valdcdiiTim  lc quidlaipium  eit l.fitp<>.$ftres. vJtmJ».  Sic irirof Sc 
inpropolito  diccdunidtcvclulionem  rilixttaiuiatiain  nor.  polle  toiletc  v:- 
uum  pra-tciiuoius  filir ,  quia  auctquain  pater  lit  mortuus,  nullaexclulio  tlt 
qux  iacerc  poflit  netdcacor  maleSi  contra  luns  icgulas  tfiiaius  videatur, 
pauc autcm  lam  mottut>,ciim  cxclulio  vircs  haherc  11  tipit  ,fera  tedau.ci.ti 
cotifirmauocit,quod  ttcque  tciumeitd , ncq,  morus  icinporc  valuitA  qtiod 
poftinortem  conhimaiinumquam  potetuNcc  protiuctpiftihusquicquam 
iacft/.i.$.^#W/.D.  de koncr.ptff.cenn.tulml.  quo  vno  loton-.oticnturomncs, 
vt  dicantpollt  impiinc  prxtenri  cum,  qui  ncii  poflic  fucccdctcab  iiucflaco. 
Itu  cnim  agitutde  rilio dcportato,etimql  Vlpiai  us  ait  \ ci ius  clte non  nocc- 
cercncpoci  \  dcportatoseium  moruiotum  focohabci  dos.  Scd quid  WMM 
aut  commune  luhcc  dcportatus.qui  ncquc  in  pauu  poteftatc,  neqv  ciu:s  cl>, 
cum fiLa  per  liatutu  duntaxa:  cxilufa  >  ncc  mli  a  futtcflionc intelt.Ui.cV  qua 
nos  diximus &c  pobauimus,nil  obrtancccxclulioi  c  lUcuiaria.fuani  hcrcdcro 
eiic,non  loliim  li  cclumcttdcd  ctiam  li  morus  tempus  lnfpiciacut;  Eft  cnini 
fiha  hxccV  ciuis,&  111  potcftace  pains  vuocf  tcmpoie ,  pnrmimq;  gradu  te- 
uet  etiam  ua  caufa  fuccedcndi.UItcm  ex  cdtamcnco.  Dei.  qtic  potdt  aliquo 
coTu  fucccdetc  cuam  abutccliaco,t;empclimalcuU  ouutcs  iirxmwiaiituiu 
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inumsumcnpotcftfuaedcre  perco:iuacibuus>quc;ot>  cuincaufuni  luii 
iiCiclla.iacfc,/.i.D.t«e//jfm.  j£que  igitur  vt  nctcll.»na,n.a&  vulis  etu  hLc 
bu'-.otuni  pollcllio  conua  ubul^»3  quia  c  iin  (Ulftquc,  pa  k.itutum  cxcluuc 
rctur  aru^iciTIoncintcfuu.pntcnucftin  tcftamciitop.iuis  ,i  oncbuacci 
fuiuiuui,  qu.>d  ipfuin  pci  iciiamci.cum  cxdud.cur ,  fc:  uluincitun  lol  11  . 
Aiqu.  cotia  icfuincncuni  hobcrcc  poratum  auxihum  in  bouot um  poilc  'S.w 
iic,<fcjntiaubuias,ti.  ulluinelkc  Jcacucuni.crgolurvebitctiam  non  obfuu 
f;atuco.I>rcpofccium  cnim  cflcc  3c  abfurdunr^vc  tcmcdu  quc  ctVia  tcfcamc 
tuni  compctunt^xclutkrentur  orof  tei  fututiun.cui  nnUlU  omnino  locus  fit 
Humcto.Eih.ccafus  vatdc*  notandus,&  kxti  fingulaxis  atque  vnicBS 
A  in  quobonotc  r^lTtocontu  ubulaj  necciruia  lit  fuis  hcredib..*.  t-re- 
ter.tis.  Nun  cxtra  hunc  cafoai       .luid£  c(K.  poU&M  nccellai.acllc .  on 
potcfl  cu.n  fui  hcrcda  prctcuc.  i.cut  fiontu  ..i      .^.   fu  lulc nu|jurr , 
iu  cc  iuo  mrc  ab  uucluto  tucccdctc  pouiut  dnc  bcnenci..  *. ,rorjs  fl  n^od(> 
ius  fuu  excqui  vebnt«UUff«£Snicuni  in  iis  qux  contra  raooneu  nuiJk»„. 
ftituca  iunt  non  poffimus  icqui  icgulam  iuns  iJnhts  it-  t>.</r  tf.miium  non 
eft  linguloic  aliquiddlc  in  hoc  ca(u,prnptcrfuunum,quodcu:m  noficiat, 
vt  filia  rucc  fua  hcrcs  non  fic,fa«.ii  Uinen  vt  uon  magis  ab  ii.cefutofucccderc 
pofltuquain  li  fua  hcrcs  ncc  cctumenti  r.ec  inotus  pacns  cf  pore  fu.llct.Nct 
replK.iri pocctl  uon cllc  vcroi.m.le  vt  lututum  voluent  admitti  poflc  filiain 
contra  teicamencuin,quam  voluit  cxclufatn  a  fuccciliorc  inccluti.  Na  cilm 
lucatu  11  um  odiofum,3c  vtloquuntur.,cxotbiuns  aiutccommuni  nonlv 
quatuxiulidcfucicffloitcinu-llaci.nullaracio  cll  curproualucur  adcaluni 
h»-ti  ccllameiii:,pi'.i'fcrcini C.im  qu.rtuutiacucr.cbus  nr Cfffit m limwilif ndl 
incafuui  tnccllau  ,  vjbouain  familia  rcmanercnt, aut  vt  melior  cllcicaufa 
mallulorum  quam  ia-uunuum,  cadcm  inillafuciiccoc.ifii.qiio  paccrcefia- 
rctur,in  cuius  a.bitrio&potcliaccfuit  5c  foicninialegum  fctu.ite,&:  iii  ier- 
uaiishliamfuamjlivcllcc.a  Juafueeclliorccxcludeic  pcr  cxhciedat.o;  eiu, 
au-ca,ntlituta.:i aliqt.a  vcl  minima  hctcduacispane,vt  li  tclicto  contcnu 
ciIcnoluillci,iuhilumcu  uiii lcgi  c .  mx fupplcmencum  peterepoflet.  Qti<  d 
ncc  iucuca  fblcnc  dcncgarc  ril  abus,  quas  ob  uitcluii  fuccclTioncexcIuduiic. 
cum  exigant  hoc  f  iltein,vt  filia  Itt  douta:doccm  autcm  vtx  alitcr  congruam 
habcaiic,quam  li  rcfpondcacci  quant.uti,qu.c  pto  lcgicmia  dcbcrcuii:  qua- 
quam  nec  omnu:o  id  ncccllc  ctt.  Atqtu:  ica  imiunioo  fcntici.du  puco  cotta 
Baldumad  Lm4.rirnum".icintn.+jinm.i(>.(}- ft<jf.  C. dettt.pr4t.vb)  h> et  mnl- 
Us  rationibus  diucifam piobarc  lutatur  lcntctiani,  inhil  camcn  adretc.quod 
notifaciscxfupcr.or.btts  reU'llacur.  Nccvnquam  milu  pecfiiadcb.t  BaiJns, 
(ututum,qujd  non  difpviut  ni£  ab  11  tcftaco  t  habcrc  kxuw  Ctian  cx  tcila- 
rnento.Qupd  ncc  jHJtuit probarc^.Mw/ij^'  «"/T-^.quetn  refcrt  &  probac 
AndTBaibat.  in  Apollil.  ad  Baldun.  loco  fupjadido.cum  veibi} 
ftatuti,  prarfertim  qiutd  fciubeat  dcrogauue  ad  ms  com- 
niunc,iuhil  addctevel  dcuohcicdeDcan)us:vt 
tuccat,  pluribufque  probacidem  Baldus 
aAd.l.^.num^.C.4t  l>b  prt 
ttritu. 
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Vt  tdU  Bmoli  dtflmt\itmt,An  fitia  per  (iMtttumprthtbtttwr 
fiicttdere,  m  veib  vtntrt  cantr*  teflamttthtm 
jmandiu  nufcu/i  fupertrHnt. 

j  rbctiftm&O  hcc  eft  Barcoli  ad  dlvlt.f.^ndnde  inptndenti  dWS. 
C.TtmU.  Nam  poileaquam  diftu  xic.Ar.  uatucum  cicludat  hbam 
a  fucceflione  intcftatt  Fauoic  mafiuloru  pei  ablaciuojablolu'»» 
in  hunc  modum,  extmtiiut  mjfculuflufammd  non  fittcifit*  *"  W»P« 
vcrba  illa  fufpenfiua  f hsUh, &  l»*^*^'^^"^'* 
fu acqui.ita femel nJfculo hcrcd" ^jf* fihahtcVmanwm^  ^ 

quidiu  ma/culi  viuuncpott cos  vcro extii  #os  poffi  t  fucccdere  fuo  iurt 
fiiiitacxtluiionc^ui-i  on  tu«atii)ficcinpt*ahs.Inf«tilleexeadiftipftiorief 
Si  paccr  tctumcnto  prarterietit  filiam  quar  non  nili  ad  tempusexclula  UtpO 
ftauitii,quandiu  fcilicct  maftuli  furKrauiit,iiiicrimquidem,idell,ciu-;nii«l 
mafculus  viuit ,  HOO  Pofle  filtam  duerc  nullum  teftamentum ,  aut  iplumtur 
pere.quia  ncc  poflet  lucccdcre  :fcd  camen  cfle  tettamcncum  in  pedentkmn 
m ea caulla  iit  vt  rumpi aliquat  do poiTicper  hanc  hliam  prxtetiwm .««• 
niirum  cafuquo  coMingaccum  fiicccdcrc  pott  malculosomnesoefiuw* 
Exqnorurfus  infctt,  Fihum  igiuu.qucm  pomteotcftamcntoinftitucurnri 
polle  unerirn  hctcdc  elle.cpa  cx  eo  cettamcto  quod  in  pcndeti  eft.cV  aliquq 
cafuruinpipotcttJrercdiLasuiu-rim  dcfcm  ncquic.  At  quoniam  vidct huK 
fcntcntia;  Itacim fiire qui obwciat, roroisdurum  cllc  vc fihus  maliulus bctt 
inftitutus  impediacur  ne  poflic  hcreseflc  quamdiu  vi:iit,clIequemulcoeif*- 
dicius  vt  dicamus,e(re qutdcm  illum  hevcdcm A  qutdcm  ex  cettain<to>  qui- 
diu  vimcfcd  tamen  rumpi  tcftamcntnm  poft  iplius  mottcm,  aut  vt  loquitur, 
mafctilo  dcccdjte  *tg.  I.mltt  tt*  41.  P.de  ttfi.tml.  Rclpodcc  fubdilt  ngucdQ 
cflc.An  Itatutiimaltquid  difponatckca  ccftamcntu.an  veib  ticum  cucaper- 
fona  lpfim  fihx.Nam  (t  tatvrttn  circa  perfintmfltt*  </#***/,puta  quod  W 
fucccdat  cxtanutu.smai'cul«{vcduit  fcribcre  ^Htndm  m*ftuli  fuptrernni,i< 
alioqui  fecum  ipfepuaict)tucquiapoflibiiccrtquodaliquo  caiu  filiarcpc- 
riat  le  pra-tcrita,&  pofTit  futcedere.idco  tcttamcncum  uucrim  ctt  111  pci«K- 
ti/icut  di&um  «ft  dc  polthuino  fic  dc  filto  capco  ab  hoftibus,  l.ptnult.v**  * 
ittr.it- poflhum.  Scd ii  ttatutum  difponcrct  orca  tcttamentum , « fi  diteni 
quod  fiha  nupta  non  poflii  rumpcrctcftamcntu  auoufqtic  lupcruixcritmJ- 
culus.tunc  telumentum  iRtcprn  valcrct ,  fcd  mticulo  dccedcnte  rviiXTCtiir. 
Arg.d.f.mt/tt  ita.  v  de  tcflnm.milit  Qux  tota  Uartoli  uaditio ,  liccc  vulgo lM- 
daca  &  approbata  .mirumcftquammuWscV  quamgrauibiisfcateatcn» 
1  jbw$rcM(  c«.s  qui  1  iin  a  nobis  dcmouttrati  funt  ui  fupcnonbus.Pretupp 
•litcnim'  hcrediuicm  pct  tt.uu^Bi  dari  ix.lIccV:cxtcmporc  *  ad  «mpus. 
twnl  inii  faklira  eflc  dtM»  Pf«%ponit  a.am  tc«Umeiuum,u'  qua 
ptwenuiit  ®i»wm  pcffltiurtiflwdioiiiiwaW 

nus  valcie  ir  fo  |t.,c,quod  aO!.C  falfum  efi,&  a  nobis  ^ximocapitc  rehiHW- 
vt&  dtft:ntU  iUa,Air  llacutum  liliamociufirht  petablawuosabfoluw.i" 
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pervcrba  illa  fufpcniiua  &  liiniuttnnienipus  lignincaiu.a.  Oinnicnimca- 
liilicut  vecum eit  filiain Imuc  elicfuatn  hercdemquaitdiupaici  viuit,  pcnn- 
dcacii  ftatutu  nuilu  eliet.cum  totoeo  icnipore  exduiio  itiuiuiu  r  uluus  lit 
c:vvt..*.i:i  &  vetii  cil  vbi  leinclexdufaeii  hba,  quod  cutn.git  impieia  liUui 
itatuurir  exdulioiuscoiiditjoiicpet  maiculotucxjitccuiu ,  irar.creilij  pcr- 
pctuu  cxclufam.Quo adtruilb  iilud  ctiam  conlcquciis  ric,  vc  ab  jutcftato  liir- 
ccdereuaiiquaiupoiiitvteftaiuentuin  vetoiuinpetc.o:  conua  patnsfui  vo- 
lunuccin  fucccdeie  multb  inin.is.  Scd  etii  vcrmn  cilet  vuumquc  quod  vuit 
BaitolusJrtvaJcteipioiurcidUinentuinin  quo  prxtcritjcd  rilia  qua*  pci 
iututum  ab  iutcitau  tittim  iuccefliore  «tcluditunEt  poilc  ruuipi  pcr  fibam 
coutingcntc  cafuquopolTit  illa  fucccdetepoft  maiculos  cxunctos :  non  tdeb 
utncn  verum  cifct  quod  illc  vulc,mancre  imcrint  teilamencum  111  fufperib, 
nequc  polie  cx  co  mafculis  bcet  uiihtutisa.qiuri  hcrcdicatcni.   Njiu  quud 
vulgbdici  folctJEx  coceiuincntoquod  rur.ipi  quan  oque  potcil ,  r.cinmcn; 
pofic  iiequidem  fuuui  hcredcin  exiitcte,/.f  tntrt  %^.tw,£}a  l.ekrn  sutdtm  to. 
i<fH$ddtettur.D.dt4CfHn.htrtd.iumdcmam\c^i  Jicicur.ciiui  fieri  potcit 
rtreilaiuetitum  rumpatut  ipfu lure.quod coitcingic  vel  agiiauoncpcitiiunv, 
vdreuerfoab  hoitibus  blio  qui  ieluinenti&  inortis  tcinporc  fucrat  capti- 
UU$,vc  iit  d.t.vtnirtJ.penH/t.D.dt  libtr  &  potlbumjHnllA  LfUtut  4 ptttrc  *3.  $ . 
l^#<iCxter  uii  ti  teiuiucncutn  poflitquidcm  aiiquocaiutumpi,icd  non 
ipfo  jure:at  pcr  oiriciuin  iuJjcis  quomodo  conungit  li  iubiaccat  querclx  in 
ottkioiiteitajncnu.nonpoteit  ftietusilleunpeJirc  vinicc  cliedu  teiiaineu, 
ne  ex  co  pofiit  acquin  hcrcditas  cuaextraneis ,  multo  n-agis  fuis  hciedibu.';, 
n  fu  petioubus  capiudiiputauimus.  Atqui  etiamli  filia  h.cc,  de  qua  agimus, 
teiuincntu  pauis  timipcrepcflet , vt  \ ult  Bau.  non  tan.cn  11111  petn  ipiu 
iure.icd  ita  dcnmm  ii  veiletfuccederc;vi  cxco  apparct.qubd  li  filia  fucccde- 
reex aliqua  caufa  vcl  nollct, vel  non  polfct,  vtiquc  i.on rumpcret.  Iili cnun 
dctnuru  rumpunt  ipfo  iure,qiu  &  rumpendo  fucccdunt,&:  fucccdcndu  nnn- 
punt.aJcoque  qut  &  fucccJm>t,£c  1  umpuc non  ioltim  muiti,  icd  ctiam  igno- 
tat.tc  ..  addimus,  Et  quorum  factiiin aliquod  111  rumpcndo  intcrccdit.  Hxc 
enitn  ontnia  concurrunc  taiu  ui  fuopoithumo  prxtci  lCu.quaiu  m  filio  capti- 
noab  hoftibusrcuecio.lnceruenit  facinm  pofthumi  1:1  eo  quod  niicjtur,  hhj 
vero  ab  hoftibus  rcdeuncis  in  hoc  ipfo.q  uod  rcdit.  lui  is  vcrb  crtcctus  in  vtro- 
|ue  iliee(t,vt  tainhic  quant  illc  rumpat  tduinentum  ipfo  mic,  Cc  rurnpcn- 
6  fuccedat  etiam  ipfo  mrc  Sc  ignorans,&  muicus.ldeb  nJm  vccrquc  runpr. 
quod  pamo  illo  inicanti^uo  extaxc  mcipic,  &  fiius ,  &  ncccll.rius  hcics  tc 
pevitur,  non  ruptunis  proculdubio  li  fuus &  nccciuiius  non  cilct :  onuiu  vc- 
ro  contra  (c  iubcittin  perfona  illius  qui  lumpit  icfumcnruin  pei  quctcljiu 
inoiTicioli  tcfumcuti.Hicctuin non  rumpic quaii  fuus&  ncccllarms,  lcd  ta- 
quam  fibus ,  aut  tauquatn  parens.autuiiquam  rraccr,  ns  vidcliccccaJibus, 
quibusomnetiiti  adqtierclam  adinittuntur.  Alioqui  1  ot  abjcllcnt  admit- 
tc.d-  ad  qucrelani,quaui  qui  elfent  fui  hcrcJcs&  nccciTarij:ctim  tamcn  co- 
petatdia& libcTisaitaJicipatis,&:parcntibus,  adcoque  rrauibus  jnftituca 
tuxpi  pcrfonaiquoruni  omnium  ncniocft  qui  fuus  licicsdici  pofiit.  bidcque 
cft  quod  nccprudcnubusnoftrisdjciturriunpi  tcfunienmm  pcr  qucrelajn 
inoincioliJed  infirmari  tanlujn&  rcicindi, nempe per ientci  tiatn.non  iplo 
iuxc.ncc  rutfus  pcr  cum  qui  coiujurritur  Jc  inorncioib ,  fcd  pcr  ccntuniuitus 
q  ui  dc  quciela  foli  coguofcant  &  pronutiant.ls  cmm  qiu  prxtcritut  tuit ,  VI 1 
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cxhcrcdatus,iilhil  almd  racit.ncc faccic  potefi.  miivt  cortqueracut. Ideoqtx 
ncc  liobuiiucrit.hcxipfoMmchcrcs  Ht  quali adica  am  heiediuic  perpn> 
puiiLam  querclain.fed  uncumhoc  um  nancifcitur ,  vtpoflit  factoiain  piuc 
jatiultas  r  tcftitu  cam  hctcJitatcm  tibi  acqutrere  ti  vcfic  QuoJiinaiit,  ui 
non  poflit,pi'oric:ci iplius victoria  crtens  qui  hcrcdcs  dlc&  wiei  t.&putc- 
ruwc,  f.p  ftbnmiu  6.$ [i(jtuj tx hu.D-de vuff.tt/iMM.  Vidcamus  crgocuipo 
diis compaianda fic hlia  perftatucumafuccdfioitcintdtati  excliua.Anpo- 
lihumi),auttiiioredcunu  polMimin:oabhofubtis,vtvolunt  inccf|«eter,  an 
poinisai;enci  dc lnofticiofo.  NainliillisconTparai)dutlic,vcniniehtc|iwd 
vuiiButolus,tdiaiTieiitiim  interimctlc  mri«iiJcnu,iiequeexeoacc|iiin  bc- 
rcditatem poiVe.Stn  titi  pocins  qui  acir  dc inofficiofo ,  mhil  oblbbnquomi 
nusceliamenciiin  uitcnmvaleat  ahtolntcN&cx  co  hcredjtasacqtwanir.  fti 
toautciiiloujxcapuorcmcilc  poiicriorcm  quain  pnorem  conipanaoneoi, 
ftciun  B.iicoloiploliipponas,  cci.im  ficto  teitancnto  cxcludi  narcfiliaw 

•  a  lucccfTioi,e,vt  neq-ie  tcflamciUiJiu  unpu£iiarc  p<lllir  qiiaiidio&p«>Brt 
malcuh.laiu  ciuiu  co  dcueivinuis,vt  contra  bartolum  non  muiuh  quVm  et 
ij»(isBarcolitradiuo:iibusdi<iputarcpofliinus.  Racio  qua  moucor  lUaeft, 
qiiiid  icctmdtm  cam  Bartoli  lementiam  non  potctt  hka  lirc  lnaheineflc 
co  tcmporc  quo  vult  Banspct  cam  rumni  tcftamcntum.id  dt.poft inaloito! 
cxtinctos,quibus  vitus  dclau&  acquiluafuaitparrishcrcdrtat^qiualKr: 
in  potdtatc  vcn>qiieccinparc  &  tcitamenti&.  moctis^adcbqucprimiimeia- 
dam  tci  ucncctiain  111  caufa  lucccdcndi^ccundiimcaqu»conwaBartofei 
proximoc.ipiicdilputauiinus,  Vctutn  tanicitcltco  tcmporc  quo  vnlcupli 
litcccdcre  in.ifculosi.ini  tuillc  hcrcdcs.Cc  itaprtorcmcoruin  qujmriltrcaii' 
fam  riutic  :n  fucccdcndojicct  ritcrint  omncs  m  codcm  gradii.idcft in pmnci 
Certuni  cnimeft  fin  hercd.s  ncquc  ius.nequc  iiomcn  polleet  cottcnire^tieei 
ahus in  fucccdcndo antcucrtit,  tdquc Viium maxime'  Ipcctandum  elle,  tjao- 
tics  dc  fuo  hcreJe  difputatur,//fni/)«  7.  D .xW.iWer.Nu  icicur  poceli  dififtw 
hcrcs  eV  nccciVaria poft  mortcm  mafculoru  qui  wm  heredes  extitcrQt.  Qojtl 
emm  nccciTeeft  heredcm  ci  cllc,qui  lam  alium  heredc  habeac:-  fatcorpcSe 
militcmJi  cdcecur/accre  libt  hcredcm  Tiiiuin  quandjit  viuet ,  poft  mortem 
vcr6  Tttij  Scniproi-.ium,^Jj>w/>/»/4.  Sed  ncgocHeinpotcHatcnuliashafce- 
tisduosfilios.vtruinqticinpoteftaccvtviuiinex  iplis faciat libi  folum  btrc- 
dcm  l.min  A  ncccflai  itnn  ad  rempus,alium  verbrquc  hmm  &  iieoJllaniim 
cx  tempore.quia  implicacconcradiclionem,  vt  quisfuus  &:  neceiTatiushcrer 

.  lit  aho  latr.  pnus  fno  8c  nccciTirio  herede  exiftente,  cftm  fuus  elle  non  poffit 
Kinquonuiiaconunuatjoelt  domnui,  tam  [wa^lllmlntmupa.',/•*"^",,' 
D.dtltbrr.c-  pafth Saam cnim  heredcm  fcV  neceilariiun  ncque  tdtatot  r»c«< 
neque almd  quicquain  pra-ter  lc^em  :  lcx  atitein  nat^quam  facit  ad  teirfus- 
fcd  viiii  perpctuum  talislicqui  femclban./.etfUififm*nd»fii.D.d*hfTtdJ^- 
adeo  vt  nccnaciatur  dici,  Elic  iirte  heredeillum  qm  fiium  hcrcdcmhabet, 
quamuis  /e  ablhneiueni/W»w^*«i/r  \  :  .i  friittfi  f»ut.D.  dtftdeit.  td>trt.  P» 
teft  miles  facerchcTedemjied  non  fuum  heredem.  QuSuiseipo  heredi  qtten 
ad  cenum  temptu  fcripiic,aoflcrre  Iwrcdicatcm  poflit,  fiio  tamen  hcredi^^ 
r.on frcic.aurlicrreillam  nonpotdt,nilipetexheredationem  vei  exprcll^^^,• 
vel  tacitaiiv|snlis  illae^qur  iiidticicarp^f  prrtentionem,  l.ftrttt trrf  ?• c' 
dt  ttfam  mdtt  Atqui  li  miles  duos  habch  filios  m  potdbte,altcniin  lierei*n 
Mrtpmif  uantbn  twf/,alcemm  v«6  cx  temporc  rr.arus  rrams  fui,neucrni" 
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e>A«edaflc  dici  p ofleW  >cquc  cxpocflc  iiulia,  vt  appaict.adjcripu  exlurctu- 
tioiie,nequc tacitc ncuuo  lcilicct  picterito,lcd  vuoqucirltiiuio.  Nccctlc  i- 
gittueltetvcmiiqucfuci.cdere  canquain  fuuincC  nccellaiiuni  iieituctii,  li- 
raul&coniuncrintuiblaco  vttio  tempcins.quod  cxtrancis  hcicd:l>u>.  abco 
fcripusnon  tollerctur.  Al.oqui.liquis  mthttim  teitantiuin  fauorifl  cocllir, 
cjuWluoslwrcdcjextcltaiiiciiiorulloshabcreiit.nitiquoscv  q.ioniodo  vcl- 
lcnc>nilciatnccclle  ua  n  s«.o;  Uitucrcvtniiliiic|n.Ttci  tii>pioc\hcit\iatio- 
nc  haberetur  iuiin  potcrat  rulliccte  vt  filiusctiani  luus  hcics  a  nuLcepctc- 
rimspropr^LeritorciiiHjucrctur  AtvilunieUhahcdiinieuniproexlieicdaio, 
&cpidempionoiiiiiiatimc)iherci!ato,iiccclianiciitunicllet  nulliin:  fuohe>- 
redeuecjueiiiltitutonequecxlicredato,qL(on:odoiuilluin  crt  li  pmctmislic 
fiiius  in  potdUtc,c]ucm  patci  milcs  ignorab.it  dJjicHt,  niii  li  co  anutio  rctat 
miles.vcquifquts  nbiriliuscllct.eum  cxhcrcdc  dfe  vcllet/  «**«  ture  -.o.eed. 
vtuttcUigamusmilitispiaricnuoi  c  hnccafu  habcti  pro exheredaiioce loge 
auoleiifu,quanicuni  diciinus  prctcntuni  a  nuuefilium  habcti  pioeshcic- 
daio»J<oi.ciimi  tclunciituiiiu.atiiscllctiuiUuiii  ,ccianiiihluispictcnti!i 
pro.iwcciato  habcretur.quia  11011  habct  irrmmaiuoshcrciics  hmitt  faimna 
x\.  u. dtjn ii  tf  Itgit.  Scd  tcltanicntum  mibtts  nuliuni  cildhabcusfuuiiihc- 
rcdem.liftJUiillchcics  pictcruus  nohjberecui  pn  cxhcicdato^.  i./icvt.  Sed 
cVcttminfuis iu)iiiitfuccclIioiureciuili,liueiusvctus,liite  tiotium  &  lulki- 
nuncum  coi  fidcrcs.adcoque ncc  lutc  pieioriocxtra  caliun/.t.fj.i/r.  O.Vmd, 
lthr.  .i  ottcndjiims  Dccadc  prcccdctiti  ad  l.vlt.C.etd.  quoiitodo  pocctc  fiert 
vt  it> propolito caiu uhusquidcm  iit  fuus  hctes,&  folusquandiu  viuit,co  ve- 
r6moituofiluriatfiiaheresqucineuui  vfqucdiem  tuct.r.  cu:;tla  Aimnn 
eilcihoc  inducetcfucicinoncm  in  ftus  lurcdtbtr;  conua  luris  otnitis  fic  ciui- 
iijcv  pvrtotij  A  vcteris^.  noui  lauoiicin.  A;  prctcrca  qu ani  notiam  fii  abca 
forma^iuani  m  ag1.atorumhereditaubus  lulumai  us.inhoiu-i  11111  veio  po£ 
iefliontbus  pratoc  inti  odiKicuhcr.aiii.-Siquidcm  itequc  prcjtor  in  cc.icto  ioc- 
ceilbno, nequc  luilinumisin  illa  conuituuore  qua  tpte  icfcrt  111  J.  pUctbat. 
/*iitjUkgit.4gn*t(*cttflMLm  induxeruiit  iucceljiorteiii  m  agnatis  cogr.a- 
tjfque  nilidc  vnocapitecdtcb  m  aiiud  caput, vt  ctim  liben  cxcltili  a  capitc 
Vntkbbcripetutbonoiuni  pollcflioncui  Vndc  lcgiumi  .dcindcrolt  |m  n 
«lOs cW  fuo oidinc  cx capitc  Vudc cognau/i. v.vrd /tgit.  I.ui.fed itdtr.dum 
B.dcfnccejf.edul. I.j,  it  i.v  «uu  *rdo  in  tanor.ptffftrutt.  aut dc  vr.ogradu  m  a- 
lium gradtini  ex  eqdcm  cap:t«  cdictj,  vt  intcr  illos  qtn  vciuunt cx capitc  Vn  • 
de  cognati.rf %ftdvtd*nd*m,U-l.vlt.todtU.D»fittct}f.tditt. Sed  vt  dc  pcrfo- 
lia  iu  petfonam  , ctuar  titciuicleui  gradus fiat  (ucceflio ,  plai  c  n  auditun.  dt, 
qut>  uec  vttquam  euenit  iittcciuiMuc  prxtono  nuc,  vt  no  litrul  fuccedat, 
hercdct lint  ab  tr.teitato^iut bor.onim  polleHbrej;,qui  codcm  funtgradu. 
Keceilc  igiturcit,vt  hluqusruiprimogradueilarqueichlius.vel  lit  iua  hc 
res  &C  iieccirarucotcn.porcquoipfuis  hrater  fuus  hercs  cft ,  vcl  iwniiqu.im: 
Sj  fua  lKiesellcodem  tcmuorc  quo  hhusiFacitergoipfiusptctcTiuoteita- 
rneiiciun  ouUt.m  .qucniaduiodum  &  prctenuo  fih  j  iacerct ,  idcocf  rvCc  po- 
1\ca  cradandumclt  dctci^i)Oiuirupto,velnjnipcndc),quiaquod  ipioiure 
ntUIuBictUutnpi.ioi^oicll.  Qupdtixioi.Iuitfihafua  hcrcs  cpitKhc i  hli.is 
VJJcttvqi^^ticiit^Hiwptetuinopmiodtjiiinxp     igiturex  [xntiactnlua 
C«rj  xKitcii.  Nani  queiixdmt  dumnonput.it  Datroltis  p.>llc  hh..metic  hiain 
bcrcsiJcin cwandau  lilius viuit ,  aacoque ncc  moricmc  patre,  quiiiiicci  tunc 
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fucric  in  poreftitc  pacris.primumquc  gtadum  cenuetitjhnctameti  eidefiiit, 
quod  in  caufa  fiicccdcn  licam  fratcr  prxceflir,  Itaflc  nosdianius,n.ortuo 
;i n  o,  euamli capax  illaellct  fuccciTionis ,  cdlante  iam  exclutto^eitatiitiria, 
qium  noi,vc  Bartolo  iiidulgcamm,poivmus  elfc  tcmporalcm  ,INM  -Jeota- 
mci  .<      iilii»i  hc:i  fuain  hercdcm  ,  quia  vt  iit  fua  hcres , non  fuRicit  quM 
pnflk  litccedcrc  iiui  litetiamin  potcitatcprimiimqucgridurn  tencit,ijiun- 
Uiin  aJ  ciuMinfucccdcndi  quorum  ncucrum  concurru in  hac  rilia  eo  tcm- 
porcquofiatcr  mortuus  inuciiitur.  Qiiomodocnim  potdl  ellc  111  poteitate 
pattisiamdcfun&i  i  i.vlt.o.dt  colUt.konar.    Atqui  iuit,inqu;es,eotcmpore 
qu  .paiermoricbatiir.Egoveriinoiiiiego,  qui  um  totticcrcontraBarumitu 
ho<  defcdo.  Scd  c  itn  BjiloIus  non  pauacur  quicquam  ei  prodelle quoJfiv- 
ritin  patrismocicnti<,  poiclucc  ,propcer  imp^imentumnmnfenijfiiper- 
ucnicns  cxLkilinnisltaturaru: ,  dico  cxtincbpet  mortcm  patrisiuafMtiu 
poccicaccquo:  ius  fiucatcs  m  perioiu  hmus  tilia:  mduccic  non  poUKnt,ilia8c 
nouaopuscilc  potdtaLC,&  conicqucntcc,Deu$  bonc,quot  &  quataabfutiJi, 
nouopatie.vtiurfum polfitricii  iua heres qux delicrat  clfeeo  teinpotequo 
clfe .icbueiac'  Nec  canwn  qutcquam  ptofecetis euamfi  nouum  huic b\\zto- 
rclfulcicuum  patrcm  dcdctis,vt  raciaseani fuam  heredcm,  nififaciaseuim 
vt  pn  muin  giaJum  tencat  in  caufa  fucocdendi,  quod  tamcn  facere  non  pof- 
fis,quta  fcmpcr  vctum  ccKdiccrc,  hlium  totovitx  fux  tcnipotceam ptxcd' 
lifle :  nec  tanc jm  in  dchciouc  quod  luflicerct  ad  faciendum  nc  blia  cJlctfi** 
lic.es  ii.LUnpto.ill  iuij  fUto  6.tn  frtnctf.-o.de  tamflsMft.fcd  quod muho fJi» 
elt  111  ipfacuatnacquiliuonchcr^ica0s,cumn6dubicet  Bart.quin  patrero- 
tdcacodefunito  foius  bhus  hcreditacein,  quadiu  ipie  vnierec,  habituruselSt 
ctiain  ignorans.Qupigrtur  lure  niii  lui  hcredis  .'QubJ  li  tilia  noueil  fiiahe- 
rcs pamqm rihunihabuit  iuuin  heredcm lolumquandiu  vnxir, qnoergoilh 
rc potent  rumpcrc  tcftamentum  polt  mortem fiii»?  Nam  quod  Bartolusre£ 
p&dcc,quia  pollibile  eft.vc  ahquo  cafu  fuccedat,!arisTaccre  non  pc*dt.F»fto 
eiuiu  per  patrcm  ceftamenco  ,  prius  eft  vt  celtamencum  vel  inuulc  dicatur, 
vel  rupatur.quam  poflit  cr  ■cuii  de  admitcenda  rilia  ab  uucftaco.frxpoitct'' 
igicurclt  vcdicamuscam  rumpere  ccilamencurn ,  quiatuncfnccelluiaiic^ 
incdcaco:  Ciixn  e  contrario  euamii  poftmortcmfihiqui  (oliupatninteiiaio 
hetes  exciulict^ncegrum  eflcc  lusfihx  vc  ipiaquoqueab  intel^uo rucceJcrt 
pullet ,  quod  numquam  admictcndum  cii,  dicendum  ellet  ideo  polTe Um* 
fuccedere  ab  intciuto.quoj  ccftamciiciim  veiiiullum  rccllct,  vel  rnpiJletJ> 
enimdemum  rumpic  qui  non  foldm  inucrac  leprxccricum ,  fedeciani  iu* 
ahtl  nuUu  tnuciuatqui  um fit  heres.  hi  propouto  autem cdm  appareat bli 
non  ciTc fiiam  hcrcJcm  teporc motus pat r  ■  s ,ncc  quandiu fihui  viuiuadeotf 
nec  poft  fili)  moncm.vt  ptobaumnu.  quidm  f.uebimut,hliuin,quadnjvaic, 
fiium  hctedcm  fuiile  patri^c  quidcm  cx  tertamcnto  cilm  fuent  inftitutuj!^- 
§.t]H-/u»t>/>fotc/i*ie.n./i tptti  tmtj[.c*ut]jt/l*m.  An  fbttc  detcnot conJi*» 
erit  fiiij  ob  ld  qood  prxter  ftatuti  fauoiem  &  autoritatcm  habeat  ettam  f* 
crisfui  volunutem?  Acqui  ab  1  ntefcaco  non  ei  obftaret  forcn  quomimu  dKt 
»pfc  fuus  hetcs  patri .  Ereo  nequc  obftabit  fac)o  td \  amen  to,u  no  alia  ttw>& 
rumpendi  pcr  hham  teftameno,  qukm  qubd  aliquo  cafii  poiljt 

fuccedere^ 

intd tato.quia  nec  poftet  fuccedcre  nifi  pofi  filui  eocafu,  quo  nlias  fuperi»' 
xUfcc-Scd  permitta  muiettam  huic  filix/yjantum  volcs,vt  tatno»ittuMt^ 
tum  patxis.  Numquam  tamcn  probabisrunipcrc  ipfouseA  foia  tiiofre» 
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ftiria.Qjrder.im  li  i  ollcc  illapaui  fuatdcie  vtm  ktcitLfiStfrttttitutj' 
D.de  rniu/f.rupt.  Quid  Ii  iioi)  pollct,h.utccxclu!.i  per  paCluin  deitu  fi»  I  cdf- 
do  inuumcuui  fiatBC  BjycrtBtepoft  mortempains:-  Euiumqtic  tcmpore 
huiufmodi  pa&ioncsdc  »on  fm  tcdcndocuain  iutc  ciuili ,  valctc  ccrtiin:  tU 

t.fi fu*nd« ut$JBkd.CJi mdfjtMm.  Qim diccrct  luscafibu . ;cit.-.i:  cntutn 
runipipcr  filum  ipfoiutc;  An  iotcelUiummquodcxd;.iiiifil]ain  i  futcd- 
fioi.e  inteltati  qu: i  diu  mafi  ulus  \  iu:t,hoc  ipfo  lubct  s t  poft  mortc  maft  iib 
filiafitiplbiurehcrcspatrifua  &  ncccliaria,  ac  proir.de  cua  mu.ta ,  vtc-eat 
bcneficio  abftciirionisex  cdi&o  pixtoru  l;  fottcpatcn  am hcicditatcm  vclit 
omitterc;  An  non  potuis kJ  agic  hoc  lutucum.vc  quandiu  mafi  u'i  fupcrfunt, 
nulla  procnisfilix  huius  racio  habeacur,  non  magisqujm  li  m  rccum  natura 
non eiTec  >  Ec  vc quemadmodum  poft  edtflum  prartoris , qao  bencficium  ab- 
ftencionis  induttum  ruitdui  heredcs  qui  iurc  ciuili  funcetiam  ncccflari|,  dc- 
finunc  ciTe  ncceffarij,  nunctes  tamc  iuiiiic  pct  huiufmodi  ftacutum  filu  quq 
aboquinfic  fua  &  iicccluriahercsforct.no  lolum  netefTaruhcrcs  116  lit.lcd 
nectua,ac  ne  quidcm  voluncaria,i  i  eft  nec  ii  vditquan.iiu  filius  vium  Pcf: 
niortem  igituc  filij  ctiamfi  admitiatur,  quod  fcmpct  negabo.pollc  tll  m  efle 
ncredem  u  veh»,  aliqua  tamcn  vo!uniac;s  dedaiauonc  opus  cf  \  vt  pofllt  illa 
fieri  herespatri , cum  quoquc  cilm  nihil  ei  obltat  quomuwi,  hcrcs  ut  fi  vclit, 
hoc  eft,cum  patcr  dcccflit  iutcftacus.Quito  magis  cutn  ci  0blt.1t  teftameiu 
quodpndsrumpiopotteai^  potHt  lpfaap  intclhtofuccedcrccciilimaximc 
velit?  Acfi  aliqua  volunucis  dedaiacione  opus  dt  vc  rumpat  teftameiitu,non 
ergo  rumpit  ipfo  iurc :  ni  ipfo  lurc  ficu  Jicitur ,  quod  fic  fola  ltuis  potcftate, 
cVnullohoniiiusraccoin  cam  rcm  rcquifito  j  vtctim  dicmiusa&ionem  a- 
Lquam  Colb  ipfo  mrc.auc  pcr  cxccprioncm.PornS  ftatim  atque  admutis  filii 
hanc  prxtcnum  non  rumpcic  cdUmcr.tum  ipfoiure.habco  quod  volo,  N6 
pofTc  igicur  mccuni  illum  rumpcndi  pcr  fili  am  ccftamcnci  impeJitc  nc  mte- 
rimfihus  tnlcicutuspolTiihcres  cfTc  cx  ccftamentOiQuuiam  ptobaiu  tum 
denium  non  poile  arquiri  hercdiutcm  cx  tdlamento ,  quod  in  co  cft  « rOpi 
poflit.v  im  poccft t umpi  ipfo  lure,  11011  euam  fi  rumpcnJum lit auc rcfcmdc- 
dum  pcr hominis  fa&um  &:  voluntatem.  Ac ruifum  li  filius  exeo  tclhmeto 
quanJiu  vixic  hcies  fuuscfTe  poiuit , &  fuic ,  quomodo  ficri  poteft  vt  poftea 
rnmpaturccftamcntum  qnodtemclcoi.firmaiiui.fuiti>on  untum  per  Jeg6, 
fcdcciam  per  fubfeaicam  ex  eo  herediurisacquifitioncm ;  Eilcc  tolcrabilius 
vtdicetemusteftamcutum  hoctcfcmdi  pct quetclam  irfliciufi  tdtamcnri, 
curn  dixenmus  hoc  vnum  fujicreflcauxilium  filio  imn-crcntct oJicicdato, 
eriam  poft  aditam  cx  tcftamento  hcrcdicatem.Ac  r.cquc  hoc  dia  pOteftJNon 
enim  tcllatus  cft  conua  piccatisofhcium  paccr  qui  filum  pmciut.qui  fue- 
bat  non  pofle  libi  ab  inteftato fucccdcte quandiu  mafculi  hipeiclTciit;  ncque 
verbalijpolluntdc  mofriciofocor^ucriquam  qui  lushabci.t  fucccdcndi  ab 
nicdtato,/./>^?A«i»M</d.  $.  1.  £>.^i>;«/«y?^nii.c<quideminfpedotcmpore 
moms,cum  legiuma  iuhil  aliudfit  quam  portio  potuonis  abinteftato  con- 
rincetius^dcu,qur  moiiccccdtatorcconungcrcc,  fi  is  intcftatus  deceflillct, 
vndccft  quod  nec  in  aln s  bonis  legicima  dd>ctur,quim  quq  teltator  reliquit 
Ccmporc  motris  (axj.cum  <jntrttur  6.1.  p*r*nt$i>uj  8 ./.  qut  nuftr  p.C.de  tnejf. 
ttfiAm  Atqui  infpedco  tcmpote mottis patris nullum  ius  habuit  harc  filia  fuc- 
cedeivdiabintcuacoproptcrftatutarianiexclufionem  :Ergo  iiequelcgitimT 
pcccndx:proiudenec  propoiicnd.r  qucrclx  iiiofficiofi  tcftamcnti. 
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Denhii  t&furdit  qut  txfupradttt»  Barteh  di/Hnfhent 
fcjuMntur. 

C  fane  fi  vera  e[Tciopi:>inBartoli ,  vtteftamentumin  quofi- 
lia  hacc  pr.ttertu  cllec,valercc  quidcm  ipfb  mre.fed  per  hJiam 
tamci  i  pixccntam  rumpi  aliquandopollet,  idcoquc  hliusi» 
tcrim  ex  co  fucccdere  prohibeietur,  non  illud  cantiim  abftir- 
dum  fequereturquod  lamdiximus ,  vi decerionsconditioriis 
ellet  hl.us  hcres  i  pauc ex  toto alTe  inftituuis,  quarh  fi  patct  incdtatus  de- 
cefTilIct:fi-J  illudetiain  longc  abfurditis,vtfilius  quandiu  vuillet.nenueexte- 
llamcto,  r.equc.biaiellacohcrcsfuille  intclligcrcrar,  nc  quidemptoea 
partcqiiam  haberedebuillet.camctliab  mitiocohcrcdemab  incelUiolote- 
rctn  hjbuiUet.atque  itavt  nihil  ad  fiios  hccedcs.liue  dcfccndcnce*,liutcxtra- 
ncos  uanfinililTc  viderecur,cum  omen  m  vtrunique  eu4tum,td  eit.liue  fub- 
liuVice.iiue  rupto  teftainciuofuillcnlle  omnimudo  fuccelTurus,  liftatacum 
nullum  fm  I  lcncx  ceftamento  qui  Jem  m  tottim.ab  mtelcaco  aucein  falcem  t\ 
firmme.ptoboh.inc  coolecutiuncm  ,qtna  u'euri  voluntimetprctes,ohuui(- 
tnodi  telUunc.icoquaidut  pcr  riliam ruiiip;  potcft.fuccedere  filium nonpof 
lc-.ica&  multo  magisfatenUuvicu  qumdiu  aliquocafu  fucccdiex  celume- 
topoccft.non  dc&rri  ab  mtcftato  hctc.1itatem,/.?«utti«/M»  59.  D.  dt  stfutr.bt- 
rtd.l.<fH*ndtu 89.dtreg.mr.  Atqui  cx hoctcltamcnto potcft  filiut  retrovtdeii 
hetcsni:(Ii-,fLilicct  fi  cclbmcntum  pct  filiam  nunquam  rumpatur,iiuc  quod 
nolit,vcdiximus,liucqiiodnoijpoffit  fucceJere  poft  firatris  monem ,  cn 
non ipfoiurc rumpacur,fcd  eademum  vnlete.  Dcmde quid li  filia  moriatnf 
eo-cm  tciiiporequofracerjfiiru/Tisin  eadem  naui.vc  nopoffitproban  eam 
fupcruixilfe-.q  landorumpec  teltamcntum  filia  qur  nurquam  fuccedecErro 
fccu-id.im  Bartoli  fentenuam  dicendum  erii,filium  hunc  ncqt»  extcuame- 
to,nequeabinteftatohcrcdcm  f.iirte  incclirgi :  atquc  ita  necellanum  eiclT* 
dccretunipr.Ttovis,id  cft,dccretalem  bonorum  poiicflioncm  vt  et  iiiiqniuu 
occurracur qu3? cmcrgcrct,ii  intetea mor:ens  ad  hcredcm  fiium 'tranfinitte' 
ret  ii)hil,qii«niadmodiiiv.  Papinianus  fcribit  in  t.ventre  84.  dt  tttfutr.  btrii- 
tuniUI.+  $.vh.&l-<.D.dtbenir.pv/ftmtrj«b.&x.w\tnap\ivvcm*m  vele* 
lpiis  intcrpretibiis  hocdixitvc  in  cafitprcpofito  neceiTarium  iitfiliodeaetu, 
•Jc  vtpropterltatutum  inipfius  fauorem  faftuin  nihil  habeat  is  qui  fcdulo 
ftatuto  faltem  ab  mteftato partcm  fiiam  vhilcm  ipfo  iure  habiturus  lu  ':.cu 
tc  ad  qitufcu"que  hcicdcsquantumuisexuancos  tranfmilfuiiij,/.i»p*Wk0<' 
^.C.dt /teit.hertd.Net  ^ofhsdicmfihiim  inhac  fpvcic  quomftano  mori- 
tur  clle  iiitim  hcteiem  patci  abinteltato ,  qubdc.xmdccettum  elle  incip»* 
non  polfi  illum  amplils heredcm  efle ex ceftamento , vt  in  cafu illoelcganu 
quem  Africanus  tratut  in  I.fifilim  1 6  D.de  Iiber.($-  pefthum.  de  cuius  fertcn- 
tia & conciliauone  cum  dl.vtntrt  fcripfunus  lib.i.fconiecf  .cap.10.  Nam f*- 
fpondebomuldsmcidis:primuminfpecieAfricaiiihoc  cfle  diffimile,quod 
lubcratmetustumpeiidi  tpfbiuteteltamentiper  agnationc  pofthuini  pta;" 
tenti/]uxresimpedicpeinceTimpof7itfiliusfuushereselTeex  eo  ceftame» 
to,nifi  wio illo  cafu  quc  ncc  Africanus  priccrmitcic  ,quo  fubfticucus  aliOtiis 
|it/.]ui  fuftineat  tc(Uinentutn  »11  id  vfijue  tempus,quo  fcjri  poflit  an  pd™» 
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mus  nafciturus  fir.nect.e.At  fa  cafu  >;o(tro  certuni  eft,nullo  modo ,  nulloque 
cafupollc  iumpi  teftamertuni  ipfb  lutcpcr  filiam  ,vt  lupta  procauin.us. 

Dfnnif  fn  iffa  qrrrft  Afncanifthut  ide<\  fritclligjpir patri hcttteJlc  ab  mtc- 

llato  co  pnmuni  mtbno  quo  inoruur.quia  tunc  tcmel  taciu  s  hctci  rcrrtanct 
luperpetuiuu  herescuam  poltmoucnifuar.i  ,ntmmtm  in  pcdona  Jtcicdu 
fui  perquem  repr.tl*entaiur,&:  .v:  quem  ua.:fnuttic  hcrcliuttni  patcri  ani, 
quaii  lam  iplb  mre  acquilitam.At  in  fpecic ijnm  uattan  us,  etiamii  fiJnu  m 
morosfuxinttanuinciperetellc hcrespatrisab mtcftato  itl  li>lidum,tamen 
non  durarct  acquiliiioillahctcditatisuili  vnicoillomttantr.  Atncquolloi- 
pfbinltanti.in  quoncmpedelincict  rilius  hcicsciic  ab  mteit.ico,  tametii  an- 
tea  tuilfecQui.ueseim«thtuuin.iuconccptuinctt  txuauHm  mjfcu/n  f 
Imfamtna  non/uccrdtt,iM  vt  Bartolus  punit,  queadufijue  mjfcult  (mfmrit, 
certum  eft,  li  quaudo  nctetlc  lit  eucnircquod  vult  Bauolus ,  vt  filius  dclinat 
heres  elle  ad  hoc  vt  fiJia  hcrcs faeri  polTit ,  non  aliter  pollc  illum  dcltncre  cl!c 
h«edcm,quam  lidclinatco  inftand  quo  inoritur  ,quia,  vt  fuo  loco  olten- 
tJimuyiott  polfct  is  qiu  lam cllct  mortuusdeiii^cre  hcres elfe , vt  ncc  uicipe- 
ic,/.fttt*  fcriptum \\.%.vlt.dc  Itber.G- pofth.l.GAllut  19$  m  omtutuj,eed.  At  111  • 
hiJabfuidiusdici  potcllautimpoiTibilius  ,  quam  steodein  tnltanti  ircipiat 
quis^definatiusa]:quodhabcTC,/.Ti//ij<-;<»i  mcneturii.D-de  t/itfr.  Non 
potcit  igitur  iilms  incipctc  hcrcscflc abnuettaco  co  lnltanti  qtioironinr, 
ctuu  co  ipfonutanti  deiircrct  cflcli  antea  ruillet.  Dices^ion  dclitunim  riltu 
heredcniclieptoeapartequxipfum  ab  inreUamcorungit,  fcd  tanttim  pro 
parte  fororis.Nec  entin  lututum  ctim  admittit  filiam  r<>ft  niorct m  rili j ,  ad- 
nuttit  cam  ad  hcrediutcm ex alfe  &: pco pattc  lili), lcd  proca  tantilm  paitc 
quatn  ex  tempnrc mortis  patril  habitura  ei  at  ab  mtcltato  fiha ,  li  per  Itatutu 
exclufa  uo fuiilet. Qtudni crgodiccrc liccat.incipcrc filium  cllc  hctcdtin  .tb 
inteftato  co inllanu quo moritur,  fjltcm  pro  virili  fua pornonc ,  ita  vt  tranf- 
mittatcam  ad  hcrcdcs  quofcur.quectiam  extrancos?  Vcrtim  rcfpoitdco ,  r.c 
quideni  hocdici  poilcquu  ficn  ncquit  vt  rilius  lit  heics  abmtetl.ito  propar- 
te  quin  fitin  totu&  ex  lolidoallc.li  nullumhabcac,ncc  habcrc  vnquam  pof- 
ficcohcrcdeni.fiquideni  lushcrcditatismdiuiduumcft  ,ncc  potcft  HtlurCti 
pcrfonaproparte  reprzicntari.  Atqui  piopatte qu.c  tilj.nn  contingctct  re- 
uio  hetcs  eUcpotetl  eo  inftanti  quofilius  motiiunnon  ipfcfilius,  quia  vt  d'- 
zi^delinerct  potuiseo  ipfinitfuiiu  heteseife  fi  antca  finlfcf.non  fiha,  quoma 
per  itatutum cxcluia  eft  quandiu  films  viuit:  vcrum  autem  cft  cn  inftanti  fi- 
lium  adhuc  viucrc.Quomodocnim  iam  mortuus  morcrctur:  Ulud  crgo  con- 
fequens  netelfano  cit^vt  filtus non  poOit  fien  hcrcs  co  inftanti  quo  mornur, 
nequidempiofua  p.rnc,  quia  ibrorqux  viuo  eoadmitti  nunquatn  potcii, 
nec  panent  ei  tacere  potcft.cum  is  dcmum  pai tn  faciat,  qui  concuucrc  a- 
liquando  po([cxJ.pl*nc  ;.;.<)  fi  comunfhm.de  legat.l.fipcft  mortem  ir  $.  liberi. 
D.de  benor.ptJf.ttnt.tAbul.  Qtufquis  autcin  hcres  poteft  ellc cx  fcmillc,cuni 
ueccf Ic  eftdi  cohcredcm  nuiluni  liabcat.ncc  habcrc  vnqtian^  poftit,  *d  cx  to 
to  aflc  heredem  cllc,vcl  nc  quidcm  ex  femillc.  Acccdit  quod  lu  fjxrcit*  d.  I.fi 
fUiuuOde  Merg- pofthum.Ucci  filius  non  incipiat  hcrcsctlc  abintcftato.nili 
quo  initanu  motitur:potcrat  tamcn  fieii  vt  longo  antc  mortcm  luam  intcr- 
allo  hercs  eflet,  autcx  tcftamcnto,autab  inteltato.  Ex  teftamcntoquidcm 
niulier  preorunsaborturn  fecillct,nec  pofthumusnatus  tutllct:  Abintc- 
acoautcm  tir)  conuatiopotUHiinus  pra-tctttuscoviuo  natus  tuillet ,  quia 
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nafcendo  rupiflet,rumpendo  autem  fucccllioni  inceftati  locum  apetuiflet^- 
deoque  lplc  ao  intctvno  exmde  ipfo  iurc  fucceflilfct.ln  fpece  verb  noftr_  ti 
mifcradtcoridiuofiiij  fecuiuUm  Barcolum.vc  nullopeiiituscafupoffitbe 
rcscllc,  ncquecx  urltamaitoquandiu  viuitfiha.necjue  abmteftato^ouandra 
ipfe  viuit,mli  incipiat  clle co inltanu  quo  maritur ,  id  eft ,  quodcliniuufic- 
iet,vt  polt  filt  j  obitii  rilia  fjpcrftes  fola  patn  heres  eflet  ab  mteftato ,  bocctt 
non  ptofua  tantum  &  dimidia  heteditaus porcione.fed  m  folichim  ,&««>• 
to  alk  a.li  fratiem  nullum  vnquam  habuillcc.  Ad  quid  cnim  aut  quomodo 
obitarec  nratcr,  polt  cuius  duncaxat  mortem  tcftanicntu  patiu  dd-tueretnr, 
vt  fubuLfiW^cc  vald.diflimiLcei  rauocinatttt  Papin.in/.tA.«f^*6«r« 
vt  <> (ptati.DJt cond>< .1»;} >t J<>mx\  ficeftamentumrutnpi  nonpoceftnilipei 
filiain,camquc  fucccdcntcmpacn  :ca  vcro  ad patri s  fucceflioriem ooo pout 
adtrucupoccitquamlraccr  dcccllcnt.annonbenifetpituT  nonpofetcft»- 
mcntum rampi  mli  poft  mort6  fil i j ";  Prarfertim  cum  poflit  filia modgBWm 
fiJius  viuit,hoc  dt-eo  iplb  uutanti  quofilius  ipfc  montur  itavtn6pomiptc>- 
bari  filiam  fuperuixiile^.^*«</^ p*r$ttr  i6.mdm  dn*tft^.Djtt*MMt} 
t.Statwi  4f&  i  Cerntltt  D.de  ittr.ff.Quod  li  eucnnet,vuquc  lilius  hic « teila- 
mcn to  hercs  fijiflc  diccretur.  Qiia*  ces  racit  vt  nd  poiitt  dici  eum  ab  intciiato 
hcrcdcm  exuufle.vt  nec  inipccic  dJ.vtntrtjCfiu  cuncHtfilituheresabioK- 
ftaco iii  moccis  Uc  uiftanci,cum  eo  moncnce ccrtu  eflc  sncipit  neimnemd 
tcftamento  hercdcm  forc :  vt  Ait  tcanus  difputat  in  dJ./ifJmt.  Nam  li  repli- 
ccs  in  fpccieilla  Arricani  aquc  potuillc  obiici  qubd  tcftacohs  vxot  ptxgiii 
poccr.it  tnoti  eoipfo  inllanu  quo  filius  mortebatur,  quo  calueuenienteniU 
obitiulletfiboinfcicuio  quominiis  patri  fuo  hcrcs  exteftatrtftonnn- vide- 
retur.Dicam  potuillc  quidcin  mui  mauem,fcd  non  fcacim  co»  fequcnsfore 
vtnon  potuJilci  adhucrumpi  teftamentum  pet  pofthcimum.liquidetn  pot* 
tat  moticns  macer  partum  viuum  edcrc ,  aut  ctia  cx  morienuseiusvtcwei- 
lcaopofchumuscxtrahi/i.D.if  mtrt.tnfn.  quod  fufficicbatrtpofibnnii»- 
giiauoiietefcametmniumjpetctur/.fai«A^iar<ir  xt.D.Jthitr.t^ftfi.Q^ 
li  vrgcas pot.iilIc ctum  potutumum  mori  eo  ii.fcanu quo&  fihus  lamnaws 
motiebauit^idhuc  relpondelHt^rxpoilcrum  eflc  &  abominabik  vt  derr-*- 
te  pof.htimi  ua£tetur  pnufquau-.  iitcdicus,Non  potuille  autem  illuni  eoi» 
fauti  quo filtusmotiebaLtn  &  nafci  iin  ul,6_  iiioit.  Eft  itaque  noftta  fpece 
finuliot vriqdC  ex  iisqujrapod  P'pinia'  um  traitantui  m  d.Lvt*trt&  M 
«//.quamet  qiir  ap  :d  Aftica  um.ndi  ii ptmix. conicquenter in propoluo 
cafadice.iduu.  efi.admilla  Bartol.  Icntcnua,__  um  nequc  ex  tcftamcto,  rc- 
qtic ab liitcfcato  pofll  bctedcm efle quai  d,u  viuit , r  ec  p.oirdc  obftare iilu 
hlix  quonun us  pot  e.us  moctem  iu  ipfa  hcrcs  patn  ab  incefcaco  m  foWwi 
id  eft,vtiam  uiicipreiati  fum_s,noi .  pro  ea  lattim  portione  quaabintcftato 
hab.  ,ut_  ciat  viuo  fiho,li  pci  Katutum  exclufa  trunimi  huflet,  vetum  eoam 
pro  parte  B  auu  prxdefun  _b ,  etia  qui  fbrti  fiiperuixent  pani  per  annos  Wd 
quam  qui:  iqaiginta.  Anenim  poflet  mortuns  parti  faccre  qtu  viuus  r.on  K- 
oflct  /  Quo  tamen  admiflb  iltud  etiam  abfurd  fequetur,vt  exclufio  nlafta- 
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_  j  qux  ex  ftatuentiura  mente  folis  mafculis  prodeiTe ,  folis  veto  (atm- 
nis  ab  ii  teftato  nocere  &  potuit  cV  dcbnit^  conuano  piofn  filix  ad  acourrf- 
dam  totam  patris  hcredjtacem,  -deOque  ab  lnteftato ,  noceat  autem  6ho  rc 
propnam  quocf  porubtiem  vllam  habcre  poflit,  aut  ad  fucccflbies  fuos 
fxnuie^cikmi^ia  pauefuoiufutatu^ 
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furdius  dici  poflic?  quid  irrptobabihus?  quid  ineptu5?Augec  vcto  ineptias  i- 
ftas  non  patum  meoiud:cio,quod  Bartulus  eaitatun  vcibiexunluj  m.jm- 
/<f,aut  fi  mauis,  <fu*ndm  mi/cufif»ptrtrunt,fi!id  nenfucctdUt ,  lic  a.c  pit.acti 
haberencexprellam  adicttionem  hanc,  ra<»/n«/i/t/«To  difunflufilui  futctd*t 
ttUmfi  mtfcnh  utm  fmcctffermt,  quoJ  non  moio  commemitsum  , fed  etiam 
ndiculum  ell.  Primiim  quia  aim  ltatutu  pcohibet  filiam  fucce  ere ab  inte- 
ftato,maiculis  excantibus,aut  qoidiumaL  !  iiipereru.u,abrog.u  ptoculdu- 
bioiusciuileScvctus&  nouum,  ex  quo  foemiiur  limul  cum  mafculis  ti  m  e- 
eodom  aut  pari  gradu  liiu,ad  fucceflionem  maximeparentum  admittuncur. 
Abrogac  autem  fub  :lla  vnica  cor.ditione,//  nutfcult fupererunt.    Promdc  fi 
ccMuhuoillaexclulionisiltiusftacuurix  femcl  impleca  fit  pcr  makulorum 
fuperexiftciic  am.fi ultra  poftmodum  filiapcr  ft-irucum  exclufaimplotat  au- 
Xilium  iwiscommunisadfuccedeiidumetiam  poft  extinclosn.afculos,non 
foldm  li  hcrcdcs  ipii  aliquando extuennc  ,qui  cal u  j longe  minorem ,  aut  po- 
ti.js  nulhm dubitacionem  habet ctim  hetcditas  ad  teinpus  acquin  non  pof- 
C«.,kd  etiamfiexaliqua  caufa  vel  noluennt,vcl  n6  potuerint  fucccdeie ,  vt  in 
/iipetioribus  pi  obauimus  jquia  conditio  femel  impleta  dcficere  ampliiij 
nujr.qtum  poteft,vt  ncque  ius  abrogatum  rcuiuifccrc.  Proindc  noua  lcge  o- 
pas  clfct  vt  fiha  poflit  admicti  poft  mottcm  filq,  eciam  qui  herci  numquam 
ruilfct,nou6que  itatuto,  ficut  opus  fuit  &  auxilio  prxtora,  &  Iultintani  con- 
ftitutione,vt  fuo  abftincnte.vcl  proximo  agnato  tcpudiantc.lcqucns  admicti 
poflet,  i.pUcebat.Inflit.dtltgtt.njin.ft,cctJf.l.defunllu  (t.Cdtltgit.htrtd.  qma 
kilicetlcxduodccim  ubalaru,qux  tMos  agnatos  vocaucrac,i!e  proximo  tan- 
tiim  agnacofuerac  locuca , rec  turlus  proxmau  agnatum  vocauerat,  nili  fub 
ea  conditionc.S» fuui  htrtt  r.tme  txt*rtt.  Filia  cigo  qux  pct  ttatutum  femel 
excltifaruitalucccfiior.eii.tcrtaci^brogato  hacpaitciurccommuni.cciamfi 
noneflec  exclufa  nifi  ad  tcmpus,vt  vult  lia.  tolus.attamen  non  eo  magispt  ft 
illud  tempusiuccedercpol!ct,qniavtqiiis  (ucccdcte  pofjic,non  fuffit.it  quod 
non  fit  cxclufus , tquoniodo ceni  non  potefi  dici  poll  tcmpus exdufiis  lsqui 
non  fuitexclufus  nili  ad  cempus)  fcd  illud  prxccrea  &  omnmo  rcquiricur.vt 
pcTlegemaliquamtitvocatus  ad  rucccflioiicm,  ctim  ius  ou.ne  fiiccedendi 
iiue  ex teftamento  liue ab mtcitato  lit  cx  Icgibus ls,.<fui  tt/hfk fcff.l. vlr.v.de 
fuis (jy  Itgit.Uttt  ehuenve  ijo. Dt  vrri  figmf.   ln  cafu  autem  noktro  h  J  .i  per 
ftatutum  excluu  non  poccft  dtccrc  fc  vocacam  ,etiam  poftmafi  u)os  qui  pa- 
tri  fuperftitcj  fucrint,  vel  vno  inllanri;  ncque  cx  iure  cdmr.i  cjuod  abtogat  ti, 
vt  diximus,  fiiit  pciftacutum A  quidcm  in  totam,qu>a  pro parte  non  potuic 
abrogari  i  neq  ex  uue  ftaturano,  liquidem  ttatutum  quod  excludit  fccmims» 
qu  011  odo  videti  potcft  eafucm  vocare  ?  An  foniper  argumentu  a  conuano 
icnfu? Athocnon  futficit,quo»iam verbalegiscuiuflibct.maxime  vet5in 
inccctlionum  iure inducendo  debent  cllc  at^u,cxprciiri,difpofiuua ,  aint- 
mauua,  Sc  impctauua.  Quorum  oninium  niruldtquodpomsobieruarcin 
illuttatuti  vexbiSy  Qyndiu  m*feit/tfuptrtr*nt  fiemin* non fucttdat  *icd  de> 
bucrat  ftatutum  adderc  vt  filiam  pott  mafcalos  soQW^m^fcuhtxttert  de~ 
/Ttrrut,ftemui4  fuuedmt^lionAko^tfitieanvtcmttdeficitniiiit  msfnhtM 
eft  eo  cafu  quo  patt(  (inc  maiculis  decedne  contingerct.  Nec  enim  eo  cafu 
indigeret fiLa auxibo  ftatutiad  pauifiiccedendum,quippefufriceretciius 
communc,quod  inhac  fpccic  non  polfct  vidcri  abrogatumpcr  ItatutCqui- 
docjuidcxa  cxcJufionis  ftatutaxix  condtno  pei  defcctuxn  iuaii.uIoium  defc- 
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ciflei.fcd  dico,w fdittm  poli  mnfculot  vtmtt%  id  dt,poft  exrincbonf  mafcn- 
lotumqutpaui  lupctitites  tuillcnt.quia  verum  dt  cxurifienufculas-fivd 
vno  irrfU""  fuperlutes  rucrint,  atquc  ica  condirionem  exdufioius  itacurarix 
impletatn  clle,cx  coquc  tempote  nouq  lcgis,  nouique  ad  fuccedcndum  aun- 
lij  implorandi  necc/hiatem  Kjic  ftlix  a.ccflillc.cum  ad  luris  coritmuiusbe- 
nericium  a  quo  femei  ex  Jula,ru!t,redire  line  lcge  non  pollk.  QuM  li  dicai 
non  ruiHcabrogatum  ms commune,  nec  ad.mpcum  filix  liniphciC-r,  fed  li- 
nucatcyS-  ad  tcn.pus ,  fiUndw  mnfcult  fupert/Jtnt.  lam  refpondi  nec  aArni 
aut  minui  poileiusruiar.necaugcri  victlum  ius  filij  ad  tempus,n-C  abrog-n 
ms  commu:  .e  pro  parte-.Sc  ideb  guamui  s  ponctes  expreiTam  in  itaruto  nulle 
adiedioncmillam,  quam  Bartoiu-  fupplet  inhuncmodum  %fivtekmfad> 
txtm  defitrmtflt* fuccedatMhu*.  diccdum  dlet  us  vcrbis  non  alru  cafirni 
ligniricariA]uan)  quo  niakuli  rkccflilient  ancc  pauemjnon  euamillumcjue' 
bartolus  u  aci_t,id  dl,  quo  malculi  non  fol  im  fupcruixilTcnt ,nu-6qii-  no- 
ininc  fui  heredes  cxtuilknt.fcd  ctiam  crrec  tu  ipfo  fucceiTiflenc.  Eflet  enim 
ea-Camt7interpictarioracrciida,quxaiuns  c*>mmunis  rarir" 
fjdereryion  qux-  totum  iu-  ciiult  Dc  legicimis  fuccefliouibos 
mndque  regulas  violarct.  Quomodo  violac  dla  qux  radt  vt  v 
tcscogiuflcdc  hereditace  ad  cempusdanda,non  eriam  noftia^quz 
lbnum  ius  conferuat  fuccedcdi  unmediate  patn  lncdUto,  fi  roafculus 
tis  temporc  nullus^ir  qui  ciun  ca  poflit  concurrere :  quod  ccnringerc  potsft 
ex  duplio  caufa ,  liuc  qubd pater  n  afculos  nullos  haouerit , liue qubd  ecs, 
quos  aliquando  habuit,viuus  amuerit.  Na  li  vcrum  eft  quod  Vlpianus  fcn- 
bit  in  l.atm pnter  u  n  dep*llJo:  n.  ctlni  pater  dotem  poUidtus ,  pacifatnr 
neife  vi»t,ntn*  confiuntt  nuurtmont»  petMurM  pa&um  hoc  intcrprctaniil 
cilc,quaii  adicdum  fit  fi  vwo,vt  potteno-  quoque  pai*  conuenrionis  ad  viti 
pacris  relata  vidc  tur     diucrfa  icntenria  trucrum  dous  ab  onenbus  matn- 
monij  feparct,  quodque  indigruflimum  eft ,  inducat  vt  non  habuifle  doteffl 
exiltimetiu.  Quidni  eriam  nobis  multo  maiore  ratione  liceat  d-cere,iratuni 
quod  fiham  admitrita^  pattisfucccfiionemdefidenubusmafcuiu^cairitcr. 
prctandum  eflc  li  mafculi  defeccrinc  viuo  patre ,  &  ante  acquilitam  fibi  f* 
ccrnam  heteduarcm ,  ne  alioqui  diucrfa  lcntenua  inducat ,  vtheredicasad 
tempus  aata  filioelTc  videatur.filix  vcrb  ddataex  tcmporc,  &  quideme-eo 
tempore  quo  non  erat  ainpluis  hcieditas,quippe  c6uerfa  iam  in  pamrnoi»ii 
fil;  i  qui  heres  fiiinvt  deniqi  iuo  in  foiidum  eidem  patri  heredes  cllc  poiii<«, 
aut  porius  vt  filia  in  quibuidam  caiibus  melioiis  condirionis  fit ,  6-  runisde- 
tcrtoris,quam  fi  filia  pei  ftatutum  exdufa  non  eflcr  fecundum  ea  qur  r*c-> 
me  difpuuuimus.Quare  &  iisltatuti  verbis  retcrisqux  ponitBartdus 
dtu  mtfcuft  fnptrrmrtfiltumn  fucctdMt,  fic  interprecatio  radenda  omnino 
dt,adi  icriptum  dlcc,  nu*rtdm  mafcn/s  fuperemnt  vint  pntre ,  vt  appareat  ti 
ftacucntru  mentem  fuillc  vtfilia  cxcludereturnon  abk*lut£  &  in  ooinccuc- 
tii ,  lcd  fiib  cx^ndiaone fimnfinlitxtMrtnt  ttmpore  mortu  pntrtt ,  &  quandiij 
extarcnt  v>uo  adhuc  patnc.  Ec  huic  lentenrix  noftrx  conucnit  adpnnw  cjuoa 
Bartolus  ipfc  tradit  ad  d.l.v/t.i.ftuud»inptndentt  o.sdSC.TenyH.dt&iO- 
nes  Ulas  fuo*ds}H*ndtu,dontc,<fnondu(*ut :  quibus  Ule mouctutvt ex itaruto 
admitcat  filiam  ad  fucceflioixm  poft  mottem  fihj  qui  lieres  exucit,  quali  n* 
exdia^t  rilia  pnrcifc/ed  potiiis  fuipcnfiuc.li  apponantut  adui  habeno  ex  ln» 
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fionera  ,qtiamcondjUoiem  fufpcnliuam  kiliccc  propcer  teiupus  fubiiuel 
kchim,» iquit ille,&  probac  ex  /.$.$•/»" <pnt tt* tutor.  D.def.fpeit  tutor  f.pe/tuf. 
D  df  txeuf.ti4tor.i]u3bns  lodsagitur  de  cuccla  ieiuincntai;a  lic  ifata,  Tmui 
tjuoadin  ItJtli*  n tt,vc\,jno*d trttnt  m*rt  no irritjtutor  tfto,  aut  ct'a  K&fTltmt 
•ju-.i.i rrtpub/ict  c*u  .1  non  *berit  Jutor  efte.Ntt  diibiUCui  quu  d.nnac  ThiuS 
tator ello  poltcompictum  ab  impubctc  annum  dccimuii-.quaiiumilket  no 
comimisvcrum  lit  Titiumcllc  inlulia,fic  rcipublicxcaufa  116  abelleminu- 
rumquutuccla  pubenate  finitur lui  natura.nec  vltraeam  xtatem  poftigi 
p  •     ."•  ittgo  4<r0,]nquit8art.fM«^irr^4t//4,Qiipa<l(cipublic.c  cauuno 
ab  \.\.,mtel!iguntur  ,i~oficet  lnhadecimumquatttim  annum  ,vt  e»  in/.t/t.f. 
dortec.C.de  Mr.<4r/i£rr.hilhiiianusicribit,doncc  inuer.canum  confaibitur,t-.6 
porte  hcrcdem  a  acdiioribus.vel  lecautns,  vel  hdcuomniiilatus  inquiccari. 
Ecunicn  nemodixeut  li  hcrcs  neghgens  fitfa>confcpb«n<lo  mucnc  ano pcr 
annuin  autbieruium,iiitenm  116  ocbcrcvrgcn  cum  ,quia  lic  debet  inteltigi 
conlhtuno  in  illis  \cibis,donccinuent*rutmcovfcribttur,  ac  ti  adiettum  cflct, 
dummod5  confcnbacur inaa  tcmpus  conititucum.  Similirei ergo  &  in  pr<> 
poiitodiccnduin  dt,lututum  icaconccpcum^ioin^iM  m*fcu/ifuperertmt,fiti4 
non futcrdAt,  itaintcliigi  dcbcrcaeli  adicctum  cllct  tfuadut  rrufculi  fupererut, 
durante  icibcet  toto co  icmpore,  quo  fucceJi  potctl.  Scmper cium  pra  fup- 
ponendi  lunt  tcrmuu  habiles:&  quenudmodtiinudiculuselletquiiiccict, 
autmtelligcrct  Titium  tutorcm  datum  quoadentin  itaiia,  aut  quandiurci- 
publicx  caula  abent , v.-dcti  datum  tutorcm  ,  talcmquc  nunctc  ctiam  poll 
annuni  vicciimum  ,ec>pt.rccxuiqiu>d  veibaperqua:  tutor  daiusclt  mhil  a- 
litui  cxigantjiiii  vt  lit  in  lcalia,vcl  vt  non  abut  caula  rcipublic.T :  itafic  .»-qj<? 
ftultu.s  is  ruent.qui  cum  intcrprctibus  fentut,lupiadiais itatuti  vctbiscxclu- 
iamcllefiliam  qtundiu  mafculi  fupereriuit.ctiam  polc  acquidtam  tiulculis 
herediutem ,  vt  mferat  a  contranofcnfu  St  pcrincctpreiatioucm ,  cclHuc  i- 
giturexclulioneinA,qi-od  ncccluiioaddcnciumelt.vocatam  cilc  &  adiiuc- 
tendam  filiamomni  temporc.omniquccaluqiiodeficuiic  mafcultctia  polt 
acquilitam  hctcditatem.  Noncnim  magisabkudum  auc  impoflibileelt  vt 
cucorem  lubcat  is,qui  um  raauscft  pubcs,  quam  vc  poflii  tilu  liuccdeie  m 
eaherediutc  quar  lani  hlioruerit  acqunica.  Neqiievero.cumheredicasfilio 
acquiiitaelt.potcic  ampliusdicicxcliifafilia  pcr  lcjcuuini,fed  pcr  acquilicio- 
nem,vtexeoapparct,quodetumli  alij  quam  mafuilo  acqu:ltta  elictherc- 
ditas ,  puta  cxuanco  hcrcdi ,  non  miiuis  exclufa  cllec  filia.ccunui  lcatutum 
nuJlum  ellet.quia  nccvlla  fupctellci  hcrcditas.qux  acquui  pollec.conuetla 
iam  ca  quac  fuic  m  paciimomum  hctcdis. lcaquc  u  ei  faueic  ii  atutuir.  vcllet, 
non  furnccret  vt  tollcretur  impcdimentu  nulculoru  pcr  illa  vcrba ,  tfu*rdm 
msfcuti fuprrerunt.  fed  opottcia  prartcrea  &  ante  omnu  tolli  impcdiiiiciiiu 
acquilitionis  hcrediuus.  Quam  Ml  rem  nemo dixcnt  apta  cllc  auc  fulScien- 
tia  verba  ilia  ftt*ndiu  mafcu/i  fupererunt,ci)tn  isqui  fcmel  hcres  hiit  non  dc- 
iinac  efle  hctes  motiedo,led  tranfmucac  adhcredes  fuos quoflibcc  hcredu acc 
acquilicam.  Opus  igictuciret  Uatutoquodciceietapciusitdifertij  veri  is 
afhrmacjuis,PoJ?r*'«»c"/<'/  mafeulot  etmmfi  heredet  extitermt,fi!i*fucced*t. 
Quale  umen  ftatucuin  in  toto  terramm  otbc vix vlium  cxtare  ai  bitror.adeo 
fueruntltacueitcs  omr.es  interpreubus  nolttis  osniubus  pi udei  tiotcs ,  qui 
videruntnon  polfcexiurisrauone.atnequcex pobbca  homtnuin  vuli.au 
dan  hcrcduaiem  ex  tcmporc  &  ad  teinpus.lu  cuiiu  tietcc  vc  hcicuiuues  cu* 
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quamuis  pocueric  milcs  vttiquc  fubftttucrc  in  vtrjmqnc  c-tfum  ex  priuile^io 
ir-1' L.in.iJ  ctt.iiue  non  cflent  'hcrcdcs.iiuc  mtfnftoa  :i  teiligi  tan-.c,.  meum 
cafuru fubllmuue  .juo  Jieredes  mn  t"u>flcj.t,nifi  cxprcflc  id  voluenc.  Non  de- 
fcctu  poteft  uis  ,  fed  voluutatu ,  quia  cam  alicnum  e(t  a  racione  iuris  vt  polt- 
quj.n  v  us hrrcs  futt alius  poffit  hetes efle  in  eadem  hereJiute.vr  I  ou  faule' 
prxCuueii  fum  lic  dt  eo fuiife  cogicacum.  Nihilne  eigo prodcncqucd  ltata- 
turtt  conceptum  lit  per  erufmodi  dictionem  jMdnJiu^iut  al.ani  iinuiem  qpi 
Ci  fufpenfiua }  lmr>  prodenr,  quod  a 1  hoc.vt  pofTit  filia  fiucedcrc  quandiu 
mafculi  nfl  fticceiicnnt  cum  effe£cu,liccc  fucrint  fuperitites  tempocc  mortis, 
non  quali  vodta  ipfa pet  ftarutnm.fcd  tai;quam  rton  exclufa.  Nafti  &  fcruo- 
toftacuto  irmafculi  quipatji  fupeTftires  ruiHcm  abhemfnaccpaieri  aab- 
ftjhertC  .adhiicpofletfilia  fuccedere etiam  pro  fr«rum  poctionibus,n6  qut- 
dem  mre  ciuJi  ct  qito  fui  hcrcdes  funt  mafculi  etiam  qui  ic  abftiiiueruiicled 
ture prxtorio per bonorum  rxirtctnoncm./.Mr nntrtQu  4..  :•<•  rt tudtt.l.dtfi- 
Vkvb.C.dt  legit.herrd.Vcncm  ergo  fuccedcricx  eodem  lurecomnmni  ptc,co* 
riofilia  quandiu  mafculi  non  fuccclicnntcumefle^u.quxtamenalioqui 
cV  ab inmoA'  w  pcrpcnium  cxclufa  cflec ,  li  itatmum  ita  concepttrm  propo- 
neretuTfvr*»rrrA«w  mnfcnht  fili*  mn  /Wcrr^j/.qua  eocafuadexcludendam 
filum  .aufrerendirmque  ei  ms  communc  fiiriiccrct  itufculos  tempore  monis 
extialle  ,&  co  inHanti  quo  ctepic  fuccedi  polle :  quonii  ca  verba  txttnnbut 
ptxcila  funt,&:  prxcife'  telata  ad  inftans  monis  i  iton  fufpenliua ,  ncc  tractii 
fxmpons  habentu.vc  fctiplimusin  £rr#r.<?.c^-io.Z)rf4//.i7.Pcrpetu5  aucciu 
vcrumcft  fetnel  exclttiarnfiliani  remanece  m  perpccuum  excluurn, 
faltcm  otm  exdufa  cftper  acquifitione'  heredicatis  fccutamin 
pcuonamafculocu.Scdpereamus  ad  refutanda 
•cxtcraquxin  Bartoli  dittinluoac 
fequuutur. 
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,Vtlu.''  .«,'r..4«.-  j-^^^-kVr- 

£d  ^tlflr  iu^^ptMltiitt.r.um.^D. (Ugfi, ^frtbf^Sa  uatuiumw- 
Tfcj  luJ^  Llaiu^uoaJutquie faiaL^ulw  /upciu  u'»c . l1un  UIU- 

JS  vi  i»4« AH^  tplkiyjpjpjurtiJnipae  nonpuf 
fctqu^J^u*  twa&uk»  ^ithuci«.,Iiinc  ciuni  prflamicmni  iawim  »* 
Lnitquaiiduvjuc#tMi-»£»lu^^  iMa9^at*lJ!t 
Ut  n* \uD,d»uft**m}u-  Adnututc^gp l^olusquod  hoc  cJu  nulouas 

qi^m^uicJwtc*iii,^cvMi^^ 

liustatncn  iH><rit«Wl*»WW»"m^  ^101* 
tfau*;t;u>  iuvA-ti^t.^UiMWiiatOf^  nvpm-i».  ina%li  ,at^»  naiYuiusaM 
ttilftine«o iiffc. imtujyiani  lurtku  luqu . uadiuo7tf$Pca  uihtl  di.uucxii 
imi>  tiuune  H  usgulis  imwi  abliorreat.Jdt  illiid  «nw,mm  .quodpoiut  vJen 
poiic  hoc  telwruewum  mqiio  hlia  ituc  prcKrua.Nam  li  vcni  cit « dt.quud 
ut  fuper«ofibusoll«>*iMUshliaui  haoc  «flc  fua»»'l>«eucmnil  oWtintf  na- 
tuto  mio«idd*e4kfii«>cl5(«t  uuellau.ituc  mUo.cu,uuc  moctistcinpus 
iixxknwtf.iluui  cuarn  «iWJUQ^oi^equisMi  <lt,ruiiu/u;ooU  tdtanciitu»"- 
Jcre  ivm.-polle^.quodd»  ■  iiobi*piobacum  huc.  Riu&*  cuamliiVM)loUI" 
gin  hoc  vcllcmusfst  «lt.u»e4umaniulti«vaj««tc^^ 
icxitus hut  poUhumusaocfilitJB capuwu*  ^ion^ico  tamen  poilct  vcrunidie 
quod  vult Uarcolus,vt  adiri «  ct*teijLam«nto  Ucrcduas  polTet.  Nam  (i bcou 
eftcomparauo,iequicur  i  connario  vcnon  poflit  adinhcreditascjicoccJta- 
rucnio  qcod  ahquancio  rumpi  potcfc  t.vtntrt  %\.D.dt  Mtftnr.btrtd.  Inpro- 
poiico  autem  caiu,  hcet  fututo  cautum  fu  ne  poflit  filia  txfuincncum  nffj- 
pcie  quandiu  malculus  ahquis viuictamen  ctiam  viuo  mafculo  venim « 
polli-  aliquo  cafu  rupi  teiumcnt^altf  pofc  mortc  mafuih  Jirgo  no  mag" 
poteii  viuus  niafcuJiis  c\ c»  tdUmeiiio  heres  cifc,quam  fi  viuo  mafcuwte- 
lunienurm  runtpi  poilcc  Panimcuim  iiuereft  quidotcftamecG  rumpituf, 
fin,oU5aliquotcmporccafir\'criimpi  poflit.Vndecfcquod  pi.Tiornumqw 
dat  bonotum  poflcJlionem  feoudum  tab.  quandiuconrratab. peti  poteit- 
x. D.dt hnor.^fsftcHnd.tat.  Audi  dicas,quod  nos  loncraBart  fupradJpi 
tauimus^on  rtmJ^Qbcala  tefum.ipfo  iure ,  ottmiMxlo  nlpactui  p«a& 
nationcm  poftltui^i  ,»ut  pcrcaptiuircdiciini  abhofubu» ,  &  ideo  iionpro- 
luberi  hcrcdcm  niafcute  qucaiuuiii  intcriir.  escotcfuhiencohercs(ic,ou(>- 
itiodoelfecextciimctiHquQdpcr  hioflicioii^uacla  nm.pipoilcc.  /whtw 
tcplicabo,  Idcm\icur ibccixiuxllem  nrima  ccu  partc  diitinclionis  Uin.' 
eo  cafu  quo  fucutfi  nihuiri^)CcfJic<rc3  ceftamencu  did  ucihn  circa  pcj; 
fona  iplius  fiha:..  puu  tn  ri^n>i>Juvi  filia  non  poflir  fucccdercquSdiUmU- 
culi  fupererfiu  NecenimmagrscpcafuBiXclt  herivt  tcltamentu  rumpatut 
ipfoiute^juamcumiutuu  vctbaficeonccpca  funt,  vtdifponantetii  citc 
telt  amcntunv.  fiquidem  non  idcirco  aut  hoc  auc  illo  cafu  potcft  runipi  td<|- 
mcmum,  quod  lUCutum  vcl  his  vcl  jIIjs  vetbis  c6ceptum  iic,lcd  quia.vt  J  * 
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J3artolus^^po(ribilo^qBixl-al»qnDtalli  nljaicpeiiaifcprxtcnta,iN:  mhi- 
Jommm  portjoabuneiiaCB  iutxcdcre.  Qtix  raUo  pctirute.W-uin  habcc, 
qU.miicumquetartdein  vcibii  tiatmam  conceptutn  eflc  pcopo:atur.  Atqui 
non  admatic  B  ttotos ,  pollc  mafculum  hcrcdcm  tSSstX  cr>  tetlamctu  quud 
petnliain  pimetuam runipi  aliquando potelt 4UOOai ttacucum  mhil  di:po- 
iucorca  tiiiar»cntum^cduiu.,lra  arcaipfws  hlrx  pcUonam.Ergo  ticcillud 
admitceredebuit  eotamqnoltauinarid:ipolij«itc»tcatcilaHKntuin,cauc- 
do  nc  hlu prxcctita  poiik  qAtai>entu*umpcrc,  quciaduiq.  m  fcuii  fitpcrui- 
w:  t  t :  :L  L,\  ■. yqi  c.iiii.  1.  fiaettaiuQjxicca  pctibtta  ipfius  hitx  ,ltuecicca 
tcltaim-  t !i  cblpo<krric»iSf  ttoe  cticas rurtipi  hoc  tetLuv.entu  ipfo  mrc  per  tiha 
pretCTica,iiue  n6ipfoiracullod  •cmper  nbftat  Baitalo,0uod  proverofuppo- 
uit.Et  heicdiiatc,q\ur< >ani  acquiirta  littnaicdtvuihuc  pttC  acquin  po&VA, 
Tcitainetti  quod  .uiqunudo  valucnt  mcncqtie  contjrnuttu  vtilitcr ,  non  Ib- 
liim  pcr  let;^,  iedccum,  quod  magis  clcpcr  ftiblcciitam  hcreditacis  aihco- 
Dc  iumlo«miiiirump*^nucpollo.Quod  mitmctuelalliinieilcapparctex 
jisqu-c  ta  m  liacDecq  m  prTcedouibidilpu;auimiu.ncc  tcpetcie  hic  opus 
dbNecvuJcbqujdproBartolo  faaiutamsilie,quavfeoiiitfita  hacqur- 
fbo.  tc  mouctut  in  tL:.milet  m*  4i.£>.  den/ifim.  tntlit.  btlicrum  cs  co  kico 
probatur  opctmc.polic  mihtcindcccdore  tcltatum  ad  cmipusscv  a  tempore 
tnrcfi.atu.n,no  1  xque  tamc  uiterre  puiTis  hoc  idcm  pcr  itatutum  hcri  polle, 
qoia ,  vt  fcptusrnonutrous  ifl  prxcedentjbus,  plus  pooeft  hac  parcc  imlcs 
qua  1.  ltatucuM»4icccrututotarinuT»vim  cV  aucoaatem  uihlii>y y  OTtUrfi 
legu.cuiai.doquiuem  c*  piusputcftquam  lcx  ipia,ciim  potcicatrm  liiamha. 
beact  on  a  le^ibus*(cd  ab  imperacorib\tui  funt.  fupta  lct;cs.Ac  multo  miiuii 
exeoJc  loco»iirurrcpofiis,quod  tameu  Barcolo  ptobandumititt.Potic  uuli. 
ceni  uadcceJerc  eenatiim  ?d  tcmpus,  cv  inteiiacumcx  tcmpote  ,  vt  tciia- 
incncum  quod  ab  nutin  ntc  tecerit.poftea  runipatur  contr.t  ipiius  volutuate. 
Tancum  eium  abelc  vc  hoc  vcrnm,  lit,  vt c  cotutaiio  non  alia  ranouc  admit- 
taruus  militem  deccderc  propauc  temporu  tcftatum,&:  pco  paiu  tcmporu 
intsitatumyqnam  r.e  alioqui  hac  contra  ipliui  voluntate  quau:  nos  poiumus 
talcm  hjiltC :  m  illo  nimmtmicxemplo  qtiod  ilu  Trvpruminus  adfert.nd  ctlm 
cefcacov  itafcnplic,  QuoAdvtmit  Titmt  btrtttflo  ^pafttnortemeitu Septiant 
btrei  e/h{hoccmm  cauivccrqiic  herescft  cx  tef&imcntn,Tittt«fntidem  ad 
tetnpusrScptkius  vcro  o.  teinporc^  fed  cum  inftituit  T:tuim  \  Iquc ad  anr.oj 
deccm.atitcuam,  li  voics,  niluienim  (eitxifnoMd  vtmt ,  ntir.i:  e  iliblttcuto. 
Hoc  euim  cafu  obunec  quod  Tryphoi unusait,  pofc morccm  Ti t ) , auc pofi 
decem  annoscacifamintcftati  locum  habere.Atin  eocafii.dcquoBaitolus 
&no5ttactamus,li  teftimentum  militts ntn  hho  tnafiulo herede  inlcituto 
illla  pvartetiillct  obtctu  Ikaiim,  perrjrKvl  fiiia  exclafaellet  a  lucccirionc  int*> 
f>.tri  quandiu  m.tfculiei<tareiu  ,  pdflct  rupi  pft  fiham  p.atinoitcmTnalculi, 
cucninK  m  conttarnim  vt  voinittas  milins  euertctetnr,ck  vt  pntiilcgium 
iM  j"  uplitismilitis  pCTnH.icinoc  miuriamconuertcretur.  Nequecnirn 
mil«  qtu  foltim  hliil  cx  allc  hercdcm  inltituit.filiam  .uitem  preccriit,  ncque 
authoc.aucillud  adtepas/ed  limpLc)ter&  abfoluti.co  animo  fuitvtvllo 
vnqnam  teporchrtcdemabtnieltatovlluin  t>abcret,pie(ertim  fihamquam 
&Wan«nitAafucceffi<>nefrtarntdtHrjirtchif^  fcuuc.  t-^tiidctgo?  Voluit 
in omne  tempus dtv«dere  teliatu<;?M.uiMr.t>  rcrN.li  to"ui  P.cict  vr tiliumquc 
hcredchaoerevoluJt^obetetetiainfii^rliitc  .Jccum  chcctu  l.iccclToteni. 
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Nemo  icicut  p.  obab.l.t«  dixcrit ,  quod  taroeirprp  tacndaBartoli  fententu 
ncc^ranodicciidumeWoni  cx  muius  pwulcgiohenTt  r^pacu^i.uste. 
fUmeutuin  P«  hbam  pwentam  .  faarquc  lcWucceffioru  wtdtau  pdt 
mottem  rib ,qn.  v.uus ew.tex:t cfi  crrcdu  nercs  pattt.  Mil.t» cntn,  pnude- 
cum  f.cuu  nullum  di. hac  in  re  rufi  curn  reftarur.iu nec ^P4" 
fur  ilhs  cafibus  qu.bu*  al>oqu.  lurc  commun.  nimp.  non  E<^d  111  "T 
cdt  vt  lublittR  &  valcai quod  urrc  cornu.u  non  valcrrt  ;  niii roue  putarnus 
22  hunc  cum  teftatu^.t.urt  mditar, , hoc^nus  teftadi  deg,ile 4£ 
La  iua  tmpugnada,  quod  amt  .«nocredcdus  dt  ^«ev. 
uacusdc m.l.Te in /.r.tf-W'/- ti^oquod rmk,  laccrenon poteft^ 
U»  bcrede  habcat  ab  intdtato poftqm fahun, hcrcdern  *>^<*££ 
oaod  voluctit  m  p«pctuu«n  vaWre,  multo  JP^^^. 
r.t^u.cnnnoreftquarnm.btispotdtas.  Nam&  ^ 
nJ>  fup^ioribu,:  non  podc  itatuu.m  facote  vt  ab  £tduuv » k*« 
hcrcdcn,  ex  tcmpoce  fic  ad  ten.pm.quia  ncc  nules  hoc  raccre  H<J^ 
tum cnioquc cumftatutumit r coi.ccptun, dt  vt  d.fponat  ^«^J 
caUo.Jo'xnbapolTu  untarncummrumpercquand.u 
muroquonucPunua  unquam  prwt«.«  ^re^g 

Lttcru  hh,  quiWsW,...  «™*»^m^?*^^l 
muni  c«ti  on  potdt ,  quia  nullus  in  toto  mre  noftro  t°cu^per«t»rr£ 
p  obarc  poffis ,  Su. «  poitfaao  tcftamcncu  quod  femel  efcctum  rubuetf. 

QJ1m,ac ncque refcind.  cura  calu.n  qucrelx  mofficmi» :  multo  nuruls«ro 
£  »£r  P^cnt,oncm  hlur,  qu*  *  rdjamenu  &  morus  ™r££ 
poulute.  Talem  cn.m  filia».  nccclle  cfcvcl  ab  nuoo  nullum 
Kcum.vel  numquamrumpcre.cumurcaean,  ''«'^"l? 
-  «rueniat)Propt«  quod  pcnn.ttcdum  e.  l.t  vt  rumP^^^uUJ 
dtlAn&pvl^  emm  nou.  acc.d,t,vc  ro<Ii»«n'P«re.n;'»2u^"™T 
TuiKn^^^ 

ouenouumcit,vtquismonatur,fed  «mun.  r*.uatio,eaqu«<.rar^c»» 
fift  33ihi?«p  caufx  eft  cur  hfaa  rumpat  poft 
Jquam  f,  fihus  -pfe  viuer«.DH*s,non ^ dl%^M^B^«ccdS^ 
5»  ipccic      ./.^..acn  cuciut  vt  nullum  f^um  »^n]^^cisa 
pcrlonam fib, qui tamcn rump.t  tdtamcntu ... V^V*1™^!^ 
frT/picie  noftra  .lludd.flin  Jeft^uoc [^^^T^^ 
valuWx  coquc  fib.um  quandru  vnut  h«eJe,n  lu.iTc  ^ 
t«.Uonc:quyrcst^.tvttantodtui««A'ablurd.« 
i»  fpecic  Tryphonun  nun.quam  .U valuitteftan.cn tum  •  «  «  ^J^j, 
acqu  r,  h«ed,L,  ouia  ,n  ea  canfa  fcinperfu.t  vt  Vf^^^^Sf 
Deindc  apud  Trypho.1mum  .d  nou.  acou.t ,  quod .  vtlex  WjJ 
poft  tcfumentumMvabetem  potcft^te  fil.um  quern  antea  no.  JaWJJ 
ETcafunoftro  ponunus  1^^!....,...  poteftate&  ^»^^ 
pore.  N.hil,g;tur  notuaccjd.tcncacampropterquod  P^l^ 
qTampr««.u ,  cum  ab  mrtio fu«KP«t«.ta  &  ^^r^^^M 
m  potcfu«.Vrgcb.s,l.^  notu  hoc  a.ciderc»quod  ^a  puit  n.ortcu  . 
cafaxfucCeffio»«s,cuiusrmtmcar»axquamd,uhbuvv^^ 

non  fithoc  ex  iure  coiurt^un. ,  fcd  «  potcfute  ^»»1'1^.1"'^^ 
JUuidii.tct ptete  adruuuruus,  probaiduin  lllud  cllci ,  quod  t-oi*»"-^. 
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DECAD.  XXX.  ERROR  VI.  ljy 
ru!us,ncc pro  eo alius  qu:fquam  probat.Poilc  fili  im  hanc  c.  pacem  fiei i  fuc- 
cclijoius  poftquam  alius  lain  fucccfiit,qutx3  sos  ncgatr.us,u  lutisconmun  s 
rado  lnlpiciatur.Fatcndum  igitureft.nonpollc heti exmic  commum  vtpott 
morteni tilijrumjut  filta  teftamet:cum,quod  vitio hlio  valutt.An  vct>  i'i  ku 
ttacuurium  contugicmus  vt  Battoli  commcntuni  tucamu:;  Nc  hocquidem 
quicquam  prodericNajn  BW  ptubait  vr.quam  poflis,  ftt  luc.ittmi  ht  i:  hoc 
polle  vthha  prxtenu  rumpat  tekamcu;m  tplo  lurc,  q>iod  reque  millumdi- 
ecre.neque  rumperc  ponuc  \iuotilio,nequc  impeditequomii  us  cxcohliut 
quandiu  vixic.hercs  tuetit.Scd  eui  ftacutiun  lioc  uccrc poflct ,  adhtK  t.;nicn 
negarem  id  f  actum  etlc  per  ca  llatuct  vetba  qux  Bartolus  jtopunu, ?*<>*/-;*<• 
mutfcmitfupererunt  famintt  tefiamrntumnon  rumpat.  Cur  cuiiii  ex  li  |  vcihs 
lnfcranimcogiuilc-lutucntcsdeceftajneiuopcr  filiamrini  pcndo  it.coca- 
fuquo  nonpollct  rumpercli  ftatuium  nullumcilcc!  Anprobab.lc  eP.  cam 
lucucimeine  fjtllc  vt  lutnpedi  tcltatv.cci  cafus  qui  tam  mulu  :am  l".!i.c,mul- 
titjlicarct.ixHiuuiiiqiiccV  luricommunt  lncognitum  inducctct,  ac  r.on  rc- 
rius  nminucrcT.tancoquc  hrimus  teftamcnti  ius  taccrec  in  fauocem  ir.ahu- 
lontmA  ad  cxclulioncm  ftrminarum:-  Lcquor  dcftatuti  mente,  quuniam 
inlpctftis  vcrbismultominoremdubit.  Uonem  rcs  habcr.ctim  vethancg-ici- 
ueconccpufitu.ccidcxrrcfscferant.vcfilianon  runtpac,  vt  promdc  non 
polliccx ns colligi.ncqmdent  perdiuiiucioncm  imellefilir  pt.rceritx  vccx 
coltautto  tumpac  tctumcrcum  poft  mouem  filij , irli  a  co.icraiioicnfu  lio 
argumenccre,cjuomodo  vidccut  argumenucus  Bittrius ,  Statutum  prokiktt 
nt fiim pratertt*  rumpat  teffamtntum  juandm  nufcuh /upererunt ,'  F rgc  maf. 
mlit  dtfUund>H4  ftrmutu  vt  rumpAt.  Qux  umen  colledtio  ir.at.i  eft,  cuain 
adjnillbeoquod.rqucfaliuniclUvtadrciiitatitnouani  ablurJau  qui  0  r 
ftitucndam  poiTitfutficerenudall.itueiiuunt  volur.usa  contrai;o  lct  fucol- 
lctta,nulliiquc  afhrmatiuis  veibis  cxprclla.  Nocilliniuniciiim  cft  ipud  ro- 
ftrosquoqucintcrprctcs,nunquatn\alCTcatgumcntum  i  cor.ti.-.iu>  lcnfu, 
quoties  abfurdus.cV:  vt  ipli  loquutur.abfonus  ex  co  fcquuur  nncllccf  us.quod 
probarc  folcnccx  l.ccnutnttatUi^.C.dt  eptft.tf  c lertc.  tlujque  plurimts  turi< 
nctrn  Uai.  Xt.il.jm  verocollettionem  elle  appatct  cxcoqut  d  non  rccinct 
Bartolusinpropoliiionccontratiacofdem  tctminosquj  fucruitt  in  dnccta. 
Siccnim  argumeiuardum  ctlct  a  contrario  lcnfti,  St.umum prekthtt  ne  filM 
prtttritarumpAt  teiiamentum  ijuandin  mafculi  fuptrerunt :  ErgC  fcmittit 
vtTKwpat  qunndiH  uiafcultntn fuptrtrunt  Qutbus  umciivcibis  lilutiitum 
conccptum  cllctJiaiid  dubie  eifct  nJiculum :  lign.ficaretenim  pcrmitteitdu 
filix  vt  rumpat  telumcntum  ad  tempus ,  fciliccc  •;.».••'  .v>,  mafculi  nonfuptr- 
mwf.quod  planc  nouum  fic  imqdiium  eft.Icem  ligmficarec  pollc  alquoti  tc- 
pusvenircin  quomafculi  liipereileuc.quoscainenponintusiam  cxtuxtos  o- 
mnesprtufcjuamfiliapoflic  rumpere.Ablurda  igitui  eilct  coiiim  vcrborum 
6c  conccptto Si  lcntenua.Dices.Quid  erco  prodcrit,quod  filia  notl  fu  piohi- 
biu  rumpcrcnili  cum  illa  adie^tione  lulpcnliua  &c  limitauua,  t)uc0.diu  m*f- 
cultfiiperentni?H<x  cnim  himut>mcftquod  Baitolum  ,&  aliosomncsdccc- 
pit:quaii  vett)  difhcilc  iit  animaduei terc  nih  1  aliud  citilmcdi  vctbis  lignifi  - 
cari,niii  vt  quar.diu  mafculi  fupcrerunt  filja  non  rumpat  teftamci .tum  ns  Ici- 
licct  caiibui.tjuibus  alioqut  tutn^cret  ex  lure  communi ,  li  ftacntum  non  cl- 
Iet:ac  proinde  vc  li  mafculi  nuHi  fiipeilinc^unipat.Scd  quibns  cahbus  ?  lis  vi- 
deLcet  quibut  poteft  rumpctccit  iute  communr.puca  ii  lit  j  ofthama  prxtca- 
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ta,auc  tii; j  viuopatre  a  Turcis capta,tcruaque  hotuum  tatta.Jsiam lumi 
luscclt.it  maicuius,  mhil  aliud  induci  poci.lt  i  cquideui  ex  luentcltauit!, 
vtprohibiuocumpeiidi  loilatur.quamllatuium  mduxcut-.eavciotJv 
fuperett  ius commutie,ex quo hcct  quidein  hUr  pi atcnia:  iiinipeie tclui 
tum,fcd vci aguauonc,vcl rcdicu ab nulLbu5,vclpcuu tKM-.oiiuiipollctui'  c 
*  contraubulas,li  rucrat  tintiim  cxcl.it j  a  fuccctlioiic iuietlau  >at  nowctfini 
per  folam morccm  fblius  n.atculi  prxfeititn  pottqua  illc  v.tx &  avortului 
tempotc  hcrcs  ruit.ProhibiUu  cmm  ttatuuria  racit  quo  minusi  ur.cp  iw 
gisccltjin6cumrunipcicfilia  pollii^rg  /. t.J./f rmtncxptuw  I.  D.dthr 
ctntr.tat. Addun  eu  .  ni  ,ii  volcs,tcttium  cal  um,quo  poflit  hioc  lUiutali*..; 
cllc ctiam  a  conti ai  10 lc.itu.li  foi tc  poflit  locus ellc  quciclx  uiofboati K>u 
mcnuxtli  hoc  cafu  noa  tani  rumpicuc  propne  quani  rcfcinditul teiuiwii 
tuni.Pcimittaiucinm  tilix  exliercdatc  vcpcopo:  aiquttclatnpallaww 
ntifculos.ctiamqui hcrcdcsfuaint.quain pioponctc  nonpt*etU<f*11*i" 
hnc  c\  mafcuhs  viucrct : nili mahs quod  cgocx  vi  &  proptictaie  vcwxur. 
probabiiius  aibiuor,  tiliam  quxpct  itatutum  proh.bcuv  '.ai.tin.  nuriBtte 
tdtainc  tum,qu.indiumakul'fiipcicrui.t,i>on  .dcb  prohihci;  Je  iwtiw^ 
foconquen  tctiamento.,quianon  rumpic  qux  coi-.quentur,lii.e:ea  oputci- 
ceiuquerclaruujtum  litvt  tcllamcmum per  uidiccm  rcfiincauir:cti;>pf 
ftacutum  ica  concipicnduimvt  qutrndi»  mj/cH/i/kprrrJfeniJiiunttt  pt$ttu- 
jtire  ccntr*  tr/f/tmtnrum,l\ id  agcbaiu  liatuei  >tcs  ,  vt  a  qucrelx  qutqjc  t*1  c 
ficio  piopai  mafculos  riliam  arcctciu.Vcnit  cium  proculdubiocoi.tti  tcU- 
mcntum  til.a.qux  proponit  quetclan-.ciim  td  agat  vt  tcttamentuiiitti"^^' 
tur,fiacque  teitator  inieliatus.Nec  dubi tatcm  ita conccpio  ItauKO  qu* ••" 
dicnda  ciictrilia  pioponcnsqucrclam  poll  n-.ortcm  filij  ,cuamii  fclu»  Wl' 
vitx  fux  tcmpore  hcrcs  tuiitei.quu  hcreditatis  at.qui|itio  noii  licut  iropcci'- 
iie  telUmcntum  iam  eonhimatum  ampliiis  tuiiipipofliMtaunpcditKp0 
quetclam  tclciitdatur,  adeo  vt  ncquc  huic  rilix  i'ocetet  quod  iuua  quu'Cp' 
tuuin  exdic  acquilitx  herediuus  116  vcnillc.  au  que,  clam,li  modo  pct  qu-" 
quenmum  integru  a  dic  mortis  fih)  non  tacuilituquoiuam  totuni  lilud  tef  »•> 
quofibus  vixkdeduceiidu  ctipt  opicr  llatuti  ptoh;bitioi!c,qiicpaf!ij'°01  • 
Lam  lnterim  coquen  dc  inornciolo:  iniquu  cium  clfet  inipuau  ei  tepasc- 
agere  nti  potuiilcc,  /.i.  j.t  It.C.dt  dnnMl.txctptJ.i.$.vlt.mnS.A*th.C.  dtb*- 
rnAtrrn.  Ac  quid  /i  lututum  iu  concepfum  ellec  de  non  venicndo  p« 
concrateilamencum  quandiu  mafcu  L  fupcreiTcnt  ,An  poflct  filiapBtem' 
nuiluindicete  tcflamentum;  Poliet  meo  iudic:o,limodoidian.ei.ti  temf^ 
tcinpoKuacefuillec.Vteoim  huiufinodi  teliamciuum  iiinullutti,inc)ac> 
iiqua  pcrfona  ex  fuis  here  Jibus  pi  xterita  eft/ola  mris  ratio  f  acic^.cn)  voluf.- 
tas  hlu.qua  ctiam  volcnte  uon  ooflet  tcttauiei.cum  conualcfceie  fecfi^3 
ea quar  plcnfquc4ecis  fctiptimus  conua  incerptcccs  dc  icntei  tia  /•  f!»?**' 
rit»  17. D.*U tmnfi.ritptJicit  /.j.J  iJ.fi trii-imtntmfn  14. Z)  dt  dt  iw/yW"* 
dtgn.Si tamcn poncres al-.a flatutiparte  fil  am banc cxclufam cile ab 1 
ti  patxis  fuccvuionc  qtui^humaicuh  fupcietunt, ahud  icfpondcirr' >lr 
eocafu  non  pollct audni  nifi vemci.do  pcicontiatabulas ,  vt  diiputauir-5 
ad  fiiiemEtror.tDecadis  buius.  In  petcda  vet^  bonorum  pollcflioi  c  tt>* 
Cabuias,non  um  tauoiuris  vclfaun quam  fati.ini  petcnus, qui  pcr hai L 1  > 
norunipo(ieffioneni6:rump>ttcfl.-in-.entuii.A  tun  pencofuccedit  > ' 1  * 
totJH.Dt  himT.p*/f.ientr.mb,  Ergo  iiiia  cnu-  pt oiuuc tut  vetuiecon*. 
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m«ntitm,hoc  ip(bpruiiibcturpctcreco:'tra  tahul.is ,  hcct  uon  prchibeatur 
diccre  tcltamentum  nullum  u  capax  lit  fiuccdeniii  abin:etl.iti>.Qu.'id  li  pro- 
hibejtur  Sc  contra  teflamcrtum  ventrc,cVabinte!tat  'fuocdetcqtiandiu 
mafcult  fupcicrufuvomni  auxilio  Jeltituctia  fiha  pixteriti ,  li  qtllS rr.afculuj 
«V  fupcruiaeritA  heres  nicncat  roii  eti a  ca  qitx  (uerit  a  p.uie  cxhetcdata. 
Huk  enim coinpetct.vt  diximus,qitercl  i  irothcicli  tellamcr.ti ,  qux  no.i  1; 
mihtcr  potett  vnquam  coivpctcrehIixprxtertt.r  ipatrc  mcotttt  fuit  pote- 
ftatc.Fi  Jia enim  a  patrc pnrterita  nunquam  potdt  tjuen  dc  iiuuficiofo,  (i  no 
fuenteinancipaurnequehuiccxhercdata  m  piopmitocafii  i  occbit,quod. 
per  ftaturutn  tacia  lit  incipax  fuccc dcndi  ab  intdtato,cc  Pfoltibka  lit  vcnte 
contra  teftamentum .  Vtvumqtic  enim  habuit  eam  condiuonem  rcmpt  ralf, 
firfr «Mb  wj/rn/f/iprtr/Tiw.quibmdefiiientibiis  &  cxur.dris ,  iaiti  r.eque 
prohibitio  ftatutaria  impeditqucrdS.neque  lpfaetiain  aiquiliuo  hcrcdita- 
us ,  quxumen  iusdicenJi  teltamcntum  tuiilum  vel  illuJ  rumpcr.dij-ue 
ipfoiure.liuc  pcr  bonorum  pollcflionem  cor.tra  ubulas.impedirei. 


E  R  R  O  R  S  E  P  T  l  M  V  S. 
Ded**(*l*  codttiU*rt  /ipptfitutn  ttftjmtntt  ttn  ytto  fitit  priterit* 
filt*  exclnf*  fufpenfiue  per  fijtutttm  qu.tr.dut  mafcuh 
fuperemm,  <j»i  prtdtctjftrmt.. 

l  t  i  m  a  hxcquxftioeft  exiis  quastracratBartolirs.id 
vlt.$.<f**wde  tn  ptr.dtntt.Dad  SC.Terr\ii  c.'«q;  celcbns.quta 
dillcnticntcm  j  Bartolo  Bal  lum  habuit  ,&  cOfcqucr.tcr  di( ■ 
(cnocntes  cxterosqiiotjiieiiuerpretes.quibufd.ini  B.utoii,a» 
liis  Baldi  opinionem  magis  probantihus.Paterfilitim  herrdc 
niftitucrat  ex  allc-.fiham  vet 6  nuptam  &  doutam  prartcricrat ,  &  adicccr at, 
fi thh  wdet  vetvdehit  ttfittmtntum  iurt  teftdmentttv*!e*t  tuve  csdicttlorum, 
qui  vulgaiiscVanipliliimacftfonnulaclaulula:  coilicillaris>FiliusdcccHc 
tatfiiperftitc  fbrorc ,  qux  tanquam  a  patrc  ptxterita  dixcrat  tcft.inier.tuin 
patnsnullum.adeoqueex  co  intcrpretum  enore  quemnos  hucufquc  rclu- 
ttuimus,  obtmuerat.  Quircbatur  dc  fideicommiflo,  id  eft.an  pcr  claiiiulain 
codicillarem  vidcretur  grauatahlia  dc  pottione  fua  perfidciconimilliim  tc- 
ftiruenda  hcredibus  fratris  prxdcruncti.  B.irtolus  pntab.it  quxttioueni  in  eo 
ciic.Ai  teltamcntum  retro  nullum  fuiilet.necncvvt  fi  ntxbnuHum  brtlet,  n< 
eft.ctiam  viuo adliuc  filio,quaiiuis  nonnili  poft  mottem  fihj  tale  declaraturi 
eflct,tuncfilia  teneretur  hcredibusfratns  ndeicommiirum  rcltitucre,  qui.i 
dresfidcicomnuffi  viuofiuoceflllTeT.  SivenNteftaiv.eiutim  vtuo  filio  omiu- 
modovaluillet,ivecnilipoftciusniortcm  nullum  ellc  capiilct ,  tunc  minl 
ptotfcllct  rih  j  Iteredtbus  fupradi&a  claufula  codicillans ,  tanquam  qu*  non 
itabuiJletefn^umniiipoftmortem  filij ,  quo  pioiivde  viuo  fideicommiffi 
iiiesnoncef7ilIct.ltaqucfilij  heredibusfidcicoii.miiliim  non  deberctut ,  fed 
rcmar.cret  apud  riiiam  gratiawm  cx  l.vnutt.Sfi»  outem  fitt  cet.dttiene.  t.  dt 
eodue.  tallend.  I.  fiin pttfonttm.  C.  d*  fidete.  Oim  enim  clauli.'a codicillans 
femper  habeat  coriditioncm  lllam  fiue  expreiTain,tlue  tacitam  fiit(l*meMn 
MMfAiV^titavt  nullovnquim  cafupoflit  cucnuc  vt  valeattcttamentum 
*  alente  daufula codicilUn,aut cotura : ccnum  d\  PtiOJ  efle  \  t  citis  clatiful* 
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co  duioinipkaiur,ideii,vt  leltameiuain  ltot-  valeat ,  quam  vt  caclauiiita 
eftcclum  al14ue.11  habcte  pofltt.ln  prupoiita  igitui  qucUioi.e e.S  tccid.  t  Bar- 
tol.diltn.tlio ,vt  iltiniiui  iitcfuni  opocceatquomcdoconcepta  lint  vcrha 
ftaiutijAuica  vcdiipofucrit  liatuuuti  tn,u\.r.v.  r. a  permr.am  hlic  dotatc, 
111  huiic  modum^iwdin  maftuli Juptrtrttnt filut dotata ntn futctdjt .un  vcto 
diipofucnc  ctrant  cicca  teltamctum.  Iuk  n.odo  (juandm  mafcnh  Jupererunt , 
filia  nupta  iscn  pejju  rumpere  ttftamtntum  Ptiore  cafu  refpoiidcdum  eut  cum 
Bartoloprohcicdibut  hiij.potteriure  vctbprofiliaki.ud  ini  eam  diltirctio- 
ncmciuldcm  Bartoh  quan.  fupra  cetul  mus &  rcruuu:mus.Porro ilatutum 
Pcruluium,dc  quo  Battolus conl uJtbatur.ua  conccptum  crat , vt  d.lpoi  cret 
circa  pcrfonam  filiar  unt.im,non  auccm  cu\a  ccttaiticncum.Vcibieium  ij- 
hcijt, Fiha  detatanen  fuccedat  qtf  adufqnt  fuptmixtru  aliyuu  raafr»/u/, 
vtidem Baitolusictcrt  -id  d.yjua/tdo  tn ptndtnti,nttmA  Eigoprofiliibcrcdi- 
bus  111  ca  fpccie  qua:  propor.eiv<t  111  ,rcl  pnndcndtrrn  putaucrac  Bancitu^A"  CC- 
fponderac  B.il.iui  conttj  ,  cum  cikt  j  uocanis  parc  s  oducrfx.defcruiebac, 
n:hil  poilc  liic  op.r.iri  claulrlau.  vi<d:iilla:cm, icd  h.icduate  rcmancte  pe- 
ncs  riliam  (incor.ctc.vt  ipleictcrt  au  I.1.C,  it hbtr prat  n*m.j.&  ttdl.fi anu 
fiJinm  ^.nitm.j.C.deinofft r/bm.M.mckitiir  cx  co.quod  illa  conduio./T  mon 
Mialettvtl va/eitt  mrt  ttttamtnti,  imr.quam  tirt  nrpleca  viuo  tilio  maiculo, 
ftd  eo.icmum  moTtuo,nec  teitair.eucum  iccro  nulhun  tuit,  vt  vult  Bartolus. 
fcu  tcrpit  iiullum  clle  ex  nui'C,id  clt,ex  quo  dic  poteit  fil  a  lucccdcrc,  ac  pro- 
indc  cx  eodie  quo  hl.us  mortuus  cit.Super  qu.t  quarlt.ore  idem  Baldus  ufert 
Rayneciuin  quendam  de  1  oilino^  cotlcgium  Scnenie  coiifultuilc,  qut  d  fi- 
liamhil  pocctathabcTcncquc  ccltanxntumir.  quopta-cenu  fueiat.  nullum 
dKeTe.quiaccniporcmorcispatnscv  adicrhcrcduacjsper  hl  uitt  1  akulum 
ieiiiueiiucxcluiamcxformaltactui  ,&  nurqtia  poceit  itdjteadiusdicei  di 
nulluin.nec  dc  iiirccni.li.nec  ue  iute  piqtorio  cum  irrucniathciedicatetn  a- 
hjapplicatam  arg./.j>i9«ii««7.c.<(ryrr«B<i>«(i5r.Nullitaseiiimnili  tnlitcerr.- 
potc  mortis,coiihrinatur  ceitamci-.cum  incxpugnabiluer,/.yi  qtut fiho  6.Dul* 
inik/i.riipt.Et  ideo  in  tota/.OW/tu  iy.de  libtrjt?  poftb.non  conlidcratur  ,1111! 
c]ms  prxcedJtannhus^nneposcemporcmoitis  teitacons.  Sei  tiebaiic  igi- 
ttit  nti  non  mmiis  contra  BarcoIum,quam  concra  BaJdum.Nam  licuc  Baldus 
refpondcbatindiliu.cte' profiha,iu  ilti  lndiiliiicce  ^ointa  fiharn,Bartolus  ve- 
roiionruiicum  fupiaJ.dtadittiiidtionc:  Baldt  tamen  fcntenciam.vt  ipfcgJo- 
riacut,ptobabaC(.ollcgium  I  lotcntirum.necdubitabaiquin  filia  uucederet 
iitdimidiaparte  hecedttatisab  inceitacononobftante  claufula  ccdicillari. 
Ad  eas  vetoiationcs  q.ur  a  collcgio  Sc;  enii adrcrcbantur  \  refj  o  debat  col- 
fcgiumFk>renunum,filiaiTiiitauiciIcheiedemaiioniiai..nt,  vt  Baldus  lo- 
quitur,&  cuncedebathcieditatcm  quidem  totam  fu  lk  ruioapphcaum,icd 
nihiJominirsexd'fpotiunnc legisir.unicipalispro partcdjtnidja  cujrct  poA 
fc  mottuo  riho  tr aiculo  (inc libcns.Quaii  non  lic nouum quod  ex  difpoituo- 
nc  leg s  vnus  inopiacA"alius  delirachercseOe  ex  not.ad  l.ui  fuijhttaumt  ;u 
D.d*  vu!g.(jr  pMpijfnf-ihtjf-  /nft.dt  t*  ew  liitrt.caufkon.*ddit.$.xh.  Nam 
ltatntum.inquit  Baidus.excludit  tcgulas  iutis  comn.unis  eicludendi  fiiiam 
ad  tempiu  vitc  n  atns.lcJ  poitea  mcludendo  &  nucgtando  Jp/am  ad  fuccef- 
boncni,atg X  jiatuliitTim  u.$.Stu.hum.d*  /r/ at^.  Conciudit  'taque  Bakkis. 
vct^  tiliuin  iruenm  hetcdem  eftc  m  fdidum  ex  teilamentoySc  non  fiham  fed 
lajoruioiiiioccmicduc  ad  cu/ajnuucluu  cx  acn. ttu &  viuo  pretcnctorus, 
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&  fic  caufatn  fii  aicm  qu? tn  mcdto  cemporc  obliitit  filic,,deficete  permurtr 
malculiata  quod  tiliapoflit  fucccdetc  linc  obliactilo  uivqiiain  e*  riuncvd  eit 
jioft  amouoneni  obltaculi  tinaljsJix  quo  mrcrt  tllc  non  pucct  e  iibi  cotiliuin 
collcgijScncitlis,quiancrtfiimuiin  ittatctiallatuu  noitin  iimt  lici  n  aCCtia 
iwis  lotnnHinisJ^ccrurfus  conlHium  Bartoli,quia  iequcieiui  q.iod  intennt 
mafculus  non  cllct  hcresA'  "o'1  poilet  agere.r  cc  co-uiemri :  vel  jx.lito  qubd 
potlct  conucniri  pcr  t.vlt.c.de  bered frft/.tamcn  agcrc  non  pullet  vt  DOC.  ad 
d.Lvh.tm&J.i.iy*dful*™m.D.dtp»fit.L!gpami  iftasummagras  vidco 
concencioncs  tntcr  taiiios  dottotcs ,  adcoquc  uuer  ipf;  DoAonan  «.ollcgu, 
dciequc.  nullam  protfus.aut  lane  percxiguam  dubiutioncm  adrr  ittcict ,  li 
ions  rauo  non  \  lolarettir ,  faccrc  non  poiium  quin  ex«.  lament ,  Dcim  boi  e, 
quam  miiera  non  fol  im  lucilprudenu?  noftrx.Icd  hotnuunn  OBinJtUtl  con- 
dicio  eft,quorum  foctunas  Jit  mre  tam  aperio  dubiai  facfc  mfclix  ilb  5:  lm 
giou  jnteiprctum  unpcnua.quam  tamcit  pto  ceita  lcge  fcqiu  cogatunr  eti  i 
rciuctaiicccoitlcteuiuijquoqueiudicesqiu  lincpcriuoics.ii  non  pcxtetva 
ulestlncqttilcgis  coitdend-T  iubeaiit  potcitatem.Sitpienios  magiAratus  nt- 
rdugo.quibus  lblt»  Iibcntm  cfta  Banob  .recepcifquc  mterpienun  traititii*- 
nibusyquanquam  id  quoquc  pcrraro,rcccdere,quia&;  lcgem  facere  POifiint. 
auc faltcm  legi  limilcm  conltiuttionctn.Nos  qui  legcm  J.tccrc  116  polfitiimv, 
lcgura  tanien  iam  fachrum  autoritatetn  quantum  in  nobis  cft.uicaniur :  ili. 
coiicqucBanolum.iicqucBaldumjicquc  collegium  autScncnic.aut  Mo> 
renunutnrelpondiirequodiii  r*oputiuquxiuoiicrcfjK>tidcri  cx  lurisratio- 
i>ccpc«tuttied,quodinalciaftis  ptincjjmseucnire  ncccllc  fuit ,  iifdein  rcre 
crtortbuidcccptos  oinne*  in  diueifas  quidcm,fed  omncs  erroncav  iliitracios 
fitiflelentciuias^euicollcgiuntSenctifcvidctur  tnilu  ad  vcritaccni  propiiis 
accclTIlle.Errant  enim  omnes  in  eo  m  quo  confcnuunr,  ncc  niiniis  unicn  in 
coquoqucinquodiilcnt  unt.  Conicnuunt  &  errant  omncs  in  coquodj-u- 
tant,Cututo  ita  ionceptofimtf  «fnutdat  fueaduffue  m«fcutus  uis  /it- 
^rrm/.pollefilumluccedcre.adeoquead  fucccflioncm  iimican  cx  ltattito: 
fed  grautds  cxteriqui  addunt^tiam  poilcaquani  mafculus  hcrcs  cxtticru.ii 
nvodo  mortuus  jiroppiiatur.Confeiiaunt,&.'  crrant  omiies  ut  co  quod  putanc 
&procmohar>entJ>ollcfienpcrftatutBmvtquishercs  iit  c\  tcmpotc  fc 
adtempus-,fcJgrauiihilliqui  puuiicpollefienjtcr  ftatutum  vc jx.flitqtus 
hercs  cflcahinteltato.pUlquaiitaliusricrcsfuiCcx  ccltamciito.  Qua->>mma 
falfa  funccV  111  prxccdeitubus  plus  cwam  latisrcfuuu.LongeiHelTus  collc- 
giumSeiienfe  hacparwfenfitqiwdKnosfcncimus  .heriiudiomodopolTc, 
ncc  magis  pet  ftatutum  quim  cx  iure  coinmuiu.tiuc  ciuili ,  liue  prxtono ,  vt 
peft  mortem  fiiij  focccdat  filia  in  hcrcdiute  patns,  qux  lam  naajoolo  acqui- 
1  ica  ,Si  viloqucbanturyipplicaurepcriaiur.Iii  quo igitur  maxinie eirauitcol- 
legium Scncnfc >  In  eo quod  cum cxtctis crcdidic hham  inpropoJ Ita fpccie 
putuiilcnnpune a pattc  jT.iiciiri , iu vt nullo  tempore  polTit ccilamcimim 
ob  cam  caufam  nutlotn  dtccic.  Veuus  cium  cft  quod  probauimus  in  Errur. 

}.iiuiiis  Decadis/tliam  iftant  nil  obftanU  cxclulione  ftatutatia  fioifle  pa- 
ai  fuam  hcredcni,&  quidcm  vttoqucceiBpore,&:  teftamcitti  &  mortisiac 
ptoindciplitB  ptxtcfiiione  teftamencum  ab  uuuo  nuilum  luifle.  Hoc  enun 
conibtuto,ftaum  iliudetiam  confcqucns  ht.niaiculumcx  M  ceilainciuo 
hetcdem  exiftctc  non  potuiirc,  nec  magis  quandiu  vixtt,  quam  poft  mortem 
Juain/cdt<rconttauibiuJspaiwmdjmidi  tiluun,  aluiB 


\ 
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ti.in:.iianiaJliluinpentuuilk,LLctmjlUpaupoiucitc  ad  hham  pcruneie 
abmtciU.o.  Etquod  addebatculiej;tuin  Scncnfc  tctUincntuin  coufiuraii 
iiicxpugnabilncTsiitcnipoccniotiu  nulliusiiulla  lit,iammagitpio  fuian- 
cicbat.  Nam Sc  mortu Sc  tcftamcnu  tctnpote  uilpccto  fubciati.uliius  te- 
ltamciiti,qu.t:  impcdicbat  ticpet  lc£cm  couumiaii  pollctob  tilix,ciul<icm- 
quc  fux  hcrcdis  prxtciitioi'.ein,ctjtii  :iulladiiinco«iiipotcclfacxcluJwiU- 
UKaiia.quippc  qux  non  poflit  uicipctc  idli  poft  mottcm ,  &  cxquo  uOtaeu 
fucccdi  potclt.Corjrirtnatioauceni  teiUnienupct  legera  fit,&  heo  necella- 
rib  debec  coiidUnu,qiioqiusmcxuui,ii<>uqiiomottutis  iani  (it .  uiuuloco 
demu. litrauimus,  Eito  ptmfq.iain  excluiio  iUtuuiiaviics  luascicraepof- 
licPofcicmb  qubd  iidein  Scneuics  diccbant  in  tou  lcgc  Gallui  iy.it hke& 
pfth.non  conli  -ctaii  rulj  quis  prxccdat.an  filius,  an  ncpos  tenipore  rnotut 
u-iUtoris,pro  fiua  ipfa  inaxime'  vigcbat.  Si  cium  tcmpus  niottositupJC^ 
mi  is  fua  hexeseli  fiuaquktB  tiJiuviunc»:  inpoceltate  iit,&  in  eoscpadii, 
iJ  eft  111  pumoetiam  qubd  ad  caulam  (ucccdai.u,falictii  cx  tcitainetiwiul- 
uis  uo  i  aque  ab  unctuto.S.-u  c\  hiiiun ,  ctt  in  ipecie  t.GdlJut  non  cotilioe- 
raiiniii  tenipusinortis. Nam  nmNvcrbqubd  adccftamciiu  validiuteiui»- 
tinet,co,iiidcratiu  maximc  ac  prxcipue  tcmpus  iplius  tcitamcnti,  otxiiDC*- 
tir.idcbque  nimirum  i.cccllaiiacft  antc  oinjiiainlbtiitJohlij.vttellainento 
valeat,qiunuis  ncccllc  lit  tctnporc  moctis  tcitatcttu  lam  mortuum  ci'< 
od lioc  vtpoilhunn  ncpotisiuftiiutio valcrc  poilit ,  tanquam quxfiat  ntije» 
ncx-cllaiiai&cxprcllacondiiioiic^/j/ilMU  mh»  ttjiattrt  m»nttur,AMG^UM 
pnnc  cr  i    emmbiu.rjr  pafi.tttd.ltgt.  Qucmadmodum  i^itur  hbus  Aqudia- 
nusobfc.u  itcpou  Aquili.inoiu  c-auutciUu.qiiiiiuis  certum  (it  cutu  tiiium 
abiiitelUtoiiuuquam  fucccilurum  (qui eium ptxmotitur ,  focic  lic  , 
fu u  abiiitclUtonuDquatiipoicilJita&uifpccicnolhadiceiidumelU-' 
licotabinccftatifuccclfiwKpcritanitum  cxclufam.obft&ic  itaui  ini- 
icfutimon  quidemm  eo  jic  hatet  pofTit  infutui,quomouo  fihus  anct  cxufp- 
tatam  fm  i  nu  lam  Aqu  ihanam  obliabat  tnfti tution  t  ncpot  is ,  lcd  hademu  ne 
p.ilTit  liliuv  hercicilecxeotcu\amci;toiucmo  filiahac  pfxtcciu  tuctit.  D>- 
ces  tilium  Aqqiliauum  clle  capacem  fiicccfliorus  ab  muiUto,  ldcbquc 
non  cllc  qubd  iplius  prctctiuor.e  tcfcamentum  frt  nuliumuhud  vcibi,: 
fe in  filu,de  qua tracUiuus.q  la  panimus  pcc  iUtutum cxclttfam  clle  ii  fuo 
eeflionc  mtrltau.  Vei'im  faciLs rcfponlio eft,  fihutn  quidcm  pollecV debef* 
patu  fucccdcrc  ab  intcfuto,fed  no  filium  Aqutliaturm  jd  ett,  qucnt  m 
dum  ctlc  diximasin  fotmula  Galh  Aquihjimncenim  paietidtim  iicccfu0* 
cft  lnoncunim  cdc  viuopauc.acptoindc  wx^ampautiixceliuiuoi 
quipofmummexeonetx>s:nfutuinullomocfopoilct.  Quidni  ergo  vale» 
tcfumcntumincpopoftJuimusriepusfucnthcrcimft^        fub  cacoJ»' 
xioacjifiltut  tntuj  mt  vtuo  mtrttiur,  tamctlt  prxtentusiit  filus  i  NnrJnas» 
quiaeo  qucwue  cafuwquo  fiLus  pruw  giadus  monaciir ,  licek  cenum  lit  niii> 
quain  fucceilurum  ilium  ab  uitcftatcyion  co  muuU  tamen  venun 

eitetleil- 

lum  iuum  heredem^Se  in  potefute  tcmpure  tcfumenti  ,&  coniequeiter  * 
km  qtu  non  potuent  pr  cteriri.ln  fiua  poftc\de  qna  agimns ,  eadcrn  latu»»" 
cum  h.ibet um6  tuaiat,quia  euam  fcctmdtlm  tntetpretes 

fuccedeteancjW» 

calu  ab  mtcfiatu potcir.ncc  tan tifcn  6  fibus  Viuo  teftaioce  mociacur , cpJ _<*■ 
fus  millam  habet  dub.tacioiKm.fc-d etum  fi patri  quidem  fupciftes  lit  ^u 
/edpaui  ab  intefuto  iucccdcie  <a  aliqua  cauia  vtl  nolit,vel  aon  pcflitJ^ 


J 
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«goreratimpuncjpfam  prcKrinA-in.Tliimai  davalidita-.e  tcfiamenti  cf 
ptisiliudinfpici,4uow;Licoriam  iklrwctBaMKwauccro  rilud.qnottlbtni. 
tum  racicbaci.ee  iliud  et.am  quo  mnririnUUI?  Scd  grauior,  vc  un,  divmus. 
Barcou,BaldiACoficpt)  rlorenut.ictior  tttit  m  co,  qu-»d  rmututu  fc  !  am 
prarteriupotlcp.ritmoiiemhiij  abiiturlca,ofuccc.icrc,q  raiai  vtii.us  quan 
diuv«tt>ercsruerK,adcocjuccxtcitamtnto.lde,i,m  r»n  moababfijrituni 
ied  cciam  pemtcu  impoflibtJeeit.vc  in  picocdcT.bus  probauttTius.  Necquod 
hi.ajnhanc aiturmaJamheredem  vocai  t.tacerc poceit  vtob  id  (ohim  m  C;uj 
pcTronaiiittrt*gui}ciidcon.iiesitonric&  nea^  Kiris : m  ul  ci> m  j  n .  ts  vab  u 
poliic  euincere  panern  hcrcdiutts,quc  tota  ruciit  lilio  malcul.at  jumta,!,- 
cci ^hliuj  liiielibecisdccellct,c.Necenim  Itatuu  veibaid  feiunt ,  qux  lult»! 
bud  habenr,nili  vcc  concrarto fiLia  non  lltcccd.it,  quandiu  malcnlus  aluiui» 
lu^iuj(enc,eojiimiriaincafu,quoalioquiruc>.eatce  cx  iure commurii  poT- 
fct.tancumal^cft.vt  filiam  vocare  futucntcs  wlucnr.t  eocafu,  quoct  am  (c- 
mocoltacucofiicccdcreumcn  exiureconimumnonpotlct.  Q.,atn  vuo  | 
lieniusUJudell.vtpofiiihereditatnneumcere  framsWdibu^c.m  derc 
miilum  peiutus  vcrbtmi  lit  in  ftatuto?  Itaquc , vtapparet,  deticitur  h*rc  til-s 
non  tantum  potelc  ate.k-d  cuam  volunute  ftacuti,4rjf .l.ptn.  £>.  de  teft.  tmel. 
vbi alm  quidam  proponcietur  tutorcs ita deccfliilr./.iirj;, m Titmm  tutcrem 
de:fi*t  ncn  vimt,tum  CAinm  Pljntmm  tutertm  do !  negat  Iauolentis  rolt  Trc- 
haciurn polieadmitu Plamium  pofc mottcm Tiuj.tt  Tuius  vixchcA  CuteH 
gelJenc-qubd  illa  vetba./T».  »»»1  w*./,ad  mortis  tempus  rcferaiitur,quaiHtis 
tutcJaprcfcrtim  teiumenuria  fit  cx  carum  rertim  gei  erc,  qur  tV  c\  crmp<«- 
ie,&adccmpiisdanpofliint,/./*w8.  %:tut*rtme»dem  tu.  Quanto  magij 
idem  fa  hereditate  diccndum  eft ,  qux  necad  tempus,  nec  ex  tcnipore  dat t 
poteft>maxim<}  ctim  veiba  lratuti  Itue  dc fuccedendo,  liuc  dc  non  lutceden- 
do  loquantur,non  de alio tempore  poliint  incciligi ,  quam  quo  polfit  fucce- 
dr.deinde quid  li  filins deccfiilfec  nulio  quidcm  fiipcrltice  mafiulo, fed  tclt- 
cUfilia>Dicendumefletlccundum  Bildi& Dottorum  Florentniorum  fen. 
«ntum,adruictorc,vtp<>iictftlia  ptcccnca  etunccrcparcem  hcrcd  itatij  ti- 
tapiedefiinc*,q»aiaxo^ucvcruineiTet  dircre,mafculum  nullttm  fiiperctlc. 
Et  tamcn  aunonellet  abfnrdttm  ,ctrm  mafculum,  qui  cx  totoaflchcres  fijrf- 
fecquandiu  vixillct  non  polle  tranfmittcre  tocam  hcreditatem  ad  filram 
fiiam.eandcmquc  lieredein»  mr^.l.cumimui  ioz.  D.  de  amdte.  dr  demmfir.  I. 
eum  Attutiffimt  ;o.C.dtfideiam.l.cum pMttfy^.tHm  tnter.  Dt le^t.i.  Idqtie 
nec  Ba!dus  ipli negarc  audec ,  qut  ctim  atc  huius  herediutis  dimidiam  poile 
per  fiham  euinci  ex  dilpoficione  lcgis  municipalismortuo  filio,  addit  fintli- 
**r»f,nec  adncit  mdftM/tr.qaod  tamen  adiiciendum  erac  ti  ptitabac  Baldits  ci 
lencentiam  indaci  poirc  ex  vetbijftatuo.  Starutum  enim  Pcnilinum,  >lc  quo 
txactaimrs,nor,  rttdudit  filiam  nifi  firuore  rrfafculorttm ,  cV  quoadttfquc  maf- 
cttlus  aliotiis  liijKicrit  -vcrum  s titcm  cit.mafcnlu  nulluin  nipcrcflc.qu.imttts 
fupertit  filiacx  mafculo.Rurfiis  quod  dicebant  Doctorcs  Florentini,  nonefie 
nouumvtexdiijiolitionclegis  incipiat quis  hcres cfle ab  intelbto.&aliuS 
detinat  herwellecxrelbmeto.falfumeu.Caretenrm  id  excmplo,cV:  raTione, 
fi exapiascafum  illum.de qtio fn  d.  f.m fntfiituticnt ^.D-dtxm^. ttrtucHI.' 
/yjftr.idelt 

,qtKJ  WftaiTtentum  rc^tiuTn  fil  pcrqucrelam  inofliLioli  teltamt5- 
tc «ui tamen cafus ad propofiuni  Ipcdtaptari nnllbmodo potelVSed  qiiott 
addjtBaJdus ,  ftatutum  hocexchjderereguJas  itms  comrnunis,  cxcludcrrdo. 
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filiam  ad  tempus  viu  Ir.tiis ,  &  pouea  mcludcndo  &  intcgrando  cam  d 

fucccmuiicnuhocveiocitquod  tcrrenullomcsdopoiTum.  Etlienim  tateor, 

huiulniodi  Itatutum  excludcrc  tcgulas  iurisconimunis,cun>  excludu  filjam, 

quc.  lioqiu  lunul  cum  ftatic  fuccclluta  cdct  ab  iiiicitainjiepo camcn  cjtiod 

illc  Iuppuiut,us  Itacuu  vcrb«j£'M  non  fuicttLu  7*3 jMtfyut  tmfculus  thjutt 

/i^erjiiAen/.cxclufani  ellc  liliani  ad  tenipus  vna:  ftatris  limpbciccr.lcd  dtco 

exdudi  riliam  pet  llatutum  nc  polTit  fuccedere quandiu  ttacer  &  viuit  ,& m 

co ui,vi fuccedcic poflit- V bi  vei6 fratcr  fuccclitt, non  iatn etle cxchifam fi- 

Lam  ad  cempus,fcd  t»  perpetuunv.cc  ptoptct  llacucum ,  (ed  ptopter  acnu- 

liuuiKm  hctcd.caus  1:1  pcilmia  tili)  fcuuni.  luqucquoii  fubiur.pt  Baldus, 

cudcin  ftatuto  mcludi  &  nuegran  tiliam  ad  fucccliionem  poit  mortem  ta> 

ccis,»on  p  >teft  veium  clle  illo  caiu  quo  traicr  hcies  fucrit  ,iiuc  es  «eftanwi- 

to,iiuc  ab  iiucllaco.Non  c.  iin  ad  hiitii.ctkctunicoiifccjuci.dtii»  loiarrdm- 

tegratm  furriccret ,  Icd  alio  ac  multo  potenuoie  tcmedio  ellct  opa .vtfilia 

h_rc  pullct  fuccciierc  polt  mortcm  itatns  qui  hcrcs  patri  cuitillcb  Qud  e- 

nuii  aliud  polIettaccrellatLitnni  icdnuc^iundo  exprcfiim  hliaiu.porahis 

vcibis,etiam  li  volcs,additJs  ,  dtfcUnttbiu  vtro  mdfcuhr  fsJt*  uAfutttpmt* 

rtdtntctrttuy,\  ni  vt  filia  icddcict  quod  ei  ftatutaria cxclulio  abltuletai  I  At- 

qui  l:,.c;  ttacucunicxkludai  liliain  nepoiiii  cm»  fratic  coiiLuit«c,f  aturriq; 

ipii  faccrc ab  inccluco^atuiiii  vbi filius  folus  fucccflitJani  cit  cxclufa  fi!:a tn 

perpetuuin,nc  poliit  vnqui  fuccedctc,n«pioj»terftatattim  ,  lcd  propicihe- 

redlcatisacquiliCioneni.SlihilcTgofcceiicftatuium  ,ecti  icdintegret  hLam 

ad  lurapiiitmaamouendoobfuculuin  ltacuci,niticuam  amoueat  ubftacn- 

lutn a.quiiitionis-.qiiodctlcttnultopljsquani  icdmccerarc.  Ellctcnnnu> 

bucrc  filix  nlus  iutis.quam  tuvt ac  tuWuia,ccuimi  pci  iututuin cxdulann- 

quani  fuilici.Nam  ccli  liatutum  uullum  euarct,r  on  tamcn  hoc  ius  luberct 

hlia,\ t  pollcc  viiquam  fucccdcic  m  ca  hcrcdiutcjn  qua  fracci  aliquldofoc- 

ccfiilict.Potuilli.-t  qutdcm  ipla  fucccdcrc  cum  frattc,&  co  cafu  nunc  p  aitcm 

dimidumhcteditatis  habctcc,quod  vnum  Baldus  mcucttir.  Scd  tamen»on 

potmtlei  fuccedcte  poft  ftattcm  ,  qiu  porro  etiam  craa  f  c.uutum  potuiilet 

iulusfuccederepluiibuscaiibus,puulacorc  vcl  cxhctcdata ,  vcl  per  rcnttn- 

rjarioncni cxcliiia,aut  aliqua  dcciufa  cum  fiaiic  concutrcrc,  \el  i,on  voico- 

ce,vct  non  valcntcLrgo ctat  opus  nooo  fiatuto>nec  tanttim  icdir  tcgtatuiio» 

led  eciam  noui  iuiis  n.ductiuo ,  vt  excu  pullct  filia  liicccdcxc  pco  fua  patfli 

ctiani  poftquam  n.afculusm  fuhdun;  hercs  cM.ullct :  tdquc  adnwlioeiiim 

co.quud  tamcn  icmpct  iicg.tbo.pcc  ftatuium  ficti  polle  vc  hcicdita* w  nam 

acquuitattctum  altcn  acqu:tatur,  ui  quaniabcodcm  patrcfaniilajuimic- 

h.itc  LHoccdem.Scd  ommum  ctrorum  grauiflimus  ille  ctl,  m  quo  tan.en  o- 

mncs  tonictitiuriC.quod  putanc  fcacucum,cuius  vcrba  difciti  ad  caufam  <"* 

cctftaci  reltrida  luit^vrouabcnduni  cllc  ad  caufam  tcftan  ,  v t  tiiia quc, ar< u>- 

tdUto  fuccedeie  ptohtbccui,de  tctfamenu  quoquc  iure  difpucarepcohi- 

bcatur.  Icem  m  eoquod  adduiu  Floccnuni  Docrorcs  cum  BjWo,Etwtn 

potlcaquam  filius  hctcscxutit  patn  cx  tcfumento,  redintcgtaum  mhilomv 

nus  vidci i  riliam  ad  nucttau  fucccfiioncm.  Nam &  hcc  pltu quam  udintr- 

giauocilct  cv'uiit.tc>otdUmciitocxcjaiutiiiushcicstuctit,in  folidum  ex- 

clutalitfiha  a  fucccflinc.non  pci  futucum  ,lcd  pec  ccfcamcntum  prin>6» 

dciodc  pcj  fijbfLcuum  hcrcdJtaus  cx  ceitamcnto  acquJlicioncm.  Nu«  pol'<, 

•  Smuicduucgiauo  aducriiu  ftatutum  facUtcddcw  Uix  tuiquod  o 

iLti- 
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ftatutum  abftuhllct,tcd  teuameiuum  &:  acqutlitio  hcreditatts  c\  teftan-.irti', 
cV: cgerct  ril-.a redintegraticme aduet  lus  teltaitientum ipfum.icemque  aduer- 
iiis  acquilitioncm  hereditttis ,  quotum  tamen  ncutrum  cil  quoJ  \ llomoJo 
iiifcrrcpom!s,nepcriWiMumqindemcxfupndi£bs  illisverbi«  llatuti  ,ftli* 
nonfuccedtt  quoAduJaue  mafculHS  *ltautt  fuptrtrtt ,  quia  ncque  ad  caftim 
teitati  pertment  ,nequeadillumquofiliafttexcliif.ipct  heteditatisacquifi 
uonemmaltetius  perfonaJecutam.  Errant  igiturtutfumiftiomnesineo, 
quod  vulunc  hanc  hiiam  a  pattc  prctcnum  impune,quaiid!u  m  jfculus  vixit, 
poticadhuc  poft  mortcm  nlij  rumpercteilameutuiii,qtioJ  tam  fuent  contir- 
maoii  ,>•■  habuctit viuofiiiopleniflimurn cfiietrum.Scd errat grauiw Barto- 
ius  quain  Baldos  ctlm  vuk  filiamhjnc  ita  rumpcte  tetumeiitu  poft  mortc 
tiiij,  vt  retro  nutlum  fuiilc  tcttamcrtum  vidcatur.  Na8c  hoc  fupra refutaui- 
uimus.Mca  igitur  lcntentiaeti.  In  propolita  fpccie.ieftameruum  in  quoprx- 
teritaeil  fUia,rulliuscIlcmomcnti,quamuis  cxclufacHet  lllapct  ftatucum. 
Nequetainen  idci»  pofle  illamab  mtcttato  fucccdctc  ,  cilm  ab  nudiati  fuc- 
cem^onecacliUaiit,lcdpollcexcmplociuunibcc  altetiusfui  heredis  prxtcri- 
tipccerc  bonorum  potlciTioiicmcoua  tabulas ,  atque  ita  tcm  haberc  niJob- 
ftanteexcluiioucUatutaiia, qutppe nullotrodo  ad  hunccafum  peicinente: 
quod  plunhus  a  nobu  ptobatuin  elT  in  Error.i.ad  hn.  Secundttm  quom  fc«- 
tentum  lucccdet  tilia  prxterica  in  dinudia  partc  bonorum  ,  non  poft  moitc 
filij.vcBartulus.BalduJcV  ali)  putant,frd  viuoipfofilto.Bcncticium  euim  bo- 
notfl  poiTciTionis  cucra  rabulas  comiuie  ctUtbetu  ommbus  qui  co  vu  volut, 
cV  qui  in  eodem  funt  gradu. 

'  1     '  '  

ERROROCTAVVSL 

De pattf/Atc  cUufult  codicill*ru  cum tefiamtntum  nuHnm  tfi 
tx  CAufa priterttioms.i*-  fucctdttur per 
nntrauhuiAt. 

oii  igitur  quiftio  llla  fupcreilepotctt ,  An  ob  claufulam 
cudcuiarcm  tereacui  fiba  rciUuietc  jMitcm  hctcdiiain  fua, 
non  iiercdibus  fili),  quo  adbuc  viuotucccdic,  fed  ipiifiho  :  vt 
prumde  otiofiiii.  &.  lupctuacuum  lit  quxtcrcid  ,  inqtiovno 
tanieii  iiitcrpictcstantopctelabotai:t>  Aiitidcuonin.ilTi  dirs 
celTeiic  vmofiiio,neciie(&  anruptum  hietit  teftamctum  pci  hliavuioadhuc 
nia/culo,an  poltmonem  demum  inafruliJUimpiCcnira  peiconuaubulas, 
«5c  rumpcndo  JucceUit  limul cum  hatte,  i.or  poil  ftattcm ,  c ui  omnno  ob- 
tut  ncpoiTit pcterc  bonoium  pollttfior.cni  fccunduiti  tabuiavquam  ccrtuin 
eltaptxtorcdau  nun  quam  quoaduiquc  cxp<. CUtur  qui  concra  ubuias  pc- 
tcre  polIit,/.a .D  Je  icr.cr.ptjj  Jeeund.tubut.  Tantum diftat  vt  poilit  fratet  ex 
eo  tc!taineiuo,qu©d  ipfoiute  iniultum  flf  nulltus  niou-.enu  cli,adiie,&  tibi 
iut*  c.uih  acqujreic  baeditatem.  Glni  cico  ceii.au.cntu.tu  ab  iniuo  non  va- 
lc.u  ipfo-iure.videtut «xiltete ccKLcil{atiscUufuixcoiiditioexptc(sa ,  quat  il- 
la  elQitefittmtnmm  ne*  vtltt  unt  ttjidvtntt,  c%  confcquci nct  togata  elle  li- 
lia ,  vc  pwtcm  luam  iwiccttat  s  >  quani  idcn  couicquicui:  quod  Ccitamc 
cumiic  nuiiuni  ,rtauifuc>itiiuuat  cx  fidjcouinuiTv. 
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At  egp  ncqu*  hoc  adtniuc du  efle  putaquia  Itc&t  nlia  fuccedenda per c6- 
tii  tabulas  luecedaicontiap.imjvoiunutetn  ,non  Bunen  lucceditabmtt- 
ftato.ted  potnis  cx  tctUmciMo  §funt  Mkttm.Jnsiit.de  btHftjfXiicvais.t\S-ita 
dcre  ex  celuttiento  quilquis  luccedjt  pcf  cotra  ubulas,  no  quaii  mmime  tac 
ccdac  contratciuuiciuu.lcj  quia  fuccedic  propccr.  tetumcmii^uodlinulkl 
factum  cflct,nccciljrib  iucccdcdu  ei  cliec  ab  naeiUtt  >.&  quc jdnxxiu  noiac 
ccditur ab inteiuto  liuc  ciuilMiucprxtono mte  quandm vel  adu  1  c 
lure  autbpotciljvel  bon.pof.iecuiidtun  ub.pcti,qux  iit  cu  le.ttancq  quj- 
cbu  bon.pollcf.  contra  ubulas  peu  poteli.t  tim  bonor.  potlcflio  couaubulu 
prxcedat  bonorumpoilcfliuncm  fecundum  ubulas  dJ.-t.di  kotmfmfftdd. 
tab.tunti.l.i.  D.viuL  Idser. iuthciatque  td  eam  impetrandaiiivtuotuxaJej 
Itnt.cx  qutbus  potucrit  abquo  calti  peu  bonuru  poiTcflio  fecundum  utubt 
licct  pottca  id  ncquc  fecutum  Itt.neque  fequi  potuetit ,  vt  ioquitnr/.C*^ 
quod  fntgbi-j. D.dt  bomr.pojf.contr.  mbnl.  quorum  verborum  qnk faifo iif, 
plurtcsexplicauimtis.  ln  propolita  veto  ipeciectil  cciumentum  iffcwrt: 
nulJu  eft.ubulx  tamcn  non  funt  nuilar  ,quomit  ius  iccundum  eajbooorora 
polfeflioncin  dare  poflk  pcxtor ,  li  inodo  lcptem  tdtium  lignis  figpaorim. 
&  habucut  tcftator  racboneiu  teicatnenu  vtxoque  tenipoce,  tcftarne; 
Iicei&  ntiXusJ.\.$.txif>u.D.debonor.pt>{[.  ftcmr.d.tubuL  Ahudlicp*lcm«» 
diccrc  teltatnentum.ahud  verb  diceic  ca&ulas-Teitamenu  nome^uns : 
cft  :  Tabufarum  vcrb  nomcn.fncii  6c  corporis.  Indcquc  eft  qood  pcrltritio 
fui  heredis.quamuis  raciat  nuiluiu  tcftamcntum,  non  umen  facrt  rtullua- 
bulas,qux  li  nullx  eltcnt,v  uquc  ncc  fccundtim  eas,  nec  coutra  eas  b°nol'|!'' 
pollcfliod.iri  pollct  :  quod  ncc  nos  ipli  aliquando  videmux  faosbeneob- 
tcruailc.Etli  auccm  bonorum  poilcflio ,  quam  prxtordat  fecundtrrntibobi 
tcftamenti.in  quo  filiusfuit  prxtcntiis.ncm eflet  fiitura  cumre,  li  fiLut pf- 
tei  itus  vcllct  vti  lurc  fuoA  hereditatem  abmteluto  vtndicarc  ,cauaf^tl 
qttam  excltifus  eifet  vcl  tcmpore.vel  repiidjatione  abonorum  poilciTionecfr 
u j.  tabulai  :j>oteft  tamen  aliquo  cafij  elle  cum  rc.quamuis cxcanbne  WJ, 
quam  iure.icilicet  fi  filius  prxteritus  cxequi  ius  fuum  nolit.nec  partcm  u«m 
trauibus  auocai  e,neque  per  contta  ubtifas,  ncqueab  inteftato.  Et  quaniiw 
omni  cafu  futura  cllet  linc  rc ,  non  eo  miniVs  umen  pew  poflet  eonua  tabB- 
Ias,quia  fufficic  eiufmodt  eileubulasvt  (ecundum  eas  putuent  dari  bonorf 
poiKfliojiiuc  cum  re,iiuelirie re.Nec enim  Tryphonihusdiltp  ^uic  ir.lj** 
v*lj[o.\b\  faris  apertt>fcribit  fiifficcre  vt  non  lit  nuiiiscV  fineenui:  i  J 
pcwefliocontra ubttlas.  Inanisporrbnoneit  .cumimpedit  rtcdarivntW,'B 
poflit  (ccudum  ubulas,qux  al  oqui  daretur.  Hoc  iginir  admiiTo,vtil»»",t 
pt  qccrita.rec  nili k  fucceUiorte  inteitati per itacutum  cxclui.i,  pi 
teftamcntfi  pcr  conna  cmbulas^itcjuc  itarx  teftamento  fucccdcre(IVr»ririi»B 
cnim  ftatutuin.de  quo  loquimur,nihil  difporvrt  ctfca  teftamemru»» » W 
tiim  circa  pcrfonatn  filtx  quantum  ad  focceflionem  intcftati  )dicx»rMi**'e 
implccam  coriditionem  claufuhr  codKillatis ,  quz  Uo*t  ttaconc^iati*»/^ 
f\*mtntum n*n\  *ttattvrt  re/foiwuri.hunc  umen  fcnftim  habct^^^r*' 
toftuudttur.  Quid  cnim  aliud  eft  claufula  codicillaris,quam  f*^1™1^?^ 
teftato  facb,pcr  quos  rbgatin  videtur  qmlqius  jb  inteftato  lncccflutwC|M' 
hereditatem  fcripto  S^tie&titoKuwSl.iittintrftAtox&j&f^.D&i***^' 
l  Tttm i?.  D.dtn+ff.tf/lafiftl.Luent  88.f«//.  Dr leptt.i./tx  tjfcHfHf*1? 
1  \.D.<puitfi«mf*cir'pff\n  Ipecie  atitcm  noftfa  Itrct  trfaBientr«Jfl*J 
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Icatipfoiuceptopter  ike  hcreJis  pixccmioticm,  non  idea  tamen  fucccditui 
abiiitcluto,ledex  tcftaincnto  pcr  c6tra  ubulas.vt  dicrum  eU.Claufulaergo 
cod: ciliaru ruhil  operj ri  potell  taquam  cuius condiuo delei cni.  Qua  ctiaui 
ratio  .c  cciunce,a-!huc  d-ccnJnm  cilet.ruptopcr  bonorun.  polIcfEoni  cotra 
ubuiastntntciumento.nullaalia  lcgau  vcl  bdeic6mtira  Jcbcn  polle.quam 
qar.pieiof  cxcepjt  fa.  prcitan  voluu  cJitto  Dt  Itgtu.  pr,ft.  bontr.  pctf  conrrn 
tsi.pttu.Qwd  ii  .igcremus  dc  lututo  ita  cot  cepto ,  ftii*  dotttj  nt<jut  ttft*. 
mtntHm  rumptt,ntq,  *h  tnttftate  fmccetUt  ijuandut  ma/cufuj  ttinmt  fuprrtrtr, 
turic  quia  hrc  hha  nonoiagis  pollct  adnutu  ad  bonorum  polldTioimi  cotta 
tabuiaj,quam  ad  fucceilioncm  intcitati ,  neque  vjuo  liLo  quj  cx  tdutnentn 
heres  eile  vcller,ncque  poU  iplius  mortem.poltqoam  iple,iiue ex  tciumento 
fiue  ab  mteltato  hcrcs  exutiilet.ctjuc  fupcruacua &  ndicula  ellet  qucftio.An 
cenferetut  lovau  dc  icltitueiida  pct  hxiciccnirruilu  hcrcdiute  pioj-tcr cJju- 
fulain  codicillarc,  quanooquideni  ccjucvcrum  ctlet  dctccilfe  conciuonecn 
claolulecodiallaiisquaiuum  uJ  hl.au i  prcterium,  quippc  qucab  iiitcluto 
nonmagis  fucccdctct,quam  li  ceitameiuum  vcl  omnimodovaleret  ,vcl  pci 
bonoruiiipolicllionciii  conri..  ui.v.-i  rumt*tc:ui  J'r:u-.  i:,n  qi.cel',\cq.n% 
ab  i  ccitaro  fuccedat,quam  vtperclauluiam  codicillarem  dehcrcduatcvcl 
toU,vel  pro  parte  rcikituenda  rogatut vidcacur,  ciim  ab  alus  iion  p.  flit  ridei- 
coairaUium  ibuitellatorelinqui.quaiii  qui  legiumi  lieiedcsruturi  ruiitJL  /. 
Umficutntur&.i,\.a,dt  utr.csdiak.l  air  t.xbertdtm  u6.D#/f|»4/.i.ldque  expc- 
ditittseriUidctcndascum  BaiJofilium  uiltuucum  potuilfc  hctcdem  eilc,& 
fuiuccxco  tcllaiiiei.toquandMviut.Norieium  potcuncgan  qiundcfc>.ciii 
condiuodaufulc  codiciUans  (utimatque  ceftamcntum  valuitvel  vnoin- 
iuuu:  ac  mulco  magis  li  adco  valucrit,  vt  conhrnutu  lit  per  aditionem  ,  liue 
Pptuicoiicepumclleclaiiiulam pet  vcrbum  pielemis  tcniporu /intnzu/tt 
imttefttmenti  ,  liue per  verba  illa  cuam  fucuii  tempous quc Banolus  addit 
xWwwtra/iiw.Nam  precerid  quoddiltincxio  ili.i  toca  commcntitia  cll  tc  a- 
bbi  a  nobic  conrutau,ccrcuni  etiam  cft  vcrba  illa-quaiitunihbct  ad  fucut  um 
tempustelaunonpollccxterdi  vltra  tempus  illudquoasniurucnt  &ac- 
qujbtacxeoccltamenro  hcrcduas :  ciimexindenon  polfithcri  vtvllocafu 
nonvalcat  ieluinetuuin,aut  vt  rumpatur.quod  (cmcl  peracquilrtioiiem  he- 
tcdiuus fucrit cc«  Jirmatutn  ,  cxtrarum  cafumquo  mofficioii  teftamcr.u 
qucrcla  propoiii  po(Iit,pcr  cpiam  un.cn  net  uullum  djcicur ,  ncc  run  picur, 
ud relcinditur,unquam  quod  &  valcat  ipIbtuteA  iw  valeat  vc  ipfo  lure  tn- 
pi  numquam  poilit  nec  pcr  pf.rtwcm.Quis  crgo  hcrcdiutem  patns  habcht 
noccafuiFilius  qui  heres  inltitutu!>  ruit/lc  quidem  totan^Ieoquc  in  perpc- 
tuum^ton  ad  tcinpus  viuc  firv,  (ed  noii  tanquam  hctes  ex  teltamcnto :  quod 
toties  duunus  ipio iute  nullum  clle  ob  fue  hctedis  prarceritionc.noii  obitace 
ftatutaria  exclulione ,  fed  vel  ab  inteliacoji  velit,vel  (i  malic,  lurc  bonorum 
pollcflionis  IccuJttmtabulasjinihiiahud  deiit ex foliennibut  a  pnrcore  re- 
quilius^tbn  nequc  (iiblic  iuetus  vlluspctetiJx  boi:orutn  rolIcHioius  cor.tra 
cabuias ,  aJ  icmorandam  eam  qtu:  datur  iecundiim  ubulas ,  ncquc  fupcrlit 
PMMuoM hcTeditateni vllocalu pollit  eumcereab  intcliato,cV  facirevt 
linereiitbonoTiim  poilediofccundiim  tabuiasdata.  Poiiiiruis  emni  agi  tem 
inter  hlum cv  hhain  Juiaxat,ncc  alios  cflc  liberos qui  ab  1:  tctiato  fuct cJe- 
re&poOint,cv  vehnt^i  eium  fingeres  ineotcftamencojnquo  ptxteuu  fuit 
filiajiniuuuuui  hulk  (iuc  tn  tctum ,  liue  pto  panc  czuancuui  altquctu ,  aut 
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plures  tu.lle  cctbtoii  ii  akuios, coiquc  omrcs  Cjuidcm infticutus ,fed  txii 
patibuscorcionibus  ,  vt  protnde  mccilit  vci  n.akuJorumomruum  ,veicvx.i 
lahen-.,q.ii c% taii:ore  partc  iVripci  uiiii.abnitcitaujfucccdcrc.pcc  lsuuj 
pcr  bonorutr.  poilciiioneni.lccui  du  ubulas ,  r.< :  cilcc  dubiundum,quinn 
qui  teiUircnto  icnptus  cilct,iiiic  liljus  ,  iiuc  cuantui.i  couccx  tduu.c:  :j 
mrc  ciuili  hercs  ncrs  potlct ,  nequc  mrcprxtonubojioium  poiicubt cutnic. 
Llt  cnim  boiiorum  poffclTio  fccuitdiim  cabulas  lire  ic,quoucs 
lcgitnnopotclt  cujncctc  hcicdjtaieto,vt  icnbit  Vlp.  in  h  apnienc.  T tt.it  kt- 
nor.poffejf.  Nequc  tAincn  penniuenduin  puto.vi  nqui  lintlibcueoiciljirc 
to  infutucixx  minnic  pof  tioi*  pollint  pctcrc  bonurum  pofleflioucnwixit;: 
tibulas  cx  pctlonaiotoris  tjqu.itncdtctuniconimittciius.  Etlieuirnvciu:i 
eit.fui  hcredem  t  u:lic  prxcctu.kin ,  quomodo  tamen  potcit  cdjCturnaBtjiw 
aut  alns  committere,  quxitaiuto  vcutui  ruinpcrc  tcibtuciitumf  Aawn 
ablurdum  citct  plus luii&habcre  aiios  cx  ipfms  pcrloia ,  quani  ip&hibcst 
Atque  hic caius ctt ,  dequoinccllipi  volumus  qu.r  dilpuuuimuiioEna.i 
l>cvad.t;.vbi  lct:piimus riJiatn  exddani  pcr  lbcucum,noiipoi1eNHt*ac 
nc  quidcm  pctiu  contra  ubulas  bonottun  poilcflicix:.  ld  ctuin ita vtr. 
cit.npcncrajitercxclufa  lit.id  elc,:io:i  uiuitin  j  iuccciTionciutcKaUjicdcci 
j  iure  quolibct  rumpendi  teibmcnti,ne aJioqui  pugncnc  qux  dc  danda iw. 
dIlx  conuaubulasbonoram  pollciTioiietracUuimus  adtincm  Enor.jUt 
cadis  ruiius,&  vtboualiccomparatioexciuiioius  lbcutanc,&eius  quiindu 
cicur  pec  luraiam  renunciauoncin:de  qua  ibi  ex  profcflb  apcbainus  Solcnt  c 
ium  tihx ctini  tcmincianc  lurarctc  nullum  ad  bona  patcma  regrdiumbabi- 
t  ji.ii.cx  t*p.2.  DtftH.tn  6.  quibus  vctbisabdicant  a  fe  on.nccutnmocijn'. 
nouuntiitiifucccmonjsintclbti ,  lcd  cuam  cujuflibct  bonoruni  pol&t&j- 
i u s,Miu  qu.c  poflit  pcu fecundum  patris  volunutcm.  In  cbquc  dunor efio- 
dulioconuentionaijj>  quain  fulcat eile  ibmuria.quc  vc  pluijmiini  nonpf  - 
ctnet  luli  ad  caium  Sc  uiccefTionern  inceftau,  ucc  quicqiiam  cauct  de  njtctu 
pcndi  telbnicnti:ide6  toruilequodnihjliicccllciii  piouidcicmafculitcun' 
patcr  tcibtui  ,cui  liberura  cit.fcruaus  iolJcnnibus  iur«  de hci cditarelufcpW 
arbicno  inccr  cuiufcumqt  fcxtis  hbcros  dilponetc.  Ncc  lanc  ratio\llacitcai 
bJia  non niii ab incctbti  lucccliione  per  ibcutum  cxclufa  concra  tabuiaipc- 
ttre  proibeatunauc  e  conuano,vt  riha  tcuajncntum  rumpere ,  auc  ccrtm  R 
lbuiencum  vcnireprohibica  Jvoc  iplb  prohibcacur  lucccdere  ab  jittcitaco .  i. 
qua  raxione  locus fiat  fucccfliotu  intelbu,  liuequod  paccrfanuiias  ab  initio 
1 1  nteitatus  dcccllcrit ,  iiue  quod  teibniencum  ab  co  faCtum  ipib  njie  non  va- 
iuericvel  cxpottra&oper  aJium  qnoquotnodoruptum  lit.  Suut  cium  omW '• 
cafus ilti dmcrli,habetitque  diuctlani raiioncin.cum  ficn  pocucrit  v t  itaruc 
tcs  vno cafj  ptouidere  voluenn t.non  ciu alio.  Nam  ttjtn  tcitainfu  caufa * 
lauorabi]is,qiud  vcut  proiubctJ  filiam  ncnjmpai  tcibmcncuni^cV  luhJotni- 
iiuspollcillamabintcitaco  lucccdcrc.-  Nam  &  luinlitci  agnati qui  furu poil 
iutrem  poflunt  iuccedcte  ab  intcibto.ncc  eo  magis  tanicn  poltunt  vincerc 
liacantde  motii ci olo  /. t . DM mctf ttjhm.   At qu;d ii, vt  oinncs calus cow- 
pichendaniin.ttatututn  ita  couccptum lic ,  vt  rllia non  folum  tciUn-.cntuu 
rumpc(c,aut  concra  cclbtnencum  vcnircticcmq->  ab  inicibto  fucccdeie  prf 
h>bcatui,fcd  cttain  a  iurc  djccndi  ccftamcntum  imllu  cxcJudacur  f  auoreir-- 
iculoruin &  quandiu niafcub iupcictuiit  i    Vuquc  faiendum  cjit  hoc vuc 
«..-j  a  jdmiitcndaiu  ciic  tjucrprcuui  leuceuuam ,  vt unpunc  ptxtcnn  poil'- 

filu. 
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filiacui  nullum  aducifuf  rantam  iiuquitatcm  auxltum  fupcrctTc  Itatucnics 
volaeiu.it.  Scd  iinpunequodadril.am  ipfam  <iui'.taxat,noi.  etiam  quoJ 
c.iiv..»s  iiberos  li  ahquoium  uiieifu,icttaii,ciuum,quo»i  tc  vcta  iplo  uirc  IWS 
valet.pronuuohaberr.  niii  ftatuium  ptxtcrea  cxpicltc  difjioncret  vt  li.uuf- 
mod  t.h.i-pnctcntioiic  tcttameiitiim  i  ullum  dtu  rgn  pcllct,  Naiii  qucniad- 
moJum  iiuisquxexptcffim  pcrhatutt.m  d:fj  ohta  lur.t  u.aioicm  agnofci- 
nius  potcftaccm  ftatuu,quam  iuns  con  n.ur.  s :  ita  in  nj  vti.mbus  in  quibus 
&  ttatuti  &  iuns  coi.iimmis  ratiohabcu  potcft.vtrtufquc  habciidacli.Nilul 
autcm  vctat  vtfumque  verumcilc  ,  vt&  uftamencum  ipfo  iure  rulhim  lit, 
occan  en  hlia  prxtciHa.qiixiiullun-.  lacu.rulh  n:  dicetc  r.on  p<  Uit.  Surhcit 
enim  vialij  lintqutpofliiudiccre,  idquenonad  hlu-  ptxuutx  vttlitatcm, 
icd  ad  propriam.Nec  liunlc  aut  coiHtanum  cit  quud  fupiadi.\imus,n<j  polle 
alioa runipercteitainetuum  pcrcontra  tabulascx  jx.iUiuahl:x,qi  xipfaad 
eait:  boiorum  pollelliorcn.  admitti nequca  t.  Aliud  cnim  eitdcbouorum 
polIciTionccontta  tabulas,  aht  d  verbdeiurediccrdi  tellamci  tumnulluin 
d  iputarc.  ln puerda  bot  oium  pollcffa recot  tra  .abulas  fattu  iliquo  j  c- 
tentis  opus  eit:.it  vt  tcltamentum  iit  nullum/ola  iuhs  potcuas  faut.Promde 
mirumiioiiclt  fiaucs  mttitutov  non  poflc  pctcrccoi.tra  tabulas  expcifona 
IbronsptTtcTit.T  qn.r  ipfa  ad  petiuot.cn i  non  adniittcictur ,  p<>llc  tairen  te- 
ftarncncum  nulhim  dicerc  ob  pixtcriuoncm  foroiis,qua:ciiamli  teiiaircn- 
tum  nullies  approbare  vcllet ,  facerc  tamen  numquam  poflct  vt  f  oiiualcicc- 
rct,-ion  mac.squam  li  ar.te  patrC  nKxcxcim/./ifiltif  j.DjkUtr^  M0St& 
&cum  ob  lororts  prxtei.uoncm  celtameuim  pattis  rulluni  lil , <5c  miullum, 
jxiterunt  tamcn  aitj  ftatres  ctiam  mftitutt  aut  cxhcrcdaci  iucccJerc  ab  mtc- 
itatcvqiianuiis  foror  ipfa  qux  prxtcrica  fuit ,  &  quam  ponimus  a  fucccffiore 
inteftact  pcr  Itatutum  exclufam  c<Tc,fucccJcrc  non  polTir,ncirpc,quia  loic 
ex  forons  pcrfona  iiieceduc.fcj  ex  fua.luet  ob  fotoi  is  iplius  jitaiciHioiicm. 
Scd  boc cafti  crrecxum  habebit  codicillai ts  claulula  vr.idcaiit.ui  rogad  hbe- 
n  ilti  qui  ab  iiucftato  fiicceJeiii  de  rcitiuicnda  liercditate  pcr  ndeicimmif- 
finn  a  qticm  tettatoc  vel  lolum  vel  cx  maioreparte  lcnplciat  hctedcn.tquod 
tame  iidocTUidctiiccndu  cllec,  lipoflent  llli  /ucceJere  p«  botior.polfciiua 
tabulas,liuccx  propna  j->crfona,iiue  ea  perfoiia  ibrotis  rnijteiiurcaxlum  c6- 
mittcuns.  Nani  vt  fupta  difputawmus  pro  fil.a.dehcH  c<-i;  Jit  t<>  claufuizco- 
dicillans  qnoties  fucceditur  pcr  conira  cabulas,  quia  tunc  non  fui  ceditur  ab 
inreitato,lcdextcftamcnto ,  aJcoquear.ee  tehameutum  ,licet  <ontia  tella- 
mentum.Eiiqueh.ee  aptilTima  cautio.Jc  vt  loquuntur.cauuTa.netdum  for- 
uilis  CxpolLx  ,au:  alj|  vlij  cx  lntciprctibus  vcl  pragmaticis  cognua  ad  elu- 
dendam  potettatem  claufulx  codicillans  eo  cafu  qun  tettamcr.cum  tiullttm 
ht  ob  al.cu.us  cx /ius  hereJibus  prxtcritionem.Vt  nimirii  qu:  j^rxtenu  lunt, 
nonab  inreftatu  fucceJant,led  prt  cor.ua  tabulas,ne  <  ici  vi  quatn  tx./Tit 
claufulx  codicdlaihtcondiuoiiem  exutitlc.  Pottreniumtquodinnuiunncdi 
quxffaoneadocsfusBaittiluin  ,  Baldum , aiofquc  cmrcs  lticcrpretcs  rotari 
volo,iUud cli,qub  >  de  hdc.comn.rlo  pcr  claululam  codicillarcm inducer.do 
lk difputaiu ,  quaJi  in propoiita  fpccicpotuetittrai  (h  itti  ad  hctcdcs  hlijfi. 
niodo  erus  dies  ceileot  viuo  hlio.ldcu co cnim  adc6  at  v  e  difvutant.  Vtium 
teilamentcunretrcS  nullum&:  ruptum  fuiflc  vidcaiut  ,an  vcioixco  tanulm 
drcqtto  hhus  1«  moctuus.qtiod  pttotc  taiutim  calu ,  ron  etian-  poftcu.  te  Jt- 
ci polEt  cellitlt-  dicra  tidciconiUli  antcinoi tc  hl.j,  vi  Jiaivolu J  aigumccatui. 
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Neqii1:  Baldus  mel ■<  roin  talier  ratiorem  contta  BAtolum , vt  re^etfilum 
pr.\t«Titamridcicori-.iniiruiT!\llumdebere  hcrcd.bus  filij  ,  quanMJuiaroft 
ruiiip;utelianientuiTi,niji  ex  rufcvtipfcloquitur.id  clt.exquo  dse  fil'ui 
moiv.tus  lit,i*ec  proir.dc  impl  ?ta  vnquam  fiicrit  conditio  claufulr  codidb- 
ri ,  ■.  hk)  maiculo.liaquc  non  dubftat  quin  refpondcndum  ruifTct  prohcredi- 
Inis  filij  (idieifideiojmmiiil^uoriliocciTiiTenlii  eoqueomnes  confertiun: 
&criaitt,inei)iudido>ctiamf>mnes.  Fidcicomrnilium  enim  vniueriile.eai 
cuii7<r»e.  cefletit  viuofideicommtfratio,  noideb  traiifmicbwradri«rtcon:. 
mjiljnj  hcredem  li  fideicommillariusantc  reftirutioiiem  decelleni,qaianan 
rcftirucrctur hcrediras  Itcnti  tcftitor  volttit  (i heredi  fideicommiirini tcfti- 
tucrccur,.icc|ue  it.t  i-o:-,  transtrrrftur  aCJriones>nii1  proponas  contra&ar.  W 
femoram  abcoq'ii  hcTcditarcin  cx  hdeicoir.nnlTb  rcilicuerr  dcbuic.  Scd^e 
tota  illa  quxitionc  (eft cnim  pcrelegis  &  laus  oblcura) traibndumtntplu' 
nbus  DccaJc  lcqucnti.  Nunc  moniufle  fufiioac  textus  lllos  qdbtisinooetnr 
Dartolusvtcrrorem  ftium  tueatur  cx  l.vnic.j.prn fccM.ndo.CAt  ctiut .ftiW. 
f.fimperfenai\.Cdtjidetc.zA  rem  non  ftccre.quia  ad  fidcsccimmiliakrcijU- 
na,non  ad  viuuet  falia  pcrtment,vc  poftei  ofter.dcmus. 


ERROR  NONVS. 
De  filia  perfiMutum  txc/ufte,<mtmdtu  itutfcmlut  fupertrtt,  Anwtat* 
tranfmtttM  ad  hcredrm  tus  dtcendinmiium^uttfmltem 
petendt  legttsmt. 

iom  poiTum facercquin  iur.c quarftionem  fubuaamqoxi 
' Bartolo  pn m tim  propofKa \\\d. /.vit.§.yum7tde  tn ptnt/mu 
'  5  C  .7  tutl/mm  ;.  cadem  j  fialdo  quoque  dllrgenudju* 
i  c :  ata  cit  ad Lx.trnmH.C.dt  kbtr.prtxet.  Przfuppolito Itatuto 
1  ita  concepco^M  dottvtvten  f»cctdattptoadn/<iut  nufadtu*- 
'/^irw/iiitvrm/.quomiKloftatutuni  Perufinum  conceptfieli. 
cVqiibdexciufinodi  ltatutoriljuctiam  prrtenci  ptohibcjtuf  ,diccteterb' 
mcntumnulluui  quandiu  mafculus  viuit ,  noo  ctiam  poft  mortem mafcui\ 
quatiisiUc  pacri  heres  extiteiit ,  An  li  filiamterim  decedat,td  eft.vitsoadnoc 
nlio,  poilca  verb  fi lius  fine  mafculis  mutiatur ,  videbi tur  ttanfmilille  ittJ  W 
adbwcdesvtpoirmtdKeret^ftamentumnullum  quomodo  poiTct  hJjarpti 
fi  hodjc  viucTCt.Et  Bartolus  quidem  rclpondct  cum  dilt ir.dione,  Vc  ii hows  l 
filue  bberi  vcbnt  fucccdere  cx  perfona  mauis.v.onjpoflinc ,  qiua  cum  hcrrdi- 
tasinatrt  delara numquam  iucrit , nihil  potuic cralmitccrc,nc qtudcra ics  df- 
[.hcxM:ii,!.ciim  Mtttauttrtbki  icf.Cde  tur.dcltb.^  vetb  vclintadircexpedbs" 
propria,polTinc,dummud&  fucruit  naci  aut  faltem  conrepa  teniporcoiortis 
aui  /. t-ifi  <mu prextmier.D.vHd.cigntit. Ex  qua diitinclioi  e apparctnor dfi- 
biuilc  Bart.qum  hcc  filia  nihil  trafnuttexe  poiuerit>ne  qiudc  ad  fuosdrfc*- 
dercs  i  nulluDiq.  fuccedcdi  uis  habeanc  iplius  heredes  li  iint  exaanei.qnipf* 
qui  non  poilint  (uccedcrccjtpropriapcrioiia.  NamnequeiatiovlJaeftai'» 
cur  putet  Bart.non  efle  pcmuttedum  ncpotjbas  cx  hac  fiha  vt  auo  mattm* 
fuccedant  cx  ptopcia  perfbna  fi  njerint  conccpti  poft  morti aui,quim  quod 
m  cafu  fint  cxttat  ci, I.Tttuu  6.emm  Ifr^.D.  de (uti  tjr  lega.  Balausteibin^ 
uamquc partcm  latnis  rem  di/piitauAc  pi in ium  pto BattoU  op»iuoi«q*,c 
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filu  uxc  nihil  poflit  uaidir.ittetc.quu  uss  utuJ  quod  huj-,q;iand iu  vuut,cu- 
pctut diccndi  iiuilum  tcttan.cntun.  patO%capdtoOBMC  iii,c'c  ><i  Jicni  inccr- 
tamtErgonoit  tiat.fii.iffibjlc,/  vertJ  tnau-y.mnQ.ljyHtbui  dtttus  40.$.  :>•• 
d.i  7  i/m  D.dtcandicc  <tV«w*/?.lccm,quu  cluh  liiws  intcnm quandik vixi  t, 
fucrtt  hcrcs cfTicaciier.Etgo  tilu  116  lubaii  tntcriin  ms dclibciadijicc  adcu- 
ili, quoru  tamcn  altciutium  habcic  opoitctcum  qut  vehidtietctcitamctu 
nulLni^^iiw  C.dt  repnd.vtl  •iijrui.hertd.Vioinde  liiuh.l  hibuitjnhil  tranf 
milOi, d.l.tum Mntttjatoriiuj  l.fiftttj  jiW«  t4.lV.dV  incjj.tejltmAu  contiaiiuili 
tamcn  argumcnutuiBaldusconttaBariolumcx  ciulJcm  Baitoli  opimonc, 
quamin  lupciioribusiilum  cllcdiximus,  vt  inpropolita  fpccichiu  lucii.de:. 
polt  moitctn  hlq  tcctb  iumpattcltamcittum,niciatquc  ui.m  indcab  juuo 
nullum  iuiflc  vidcatur.  ldcnim  11  ita  cli^nqtnt  BaitolusJiabuic  pioculd.i 
b  .  filia  q  ••!  tranfmicccic pocucnc.  bcct  Jcccllcr.tamcqu.im potuCtit  agc- 
te  dc  nulljtatc.  tx  l.fi  Pnmoi.  D.  dt  hbtr.  (frptflh.  vbi  PocnpOHHM  fcribit^it 
Primohcicdciiiltituto  fibuui  cxhcicdaucio,  a  Scvundo  autcm.qutm  Prm.o 
fublticui,  non  cxhctcdaucto:cV  dum  pcndet  an  pngt  adituius  fit  ,riliusdc- 
cclTciit^ccimduiii  fenceiHiain  qua  vtuuui  jton  ioic  Secui.du  hctcdcm, qua;i 
ab  irucio  iru:iuccriidtnuium,cuni  ab  co filiusnoii  fucut  cxhcrcdaius.  At 
quuniam  rtxc  banoh  icntcntia  Baldo  11011  piobatuc ,  qui,  vt  Jiximus  contra 
aefcndic  ictrumpi  tcftamcntum  pec  hant  i.i  ut,-  prftciitaiu.vtumccxnunc 
tantiim  non  cti..m  rctiii  luuipatuixoncliiditillecum  Baitoloyioi1  fien  uaf- 
millionciti  lutudjccudi  uuiluni  teltamcntu  ,  uiioneilla)q;uin  nvncn  Bat- 
tolus  numquam  probatet,quod  n.tcum  valcat  pauis  tc-li.iinci.iumA  quKc 
cutn  crfect;i  i  licutJnquit,cum  dcccdit  poitlmmus  putcutus  viuu  tclUtorc, 
quia  talc  ius  non  elt  adhuc  ui  potcncu  cfticici.di  aliquid.  Ego  \erbqu.Tltiui.t; 
iuuc otiofum  chc  J  .<  ■.  cc  incpiam ,  vtputc  qua  cx  pra fuppoficiouil-us  cuo- 
ncii  pcndcac.  Supponic  cnini  Icftamcmuro  hoc  vakrcuiquo  purtcrita  iit 
fiba,quam  itatutum  a  fiicccflionc  cxdudic  quoaJufrjuc  niaK  ulusfupcrtric. 
Quod  tamen  falfum  cll.Ab  initio  cnim  nuilu &  11  lultuni  cit  ob  lua  hcte dis 
nrxtcttuoucm.iu  v;  nou  ioliim  valctc  1011  poilic  cu  cftcctu  ,quod  vuit  Bal- 
dusJcJ  ncqucin  pedenticllc,vt  B-utolus  cxiltimabat.  Teitamciitu  n..n  quc 
in  quo  liius  hctcs  piztctitusfuic,adco  nullum  dt ,  vc  ncc  j<  fiii vilo  vrquam 
caiu  vcl  tcmpore  couualclccrc,ucc  li  fihus  viuopaccc  n\uua\ut,l.fi  filwj  7. 
DUt  !uStr.dr ptJHj.  Quod  li  ccllamcucumab  uutio  vakiec,vc  litisulunc,  fj- 
fum  cllcc  qtiod  udcm  pro  vcro fupponunt  heii  poflc  vc  j  er  fi!:am  puci nti 
Cumpatur  aiiquanJo.  lnauditumcnimeitvt  fuushcvcs  prxtctitusrunit)..!, 
nilivcl  agna/ctiiJojVcl  quati  agnafccudo.nd  ab  hoilibus  rcdeundo,  quio- 
mncs calus  iuhilcum  hoc  itoltro  limile  aut  communc  habcnt.  Ruifiis  ctiafi 
admiuctcinus  hliam  hanc  pollc  aLquo cafu  rumpcic  cx  poilfaCio  icltan.cn- 
tum  pauis,iion umcn pulk-t co  lc  fu  quo tntciptctcs poilc  voiui  ijJ e(t,ih'o 
ctiain  caiu,quo  hcicditas  agnita  fuent  &  n:afculoacquilita.  Nam  MC  po- 
itiiumiupfa*tctitu5,necneposin  locum  itbj  lucccdci.s ,  ncc  £l  us  ipfc  reuCr- 
fus  ab  holUbus  liarumpeic vnquaui  pofset.  Sed  ponamus  cV  baficair  us  ifta 
omiuaprovet^vtquaTaincucv  luduvamusditfacultatem  nouan^cVquz  tc 
vefanullaeft,  Aviintcrimdcccdcs  blutranfinitcri  aliquidad  hcrcdcs  fijos, 
fiuc iinc  cxiibctis ,  liuccxuaiiciiDico  r on  pofsc  quicquam  tiai.finittete^fiiir 
dcfcndascum  BaJJocunuaBartoIum  valuifseinccnm  tcftamciwum  cu  cf- 

iquc  quaiidiu  vuic ,  cx  «0  iwtcocra  cxuuAc  i  tu.c  CUU  Butd 
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contrj  Baldum  fuiiic  interim  teftamcntu  rn  pciH^eiiti.oc  pultei  rrtr&milli 
Neccnim  potdtinpendcnti  cilequandiu  iiiafcuUuviuit,ni(i6iiacwogue 
vniat^c  fuccedere  aliquando  poffit.  Magis  mmque  vita  fiitxfufncnlioiiem 
llancinduci^qiuaiiicertam  ctt  an  moritura  litantcvclpotlfratrem.qoirfl 
nta rilij,qucin  certum  cft  aliquando  iv.orttutuii.uruamquam  hocqooqurin* 
cennii.  etran  moriturustitcummaicuus,aniiiiemafculis.  &cnimlupeii)i- 
ubys  nuf.ulismoreretur.perinde illi amitam  eicludcrcm  .atquefiatn (b- 
rorem.  liliaigitur  pi  xmoricnte ,  cum  (ic  cettum  non  pofle  ampLw lilam 
furcedete/atendum  eftdeiinercteftainenium  percam  rumpi  po&^deoojoe 
faltem cx  eo  temporc  incxpiignaiiiliter  corfiman.vt  Baldus  loquitar.li um 
auei  nonerat  lnexpugnabiiiter  coi-riimatu.  Pnuscrvimeftvtbliautianuc 
mrcruinnaturaeo  tcmpofequodeuciuntmafculi  .quimvtpoflitijDB'»'' 
teftamentum  rutnp»t,ficut  Sc  prius  eft  vt  rumpat.qiiim  vt  rcnonWp»Vnt 
retroiiuiluinraciat.  Ncq.  dubitar.Ji.incft1ctiainfiftjtutijnwtJa)ixepijn), 
flut  dnMA  non  fuccedat  qnotnLpfue  mjfeMlms  alnjHtt fuptrent  ttxst\  tnotw- 
tationem  i  cowrario  fej-.fu  recipcTc  pollct  qyum  dant  inte^prctes,«l^c»rl<• 
tibusnialculisctiJinqLuhcredescxtJietii-.t  hl.apoffit  fucccdere  ,hocip* 
limenlic  intclbgi  dcberet.quaii  habcns  tacitam  illam  condibonem/trrioeo 
filu  roteinporcailhuc  vnicrctAfuccedcrcpoflct.  Qupmodoerurniirnor- 
tua  vcl  fiicccdcjct.vcl  rumpcrer.vel  nullum  faccret  tclt  amentum !  Abajt» 
non  videoqua  raPoneBauolus  vclit  hoc  tcftamenttim  e(lc  tnpendenu,» 
non  potius  lam  mde  abinitior.ulluni  etle.aut  pro  rupto  faltem  velnullob»- 
bcri.ciim  di.bitan  non  poffit  omnimodo  futuruni  altquando  vt  nufculiot* 
ficunt.  nccaliudquicqu.1111  ftc  proptcr tjuod  fr«ranpofiiifiiturum,vt  nott 
rumpatur  tcftamenrum,quini  qtua  poflit  facilc  conringcTe  vt  ante  fiinxmS' 
lia  moriatur.Cur  eiiim  cxpicrarettn  ten  pui  omr.!modovemururo,anlcCB> 
duioquam  certum  eilet  omnimodo  exrituram  d.l.  beres  memjy.  tnfrimf' 
De  condtc C  demonftr.l.<juod/i  ilt.De  cond.mdtb.l  fitjutt  it4.^.0.dtkerti*- 
yftf.Ncc  ad  ri  perunct  quod  Baldus  obncit  ex  d.l.fi  Prtma  8.  vtliher-&fr; 
vt  probct  filium  prxternum  tranfinittere  ad  heredcm  ius  dicerdi,  nullun1'1" 
cctanrf  dcceflcrit.quanipoilctipfc-nulluni  diccre.  Nam  falfumeftwiU* 
fpccic  tranfmicu  ius  vllum  a  filioprxtento  ad  iplius  hercdem.Iicitpoftmor- 
tcmfiltj  dcftmito  per  inftituti  repudiauonem  primo  gradu  ,  teltaiieonirn 
q  10J  incipit  a  fecundoin  quofUiuserat  pixteritus,nullum  iepenJtur'i<J>H 
imo  vero in  ca  fpccie  legitima patris  lieieditas  adoos  pertii-ctquilegom' 
JiercdcscV:  proxinuoresquantum  adcaulam  fucccdcndi  repcriuniut  eoWD* 
porc  quotcftamentumaeftituitur.vt apereefcriptum  eft  inl.ftfmit  j4^t 
nut  $.f.fi filtum.  verf.  fed  fi  heres  &  Ift  pefthumus  1 4  .verf.  tjuo  tfr  fffi  «flrj* 
tit.DtlAer.&fefti.  cotracio  autf  quodidf  Baidus  cxfplii  adfertdepcftr» 
rxjo  prxterito  ante  patrf  dcfufto ,  vt  probet  filia  hlc  ii  ar.t  c  fratrf  moriao* 
nihil  ad  hciedf  tralinittcTc^aitenu  etia  cft,&  omntnoincogtuu.  IVjfthum» 
ejiim pr.eterttusviuo  tcftatore lutus.ettali  codf  viuodcccdat,i  ihilomww 
tcftametii  rfiptt  :adeo  vt  op"  fucnt  coftttutionc  Diui  Hadriam,n6  ad  hoc.t» 
teftamctu  tp(o  tureruptti  coualcfcerct  (  ncc  enim  vi  qua  c6uaie(cit ) ne<Jrt 
excoprxtor  rxinor.w^flcf.fecundunuabulasdarct/iuani  &  ciaavllamcoii* 
ft1tittioncm,ac  dc plano  daturu<  a-que  tucrat,li  modo tabulx  fcptem  ittiM* 
fignis  lig-  arx  prcponctenttrr ,  fcd  vt  ea  bonorum  pollcflio  Iccundum  UM" 
laj|  quam  prxtor  daxct  hcrcdr  fcripto.ellet  cuni  rc^jux  altoqui  rontta  otoo^ 
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modo  erat  llnc  nj.f*fihunuu  n.  d .tntuft.rupt.  luque  no clt  quod  qttxratnus 
«ncranfmiruc  Jle  ius  rampcndi.C^d  enim  egei  iiUuanfnulJioiic  cOm  j- 
ple  riwiipaQ  Aur  ad  quem  pollet  uanfmitterccilm  Jicrcdcin  nuJJum  habcar, 
nec  rt»fc<re  pofiit  qui  moritur  filiusfamiliis^c  in  patris  fijperft  iu*  potettate: 
M  nos  naCJjamus  dc  fil;a,qu.r  facta  fui  lurts  pcr  mottcm  parns  hcicdcm  ali 
qucm  Itabere potucrit A  habucrit,de  quo  poffit  dubitari,  an  cx  ipiius  pci /a 
na.Sc  uanfmilfioii.s  mrc  poflit  ruptum  aut  nuJlum  dimt  tcftametuni.Nam 
&  ipuitviucrettnon  fuliim  rumpcrct.li  inierprctibus  crcdtmus ,  fcd  cuani 
rumpendo  fucccdcret.tanquainqux  fucccUionis  cipax  cllct  mortuo  lam  pa- 
acmortuo  item  tuacper quem,&  proptcr  qucm  cxcludebaiur:citm  tamcn 
poftJiumus  vtuo patre  natui  rumpat quidcm Jed  mhilomagis  tumpcdo  fco 
cedat,quia  viucntu  nulla  herediuscft  in  qua  poflit  fucccdcrc ,  l.i.  D.  de  ht- 
rtd.velMa.XMnditli.D  frc  hertdqao  autem  inftanu  pofTct  fuccedi,  hoc  eft, 
mortiio  demum  patre  lam  non  cft  m  rerum  natura  polthumus  v  t  pollit  (uc- 
cedete  ab  inteluto.  Ponimuscnim  dcfuii&um  lllum  vmo  adltuc  patrc:  mor- 
tuu*  autc  fuccedere  nullomodo  potcft.  Dcbuerat  igttur  Ualdus  tlta  polthu- 
niicomjuraoottcvuadhocpoaui,vtprobarct  filiam  ptrterttam  quapcr 
Itatuttmiprohijjcaturfucccderequandiumafculusaliquis  fupcrcutli  ma- 
/cuhs  «nnibiisfitfuperltes^ujh«tcdcsexuteunt,nonob  id  t  mcn  polie 
tucced«c,cuamIiadmiHoeo,quod  nequeadmittendam  lujt.vtpodcirum- 
percquja  non  (impcr qui  rumpit,fuccedit,Jed  tu demum  (1  tctinnn  fist  lu- 
Iules,ideft,(i  runipateotcmporequo  fucccdi  adhuc  potclt.Atqu!  non  magif 
nenpotdtvt  filiafucccdatinhtrediutepatnsquar  mafculo  lucritiatn  ac- 
quiuta,quam  \  t  polthumus  patrt  adhuc  vtuenu  &  fuperftiu  fucccdat.  tft  c- 
mm  hoc  vcriquecafui  communcquod  nulla  hereditas cft  in  qua  poflit  fuc 
cca\iic£r diucrfa  ratione*:  viuoemm  patrc  nulla  atihuc  ipfms cft  hcrcditas. 
Eoautem deftinifto iifupcrftesfiliushciesei exutent.iani iiuIIj  anplusclt, 
deiucqtieellcperaditioiTem.ciimexcorempore  coucrfaiitinpatriirniiiuin 

diM.hered.  Ergo  euamli  largiamur  hoc  Bartolo &  Baldo  vt  fiiia  putcrita 
poflk  ramperticltameiitum  patnj poft  mortem  fihj , fbrte  ftatuto  ita  con- 
cepto,f t  ftltn  dttst*  mnfffu  runtpere  teilmtentum  auojdufyue  nutftulut  fu- 
ftrtru.t^on  ajt  umcn  bonac6iecutio,(i  cx  co  iiticra$,poflc  igitur  illam  fuc- 
«edcrem  hcrcditatc  patris.PritU  enim  tibi  probanduin  cllct  I  upcreilc  aliqui 
naau  hereditatem,  in  qua  poflit  fuccedcrc :  quod  tamen  nnnqoam  proba- 
b«.Sicuti  qui  djcit &  jprobat poftJiumum  prxtentum  rupille  tcltanientuni, 
r»c«  id«oprobateumfucceflillc,vel  fucccdcrc  potuj|]c,iuliptobetritptiini 
fuille  teftam«itumcotempore,quopotucrit  poithumusfucccJere ,  quanuii 
dicf  fdcatpofthumuni  fucccdere  rumpendoA'  rumpetc  fucccdcndo,  /.  *<m 
ttfi  y  D.de  tniHn.rmft.WMum  abeft  vt  m  cafu  noltxo  ius  aJiqtiod  tranfmmt- 
rept>ruenthliavel  rampcndt.vcl  fucccdcndi.  Mjnuscnim  luris  nccclfceft 
hajSere  hanc  fjliam,qiiim  polthumiim^uja  pofthumus  licet  non  poflit  fuc- 
cederccilm  montur  antc patrcm.poterat  umcn  ahquo cafu  ,cSc  aliquo  tcm- 
^refuccjxieiwiiininjinli  conugilieceum  patri  fuperftitcm  clfc:  ideoque 
rtanpit^non  rupcurujprocuJdubiodi  nullocafu  effet  fucccHurus.  At  lilia  ha-c 
iittllo  cafn  potuit  fuccedercpoftquam  filius  hcres  fiut.  Nam  liercditas  qui- 
<lem  Cjua  i  .uila  cft\nec  vnquam  fuit.quia  patct  adhuc  viuit,  aliquando  tamfi 
cnc^Knipe  cum  patct  monctur^ucm  aliquando  motituram  ccrtum  cft,&: 
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cu  rupcrlliurs  fute  libetos  fpcrari  poteu  c\  ipio  oaoctuc  non  tar.t  ln  i  r.na- 
t .  ,fcd  cti.un  pamiClsvomJjMmM/i '  \j. D -dt moff.  :ejhm  A  hciedicas  qua 
iam  aliq  jaiidu  fuit.fed elle um  deluc , uunquam  eile  ampluis  puMft.,qpu 
rulioiiKMupoccit  rcuiuifccre.  Neque  igitur  ficn  vllo  n*.'o  j«  u.  «  u.a 
h.e  _  niinp.ic.Cur  riuin  tumperet  c]iu  fucceJcrc  ntliiqjam  ptiU^QuaiCitv 
ilia  Bartolj  d  ItincJrjopiob.uulisviAcri  potcft,An  libcros  heicJi  s  htt  hliare- 
iiquetit,an  exuaucor.nec  lila  turfus ,  An  libeti  luccedcte  velint  e»  pttfo"» 
m.uns,aiicxpropria,&  an  conccpti  imc  viuonuo,a>.  noUea.  Nai.  cjiaotio 
im^djc  filiam  ipfam  ne  poflitfucccdctepotlquain  hiius  hcrctruii.eadcm 
LbcrosipfiuiquanuisviuopauccoticcptojexJudei.iie  poflint  ticadete. 
qma  hctc  litas  nulla clt.m  qua  luccedi  ainpu.is  poffit.  Ec n .uenrompicciii- 
duoi"  'us  qu.riiciim  auunculo pci tcctc &:  mcitpugiabiliccr,  vtBiMlwlfq^' 
cui  j i  i.jJ-./uf  ;',!i:im.nnm.ii  C.dtmtjf.rt/lAm  j:  t  m  qi:u  mornBWiiw 
q.ix  cx  be  tcri  10  itatuti  poterat  aJinuti,\  t  ilic  ibidem  putat,MtSM',<,e" 
dit  s  maLuloa>.q uUitatuii.qux  li  iion  eliet.vtiquecV.  Iilia  ipia pcileluKte- 
dcrc  polt  mortcnimafculiA  mukomagu  libcn  rilia.'.  Subni*  e  iiuxr«t  »»«• 
dus.AnnoM  falcem  itis petei  Ja-  lcgittmj.'  ad  liu  usfilia-  Wxcos  tuiiniWi* 
D.inim  eum  v.Jciurvi  iuli  I  uahcaiu  ncquecx  proptta  prtibn*,!!***16*1 
pcrlo:ia  mairis,  J  clt.nc  qutJcii.  le^itiinam.qu.r  tmieiiiui*iviOW«riWW 
aui  iplis  aut  iplotum  iiiatudcbeatur,<r£./ fi -juttfilmm  ••,»,.  C.dt\vu$.t*F-  ■* 
contranum  vero  argiimcncacur ,  qtua  cuni  ttiia  intci  1  < !  Cl 

potucnt  fuccedeic  aut  iuic  ci ui li.aut  pt ^corjo^nihii  vidcitu  miciin 
quod  tranfmiicrit,  arg.  I.»»»  tfrsaht^tndnm  u.<ifi*.D.Jt  ttntt.  fi/Ketflt 
canien  Doc.ioresqiiofdan)  fubtilcs  pro  filiaco:ifuixiJlii.-,quod  tt^^^^B 
peccndxlogiturwrad  hereJein,quaii  legitinia  debeatui  dhx  imetr»»»»* 
iiunpollit  eam  petcre  in  vica  tracrts.Nam  ilaititumJi  quichaiu 
uac  ca.il  prjrcise\ied  impcnut  ei  temporalc  lilcntium ,  &  r.on  intcnJit 
ltatutum  faceie,iuii  quod  lccmiiia  non  agat .  oistia  makulum:rr>tcrnT  CY 
fctinir.ahabec  lusii  hahitu,(cd  ntm  m  exetcitio,  c*  ad  trai  Iniitietiduniii* 
ficic  lusui  hab.tuhaberc^././»f*u fU\nm.(*r  IjtHud  4.$.  \U.  D  dt  ^*M*f*' 
tintrAt4kJ.fi iHn%n grAtu.t.t  lt.cumUg.ftA.D.dt  SC.  SiUn.  Aduebii  «** 
ler^cimaroccTifeTixsalicmim.Qujdi.mgis  li  inieiim  «kctcWt  tilia.uai* 
miturt  lcgitimamad  poftcros?quam  lciliceiiuiconlmuiiedetcii,^'^*'*' 
non  aufierc,fcJ  fufperd-cad  ccn.pus  tt  licct  tcmpuslit  inccrturr ,  i.oiicebrt 
habcn  pro  condaionc,fcd  pro  Jil.  tione  fauoie  filur,arg.<V*  buVtrin.O*- 
fntmd» dtts ltg*r.ttd.l$ttHi.i,(,.D.AdSC.'TrtbtllS<y\ coiKludit  BalduiP» 
clore5mgi»coiiiniunitcrc6uaexiltiniare,qiua  luta  qui  competiuj1*'*' 
alicui  poi:  ir.ortcmalcenusA'  non antc^iue  liiii  vinueiialja, liiicqn» Htf" 
oerlaua,iiae  lin-.pliciter  panicularia.  irtenm  non  iecipiuMtaalmiff:»***' 
Addic  hon  ^vilfe  itegari  quin  ift.i  legitima  lit  iimiiis  mcntw  Ofl:i ' 
t.iii.i  rua  1  :li  luic  ieit2,i;on  uai.liiiiltiiDtui/.fiK-^./m^/rp»  i  -  1  - 
C.de  e4Jmrjv/Jtnd.M}ii>  tamen  videntur  paium  fubtiiitcr  agcre  ,qu»  ""^ 
ptitanc.Nam  cilm  legiumanon  lit  mfi poruo potuonis  ab  mtetlatocanu0- 
gcnut^ccnum elt  1100  poile deben  lcgiciinam  c.  qm  ab  uuettato  fuctedeS 
non  pocdr.vt  pliirilwsliipi-a  Ji>cuimus.  Acqut  filiaharc  non  potuuab  ita» 
ftato  fuccedcre  cjuai  djutiuruuiJcJirgoiieqocpx>tiiit^umxp^ 
h-i beie.nec  mig.s  habiuiquaoi  cxercicjo.  Rurlum  poft  it  oncrn  hll),  tj*^ 
.ponimua  vkx  fusc  tcmpoic  hcrcdcm  pacn  cxtiutte,  vd  vo^unuu  filiw^ 
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fo<ccdCTeabinirtbiw  iuptopacuuetUli  e.'.to  m  quo  pijrcctiu  fucnt,  vcl 
non  Mle/imecumfei.t.as.uccum  qu.dem  pdic  ira tii  lucccueic  ahime. 
<Ulo!*opte.ca  qurd ■  ulla  •mipWslu.ieduas  uc,.n  qiia  I  Wttdi  poflk .  illud 
ipfuulcwacuue  shct  quod  n.od.>  d.ccbam  ,vt  ..eqoelepumaniptfmpe. 
tc.oqu-.ndioa  fuccelhone  intritau  cxclu&eft.  Si  mn  mir.  lijuol...  lia.do, 
cxetilqueiiicerpieubtu.adm.cus  eam  ad Jiurumpend»  ceUament:  .lucce- 
de^.iiueab..iwU.u«,iainiioiietiCCjuoddcle{;!tin  a  c.ac  i .  ..  NecCRi&l 
poceitdcbeti  legmwaeicfixabintettaco  fuccedat  rot..r»hcicd.uce,.mi. 
necci  qux  poflit  tucccdere.qiiamii.s  .•.ol.c,  c  in  placcat  nitcipici.bj.s  ,nec 
male  Jdt.t,.DMd$C.TrtbtL  hliuin  ciui  omillj  \cl  rcptidrtUa  parentu  hcic- 
diute  luktn  legitimani  habere  niauulcnon  ellc  audicndum.  Apparet  >guui 
falfumcllequod  fubtilc»  ilUdocccreid.cehantlcgitimani  dcberi  ii.tet  iu  ri- 
lcr  quainuii  non  polTitcam  pcterem  vitafiatus.  Duociiimfittitquxtaciut 
tiedcberipoiiic:viuim,  qubdfiliamtctim  ticpemcuscxclula  k  UicceOione 
imeftati:alccrum,quo.l  111  cotamen  a^huc  lit  lcuiutum  inicipietts  .  H  *li 
qnoyjfii  &  aliquo  tetnpotc  poflit  fucccdcic  ab  mtcUato  MntqttC  fpca 
abaiteiuto  ficcedcnd.  ("uliKcrc  potei:  ad  icuu.kii.iii  lc-pt.n  .ec.  .,',:■ 
dani-Acque*  falfum  tllud  eft,  quod  iidcm  addebantdtatucum  h.ic  I  o.i  pi  m 
reftiam  prxcise.fcd  d  impor.ete  duntaxat  lilentium  tcmpoiaic ,  uec  ttttca- 
derc  aliod  racerc.nili  quod  rccmiiia  non  agat  contta  maJl  ttfiL  Nam  « 
diu  rH»n  cft  acquiliu  mafcub  heredttas,v«umclt,fiUam  11011  cilcpci  lUcuui 
cxclnfam  prxcisc\fedad  ccmpus  dunuxat,id  cit,  quandiu  maki .hlupciciut 
qui  poflinc  fucccderc.hl  vnum  agentc  ftacuco  ne  lirmma  poflit  con.  niafco- 
bconcucicie  iv  impcdirencfucc-edatfolusmafcultu,acqu:tit:o  tu  eu  he- 
iedrtatis,qu.rltaci.ti:>cuchcio  m  h.l.us mafculi  pcrfonaradiccjegtt.iila cft 
qua  filiam  fcmel cxclufam  m  peipetitum  exdudit ,  c.im  ex  quo  icti.port  h- 
mufcinel  heres » .ut.nunquain  poflit  deiinere  liaesclle,  i.uliaq.iefiij-c!  :t 
r)ercd)tas,hiqualiuefilia/uicaIiusqiufpiainpacii  Uicccdcrc  iicu.n:  |  lii  . 
coniteruiam  hcreditatc  patxis  inpatrimomum  rilij  «eiufdemquehctcui,. 
TeUtum  abeft  vt  poflit  hiia  rumpcre  tcftamcntum  q:iod  iam  coiiritmuti.  n 
lit  plenifiime  non  foliim  per  mo. tcm  tettatoris.lcd  eiiam  per  acquiiiejoneai 
hercditatis.Ne,-  illud  riitluv  verum  eft  quod  ifti  diccbant, legitimam  ccnlcrt 
ttlJieniim.Ncq.ie  cmm  ad  aliam  legicmiam  id  percinec.quam  ad  eam  qux 
inipubcti  ad'< ^aio  debcf.ir  cx conftitutionc DitU Pij , dc qua  \nl.fi*brog*- 
ttrtt.D  detdlpt.  c  «/•  P*pmiAnus 8.  f.fi^uumpuhj.  D.  dtwaff.tefttm. 
NarnficuuvinopaCTepra-macuraeftnontantuinpctitio,fedcci.un  fpes  lc- 
c;itiirir  c.nfe<iuenc?a:/i.J.y?/*p«»rrrD.de  nlUtUnir.  .ta  p>U  moucm  p.i 
crii  rveccife  eft  vt  legicmia  vcl  itacim  debeatur.vcl  nunquam.cun  ncqnc  \o- 
funtajpr.tiii,rtcquc  aliud  quicquam  pofiit  moraniadfcttcpeutioni,  puifcr- 
cim  polt  luttimam  conltitutioncm  in  l.tjuenttm  m prunhm  \j.C.dt  mjf.H0. 
Scio  pleraque  cllc  ftatuta  m  ltalia,qualc  cii  Fcnarur,quibus  ctuctur ,  vc  filia 
ciuar  propter  mafculos  bi  pcrpetuurn  excludttur  a  fucccfiionc  intcllati ,  poft 
«i>s  tamcncxtmc>osad  legiumx  fuxpeutioucm  tedmtegrctui .Sed  .dhtpct 
exprelTa vetba  ftatuu.o;  ex  uouoiurequod  ei  Ibtutum  tnbu.c^ionex  prifti- 
noilloiiireoommuhi/juo.1  habiierathl.apetendx  legitim* tcmporc  nuir. 
tis  patris.lusrt.im illud  commune  fuic omnin«\&  m  perpetuum cuincium 
vetexc!ulionemllatuunam,quxproi.ter  mafculosfummou.t  filum  non 
minusalegiunucpamafucccfiioue  loumteiuu.obidquc  nouomre  m- 
•«  B  ij 
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d i gei  hlu  &  noua  prouillonc  ac  difpotiuone  ltatuu,  vc  ecum  pdt  extinctt» 
mafculcHicgitimam  fuam  cotvfequarur.  Qup  excmplo  facde  ad  mictetem 
pollccciam  in  cou  hercdicace  fucccdcre  filiam  poft  maiculos  exunctosunv 
etii  ruerint  illi  hcrcdes,n  hoc  ipfum  cxprcliim  Itatuto  caucrecur ,  potfuppo- 
fito  ,quod  i  ncerprctcs  voluntA  nos  lemper  negabimus ,  po.fc  fieriper  ftaui- 
t  um  vc  herc  s-quis  fk  ex  tempore,aac  ad  tempus.  Scd  dico  neceiraham  etle  m 
eam  rem  luaiu  cxpreifam  autociutem ,  vthiu  pofiitab  inccftacofuccrdesc 
cx  iurc  Itacuuno.ciim  fien  iicqucat  vc  iacccdat  lUicxiiuccominwii,  j  quo 
luit  excluu  exiiiftanu  aa]iulic.e  mafculo  heTedicaci$.Qiynquani  multora- 
cilius  eftvt  rccuntcgretur  filia  per  lututum  ad  pcutior.cni  leanuia:  poft 
mafculosexthicxos,quam  vt  rccuncegrctur  ad  fucccfiionem  mtdtia ,  i  qua 
fiieritexcluiaT.onmodoper  ftatutum ,  icdcttam  per  acquilicionetr.  tktft/i- 
ucis  in  mafculi  perfona  iecutamtmaxiine'  vetoli  malculus  Itcrcsrucrnei  «• 
ftamentrsquopiam  acquilitio  hctcdiuus  tiuecx  teftamcnto  bat,tiiiciiiin- 
tclt.ito  non  tollit  intclicctum  lcgiumx^nccouspetitioiiemjicjutdcmeccm- 
trano  lcgiUtna-  pcutio  non  poteit  inftmu.adcoqucnec  cjuctclaprcfOiiHinli 
aducrfuscum  qniiam  lit  httcsjU.P*pt*t4**i  8.,  fi  tondimnt.  cV  l.f«m  £ 
ltamf4.mfi1t.Cfod.A1  tollit  inccilccfum  heredicatis ,  facitquc  vt  nulu  m- 
pliiis  heteJius  iic  iu  qua  fucccdi  pofliuvt  proinde  iiupoiiibile  iic  filii  redjit- 
tegrari  pcr  Itatucu  id  fucceilioiiem  uitelun  ctiam  verois  cxpieujj.quiiino- 
ua  per  Iracurum  inducatur  bereditas.vt  poflit  induci  nouum  qiioquc  tusluc- 
ccdcndi  ab  intcftaco.Ideoque  nccputo  vUuinellc  Itaiucum  in  Icalia,aat»iK> 
vlloorbistcrTarumloco,quodiuconceptumiit,vt.pofteaqium  fiiius  pam 
folus  hcrcs extitent,prrfcrum  cx  tcltamcnto.adhuc  tanieii  pofiit  nlia  ercui- 
cxomakulohereseidcmpatriclieab  inteftato.  Certc  in  hunc  vfque  diem 
calenulluinvidi,nccaudjui.Poftremoquodiidcm  iftjfubulcj  DocWsi- 
cebaiit,fufpeniior.cm  iftam ftatutariam non  um  proconditionc.cjujmpo 
rnorahabeiidameflcfauoreriljjr,vtilla  lntcrim  pctere  cancum.nonecjn 
craJiirnittereprohjbcatuT.prorfusiiriprobabJeeft.  Nonenim  fien  poteir  vt 
conditiononlit,autfaltern  proconditione  haberi  dcbeat  incernudiesai 
quein  confcrtur  ius  rujje.fj  cjikxI  tamcii  ei  fupereft  poft  acquiiitam  tnafcuk> 
hercditatcm,*i»/r./.iA>/»»frn*/75^> tilJttrtt  mtm  79. D.  dt  nndk.it 
menShAi  longc  diuerfa  eft  ipccies  ,  de  cma  ml.txhu  vtrht  5.  C.  ftttndJni 
Itg*i.ctd.&ml.Sems  ^i.DutdSC.Trtitl.  Nam  in  ilbs  fpeciebui  nihiltft 
qund  exclud.it  peutioncm ,  ied  tantum  quod  fufpcndat.  ln  propoiito  autem 
hcet  verbalututi  dilarJonem  unttim  facerentyion  etiam  condiuonenixuit 
umenfiliaexciuiain  perpetuum  a  fncceilione  mtcftati  pcr  heredicatu 
quiliuonem  in  perfona  mafculi  magis  quam  pcr  ftatutum  ,  licex  non  niii  &■ 
caiione  ftatuti.  Et  111  fumma  veruni  eft  gcneralitcr,  quod  contra  Do&ore»  1- 
ftos  Baldus  difpuucjura  omma.qiuc  nonniii  poft  alccrius  mortcm  alicui^ 
petitura  funt,c(lc  conditJonaba.quia  poteft  fien  vtqui  poft  morteni  iltcr.ui 
aliquod  ius  habiturus  eil.prior  moriatur,quod  ccim  cuenn,  iru  iUud  inccrc)- 
dcre  neceilc  cft,non  crar.in  i iiu,/.Sutmj  ^  i.Ctrntlte.D.mr.fife.  ii  modo  wi* 
dasexceptioncmquam  Baldus  non  ad  u,  mli  ctim  dirferciidar  foluuonB 
cauia  potius  quam  animo  conili  tucndi  in  ccrutm  dicm  fidcicommiili  coUa- 
u  cft  diipoiitio  in  alterius  maricin,vt  (cribit  lauolenus  in  d.l.  Stmt.  mf* 1]A 
vtcUc^aperuuscVgciicralius,ciimdjes  adicda  eft  fauote  honorau.non  m 
patiarn  oocrari,vt  in/yj  u*  nbOmm^yi^f/m.dt  itjrMt.iJ.ji4** 
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faiJt^XI*mtkimt ^.mttHr.U^m.n  dt !mlt»4tK\\  |ne«g(V'!q.i 
Wbdbir  h.rchli^iWaiiivincTthififi^Ulrani  j»6<J.t  u.».(i .,  uf<  aal-.crc- 
dcin?Nihil  ijuiUaii-,pr:rtet  dotem.cnu  irfaquimHiM  mw  ,u  l.-g  i.n  j  -^,  m 
Icgidmir  loco dt,cim  legftmta'  iiuJla  dW>et.w,UnitcV  ii  lcg.t^i  *  z  ,qua  Je, 
bcrrpo[Jet^min,lrgitmi.i!T> mp,iuiett»f ,Jmm*»um  r.out.* tyj  c.rf?  tmtfi 
ie/fAm.\':x cninrlbtiitrjtr»  rtjMnin  sei'.tiui*oli;*)iijaiiec  i-.iieit  poiia.ii  cUa 
j^tnhurrm.u,t]uodexdtir>K'tilij  a  f(tccvlfit«,.c..1ceiLit,  MQUtei  ttU&akat, 
bilicum  rHi.lfuicdowta:12;'ii>d  ij.fum  femperiicui^liig^uiu  e:i  u  cAgttt) 
8tctonir«veTTicTdr>earjltticf'rrorJ.'ai:tetiitr>i>jietoi:tti  cotaca  viucturciim 
•icrfitiiuaititb  rclpondct qUai.tit«ti,qu;r  t.iillct  (ieb.ta  hb.r  j.ro  leu  Kiraa  ,  J: 
ilat^dotjscempotcpaterdcrelijirct  .uiiiccuie  lcpitm  a  aJ.quu  lih.v  dcb  u 
feiliet,autf.ilt«iicilnij>r6r.rreac<;edKadcai!i  q  n<  t!iat<?u.  Nonci-n. 
cilctV  cx  minima  caulaiccedeiidum  dt  j  ludiciu  pacerno  ,  lipaur  ,j.lc  du:~ 
corfticurerit.magn.Ttp^  patenu  crea  fi- 

h.im  aftimidrrctii  dcbcnt,vc  mnliimpro  tiluconiiliumpacc-i  cperc  wjui/Ic 
«nftrmctnr.ctnn  did  lolcic ,  cpnd  *r  vcnfiimum  ctt ,  nullunt  attectuin  niK 
«dtepatcrr.uni,/'.*/*.  C.de  cur*t.f»*t»fi.  Cumautcm  riha  cougruan.ddtem 
habeViniiTiis  imquum  eft  cxv  ludi  e;im  a  fucceilioiic  mcctiati ,  adctiquc  *a  le. 
gttiina  pcr  itacntum,  quia  8c  [>er  teltamcntum  cxciudi  poilcc ,  nili  qi!,'.<J  tJ 

ailid  declfct  ifitegrx  lcgitrnwcx  tcmporemorti,  albuui  dr,fupplcn<iuin 
lixcflctpfracSioncm  »«Itim>ciH«,rjr./.<««iJ»Wp«o.  C.deui  jftefiar.i. 
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De  cautitr.e  >u>n  mJiertandi  nec  diffipandifr.tftdr.d.t  perfrmtremfo. 
■  rtnftatmte  txcLfc  fiuutdtn  nufcutus  ajtauu 
fmftrtrit. 

\  0  S  T  tot  etrotc?  ab  interpret.bus  cvcogitatos  citca  intctprc 
Wtionem  ftatiitotumexiiiideiutiim  runiinas  jiroptcr  maliu- 
los.iJuc  per  ablatiuus  lllos  abfolutoseje/^wi^j,j  rnafcuhi,  liue 
pcrvcrba  fufpcniiua  ,  Sc  temjK>talemdui>cax.u  cxcluiioi  cm 
pa-  fe  fcrent  ^uemdt.fyme  mafcufus  mh9uisfupertnt,  tvHjbu 
TPV* dubtarei.t.Au  Ctllft  Itatutum  jH>ltcrioremodoco.  ccrttun 
eftica  vtpt,ltn  tx:cmtihj  hhaad.iiittipt^t.iu^iithli.c.^ciicic.m-orem 
a  Wiodc .-.>.:  d^pa:,  V,-  ccdif.ipid.m.mtxma,  cVdehered;t.uciei.ttii«i'>r»a 
m  cllnTti,mWTirt!^oftfati!iclir%-ri5  dccccat.  Sicen,m  cn,aH.oi>ccoi:cirit 
P.irtr.1,,:  :,d  lirrt^iw^  ,n ptndcr,tt.»um.  4.  mdSC.Tett,!!.  „ec  ta:  en  ?u- 
d«  rtlp,  ,<tttt  qul  -icriti.it ,  ted  nobis  rcliiiquit  cogitiuidum  quid  fcnt:redc- 
'^LV,  •1r<^.aril,ft''"-i«>  h djjsplacet,ac difhalcii.  pu.ar eilcquail  <.: 
rcm.Batdus  mVtfolet  illc  multoctie  audacior  .umepu.cioli  oncctin /yf 

'1%'f™n  x*  nur;>}'Jt  «•4»fl**»-Y&«y>  fiiium  vt  cainat  >  li  inciutat 
dfl.ipWarc,iiit'ttrftjf^ti»,ex/./»i>*r*J^J 

Hi.D.<p,i/*tiJU.tvg4ni\s\  caucat.mqtiam, uon fohtm  de ho  d.llirwndo &  di- 
^rpiclariido,  t^djrWvttyi^ut^is  mcrflt  Battoh.s  ,  fed  etiaih  dc  ncm  alic.ai.do. 
<5Jj5  fcnWtMr^wneno»  (oltmi  rklta ctt,v«iim  cuam  iwqua.  f-alii.ciuowi 

S  iij 


l7&      A  N  T.  F  AS  R.  l  D  £  EKtVOR.  PR.  A  P>  M  \  T. 
vi  pcobauimus  id  pr  xtcJ*otabus,lt»vVUuiT>jquOd  cuhidiciiham  fauwccrraf- 
cuiorutn.t-uam  jxt  ilia  vctba  <f**ndu  auc  }M*t4»;  /ut  m*fc*lmal»pii{»ft- 
rvn/.non  ijuidcm  c-\cluditcaui  lllo caiuAjuo iiiafluJui  vel  i  uilu  vt.qtiai»  fu- 
jk;ui.cs  tuetu  vcl  clfe  Jclicm.lcd  lamcn  no.:  idcucoe.un  aJiuiuu,  autvucit 
vllo cafu.vciuin  coiiie: u.»t  et dutuaxa; ius  iwcccdci-di  quod habct  aicce ctV 
muiii,t-ucafu  quonufculusdeluiit  prxitatc  iinpcdJuitiiium,  vtqu.raI;ocjUi 
cxjarc  coimnunj  crat  fuicclliiracunifrauc,  (uccedac  faltxm polt  cxcUitsi 
futrcin.iiuc  inorcccxclufuslit,nucab<tcnt!one  aucccani  rcj-udiaiUKic^a) 
; ..  .  i- .. !  vcxauhot caiupct (latutxun/cd tanquaui non cxilufa.Scij li  \:<- 
Cci  l..ticie\i.tc  u  .tn  iu.ifc.iii  .lii.iJ  »j.ji.it».uin  ubucciilix  ne  jh JTll fikctiicre, 
(juu  uudocucnitcijni  fil  us  nonfoluni  j.KraliquodtcnipuifiijK-.Liut,icd 
ecia^n  hcicsnjJt,quocafuoblULfilu:  aAjuiiJCioncudicatis  pctquariiaccfii- 
fiuoi  ctn  ticvccxt  ide  liuc  viuo  huciiioituo  tiiu>  i  uiLiitheied.tai,»tjt4a 
fucccdcic  poiTu  hl.a,abfaiJuiuclt  JitCLeJ.ljainob  id  fol.in.  pcdcwuik- 
cc  paui  polt  iikitceni  n  —  i . i  -i  iratcr  lit  niorcuus-  cjuaji  vCT^pnwMta- 
cnsniotuii.qui  viuci.ihercs  tuit,i:on  perurdc obtlate  ilhdcL^at.adiacliW 
viuerec.  t^uomodo cnnu  vidcr .  pocclt morcc  filij fuHatuui  ui^pcuin-recuitc, 
quod  accuiciat  hetedttatij  acquUmo  ,cuni  cuam  pott  inoitcin  fil  jcficA» 
acquiiu.oi.is  durcr, ac  qux ptiinujn  pacns  hcrcduas  fuic ,  ruhtl  utiulijMtD- 
monium  tiiij,muuu  iv.litct  coudiuoiie  bononun  pcr  muucionctn  pnfira- 
lumJ.ptr  cnrsmtm  po-iu.D.  Jk  *c<?m>.htrtd.i.  i.  (jr  iot.iit.D.Jtftp#*t.k 
hoqui  peiiiice  djcam.Etiatniifilia  hxc  inortuo  tracre  mcapax  lucccflJotW 
exaliqtiacaufarcj-«iiatut  ,aJiuic  aJiuutciidam  cam  elle  ad  tucaflk**» 
Canquainex  liacucuvocauin  ,  li  jJ  cain  adnuttcndam  cx  ftatutonihll*W 
requirerec.ir  mii  vt  tutcr  pwiictMUcim  elieu  Atqui  nemo non  vTdrcquin 
ablurde  id  diccrcuu.Ncc  cnim  ll>la  mors  hl;j  poilrt  rcddere  capacecn  fl*" 
quxahundc  incapax  totct  iquuiicuu  inoismhil  induac  Mtf*Bil  qp* 
perfonam  ftatns  c  medjo  tolutJca  ncquc  ai:ud  nnpcdiuiccuin  poteft  tetn» 
uctcquam  quod  cx  iplius  pei  iuna  proticifccbatur.non  u  quod  abvd  fubcH 
er  parce  liLx.Ergo  ncquc  li  cjuod  al  ud  fubciat  cx  parcc iplius  lei ,  ciitn  nihil 
ltc  in  vcrbis ll  cuu  vndc  potiii  coilici  liacuences  de  iii-ix-Jinier.toeiiifiW1* 
aniouendocogitauciicnim  cojytalicnc.vuque  dcbuulcnc  non  canctor.*' 
il-rL.ue  filix  ms  c6muue,fed  eciani  cxpretTij  verbis  , &  cx  tpeciah  iutc ip!xB 
vocarcainous  omnibus  impeduneniis  qux  non  cam  ttacutum  ipfuin,qi|ija 
tus  commune  inucxctat.Nam  ca  quidcm  qux  jx-r  ftatuuim  in JuciwtjB* 
luscommunead  IxdcnJum  lushbx  m  fauoicm  rnafculi  quandiu  n.nxw 
viuit,  fjcile  pctltaiucuin  aut  per  itatuu  intcrpreuuioneni  a  contianofr™" 
toiii  pofliint.vt  tcdcatuta  t  itis  con)murx:quafc  illud  ett,vc  li filiuiuulliuw 
pctltes  lir.vcl  li  qtu  eft  ,abtlincat  ft-  botus  pateinU ,  perii.de  p  o(ut  filwii** 
der.-cxiurecoiiimuiiiaciiftacutunir.ulluinellet  ,quail  cc^iintfhtf cai*,s 
evclulio  c  ft.ttucaria  pcr  dcfcclurn  condiuonis  fub  qtu  fili.imex£liidifti«- 
lum  voluit-Se  !  qurimpcdinicnu  n«n  a  itaiuto  ipfuprxcifi&  inirnetu»"* 
ftd  magi $  a  iuic coinniur  i  pcoficifiunmi  ea  quis  ctcdai fublau  cllcaacpro- 
babih  i  .cerptctat;one  cilc  nabcnda  jf  o fublaus  pcr  lutucuin.quod  non  ^ 
obcauiaiii  facximnlt  .qniii)  vc fijix ptoptet  ivailulumxiia 
muiteaurierreoir?  Atqiuii  j.iopoliu<,]iixlt.  licc-c  j-cx  Iratuui  ipfuui  ti»yiaa 
per  itu  communc.vt  Aolus  fiiius  pacri poiEt  iT-ccedct»  cJtcluu  niiaui  k*** 
«juam uij non in  j>erp«uuai  nctw^  j  vt  uujcij  in ipediacuj  bcces clle F°v^ 


T>  £  C  A  D.  X  X  X.  t  R  R  O  R  IX.  »1 
Cuam  fflius  hercrnm  ca  toto  alfe ,  non  li  t  «tttfrja^t!  «  mrecomn.ur,, 

SSaM  ,rtud&m..ko  potcttft  *«**^~*™""  fcT 

Zm^m«Hrtn1Urah,lIccr«a.Kie,Klan>,quucaUf,M1  bate  pipctuan-,*. 

ume,iimped,me,.ta,n  f»tmoHWutl,n«,quand,u  «Wtlfo^  c.u.u, rW 
tt.rbus  deretendjefol,  n«fc.d..hcttdiiat  s,  rnm  pe«ettcflc  r..,.  ten  ptnak, 
5*  hl.usporuitn.  FCVM»  ^1™ '  ffd(Vw 

«Z£5  cVc  i^-uerprctum  « *UW  pet  .vorun   .1,,  ,m 

menu.m  prrnctuun, «  mm  comnw«N ouod  atttUt  Acqumt.o  ^**»"* 
ElLran^Lbd.cerer*^^^^ 

IbJar.ocoL.unepcrrublecu.an,  .nmal.ul,  prfe  «  l.ac.tat.vacqu  h- 

Po.lcrc.hcccfil.a.n  Lccdce  ram  abmteftato  ct.a  poltea  quam  makulus 
herci  fu.t-Sed  qma  dc  hoc  um  mn!ta  um  kr.pottOJ  m  p.xccdcu.U.s  ,  o- 
fteodamus  eu**fi  vcm  luppohuon.bosn.ierruK,  adhuc  umen  miquan.  c 

oTe.Nam  cflro  facrantut  SSTuS* f  T I S 

fioatern»  bon.5rc,mm,kcrcvel,t,qu.^odola,.c  VoUfc  ,.,  n,Ucc,e  q.,,1- 
quYs  al,qu,d  ex  ».  abenat A  d,!ar,d;,t,qu,d  n.K^unclt  qua.n  autkm  l.nc  u 
nom.u.  rcnun  f„ar,m  lilxram  adm.r,.trat,o,ic,,,:/.^. «*u  m, 
ww./icr./.«r,  eMnitM  «.C.WHud1  nMf*M*m  9  J  .«7»f'  ™°  * 
■StarJmfa  Aut  cur  pTOPtei  incertum  nfl ;  ruiuram  61« .  certam  :us  h 
iM  l.td.mtenmopoacbu.'  (lenumcnm.eft.filmm.qua.u^uvn.H.ix.cvtn 
.«fle-,  mcertum  veroanhbalit  vnquattfett*ta,C*nvt  poflH  I.KCcdctc. 
adm.ms  qnociue  interpreti.ni  mepu.s,  d»oco.icurrcre  opoitc.it ,  mmirum  vt 
&  hl.us  deccdat  linc  lfhens.  &  Hu  fupcru.nat.  Quorum  alcciutrum  li dcin , 
nec  ,Pf.  nccant  fucccdere t.l.an,  nullomodo  poflc.AtoniTt, umquc  hetJ  laci- 
le  ooteft  ,  vtcV  fiha  mnrutur  antc  mafculum  ,  t!c  vt  matculv.s  Intfpnot ,  ItUC 
pcrfterior  moriens  l.betos  rcl.nquat  ,qu,  hl.am  et.an,  lupcrtttem  excludce 
dcbcant.tiue  ex  v,  vcrboru.ii  fint  mafcul,:fu,e cx  co,„cth,r.i  pietatis , dc  qna 
jn  ******  I  ->*.  De  c*»d,c  &  *m*firxp.wm*  Imt  Itenynr ,  /•  ttU  «r» 
,Mm  lutt.  eV***.  Non  c,fio  proptcrlolan,  ti«n  fife  cu.usum  mccitu* 
llt  cuent,«.oncran  hbut  dchct  fupemaeua  vel  tjtem  od.ofa  caunone  pre- 
fcrum  cln,  at;atur  dc  patxis  hcrcd^ute. quam  habct  lik  mre tu,  hemiu^c 
.coiuicuamv.uopattedominus  quodammtx.o ex.tbn.ahttl^ ,»M m&l 

-  mone  patr.s  ntfl  libcriorcn  admn-.ltrationcns/^A»  u-D.de Mn.&»fT. 

-  An  «erLhabebit l,bcri«cn, admmitraoorxm  h co-atur  caucrc foror,  de .  <; 
ahe.iand^Atqui.inqufcs.rolct  pU.  i«K  al,,s  calibus  ca  cautu,  prxl ar. ,«,» 
ab  hs  qu.  intcnm  fi.ncdon-m. ,  vt  v.derecft  ta us  lcgdjusquas  prolc  Bddut 

■  adducit.vt  ««ar.ouisro-amsfitdchctcd.tawalier.fub  condit.one.vel  m 
0  d.cmrclbtuendam  »,.  VtU^fiufim^JmM^um^.m^m^ 
aliqua  c  ufa  mtcrpo, ,  »6 pollit  obtlantc  lonaflls ,urc  patric  r otcftaoM.,m 
patirr^atusfuK  vtpoftrrortc  fi,am  filiohcreduatm,  tcft,tuat,&  infrau- 
dcm  fidcjcomnnfll  af.qmd  fiat  ,pou,Ucovep.,cnduni  (it  vt  damnum  cond,- 
OonisproptcT  tnmxicir /infligan.r, id  eft,  hdc:corrm,lTi  cond.uonronm 
•  oletonabeatB.quamvtpennittttur  hwed.pafiati.mponeuibonishdc.- 


rfo     AMT.P  A  WWl  R  R  O  JVf  *  }  f ««  A  T. 

Md^.TrrieM.  ScdA  c,.m«  Ub  co.^o^  |lefc,  (aSSuA 
ftum  cO14Mp:,sh.i.,l,,0fu?uu,!.un^  ,ntc„u,  pende,  tc ^^.au* 

d>  ).l  rn.A  „.,c ,.]J„ cairtc cugmuunc t/iU,.Hd^„.#/~gXimrf 
('  ^!n,fj' "ucft  cu,;'  «""»i'Huu*Jcbei«/  ^Wa/s.  />i 

P wwJiy .W.Ec,i, d. icccrit co.Hhu<vi  «unuuu  poitca fublututnrtuV r-ete. 
»c  hcred.tatem  poiIc.&^icHw»««xlt  ,„  pvnuoitc  hcteduat  s  umutt-  iLm. 
l.iiu>„c,r,vi  lcr>h,t  Vl1.,jfiuj,,.</./.,«r<r«»w/.V«>ui,  ou.si^vidctdt» 
fiitntos Ipccalcs,  Caiictnro.m.^e^u,,,^  nW«Wn-.aiW«U 
m  j.eni  aknnd  v«J  kbcond.uonc  ,eWu,,,  c.t , u^.u^ (jSSS 
id  ,1  „n  q- Ad  fpcm  habe,,;  confca.ucud,  al^du  /cgatiu,,  vcl  hW 
n,i(i„m,vtl  rtttcd.uum.k.Hpacam  !,«„,  lubc„ux  dclu,  «,  vOsutK 

rVCt^pd«ii,hctcd,t.iu;1Jgc,l,K,cxdotu,Kt,volu,,taic  acaU,alutnrM& 
fe?«iruisbrcs,icnc.c  .«.ondiiiouc.iuu.wKjn.s.iBatidKBi^tdjwC 
muoeat  P,  arto,,al:cK,„,  feuW^mat ..,  d././W*,.^  ,tld  L  lWr4Wf> 
canc,:d,:m  ci.c  or,  r.,bu,  ad  ,]„„,  h«cJ.uscua,,,  Icg,umo »utc  pcnxm 

tuto,»,u,acdn,  ud,,,,,  cil  tdt*nct„„,A  hcrts  iIkjui,  ,,,lututtudt;oj5 

dcrc  cx  v  oiuntatc  tclUoc  15  cxjnclli :  at  >.«c  tcrccv  tac,iA,l;cct  didulcat  oc- 
di  patrc„,rd„„Jas  lpo„te  fu.,  ubnqueic  rce.tmm  hcrcJ.bus  luan,  l»eid,t> 

11  t.tu,t(,,nco,,d,t,o,.c,ucc!cji,ti,,u,n  Itccdc.  vljun,  haboc  vql£fi«. 
d,t  o  ,nTlc,«„,1ncc  „,  «Imndchcicnus  co„d«,oi)M  pixu.Jc,,  p^uittpj 
hcr^r^Jg,m"$  ^•U4&.'V»"»s  fuccctro.  futurusc.lT^c?. 

crt,vtl^t,n,„,„hcrcdcnu,,,,tqu,s,l^  p,„c  it^Jaucnt.pe- 

uu  bouon.n,  poflclTio  :clccund,in,  t.b,,l.vcxcotc.,a„-.c,;to.uUlt  ■«  £ 
ZrtTc  An"O  MUh««^I«^,i  bcncticdni  l.x,t,mi,I,ctcdd.u,ef- 
tctcapt.oh.m ,  cont«a  th,a,npropohium  l,t,,AUu«  Ncc,„c  enim* Uw* 
c-„n,lu„m_c„,,i,:amvtd,  ellecajWum  ,Vtci  P*,!.  ^  Pap,,  ,ai  "w 
^pttnrrclt  ,u  dl.P^  V«  in. «Jpnndco  nulUm  ,u coclfc  lcSS 
rc  u,capttorcm,ctd,.iccficic,ua:co,  d.t.onc,  fmuUu,  s,ca  bonunm.poliy: 
ncn  uam  „,tct„K  lcrrptm  bcrc  lcc„,  d,i,n  ubuWcpct,,,  fut,  ra  L  fm 
^mx pforxy^iu^cccn.  Knp.un  cllc cx  l.bc.^.ut ex al„s  q,„  at >m«A. 
tob«,otumpo.lcll, tcs clk  p,.llunt^/>/^c^(W>,  j.Z>  dl ZZSgZ 

L,    t  «Utlaswaj.it.i,  emium  cut,  c.lcquali  ctpnna 

bul^bcmon,,,,  potre/ira.c  acccyis ,  l,a  vt  lob>  J,  bc,  ,s  pjacc:  tuStifSe  Lu 

nc™:s?,rrcr 1         ^^^>  ^«33 

I,  ccom„u.r„rr,  abrntcti.no.HuK  ci.n  cm  ou.n.n.odoprarttanJum  a  filio. 
cjuaiiv.dcatu,  hocipfo  tra.HlatcK  VctKktcomu  .llatiusLKl  « ,c  iau.cnto 

.LJ^  „•  rn  "»"»'C^o.el,ci3^ra,,t,quc.UC*fai«ui 
^K,WU^^te'l^^niaJopol].ovt  ab  tuulutl kcrcdlu  m 


•  DECAD.  XXX.  ERROR  X 
l.\4*r  tet.tu.fi  ^ttu  «miJf.C4u^.tf/}.hcreit.ji  witil p*f[trL  S:  veio  noti  Qitll  '  r, 
lcd  jgiiatuscognatufve  is,qu  fubco-uUtio-c  launus  fuit  ,cV  boi.arun  poC 
fcfljapCIB  fecund  iiii  tibnlas  liitcritn pcuit,  rcin  nabcrc  iJctwtcir  ,  quali  ah 
inteft.uo,idc6qtic  ncc  \  1!  i  ftjuta  ,  vef  ruleiconiinil!'a dchchit Cjttr  ccltan.cn- 
to  fWmmtptotitjhifi fi  qn  r  hictuit etiarn  ab  lntciiaco  rcpctita.  t^uyd  in  cc 
fil  uv.ne^ag  uttttt icbgnattUW Jjt >1tan pOUtic Itlli  habcicled  li  ciiricreta 
bu  orum  policlTi'  i,q,iam  icccpit ,  rcmque  habebit  folus  illc  aai  ab  iiffcftaCb 
vcl  lc^itimtis  hctcs  ,  vA  bonoi  uni  pollcflbr  crit.  Cut  piun  dc  i.il  no^ebit 
quidlurresiiiltiiutus.ilicii.-uietitniediocctiipuicciini  cx  poltlacfto  appaicar 
al.euaudi  rusnullnm  habtiillc  itlum  qiuneqiieduniriuj^-.cqjc }  ollcitui  vn> 
cjuam  tuillciiitclligitur.  Si  tarnenconltarvt  hetcdem  l.  »\  fub  conditiuiie 
l.tiptnm acccpta bonorum pqdclrione  fccundrini tabuI.isdJfyvre  bo;  a .11 
iiaudcm  eiusqui  licficicTitccoditionelegitimuihcics  tuturusellct ,  noii  nc- 
caremcogci  cium  cum  vt  caucioncm  pr.rilarcr.quan;  li.iluctprxtM  lclci  :u- 
bcrciniciioiii,ijiiotic?ciusiiittfiK>i:eiidxcaiifa.iliqu.i  i::.«i..i/  l.tnrer  im. 
r.ti.  I.tn  nmntbm  41. D  tie  tndtcA  .u;!';  vcro  lultior  nulljclic-potclt ,  qojm  ji 
a  poflcinwcciudfiatUirriujcini/././Birrfrrf/iir.  ccd  Iuk  cuueiidc\  nOH  cllc 
Uittairi  cauiain  intcrpoiieiular  catitioms  (blaiu  illjin,  qtiud  polt  11,01  tcn:  filif. 
buiiapcrticiiruralint  ad  filiam  li  uon  etiam  tr.uidis  cuiiiihuin  ,  &  ptobatio 
accrd.it  Et tamen cilin  hajic qiiartionein  propoi.it  tlaitoliis ,  1  linl  de frauJe 
additA'  ftc  loqtncur  qtiaii  ad  cunrqucndani  a  filio  cautionem  fiifhccrc  ilJud 
pofitt.quVidportciiHinonemfil  aiit  lih.cetlura.  Mclius  hac  paitc  Baldu'-, 
qtj  ccim  tcijroudctci^etidtim  filium  vt  caucat>condiu'onem  addic,5i  tnapit 
itUpid<€Tt  bonA  ,icd  li  noJialiocafuvoliut  caucioncm  pixftju ,  non  fmt  illc 

 j  n.....l~  V„  -.J.;.         ..  j    j  1"  j  
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ajideiiuor  Bjitolo,qmvix  rcliquillec  nohiscopui  ditm  qtnd  lcnuciiduni 
ciict  jpr.i-fiippolitaclilapidatioiiccur.1  fraudis  coniiLo.  Naiiinecdilapidatio, 
nec  traudis  contiltuin  requiritttt  ad  extorqucndam  condioonnii  iu  (pecic  d. 
/.tnterom»ti,\\Mn\  prole  B  jldusa.lducii :  vtueque  ciini  pro  lceato  vcl  ti- 
dcicoiumidb  indiciti,aut  fubcividitiot'.ca-!:Ctocauciop<»llulaci>i.l ;  bo<  111- 
nitrum  crat;intod  B.tttolo  inateruni  dabat  c\::iiiiiaiidi  filium  in  h^c  /{«ccic 
cauctc  cogcr.dcin'^tiain  pi  nis  qiiam  dilapidarctiaudrfqiiL'  101  iili^mytcic 
'    probarctur.quali  non  nwie  p>llct  hliuc  xqiuparan  hcrcdi  51  au.itopci  ridci- 
'    cominilliim.puft  LuiiulciUcctnKMtempetttciutttalitad  filialicrcdit.is,  citix 
*  Vj^pu.de  &  ipfa  ^pipara:  cla  eflct  fidciconimilljri.c  filtem  couditionaji  Kj 
'iific  Uarioliuc]n.tftioticmconcipit,Ar  films  cacjcrc  Jibiat  .V  licteoitJic  ic- 
'    iliuiendx&c  eium  Bartoluni  icriplillc  non  diibico.vt  vulgci  lcekur/vfMAtc: 
Ec  <iuc  i-ucdcltatutaiia,l*tucdc  conucntioi.aJi  cxdulioiic cV  icdimccxatio- 
nc  loquajTiur.uulIa  peiutus  ratiocit  redintcgr.v  d.r  filii  .tu  fucct /fioncm 
pacri*iiqu;1'aine)ti:lu^1  ilt  "on  modo  pcr  llaiuutu.  ob  exillciiti.nn  n.afcuh, 
<ci4  ctiaiii pcr  acqiiiiiiioi  cin  licrcdtta:i>  111  perfora  matculi  lecutam  nili  fiut 
ca  redmtegiat:oper  inodum  icltittitionis^c  vehii  ficlcicommii7i,hoc  clt  per 
'  manifs.hcrcduni  nialculi.  Rationescmiuquas  anulituus  in  pia-cedc  tibiis 
'  ''  ad  prooaiiduo»  hcrcdiuicm  lcincl  filio  acqiulitam ,  filrar  acqtliri  ditectu  po- 
Clea  numquam  pollc-.non  habent  locctm  ir  fidcicomnuilo :  cni  cananti  abcft 
obftet  acquiliUofi]i),vt  c  contr.irio  i.ccclle  lit  praxcdcre  acquuitiorcni  vc 
*  reftjtntio fc^ui poifit :  Sicjuidetn  rcftitucrc  nemopotcft  id  quoilr.on  habct, 
qucmaajnSuin videredtintocouactaiuScnaniicoriult:  1  tebclltani  iieni- 
qite  uilcgiuinaqiaa.  chciturrdutuJcvrcddjui  l.fi^Hnfnon.C  Atwft.ttfirrm^ 
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qu.a  capitut  ncceflario  pcr  manus  hcredis.a  quo  ponedum  cA  aditini  fiiille 
hetcditatcm  pritilqiiam  dc  lcgitima <Mxtiiui,dl/ifuufsimHi^j'ifiiJf'>- 
mus  )6.$.tilud.ted.\wc\.  b-ildus  ad  d.l/ifHtifna  puttt,  us  verbis  rtJluHtn&k 
reddo.dt  |:g-is}"..  n  in e.i  Itgeactum  l.teti  n-.aglsqttim  moJum  (accwklHfci 
motus e\  eo,  qui>d  lc£  tmia  hodie  dcbcarur  iure  direito uou  fi  cicorrrf: 
quod  t;:Uj>i  clljli  lic  >lle  n.telhivt  vt  polTit  filws  lecituiuiti  MOH  JJUtrfl- 
ute  tapcre ,  nec  cani  dcbcat  to.itq-.ti  pcr  maiuis  liciedis.  PrxlktiBi CiWl 
cctt.u:.  corp-.K  pro lcpi tima lccatum  nOctt.Naii'  ji !ct>at  um eflet , vtiqut i& 
djebtict  lilius  deterions  co:  iduionts  elle  quim  aluisqiuhbet  legautiusjnii 
tioebai  olim  tchcto  pcr  v:ud:.  ationcm  lecato,capej:e  illud  propiatijjxwtaic 
noncxptvt.iio  iu.eJc.  \  t  Ciius  111  ltiilit.Jtiibit/cd  ctim  lioc  qw>aie»""'b' 
ntatiom.miu.ttum  HoJic  iii..[uotractoJi:icrJi(Jo.«^iiw^/f(T4/efi«aJo'wu 
kgata,addin(qiM  ob  caui  t.iuuin  111  leviati  djfiiutionc  ilbs  verbb,^1*"^ 

£'tfltmtU.i.uli(tit.de  lt£*t.  vctiuscii  icmpct  lcgiunum  peti  i^wlbiicst^t 
crc.nuinquatn  vc:o  pt'.>]>i!aautoritaieoccupari,ii  none.im  rtomiMBB^*1" 
tcliatcm  tct':3tordcdcrtt,aut  tituloinititunonis  tcrtum  corpus  pto ItyrinJ 
rcliqucriuquod  110  iemper  lie.iiiecellecit.vcaliolotoprobauinHis. ttc/wd 
ideiv.  E-iidusprouviidafiia  intcrptet.iuone  tat  quam  limilc  adJucite»*!- 
tmer  im«*/ ,  tjuaii  jtt  ca  fpcctc  cat.catheiesde  hcictittatc  reftioienda&W1- 
lutcvqtti  tameu  diiCLto  iucc  futceji t,ht>c vcro  ad  rcni  non  pcrtinet.  Nf?ue 
tum  lcx  ait  caucndt,m  cllc  11:  ca  rpcciedehercditatc  rcltituenda,fedder.:- 
rciicatc  Uinpltcitei/ctiicficor.ltiuanda.nc  qua  expartcin  ftiblmutitiw^ 
dii:uiiu3iut.Qint--.i|uam  hcrctittatem  qunquc reltiim  nccciTc cft  iihctcds»- 
tisj>cttuoinliiuiatur/.v/t.  D.de  hered.pttit.ziium  tantjtiani  ex  fiJucon:- 
millb,lcd  to  mrc  ijuo  pojlcilores  onn.ci  ctiaj.i  a  quibui  resaliquafirguij1.' 
pctitut  pcTvmdicationci.i.idipJumqttovipetitur  icliitucre  iubcntur.i.''"'" 
9.i.fntrt/titttere  (>i.&f*ff.D.dt  rtt  ii/i.tW.Nam  &:  hcrcditatis  pctitw™- 
du.it  o  cli.licet  habcac  cuani  mixtam  pcrioiiilcm  adijonem,/./><Tf<»V<«'"" 
C.de prtit.hcred.  qtua  vniuetfalc  iudicium  cii  quod pJcrafquc  adtnitut p» 
itit;onespcifoiiales,/./<>^tfyia5.$.i?fn«//.Z).«<f.Ciim  ergp  11011  aJirtaKjN» 
litt.l.a  pou  maicuJi  tnortcm  futccJcre,  qttim  exfidetconiniiflbquadoli-11'5 
iicrcj fnic,apeT ie  confcqttei's  fit  1:01:  polle tlJam  iitcccdcrccx  Itatuto tiacuti- 
cepto.f tU*  dotAt*nof:f»cted,>t  ■■,.       •'  ttt  m.^HtiuMlifHufiftrtru, t'u"' »; 
tota  hac fonnula  nullalint  vcrb.i  riJcicoiiimiijt,  aut cx  quilnis fidcicon  iy. 
fum  ettam  pei  commentitiam  u.tcrpictatior.emiuduci  polTit.  Neqotfi* 
vidco,qui  niodollatutuin  j^ofliclidfitommittcrcqund  loliushominis.i^ 
ctijm  lcgisproptiiimciLPotclUji,idc  Itxverba  homims  dirctta  flccicf 
tii!cicori-.milFim  cx  aliqua  caufa,vtin  fpccic JSctutUy 6.  D.  ndTnbt*.  1  •'• 
cuani  obli^are  aliqucm  vt  alteri  rcltituat,quod  Itabet  pci  acltm-  fadl',vt Bii- 
dtis  ioquitur.ied  non  per  modun:  (ucccdendi ,  vel  li Jciconm-.ijrun  p« it >>'■ 
ducac.l'ntis  cntm  clt  vt  .thcuiui  lidei  i'u  coninuflum  ab.iljquo.c*:  111  alitn'  i 
ratiorcin.quam  vtcxliJctommilio  fuccedi  poifit.  In  propolito  autcn  lifu- 
pradiaaitaiuu  vciba  ad  fideiconimiili  cauiam  uahj  pt  llcnt ,  vt  queron^ 
adhim  faclt ,  Ccd  ad  modum  futcedcndi  ncccllaribpenmetei.t ,  cAm  ii"  '•  -:: 
£u.ctcdcndt,,aiit  pjuiis  dc non fuccedcndo.C|uam  fornuil.un  ncgatruaui  t* 
Jjno ucgauerit  tnulto  inepuotcm  cilead  indticendum  fi  li  11  ii^iinTiiyi.iiJ'"'' 
fme vetbiv antrroatiim adcoque  difpoiiuuisiu.iuci  r.utuquam  potcft.  f.*»- 
Inflit.de  Ji»iHl.r*bperftit>c.r<ha.liH,dAmtw^^ 
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DECAD.XXX.  ERROR  IX'  i<r, 
/  mifim  7A.LLucmt  7*.*"«  hacd.sinfn.D.^SCn-uh  ConcluJ.nm.s 
•JSSm  nbus  dilatwfc»  bon*p*ai«,Cw  nonikpHfct.nollo  protfu,  i«e 
U  Jutam  fibm  2  vcFTeum  ad.^cte  ad  ptxrtai.dan,  . «UUOliClt,  „ , crir,  |  f« 
nuilo  «fu  nulloque  tcnoow  (k  fuccelluta.  Niu  totic  UJiquan,  ,pi,m  hau., 
hcu-s.lieam  t*n*Jem  haW ftacci  ve t  l.uccitelUmcnm.huc  ab  m  -,„.a- 
to  Qi.o  caf,  eucn*nte«.t  quidcm  .lla  hctcs  patm  ■  fcd  mcduu  ,.d  rit,pel 
mcdJru.Piinifilif*«^',*n,-Scd  <iu,,s  J'""^>'S*^U,»  M"«""ucrci„- 
„uofuohcted,unq,am  hctcdi.nec  vllum.usaut  adhuc  hab^ti.ra.t  v:.q,,> 
nmexhctcdiutaipfacaufahab-tu^Namncqueuu  "F^^™ 
fracffoWteWVI  cam  hcreJcm  tchnqucret ,  l.V*Q*m  ^tddcu/t^  C.ek 
J!2u*v«  <C.dt  muM.fitfmiJ.  bm£ttu  yC.de  pteU.e.nuent.  IfipUm 
hunvM  mttpu  si.D.d*  watoMf*. 


ANTONII FABRI IG 

SEBVSIANI-SABAVDI 

SENATORIS,  ET  IN  GEBEN- 

NENSIS  DVCATVS  AVDITORIO 
P  R  IL  S  1  D  t  S, 

DE  ERRORIBVS  PRAGMATICORVM,  61 
INTERPRETVM   I  V  R  I  S, 

D  E  C  A  S  TRGESIMA  p  R  I  M  A. 

E  RRO  R  P  R  1  M  V  c. 

Dt  eejlotlt  «c  trarfmtfftont  ftdttcommtfft 
Vntutrftltl. 

,VME,  nuxdio  cft.fcd  fimul  a  nobis  traft..:ida ,  def, 
\ deicommitlbviuuetfaliyV,  adi  poflir.Sc  ar.  tunfmitti. 
>Dcip,gwUtien,m,quod  <n«!e-  i  oftr,  vulgoparticulare 
>  vocam,ncmo  dub.ut  quin  ad  heredem  rranlmitti  pofiit 
1  li  niodJ)  crus  dies  fidcicomnull  ano  viuo  cclllnt  ex  I  x.& 
\.C.iu*nA.dui  legtu.vel fideic.ctd.Sc.  corfcquciitct  cedi, 
r  ^^^jJ  x  eaiuxiste^ulaqiiaininirqHctcspiovcTiiMi.ahabct. 

Sucquid  Sopbile  cft,etle ceflib.fc*  conttU DdetJ- 
^^.C*Mric.r»./»r.Acdevi^ 

p« «'oos  ncino  dubitet.  Videocnirn  non  polle  .ilud  cedi^equideiT,  dot.s 
£ufa,'tdquc  um  aperte  faiptwn  cflc  u,  Ifi mulmyA.tx  «ffeD-dt  mrMu 


XS+     AJN  T.  r  A  n      D  t  Z  R  R  OR.  PRAGll 
vt  jiCTlcicquifquamdiffitc.uur.  Coi.icqiici  ■>  :ptur  cftfu1>etiori  tuHsrep:- 
lc,\  t  ncq.ic  trautKiiti"  j>  fir.jCV  tatvin  ti.i  n  man:icta<dKit 

clt.cV:  4  L>ta£ti.aL'Ct.Miolt.:>icccptiiu.>t,bt:  aliatatTonc , cjiun.qottrftt^te 
nj  11$ lutis ldipfum  j>iobati  itcJ>  Jctut,Jc  cjuotu  vctiore mtetprcc-tiowcjac'. 
icv.dacur  :ion  laboraucu:  c,'!lud  in  cji:!.j  luit.qubd  i.u  > t.H:cn*anc|iiaj(t- 
cipue  uiutjcii  i  cbuc-rai  ,t,-iict:ini  uiuclti^ai  unt,  aut  1  c>Jigcnuiliit  db».^ti 
Uuii  inucncruvt.Mc.M  ct>i>uii  fi.nciu;in,  llud  i.in  pndem  iirpulit^ijilciJktti 
fidetcommilfi vniucifaljsreiiictiuonrmrc.it  ahcei  hcn  i ■■.  ifie ipiineiaato- 
tiucelcnatuilo.'  fulii  Ticbcr.ijri.cijij'.  lulius  jjotrftjteht  quod  iboquna 
lutis  conuuu  it's  rationc*  lieiinumcjuam  pollcr.vc  .ih  hacdercipn)  .tjtuetij 
p.nt  hcreditaLJuc.Liutcto  .un  hercs  v.ui^t  ,  dc\ion«  vdlcs  m  ttdcicotnmt/'. 
laiumu.n  slvi.v  uu,cc  i|:us  habct      <>,i,b'us  Cbftuttus elt ,  vtcpeBOW, 

U  )  .  >U  nrltrtm.  ...  hv*rCl».lV.CUl  dlUa.  1 1  ■•  .l)U  .1  ^COltOlCS  UflJ 

couuc  "-.u,\  1. 1  ^r.it.tuti^.^ctoiluliiii  crtmiciiu^ur.p^olrtfQHfl 
cifliiu.c!ic5ri<io  icliituu-  bc  te.uuus,/.  i  M t*m  i-*m  txTttttStm 

ti  F'ic*  :!!uni  vcitS.:  eum  dii^itixatcafulrnctxTi^lcdontur,  qiitvhe»* 
Ititu.itnt  cxiciumc.iufccv  (kutitcilaccM xyguuidJ.UCf  Ifiiit/t 
tu  ffef.ee.ihi  li.nric  off  c.iufnr.  fcojuuclt; ,  .1  fitb  cn;  diuonc  wcvciu 
ttt  laiptUMUi  p.irc  ntiidcjlcj  lo^auii  lur>  codttioitcvcl  Jndieth  ItfliWt* 
liciejjiateiii  av.tcdicm,\el  aiicccOi:Jitto:icin  leltjrucrjt.iuh.l  a^jWC txint 
fcrri acciov.cs7cjuja>ii.cju.'i Ivx, nnuita  telt: tuitur hctechtoi  fictJrxteftitotti> 
g.unc  :adc\>vt  ccunili  poitea  exurcnc  condif  o, \cl  dics vtneiit»»naia» 
conualcfcai  rcrtitutuvxcjLiiJcm  c\  lx*;iignitJtc,rufi  bcntgnioteiufcnteMil 
illud  ivducat  quiiJ  heie>  t.itau:  habucnt  iclbtiiiioiicineotcn.pote,cjiloutt- 
Ibtucictur  ,\oI;iiici:j  teuatoriv  fuisfjcftuiii  dicipollct.  Ergo rcftttiit«o«n> 
honrdtatjsfact.u.i  heicdi  iTdcicoivmJlIanj  fatcndtim  non  vajeie  ,  aucitc 
qi.ai.i  fci.aiulcciifuiti  Tiebcllunt  uite  dcictidcndacrit  ,qiiaiido<juidenit*; 
nio  rcuo  dix^rit  iclt.:,u  hcrediuicm  ex  tcrtau:cnto,8c  tlcuti  tcllator voluK Ji 
nan  ipljTidc  icomjnuTiiiOjtcJ  eius  hetedi  ,liye  ccltatiicntario^fiuekgWi* 
rcftituatur.Scc  ci  im  licut  dc  fidciconimillarfo  teftator locutuseft ,  kicM* 
fidcicommiiJjj  i  j  hrrcdc  iluiilie.  videri  j*oieft,a\n.  is  ad  tcftjtoris  uicceflionc 
iio:.  vtniat ex  ipiius  iudicK>,nequc  cxprclfo.ncquc  ucj to,vt  de  Iicredis hctc- 
dc  icripcum  eit  111  l.jt»  literu  S  J-i.  Dt  vulg.crfupiU.fulrfl.  quu  (cn.j'cif.1 
iJiccrtus/.y«»^,'^«/i»7a.Detci>i^'ji/iv.t^ceuajuiaiio&  quidcm  viikae)1 
proptcrquam  ratcntut  omiies  hdejconw.ilfum  vniucrialc  cedi  i>on  pofif 
iJIWiurwc  oblcUIJi  llUjnui.t  ui  dJ.ji  Tr.uher^c,.  ji.  ex  *jfe.  de  i*r.  dtt  lk.eteiljJ 

v nufic  pctellatcni p ^iv  pcccj  cui  t.Notttilj  fai:c qui auli  fiint dwoc eo- 
iioncm  fidcicoii.ujiils  v:>iuc..rl::>  vnlcrc.qtiuJ  ptirnus  tcclJtC^ai.Moliii. 

ijTcram.cjuir, c>.  lUucjiatur  ::  ii«tc:picto}<j;n  tan.  a^ltiWW . 
vt  Jlcputat,  lciiiciiuauxiituiuc.i.  i  u  riij^icwaruni  quQtr,CutJt>SiioiJ' 
giuutus.qiiofuni  deciccistam.m:ilii\,C\  li  ijiiicicJiijiutjinio^ffinitiM*^ 
tcnua  jwHim  fucuc  cuinptobata.  MitftL»  ivii.iK  autcm  ^jujui  ukUtk** 
.uiufiwn.qttod.^cdrpyifv  f.cgan  t.tu-.fiutt?  jxitfc.v>>luiixfvM(i>4t>i>iR^ 
VLpruUcntcs  '..oflri  yi  cjj.uu  fc:.fci.'i:: ,  vt  i'.tc'dc  co  Jt;t'iu:!L-  > lljU:m  tej*' 
tiantux.ViJcascjiiiJciixos |ioiu;uii,(*! .  .  ..>  .tfc.Aii  licicdjtansteitit.i! 
ficti  poiltt  pcr  hccdi ti i  h«j|cJis  >  «juaii uec  fcJuuiKt>iifaI;iticbcfi;2 ":  rx 
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ritatem  habituraea  iit ,  cum  folius  heredij  uiftituti  perfona  Trebelliano  c6- 
Uneatur,vtPadujdifpuutin/^«»4w««4o.$.i.Z).4<»  SC.Trti.vbi  tame  c6- 
cludit  hoc  ture  nos  vu  ,  vt  &  futceilot  hercdis  quilibet  rette  ex  TrebclLano 

•.c-jucuai,ntjerietcsillc  iu,nut  OoijLriu  i<oiienv,.,.-i         i~  i  <r  l. 

.{•„    -  .      j-        A  «  ,'     M*W  dominufve.quibuj 

acquuita  nt  nereJius.   Omnes  enim  quicquid  luns  habentxx  l  leocJiiar.o 
fciutufconfulto  rclbtuere  dcbent.nec  interdt,.ui  is  qui  feipcui  cft,an  pat ct, 
dominufve rdbtucre  logatus fib  Abfurdum  liqiudem efl"et,ac  calumniofurn. 
prxtexru  conferuandx  volunuus  defuncb.qui  ab  heredc  infticuto,  non  ab  i- 
plius  fucccdorc  reiutui  hereditatem  iullcnt ,  nnpcdire  rdbtuuoi.em  hcredi- 
taus.atq-.  ita facerc  vt  hcrediuteni  llbi  teuneat  hcredis  fucccflor  ,  quam  he- 
icsipie  teftatori  multo  dilccbordi  viuetet^eftjtuerecogeterur.  ^uflicereici- 
turdebctadium  elle  teftatons  hereditacem  ab  hoc  vc  tota  iplius  volunus 
raca  couftituacur,  Iftfturont  45.  %.  <pa  fidettemmtjftm.eed.tit.  ncc  pofllt  am- 
phus  decipi  ndciconuniluuus  mortc  hctedis ,  vt  loquitut  Vlp.in  /.  ttlt  a  tm» 
iyfA.verf.fmd  ernSnfin.eod.tu.  At  non  liniih ter  rxiflit  quis  mii  mepte dice- 
re>rdb(utioi>cm  herediuus  rieri  poile  heredi  fidcicommiiranj  ,quan>uisfc- 
natuiconfulto  fobasfidcicommilfaiij  pcrfbna  contineatur,  quia  in  pcrfixrfa 
fuccdlorum hcrcdi  j &  fidcjcomm^larij  oinnia  funt  diucrfa.  Tdtator  Mique 
magis  diligic  fideicommillatium.tpain  hcrcdcm  proj>num,quod  ad  eriettil 
reunendi  commodi  hetediutisA  confequcnccr  mulio  magisquim  hcredis 
fuccctibrem.qtiem  r.ec  cogiiouic,ncc  honor.tuic  Sed  fnicicommiflari)  hcie- 
dem  , quifquis ille  lit.non  pntdt  videt  1  ui  topcte dilcxiflc ,  vt  eum piopno 
heredi liioprxla(um  vuluerit,id  eft.hcrcdiutem  fideiconimillatiam  ad  eum, 
fifideiconuuilIariuspr.Tmorcrcti.il  perucnire  .poutisquim  pcnes  heredcm 
uiibtutum  rcmanerc.Ec  in  fummaparum  iiuereftquantum  ad  tcftatoris  vtv 
luncaccm  a  quo  teftituatur  heredius ,  led  valdc  rcfen  cui  rdhtuatur.  Non 
erum  curxfiiit  teftatotiquis  rdhtucrct,  dum  ne  hercduas  pencs  hetedcm 
rogatum  lpiiiifve fuccellbrcj  potitls  quam  pcncsridekomnnUatiuni  rcir.a- 
nercc  Ac  curx  illi  maxime  fuic  cui  hcrcditas  rdtitueictiir.adfcnpto  in  hanc 
rem  fidcicommiiIb,&ptxtcica  hnc  ac~to,vt  lic  rcftitutio ficrct  ne pafl  rcftiru- 
tam  hereditaccm  oncnbus  heiediunis  obftncr.useflct  heres ,  qui  telutotij 
volumati  plenifTimuni  obfequium  prxlbuilct.  Nam  9t  ad  hunc  folum  tre- 
belliani  fenacufcojifulu  autontas  perunet,  non  etiam  ad  eum  qui  ex  heredi- 
tacc  rcfbcucnda  dcducit  quartam.Hic  enim,quia  non  reftituit  hcuti  teftator 
voluit.conua  cuius  voluntatem  tctmctquartam,  non  ttanfcrt  acbones  m  fi- 
€xeicommilIarium,iiequcquashal^t,iiequcquibusc*lhitttJSCit,  li  turisra- 
tionem  fpe&esxx  quaobhanccaufam  fiebatobm  *|  lbpulatioiiejemptc& 
vendicx  hcrediuiis,autparus,&  proparte  mter  heredcm  Sc  fideicommifTa- 
jriumintetponi  oportcret.vt  vniuique  indemniuu  cofuiercrur,  quemadnio- 
dam  lufbnianus  tefert  tn  tit.de  fideicem.  bered.  quamuis ,  vt  ille  lbidcm  aic, 
fubhtus  lit  hodie  vfus  earum  ftipulacionum  quant  um  ad  hanc  fj>ccicm/ub-' 
Lato  fcilicet  "fenatuiionfiiltoPcgaliano,  uansfufoquc  in  TrebciJianani.vto. 
cani  cafu  qno  rdbtutio  hcreditatis  fit.uanflatio  quoquc  acrionum  fiat.  Hic 
v«6  fciitentiam nolbam  atvrieprofcat  Vlpianus  in  1. 4pud Ulumnm  xi.f. 
■vtri.D.Ad  SC.Trehtli.iu  illis  vcrbis  ,  & *ntt  dtcejfertt fidetcSmtfimttj  fuim 
ei  rtfltttutur  heredttat.  Quid  enim  eflet  verendum  ne  moraretur  in  damn  o 
heres,  fideicommiflano ante  teftitutionen'  decedite.fi  ita  ius  eflet  \  t  hcrcdi 
quoque  fidejconuniirat 1 ij  refbtui  hdei  comuuilum  heiediuus  pojlt  t .»    Sc  o 
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tocuni  illumlo.um  Ik  a  Tnboniano  currirptum  elle,  «  TnboniMinu. 
g  s  quatn  Vlpum  cllc  vidcatur.  Idqueplunbus  Jocui  lib.  18.  cor  tectur.  ici 
calhcn  nbn  lunt  vetl^a  .!la :xT''u""u  ca  iiirilm-ur^^^.^^vetei^vifa. 

„iu   ,  lc M.mie  Vli-ia  •i.iiueTriLotium.  Ncvtcfpon<kopoci« 

quoJ  v.-iuniBat  tolus a!i)rciponde.:tin  /  eitmfi/tef.irmlui  u.D.dtltf.i.6- 
aeicoitiltiiJUnum  mi.Ij  Iprcic  dcccliilTc  linc  hcrcde.  Naniptaiei»<Ju4<J 
coniiTienciturcftriib'>cIt,i:oHclt  .tum  ptocmb!li$./£qud tactleenjTDpite- 
raiit  jJna  vctba  ilUiVw  hertdr,  (1  ilm  nuilocjfupcriculuineuttthcKiii] 
indatnnomorarctur.licu'.  5; "in  f.i.i.  Fcnpemm  tfnmt.D. itftf.Untmv- 
D.dt  etncl.LSndm  Ji/  PamphtfS^  i  t.  infiD.de fdttt.  Fateot  mibalpKX. 
qaam  Triboinaiiui  Jc  Ani  iha  Jui>.u:.£it  t.a£randc  li  c.coiTimir6ni  <p* 
JccclicritiitwhuMicA  anccacccp tan.  libcrtatctn.  ScdcVpriiifipuiJr&li- 
r.is  Kactjiusgcneial;oieiniuhct  lei  tercam  pcitincntcmad  OBrtMiC"* 
iri  quihus  a^itut  Jc  copcllc  do  hcredc  vt  adeai  rct't:mat.Ulud«nqp»nIJ 
cft.cur  noulubcatm  hcieJiu»  pro  rcfticiitaquanihcrcs.  adiitcw»»*" 
gei:cc priKuratore.ScJdici  poceil, id  ficn.qrna  plerunque^crfci  n»iB<U»um 
inuJtr  dubicaciones  crr  e.gunt,propt«rq;Uj  *t  plunmr.ni  ncceiTirtaerUJo- 
tio  Jc  ra:  >./.fi»<  tta  60. S.i. D.  eeJ.  quilus  1  oois  nuliusclt  cutt)  fidesccrnoii/' 
fauus  pic  v'  "Vyi  hctcdcm.  Quo  ci.nti  colore  pollct  illc  poftcJ ntfiiMiionffli 
Kcaurc  ,autctiam  iUtushcres  •  Scd  annonn-nram  reuirutioni rstot hflO, 
qiu  nonadit  uli  vo.Ktiu:-  Atquj  ir.ota  tacu  \  t  fideiconimHltin^ptoeiini^ 
reftituto  habcacur,.  t  poftca  Jkch  ih.  1  labet  crgo  is  locuv/juantum  ad  bxi 
ipccijlcnirjtionem.qioJ  cojcitio  taiit.i  mttatpcrpTocuratoicmJHucetiiiTi 
(olct  refcrrcquoJ  aacfat  MaTcclljsin  cll.pefhtlwte  ++.Djtd  S.C.TrthtS.a 
letuuv,  qui  cotletn  (eitamci.tock  Jjherutcm  diretkmi  &  fideicammitl*an 
hctcdjuccm  accepei at,1vercdcm  fufpccuni  diceiuem  adirccocgeritperffT 
toTcm.mox  prtufquam  in  iccipicnda  hctcditatc  morara  tacwt,dcccllentrt> 
Iicro  hercdc  Tiuo.qui  poftca  oblaum  libi  hcrej.taus  reftitutioncm  accipcrt 
nolit.uon  alitcr  polie  inTitJum  cranfirc  acticmct  qu am  fi  ^atufconftaltoin. 
CUluseo loco fit  mcntio,quod  Jc  (olo manuinillb loattumeft , idivtiutht- 
rcucm  prouaJutur.QuiJ  cjtiiu  hoc  clict  ncccllc,  fi  cx  iuris  rationcfJdeiai_- 
miisanahercdicjs  fideicomir.ifs.uij  hetedi  rcftitui  pofscc  ?  Facc<*fnip 
manuniifso  ncccfsarium  fuifse  fcnatulcon  fulcum , quoniam  ita fcmpaii» 
fuic  vt  Icruus  nor.  pofsct  conueniri  poll  accepum  libcrutem  cx  eoqucni.'» 
lciuitutegetlirsct.uiiqjamqui  tuncnoiitain  nliusquam  nullusruilstti-1- 
t$-t»tsit.C.*t{ermtt  tx f»af*fi.p»fl  nutn.ten.  Scd  ita  induifto  per  fciraTUKivi- 
fultum  iurc,vtfat5uiu  fcrut  cogentjs  hetedcm  adirc,  bcct  ance  acceptaro  i> 
bctuteiu  ipii  noccrcc  nc  refticutioneni  hercJicans  recufare  pofsrt ,  dico  w*j 
fuifscnccersartam  uitcTptcutioncm  ptudcntumad  hocvt  fimatdconitnijf 
ikud  ad  manumidi  iictcdcm  pon i^CTecur  .  li  tu  ius  cTat  vt  in  fideicotnm:! 
Cttij  hercdcmaanliie  actionei  fofscnt.  Quoiumenitn  colore  rjoiiietji*0 
tccufacc  rclticui  lib.  h:rc  iitaccm  qu.r  dctuncto  rcftitui  pocuiccciam  irxiv 
Id  igitucpct  fcnatufc.vifult:  uucrprccatiuitcm  ricri  neccfse  ftuc,nonit««*B 
nonpof  cttccuCite<|uod  Jcc  H-t.ts  noh  pocuifsec.fufficicnte  nur.irum  m<' 
tem Ibla mris  tmo.  e.led  vt m  l:e;  lJciii.cui  rcftituti cfict hcrcJitas . nn^- 
tx.icathoficsa.iqL..  .  n  tam  vire'iuuuo:  Js,quim  r^dlatefenJtijfcOnfcl" 
u.quod  fcceiat  vt  ininaoumiiium  ip'.im  ,  cuain  li  hetcditacem  fibi  rettitc1 
noUct.acJuoncs  competcicnc  ipfb  iuic.i£qu5  cn/in  fzctii  fuit  fcnatui  £>cet; 

vt  trw- 
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rt  traiuirent  aAionc%iiuc  ui.BdciconuT  jfsanun/tuc  ;n  tide;cotr.ti\:l?arii  tuj} 
icdcin  line  te.uiutioGe ,  aurie  vt  uintncnt  pei  cain  rcUituucmcm  cui  autcs- 
.  niasleiutufconfulci  fflflpHjiHfl 1  0,1  luilr.igatt.iur.  Supctclt  dVtnuitat  u,.ifr 
duni  vt  ad  caslegci.rtu^busuiciRiuaruinc»:  ji.icrpnusi-.  pugu  at...  110- 
ftn  luoucntur,  iclponJcainus.  Pnmtim  autcm  OWKCtt  iMcin  liW  ipfuni 
quoJ  moJo diximus  fcriptum  clle,  Jl.ftjhJ*tttt.  KN  Martcllus,cuni  qu.e- 
iicaui)  Titiuiiihetcdciiiijdejconimiltati|  compctant  acl  ones  « fcnatuf- 
confultOjli  noltt  ilic  tccipecc  lidcicommillaui  lietcditatcm  Jioc  ipfo  r.on  du- 
bitatqum  polTic  ilic  iccipcicii  veln.  Sea  t.iaiis  rcfponlio crt  c.itu  hcrcs  coa- 
dl.isaditJi.ic  iplohahcu  hcicditaictn  pro  rcitkuca,  ciim  r.ihil  apud  coni  ic- 
maiicic p.  llit  proptct  autonutcui  fcnacttlcoti  fulu  PegaliaiuJ.i/A  umtrr  .'7. 
«  >u/ ..,  fchm.t.fi  pjtront.^  $  MJttJ.ji  ptftu/jtirt.^C.i.fit.D.  tej.  Nimirum 
cum  fiJeicotniniilaiios  talis  cli.cui  ca  coaftio  unputati  potctV,  .jiuh;  euenit 
quocies  hber  homo  eit  Nonctiam  li  lic  ftruus,quia  is  cx  Incto  fuo  conueiiin 
polt  mai.umitTioncm  non  pocclt,vt  Ccneaturaccipetcrcltitutiur.cni.  Ueoq. 
opus  fuKlctiacuf^oi.fultoulioquarr  Pecatiano,co  (cilicctdccjuoin  d.l.po- 
_/?../<•»// quoJ  fcnatulcdlultuii)  non  fuitlucutum  nifi  de  niauumilTo,  quia  in 
cctcns  hcredibus  non  er.it  rcccifariuni.Erat  taincn  nccclia:  lum  quod  ad  he- 
rcdeni  iiianumillspctiidc  ac  quod  ad  pfum  majimiuiTu,idc6qiicprouahcV 
dumfuitciC  piotractum  pct  Ma.clli  intc  pict-uioi.cm,C!itii  lurisconiinums 
ratio  futriccte  nonpollct  ad  hoc  vttraiiiiieut  actioncs  ex  Ttcbclliano  ui  lic- 
rcdctii  mai  un.ifli  luie iclbuiuoDC.Cxtcrurn  hcic.iiciccm , quam  Itcrcs  coa- 
Cttis  adiitcttanipoliulaiitcfciuo  cxindcmanumilso^ubcnoan-.  eilcaliqui- 
dopro  rcltituta,coi'llat  fatiscxco  quod  lcriptumclt  twJ/.pefiu/dnie  ,ii  tut- 
ti Itbcitus  axitc  hcrcditatis rctbtutioueiii  linc  hcrcJc  Jcccltciic , proindc-  bo- 
na  eius  vcndcre  cxedicoribus  herc.litar.is  pcinnttci  dum  etle  acti  reltituu 
hcicJitacc  Jc.clTillct.Naiiiplusqitain  iiioiam  luui  qtu  tcctifat  aJnc.fipre- 
tnaiqucdeiunct  pieccsdcltituii^.$.d^c.Alioqui\ci  viendacirci.t  bunafilb 
nonunc  dcfuutb.noo  fub  iionunc  rLeiLoiuu,  it.u  q.vi  cucr  itciiin  hctci  lo- 
eitur  adire  poltulatccoqui  non  cltcapax  ful.  ip;£dc.llacjin  tcitit;ition;s,\  t  in 
Jpecje  dl.jpud  iuliAnum  x  \.%.^Mt[iut.D.tsd  Scciiu.')  intcrpictc*  obut.uitt, 
quod  lcnpcum  ell  iu  / tegt  16.  $.  1/»»  M*cunut.  v.ttd.  eiin  qui  duobus  vci 
plunbtis  nercJiutcm  tcilituctc  rni^aiuscU  ,  pollc  velvno  cx;ts  poltulance 
cogi  adire  ,neceonia£isutiiciiinaJiorum  porcioiiibus.qti'  11011  idcm  Jcii- 
deraucrii)t,rulc:Ji.v  heixticiu  vu  pollc,  /Ii*/,ji.qutt  ■jutqne  dtftdftnt 

jihtrtfttttujiut  mIikj  iilttHmtotutnfucttjftnt.  Siccnim  poluui  alu-c  veiba 
accqnunt,ac  linoiidc  aliopotlcin  n.tcliigi  cjuan.  uc  licic Je :  fcd  paium  a- 
Cutc.nieoiudicio.Dcbcnt  er.iin  poc  tis  accipidc  uluqtii  u  fefckcaimittfl 
fuein  vulgaritct  fubllicuius,  quomodo  ccttuiu  cll  ricri  pofse  vulgaictu  fub- 
lbtutioneti-.,id cil,  110  mii.usiti  faJcicomnufso.quam  in  nercdiutc.autiega- 
•■0./.»/  btrtdihu.foJ.Tttu  Stu.  $*.iStu  Ubtrtis  tUhlU  i.cttm  prcpcntiAtur. 
<-a  -n.dr  lcg  1  i  ScuvU  7(5.  v  *d$C.Trtbtll.  Hcrcs  ciuin  iion  tam  in  Jocum 
auam  tn  ius  Jctui  cti  (ucccdcrc diciiur  J.f uontt  y.%  ktrtdti  p.de htttd.aiflj. 
/firtm.C.nM txttpi.lAumhtrtj.  x  i.v.dt  diutrjfjtmp prtfcript,  Sul  tt.tuttu 
v«5  vulgaiuinlocum.noiiiii  uisilhus  cui  fmt  lubliituiiis  ,  /.ttttrtJi.  41.  $. 
it/t.D.J*v*/g& pup.fubjhiut.  Cut  veio  o.cLcniL.  iacuui  tucccditioj  vk 
*iu»cja»fidj»icoismi6«novui^antcr  (I.bUicutu?  cll,qujm  c.us  qui  t  cit6- 
mujanj  hcicilit,r*tio  cx  us,sjua  iaui  tkxiiiiusjobicuraiioi:  ctt.  Vulgaiu.aq^ 
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vt  probjuimus  in  pjjrxxticnubitf.iuwutnquod  c  xcludit  hliain  uu.re  nraf 
cufuruin.cljam  pct  ill  J  vctba  fimidu  aj i;  ^wm^»/ m^fcAlut *luj»u [upt- 
rtnt,r.on  quidcmcxtluditcaui  ilioCJlu,quo  niaXcuius  vc)  t  ulku  vi  quini  (u- 
pcnvcs  ticm  vcl  elle  Jclieiit,(ed  unteit  no..  idciicocatn  admiu:t ,  aut  vucat 
vHocaiu.muit)  tcu)lc:iMteiduutaxat:usfuCiidci  di  quodhabttaicc,ecu- 
mui)itcocalu  cjuonuiculusdcfuiupr.vtlatc  linpcdimcntum,  vtquxahoqui 
cxjurc  cotutnuiu  ctat  (uccclluilcumfiatie,  fu*.ccdat  ultcmpoltculJuiu 
rutrciu,iiuc  irusttexciufusiu.uueabituicone  autct.am  tcpud  «tionc.nop 
unqtum  vtxaunrx  caiu  pct  ltatuuunucd  tanquaiu  iion  cxclnfa.Scu  li  pre> 
tcr  iupcrcxittcr.ri  ain  maiculi  aLud  quuipiam  pbltcc  tilu-  nc  pviHt  fuccnJnr, 
quu-uodo  cucntt  cum  fil  us  non  fofiim  pcr  aliquod  tcn  ,pus  lupciiuit .  icJ 
ecia- n  hct es \.,  :,  j  » cafu oblUi  fAix  acquUtc:» ncutLutis  pci qtun: acqtri* 
fiuoi.ctn  ficvccxiide  fiucviuo  tiucuiortuo  tibo  nullj  iuitcicditaj,a»qua 
fucccdcic  poffit  til.a,abfuiduiu ctt  dicctcj  ihaw  ob  ld  fol .°iu.  poiit  futtcdc- 
rc  patn  poic  r.  i.  >t  tcit  i  liatris  ija  >.i  rracti  lic  niortuus-'  qtuli  vcto  pciutta  tta- 
rrif  inoruii.qu.  viucttslicrcs  ruic,non  pctutdcobllare  illi  dcbcac , acfi adliuc 
viucrec.  i^unmodocuiiu  vidcti  pocctt  tnorcc  fili)  tui'latutn  inipcJimcnturt:, 
cjjod  actuictat  heredttatis  acqiulitio  ,cum  cuam  polt  moitein  f.Lj  crrrctiu 
acquificicMiisdurct,ac  qux  puinuin  patris  hcrcduas  fuic ,  iulul  litniupitu- 
moiuum  hiij,mucjufc.JJcet  cottdiuonc  bonorutn  pcr  muucioiicm  peticci- 
lumj.pcT  rnrsrtrem  juii./J.  dr  M^uir.hcrcA.i.  i.  (3*  tit.tit.D.de  ftfttnl.  A- 
Loquipcntiiicdjcani,Etiainiifil>ah,ccii)orcuo  frauc  incapax  fut cciiioros 
exaliqiiaciufjrepenatur  ,adhuc  adtmttcudam  eaincllc  ad  fucctlTtoncir, 
Uiiqiiam  ex  fiatucu  v ocatain  ,  (i  ad  cam  adnuttendam  cx  ftatuto nihtl  ahai 
rccuiircretur  nili  vt  rratcr  pr^ctciuncius  cllct.  Acqui  t  emo  non  vjdcr  qtiaDi 
jblurdc  id  diccrettu.Nec  enim  fola  inms  fili) p:)!Tct  rcdderc  capacetn  nuarn 
>i'.i  i  altundc  mcjpax  fotct : qui.i  licuti  inounihil  induat  noui ,  v.iii  cjBoi 
perforjm  fi  atitj  c  medio  coiLittka  ncquc al:ud  impcdimctuin  potclt  tentcv 
uercqu  jm  quod  cx  .'piuis  pc  (ona  prcihcj!°Lcbatrrr,iton  ii  cuiod  aliud  fubnat 
e-  partc  riLx.Ergo  r.cque  li  quod  al  ud  fubcrat  cx  parte  iplius  tci ,  ctim  nthil 
lii  in  vcrbis  ft  uiu  vnde  polJii  coliigi  llatucuccs  de  nnpcdiniciuo  eiuftr.odi 
amouendocogKanc-^ictmi)  cc>giiaiici)t,vcique  dcbuilicnt  non  tantvimcon- 
icruare filix  luscominic.icd ctiam  cxprcdis  vcrbis  ,6i cx  fpcciali  lurc ipfam 
voc ire,atiiotis  omnibus  unpedimcntis  qux  uon  tam  ibtucuti)  ipftain,  aoam 
tus  cornmune  lnucxerat.Nam ea quidcm  qux  per  itJtutum  imlucfltur cotra 
lusccnnmuitejdlardetiduiriiusliljx  in  iauornn  m.ifculi  quandiu  n:altu!uj 
viuit,  facilipcrlUtuniniautperilatuci  intcrpreuuoncm  a  conuanofnifj 
tolli  po(Iunt,vctcdeaCurai  uis commune^juafc  illud  ctt.vt  li  hlitu  uullui fu- 
pcrt tes  lir.vcl  li  qtLs d\,abtuitcac  fc  boius pacernu ,  pciindc  j  u^fic  filia  fucce- 
det.-exiurccoiiimuniaclirtaiutuamullumcllcc  .quail  ccHiante  ius  callbus 
exclulicfie  ft.icucaru  per  dcfcc^umcondruonis  fubqtiafiltJU).fxcludil\aca- 
tum  voluic-Sc  iqur  impcdimcnu  non  aitatuco  ipfopi.tc:fe  &  ininicdiitc, 
fcd  magts  a  iuic cominui.t prottu/cuTitut  ea  quis crcdac  fubJata  cllc.autpro- 
pabibi-:ttfrpreucionecfi^nabcndapjrpfublaus  pufutuciun.tjuod  nor.  aJii 
ob cauJain  fadhoui fit ,  quim  vt  filiar  ptoptcr/  ttialcttlum^tJani  uiMplum  pcV 
mune  aurTcrTctur ;  Acqt  j  m  ■•(opo(iu1tiUA-lt.  ijc<f  c  pct  lUcuCu  tpfuni  riat,nou 
pet  itu communc,vt fohts  rihu patri  poLCc  li-cceucte  cxcluia  tiiu  m  toiuin, 
uuaiuuisnooui  uctpetuuni  ciduia  ,  vtuu.c;:  JD.pcdtaiuilicicsctJcponcv 
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«rjuam  filiusliercs  hjitcx  rocoalle ,  non  tka  r.atu  v  .  nt  lurecommui-i, 
r-oumnqoe  <tiu<i &  muko  poccnti  js  in  \>  dimci  tiiiii  rll  -  .»:  . 
titum  Ar  rncommurabiIitetexcl.ifiei>dani,quij  caulam  ha.-tr  peipccuan-.ac- 
qjilicforte**-*  fahcet  h  .-rcdiua«.quc  JcquWir-onitftquini  ru  jd teu.pm,cuiTi 
tamei-*mp*yimct.ti*m  fcrmrto>tKiuC>iim,qujndjo  lolum  tit>;,].l  cit.ltctir  ip 
rimbus  detere-idrloli  niaii,.-|.>  hcredir-u  <,  ronpocuent  d&  riu  teu  poule, 
quta  nec  filitis  potuit  ni  pcrpotuum  viucte,ncc  arbtcrium  •  mntci-dx  pcf  aiv. 
Ite  itionem  ,  vel  agnoliendj*hcrcditaiis,m«-jnr  iptiiui  o: .finir:.  Q-i.vnair 
ergopotert  clfeiita  tnteYpt-etiimratiocm.uto.vcftVlatopi-i  n  r.ttcn.fil.)  mv 
peditue  coitarticano&  ccmp*italijf*iblatui*nq:ioquc  vJdcri  debe.it  drpcdi- 
mcntitm  pcrpecuum  mris  communis  ouod  auulic  aciiu:litio  hct  cditatis ; 
I^buerantjrTOijidicereiwltatnttnum^ 

tolli  potuiftcperftamtwn.tanqtiamtachimex  tcu.porali  perpcuiurn  ,\  e» 
Ibtutario co:nmuncperlutilecutam  mmaf.uii  pcrlo-a  hctcdiuttsacqurli- 
tionem.Nou  pocclt  .e.cur  (kUa  noellc  Bal.li  (ententia.c  Im  fupporairalfuis', 
Polle  fciltccc  filtam  Uiccedeie  patn  ab  itucftaio  ctia  poltca  quam  mall  ulu> 
heres  kucSed  quia  de  hoc  um  nmlca  lam  (cripiir-uv  m  pijrccdentilius  ,  u- 
ftendamus  ctiamli  vcrisluppolicionibtisniicrccur.adiiuc  umciiii.iqLain  cj 
fore.Nam  cum  fareancur  uuerjwcsrilium  hiic.qujndiu  vix  tjlicrc.icm  cilc, 
(ipatenus  r-onisfeiiittiuflercvelic.quo-iuidofjre  vtiltfc  immifccicotiif- 
quis  aliqiiidex  ii*.  alieiut.&rdilapid.it.quid  iniqi-iiiscftqiiiin  atiffcni  lilx-o 
hominj  rcnim  fuamm  libcram  adniiniltr.uioncti, ;/.!..  £)./j"«t pntent  tfutj  mt- 
ttum.furr.t.in  rt  tiuwtLtt*  t\.C.m*ndjr.t.  oujt  rjtntie  *)  i .  ht  juojut  res.  I).  de 
atitutrjrer.dtmin.  Atic  cur  proptcr  inccrtum  ius  tiitu mm  fili.c ,  certum  ius  6 
lij  la-di  uiterim  opottebit.'  (^rtumcnim  clt,filHim,qiiaiid;u  sitiii.iieicuciii 
•  «M?e ;  uicertum  verb an  filu  lit  vnquam  fucccllura ,  ciim  vt  j>o(Tit  liKccdcte, 
adtnifTis  quoque  ituerprectmi  mcpins,  duo  coucuncre  oportcit  \  r.miiruiii  vt 
»5:  blius  decedat  linc  libens,  cV:  filia  lijpcruiiuc.  Quorum  altci utrui-i  n  Jciit , 
nec  ipli  negant  fucccdcrclilum  luulomodo  pollc.Atqtn  vti uniquc  ficii  ia^:- 
lepoccft  , vc cV  filia  moriatur  ante  mafciilum  ,  $C  vc  malcuLs  liucprtor ,  fiu« 
pofterior  moricns hbcros  relinquat  ,qui  tilum  etiatn  lupertbtcm  excliidcie 
debcant.litie  ex  vi  verboriu.li  fint  mafculi:liue  cx  conicthtr.*  pictatis  ,dc  qtu 
intcxm4u*i\  )r.neeondie&dem»n/!r.q\)ainll\<,  tint  larnutir , /.  cnm  accu- 
ttfjiwn  *o.c .  dcfidetc.  Non  ctgo  proptet  lolani  fpem  hlic  cuiiu  cam  incei cus 
liceuentiu.oneran  tihus  de!*cc  fuj*cruacua  vel  faltem  odiofa  caut:onc  ,  pic- 
fercim  cilni  agatur  dc  patris  hcrcdiuce, quam  habct  ilie  :urc 6a  Itcrcdis , 6: 
truius  cciam  viuopstre  dominus  quodammo>.jo  exittimabatur ,  nilul :  ;.  t.  ; 
morte  patnj  niu  Itberiorem  admiriArarionen:^.i/i/iV«i  11.  D.de  tther.r*-  pcft. 
An  vero  habebtt  liberiotem  adminiltrac-onem  li  cogatui  caueic  (bron  dc  nfi 
alieiWndo-Atqui,inqitie5,folct  pleiifquealus  caliluis  ca  cautio  prxilari  ,ctii 
»b  hs  qui  inccnm  func dommi ,  vc  V|dere eft  m  us  lcgibus  quas  profc  Dak  u i 
aJducit.vc  putafi  qu  vro  artK  iicde  hctcdicace  altcri  lub  coruiiuone ,  vel  111 
diem  rc(btuei  da/c-/  ttt.  trtlei4t/eufidtic.frru.e.tuf.caueat ,  it.i  \t  (icautioex 
aliqua  c  ufa  mterpoi  1  n6  polTit obttaine  torta/Iis  uire  patnc  F°<eftaas,ci1m 
pater  rogatus fuit  vtpoft  rrorte"  fuam  hliohciedtuteiti  icllituat,8£  infrau- 
dem  fide*commi(n  aliquid  fiacpocitisco  veniendum  lic  vcdamnnm  condi- 
uonijptoptCT  frau-iem  mfligacur, id  cft,  tideicommifli  condttionroiam  im« 
plculubcacur.quamvcpermittatur  hetedigraflariinipimcuibonwhdci- 
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ccwiTOm^fcibicd^i-^x^f  ccies>&  feiuenti»A  i^oe\ld^./mperMtr^a.D. 
adSC.TrtbeJL  SediK  xnnn<j«b fub  contiitio. ic  he*c*  lcaptuj. cil, i\  m  dct*- 
clum  con^iHptashaLiuktfubtUtHtunKCx"  uucrtui  pcndeittca>|^c,c^Kiiuoc* 
agi muei :  t  ln  mnm  rr.  poirctjunie  fifii udjj 1 1 1 1 jbulast  qi i  .1 : 1 .  fatitjji  pi  c-tcu  J.11  & 
de pl MMjk  liiievlla caiiloetipuuutic  /yf/wA (.ttduttnt 5 •<$•/*?. Ddebm.poff. 
fecn,drth,  ccrtumeltcaucncuiii  fiiblujuitudcbeie/  P**hu*u*n.  b.df 
^rrtjr./?f»Uf.Et,lid.lei;eTitcont!iiiivi  con.ciii  j>ouca  lubiutuctimcV  pcte- 
ic  hcrcditaicm  pollc,cW4»okia»»jciitiu  pcnyoJic  hiicdiutis  .ccni.ittiUipuv 
latloncn-.vC  lcribn  Vlpixfiujii^./.irifirr  Mnnr/. VeitUii  quis  iwti  vidct  cllc  c* 
ftn  utas  Ipccialcs.-  Cun.turaim)&:le^t.iiiisc>.  fideuoijin  ill«jjs,qu  t>ut 
iu  Item  al^tiid  vcl  GibcoridjtioniiieWwiJi  ctt ,  i^tiuou«li>J>lbtutis,D(inob 
itt  |.»1  Itnq.iod  Ipcm  habe.iiit  conlctjuciidi  aliqu^dolcgacun.vcl  fcdeiceflJ- 
uulliiui.vtl  hcicdiuuin.fni  «j.ua  taui  fpon  lubviitcx  delui  U;  voluMaee,vt 
lcnptuni  ett  in dJ.V.mlnt  $.\.<iau>  valuntaiu yr*cip**in ftmptr  rttmtmk*- 
bttprtter  l.t.tU.ttt.D.  Vt  It^t.ftu  fidtK.ftru.tnd.  c*u{.  (.tntmt.  Itaque  liiftts 
Iporec  qiudein  liciexhuicuslcil  ui<  cx  dotuncti  voluiuatc ,  at  qiua  hitufus  tit 
Ic^iiunushcrcs  deiicie.K  coiidiuoiicuiiUiutionis,inauJtttfin  citvcci  caur- 
n  lubcat  p:  arconjlioqtu  laoDcuJu>>i  ci.lt  111  d.l.P*u!tu^X  m  d.  i.  uieremti, 
cancndum  clle  011  iuba»  ad  tjutu  hcicdiiJicti.nn  lcgiunio  mic  perticoirc 
potcK,qu-.xl  taincn  nni»  iu  cli,  .Lutjuiuitut  cnaii  lut  c»  unluJu  ck iblv liibltf* 
tuco,quia  aim  racbim  cll  tcii.-imcitim,c\  htjrev  tlitjuis  ii.iutuiuJCK , quiuij 
n».;  nm  tub  cpuJiilocc.atiamc.djti  11011  potclt  lcciuniuin  licrcdcn.  liicc** 
derc  cx  \  olunute  tcll.tceca  cxjvrclla :  at  ikii  ferce  v  taciu,l;ce>c  dio  lolcai  cte- 
di  p.icrciiitjiinLas  iponte  fua  icbnqucic  lcgttmiii  hcrcdibus  luam  hcieJita- 
tcm  /.t  mprinnp.i.ctnfkitnutir&S.i.D.dr  m  f*^i«jy.c^atclia^cjiuliaeiJ6 
inllitu.tliibc«iudituM-caucclei^tinu(n  licredeii,  vthim  habcrc  vidiut, licon- 
dic  o'niplcretur,ncc>iic»ijjuidch<ieiujs  ct>nditiottis  piaujjdcic  pu'Unq»iS 
cowniputcagnaius  pioxiu.us&.Iegitiiiius  fucceiror  tcturus citct.  Aiicigo 
hcredireluinc:-.carso,cjui  non  ndiiubcoditioi  ciliipms  fuit  p«riuictcr,duin 
cr  C,vt  legiumiini  heredcm quifquu ilk  landcin  lit  111  ptu  e  ttauJauciit.pe- 
ut.i  bonoruiu  pollcllio  -c  (ccundum  cabtila>excotctiamcntucuiiisc«*:c!iuo 
dafc.-etic'  Aii"o  itariciet.viprartuxis  beiictiurjm  ki>rtim;sheT«d»bujef. 
lect aptioliim  ,  tontra  c^iinvprtiporiiuin  licj.r xijmi,1  Kcqiie cnimuLei  eti- 
cuni  Juiim  ctiitjt :amvulc  clkcaputifum  ,vtcx  faiili  ad;Papiiiiai;t:ru  nou 
tc ri|%iKn- cit  iu  d  I.P*m(hj,  Vci  .ini  rcljxmdeo  nullam  iu  coclfc  lceiuiniJie- 
le  lrvcapiiunctu  «jiii.!  .•ciic:ciu.ti...'i  dffonci  Hnutuni  s,i:t  l  unuiiui,JM>iltf 
liutjuam  lntctni.  fvnpais  bctci letui  dum  iabuias,acccpcrii ,  futuu cii  lirac 
rey«!i  proj>oi:a>  kciedcn.  fcnjMun  cllc  cx iibcu^autcx  alus.qui  ab irucUA- 
to boiioruin pcrlltclli  rcs  efle  pt.jfijrit.iti,/ /i/nt  evmduinit  yD  dt  htmr  .ffff/t- 
e*pdit4M.\ti>iylfarms  (citbir^b  tiljus  lit  cjiu  pcndcntc  condiuuic  bor.wu 
t^Ii-inoncin  linur.d  :ni  ubulasaccepic.ti  endurti  cuin  clfc  cjuaii  tor.tra  ca- 
t>u  ia-  -bonotun  1  poHt;  lEur.e  accct>i» ,  f  u  vc  foh>  l.beus  pt  aiei :  cibufquc  lctyu 
pi.ruai:  cu-j.n  jr.nuu  t  u.in:  wVU-wj,|-ij  tciqtiain  <i  134111,111,  cui  fuctatf«iw4 
ti  cicon.nuiliini  ab  imcunttt.Huiv  enim crit  oiiinimodoprarilandum  a  filja, 
qualividcattti  hocipJoiTathlfltusJ» ;cbd*icumu  iirauusquc>d  ettetlauienw 
pctiu iitbo!'orun:  (.olltliio .  litut  c  couuaciopril.aritur etiam  ab uicci:2to 
Icg.-iA^  fidccoinn.iilaqwm  tellamento  rclittamcrJJit.quoocafci.j  uu 
^ciuuuJjAcau4ulvajj>^^j^maJop^     ab  lutclutobcicditatcui 
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l\4jr  Mt.titJtfuis tmj[jc**!f.ttft.h<rti.jib  mnlt p^-fjid.  Si  vcto  non  fihus  i:"c, 
fcdagoacus  coguauilvc  it^q;"  (ubcondjuoticicriptusfii.c ,  c\  t-o.,oru"  pof- 
JcJiopen»fecun4^w«f,»li'>:nttr,ivi pccjtc, re:u nabt-re  viucbitur , qu.iii.th 
incdUto,ide6que'tiec  vllr  lcgata  ,  vefhdcicoititntlla  dcbcbitqiu-celtan.cn- 
to  rcliita  fjcia  it.n  ii  ii  qu  r  hicrhicecJani  ab  inccicacascpcuca.  t^uyd  ii  ncc 
fil.usnccag  a«.us cngnatiifve  lit  ,non potciic  rcni  hjbctc,led  li  uuicrcta 
bo  otum  polielfi'>,q,iam  .tccepit ,  remque  habcbit  llilus  illc  qtu  ab  n  tciiato 
vcl  lcg»cimus  hcrcs ,  vcl  bonoiumpoflcllbr  crit.  Cui  proii  dc  nil  noccbit 
quidturresinllitutusaltei-.aiieritmedioccinptireciini  ex  pofcladto  opjMicat 
abenaiidi  tus  nulluni  habuillc  lllum  qni  itrquedominus.ncque  j  olU Itor  vn- 
quan.  fuillc  iittelligitur.  Si  tmien  conllarct  hcrcdcm  huncfijb  conditionc 
1.  nptum  acccpu bonorum  pqflciTione  fccundrini  ub;ihs d:ffip.-ie  hoi.a m 
t.aiidcm  eiusqui  deficinitccodiuonelegicimijshcics  futuruscllct ,  not:  ne- 
corcmcogcrdum  cum  vt  caucioncm  prxlt  jrct,quan-.  (cilicctprxtoi  Iblct  m- 
tx-rc  incciponi,quocic5cius  iiiccrptMiciidxcaiifa  .iliqii.i  clt, diitt  l.utttt  cm- 
ntj.  lan  omntbm  41./J  de  mdtc.  Caufa  vcrb  iultior  imlJa  cllc  potclt ,  qu itn  (i 
a  poflclIbrequdfiatirifi1luJcini././w/>«r«/«r.Scdhoc  Ct.n.cndu,  non  cflc 
liiftatn  caulaiuiiitcrpoiiciidxcatitfonis  fblam  illani,  quodpoft  ir.ortcm  hlij 
boiiapcruciuuralini  ad  Rdamii  non  ctiam  fraorLs  coniihum ,  cV  probatio 
acccdat  Et  tamcn  ciiin  hanc  qiu-ftionem  propor.tc  Hartolus,  nilul  dc  fi  audc 
ad  {.{.,.  v  lic  toqnitur  qtuft  ad  excorquendam  a  rilio  cauuor.cm  (ufiiccrc  ilhtd 
poflic,  qtiod  poft  cius moncm  filialic  fucccfliira.  McliilS  hac  parcc  BaJdu?, 
uui  ciiin  rcfi>opdct  ctigetidiiin  filium  vc  caiie.ic,rondiuoncm  auJii,5/  tntiptt 
itUpddTt btnA ,  fcd  ii  non  aliocaiuvoluK  catitioncm  pu-liari ,  noil  but  illc 
audcntior  B.ntolo , qui  vix  rcllquillctnobiscogit.ti:dnni  q-.nd  lciic:ct:dum 
cficc  prxfuppolitadiljpidationecum  ftajjdis  Cofllilio.  Nam  iiecdil.ipidauo, 
ncc  fraudis conlilium  rccjutncitr  ad  exTOrqucitdain  condittoncni  tn  ijx-cicd. 
/.«»/cr««wr/,quani  prole  Bddus  adductc :  vtncqtic  ciim  prolcgata  vd  li- 
detcommiflb  iu dicii;>aut  fub  condiuor.c  rcliclo  cautio  poftrj I  jtui  £ :  hoc  ni- 
mirumcrat,quod  Bjicolomaccciam  dabat  cxniimjndi  liliuinin  tuc  ipccic 
cauerecogeiidumjCtianipiiiisqtiam  diljpidatcriaudtjqticcoi  liliumgcrcic 
probarctur,qua(inon  malcpoflcthliiuxip.tiparjri  hcrcdit;rau-itopci  hdei- 
commifliirn.poft  cuius  lc.lu  ct  nmt  tcm  pcrucntui j  lic  ad  fif:  j  hcrcdicas,  qirx 
prou.de  &  ipla  ^quipara:  da  cflet  fideicommifljiu-  (jltcm  conditionali  Na 
t*  lic  Banolusqniliioncm  concipir.An  filius  caiaere  Jcbt ac  de  lictediMU  tc- 
ftitucnda.Sic eiuin  Bartoluni  fcripliilcnondubuo.vtvnl^o  Ic£iuir,»«/«r<r4: 
Et  ijj:c  fiuc  deftatuuna,  fiue  dc  conuentior.ali  cxclufiouc  &.  rcdincegrauo- 
nc  loquamur,  rjtilla  penicus  ratioed  ledintegraj  dx  fihx  ad  lucccrfionem 
;s , j  quaiam  eJtcluJa  lic  non  motI5  pcr  liaturun.  ob cxiltcntiam  n,a(culi, 
fcd  ctiain  pct  acquiiiooi  cin  hcTcditaits  in  pctfbnj  malculi  (ccutim  mfi  fiat 
ea  revlmtcgr jcio  pcr  modum  icflftutionis^c  vclut  fidcicoir.miffi.hoc  e(i  t>cr 
.  niant^hcTcduniiiialculi.  Raiioiicsenitnquas  anulimusin  prxcedr  obus 
.  ad  probandum  hcrcdiutcni  (cmclfilioacquilitjm ,  filtir  acqmridircctbpo- 
Itea  iiamqtiam pollc.uon  rubenc  locum  tr  fidcicommiflb:cui  tancum  abcft 
.  nobftccacqu(iaiofili),vc  icoiiCTjnoi  cccliclicpr.rccdcrc  acquificionem  vt 
re! ticiicio  fcaut  poific :  Siquidcm  rctlicuerc  ncnio  poteft  ld  quc»i  non  habct, 
qucniadineaum  viderc  cit  in  toco  u  actatu  Sen  atn  K  01  fiilt :  Ttcbcllia  n  1  itcn  1- 
qtie  mlcgiuinaqiix  diatuc  tcftniuix  reddiii]  l-f  $*i<(*o  n.C dt  mtft.ttflrm^ 


r8     ANT.  FARRT  T>  E  ERR.OR.  PRACMAT. 

qua  capitur  necclTaniS  per  manus  heredis.a  quo  pouedum  eft  adiunt  fuifle 
hctediucem  pnufquam  de  legittma  qu.vritur,^././»  fuufilatm  ^.infm.lfit- 
mui  )tf.$.(/l«4*«i.lKt:i  Baldus  ad  dJflfnu  fut  pmrt,  iis  verbSs  rtfiuHtni>&. 
rtddendi  ligMih.:  ti  incjlcgcachiintaetiiiiagisquammodumfucccdcixiii 
tnotus cx  co,  quvid  leg  tinia  hodic  dcbcatur  iure  Jire&o uort  fi  cKouunifli: 
quod  raJftim  c:t,li  licdlc  mtclligitvt  polTic  filnis'legitimam  Mepra  Jtitc-ti- 
ucecaj>crc,ncccamdebcatcouuqiu  pcr  manushetedis.    Puucrtini olm 
certut cnrp-j^  pro lcgi unu lcgatum  nO eiT.Natr.  ji  lcgatum  elTet , vtique  116 
decict  riluts  dctctioris  conduiouu  clle  quam  alius  quilibet  legauaus  >  cui 
bcebat  o!im  icbctopcr  vuxii.aboncin  le,:ato,caperc  illud  propnaautoritate 
non  cxpc-uto  hcicdc,  vt  Caius  in  lnfljt.lci  tb . :  il  J  cuin  lioc  qui  que  i  iulb- 
nutio  nrjnitutum  hodie  lk,protiadoimi: .  ,  t^.QuedltpattrutiiiA ortwu 
legata,aJdiii!quc  obeatncaiiiam  m  legau  dihiutione  llhs  \e;bu  ,tihtrtdt 
»tftnnd*.$\.l*flit.dt  Itgnt.  venuselt  lcmpct  lcgiiinun,  pcti  ruxuariuue  &c- 
bcrc.numquam  vc:6  ptopiia  autoritatc  occupai  i,li  non  eam  r.omitiatim  p 
teltatcni  tciutor<iedeiit,aut  uiulomftttutionis  certum  corpus  pto  legion-* 
rcl iqucrit,quod  n5  lempci  rieri  necelle el't,vt  alio  loco  probauimus-  Et  <.inod 
idcin  Eaidus  pro  ttKiida  fua  interpietadone  tai  quam  linulc  adducit  ct  H. 
inttr  cmntt ,  quaii  111  ca  ipccic  caucat  hetes  de  hcteditate  teftitucr-da  lliKf.i 
t uto,q.u  tamcn  dueCto  mrc  fucceait  ,hoc  vcriS  ad  rcm  non  pertutet.  Ntoue  • 
cuiii  lcx  ait  caucndum  eflc  in  ea  fpecie  de  herediute  rcltitucnda ,  lcd  dene- 
rcdiute  iimpliciicr,fcilicct  confcruanda,nc  qua  ex  panc  in  fubftimti  fiJ«de 
dtininuitur.Qiian-iquain  heieJttatem  quoque  tefutui  necciTc  eft  fi  hcrcdiu 
tis  pctitio  inftituatur  /.  vli.  D.dt  htrt d.pttit.  at  non  uticjttam  cx  fiJeicoir 
roiilb,fcd  co  uirc  quo  pollcllotcs  omr.cs  ctiai.i  a  quibus  rcs  aliqua  fu  gular;» 
pctum  pct vindicacioncm^dipilim  quod  peutur  rcltitucre  iubentut ,  1. 
y./.yui  rcflituert  68  .<$■  pnff.D.dt  rtt  vindttntJNam  &  hcrcdiiacis  pctiuo  vin- 
d'cat:o  c lt,lic c:  habcat cuam  mixtam peiionalem  aduoncm>/.£rrr ditttiu 7. 
C.dt  ptttt.htrtd.aiua  vniuerfale  iudicium  cft  quod  plerafquc  admittit  pti- 
jtaiioiies  pct  ii  1:  alesJftd ttfi  ttf.ptrmlt.D.ttd.Cnm  crgo  non  alioititepof-  . 
ii:  i;la  poii  mafculi  morccm  fuccedcre,quam«fideiccimniiiToquadotjiiiJS  . 
heiesfuicjpcriicrMifequciisfitnonpolicillam  fuccedctccx  ftatuto iu con- 
ctyi  .,/'>•/.(  dx*t*  mnfncttebt  fntnduffnt mtfculut  ntifuu fuptrtrtt,  Ctlffl  m 
tou  hacrormula  nuilalint  vcrba  fidcicomnulTi,  autex  quibiisfideicon:roif- 
fiim  etiam  pcr  commcntitiam  ii.tctptctatioiicm  iiiduci  pofTit.  Ncquekne 
vi  Jco.qu^modoltatutum  pollit fidvicommittere qurxi  lolius honiims , cco 
ctiamlegisptoptiumcft-Potci   ;i      lcxverba  hominis  dirccta  flccreic  >i 
tldacoii:miiritn  ex  aliqua  caufa.vt  iu  fpecie/Sf^iwiU  76. £>.  *dT'tlttl.  aitt  \ 
etiamobljgarealiqucm  vt  alccri  rcfticuat,ijui>d  Jubei  pct  acTbun1  fafli.vtBai- 
dus  loquitui,ied  non  pct  modun.  fuccedcndi ,  vel  ii Jcicon  imilujn  pci  fe  in- 
ducat.l'nus  cnim  clt  vt  jIjcuiiu  tidci  lit  commitTum  ab ahquo,&  in  aticutiu 
fauorcm.quam  vc cx fi  Je.commuTo  fucccJ.  |  I  i  ; .  Lt  propolico  autcn. 
pradjclaftatuti  veiba  ad  ridacommjjTt  cauum  uahi  poucnt ,  vt  qtic  rond 
«dtum  fadi' ,  fcd  ad  modum  fucccdcndi  ncceliarjbpetunereiit ,  ciim  finC^ 
fucccdendo.aut  poous  de  non  fuccedcndaQuam  foimulani  ncgatiuam  1* 
mo  ncgaucrit  multo  ineptiorcm  clfead  induccndum  fidcicorlRiiflumfltioJ 
fine  veibi^aiTi.-mattuisadcoquc  difpditjuisiiiduci nuif.qium potcft-  f-**- 
Jnftit.dtfmiiUjrtbftrfidtitjrtltQJ^Htdam  tum fiJmfinmhnt  4  L-.D.dc  hrr.fjf. 
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DECAD.  J?XX.  ERROR  IX*  tff, 
Lm  fi*m  y^J.Lutmi  7».$""  t4rtdti*fi*.D.AdSC.Trtk.C™t\\id.Mms 
itLuc.uue  hbus  dalaodct  bona  patr.s,liue  noi.  d.lap  idct ,  nullo  jm  fu>  •  m  c 
iiamltbantfivel.t  cum  ad.^ere  ad  prjcUai.dam  Liutiontm ,  o.n  rpfa 
nullo  cafu  nuUoque  temporc  lit  fuccclliira.  Niu  lotte  tanquatn  iplius  rratnj 
hcres  llcam  heicdetn  habcte  fratcr  vel  t.liue  ex  tcilamcnto ,  liue  ab  inteita- 
to  Quo  caf.  cucruenteciit  quidem  dla  hetes  patns  fcd  mcdiacipd  efl.pci 
mcdumiplioinb  jpctfonan!.  Scd  qms  d.xe.  u  coge.  .dun»  qucnt  caucic  I ..- 
lurofuobcteJuanquam  hctcii.necvllumiusautadhuc  hahrii.aut  vi.qui 
mli  cx  hctediurtaipfa  ciufahab.turo!  Nam  ncque  mr  tapacVrc  pollct  fc 
fiatcr'obtltineerc,vtcain  hcrcdem  rchnqucrct ,  I  ptDum  oucddcu/i  ly  C.de 
La.l.ex  eo  a,.CM  muM.  ji>p*U.  htrtduM  5.C  de pBMmt*.  Ifitftdmu 
h\tm><L  cmctpu  ii.D.dt  vtrb.tMig*. 


ANTONIIFABRI  IC 

SE  BVSIANLSAB  AVDI 

SENATORIS,  ET  1N  GEBEN- 

NENSIS  DVCATVS  AVDITORIO 
P  R  it  S 1DI5, 

DE  ERRORIBVS  PRAG  MATICORV  M,  ET 
1NTERPRETVM   I  V  R  I  S, 

D  E  C  A  S  T  R  G  E  S  I  M  A  PRIMA. 

E  RRO  R  P  R  1  M  V  c. 

Dt  ttjfant  *t  tr*nfmifJiont  fidtic*  mmffi 
Vniktrfalu. 

'V  »11  xquzilioeft,fedfimulanobijtracl-i'di,cTen 
'deicMimufloviuuerfali,An  cid.  puflit.Sc  an  ttaiTmitti. 
iDeiingttlanenim.quod  m«!#  r.oftri  vulgoj>atticuIate 
I  vocani.iiemo  dub.tat  quin  ad  hereucm  oanhnitd  pofiit 
,  li  nwdo  eius  Jics  fideicommiflano  viuo  ccflem  ex 
^C.^HMnd.duiltjttl.vt/fidfit.ted.St  co:  fcqucntcf  ccdi, 
EJJKSjJ  x  caiurisie^ulaquamintcriuctcsptovetilliu  ahabit. 
Quicqtud  uanfjnT/Iibile  tft.clle ceflibilccV  contta./ i*f*rtht .41  D.dtsd- 
mnijfr.rtr ptru.rntrr.A'.  de  vniucifali  ma.ot  dubitadi  ratoelt ,  Wt  lam  reie 
pcrtci  aoj  ncino  dubitet.  Videocmm  non  pbllc  illuJ  tedi,  nequidem  dttis 
uufa.idquc  uni  apenc  rciiptuaiclTe  ial.fi mnlitryj.i.tx  nJJtD-dt  mrAt. 


i7i  ANT.  FABRIDE  ERROR.  PR  AG  MAt. 
conua  Baldum  fuiJic  ir.  tctim  tcftamcnto  m  pendcmi,&  poftea  irttft  nullfi. 
Neccnim  potdbnpender.ti  efle quamhu  mafculus viuu , nifi filia quoque 
v:uat,i:  fuccedcre  afiqiiar.do  poflit.  Magis  nftmquc  vita  filix fufpcniionem 
tianc  inducn,qoia  iucer  cum  eit  an  motitura  iic  ante  vel  poft  fraitcm ,  quam 
triufilij.qucin  cenuui  dl  aliquando  moritiuuiti:quamquam  hoc  qunqueir» 
ccrtun;  dt  an  moncurus  lit  cum  mafcuLis,an  lii  cmafculis.  S.emmfupnfli- 
abj1.  i:TafLuliimoreretur,perinde  illi  amium  cxcluderent  .atquertatcv  Ib- 
rorcm.  Tilia  igttur  pt xmoriente ,  cijm  lit  ccitum  non  pofle  ampLiU  illam 
luccedcic/ateitdum  cft  defincre  tdbmcntum  per  eam  rumpi  po(k,ideoque 
faltemex  cotcmporc  incirpugnabilKcrcorfimari,vtBaldusioquiCur,iii.]rn 
ar.tei  nonerac  mcxpugnabilitercorfiimatu.  Priuscntmcftvtnhaiitadhuc 
m  reium  natura co  tempore  quo  dehciunt  mafculi ,  quim  vt  poflit  quxri  in 
tefl.amentum  ri"npat-'fiLUt&  priuscft  vc  tumpat.quam  vc  retro  iumpac,aut 
reuonuliumfaciat.  Ncq.  dubicar.dumcft.eciamlifbtucuni  ita concepuim, 
flu\  d,t.u*no>; fnue.Lt:  que*dufqut  mjfcului  uluptufupertrtt ,cam  interpte- 
tdtioiiem  a  cor.trario  feufu  recipcre  pollec  quani  dant  interpreces,vt  deficii- 
Cjbiis  r.lsfcultseciamqiu  hcrcdcscxtitcruutil.a  poflTc  fucccdcrc  ,  hocipfum 
t.tncn  lic  ir.tclugi  dcbcrcc.qitait  habens  tacnam  illam  condjuonent,li'modb 
filia  co  cemporc adhuc  vnuerctA  fucccdcre poflet,  Qupmodo cnim  ii  mor- 
tua  vel  fuccedcj-ct.vci  mniperer.vcl  nullum  faccrct  tctlatrentum  >  Aboqoi 
non  vtdeoqua  rationcBattolus  veltt  hoc  ceflamenmm  cllc  in  pcndcnti  ,ac 
non  potiiis  lam  inde  abinitio  r.ullum  efle.auc  proruptofalcem  vcl  nulloha- 
bcri.oiin  dubitaii  non  pofitt  ommmodo  futurum  aliquando  vt  mafculi  de- 
ficiant;  nec  almd  qukqujm  fic  propter  qucd  fperari  pofiit  futuruni ,  vt  non 
rumpatur  tdlamennim,quiim  quia poflic  facilc conungere  vt  ante  filium fj- 
Iia  moriacur.Cur  cnim  cxpeilaretui  tempus  omnimodo  ventui  uni,aut  con- 
dttioquam  ccmtmdlctomnimodoextituram^./.  herej  meuiyej.  inprmap. 
De condtc  Cr  demcnftr.l.^uedfixi.De  cend.tndtkl.fi  ijuit  i/4.)j.  v.deheredm-  ' 
yfi/.Nec  ad  te  pcrur.etqiiod  Baldusobitcic  cx  <Ll.fi Primti.  vtlthtr.&pfl. 
vt  probctfilium  pr.rceritum  cranfmittere  ad  hcrcdem  iuj  dicerdi,  nullumli- 
ccc  ante"  decctlcric,  quam  pollet  ipfe  nullum  dicerc.  Nam  falfum  cft  in  ilia 
ipccieuanfmictiius  vUum  a  filioprarceritoad  ipiius  heredem,licct  poftmor- 
tcm  filij  dcftitucopcrinftiujti  rcpitdiauoncm  primo  gradu  ,  tcilau  entuin 
q:ioiincipic  alccundoinquofiliuserat  prxteutus^iullum  icpenacur ",  quia 
intiSveromcafpccie  letjiciniapauis  iicicdicas  adeos  perunetqui  lcgiumt 
JiercdcscV:  proximiotcsquantum  adcaufam  fucccdaidi  repeTiuntur  cotem- 
pore  quo  teftamentum  deftituicur ,  vt  aperte  fcnptum  cA  in  Lfitfuii  peflhu- 
nui  y.j.fifJutm.  vtrf.  fed  fi  herti  <$■  l.fi pofihumut  1 4 .vtrf.  fuo  ipfe  cufu.r*. 
tit.Dt!&er.e}rp*fli  cocratioauttquodide  Baldus  cxcplii  adfen de poitho- 
ttm pra;teTico antc patredcfiicro, vt probetfilta  hicli  anteftatrt  moriattir, 
nihilad  hcrcdc  trjlinicccrc.alienuctia  cft.fc  omninoir.cfigruu.  1'ofthumut 
eaum  pr.itcritus viuo  tdlatore  natus , ev.ii\  eodf  viuo  dcccdat,rihilominui 
tdbmstu  rfii>it:adco  vc  op*  fucrit  coftuucione  Diui Hadnani,n6  ad  hoc.vt 
tdbmcci  iplo  iutcrupcii  coualcfceret  ( ncc  cnim  vr.qui  coualdcit )  neqi  vt 
cx  co  prxtot  bonor.poftcf.fecundum  cabulas  Jatet^quam  &  ciua  vllam  coo- 
l^utioncn^acdcplanodacurus*qLielueracdimc>dotabiilxfcptcm  tcftium 
fignis  f;g'  aucptt-por.crcniur.lcd  vt  ca  bonorum  pollcflio fccundum  taba- 
!  as,  quam  prxcor  datct  heredi  fct  ipco.ciict  cum  rc,qux  ajioqui  futura  omnt- 
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DECAD.  XXX.  ERROR  IX.  i-$ 
modo erat  Cvnenjffihumtu  u. v .mmfisupt.  Iuquc  116  elt quod  quxramus 
tn  naiifmitT"  dleiusrumpendi.Qujdenimcgec  ilUuaiumiuWc  cUm  1- 
,,fePinipaC  Auradqitem  potlex  cranfmittercciim  heredeiu  nullum  habcac, 
nec  c  polut  qui  tnornur  hliusfamiliisA'  in  patris  fupcrttitu  poteiutc,1 
At  nos  tracumus  dc  filia.qur  racu  fui  iuhs  per  moitem  patns  hcicdcni  ali 
qucm  liabere poruerit Jk  lubueiir^de quo  poilit  dubitan,  an  cx  iplius  pci lo 
na&r  cranfmiflioiii  s  lurc  poflit  ruptuin  aut  iiulliini  ditctc  tcitametuni.Xani 
&  .-plaii  viuoret,ro'i  lolum  rumpcict, iuncerpretihus  crcdinuis ,  icJ  cuam 
rumpendo  fitccedcrec,tanquam qux  fucceflionu  capax  elict  mottuo iam  pa- 
ae.inotcuo  item  riuucpci  qucm A"  propcer  quemexcludcbaiur:ctii!i  Cfttl  lefl 
pollhumuv  vi uo  paue  natus  tunpat  quiJcmJcJ  nihilomagis  tumptdo  fuc- 
cedat,quia  viuentu  nullahcrcdiusdt  111  quapoflit  fucceJcrc  ,  /.1.  D.  dt  ht- 
rttLvtt uli.vtndaJd.D.pre  btrtdjyio  autcm  inltanti  poilct  luccedi,  ho^  eft, 
mortuo  demumpatreiam  nonelt  in  rerum  natuia  polthunius  s  t  poflit  fuc- 
ccdere  ab  inteltato.  Ptmimuscinni  defun&um  illum  viuo  adiiuc  paue:  mor- 
QtiH  auce  fuccedere  nullomodopoccfc.  Debuerat  igituc  Baldus  Uta  poithu- 
mi  cwnparauoue  vu  ad  hoc  potitis.vt  probarec  filiam  ptxtcritam  quae  pct 
lucucum  prohibeatm  fuccedere  quandiu  mafculus  aliqms  fuperetitli  nu- 
lcuhs  c«nnilxisiitluperlrcs^uirictedesextitetint,nonob  id  t  n.en  pollc 
fuccederc>etiamfiadmHloeo,quod  neque  admittcr.dum  fuit.vc  pollct  rum- 
perc.quu  non  fcnipcr qturunipit,fucoedit,icd ludenium  ii  tcnnini  lir.t  ha- 
uilcsjd eft,fi  rumpatcoccmporc  quo  fucccdi  adhuc  pocefi.Atqui  r.on  magis 
fieriootdtvt  filiafuccedatiiihcrediutepatcisqiii  mafculo  rucriciain  ac- 
cpifica.quatn  vt  poithumus paai  adhuc  viuenti  &  fupcrftiti  fucceJat.  fcft  c- 
um  hoc  vtnquecafui  conimune,qubdnuJiahcreditasdt  inqua  poflit  fuc- 
cedi,Iicetdiucrfaratiorie':viuocnim  patrcnulla  aJluic  iplius ctt  nereditas. 
Eoautcm  dctun&o  fiuipcritesfibushereseiexutcric.iam  nulb  aniplwsdt, 
dciiitqiieetTeperaditionem.ciimexeoteropore  conetl.uit  111  patiimoiitum 
i\h)t/.fidfiplurts  \».$f,Iit.D.dt  i-ulg.ty  pmp$Ufuin.i.ptr  curMtartm  $c.$.t.  D. 
d»  tteu.htrtd.  Ergo  ctianili  largiamur  hocBartolo&  Baldo vtfiiu  pia-tcnta 
poflit  rmnpcretdtameiitum  patrispolt  mortcm  fihj  ,forte  itacuco  ita  COB- 
cepto.v/  ftitn  dertttn  nenpefjis  rumptrt  ttft/tmtntum  tjuoadufifut  mnfiuiui  fu- 
ptrtht^on  crit  tamen  bona  colecuuo.liex  eo  inferas,pofie  igitur  illarrt  fuc- 
ccdcre in  hcreditate  pacris.Prirts enim  cibi  probandum  cllct  I npereilc  ahquj 

Eaaic  hcrcditatem,iiiqtupoflirfucccJcic:quod  tamen  nunquam  prooa- 
is-Sicuci  qui  dicit  Bc  probac  pofUiumuni  prxceritum  rupilfc  tclt.amencum, 
non  ideo probat ertm  (ucccfliilc ,  vel  fuccedctc  potuilfivuii  ptobet nrptum 
milTcteltameiitun)cotempore,quopotijeritpoithumus  fucceJete ,  quanuis 
dia  folcat  poilhumuni  fuccedcre  rumpeiidoA'  nimpete  fuccedcndo,  /.  u<tm 
ttfi 5. D.dt  iuutft.rupt .uncum  abcft  vt  in  caiu nollro  ius aJiquod  craniiiutie- 
re  poturrrt  filia  vel  rumpendi.vel  fucccdcndi.  Miisuscnim  luns  ncccllccft 
habcre  hanc  fiham^uam  poichumttm^uia  poilliumus licct  non  poflit  fuc- 
ccdere,cilm  moricur  ante  patrcm.poterat  umcn  aliquocafu  ,&  aliquo  tcin- 
porcfuccederc-.nimirum  h  contigillcteum  patn  fupertticcm  cllir:  ideoque 
rutnpic,non  rupturusproculdubioji  nullocafu  effet  fuccenurus.  At  fiiia  harc 
nulio  cafupocuic  fucceJere.poltquam  filius  heres  fuit.  Nam  hcrcditas  qui- 
dcmqux  1  utiadt.ncc  vnquam  fuit.quia  pater  adhuc  viuit,  aiiquar.do  cami 
eiit^tempc  cilm  patcr  moriccut.qucm  ahqtundo  motiturum  cetcum  clt, 
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Ctu  IwPfrfblW  fore  bbctos  fperanpr>teii  cx  iplo  quoque  non  tantjui  njtu- 
I    fcd       m  parci  u.  vol<  ■j.nam  t:Jm.  D  Jtutcjf  :t}.,rn.  A.  hcieditas  qnt 
u  1 1  al  .]  u  ido  iuu.fcd  clFc  1  im  .lctt'c  ,  i-.i!  1]  1.1111  c!lc  ampli  Ls  pi.av. ,  <J,U 
iiulioiiiodopoccltrciiiuiiccrc.  Ncqiic tgitur ficti  vllo  n.o  <»  ,».  «.  vt,  rtfii 
h.f.-  rumpat.Cur  eium  lumpetct  qtu  iuccedcte  nunquam  p»>te.i;Qiaje  ncv 
illjUartoii  d  ttinctioprob.ioilisvMcri  poteH,An  libcros  hcrcdi  s  hrchLarc- 
Jjqueru.aii  cxtra.icor.ucc  illa lutftis ,  An  libcti  iuccedere  veliw  ex  per(o:i 
macti  ,.i»u\p;..,'!u.cv  jn  conccpiilintviuoauo,*».  portca.  Naui quxncto 
utipvdu  hliam  :pfam  ne  polTit  fucccdcic potlquain  hJuu  hcreshiit  ,eadcm 
libcros  lptiusquanuis viuo pauccoiiccpios cxJudct  ,ne  poflint  fucccdcre: 
quuherc  iitasnullacil.iiiquafucccdi  arnpb.ispoflit.  Lti.  ucniuncpiocul- 
duo.o     qu.nitum  auutiiu1opcitcCie&  n.o.pu^i.abiiuci,  vthaldusluqui- 
tiu  a  1  l.ft fuu filtum.nkm.6  C.4tina\}.ttfi*m.  ac  non  quia  troituaiirmJtef 
q.ix  cx  be  icrl  10  ilattiu  uoterat  admitn.vt  ille  ibidcm  ptitai ,  fcd au.iriete- 
du  .s  inakuloacquiiitaiuicqux  n'  iioiicliei,vtique&  hliaipfa  poUctluccc- 
dctc  polt  tuoru-m  mafculi,&  inult.Nruag.s  libcti  hlix-.  Subnule  otixtJt  Bai- 
dtis.Aiiiion  falccin  itis  pctci  dx  lcgituiu  .id  im  us  hlu  libcio»  uaimitutui. 
Djiiiiii  nmn  v.deturvtmlrl  hahcant  iicquccx  propimp  tfona,nc»anrtx 
pcno  ia  matcvs,  J  cll.iicqtitJein  lcgiuuian:,qux  cuiicii  itire  nacatxii  buMs 
atu ipiis  aui  iplorom  n>atruiebeator,jr(j./y;'  lutifilmm  $4.  C.sUtna^ttf.  Jn 
conttafititn  verii  argumentatui ,  qtua  ciin,  hlia  mtct-m  fucnt  exciura»  ne< 
po:ucnt  fucccdcic  aut  iuic  uuilj,aui  pi ctcno.inhil  v.dcuu  iincrir:  habuille 
iju.  >d  tranfnuicrit,  art».  \.nan  tft*mbi£tt>dHm  u.ifin.D.Jt  banar.  faff.  Retcit 
tjmciiDoctoiesqttoiciaiii  iiibulcs  pto  Blu  co:hiluJlic,quod  tianfntjfcfitus 
pcundxlcgittmTad  hcrcdem,quaii  legiuma  dcbeatur  Hlix  intcruii,luth 
nutipoflit  cjm  pctcrc  in  vitarrarris.Nam  Itatutum.ii  quichant  ifti.nonpn- 
uatcam  pr.rriscMcd  impomtci  ceniporale  iilcntruni ,  fc  non  intcndit  «tijd 
Itacucmn  facetc,iuli  ojuod  timniiu  no: .  a^ac .  oiuia  rr.ak  uliuii;  iiitcrirncrco 
funiin  alubct  tusii  lubi(u,fcd  non  mcxcrciuo,C\  adctai  Iniittcndtinihd- 
ficic  lusin  hah  tuhabetc,J<./.y? anufi/inm^ U/imd  4.$  vU.  D  it  ianar.paf- 
taniTittahJ.fi  fnirirt  frjMiA.l  /t.cnm Ita.fttf.D.  ie  SC.StMn.  Ad..cbal  iltain 
lcgicimam ctnilcn xsaiicnuni.Quidi  icigi»,  li  inteiiui  dec-cckt  filia^trarif 
nut:ct  lcgitnnamad  poflctos:quani  fctJiccxuu  conimuiKdeticTi  ,&  tUiuifl 
n<iiiatiiJcrt,ltv!fufpei;d  tad  ten.pus  ht  bcct  tcnipusiitinccrttUT,  i:ondchct 
habeii  pro  conduionc/cd  prodii..uoncfauofc  filix,arg.»'^*  injvtriia.  Ctd. 
tpmniaditt  ItgAt.tttLl Stim.^O.D.Ai SCT '/-/■r.V.Sc.i  c-iclndll  B.WduiDo 

c^ofwm^gifcotuniuiiitetiouacxiihmare^quiaiuca  qux  competitura Ji*"1 
abcui  polinnoncmaltenusA  nounntc^iuc  lint  \iiAU«Uh.i,iiuec^uaJi  WU- 
uciiaba,huc  liir.plicRcr  pamculatia.  intcum  non  iciipuu.i  ir.iliiiiilionern- 
Addtt  uon  ]<oiie  i-egan  quiti  iita  lcgicinia  lit  linniis  mcnti*  CAnCn  carwri' 
taJa  iuran;li  luitccia.iion  air.{nHtwiuid.vnie.$.fsnMiitrm  *lt-,t- 
Cie  eAdMcto!!tnd.\\\h,  i^i:;en  \idci.ciir  pjrum  iubuhtcr  agerc  , qul  iftadii 
putant.Nain  ciir. Icgiuniar.on lic  mfi potuo potcionis ab  mccltatocontin- 
gcnuxvccrtum  cit  noii polfo dcben  lcgiuinaxn  cj  qiu  ab  uiceitaib.  (uccedc'e 
uoii  potctt,vtplijTikisiiipnad(icumius.  Atqui  rihahxc  non  pocuic  <xb  mtc- 
ftato  fuccedcrc  quar chu hiim,  1  ixit^rgo  netpiepUtiiL lcgi tirriir petcndc  t* 
habcTc,ncc  magis  tubuu.quaui  cxerciun.  Ruriirm  poU  uioucm  fihj,  que*11 
.porurnru  vitx  fux  tcmpotc  heredcm  patn  cxuulic,  vci  voiuxnus  nlurnrpollr 

fucccdc- 
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DEC.ID.  XXX.  ERROR  lx- 
foccederc  abinixttato.niptopaciisieltait  euto  m  qiio  ptxtc.iu  fuer-c  ,vcl 
non  polle,lin^urnfe..tuv,netu.n  qu.dem  pollclh  ..  luiceclctcalMii.e- 
ltatoVroPte.eaqu.d  ruila  amphu»iic.eriiiasi.c,..iqua  I  :cctd,  pollii.illud 
,pUc2/eou« "snct  quoJn.od..diceb=,n.v, ^•c.uelecit.n.an.wj  I  P* 

««qotodtai fuccciW  i-.tdr..u excliifaeft.  S,  vc-.,,^.,  I   - 

Ca-  etifque  iiucrpieubusadmituscaii.adiusruii.pcrri,  uUaMixi , I  icce- 
dendique ab  ...telUco.iain  n»  ct.c  cjiiod  dc  lcg.tur.a  uact.ui  Nirccruni 
poteltdefccn  legitimael qu* ablntettaco  fiKvedat  int<rt*hcied.t-tc,:nn. 
^ccicma-  ~>int<uccedere,quamu.sr.ul.i,c.in  pUccat  inteipieubux.ncc 
rrulc  Mtt.J.D*dSC.TrtM.  fihum  qui  om.lla  scl  irpt.diata  parcnus  hctc- 
dicace  foUm  leg.timamhabereniauulc.i.oneflc  audjcrdum.  Apparet  .gau. 
falfum  cl.equod  ftibtilo;  nb  dri&otes  d.cebanilce.cinun.  dcbet.  mtei 
lur  quam-nsnon  polTitcampctcrein  vuafratus.  Duoo.in.  l.u .tq. i  - 
w  deber ipoiTit  -.viuim,  qiibd  filia  interim  iitpenuusexvluia  j  iuccci  e 
intcrtat.:altcium,qubd  in  eotamer.  aJuic  iit  leLUiidum  intctpicu.  ,VI  lll 
quocafu  ^al.viuotemporeixiilitfuctcdereabintcltaio  SoU  raiiiquc  IpcJ 
abmrcluto  fiKccdendi  lirthcetc  poteltad  peut.onvm  lcpuv.r  c 
dan,.Acqucfalfumilliidelt,quodiide.iiaddebant,ilattitun  h  c  <  ...  prjufr 
rcmiamprxcise,fcdeiimpoi.etcduntaxattile.itiumici,ipoialc,i:cc  1:1 
derc  aliiid  facere,nili qu.>d  rtrmina  non  agat  contia  maf.  ti!u.  Natn  Kli  qui- 
dm non  clt  acquilita  mafculo  heteditas.vcruni elt.fiham  non  cllcpcr IttUtU 
citdnfampT.rcise.l'cdadicmpusdart^t,ideit,quaiidiu  mafafifiipcmfit 
qui  poffii.t  fucccdete.Kl  vnum  agentc  ftatuto  nchrnuna  poflit  cun,  iii.ifcu- 

rediratis^ua-itatutibciicficioinrol.usmarc.di  |>ct lona  tadiv.cs  egit  ilUcfi 
quar  filiarn  fenvelexclurain  m  perpetutim  excludit ,  c.im  cx  qtio  tetnpoi  1 1  . 
hasfctnel  heresf 'it.nunquampoflit  deiincre  hctes  elic,  i.ul.aq.ic  luperiit 
hercditas^nqaafiue  filia,l*iuc  aliusquirpiam  paciilticcederc  iteii.ir.  •,  Uit. 
«SSiirllaiirn  Iverediute  patns  in  paaimonium  ribj  ,eiufdcu>quchcico. .. 
Tonftirn  abcrt  vtpofwfiiiarumpeietdUmentum  quod  iam  confitmatu.n 
ft  ple.i.ritne  non  lbltim  per  mouem  tcrtatons,icd  ctiam  pcc  acqu'l.t;oi!ciii 
ttredium  N«c  illud  rurlnt  verum  eft  quod  tib  dicebant,leg;tJmam  ccnlcri 
xsahentim.Neque  cnim  ad  aliam  lcgitumam  id  prrt.r.ccquam  ad  cam  qiat 
imtnibcti  adu^ato  debctur  ex  conlbtutionc  Dmi  P.j ,  dc  qua  in  /./. *inj£*- 
tJtx.Dde^pr.  c-tnl.  P*f*niMM,%.i.fi<j»umj»,bei.  D.  dt  mcjf.  ttjtm. 
Nam  lictrti  v,no pane  pra-rmtura  eft  non  untiim  pct.tio ,  fed etum  ipc>  lc 
Ciu.ua-  c^fciucndjt/i.$^i^p<*er#./).ir  nU*.kmr.  ita  polt  moi.cin  pa 
trit  ncccifc  eft  vt  legitima  vcl  lutim  debcatur.vcl  nunquam.ci.n  ncqiic  \o- 
luntas  pauis.nequc  ahud  quicquam  poflit  mntamadh-ctcpevitioni,  pafa. 
rimrHsftiuftwunicx^^ 

Scio  plcraque  elle  ttatuta  in  lcalia,quilc  cit  Fenatix.ciuibus  cuctur ,  vt  l:ha 
qujr  proptcr mafctilos  in  pcrpetuum  cxcluditut  a  fucceflionc  inicttati ,  polt 
«|os  tamen extinctos ivJ  legiamx  fux petu.o..em  rcduitcgretui.Sed  td  ht  pet 
«OTclTa verlwftatuu,8c  ex  nouoiutequod  ei  iUcutum  tnOu.t.nonex  pttlti- 
no  ilh.iurecon.n.uni^uod  habueracnhapetcndx  legmmx tempote  nuir. 
ua  parris.lu»ei  ,im  illud  commune  fuit  omninrs&  in  perpeiuiimcitinc4um 
V«rcxdui;onemltatmatiam,qu.tproi>ier  mafculosfumniou.t  nlum  non 
ininus  i  legitunaquam  a  fucccflioiic  tou uiteftau , ob ldque  nouo luie  in- 
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digct  filia  Sc  noua  prouifionc  ac  difpoiitionc  ttatuu,  vtctiam  poft  exurtOt* 
marcaloxlegitimamruamcorueqvutui.  Qupcxcmplo  facdc  admmercm 
pollectiam  in  touhereditate  fuccedcre  filum  poft  maiculos  exriiictosum- 
ctu  fucrint  ilh  het  edcs,fi  hoc  ipfum  cxptefiim  ftatuto  caueretur ,  ptxfuppo- 
fuo  ,quod  intctprctcs  v  ol  unt,flc  nos  fernper  ncgabimaj ,  poilc  fieri  perXuj- 
tum  vi  hcrej-quis  ik  ex  temootc^uit  ad  tempm.  Scd  dico  nccetlariam  ciie  m 
eam  rem  liaoiti  exprciMm  autoruacem ,  vthlu  pofOiab  intdUto  fuccedcte 
cx  iure ftatutaric^cum fieri  iirqucat  vc  fiicccdat  illicxiurecommuni,  a  quo 
fuitexduu  ex  inftaiiu  acquifitx  maiculo  herediuuj.  Quanquam  multo  ra- 
cilius  cftvt  tcdintegretut  filia  per  fiatutum  ad  petiuor.em  ledtuna-  poft 
mafculoj  exuii&oviuam  vtredWgrctur  ad  fucceflionem  intdtad ,  a  qja 
fucnt  cxclufa  r.on  modoocr  ftatuturn ,  icd  etiam  per  acqiritiuonen-.  hcrcdi- 
utis  in  mafcuL  per  fona  fecutamcmaximc'  vcti>  li  mafcul  us  hcrcs  fucnt  ex  te» 
ftainentrsquonum  acquilitio  hcrcdiutis  fiueex  teilamcnto  fiat,  fiucab  in- 
teftato  non  tollicintellecium  legiumx,nec«uirj«itioi»em,iiquiucmecon- 
uario  Icgiumx  pctiuo  non  poteft  inftitui.adeoque  nec  qucrcla  propom,  rufi 
ad  ucrfics  eum  qui  iam  lic  Uncs,dJ.Paptnnnuj  8.$  Ji  etndihtnu  ejl.fi  f»it  ji- 
iawi^.iw^.C.M/iAttollitiiialleclumhercdftauj.tacrtquc  vt  nulla  am- 
pliiij hctediuj  fit  in  qua  fucccdi poflicvt  proindc  lmpoflibile lit  filij rcJin- 
tcgrari  pcr  ftatutu  ad  fucceflionem  inteltatieriam  verbis  cxprdlij,  quin  no- 
u.i  t  cr  lurucum  inducacuihcrcditaj.vt  poffit  induci  nouum  quoquciusfiac- 
ccdcndi  ab  intcftato.ldeoque  ncc  puto  vllum  cfle  Itatutum  in  Italia,  aut  alio 
vllocrbistfnarum  loco.quod  ita  conceptum  iic,vc-  poftcaqujm  filius  parxi 
folus  hcrcscxtitcrita>rxfcrtim  ex  teftameuto,adhuc  umen  pofiic  rilia  eitin- 
&omaiculohereseidempacricfleab  intcftato.  Ceue  in  huncvfquc  diem 
talcnullumvidi.necauaiui.Pofrrembquodudem  iftjfubulcs  Doctores  di- 
cebaiit,fiifpenfjoiiem  ift.im  ftacutariam  non  tam  ptoconditione,quampto 
morahabendameliefauorenlix.vtula  interim  pctere  untiim.non  etiam 
traiiiminetvprorubcatuT.proifiijimprobabileeft.  Noncnim  fieri  poteft  vt 
condiuo  non  lit ,  aut  faltem  procondiuonc  haberi  dcbeat  incertus  dic*  in 
quemconferturiujfiiix^fiqiicidtamciieilupereftpoft  acquificam  rnafculo 
hercdit.ncin.vx/V  l.dtet  tncertut 75^  d./.herej  memt  7  ji.  D.dt  cmdx.  eJ-  dt- 
menfir.S-:  longe  jjuerfa  cft  fpeciet ,  de  qua  in  /.  ex  hu  verbity  C.  qtAnd.dui 
lcgAt.cciLcjr  tn  I.Seiut  j,6.  D.*d SC.Trele/.  Nam  in  illls fpccicbos  nihilefc 
quod  excludat  peutionem ,  fed  untiim  quod  fofpendac.  ln  propofito  autcm 
Jicct  verba  (catuci  dilationem  uutiirn  racerent^ion  etiam  conditioneixi.ellct 
Umen  filiacxcluia  in  perpctuum  a  fncceflione  inteftati  per  hereditatis  «c- 
quilitionem  in  petfona  mafculi  magis  quam  per  ftatutum  ,  licct  nonrufi  oc- 
cajione  ftatuti.  Et  m  fumma  verum  eft  gcncralitcr,  quod  contrt  Docxorct  h 
ftos  Baldus difpuut^ura omnia,qiiz nonrulipoft alterius  mortcra  aiicui c6> 
petiuira  funt,  eiTc  condiuonaha.quia  poteft  om  vtqui  poft  mortcm  altcnus 
aliquod  ius  habitums  cftjirior  monatur.quod  ciim  cucnit,  ius  illud  mterci- 
dere neccfle efbion  irai  1(11 . nu  J.StMtnj  ^.Ctrnelte.D.mr.fi/c.  fi  modii  ad- 
dajexceptionemqiiam  Baldus  non  ad  it,  nifi  ciim  difrcroidx  ioluuonis 
caula  potius  quim  animo conitituendj  in  certum  dicm  fidcicomrruili  colla- 
u  eft  dupofiuo  in  altct  ius  moriem,vt  lcbbic  lauolenus  in  dJ.  Semt.  m fin.  aut 
vtdicamaperuuscc  ge  icralius,ciimdies  adiecwdt  tauorc  honorau.non  m 
8ratjamotKrati,vtiu/^i/4  rtJtfMm+yi.Peftfa.dfiefM.Uj.U"'»  P»iU- 
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dmt.de  tffkrXlninKikt  Tt.aMi.l.&ifM.  n  de  m*.f)rjtataX>h  ImrcrgojMqu  t»y 
Kabobir  ■haSr<i!i.-i'qitiJniv:nft  aiKvj>:.*-i  \  \  "i  ■  j->!!,r ...  :',  ..  .  .,  .'..tl  ! 
dnnfhhhHincjuan^^tcr^htrrri^qua^p^fjiianHnji^MiJtc  k-g  i.n  a  uiven 
leptttnir locoeft.cWi kgrtiiifa niflLidrtatikr^cirt&^lt-^.Ui  »3  iqua  Je-, 
bcirpotier,dmin.lcgiuriiam  iripiKai«nii  J**u>^im  mue^a  u,.  <..«;> 
r^Kbw.  V/icnfar (totrftrm  r<j\i:iiri  gt»tci«:i*.  el^Vjnia nec  . aie.c  uoikijj  i ilct 
tam  trhumai.u.qtird e\, luda».  a'l:j  i  fuc«:«(luMl«u.teiU(.'|Hv^u<.i  iuji,  u  .... 
irtrati  Cum  fHtiftiitdocata^jixl  ipfiim  fempci  licuucliijjsduiii  dt  u  cAgiud 
Sccbnipneraerdotataltuc^ttcurOiiLteiii  xonpetcniH  co»a:i  vidctui  c  rm 
dcJUs^aa.it itiu  tci^pemdetqiiiar.tiUtitquir  luiilct  dcbita  fii.-.t  pro  !ca tnna  ,  ji 
daiardotJsceiripoicpitetdcrciTillet ,  nir.cqcie  lcguma  ahqiia  tili.v  ,  ti,  t a 
ftii!«,aiKialtearict}mt^  q     ttutqiu.  Nonciimi  t.i- 

cilccV  ex  iiiinimacait(arcce<*t!idum  cft  a  iuJmu  ijacerno  ,  irpaut  'jnc  dotc 
ctirtb*fijefit,magna*oitepii)iSaitor^iiiaJc'  arfecti  lusec.iuia  patcriu  irqa  ri- 
harn  a^miiJftctti  dcbciic,vc  ivaldinprofilij.  couiliurn  pata  t.ijvrc  vcJurjfe 
ewlrmictnr.ettin  dici  fbleu .  qandctmifiununi  eft ,  nulluni  aricttum  vin- 
crnrpatetr.uni/tr//.  C.de  cnrat.fnmfi.  Cuniautcm  riin  coitgruam  docem 
habec,niinis  imquumeftctcludi  eant  a  •fucccfliunc  icccilati ,  .i.koquc*a  lc- 
gitimaper  ftattJttun.quiacV:  per  tellamencum  cxcludi  pollct ,  nin  qabd  ii 
qutd  Jeelfer  inregrar  legitnrwcx  txmpore  mortii  a.t>.iniai  dc,fupplcn<ium 
fltx  cilet  per  iihonem  ex  tcRaniciiioJ»jr./.i»»iAt><^jj»  to.  Cdem  ffieflam. 


t»ii>  "vi  i.uattaji . 
- 


ERROR  DEClMVS. 

De  Ctiltior.e  non  aJienandi  nec  difjipandij>rxf}ar>d.i  perfratremjo. 
ronflatnto  excLf*  t/uajidtu  mafculut  tbfm 
fnptrxra.  , 

gBsa  .  oi*ui!ji  aj  •:•*•/•<  *"n'U.^  ',•  Ii  ;,i  . 

JHJ  s  T  tot  tworej  ab  intcrprctibas  ©cogicatos  citt  a  iutctpre 
tacionein  ftatutotuni  exciudentiuin  rtrniinas  propter  maliu- 
los,i;uepef  ablaciuosiUosabfolucosr*./<//;///>/i.j  >»*frnHt,buc 
pcrvcTbafuIpcnliua,  Cc  tempoialem  dwcax.u  euluiioi  eni 
\y  x fefetem  .^uoad*fjHe  mafcu/nj ah^utifnpertrtt,nii3l>it 
Tt  dc  hdi  qiroqncdub.taret.t.An  ctim  ftatutuni  pdneriote  modocor  cerrnm 
eftir.avtpt.lt  tiT.ncmfilijlilia  admitri  rofEt^utlicfilia-j-ctei^icJutioi  cm 
i  fiho  tfe^oiV thfllr^iio.recdtlapidando  bona ,  <\*  de  hcredit.uc  tdutticiida 
mcai^.iitJofilirixf^^ linehbcns decedat.  Sicemm  iitwllioiiccon iimi 
Birrohn  *4  l!*tt$.4t,aruio  w  pendentt.nnm.  4.  *dSC.Tert,l£.  nec  ta:  en  au- 
ferirfpooHrr%  quif.Mcritiat ,  (ed  iiobistduiquic  cogitanduni  qtud  fcntucie- 
bcanut? .  ."ioco  -uhj  im  fcrliiet,  (i  dijsplatct.acdiflialcin  pn.at  dlcqc.ilt  „: 
ncm.Baldiis  vciv.,x  t  fotet  illc  muhocfle  audacior , nitrepnH: rcfponJct  111  / fl 
0*11  filmm  t^.ntem  «;  C .tie wtff  teffam.^oiTe co^i  filiumvr  cantat ,  li  incnnat 
dilapidare ,int' lit  f ^rfpccttij.ex/. Imperm* \o. o .*d SC.TuMty  Imeemr  ei 
•ri./X^»//fi/jy.c^)*»*,v*t^ieai,^  dititpandots 
•^apiJaiifTo,  qni  ui^vkvlox-utiix  fucrat  Battohis  ,  fcd  ctiain  dc  •inn  alicnando. 
<iW  (crrtjciiiwatpevtc no» foltim  falfa cit,verilni  ctiaro itiU]ua.  i-aJ(a,quoni4 
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vi  pcobauirntu  in  prjncc^cnubuSjlhwatOjqadd  cxcludit  filtajn  Imkc  traf- 
cuH>cutn,cuarn  pct jUa  vctba  fmanint  aiit  jwMttu/yh*  hu/cmImj *Uj*u {uft* 
rtnts >on  qiudetn  cxclud  itcani  iUocatu,qiioniafcu]us  vel  i>u)lu  vcquamfu- 
pcmes  incnt  vel  clle  dciicrit^ied  tameu  no.:  idciicocam  admitut,  autvocat 
vllo  cafu.mum  ttuiietuat  ei  duiitaxat.  iua>  Li.nnci  quod  Kabct  a  lcge  co- 
muni,eo  cafu  quonuicuius  d  ctii  >u  pr.vltatc  inipcdiuicntum,  vtcju*  ahooui 
cx  lurc  coimnuni  crat  fucccilur»  cuni  riaue,  fiu  ccdat  faltcm  poli  exclufuni 
fiacccin.liuc  mone  cxclufus  lit,liue  abftcnc<one  aut  ct.am  rcoud^ai«)ncJi<>9 
tancjttam  vocacaboc  cai  u  pct  ftatuuunJcd  tancjuaui  uon  cxclt  ua.Scdiiprc; 
tet  iupctexiitcr.ciatn  mafculi  aLud  quitlpiam  obltec  rilu-  nc  pidTit  luccccctf , 
qucrnodo  cucnit  ciitn  fil  ns  nonioluin  per  aljquodlcii.pu*fiipcn.ilit,lcd 
cciain  heics  hniyjuo  cafu  oblUi.  ftlix  acqumcui  ncrcd.uus  pcr quamacqut- 
fiuoi  eui  hcvtcxu>de  liuc  viuo  uucuiorcuo  filio  nuUaiuherediti(,iBt]oa 
fuccedcrc  poult  hlia,abfuidum  cli  diccrc  J.liam  ob  ul  fuUii.  poflewceae- 
te  pacri poft  ntottero riatiis  cjuwi  iaateriitnioriuus.quatI  veropeuaiuna- 
cnsmcauii.qui  viucns  hcrcs  iuit,iioii  pciindc  obllarc  illi  debcar ,  acli  aabc 
vtueret.  l^uornodociui»  •.  >dc   jhkcU  liiotte  filij  tuHatuui  inipcdimenturc, 
quod  actuleiat  heieditat:$  acqiauiuo,cuiiictiampolt  inotcevn lllij citWuJ 
acquiftiionis  durct,ac  quxpcimuin  patris  hcrcditas  fuit ,  lulitl  licniii  pitu- 
momiunfiiij,niutauiciicct  condjtionc  bonorum  pcrniuutioiiem  txticca- 
tumj.ftr  tmttmtm ^ui^D.  tit  M^ur^vrtdJ. «•  &  t*t.t,t.D?Jtftfm£ A- 
lioqui  peniide  dicam,  Etiainii  filia  hxc  niortuo  rratrc  uicapax  fuccefllocus 
ex  aiVjna  caufa  rcperiatur ,  adhuc  adimttendam  camelie  ad fucccfllonctn, 
tanquam  cx  ihtuto  vocatam ,  fi  ad  cam  admittendam  «  ftatutonihil  alrad 
requireretur  niti  vt  ftatcr  psffcIcftuJctus eifet.  Acqui  nemo non  vidct  ouitn 
abfurde  id  diccretuv.Ncc  cnim  fola  rnors  iil;j  poilet  rcddcre  capacem  nuam 
qur  aliuudc  iucapax  torct  :qiii.iiicuti  motsnihil  inducit  noui ,  sjft  quod 
perfonam  ti  acris  c  medjo  toibt J*a  ncquc  ahud  iir.pedimctum  poteft  remo- 
uercquam  quud  cx  ipiius  pei  futia  prohcifccbatur.non  ti  quod  abud  fubciat 
er  parte  iibx.Ergo  nequc  li  qtiod  al  ud  iuberat  cx  partc  iphus  rei ,  cum  nihii 
lit  in  verbisft  tuti  vnde  polilc  coilict  ftatuentes  dc  linpediincnto  eiuitucdi 
amouetidocogitaflc.Sicnim  cogjuiIcnt,vuque  dcbuiflcnt  non  tantumcoo- 
icYuarcfilixiuscomtinCjlldctianicxprcflisvcrbis  ,&cx  tpeciali  iureipfat» 
vocarcrimotis  ommbus  impcdtmentis  qux  non  tain ftatutum  ipfiun, quim 
ius  commune  tnucxerat.Nam  ea  quidcm  qux  pcr  ftatocum  inducutut  cOtra 
ius  commune  ad  Ixdendum  iu>  iilix  in  fauorem  maiculi  quandiu  n:afculu> 
viuit, iacilericrluuituniautpcritatuti  intcrprcutioncm a conuanoicnfu 
tolli  poflunt,vttcde^turai  ius  continunesjualc  illudcft.vt  iifiliusuuUusfir 
pcrt tes  littvcl  ti  qtus eltyibllir cat  k  bonis paccinis ,  pct j :  dc  co^Ct fiiufucce- 
dcrcrcxiurccoitimuniaciift^cutumnullumcllet  .quatl  cctiante  h«  cadbus 
excluiione  ftatutaha  pcr  dcfectuni  condnionis  fubcjtufibaixi^xcludifiatB- 
ttim  voluit.  Sc  I  quc  impcdimcnu  non  a  ftatuto  ipfopnrcife*  &  inuncdtate, 
fcd  magis  a  iuic  ctHnniuni  proficifcuntur,ea  quis  crcdat  iitblau  ejflevWt  pr«- 
babili ii:terptcutJone cilc nabcncla pf ofublabs  pct  iiatuiuni.truoc: pon aJii 
obcauiani  faehtrtvfic^quku  vtfilurpcoptcT  tnailuJumxtiaiTi  ius  ipium  c6- 
n-.une  aurfeircuir  >  A cqm  in  viopofiUfCjuxft.  Itc^t  pet  l'Uiu.cu  tp Uim  fiau.iou 
pei  ius  cocnmunc,vt  folus  iUiut  patri  poflit  ii-ccecUtt  «xcli|^.  J^i»m  wturft 
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«uam  nliusheres wu  ex  toco  alfc ,  non  ficcxuacil.aj,'fe4  tx  mre comnuim, 
nouiiinqoe  iftud&Hiuko  potenti.is  imix-djnxrwiiiiieltaiifiijanui  pcrpe- 
Miitn*"  incoi^utabilitetexcliideixUni.quiJ  caufam  ha.>e.  perpecoaa ^c- 
ouiiitfonen»  fbhcct  h-r*diuns,que,  a,-qurtino  nutnquam  R  a.i  waipw  <dt*n 
urncnimpetfimet.tam  ttanrtoiiKiiK.t.it>i,quindiu  iolumnmj.t  eit.iutu  ir> 
«iubus  dercrend.rfoli  nwful  -hcieditat  s,  nonpotueucclieriu  ten  fm«k, 
oua  nec  filiuspocuitm  pcrpciuum  nucre.r.cc  arbicrtuni  aninend»  pei  ah- 
Iteritionem  ,  vcl  agn.ilieinlxheiedicatisi»«ne]Ni.tsi  KN  fir -n.  Qyjn.irr. 
ergopotelt  dleiilaintetpnrtumtarrHriii.uio^tftiVlatofv  t  n  mtcOi  hl.iim- 
pcdime  toftaruunoSc  ccmptitali/ublatumo^ioquc  Vtdcti  debc.tc.upedi- 
inenttun  perpetutini    tuns  ccnnn»u*u< quod  attulit  icquilitiohciedi; 
Debucrantpooujdicere  neC  ltatuCar  uim  illud,&:  cempor  afe  uiipediinctuuii; 
tollipotuiticpcrrtatutuin.tariqiumiachim  ex  ceiv.porali  peipc-uum  ,\  n 
ftacucario  communc  pcr  fuhfecutam  in  mafc  uh  pcrio.  a  hetedxadj  atqtui: 
tionem.Non  potclt  .g.tur  ralfandcllc  B.il.n  fenteiuia.c  im  luppon*  ralfutP, 
Polle  fdlicec  bliam  Uicccdcie  pacn  ab  mceftaco  ctia  poliea  quam  nulcuitt' 
heres  ruicSed  quia  dc  hoc  um  mulca  um  tctipumui  in  pi  jvcdcntit.>us ,  o- 
ftrndamusetiamii  vcrisfiippotitiombiisnHcrecucadiiucutneiiii  iquaiu  ei 
tote.Nam  cdni  faccantur  liuerpretesfilium  hiicquaixliu  vi\  t,liere.:cm  cilc, 
fipaternis  bonisfeinimil,ccevelic,quomodolar,e  vulcfe  iti.inifcetcquil- 
CttifV  aliquid  ex  tis  alienat.tVdilapid.u.quid  iniqinuscftquainauncrti  lux-<> 
homnu  tcmm  fuanun  libcram  admiiultracioiwt^/.z./X/ii/wm  f-ts  m* 
ttum.futrJ.tn  rt  mdndjt*  2\.C.m*n<UiJ.  ^uararntit  <j.|j.  /.e  <i*°Ve  r"  l)-  & 
tKiutr.rtr  d-m<-:.  Aiic  cut  propccc  uicercum  ius fucurum fili.r ,  ccrtum  ius  fi 
1 1 1  Ixdi  uiterim  opottebic'  C-crtum  cnini  cft,filiiim,qtiand:u  vitiii.hcreuem 
- eile ;  mcenum  vetoau fiha  lic  vnquam  fuccclfura , ciim  vc  poffii  lucccdctc, 
admilTisquoq.je  interptecimiinepcns.duocoiicurTcre  opnrceat ,  iuir.it  umvt 
&  filius  decedac  line  libens, Sc  filia  fupcruiuac.  Quorum  altciutruri  li  delit , 
ncc  ipfi  negamfucccderefiliam  nullomodo  t>o(lcXt<iii._vtt iimquc  f.ci :  u. 
lepoceft  ,«<V  filu  nujriacurantemafculum     vtmafcultis  liucpriot  ,f:ue 
polterior  monens  libetos  rdinquat  ,qui  filiam  eciam  lupcrttucm  cxcludcic 
debcant.fiue  ex  vi  vcrbofu.li  linc  maicululiue  cx  conicclm.i  piet.itis.de  qua 
in  ijjtotifJMjiJi-Di  iaw<V(^ AiaafajfiiifjiiiTiiiii  itmfinninr i '  tstm  atcu- 
itfjtnv  jo.c.  dt fSdttt.  Non  eigo ptoptcriolam  fpem  fihc  cums  tim  mceiius 
licctientiK,oneun  fihui  debec  fu|>criiacua  vcl  falccm  odiofa  Laut:one  ,  prc- 
fercim  cilm  agacur  de  pacris  hereduacc,  quam  lubct  ille  iute  fui  licrcdis ,  & 
cuius  etiani  vtuopatre  dominus  quodammocoeMilniiabatur  .iiilul  naitus 
morce  pacns  nili  liberiorem  □dmmiftracioncni./.w/*»  u.Z>.<fV  Itbtr  cir ptf}. 
An  vcr&  habebic  libcriorem  admmiicraciorem  ficogatui cauere  forori  de  rriS 
I  aiiefiando5Atqui,inquies.folct  plet  ifque  aln s  calibus  ea  cautio  pnrftan ,  ctia 
ab  Msqai  inccnm  funtdommi ,  vc  videtecft  ta  us  legibusquas  profcBalcus 
I  adducit.vc  puta  fi  qms ro  actis  (ic  dc  heieditacc  alcen  fub  conditione ,  \cl  m 
*  Aem  ccftitucrdaw  rit.  VtlttMtftufJtH.ftru.ctMfx-uM,  ita  « licaut.o  e> 
aliqua  c-mfa mterpoi  i  no polTit obftancc  iorcaflis iure  patric  j  oteftaus,c>1m 
pater  rogarus  tuit  vcpoftmorii  fuam  filiortercditaceni  icibcuat,&infrau- 
dcm  fidctcommifH  aliqmd  fiac ,  potith eh  vemcndum  lit  \c  dammim  condi- 
rionij proptet  fraaucm  mfligacur, id  cft,  fidcicommiffi  conditio ut oiam  Un> 
•  ple^ri^abcactB.f^tamvtpermucacur  r«cedigraftariimptmeuibonisndei- 

j  - 


.cpumusneresdefu.e  .Kco.id.coj.cmu  ™  /  *"?  hjtura'"r 
C4r,cnd<;m  cflc  on  n  bo,      ouu/h!  IV  »  ,  ^  w  * '•«"M-w, 

turo V«  cu.n  .act„m  dl  iS;Sl'l'^u,,l*l,i* 

dcree*  voiur.ute  tclt  lcortaeimejl,  • ...  £T  "*,tl,nuni  n*r<;Jeii.  iuccc- 

*  patrcrnfcmrLas  ^S^^^JS^ ««« 

d.Com>piVretur .nccMicifu u.d eh.,»,,,.*  -     j  ^**'*-  V(VuiC,  ,j  cun. 

n*fcd.rclta.nc:;car,o,iW,  „o,7 •         r      ■«J'l!ru»  clict.  A-etga 

djrc.cric»  An  1:0 -iu hVcc  vi  m  «.«•■.  1»     *™'"'aniC''tocuitii c«:djuo 

rL  WcaptK>rcm>^.i1,efictcii«coi  d.Livi  I..7  ,  ^,nco.tl,c  'cg'tm.i  f*- 
tobo,,oruinpo(lc/i;  rcscllcn..ii;u.r  d  I ).  ,"rcus»3Ut " al"»»qiu  abmtrtta- 

^K^o^n,poflc«a*«^T»  «umcflcquaii  c<,IltIa  ta. 

&  c,comSi;,m.b,ntclC  S Sr^?^1"^n!^1,,•k,^  ^*3B 


DECAD.  XXX.  ERROR  X. 
l\4!rM.tu{ifiit*mjfj**ff.tefl.h<Tti.4b  tnnnpufjid.  Si  vcto  non  fiiiusYr, 
fed  agiucus  cogniuufve  i*qm  fub  condjuone  lcriptus  fu.t ,  &  boi;onjni  iw>f- 
Jcflioncm fetund  im csuNulasinterimpcUit,  rem  habcrc  vidcbitur  ,  quaiiah 
jntdUto,idcociue'nec  vlij/tegata  ,  selfidcicon.miiradcbcbitqiu'  teUan  en- 
to  reli&afiieiaiit,iiifiliqiie  hietintetiam  ab  inteiiato  r*jH.\na.  i^jiio.i  li  nec 
fil.us,nec  ag  Jkuscognatiifvc  ik  ,non  poicm  rcm  habcic.led  fi  i  imcrc  ta 
bo  orum  nolIelTio,q.iani  .lcccpic ,  rinKjuc  habebn  (bliu  dic  qtii  ab  n  cciuto 
vcl legitiimu  hercs ,  vcl  boiim un> pollcllor  cric.  Cui  pioitdc  nil  noccbjt 
qijidi^esiiiltiiutuialrer.aiicricmediotemrHJiccrnii  tx  jioftlaclo  opijaicat 
al.euaudi  itisnullum  habuille  itlum  qiu  iieqiiedomi-ius.r.equc  j  oflctioi  vn- 
quarr.  fuillciiiwUigittir.SiumcnconlUrct  hcrcdcm  hun»  fub  condiuonc 
kiipuunaccepubonoruinr^flcnione  fceundi'jm  cabuludifTijvre  boiaui 
fiatidcni  eiusqui  ccficicr.te codiuonclcgicimuv hcres  fururus  cilit ,  noi.  nc- 
caremcogciidum  cum  vt  caucioncm  prxllarct.ijuam  fcilKetpritot  lolet  m- 
bcrcinc«rrt^ni,quc«ic5ciiwiiueroorei«lxcaiifa.-.liqu  ti\,  diat  t.trttr  om- 
na.  Imi  emnim  41. D  de  tndtc.  Caufa  vcro  iuftiot  nulla  cllc  p.»tcft ,  qujm  li 
a  r»flcMlorcqu^fiatuofiau.iaii^././M/J^4/(7r.Sedhoc  e<  n.cndo,  non  cl!e 
tuiuni  caufam  iiuerponciiJxcatitionis  fblam  illam,  quodpolt  mottcm  hlit 
b^iupcniciituramnadtiliamliiioneiiam  frandis  cotuiliuin  ,  &  piol  acio 
acccdat  Ec  camcn  cibn  hanc  qiuftionetn  popor.it  Bartolus ,  nihil  dc li  auJc 
adJjc,cV: (ic  loqnicur  quaii  ad  extorquaiJain  i  rilio caucioncm  ttifiicerc  illuj 
poffit,quodpoftciiismoncmfil;alic  fiKCellun.  Melius  hac  partc  BaJdu^ 

0.  u  cdru  rcfpondct cogendum  filium  vt  cauc.iccondiuoiHin  ad.iu,5i tnctptt 
itUptdnrt  bonA ,  fcd  ii  non  alio  cafu  voliuc  cJiicioncm  pia  ilan ,  non  fuit  j||c 
audentiot  B.utolo , qui  vijt  rctiquiilet  nobisiogic-ir.iiiiii  qit:d  lciiucndum 
euetpr.rfuppolitadilapidatioiici  um  Iraudis  coniilto.  Nani  necdilapi  la  1, 
iicchaudiscoiiuliutnrequiritiirad  extorqucudam  cor.ditioiicn  i.i  Ipci  c  d. 

1.  t*tertmnei,<\uin\  proic  B-ildusaJJucit :  vtnequc  CiunpToIcgatuveiii. 
deicomnufloindienwuifubcondm^  ;  bot  n> 
nitnim  crat,quoJ  Biitolo  maccti.tm  dabat  culhinat  Ji  fil.-jin  in  h..c  /j>ivic 
cauerc  cogei.duni,eC!an>piius  qtiam  dilapidarcftaiidifquc  101  nliun  <Htcic 
probarctur , quafi non  mjle DoUct  filiuit xquiparari  hcrcdi i;tau-no pci  ri.ici- 
comnnflum,poft  cuius  loli.ct  mortcm  perucntura  ilc  ad  hf,- j  bemwas,  qux 
proincje  Sc  ipfa  c,quipara:  da  cflct  fidciCommilTari.c  ultem  condmonal;  Na 
&  lic  Baitolutqnatfcioiicni  concipit^n  fUitts  cayerc  dcbcat  de  licie.iit.itc  rc- 
lu'uKnda.Sic  enini  B.molun.  fcnpiillc  non  dubico.vc  vulgu  liXKMsenntd*: 
Ecian^  uucdcftatutaiia.fiue  dc  conucntior.ali  cxcliiiioite& tcdinttjMuo- 
nc  loquamur,  oulla  per.iijs  ratioelt  redintegrar  d.r  fili.r  ad  fiuccffioncm 
patrisrf quaiaxn  exclufa  lit  non  modo  pcr  llaturun.  ob  cjtillcntian.  n.afcul/, 
fevi  cuain  pct  atquiiitJoi  cm  licrcdicacij  m  pctfona  maftuli  iciucam  mli  fiat 
eareJintegrauoper  modum  idlrtiicionisA'  vcltic  fidcicon.mifii.hoc  c(t  1*1 
nuni^nereduniniafciilj.  Rationcseruinquas  acuilutiLutni  juapcctie  ubus 
ad  probahdum  hcrcdiutcm  lcntcl  filio  atquifitani ,  filiap  accjttiri  dnecto  po- 
Bca  numquampollc,non  habenc  locum  in  ftdcicomnuilb :  cin  tancum  abcft 

.  rcobfteiacquiliuofili|,vt  icontranoi  ecellclitpraccdcrc  avquiiiuor  cni  vt 
rc(u'cutioiwuipo,lic:Siquidein  tclticuerc  nctuopotefl  ]dquo.!nciihabcc, 

uci 


«pcmatolmtthvidereeftintotiur  Tccbeiliani  item- 

<]ite  mlcgiuma  qua.  dicicut  rcftiuu  iv  reddim  l.faHttfueyyCdt  imf}.iej?/mit 
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25Sc  fiLus  d.lapd«  bonapatr>s,uuc  nondibpidct  .nullo  pro.fus.urc 
fjiaa.nnl.amii  «f!Tcu..»  ad.^eread  pwftand».  cauuoncm  ,  cun  ,pfi 
«allocafunalloque  tcinoorciit  BiccciTuia.  Nm  tottc  ta.iquam  .pl.m  rratru 
cam bcwdcm  hAcrc  fraio  vcl  t.l.uc cx .dlmKmo.l.uc  ah  u,la- 
»  Qno cafu  cucnKntccr.t  qu.dem  .lla  hc.cs Patr.s  fcd mcd.atcd  cft.pet 
n.cdialU.pUuifilipcifonan..Scd  q.m  dr«r«cogc.,dum  qucm  caucrc fo 
Juofuobcrcd.  tanquam  hcrcdi.ncc  vllurn.usaut  adhuc  habcnO,aut  vnaul 
ruiiC  hcrcd.iar,a.PfacaufahablturoJ  Namncquem.  U paa.onc polfa fc 
fia:ei  obllxinRcrc.vtcamhcrcdem  rcl.nqucrct ,  f.^um  aHtida*h^  C.de 

httnvxL  ctnttpu  i\.D.i*  vtrk»V'Z*. 


ANTONIIFABRI  IG 

SE  BVSIANI>SAB  AVDI 

SENATORISjET  1N  GEBEN- 

NENSIS  DVCATVS  AVDITORIO 
p  R  li.  S  1  D  I  s, 

DE  ERRORIBVS  PRAG  MATICORVM,  ET 
INTERPRETVM    1  V  R  1  S, 

D  E  C  A  S  TRGESIMA  P  R  I  M  A. 

E  RROR  PRIM  V<. 

Dt  ctjfieut  At  narfim/Jtent  JULtcvmmt/Ji 
triintrfiilu. 

>  v  r  I  i  xqiaxftiocft.fed  fimula  nobijtract-nda.defi 
1  dcicommiHovuiuc.fali.An  ddi  Puflit,S<  Mi  ttaiTmttti. 
>Del.neplanen»m,quod  mtli  noftri  vulgopart.cula.e 
I  vocaiii.ixino  dub.t at  quin  ad  heicdcm  natilnr.tti  pcfi.t 
!  li  modoerus  d.es  ndcicomiiiiflano  viuo  ccflcm  ex  /i& 
JJ.jwd.dujltfUt.vttfidrfC.cedJic  cotfcquciiter  ccdi, 
{  -x  ca  luris  icjjula  quam  interp.ctcs  pio  vetiflima  habft. 
&p«iuiiaanfir;.urbile  tft,clie.etT.b.le.cV  com.a./ « ptmhti <i  D.dtmL 
WHlr.&P*»(-<*'"  ^Ae  vn.uc.ral.  maiotdubirSd.  ratioeli  .litct  :amrerc 
w.«et  nofncmo  dubitcc  V.dcocnim  non  pulleUlud  .cd.,.  equidcrn  dot.S 
Ufa.tdquc  tam  apenc  faiptun.  c<k  in  l  ftm*l«ryj.i.*x  tJftD.dt mrMf. 


iS4     AJNT.  F ABR,I  Dt  CRROR.  PR  A  GU 
vi  ncv  Ceii  qui!quamdii"riic.uur.  Coi  fcqttcr,  s  igitur  cftluj.eriari  iurisregu- 

lc,vt  neq.it  ruiiliui::i  poffitjCV  umtn  iiai.miku  poHccn  mnnnct  ct»  ditti 
Cit.Cv  j  ptatm.acc  s  r.oit.isri.cepuiu.,i.ot:  ala utionc  , quan.quia pkt^iquc 
m  ris  locis  ijjplun;  i  ioIum  ucJ  Jetjt.dc  quotu  vcfiote  mtrtvrct.Uoncquc- 
rci.Jacut  uoi:  !.u«-ra..c.::  t.-liti»:  ir.tju!.!iui:,qub»<  lurisiarioncniquapfs» 
CipitciiJtHicri  .'ccnif.a:.:,..ut  ror-  iiiucltiv-arjni,  aut  i  r^IigeiVtauS Ir  Uelti£tts 
uoi:n:uci:eiu.:t.Mc.sc  c«>nua  kiu.iitiTvlliid  iau  pndem  trpulit,  qiit  d  kio 
Cdaicominiinvniucifalistti.iciuior.riii  r.cr.  .iltcct  iicn  rxillequaui  cxauto- 
tJiatclcu;u/worru!tiTiciScii.ai  i.cuius  h<hn .  potcft  jte  fir.  quod  akoquincx 
iuiis  comiuu  i:..niioiic  f;cit;:umqu-nr.  j  i.i!cc,vt  ab  hcreoie  rogato  .quietii 
poit  hftcdaatiiicilitutio  itm  hcteMi).r,.  t ,  .tdiones  sulcsiu  hJcicoinmif- 
lar  um  ct  a  stri a"tur,c\.  quas habct  ,'£V.  ^  b'us  djftrtctus  ctt ,  vtquehctrW, 
ii  potUctliMiai  u  kcrevUt  ttcjji  JjuV-i •>  .uUiOJ ;  bu  s,i  cl  dcbitota.hcrcdi tai :os 
:coriuer^i,VelVw»-diiUHrW"lr^ 

cifliitj.cidcpt.io  ixilitutq-  |k-j5c3uus/.i.*4jS**  *?•*;*• fx  TnbtltmnyS  f*f. 

'.DWS'&7'«fc^.fV4^tf^ 

ti  TicTkIIuui  vctbM  cum  Ju)iuxatca(timcomflcfihjntiir,  quohciiclrtaliie- 

If  ituamrcxiciujncut«jJ&:  licuu  uabtot  i^ajitt/f./.i.cr  l-ftd  tifijtm  pj.vh. 
ei  /.fij.ccvb)  Iwn,  orrcsuf.'in  lcnp-.iitft ,  .i  qu:s  ftib  Co:  diuonefucutke- 
rcs(aij>tus,aut  purcqui^c.k.l  rojjamsliuS  coditioncvVJiridiern  nftiraM 
Iictciira.em  antc  diem,scl  awteciiuJitioucfai  leftiruegtitfWi&Jlfct»** 
fciti  actioncsj^uia.iiiquit  lex,  nouiu  tcftituitur  hcteditai  fitufxteftatot  ro- 
gauit  :adev>  vt  etiamli  poftea extnet ic  conditio,  vcl  dks  vcnetit. non ramcn 
comulcfcat  reftitutustiequidcm  cx  hcmgnitatv,iuii  benrgiuotem  fententia 
iliud  iudticat  quod  heres  rataiu  habucut  rcltitucioncm  eo  tcit  ,pore,quo  ll  re- 
ftiiucrctur ,  soluuuu  teliacoris  lausf.iccum  Jici  potfet.  Ergo rcftitulioncm 
heiedtausfactaii.  hcicdi  fidcicoivmillarij  fatcr.dum  nonvakre  ,  aucalio 
qi.  jn.  Icnatufuinfulti  Tiebclliani  iure  dctcudeiida  erit  .qtiandoqui  Jeni  ue- 
uio  rcdc  Jixent  iclticui hcrcditstcm  cx  tcftair.cnto.cV  licuti  tcllator  voluit.li 
r.ort  ipliridi tcoiruiiiluiio.ied  ems  hetcdi , ijue  teltameniario , liue  legiuiiio 
reftiiuatur.Nec  ei.im  ikuc  JcfnJeieonimiilario  ccftatorlocuniseft ,  itacede 
fidetcominillaiij  hcredciluiille  vidcxi  potcft.citmis  ad  tcftatoris  fticcrffioiic 
iioi,  veniat  cx  ipiius  iudicio,!icque  cxpiTl!o,ncquc  udto,vt de  hcredis  hcrc- 
de  kriptuni  clt  111  t.<jtu  litttu  8  $.1.  Dt  vhI^.  &j>HpiU.ful>f{.  quu  lcmpcr  dt 
incertus  Lfcienelnm 7«. d*  ttrt  fi^mfic.Qux  etiam ratio  Jc  qui Jein  vnica ejl 
ptoptcrquani  faieniuroisincs  ftJeiconiniilluiu  vniuctfalc  ccdinon  pollc: 
iiiWiuneccsbftuie  iininua^m  d./.fi  tnuUer^.  %.  tx  «ffe.  de  wr.  dot  htct  eius 
sii::,cV  pcteiiicnipiiuii  oeiccfcurt. Noii  ilh  fanc  qui  auli  iunt  ditcre  ce£ 
Itonem  nUeicqniuiifn  siuuc.Aus  valcrc.quoJ  primtis  k-iilitCai-^iohn.  coji- 
lil.t.uon  &il^peran\,quir. 4c  :'m';c|»atur  m  iiUcipictcsqiuuiuajSfiardaoi, 
vt  Jlcputai,  tciiicr.c.jiixjiiJ'JJ,c.i..t,cV  :ii _rupieinatuui  quOqXtiutorlB  mj- 
gJUattiv.q.iotiitn  dcatt:.s  tauvu::i)tis,c\  li  ijiti  LtcJiu,us,iniqiiimuiis,ca  wn- 
tcnraapawin  hifuicon  ^tobaia.  Mu!.  n  n.r ,  autcnii£uqui  talefidcitonv 
,mijTum,quc^.yc'cU'p9irci5c^iH,u 

vtprucicittcs  i.'oftn  vi  q:iam  fci.fciiV.t,  vt  i;tc'de  eo  Jubitaj!c vfqljam repe- 
ttaucur.ViJc.is  qunlcu  >  eos  r^mun.quain  quxrctc,  Aii  ncIcoiUQceeltkiititi 
fieti  puilit  p«r licicJci:i  Ijfte.lts ,  quaiinec  fcnatuicoiif tltl  tlcbctliji^  itio- 
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rtutem  habicuiaea  iit ,  cum  folius  hercdij  infbtuti  perfon  a  Tiebclliano  c6> 
Uneatur,  vt  Paulus  difputat  in  l^uamus  40.$.!.  D.aii  SC.Trti.vbi  ume'  c6- 
cludn  hoc  iurc  noi  vti ,  vt  8c  futccflbi  heicdis  quilibct  lecke  ex  Trebcl  hano 
.uuiuai^iucneresille  ru^ius  potietri,.,..!  rn„  dominufve.quibus 

acquiliu  lit  heredius.  Omncs  emm  qmcquid  uiri  s  iuber.c,c\  1  tcDcinaiio 
lenatulconfulto  reftituere  dcbent.ncc  intcreft,an  i»  qui  fmptus  cft  ,111  pat  er, 
domtnuTve  reitituerc  rogatus  lit.  Abfutdum  liquidcm  eliei,ac  calumniofum 
ptxtcxtu  conieruandx  voJunuu*  dctuncri,qui  ab  heredc  inltituto,  non  ab  i- 
plius  fucceirotc  icftiuu  herediutem  iuilcnt ,  impedire  reitituuoncm  hrrcdi- 
uus.atq,  »ta  tacere  n  herediutem  iibi  teuneai  neredis  iucceflbt ,  qiiam  hc- 
ics ipCr  tcftatoh  multo  dilecUotdi  viueict,rcftitueiecogeretui.  ^ufticcre lgi- 
tirr  debct  aditam  clle  teftatons  herediiatemabhocvttouiplius  »eJl  Bl 
tata  cmiftituatur,  Ifi fturont  45.  S-  f*  fidttttmmtffam.ttd.ta.  ncc  poflii  um- 
pltus  dccipi  fidcicommillaiius  motte  heiedis  ,  vt  loquicui  Vip.m  /.  tllt  a  qno 
i}  $A.vtrj.qntd  crgt.tn fjt.ttd.nt.  At  non  limiliter  poflit  quis  iuIi  inepte'  dicc- 
ic,iciljtuuoiicm  hctcdiuiis  fieti  podTe  hcredi  fideicommiiratij  .quamuisie- 
natttieonfulto  fblios  hddcommilfarji  pcifbna  contineatur,  qtna  in  pctloius 
fucccilocum  hercdtscc  fidcicommaluii)  otnnia  funt  diucifa.  Tcftator  vtiquc 
magts diligit  fideicomuullaiium,quam  hcredetn  proptium.quod  ad  etkct.ii 
retincndi  commodi  herediutisA  coniequentci  multo  magts  quim  heiedis 
fucccilbrcrn,qiicm  nec  cognotut,ncc  honor.uiit.  S«d  fi.ieicommiflarij  hete- 
dem  ,  quifquis illc  ih.non  poteft  videti  untopeie  dilcxiflc ,  vt  eum  ptopno 
hetedi  itioprxlatum  vuluerit,id  cft,hcrcdiutcm  fideicoiumilluiiam  ad  cum, 
fifideicornmillariuspr.cmorctctui  peruciure  ,  pouiisquim  pencs  hercdcm 
inftitutum  tcmancte.Et  in  fumma paium  mtctcftquantum  ad  tcftaconsvo- 
lunutcm  a  quo  rcfticuacur  hcrcdius ,  fed  valdc  rcrcrt  cui  rcitituatur.  Nort 
enim  cutx  futt  teftatoii  quis  rcttuucrct ,  dum  DC  hetedius  penes  hcrcdeiri 
logatum  ipliitfvc  fucccllbtes  potnis  quam  pcncs  rideicommillatiuni  tcma- 
netet.  At  curx  illi  maxime  tuit  cui  hcrcditas  retti  tuet  eiiff.adfcripto  in  hanc 
rem  fideicommtllb.&ptarterea  hoc  ac~to,vt  ttc  icltitutio  ficiet  nc  poii  teftitu- 
Um  hcrcditatcm  oncnbus  hcrcditanis  obftrichjseiiet  hctes ,  qin  tctlatoris 
vuluntau  plcnifllmum  obtequium  prxftitillct.  Nam  &  ad  hunc  iiilum  trc- 
belluni  ieiiatuicorifulti  autoiitaspeiunet,  tionetum  adeum  qui  cx  heicdi- 
Ute  leibtucnda  dcducit  quattam.Hic  enim.quia  non  rcftituit  iicun  tcitator 
voltut,contra  cuius  voluutatem  tctinctquatiam,  non  tranrctt  achones  in  fi- 
deicommillarium, neque  quaj  habec.nequc quibus  oblhicttis cft ,  li  luns  ra- 
Uoncm  fpe&es^x  qua ob hanc caufam  ficbac olim  vt  itipul.itiones  ttnptc & 
venditx  hcrediutis,auipatus,&  proparte  mter  hcredcm &  fi JeicommitTa- 
numinterpoiuoponcTet.vtvniuiqueindernriiutj  cofuleretur,  quemsdmo- 
dum  luftinianus  tetert  in  tit.de fidtictm.  ktrtd.  quamuis ,  vc  ille  ibidcm  ait, 
fublatus  lit  hociie  vfus  carum  ftipulauonum  quamum  ad  hanc  fpcdem /ub- 
Uto  (cilicet  jfcnatuilonfulco  Pcgaiiano,  uansfufoquc  in  Trebellianam,vt  o- 
mni  rafu  quo  icibtutio  hcreditacis  ficcranflatio  qucque  adionum  fiac.  Hic 
veib lentcntiam nolham  apeiteprokat  Vlpianus  m  l.tpud luluamm  xi.f. 
vrri.D.td  SC.TrtklLm  illis  veibis ,  &  tattt  dtctjftnt fidttcomtjfdrms  f*j  m 
tt  rtfitnuumr  htrttbt*/.  Quid  enim  eflet  veiendum  ne  moiaictui  in  damn  o 
berestfidcicummiilarioantcieftitutioncn'  deccdetc/i iu ius  efletvtheiedi 
qucK}UCiideicouuruiUiij  tcihtm  hdcicomtrulTum  hcieduaus  poiict  ?  Sco 
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tocum  illum locum  fic  a  Ttiboniano  conuptum  eilc ,  vt  Tnbomantnu- 
g  $  quitn  Vlpiani  cllc  vidcatur.  ldquc  pfuribus  douu  lib.  18.  coi  ic&ur.  ici 

famcii  i)6uiu:iCveti'ariHitrTr;,,"r|)4  ca ri'r»lprur>"''>.<^^ve<ere,vtt*- 
o  M  ,m.t.  -...te.iUiUe  Vl[na  -i,uucTr.uor.iaiu.  Nec  tefpotidenpotdt 

ouod  vnuni B.ucuhis &  atijtcfpondert  111 1  cnm frnt,f.tmtit*s n.Ddt  ItriJh 
acicotimiUlarium  in  ilh  IpcCie  decefiulc  lir.  hcrcdc.  Nain  puiei  lu  <jui>i 
conimcniiciarcfttidhocltjtioi-.cit  .ti.rm  piotviLiiiis./Cqtjc1  rautecntmpme- 
rant  adiicivetbailla  Stnt  hettiftG^io  nui!oc.ilupcnculumetainhrK,ia 
in  dainno moraretur.licut  Ar  in  t.i.f.  Ptmpettw,  f«jw.  D.  dt pef.  t.Uioe r. 
D.de  emc7.t.Setcbr.  tult  PumehiB^  J  i.in fr  D.de fitttt.  Fateoc  inaJfrfptfe, 
cjaam  Ttibonianus  ck  Aurlaa  fubmi.gictitcraride  fi  c.comiruiratia  qur 
deceircritititeheiede.S:  anteacccptan^libcrt.uctn.  Scd  iv  prmcipitttr&fc- 
nis  uacutiisgencijlioretnrubet  lci.tenuam  pcruneiucm  a^i  omr.ejrafus, 
m  quihus  agtcur  Je  <_6pc!lc.  do  hcrcdevt  aJc.n  sv  rcu  tuat.lUud  iragiswiti 
etl.curnuiuubcatuthcieJius  pro  rcfticuit  .puin  iiere»  ardiic  coaaas  vt- 
gencc  procuratore.Sed  dici  pocell, id"  ficri,t]ina  plCTuncjucVifc*  n-andatum 
mulcrdubicaaoneseniciguiiC:propt«rquas  ct  plurmumi  tieceiTanaencsu- 
tiode raco./.fKitf« 66  $.i.Z». etd. mubuslocis nullus eftcdm  fictoccrrmif- 
fatius :pic  eogit  hcredcm.  Qup  er.ttn  colote  pollct  illc  poilej  reftituuonrm 
rccufaic  ,aut  ctiam  iHwshcrcs  >  Sed  aii  non  ir.">r.im  rrttirutioni  facJt  heres, 
quinonadittuiicoactiis?  Atqui  mora  factt  vtfideicon  nulhiniproexrtxie 
refticutohabcatur,\tpo(lcadK.eii.uv.  Habet  erpo  .s  !o\-u%,quaiittimadhoci 
fj>ecialcm  tationem/piod  co.ttJ;>o  factt  ruerit  pcr  procuracotcmJHuc  etum 
folct  referrc  quod  aattat  Marcellus in  dJ.pi>/lul.mtt  t+.Djid  S.C.T rtM.ti 
fcruus,  qui  coJem  ccflamcncoc-  liberutem  diredum  &:  fideiconuniliariam 
hcicditatcm  acceperat,l»eredcm  fuipefumdicciiccn1  adirc  coet;ericpcrpr?- 
totcm.moxpnufquam  inrccipicnda  herediute  inotarn  tjcercc,dccciicntrc- 
bclo  hcrcdc  Tiuo»qui  poftea  oblaum  libi  hcrc  JiiAtis  teflituttonetn  acdpere 
nolit.nonalitcrpoUcinTitium  tranfireacUuncsqnjmli  fcr..icuiconfu!tom, 
cmuscolocofit  mcnrio,quod dc  iolomanumilib  loaitumclt. ,  ad  ipfiushc- 
redcin  procrahacur.Quid  cnini  hoc  cflec  netcitc ,  1  u  \  •  uri  s  rationc  fidcicom- 
miGariahcrcdiusfideicotnmifsarijheredircfticui  pofsct  >  Faccotmiffo 
manumifso  necefsarium  fuifsc  fcnacufcon  fulcum ,  quoniam  ita  fempet  tus 
Futt  vt  fcruus  nou  pofset  cor.ueniri  polt  acceptam  hberutem  cx  eo  quod  in 
feruitute  gcfliTset.unquam  qui  ctuic  notl  Um  alius  quam  nullus  fuiiset,  /. 
(^■Mjtt.C.ttifenmt  tx  ftttfmlljfvfl  numjtn.  Scdita  indudnper  fcnatttfcon- 
fukum  iure,vt  fa&um  fctui  cogcnus  heredem  adire,  I  icit  ante  acceptam  It- 
bet  utem  ipli  tiocctec  nc  teftitucionem  hercdiutjs  recufarc  pofsrt ,  oico  non 
fmiseneccfsariani  intcrptecationem  prudentum  ad  hoc  vt  iwatufconfultu 
tllud  ad  manumifli  he.edcm  pocricctetur  .  li  ita  ius  crat  vt  in  fideicomtmf- 
Cmj  hercdem uatuire  acticmes  f ofscnt.  Quonam  enim  colore  pofset hctcs 
Kculare  rclbtui  libi  hcrc  Jitatcm  qux  dcfuncto  tclcitui  potuit  ctiam  muito! 
Id  igiturpct  icnatufconfulc)  intcrprctationcm  fieri  nccclsc  fijit,iion  vt hetes 
non  pof  ct  cecuuce  q jod  dcfu"sc'Lis  noh  pontifsetjfufKcicnte  nimirum  in  el 
rcm  Tola  luris  ratio  c.fcd  vt  it  1  het  cdcm.cui  rcftituta  cfsct  hcrcditaS ,  traitfi- 
re.it  adtioiies:iiique  :u>n  um  vi reHu:jtioi:is,qu»m  potcftate  icnatufccmftd- 
U.quod  fecerat  vt  initunumifsurn  ip!',im  ,  ciiam  ii  hetcdicaccm  fibi  reftKui 
nollet.acaiones  cotnpetctcnt  ipfo  iuie.^qUa  enim  facucfuitfcnatui  facere 

vtuan- 
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rt  tnnfirent  aa»one*>*  m.6dc«wwii.ifsatiuir  jiuc  .n  tidc;comti..ilTanj  t.c- 
redcui  iu>etcattuuooc.aitric.vtu»nU;Ciitt>ci  caw  tetiicuuuicmcuiau^ 
nusienaaifccmfulci  frcjjclU»'  on futli.igattiut.  Supcicti  Juiu-vat  u..6- 
dumvtadeaslcges,qubusuicoi>iuruin&:  iuterpicte»ac  pugmauc:  no- 
Itoiuoucnuir.ielpotidcamus.  Ptimumautem  obuceie  foleniilludiplum 
qaod  mod5  dmmus  fcriptuni  cllc,  >u  d.tj»jhd*ntt.  vbi  Mattcflus^um  qu* 
ritau  i»  Titiuin  hctcdein  hdcicon.miflaiij  compeunt  aci  oncs ex fcnatuf- 
coifulto>ii  nolit  ille  tecipetc  ItdeicomnulUm  licrcditatcni,hoc  jpjb  r.on  du- 
biiat quin  poflit  ilic  iccipete  li  vcltt.  Sed facilu  refpoiilio eit  ctim  hctes  coa- 
0,isadit,D4.cipiohai>cn  heicditatem  pro  rcltituti,  crtm nihil  apud  ctim  te- 
manetc  pcllUproptct  autonuicm  utiiaiufconfulu  PegaturuJ .u*  t*mtn  .'7. 

fufptiUm./.fipAtrtnt.<i  $  tuUtlfi  ptftu/Mitt.^C.i.fn.D.  ttd  Nirnitum 
cum  fiJeicominillarius  talis  cll,cui  ea  coaOio  imputan  potcih  quod  eueiitt 
quoue*  bbcr  homo ett  Nonetiam  ti  frt  ftt  uus,quia  is  cx  facto  fuo  conuetwi 
polt  mai-.uinitfioncm  non  potcf't,vt  tencatui  acciperc  nlt  uuuor.im.  I.icoq. 
oduj  ruit  fei  lactifconfuho  alio  quam  Pctaiiano,  co  fcilicct  dc  quo  iv.dJ.pt- 
/.W#.qtiod  feoatufcoiuliuiii  non  ruitYocutum  nifi  de  iiia',iim:flo,  quu  in 
ccterishcrcdibusnonerat  rcceirauum.Eiat  tamen  neceflaiium  quod  ad  he- 
redcni  iiiaitumitTi.pctiidc-  ac  quod  ad  pftim  maiiunulfu.idcoqiteprotrahc- 
dumfuitcc  piotiackum  pcr  Ma^ellunte  ptcuuoi.cm.oim  luriscommunis 
raoo  lufficete  non  poflit  ad  hoc  vt  uaiiurcut  acboncs  ex  Trcbelbaito  ui  hc- 
redeiu  manumifli  imc  idbtutioue.Carutiim  heicJitatcm  ,qitam  iiercs  coa- 
&us  adut  ctiam  pollu'ante  fetuo  cxinde  muiumiisojubenuan:  elfe  abqua- 
do pro rcllituta.coiltai  fatii  cx co  quod  lcripium dtin  d.l.p«ftnl4rut  ,ti  »or- 
tc  libcttus  atiie  hcrcditatis  relcituttoneiii  iine  bcrcde  deccifcrit ,  pioindc-  bo- 
naeiusvc:>dcieaeditonbiBhctediur.is  pctmittcndum  eile  acu  reltituta 
heicdiute  decclTiHct.Nauiplusquam  motain  facit  qui  recufat  aJne,(  t  te- 
mafqucdefuncl  ptecesdeiUiuiu/l\$.^M.Aliociui  \c.  dcnda  elfent  boua fub 
nominc  detuncvti.noa  fnb  nonune  fiJeicomrr.ill !n  ij,vt  eacnjictbn  hctcj  to- 
gitut  adire  poliuliteeoqujnoiieircapaxfuUipi6dcltatiiii  teititutic,iiii,uin 
fpecic  d.l.ApudIu}utnum  x  i.i.slntuiut.D.tcid  Sc^uqo  mteij  iclc^  obi.c  .tmt, 
quwifciiptumeiiin/<»/i  16.  $.//'"•  M'"*nui.  v.eed.  eun  qm  duobus  vel 
plunbus  hereJiutem  tetlitucte  togatui  eit ,  pollc  vel  vno  c\  is  pollularite 
cogi  adire  ,neceo  niapisumenin  aliorum  ponionjbui  ,qu-  noo  ldcm  Jcli- 
dcraucnnt,ralcidia:  bcneficrovti  pollc,  jitu,mauii  levf/'  jue^ur  dtfdwtnt 
(kti  rtftitutjiut  etltui  m  tteum  ttrmmfuettjfertt.  Sic  ciuni  potltc  n  a  rurc  vctba 
accipiunMC  ti  nw  de  alio  poifept  inielligt  quan:  dc  licrcdc :  led  paiutn  a- 
cute.tueo ludtcio. Dcbcnt  erumpocus  accipi  de  tlloqui  Bi  fidcicoii.n.Uio 
fueiit  vulgaritet  fubllKutus,  quomodu  ccmitu  cll  ficri  pofsc  vulgaicnifub- 
ituutionem,id  eil,  nd.miiituiufidcicomuufso.quaminhcrcdiutc.autJcga. 
in./.*/  brrtdthu.toJ.T *tt»  Stw.fy.$.Stutli0rTtti  uuMjl.eitm  pnpintbMur. 
t-4  ■  r>  d<  itg  i.l.Se*n»U  76.  d  etdsCTrtktll.  Hcrcs  euimnon  tam  ifl  locum 
quarum  iusdcruncb  fuccedere  dicitut  J.tjnottu  ^.f.beredei  v.de  htrtd.oiftj. 
lfirtm.(,.x>Jt txetpt.UiiU.l.erei.  x  l.u.de  dtner/jtmp p**fer,ft.  Sulii.tutiu 
ver5  vulgaiu mJocum.nonm  itis  tibus  cui  fuit  iubtiitutus  ,  /. ethtredt.  41.  $. 
*//. d .d*  vtttgjfr  pmp.fkbj\itnt.    Cut  vcio  tneiiouni  faciaii  us  coi  dittonem 
eiusquifidescoininiisariovuiparitci  f.btiitutm  cit-qujm  c.us  qui  fc  .eic6- 
muaanj  hete»lit,i*iio  ex  i;5,cjua-  iaus  dixunu*,obicurauoi:  dl.  V  ultanxaq, 
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fubituuto  reftuuiiur  herrdi  us  ticun  cci  Ucor  vokn  t,  non  etiam  heredi  fidet- 
bmuiujlarij.Obiiciuncmrfumauoclplcrilque  lur.s  nohri  Jocis  fa.inu  elt, 
fidcttnmmitla  euam  conditioiaiia  cranLmicu  ad  heredem  ,dummodoeoru 
d.cs  ccilcrit.hoc  clt  .condiuacxi  itcrrt  vu»  fidcia»iirut1arioUricarni]ue  trm 
folent  adfcrte,/ fi m  perjtnnm  v  C.dt fidnctmJ.vh.C^nii,dtti  UgAt.vtlfd. 
ttd.  Scd  qucmadmodu  w  fideicommiflis  tingularibus  verum  illud  dlc nan 
ncgamus.iu  in  vniuerfalibus  faifum  ellc contcndimuF,  Supradicros  veio  io- 
cos  non  ad  fidcicommitfa  vniucrfaha  Jed  ad  fingiiXiriaperuiierecuiifta^urn 
Cx  i n  vci ba  dj.fi m ptrfhnJLu.  *b  juo  tnertltfls,cmoi\\m  nnn  aiiui  lenfuseft, 
u  am  fi  (cripcum  ellet  rts  nb  *uc  tut  rc /tUeu .quirms  verbis  fidcKommjjfum 
ngulaxe  hgnificatur  i.in  cmfit  \&.%.Ptmpanuii.dt  mintr.  ^uiin  ex  titulo  ipfo 
<pt*nd.dtei  itg.vtl fi4eicjm.ctd.\\ \  quo  Ik uti  lccacorum  &  hdciconiuudoram 
coniundta  menuo  e!t,iu mtclligimus  non de  aliis  fideicommiflis  agiqaam 
de  lis  quar  iinc  cxarquau  lcgaus.iJ  cft.do  ridcicommiflis  hngulanbus.vt  &  m 
ttt.C-ttmmun.dt  ftg.y-  fid.Quid:  r.onne  ndc:conunifli  etiam  vntuenfalissit. 
ceditcx  quo  tempoicimplcucondicio  cft ,  li  fuitcondiuoiialchdcicoinrnil- 
fiim,autex dic motusunuC  purum?  Itaclt  ,  m eoquectiauitproculdal»» 
DynusqiupuuuicncmceJcredieni  fideicomnufli  vniucrfaJis  ,ruiiabad)u 
heredicate ex  LpiuLim ua  vyD^d  SC.TrtitU.pt/tg/tjf  tbtd. <$■ «" l-V  D  * 
rtgui.CMtn.vx.  Bartnl  us  rcfcrt  ddd.l.cum fihtfetmtluu  xiJmtn.  1 |.  Cedit  enim 
exdiemoitislicucficfideicommiiiotum  <ingularuiinpu»cielirtonjrn,irifpe- 
&o  iaJjcec  iurc  vetrrcS:  nouo  ,nonmedio,quo  lex  Papia  induxeratvt  noa 
ccderet  dies  niij  ab  apettis  ubulis-  Scd  non  idco  tranfmitti  fideiconitniuam 
vniuetfalepoceu^JicrccitmdcIcgauvcl  fiileicommifli  cranlmiflione  agiciK, 
nihil  aliud  infpici  foleac  nifi an  lcgacario  vel  fi  Jcicommillario  viuodies ctl- 
fcric  Quia  cum  dc  hcredis  iure  utizrimus  non  lllud  attedimus  an  Jctimthii 
ahquodiiu aliquido habucric, lcd  au iubuerit co cempore quo moriebatur. 
Atc&m  viuueruletideicomnullumcft.tntercedit  ius  fidcicommillanjad- 
huc  viui,quiaeoiiiAaiitiquomaricur,cercumclIe  incipitnon  potlc  amplius 
reftit  ui  fidcicommifliim  (icuc  tcftator  voliuc ,  ciim  ca  rcftitutio  cpur  facti  crt, 
nonpofli:  fieri  in  inllanc^prxlertim  verbin  perfona  moricncis.  Tatridiu  ve- 
roiusfideiconimillanjdLuat.quandiu  fidcicommifli  reftitutio  ex  teftacow 
Voluncate  cx  cx  fcnatufconfulti  autoricu*  fien  potcft.Verum  igitur  eft Jjda- 
comroiflarium  viuum defiillc  ius  habcrc  fi  Jeiccnnifli  vniuetfalis ,  nec prom- 
de  ad  hcrcdem  fuum  illud  cranmiiuerc  potuiflc.Exquo  apparct  quam  parii 
ad  rem  r«ttineat  quod  vulg'>  folcc  obiici ,  hcrcdcm  hicccdcie  in  omnia  lura 
dcfui>fti,vt  inferarux  vniucrfale  quoque  fidcicoininiliuni  m  cum  Bantroittj. 
Potius  eiiimexcoefletinfcr^diim  nonaanfmiai^n\m  ius  hoc  fideicomrnif- 
flriui  ipfe  mortis  cempore  non  habueric.Quanquani  ncc  nouum  cft  vt  irttw- 
dum  plus  mininvTc  mri.s  hcres  habeat  quam  haouerit  Jeiunthjs,  vt  in  4,ec'e 
Lfiptr  tmfnwUntutm.fi  §.  nonmtricm.D.dt  tutH './.  ytrtdtt^inm.7.  D.dtrtB 
tmt  ittd.ptfifidJ.vnSl.  vt  <tR.edt  bertd.tjr  ceitr.ljtred.mcip.  Muorab  Interpre- 
tibus  non  adduci  tcxtum  qui  omnium  maximi  vrgere  vidccur  in/. 
imwi  4>.  DauiSC.TrtitB.  vbi&c  agitut  de  fideicommiiTo  vruiaerfaljhcrc- 
diutis rcflituencLr,cV:  refponderur  uanfinicii fidekommilluni  ad  heredeni. 
pmVsct  amquim  tcmpu^  vencrit  fi  nwdb  fideicommifli  dics  cellericv^ifl 
fideicommilutitvScd  non  difhalit  refponfio  eft,  agi  00  loco  de  bere<'t 
d»rio,vt  vcrba  (bnaiic,td  eft^jui  no  tam  vt  hcres.quam  quali  muuftet 
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fcjjeft  herediutem  reftitucrc,ac  proinde  qui  ncque  dominmm ,  rc.jue  \  11« 
a&ones  proptio  lurc  habuillc  iniclligatui :  ficrcdiu^  iiquiJcni  riu.iciaru 
|)nii»etuni  quim  icftwuatur.non  UUi  hercJistiduajnj  cllc  \  iJctur  ,qakm 
tideicuiiuniilaj-ij:qucraito  &.  ieiitenuaelt  ifi poffmimntetij.tt.vit.D.  ttJ. 
Promdc  hoccaiu  tnortuo  poft  dicni  hdcjcoitiiiiiih'  ceJcntcni  li.-L-.u.u.tvi'" 
liriononindigetipduj  hercsvt  vil.c  aOi.ir.ev  in  cunia  iiHuo.i  o  hLtcJe 
reaiijfcrantur,icd  ci  fuihcit  vt  compctac  petitiO  bonoi  ,;in  rjttc  foa unt  in  h- 
dcicotnnuflh.perindcac  c.rtcroruin  qu.r  liinni  hdcitoiiiniiiiarii.  hetcdiu- 
te  tepcriunturA'  cjuidcm  linc  vlla  rclutuuoi.cEtobid  ntnuruminii«cctc<i 
/^*w»,Maihus  Scncca,qut  lc .luunculuiii  liacitontnuiiiuiiuijcbai.Koii  po. 
fmlabaiiibi  reftiruihcrcdiutcm  cx  hdeicommiilu ,  hrJ  ca  ro'ij  pu.x  m  u- 
tisnomine pctebar^anquain q.urocij Crcani iam  pi  vjhu  vcrnis , nuitr. ci 
dcbiuroiJTem.ldquceft  euam quod  lex iii.ttdmcmru  hoed;.„  rmptr- 
tatt,md  fmem  ctter*  hem*  Octmnt ptrtutmtnn ,vt  intclligainui  ir.  coJetiiho- 
ixxumcumulo  fiduciarum  qjoquc  hercditatcin  injiiiin.  Dcn.quc  tutcJa 
uUiltcenda tft  pouiis  quam  hctedius  ndcicoiiimill  jru,  1 1  poftrcma  i]|a  le- 
tjinwba  pro'>ant,»*«A4«i  m*£tt  heredt 1  fidmtutno perm./tfe.  tt  c.  Ifq  uc  fai:c 
prxcipuiis  crat  vfusheredum  tiJuciarioruni  vtimpubetibus  piolpictictur, 
&Iubr<»tijtcl(jhdaconimifiircnicdiuinprrrcrrctui ,  wJoquiiur  1'apinjri 
U.iMtm  PoJhdtmt.D.de  xfmr.lft  u*  A^.Pegtfmt.DJe  leg.U.hbtTn.$Mmm, 
Llmtoltmtt  tyD.dt  *nnJtgmt .Dtfticilior .>b:cdio  illa  dt  rjuc  fit cx  /.  j.  C. de 
fdtteom.vbt oim  agitur  de  iidciconuniilbrdtitucnu\  hcicdiuus,iion  aha 
umcn  ratroiie  fideicommufum  vniuerulc  ad  hdcicommiirarij  hctcdcs  j>cr- 
iiJierenegaair,quamquo%l  lili  ipfi  quifidatotiulluiii  j>rcllare  dclnierjnt,ri. 
<l«commUijutoluccciiiilcut,3tque  iu  coiifuiisperadiiiouein  actioiubus 
Rtiila  ndcicommifii perletuuo  Jupcriic j>ollet,iicuubitate  pnffiniH  miin  a- 
liud^iientrefiTipiuiusliiipcuK.r.iialioihcrcJcsliJci^  h.-ibutf- 
lecNcc  fanc  id  ncgatc  vehm.fcd  obferuai  1  volo  111  ca  Ipecic  u  aaari  Je  tidci- 
commiirohcreJiuu«dcbrtoj.uellaf>iJcft,viigiijji,,cll„r.Jvn>l|llC.ldlIj[J. 
cuicuatnhbrrutenieitcodcm  icftaincntoiiJeiii  hercJc»  j>ixlt.no  dcbucrat,' 
&pCTlbtcranarjluceiimifaailircuiUuntia  i  .fcio  fjtt.un  tuille  moum 
pueilrab  hcrcdibu>mpi.rliauoitefidc.con:n.ilI::!  otiobi.i  (ciliiiu  quodidc 
tuillctdjes  pa-ftanda-  ab  iis&:  libctuus&.  Jtcrcd.i.tu,  ,  iJcoque  vix  potucnt 
pr*iun  liberus  fwc  liereditatequm  mou  fueut  Utt.itideiconmullb,/./? 
fmuferme  %*.de  hgmt.iJ.fi  tMt9i.,nfu,.D.dec<,>idu.ejr  d,mcntir.U  CWipBUC*- 
fum  dJtoftmUntc  4  jf.verf.pnefl  u men  emimrt. D.*J  SC.TreM.S.  d  obcum 
potiflimiim  caiilam  quiid  iiiinous xuuj priuiltgiuin  illud  cit.vt  ctiam  citra 
laterpeJlationcinmotam  mrcipfa pauaiui  Ihjc  ipfoqut>J  Iton PnciUiHurca 
qux  ntinon  dcl>eniur,/j«  mimrmm  s  C.ui  ctm,Ut  cimj.mtmex.teji.necrjf.  non 
tft.l.fiumtnyD.de  m,ner.L\.%.vlt.D.devJmr.l:r,t,*Se„.i.vfmrAt.D.  de{e> 
/4M.iimodb  mmor  aJiit.Jut  jiroco ahtu  tiu  folui  j-oflit./.t. m ou,d«m /7.$. 
/'/Mf/w/A.n^et^ir.Ctimigiturif.ptopolito  calupucJL  inorani  palTa  cilct 
«trclUtuuonebercdiuus.quid  m.rum  uanfii.iiualic.:  potmllc  hdeitom- 
nuuipa/ecuuoncmadheredes-Vnushic  liquidctn  cftcx  ctfcchbiH  niot.e, 
Vtexquodicmou  tcftituuoni  iadaeu,licrcd,us  lubcnda  litj>ro  leftitnta 
mpra-iiidicjuiiieorum  quimoramcoiiuai.ciui.i,  haclcmis  &htm  UC  tiuc:- 
commiirum  amplius  nuercidcre  poiiii  vnquam.  Hctc.iutc  cnimctintJu- 
bcir.utpro  rcftituu  proj^teimoiauijltalxmusvtiquc  pro  rcliituucx  voli- 
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t.uc  ceit  juji  i  s,eoquc  ipfo  modo  quo  tellacor  rciticui  voUicr.it  -.  ideoquc  poK- 
moaVun  uctutKto  ridctcoranulLuiouui  iuoram  paillis  fcuit,  no;i  poccii  am- 
plnhearatio  Jinpcdrc  ridciconimilli  ccanfitmlio  cm,  quod  non  poilu  hc- 
reditavrcititu.  hctici  loiatorrnciiiit.HabcTc  iiiii  locum  hxc  rauociimagfc 
tut  dc  rra  : . !  .1  u i  ic  Julcicominuii  rdtituciidi,  non  cuaiu  ctlm  de tra-ilmil- 
llotie  dleiLomiiiiiliiatiuctiicuci  .attcqnod  habcridccx-atprorcil!tutu,iitIi 
lege,  paitnhntt.  Si  poncictes  vcrba  ill.t ,  m$x  Stithnt  antepum  anr-im 
inreetpte>idahertdtt>uefMe>ei,.it:t;jit.  Iruiuunt  namqiic li  m  ca  IpccicSu- 
chusdccclIillctpoKmucam  a  i<  la^am  m  rccipiciidalictcditaix^tjiriimvt 
heres.qui  co poitulajite  adter..t,t!uilo  eguillcc  airxilio  teiiacfltcojjulu » •!< quo 
ibi  Marccllus  traciacnec  intcrpicutior.is  ptiidcntuin  ad  ilktd  tcnatiilctiti- 
fulcum  a.  lubcd.r  ,ad  t ot;cdum  Scich:  licrcjctu.vt  hetcdicacis  rcttiiuuoocni, 
qiiamreLiirabic,ftili-ipL-rcco^ctctur.Atquid  rcfpoiulcbimussWd.  l.f&Uw 
UMi^.D.eod  vb:  dilcrt^fcriptumcti,tidcit'oinnii|l(imrehci:urn  pucro  anv: 
adictmqudemhcrcdit.uc;i>,  lcJ  poit  dietn  tideiconiniifli  cfdctciiidctun- 
fto  a  i  ipiius hcu-  estranfmmi  :•  An  fotti  ickm  qtiod  ad  obictkoiieiii  pw* 
niain,t.i;tlc  .-icr.dcm  m  moralidcicommitiipirltandi  qtiod  pucroeVofba- 
rur,id  clt,vc  ipft  nominitproprtctas  ucmonitiat,hlto  nnpubcti  aut  inir.ot : 
Minimc.Nam  ctli  miliiesponas  fiiillc  illum  iinpubcrem.  noti  pollei  tamcn 
dici  lotractaiii  elfemoram  icipfa  obipliiispcrtonain,cum  prvponatBree- 
ccfiifleaivtcadicam  heredtcateiti,acptoitic!cco  tcmpoie  quolicitdiesniKt- 
commifitiam  celltflcc^emot  iiiicn  crac  qm  pollet  tblucre  impubcu.  Qj* 
modoenim^aucqiiouncfolucrccis  qui  noiniumcllct  hclcs•NecJg'Clf^■,'• 
quam  eit  qui  poftit  dtci  ellc  m  iiiora,  licut  i-eqtie  li  nemo  lit  qtii  folutiontni 
accipcrepufnt.puci  li  pupillus  non  habc.it  a\u>ie\n,l.cumfnUi»r7^rf>' 
pi:lo. D. dt  i/ir.vc  proindc  ndiLtilum  lis  cjikxI  lomiiiat  bnrcclns,  pueniw 
ea  fpecic hulle non  niorlu  puhercm.lcd  etiam  maiorem  xx  v.annis.vtcmi 
triat  obiccfcioncin  qiur  ticn  jxiictac  e\  /.i.if  i./J. de  adtm.  Ief*t.  vbi  fcnbuct» 
rtdcjcomniitluni,ctuus  dics  ceflctit.liccc  tranflacum  ftc  in  atium.ad  fieredeiu 
tamcn  puci  i  riJcicommilfririj  poiius  quam  ad  eum  m  quam  cTai-flatuinut. 
pcrtiiicte:qui  camcii  locus  non  obliac,  11110  potiuscongrttii.Nnii  enim  alu« 
admiitithcrcdcmpixtind  jietitioncm  ridei.omn.:iii,qiijm  ti  ntorapocio 
fachi  fic,qux  hk  imlla,vt  dixtnius,fieTi  potuit,quanditt  pnpillus  vi*ir,noidu 
adica  tcilicct  hcrcdtcatc.  Rcfpondei!diim  igitur  etim  tiac  fpccic  fi  cko»- 
miifiim  iincllevniueriale,lcdlir.piilarc,qi:aniiii5lic  vniiicriip.  .trinionif.ll" 
enim  vei  ba  ^ntemid  tx  hrreditMe  *d  te  pertifnmt,  non  t  omprchcrdurt  vrn- 
ucrfum  ius  hcrcdiucis,(ed  id  tancum  qncnl  lupcrclt  dc  iuctis  oncribus  btf*' 
dttariis,quta  nec  alittd  cu  crtechi  pcrueiutle  naclli^itiir./.i.S  pmeiiife.v.*' 
hered.veldtl.vendJ.teti  t6.e.\.T>uidSC.Trektll.  Ergo  non  vruuofjl*  W«; 
commifltim  cft  ,vt  male  vuh  idcm  Dattolus,tcd  fmgularc:  idcbcjtienccoitru 
eii  ii  poft  diem  cedfiitein  craiifmittaiur  ad  hcrcdem  vt  cetera  otnnia  lcgat» 
&fideicomniirt'almgialati.'iJ)K-eiJni6fideiccminiil^  vt.iiicrlatfj 
ciini cx co cranicar.c .ivtioncsA'  cogi hcrcs  pofiit vt ad  fi  •.eiconimilluniho 
rcrticucndum  hcred  cacem  adeat  &•'  retiicnat,/  /.r#/i.  $.  1.  qtionim  ucvftasn 
dicipotcftdc  aliofideicommillbqtiimdL  viuucti^.Sedrefpd<leoe''5ir'|J 
dem  hoc  fidcicommifliiin  cx  fui  natirra  lingukie,  fi proprietas  vcrbotu  lf*" 
cretur.fcd  fieri  vnittcrfale ex  voluntate het cdis  rogaci ,  nulcnt»  vllam  iacw 
dcdaic^oiieanjfiucreciiictaduel^etlicaum,^  quidem 
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teflinut  line  vlladed  jcbouc.quia  nec  <  uu.  us  Jc.iucboticin  fj-ere  COgitur, 
ncv  jmdqua  Uk.it  conrxa  velpr^  .ervolur.utc  ccila..  ni  li  H  reumi  1 1.1  t  vl 
k  ccductio  ic,quaiiuisia*aci  li  tc.tatir  adiwtllu  dedmeni  ttttnim  hntdi- 
tmrut.  Kxprcila  cnim  a  icctio  ill.i  notcrci.qu.  d  rc  ti.titolmi.c:,..H.-t  ...td.$. 
i.N.c  i..  .j  :.n  e  1  •.  1 1  v.'.ctlan«xca<H,iion  vxj  tc.la  non  i  ikc.h  i  fevut  d  Lm 
rcgulain  .utis  Scdcv  potcttdiciqit<'daitB:ittoliisadd.».i.  boctidc  coii.ii  if 
fumhabcn  provniuctUisfuniptol..i^ccc  tmjMojmc  vcibn^rftrAfr/Y,  i.cu. 
ta  .  .iu,  c:vo.i.iii,iI.i::i..j.ic  nonuni  B-utoli  vjiuni  Vijiuiu cii  lovO  ratii. 
cltJEadciiugicui  faccrc£coiitrariouuodcbct,  vt  idcm  vctbum  ptruttttrit 
lumacur  propti8,nv]ua?raturdctraii(rn.fiioix(idcicnniiii:ri.,'  c  ilinquni.tcr- 
adatlidcicoiinnilliim/uiuscaineiidics  vuliter  ceileut  :quomodo  ItMoetn- 
tcrodcret  li  pro  viuucrfili  habcreuir.non  pro  hrgulariXjhd eig.  i  li  n  ij-CLit? 
dj.quidant  iu fidcicommilliim  vniuctfaicqiuliuillct  f  Nonpotlliflct  tr.tnl 
ruitti  ad  hcrcdcm  fi  eicommiitar]j,reqiiideiupup:lIi,itpucr  uitc  aJiun. 
hercdttaccm dccctliiler.tjtuniuisdv-ruiikitoiaiii patte.  Nuiluin  enim ptiuiic 
gium  habct  pupilliLs  j.i  inditccndam  re  iplanioram  ii  itcmoiu  tjui  poilkei 
iulucrc.St-d  h  dccctitilet  adu  ii-m  hcreditate,tranfmili!lec  non  ui  cjiuin  ri 
«dacoinnullarius.led  quod  diligemcr  oblcruattdum  cit,carquaiu  rmi  ttlo 
um  patlits.vt  elcganur  fcribit  Vlpianus  iu  d.l.\.$  .1 .  verf.  idemdieettdMm.v. 
itJlim.'.e  •m.-.W  u.ct  jtis  illc  de  hdeicoiumillaiia  hcrc.  iu:c  x  K><tptutf  tU 
fArtintcll.gainus  aliutl  iuns  fbrc  in  hcrcdit.-.tcqii.c  maioti  rclitu  cilet,li  dc 
rideicommtlii  vniuettaJisuanlniiilionc  quxrctetur,  iiuclimplici:ei ,  luic  ad 
legan  tranllauoncm  cxcludendani.  Non emni  cllet  locus  1)11.1 1110111  in  alte- 
nuiquam  in  pucri  pcrfonaji  non  mora  ftdeicommillo  facta  dlet  Pufiil  cttj 
foruflis  cjuis  Cotra  nos  motict 1  ex  eo cjuod  Sca-uol  a  rel|H>i:du  111  /.  4  teiUtsre 
loy.D^e  cond^jr  dtmerttt.c\\m  Seinproiuus  togauis  \  t  acccpiiv  centum  pu- 
tionein  ftiam  hcrcdiuriam  reUuucrct  Titte,  colicrcJi  futc,  adiu  iicrcdu.ue 
dccciiiltcr.liniiliccr  cv  Tiuaprni(quamdarciictraMi,&  qiiercrctur.in  hc- 
rejTiuc/orlercndoccntum  partcin  hcrcdiutiv  cor.li  qui  n  fidctcnn  rnlilo 
polletvhcredan  condttior.i  paicrc  11011  pollc.  l^utJ  cium  acciucb.it  tju.rrcre 
an codnio implen  prrfidcicommiilarij  hcre.ieni  pi>llct,li  iu  itiscuc,  vtr.cv 
puruin  fidcicommilfuni  vntticrfalc  ad  licredcm  tranlmittcfc.ur-Svd  iciju m 
dertdum  eit  talctn  111  co  loco  pteponi  ijtc  lcni  ,_in  ijiu  li  voiuiitioncm  Titia 
viucntimplcuillct.fidcicomuiiiiipcrlecuiionem  ttai  liiuucic  ad  lietcdcni 
uumi  pouiil(ct,iionqiudcm  vi  coiittiuonu  cxplct.v .  fc  J  tancj.  .1111 .  unttiutto 
111  niot  a  cchciede  qui  ndciconimilfum  pixUjtcititliis  ci.tt.  tuicnim  tjm  fi 
dciconimifiicondtuoneniimplet  liitipliciicr.non  idarco  fideicommiilum 
itbi  acqiuritjuii  ll Itid  ctiam  cxprcfiim  agnoft  at  poll  implcum  cotlttioncm, 
quomctdo  de  legato  &  hcrediucc  fctipcum  dl  m  l.e%  yui  1  .  .■ir*i>t.,.t.  iO./j. 
dt  r»ndi/.i>^rir.iiitliauincnipecte,ideil  coht-rede  rogato.vt  acccpcis  ce:i- 
Uim  poruonem  fuam  hercdiux.am  reituuercc ,  ficn  VU  j>mc  .     ccncum  ei 
acohcredcdcntur.quinhoc  ipfo  ,aut  faltcm  codcm  tcn:j'ore  iticcrpcllccur 
dentlcKommilibprjrtUndn.  Ouisatim  almv  poilcc  clfc  crlcCrus  Jutionij, 
■ut  quc  alia  mcns  hdciconvoiillarij  vniiierfahs-cui  vtiqtic  tnlul  prodcilctdc- 
dille pecamam,purt'tmquc  fidcicoitimillun.  iecilic quod  htetat  antcj  condi- 
uonaJe^i  uon  prtificcrcc  ad  conliicuendum  in  ir.ot ;t  ncretlem  qui  luiUis  eit  a 
tciutoce  acceptu  ccntum,id  cit,  Ibcim  atquc  ceuttim  acccpitlct ,  tclbtucic 
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hcreditatcrn.  Ac  fane  mulcum  refert  an  [condiuonis  implcndx  cuua  dc- 
tur  pecunia  ei  iph  qui  lcgatum  aut  fideicommilTum  prxftarc  dcbct,an  alijai 
alij  conditiountttm  implctur,non  ctiam  id  quod  tclictum  elt ,  aut  acquin- 
tur.aut  pccnur.Si  verb  ci  lpli  qui  oneratui  cft,confticuit  fc  in  mora ,  procul- 
dubiots  qui  pecuniam  acccpit,  niiiea  accipta  prxltet  ftaumquud  dcbct, 
qubdque  accepta  pccuma  prxftaie  ftatini  iuiluscftaicc  male  a»  dixent  cf- 
lc  cafum  hunc  vnum  cx  us  m  quibus  mora  contrahitur  rc  ipia ,  «t  in  ipeeie  /. 
tmmv^e.  264.1.  DJtfidtietmMttt.(i-lMa*ittf.  c.dt  mtt.tmpt.la.  c.dtv 

Non  cnim  valde*  diftat  hic  cobercs  quiiuifus  cft  portioncm  hcrcditariatn 
reftituerc  acccpta  pccunia  quam  accepit  a  vcnditot  e  qui  rei  a  fe  venditx  pte 
riutn  lam  accepic,nccdiim  rem  tradidit ,  quem  dicimus  hoc  ipfo  efle  jo  mo- 
ra,idc6quctei)cri  ad  rrucxuum  rcttitutiorem ,  nc  altoqui  &  icm  &  prctium 
leuneat  contrabonam  fiJcm,/./jrriwp/<Mi.§.?*i  m*ttm.Um/iMmji-v$.vtmit 
lO.D.dt  mU.tmftJ.liitT*ltt»tii  i(>.$.i. D.dt  rfmr.  Ciim cnun  Ggura  cor.diuo- 
ms cxpvcllx non  elt.vidctui prcti  j  r.ominc  dan  pccuiua , qux  aboqui  cor.di- 
tionis  poritls  impiciulx  cauu  dati  diccretut ,  Ijn  r«/M*e  $o.$.  tamttfi.  D.  tmi 
l.Falad.  Et  conteqiieiner  pccunia ,  quam  in  cafu,dc quo  uacttmus>  Tiria 
Scmpronio  cohciedi  darc  dcbuic,ii  cam  Titia  dcdillec,  cum  non  poifct  wde- 
ri  data  condittoius  implendx  caulla^ieceilario  habcnda  cflec  pco  data  ad  in- 
terpcllandum  eum A'  m  mora  conftitucndum :  quo  admiilb  non  ctt  miruni 
ineafpccie  tra-niiniKi  fidciconimilliim  ad  heredem  fideicommillarij  ,tan- 
quam  fideicommillano  tpfo ,  dutn  viueret ,  moram  patib.  Ideoquc  Ciau- 
dius  eiegantcr  ad  Scxuolam  notat  m</./.  ji/r/S««rr,ScxuoIam  magno  in- 
genio  deiureapenordpondille,cumdubiun  potfet  anin  propoluo  dtt 
conditio.  Scnfus  eft ,  m  illa  fpecic  qux  piopoliu  fuit  Scxuolx  dupliccm 
occurrercquxftioncm  :vnam  illam.vuumtcftator  voiuiHct  ucere  condi- 
tionemex  nsverbis  acttftii  ttmtum  ,an  poutis  duplex  mduccrc  fidcicom- 
miflum  iiucr  cohcrcdcs:  aiteram  ,vtrum  poflct  hetes  Titix  parerc  con- 
ditioiu.  Wiox  quxftio  etl  facb ,  quia  votunutis  defuncli  quxftio  in  xfti- 
madoi'.e& arbitrio  mdKiscft  ,l.va/unidtuy.C.dt fidtietmm.  poftcrior  ve- 
rb  luns.  Ergo  ad  pofteriorern  unttim  refpondcrc  lutifionfultus  debuit, 
ad  priorcm ,  quiade  iure  non  dc  tatto  refpondereiuriipenti  folent  Sc 


debent,quod  Scxuobtpr^cqtcrisomrubusiamihanflimuni  tuitlc  contiat. 
Fccil  autem  Sccuola  non  fdtim  tnagno  ingcuio/cd  aiam  catitc ,  qui  r.oluit 
illam  qucftioncm  attmgerc  an  ea  vetba  tuttptti  ctntnm  racctcnt  con- 
ditionem ,  nccnc ,  vt  aliam  quoque  cffugerec  qttc,  cx  ifta  naicebatur  ,  an 
duplex  fidocommillum ,  an  lunplcx  us  vcrbis  continerctur ,  id  cft  ,  an 
queniadmodumrogatuscratSemproruusTitix  cobetedifuzacceptu  ccn- 
tom  poraonem  reltituere,ita&  logau  vidctetut  Ti  tia  cenxum  dasc  Scmpro- 
Dk>  acccpca  ab  eo  hcreditaria  portione. 

Dupicx  cnitncflc  fideicommiilum  non  potcft,  ii  vcrbailla  mtetptit  ctn- 
tttm  condirionis  tanulm  loco  acapiantur ,  quia  condiuo  nunquam  facit 
difpolitioncin.  Si  vcrb  non  cam  impleudx  conditionis  qukm  pretij  no- 
mine  pecuiuam  dari  dicanius  ,  nihil  retat  duplex  induci  fitieicoinmif- 
lutn,  dumtnodb  mtex  eos  res  agatur  qui  mntuo  fidcicommiflb  grauari 
o  ..    ..•   y.\    .    .  i 


DECAD.  XXXI.  ERROR  r. 
potuerunr,id  eft cohercdcs.qm  adeundo liuguli  hcTeJiuten:  pro  f  la  quifrjuc 
r>orao~chcrcditariavolii.iucemdctu:ict  agr  ou.uuni.Q^itn.  fpecicni  uJii- 
tctractatVlpiaimsiii/.^iirtwwWjiTi  xi  i.cKmriTtt.D.  dt.^r...\a.   i  i 
nas iuflum cllc hcicdcm al iqtud c xua eo  pt c 1 1 arc ,  a^ <. » 1 1 1 •  s . ■  < <<■  o 1 1 1 it i , 1 1  . , 
licct  reh&um  agnouetit.nov.  co  magisunicri  aimttoi  viJcn  pur.lt  vteac  :• 
tum  cogaturpraritatc  ,cam  ul  sotatio  mag'sproipfa  quaui  co  tta  iplurti 
poiitacue vidcacurtvtdilpuut  Marcianu s kx ijm rtttttnt  ;<>.  $  uumtfi />.  *dl. 
ftlad.Sc  noscxplicatumus<Vconic<ftiii'.cJp.i..^cd  h.cc  .ii>.i:i.  tu:oi.uitro alt- 
ona.  culum  tcmotiota  fw.t.quanquam  dignu*  fun  hic  Sc ruobr locu\  dc  quo 
ahquid  Jiccccmus.  Hoc  vnuni  addcudum  rc!ur,li  qui  crunt  qm  i  <  i>  fc  r.n 
prnbabunt  fidcicommillarum  hercdiutcm  non  tranlinitti .  noii  hac  dcbcre 
lllos ratione  moucri  qux pnma  facie  occurm,  qu*>d  gcni rale  lit  vt rtotia  bta 
hcrcdius  i)8  uaftniiutur.  l.vn  f  m  ttcut/Jimo  C.dt cadne.tci/.txtr^/.in.C.ifc 
t  r  pu  Ar.r./tp.tai.cr  l.atm  fittfutiritmj  ly.Cdttxr.de/i.  fi.lcKumill7if.ia  verii 
hetedjtas  lit  heredicav'' .ttt.Influ.de fidttttm  kmHHtm  imb  ver<>  facc  du 
rit  fideicommjrjriani  hetcdiutem  nOpoflcdici  propr.e  hercdiiateiii,  ctim 
deluiaceflchereditas,hatqiiepairiniomum  defur.cti  cxquoaJuacJi.  AJua 
amctn  eile  necefle  eft  antcquam  dcfideicumillutrachn  poIlii/.i.C"  £4.  D. 
*ASC.Trtbtll.rxc\im  dicimus  noeicommiliaiiim  hereJicatetn>iiori  un  li- 
e  jficin  ,iis  ea  v.  qui  luinc  ficheredicas  quam  quxaliquando  fucrit , ant.vt 
lijquv  cum  Vlpiauo,  111  l.tnfidttcommjfitrui.  &.§.  -iMttcs  D.  eti. ;  J  quod  U,:r 
heteditatis.  t^u.!iiquam  li  quis  pcrgat  quarrcrecut  hetedius  non  adiuncn 
cranfmicucur]2iaratioquatciiJa nonclt  ,quam  qu.r  fccundtim  nosfiJct 
commilTiquoqucvniiicrlalistr.infiv.illiuncmiir.pcdii  :  nimiruiu  quod  ficri 
ncqucat  vc  isjCuiviuoJelatafueracfiucextcdUriicuto.litic  ab  intcftato  here- 
duas.plusiuris  ad  heredcm  fjum  tranfmittac  ,  quam  illc  ipie  tn  :n<>rt:s  fin 
inrlaJUihabuencexr/,<j./.rlTmfl^/j<//iiW54./>^<'<'  't\t«  w.  Acq.un  amilic  he- 
resius  adcundicx  quo  inftanci  cepitmon.quiacxco  inllariu  certtim  efli  co> 
pit  non  poflc  ampluWci  acquiri  hcrediuccm ;  qux  ncc  finc  aditione  acqiitu 
pccell.nct  pcr  adicioncm  arquiii  m  inllanti.cum  admo fic  fatliarihil  autcm 
iitturalitcr  fiat,ficrivepoflic  m  lnftanti.lid  omnia  iutcinpotc:  1'romdc  iHud 
Ctiara  vetumctt  dcfnlle  hereditatf  viuoeidclacain  cllc  ,e\  quo  Ipcs  c  us  ac- 
auitcndr  ir.icrciJit,quu  ncquc defercur  a  lege  here.licts.ncquedcl.ica  pu- 
leuctat  quam  quis adcundo non poflit  confeqiii/^c/.s/»! tji.  D  de  vtrb  jign. 
Necetum  lc ■.  quidquain  facit auc tetinet  ftuftta  mSmagt!  qu im  natttn.  Mi- 
rumigitur  non  eft  lusadcundi, quo<l  viuoinftiruto  aut  agnatoproxin:<i  11  ■ 
lerctdit,  liquidcm  inflans  mortis  vitx  adfaibiiiir  l.^ut  dnti.%  $.\  D.dt  man. 
":Um.ro-A  pollc  ttanfinitci ad  lpfius  hercdem.tjtu  ncqnc inlticutusncq; 
agnatusproximusrepericur.  QuamrattoMcm  non  trauf- 
mittendi  lunsadeundi  nefcio  an  aJhuc 
quilquam  bcncdo- 

cucrit.  T  iij 
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o m  xodiss tM e  tra&atiohxc  pixccdenti  fubrcctctut.Pcn- 
det  omm  cx  iifdcni  puncipits  iur  s.Teilatui  hctedcm  lnllitu- 
itumTitiuiu  togauitvi  hcrediutem  poft  nioitcin  fuamre- 
I  uituerei  Sempiouio,  ltcmquc  Scmpionium  vt  poftmortcm 
I  fuam  reliitticret  eandcm  hcreditatem  Mxuio :  Si  vtuo  Tiuo 
dccclUi it  Scnipoiuusjdciiide Tiuus  (upcrfluc  Mjtuio  :quxri  foletan rtdct- 
comm  lluni  Mxuio  dcbcatut ,  an  vcro  mtcrcidcrit  pioptcr  intcmiptuiii  ui- 
dmem  i;raduum  fiocicOmilli  qucin  teliacot  picfaipfciat.Li  vulgo  crcditum 
clt,pa(linicjuc m trtbunalibus  rcccptum  i.  tcrrupcioncmgraduum  non  viu- 
rchdcicorumillarum  fubititutionem.  Sicenim  Gutd.Pap.poft  Barcad/. 
tjiMndnt  6y.D.dt  ncjtur.hrrtd.  Cuius  lcntcnt  x  ratio  tlla  afterti  fulct ,  quod 
lubltitutiofidcicommilianalucpaitc  litlimiijsvulgari  ,c:lm  pcrvtiamque 
ftwcedatur  tcltatori  non  lieredi  cx /.  nhtrtdt  41.  $.  cum fiiu.o.  di  vnlger.  tfr 
puptll fntfi 1.2 .D.«d$C.TrtM.  Vulgaicmporrbfubfutuuonemcertumeft 
cxgraduum  intcmrptionc  non  vitiaii.quia  fubfticutus  fubtbcuco  ccnfctur 
{aaihiutMii\lhiuiodift.txol)nedtjnprmap.&dJ.juA»diu.  Eodcm  igicut 
modo  voluntin  propolita  fpcctc  Mxuutm  fideicommiliaritrm  Senipcoru) 
pro Titq  tideicoinmillanohabeiidum  ellc.  In  quotamen,m fallor  ipfc  , fal- 
luiiiurcuidcntillime.Etiienim  fidciconiiiufliiius  vulgan  fubftiiuto  fimilts 
in  co  cll.qubd  in  bouis  ictlitous  fucceditaion  in  boiishcrcdis,  non  ideo  u- 
nieu  vcrunieft  fi  jcicomniilurium  pevindc  fuccederc  tellatoii,  atquc  iucce- 
dit  ei  vulgarisfubltitucus.  Siqyidcm  altcii fucccdcrcdicitur  .lllcqui  ui  alce- 
rius  bcrcditatc  fuccedit,vt  dc  fubltiiulo  vulgar  fcriptum  cft  in  d.l.<putndnt. 
At  fiicicommilTauus  non  fucccdit  111  heicdirate  tetuto:is,quia  ncc  hcreduas 
vllacftquxiamperadtuoitem  iciliuetfacu  cft  pattimonium  hcicdis  ,fcd 
fucccdn  u\  cj  quod  fuit  hcrediuus.qucmadnioduni  ad  fir.civ.  fupetiotu  ca- 
pitis  diccbamus.Non  ergo  potclt  dici  fucccdeic  As tu.ttonon  mac  s  quim 
hcredi.Ex.  iu  co  maniiclta  diftctcutuctt  uocicdmif7i,&  vnlgaus  fubltitubo- 
nissquianon  utilm  hctcditasefteain  qua  fuccedu  vltimus  fubuitucus,  fcd 
quod  magis  cft,ea  tpfaheiedicas  qux  tuit  delata  primoinlututo1>cum  adiu 
nunqua  tucrit,nec  couucrfa  tn  patriiuoinu  alcctius.liiie  1nltr.utJ.11uc  fubltic. 
aiioquin  lielletadiu.nihil  fupctclIet,quod  dc  vulgai  1  fublututione  tractari 
pAXilyl.pofi  Adit.tn>  ,.C.,rny,iL:r  *JtU  f«jVirlt>dcqueeuamcft,qu6d  lcgau 

ab  u.ftituto  tchcu,  intclligui  .tut  a  fubftituto  vulgari  t  cue  lepcuta ,/.  Ittit 
ImptrMor  y+dt  Itgdt.  i.at  non  xque  bcnc  quis  dixcrit  legata  ab  hcrede  rcli- 
clatenfcii  afideKommilCuioiepctiu  viexiplius  fideicommiilarijpciibna 
vnquam  dcbcantui,  quoniam  cilm  dc  fidcicon  miflb  hcicditaus  quach  non 
opottcat  nili  adjtaptius  heteditatc ,  fien  nequt  vtnondebcantut  lcgata  ab 
hcrcdc ipfivqux ab co  tcttatox tcliqucrit,lblaque  illa  ir.fpcctio relut ,  an dc- 
ducfcis  lcgaus,an  cum  01  ere lcgatotum  teltitui  fideiconaiiifTum  teftater  vo- 
Juciit  dJ^.iMtm  i>ompcnun.DjtdSC.Trei.iua\  aec  iudacotuiBiluno 
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relinqui  legata  pcttTunt ,  vt  ncqne  a  lt-gauiio,lcd  tideitomranla  ur.ttim ,  vt 
liribit  Vip./»^4«*  hgM.S'*  /c^rf/^ww-piopteica  qu.  A         i  o  mli  unpe 
rariuisvwbisrclinqnuntur,vtinpiiiitip.tiutil.t:t.\  ij>i.i  i:s  ici  i.nr,  n  pct  ae 
aate  al/J  quim  libiA:  liccedi fno n ciui  pr uuius  eitjict  potvtl,  Ikx  dci  ct,  fcd 
rrei:ei  ui  cam  rcin  netdlaria:  fuiii,i:cquid  ir.n.iis  ho::ti:i\  at  muiti  .1:111 1« 
fatfhrm  dici  po(Tn,ljidti<ommtjfum  ftJ  ptu  tfi  msliAs  114.$,  Afud  Mturiti.», 
,U.r:t.:\  !  1  Vtrf&hxc  diftn{um*t.C.coimi.»n  de  lefti A  .\\c  idtiu.ijniurirt 
n6clYeboiianifideicommiirar:|&:  fjbltituti  vuKvimtou  parattonein ,  iict 
cjuxtauoflcit«fubfiHutu$vu!gajiterluL'U;iuii  icr.feml.is  lit  ,(ubfl  lUOu 
mttituto.carukui  faccrc  pollc  vc  fide.comii)  ill.it  iitl  hdc.i  oinn.iiLt:)  dtbcat 
vjdcri rideicominillirius inltituti.  Nequcfaix dehoc  uubiubuq  1; r* 
intelligct  qua noj moucnnrr vt  conaamttipictti  lo  tun.in:  1  .m:u'i  quoJ, 
>tfupcniicetaj>ttcprobauiinus,nonalii;dhctcdiiaii%rtdcii.oii  1:.  HuUl  dcbtN 
npotllc  ,cjuimcxquotraiiiire  jiolTiiit  actioncs  111  ndcicotim.ttluin  icn.uul 
eoiifulu Trcbelluni  autoriiatc,iic  alioqm  cuerut  vt  ua  fl ato iti  fidcicdiiuf- 
fanom vniucrfo hcrcditatts commodu , hcrc  itaruo:  cia  rcn  .-nc.u ■-.  pcr.es 
httedcni,quijK)IIcaquimfeincliisoblttiCtus  tllctajnt  ex  pattflatc  lcj;i> 
doodccim  urHilarum.poftca  fc  mexucrc  non  pocdtJiori  magpqttatn  herc 
tWnanen amitceredi non  intcrucniat  aucotius  lcs^is  tfd  lultcm  lc  atuuoii- 
fijtoquodlcgisvirn  rubcac.  Poitofcnatufcor.fiilt..in  l  rcbcll.ai.uni  quod 
«ofl  in  hanc  tcm  faclum  cftjion  aiicct  pautur  uairti.c  acuoucs  hcrci  itai  ut. 
liueacbuas.liucpalTiuasabherctlciii  ndeicommilIatium,qiiami1  rdbtiu- 
turhctcdiusco  ipfomodoquordtituitcltatoi  volunAi  l.ftdttprattitm 
TO.D  mdSC.TrtbtlU fi  muhrr  w$.tx  ttft.vJt  tur.dot.  Nemc  atitem  .lixcvii 
reftituihctcdic.itcin.uciiti  teftator  volun,  liTituis  qm  etat  «  fftOU  icliitucrc 
Semproino^rciucuat  Mauio  .dequonou  fiicrat  rt^.niisj]uaiidoqiiititm  li- 
cut  alacitpeifoiiaScinpioiii|,aluMjuij,itacValiud  ridtitoti.illiiin  ,  (]ttttd 
i Titio priiunduri. lic Stmjnor.it>,aliud  vetu quod  i  Scmpronu» pialiar. Jii 
lit  Mxtuo.Ergoficn  non  poteft  vt  fideicommillum  qiiod  Sentproruo,  n  \  uie- 
ret,pr<rlbndumclVet,eoum  prxdiluiiCroreu.itu.nui  Mauiojiuc  tcttatt  ertt 
verba infpiaas,liuc tctiatoris  voluntatcm , liue uemquc fciatn&tvuulttau 
cot itatcm,/.Zjir»*/  78.$./^  r ktrtdts. ».*d SC.  TrtbtlU.tjutdim  ^C.Ddt  bt. 
rtd.mflif.  Omruuivt  vcvo  actomniodacilTinuis  ifl  harc  icm ttxms  milu  fcm- 
jicr  vifuseft  illeellc.qtienuefpoiiliim  Mavciaiit  prabccm  l.fitms  14.  d.  ad 
SC.Trtbtll.  St  cius,it:qu:t,qui  nouiffimusexlibciis  BMCCICtM  pane  hctCJi- 
tatis  propinquo rcttitui  paccr voluctit ,8t  ftmul fiatvcsd.cni  ftttrm  ohci mt, 
propinquiim.fi  non  ofteiidentquis  nouiflin.usol  ulki  adpaticai  hvredita- 
tisiiouarlmKn,fcdmatrccxSC.Tcn.advtriufq.  hccadjkitt  tv  n.utti ,. .i  ctle 
conttat.  Ambos igitur filios  pater  iKtedcs  mttituetat,  cV  qmdc  cx  aquis  por- 
ctonibtts,vt  proindenon  pollctdtci quuquam  tntefdlc fidekCn  lllaii),  vtifj 
huius  a,.  illuisportioncmcxhdeitomiiro  habcrcc.  Ambo  iii.uil  pcncrat,  vt 
nerciri  pollet  vccr  pnor,aut  poftcrtot  decclIiiK  t.ac  colcquctcr  cuau.  cx  vi  & 
proptiecatcvcibotii  vtciq.  rouilTinmsdtteflille  vidcbami.quu  rouitTin  us 
ilieett,!  on-antcquealius.lcd  poftque  t\e\x\oJ.fui duos  y  D.dtrtb.dubMn 
hac  fola  rationcn.otusTryp hontnus  cocludit  111  ca  fjwie  qv.au.  ibi  ciac.ac, 
cnm  qui  nouiUin.odctcdci  t,  exduobui  impubcnbus  pupiilantcr  luWtltU- 
tus  Crat,duobus  iti  nauc  lin  u!  niortuis.vctiquf  cx  lubftmitiorc  pup^llat :  he- 
tcuem  cllc,propcaca  quoa  uim ncutct  tiaui  fupttllcs  faijb  a"'bo  vli;nu de- 
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ccfHiH-  iuulligmtiu:liuit  c^>u4Uui:>  lcge  duodccim  tabularum  proiimtlf 
apiacusdiciuir  euam  is^ui  loluseit,quique  iienunem antvcedtt.  /. i.$ .proxt- 

tnus.D.v.td  f<g>r«r.qiiikl  &:  U.npium eil  ui/.r.v  dutbus \\.D.dt  vul^trx? pu- 
pr"j 'nbfit:  l ir^xtmhj  yxJ.fnxtMt  1,»./.«»  zmitun  iCi.D*  vtrt.figmfie. Cur  116 
■eiLUrtk  in  tpecie  Mantai  ia.lmu.t  inus  lidcicoinnullarium  ,  liccci  01 1  pofllt 
oiv  idctc  vjuis  1  bcxonuu  polltemus  dcccllcui:  Non  quxrocnr non  admiua- 
r.11  jd  pouioi  emviiiulqiie.quoniatr.  v:rico  noii  lic  ci  rcliciumellcridcico- 
nulliim ,  vt qui  pofltcmus  dc-Lcdetet , hercditaccm  ipli  tciticiicrc  cogctctui, 
(quo  cjfu  roi.  dubuaietii  quin  ad  v triuiquc portioucm  ex  hdcicwmntfb  ad- 
mitci  dchcrct  ctnquam  iwpleta  111  v  tuulque  perfona  hdeicommiiTi  condiuo- 
rte)  fc.l  itavt  nomiiiauiii  p.uum  duiu.ix.u  iu.ud.taus  firat 'n  fidcicotrrruil 
futn  vcnnc  wlcacot  voluenc  Propccr  quanicaufiin  abfutdui  icllct  nus  uxu 
ei  d jic.cui  uA ator  ron  mii  p.utem  dcdilfct ,  ac  in  re  tcilatoris  clic  Itbctalio- 
rcs  ipfo  teltacorc,/  dttnar  yj.tn  fin.prmc/ ftfla  6t.jj.y7 fub  c»d,itont  D.tdSC. 
Trri-  At  dc  illoqu.rio,  &:  qtieroi,li  vera  cll  inu-iputu  fci  cenua,  qu:  hdcicd- 
milliruni  fuhlcicutionc  cxgraduum  nuccruptioivc  nO  vicrati  volunt,  cur  r.on 
adinittatur  luc  tidcicominiliailus  laliciu ad patteui  viuuscx  libcns  limul 
ntortuiSjC  im  nc.cllc  lic.v t  vcl  alccrucci ,vcl  limul  vtcrquc noutLTimus  dcccf- 
icric  aLqucitJcxtiu-iu  cuiinim<>do\o::ditiol>ducou'.mii7i,ncc  quicquam  rc- 
fci a;  aut  r.iauis  liipcillit)s,q.u-  vtr.quc  lucccdit  ah  intdtato,auc  hdcicomif- 
iar; j,an  hiuus  vclilliiis  notttoci  rclutuatur ,  liquidcm  ponimus hctcditarias 
poiuoncs a-qualcs  tuillc, cx quihus  luctai.c  inltituti.  Si  cmm  poncrcs  factas 
ti-.^.ju.ilv...'.rni-il  lucilctvtvcihjncvclillani  partcm  ridcicommiilariuspc- 
terc  poif  1 111  probaicc  vcl  hunc  vcl  illum  poltcuuicm  deccLTille.  Quamqui 
fi  e.t  poicioiu  ,qux  mn.or  cllct.coiucntus  rlle  vcllctr.on  videoquid  ci  pollct 
oliiici.qiiumiiiiisli.inc  faltcni  colcqui  dcbcict.qtii  alioqu  n,id  eft,  11  r.egaies 
nouilTimum  huuc  dcccilulc qui  uiinorem  pottiuucm  habucrjt^ioc  iplo  ma- 
ious  pcieiidjr  lus  i'ji:c!u:i.i:i..it(.'.."^i'jw<  j».  f.eitm  iln  *d$C  TrtbtU. 
Quiil  ctj;i>  iliud  clt  quod  ruicicotimuiljrium  hucpodiiintocumcxdudi.fc, 
vt  ad  UCutram  patti  admittatur  ,t]ui  ad  nouiHiini partcm  vocatusctt,  vtrocj; 
licec  nouiilimo dcruncto  •  Vna  ccue r ^tio  illa ett,  quud  ct'im  r.on  lit  vocaius 
nili  ad  pattem  hcieditatis ,ncquetotam  hereditatrmconicqui,vciant  dixi- 
muspoteli,"  ciy.  pam>hJcicuii:uiirIumpcteic,nili  probct  pr.rcilcquu  ex  li- 
hcrivjjH.tiicn.usdccclLric,  qiiodalitcthcu  nulloniodu  qucacvc  rcicicuatur 
ci  hercditasex  Ticbclliano,  nec  pcoindcvtincumtrai  ilatioaciionum  liar, 
lineq  u  1  amcinogi  nutrcm  ci  rdcicucrc,ncx arquuin.ncc  cdtatons  voluutar 
liconlei  Uivcuinctlct.  Uaqnc li por-eres fub cadcm  vetboiumcoiuepcione 
fat>ain  fubtututionr-m  pupillaun^idcAvin  partc  tanuim  bcte  icaus,  hoc e- 
tiani  livulescxpreilim  adaito,ne  coca  hcccditas  ad  fjbibtutum  pcrucnire 
poflccjinii  pcnndc  tamcn  diccndum  clfct.lubltituto nuilaui  pancm  dcbcri, 
fiiion  piooaretquisiHHiiiilinusdecciTiflci.dummcxki  vcl  pattcsfaccar  cilent 
xqualcs  a  tcf.aicxc,  vcl  ratus  inxcjualibus  ipic  rninote  contctitus  cllc  vcllct: 
ncn  pc  ipua  hic  dc  transfcrcuriis^dtioiiihus  quxn  11011  opotcctct  ,nui  dc  tis 
ipj  cxpoicllaiclcgjsduodecim  tibulaium  a  uitatotciuhciafcm  cransfc- 
uii-.citt^idquaruniaaniJationcm  iiihilaiiudcxigitur.niiivt  hctcs  iicu  ,  qui 
cllc Ct  voluic  &  potuit.  hi pcopoftto autcm  is  qui  fubitiuicuscflcc in  pane 
"  •  ..1I111  i,quaii.i.:.-.pu  biier.ut:  poiJet  vtcrex  lmpubcubus  dKmiuttm  po- 
iucmtu  obiulct,  ptobaict  umt;i ;  aulc  vcl  altcruuu>vcl  vuuu.q.  nouiilimtj 
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«JcceiriiTc,3citapupilLui4fubiliiut:o!iiiCondiuoiifni  exci;:i!c,q.;n  litcruttti 
eiicmlK.omniiione«:dledl,vt\cl\tciqivcllalteiii  altctutet  to;,.fliti  osde- 
cellctit.NecaliudadmittetSiiivulp.iiiriibiiituto.iifi!  giusTiiiovS.  Scn  pro 
nioiiittittitishcrcdibusJlibltitucuiii  tu  flcM.cu.uin  ir  partc  duntav.at  lilsut 
quiexiiilucuusnouilllmusantcadtcamlKrediraiciii  liccfliilec  ,a,U9  lioc- 
uajncaTutia<fur.dumclIc'tdeuanstcicndisiii  Mxuuiik  .ict i«>:  ibus.noi  q  c 
fuiflcnt  vnius  cx  inlututis,(ncc  civm  vllas  habcic  ponfl  u  lutucus  qw  noi i 
diit,c:luir,on  uanltat  actioncs  111  mftiiutuni  quatcrusirltiuiius,  led  qtutc- 
nushcicsdl)!cdqiu-tcttacocis,quod  ipfunt  licut  cxfoiiusltgis  Jno ;  Ci ntn 
tabularuni  potcilatc  fit,non  cxfcnaiuflor.uuuTtcbciluii:  jutoiiutciuiic 
nat,iulul  unpcdlt.    Elhmcquoquc  pctci:da  dt  intcrpictaiioccr.Ihtiitioiiis 
luluniancx.qux exut  m  Ifti.cimHj.  pen.C.  ad SC.  Trthtl.  \  bl  lcptcin  caius 
proponuncur  in  quibtuplatet  kiitiniaiiouaiistcrii  actioncs  m  fidetcon  n.:f- 
unum.qu-r  olun  ttanstcrt i  non  potctart ,  qnod  nscaiibus  non  tcf:  itUCfCUlt 
hcrcd  tas  co iplb  modo quo rdhuii  tdtator  voluiilct.  Pi imeU  i  afus  cll.li  hc- 
red  tas  qux  pupillo  rcttitui  c.\  fiJticonitr.ilTu  dcbuit ,  icllicnu  lit  (ili  tutori. 
ami  pupillus  aaJuic  fari  r.on  potTcc,  ncc  proii.de  rcftnui  hcfcditai  pupilloi- 
pji,auiorc  tutotcSccui:dusclt  .iipupillushic  fati  qtm  em  poflit ,  lcd  abfeirs 
RLTcruus  ll  hereditas  funofo  rdkitucnJj.icttituu lit  iplius  (o!i  ( uratoti.Ni 
funofus  ncc  voceni  hiberc.ncc  prxicns  cllc  cieditut.  C^turtus , qui  ttej  rn> 
piicito*  coutinct.li  vcl  pupillus.qui  atttfau  non  potc!t,Jut  abtcns  df ,  vcl  lii- 
nofusiogatus  fiietit  dc  rdtjtuciidarn.itdiute  ,camque\cl  tutoi  pupilli  ul 
curator  t urioli  rdutucrit.  (^imuiM  • 11  ',crcs  ru- itus  dc  rcl\ituci:d.i  neicdi- 
Utecclauciitfc.ii  Ion  alo,nccc<igi  pollct  ad  adctir.dumcv  tcltitucndum, 
fiucantc  .liucpolt  Iitem  contclcauni.  Scuus,  limoiicpixuentiishiclitics 
puft  .•  d  it  am  qtndcin  hcic.liutCTn.fcJ  ante  tdlitutam  cain  detelllt:t,i  uUq 
pcniujs  relicto  fucccuW.Si  putr.us «V  polhcmu s  cftis  efl  ,;i  ptni  os  fid<  lco- 
nullariusaltcn  heicditatcm  refhtucrcrogauislit :  qtu  cafus  ad  cuni  dequo 
noflra  difputauo eft ,1'ropris acccdit, qtiia  rec  alia  latio  c: at  ptoptci uin 
otimnon  pollentinkcuiidum  fidetcoiiimilljnunitraiistcrii  achones  j  jui- 
nio.quani  quod  icnatiiiconfuluini  Trcbcllianum  ucpiimouittilm,nor.itia 
dc  fecundohdcicomniillaiioIiKUtumclIet ,  iu:m«].ie  detiJcitomniiiTjxclli- 
tuuoncqux  ab  hcrcde  ficrct.non  decaqux  afidciu>iiiiiiilfjiio.C.rtcris  uuo 
ommbus  «juoqoc  luptadicti*  calibus  licut  comniiiuc  illud  dl  vi  in  iis  non  fiat 
tcltamoo.qtiomodo  tettatorvoluitju&antelultin aiium.vtcxciufu  0J1  rc- 
Hitntiot.ibusachoiics  uansfcni  ntmpoflcnc,  ob  MqUC  tiJcicoiiiiiiifltun  ,rv 
tetci Jctc r.ccelle cllct.Jlodic uaiisfcriiiiuir,p«>itqiuuiiu plactut  Iultiiuatio, 
cuius autotiuti  abfurdum  cilct  munls  ti ibu',quain  poteltati  fci  atufconfulu 
Trcbelliani^ui  fane  faicndum  cft  fuulc  con.:iuor.c  illa  maximc  deroeatu, 
icd  niuJto  magis emfdcm  lulliniani  NtutU.  ae  btrti  ij  fAlnd.c\\ix  ludtixir, 
vt  ncc  herediutcm  ipfani  ab  hcrrdc  rcgato  adiri  ucccfi  lit ,  fcd  eo  vel  rcm- 
/aite.vclcunclaiiuljceatiplihdcicoinmiirario  vniuctfah  ,  ade«>que  litajis 
nullus  litJegautio cuilibet  aut  fidcicorumilurio  lirgul an  adirc ,  libii|iie  ac- 
quiictc  hercditatcm:polt  quam  conltiuitioi  cm  vix  dui  potdt,quoiiam  ca/ij 
Jupctiitaiiqua  vcl  nccejlitas.vcl  vtiluas  fcnamlconfulu  Ttcbclliam.puctcr- 
quam  li  hcrcs  niftitutus fponte  aJ  ent  hcie-^itaicni.caniqucparatiis  lit  rclh- 
tucre  Iccunddm  tdlatoiis  fui  voluiiuccni.  Hiiu^  cnim  cafum  nmncs  lulh- 
njanj conliicuuonci ictiCtum  rchmictunt,  qmbu»  unien  ctllai.t  bus , r.iiul 
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altud  dici  potcft  nilT  vt  ius vctus incorteftumai.iiflc  fateamur.  Atqui  fpedtt 
quam  uac,umus,ad  hun* cafuni  y»crunct,non ad  vllum ex  ai;u  tjui  luiuniani 
legibus  cor.dreiitur.  Porimus  crum  Titium  fpontc  adiillc  hcrcditatetn , « 
nequc  uc  feiutufconfuho  Pcgaliano  tra&aivduni  fit,quod  lain  alia  luituuani 
coiulttuuur.e  fublatum  crat.tranflaiutncu  in Trcbcllianuui, nequc de nooo 
iureinduiro  pcrd.cl.iv'«(*tf.i.lcdtaiitiimde  fenatufconfulu  Trcbclliani 
autoriratc.Rutfuin  ponimusdcccfrilcSemproniumcui  Titius hercditatcm 
rcrtituererogatusctat.ibliiniqucfiipetellfSljruium  .cuiieititucrocn.iTo- 
nius untutn  debueiit  v  Tiuo  VCtb  nthil.  Qux  Ipectes  nihil  corrununc  habet 
cum  fupra  relatisjn  quibus  placuit  luftuuaiM  uansrcrri  a&.ones  :p(o  uircin 
commoduni  eus  iplius,  cuincvedttaum  rcftitm  tcftatoc  voiucrat  :Hjc  vero 
uansferrcnturincum.cui  iuhil  teftator  reliquiflet  ab  herede  rcftituuonern 
facicnte ,  &  cor.icqucnter  longc  aliter  quam  quomodo  tciutor  voluiilet ,  ac 
quodniagisctt^itrafcr.aiufconfula  Trebelliani  aut Iuftiniar  cx lcgij auto- 
fitatem.Qui'  igituriutcobfecro,autquonam  coloie  dicenius  ttanflationctn 
ficri  actionuiii,aut  iire  tranflationc  rcituuuoncm/'  Necobtidpotdt,quod 
vmun  fiipcrit>ribus&J«alle  quisobiiccrc  vclit,  cum  qu  poft  mottern  fua  re- 
ftitucrc  ncreditatem  rogatus  eft,lt  antequam  moriatur ,  I 
bcne  rcftituetc,  ta  vt  inrtdcicommiffarium  tranfcant  afl 
j  i.C.de fidtic.wo  umeiuafu  no  co  ipfo  modo  rcftituitur  1 
ftator  volutt.  Nam  ntuno  veio  rettitujttii'  hoc  cafu  quotnodo  voluit  tenator, 
oim  mlul  rcferat  an  rogctur  quisrdltaicrcpottnioucm  fuam,au  ctim  mo- 
rietur,an  aim  u.cipict  mori.an  ptidie  cj  morictur.  Hinc  n.-iniq;  cft  ciuod  ex 
ipfa  etia  volunutcyie  dicam  cx  vcrbis  quoquc tcitatotis  qualihet  die  rcfUtui 
hcrcditaspoteft  ab ccsqui.quoJ  prudf  tiflimi  homnus  clt,(ic  in  linculos  dies 
vititt,  quan  poftndie  monturus.quique,  li  vcrum  amamus  ,&  ph:jofbphari 
voluiniis.trim  eua  ctim  viuit,quotidie  montur,  vt  plurib.exphcauimus  /i.ii. 
Cen*tB.c*p.$  Mintis  obftat  li  quis  obuciatquod  fcnptum  clt  m  iftfernum  iS 
§.i.D.fifHu  emtjf  tAuff.  tefl*m.  cum  quiomiliacauiateitatneun  hcrcditatS 
ab  tntcf-ato  poflidct,ii  hcrcdtutcm  rcttitucrc  rogatus  fuit,n6  miniis  eflc  co- 
gendum  vt  rctt<tuat  quam  vt pwftct  cxtcra  legau& fidctcomir.ifla  iingula- 
m.  Nam  &  hoc  cafu  tcftituitur  heredius  ftcun  teftator  voluit  ctim  fidcicd  - 
roilfiim  hoc  ficut  cx.cra  non  alio  colorc  confcruet  prartor  quan .  quafi  adita 
ex  tclumento  hcrcditatc,  l.fifiltus  14  mfix.  ted.ttt.cum  l.ftf.  Quid  crgo  cfl 
qu^-dintcrprctesrcfellitjVtliiie  lcgcuui  crroneam  fententiam  inucxcrint? 
llla  prfmum  ratio,quam  nos in  fupcrioubus  iani rcfutauimus,quod  vuleari 
fubftituto  fideicommifunuin  xquipaur.dum  cflccredtdcrut.  Sed  illud  ma- 
gis.quod  pntarunt  lioc efle  confcciucns  alij  conftitutiori  Iultiniani  ir.  /.  vmc. 
ipraftCMndo.Cde  cadHt.toHend.  vbi  gcneralitcr  corftituit  vctus  tus  comgfi- 
do,inquit,vtliqaaicl.<ftaucfeLerint  viuo  tcftatore,  nianeantqniden-  apud 
cos.a  cjuibus^i  non  dci'ca(lciu,i>ra:ltati  dcbcrcnt/iuehciedcsilh  ftnt  ^iue  le- 
gaurij.aut  alij  cjut  fidcicOifillb  gtauari  pofTunt ,  nili  m  hunc  cafum  veJ  (Lb- 
Ajtutus.vel  coniunciuj cos  anteccdat  ■  fcd  umcn  omncs perfona- qttibuj  lu- 
ctutppcr  hunc  ordiuem  dcfenur.etiam  grau^men  quod  ab  initin  complcxG 
fueriatJvntiant,liuc  m  dando  lit  cuftuJtum,liuemquibufHanl  fkcicndis,  v<jfl 
in nvqrjo,vel  cdiiditionis  implcntLr  gratia  vel  alia quacuit  quc  via  cxcogita- 
qim.ld^cnun  li  iucft,quid  aiiud  in  piopoliu  fj>cciedJCCicpofluoii» ,  cjuim 
vtfideicwwnilfiiniquod  Scmptomo  pixluti  cicbucrat  aTiuo  hetcde,ac 
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ru  v.trcihtut  Mxuto a  Scmj>roiiio,n>aneai  quidcm  per.es  Ticum  prxddu  • 
ilo Scmpronio,  fcdcum  oucrcillud  ipluiii  icliituti.di  Mxu  o ,  c;i  rcinr.tcie 
debjillct  Setnptomus,  li  r.dprx Je.cmlIct?Ai  vidcaimis  ne  couftiutia  lukui. 
quar.tuJibct  gcneialisciTc  wdcatut.aJ  ridcicon.iflalit  gulaua  ia.  t.in  jctu- 
neat.ncc  ad  ncmlit. fidc'Com  l!aiu  .iptaii  jK>iTii,dc  qu  .  d.fpucami  s.  l.n.cr- 
fitatiscium  inaiurcltaiatiovL  ien  pcr  f.bcli.qucd  .1  hdciton.iflis  lii  gula- 
nous  non  dt  qtioo  de  acxioi  utianllauoticquxi^cur,  non  macitqusnrtnle- 
gans,c.Yin  ncc  rideicommillarii.  litgulatc»,iicc  Icgatar  j  fncccflbici  lint  iuu? 
I.jnjdarn  y.$.mhit mttrtfl.D.dt  tdtwi.Xn  viucilaL  iutein  huc:ton  nuilo  tra- 
ttandtim  necdfano dt  de  aCuoiubus  craiisfcrcnd  s ,  qux  potto  linc  alicutus 
lcgs,autfciiatufccifultiatitotiutctrastcrri  MM  pofliuu  ar>  co  qui  no  luii  to 
gatusin  cucui  alius  rdtitucrc  dcbuit.  Aiicqu:  rcltitut.t  heicditatc  cucr.ttt, 
vtcoramodumhcrcditatisfidcicoir.niJlarix  totum  tiai  liici  iucuoicuitc- 
ft.tueretiu",  incommoda  vcto  &  01  cta  omniapci  cum  tcnureicnt  qui  rcsti- 
tuiuct,qciod  quatn  altcnuin  futuruin  cllct,non  fol  Jni  a  tclutons  n.ci .  cc ,  fcd 
eaam  «lulbiuani  propolito,apj»arctcxcaipfaiatioiicqoaii  <mctui  luiltnu 
nus.vt  noux  conttituttoni  colorcm  qyxrat ,  rcnpe  quod  fcrcnclli non Ikis 
anlucrumqutdciti  jmpic&itiir.onusautcm  ct  ai  ncxuin  tecufat.Quis  cigo 
leatdcbcat  Mruiumpctcr.tcm  libiex  fidriconurillb  icUiiui  hciciijuccm, 
ercmus  teftitationc  totum  illc  lucrum  fcnfjrus  lit,  Titius  vcru  tutum  Jaiiti? 
Locuri  vcro  fumtts  hucufque  dc  vulgari  &  dc  fi.icicomn-.illana  fubltimtionc 
addirfcreiiliampimillaris.quam  tatentiir  omncscx  fol.igudtuim  lncenu- 
poonc  vttiftti.  Nainctim  isqu;  habcbatfibuniiVjfibamimpuixtcsfiliolie- 
rcde  uiitiuito  filiam  exhcicdallct.cV  hlio.li  inrta pttbcrtateni  .lctciTillct.filia 
fobftituillct  -,tilixvcr5,lianccqnam  iiutaret,mcncrctur,vx<rtctnfuain  fubfti- 
tutam  voIuilictidciiiJcfiluiinpubcsptiocpoUmodiini  tilitis  quoq-.impuhcs 
dccefiillctiScxuolarclpoiiJitiiijnpolIcfilijhcrcJu.itcn  c\  fubiiitutx»  t  d 
vxore  teftatotis  pet tincrc.in  /.fui  bsbtbJt  4-.  D.dt  vufa.  r>  pup  fubft.  ntn  rc 
quiaj>er  pupiiiarcmfubllittitto; ictn  isqcn  fub.t.iutusdl.fucccjiiimp:;  t 
id  dt  in  nercditatc  impubcnsctu  fiuc  fubltittitiis,  l.ftd 'ft plurti  to.f  ft/u.c  f. 
*d fubfiuutos.Dt  vulg^rpupt!J.fub(l.  Alia  autcm  cll  hercditas prinn  ir.liitu- 
ti,aliaprunifubltuuti,&  conicqiientcr  no:.  potcfl  fict :  vilubltituuisfubici- 
tuto  vidcn  poilit  fubftttutiisinltituio,cim  pijnllans  fubltnuciocft  Uico  au- 
tcmi!ihaclj>ecieapiidS.xiioIanirTatftata  MBjmiu  riLam  quxrrordctef- 
iit^mpubcrcmdcccuiilc,  Florcntmam  lcctmncm  fccuu  .  quoniam  ficum 
vulgointerpretum  lcgctcn.uspn^/  j>io  impubts,itt  :llis  vc.bis,  tum  fii  m- 
pubtt prm  dectftru,n&ez tantum  ratio  fubltitutiot  ein  irtiiam  fccctct  qua- 
tun:  ad  filu  hctcJicacem.quiid  prxfcripti  a  tcltatorccraiHus  imcnujtt  cllcnc, 
iedillaetiam  quod  conditio.fub  qua  tcltatous  vxor  iubitituca  filix  propone- 
batur.dclcciirer.vttiecad  iplius  m  hcrcditatcm  admicu  lurerubltitutior.is 
polIctSicut  &  a Papinianoccipoiifum  legimus  111  l.tohtrtdt  41.$. ptnu/t  ted. 
tuxdm jiater  lmputicri filix.qux  ivouiiTin  a diem  fiium  obnllct,  tabulas  Ce- 
cundas feciiTctric  nnpubcs  fiLa  (iipcrttite  fbrorc  pubcrc  vtra  deccilillct ,  rrrr- 
Um  faclam  dlc  fubltnutiorcmuti  pctfonaquider.i  ptions,qu;a  11011  rc^  fli- 
ma  dcceflitun  ahcriusvetc» ,  quiapubcrcm  xtaxem  cotr pleucrit.  At  apud 
Sccaolani  non  dubitoquindiccr.dum  iitadmitti  \norcm  fulftituun  adhc- 
teditatefiltc.qujatametiifilia prior  deceiTilTct,.:i  pubcst  n  cr  dcccflctat, 
<juod  vnuin  icquuebatur  au  lmptcndam  fubltuuuonis  cw:uiuoiicni ,  cutn 
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aj.ud  P.iPm.e  comrai  io  reqmrcretur  vt  &  impubes  &  nouiflima  deccdcrtt. 

Obidqut-delola  hli,  iScrcdnatcdubiratScxuola .quodeamnon  aLterfub- 
rtituta vxor  h.ibere  pollccquan.  R  xcl  ij.li  rilio  fubltituca  reperireror, vd  filii 
hcrcdititcm  inhlie.cuilublutiica  eiac.hercd.tatc  /nucniret : quorti  vt  pnt» 
dici  n6  j»..reratpropccr  mtenuptosvcdiximus,fiibrticuuonijKra<fuj,  itancc 
poilenuj pranioi tua  lororc  vjuofracre,cuius  nuUadum  erat  hereditas. 


ERROR  TCR.TIVS. 

Dt  ttAr/mijJI<me  andtthna/,  pdeuommiffi  tx  centtQnrit 
tnducentU 

"  ■tmft'- 

v  a  v  i  s  melierculc  funt  interpretej  nofiri ,  qui  pro  certo 
habcuies  quod  tahiffimum  elfe  prubauimus,  Fi^eictOTiifurn 
vniucrfaJe.cuiusdics  viuo  fideuummillario  ceileru.ad  fidci- 
commillarii  hcicdcm  trafmitti  poile  ,ciquc  rcfticui  opotcetc, 
dc  hoc  taiitrim  dubitaiif,  Vtruni  li  f  d.uommilluni  condiuu- 
lulc  lueric,&  ajiteccdcutem  hdciconuiuifidicm  hdeicommillariusdccefle- 
ritJidcicommifli  tianlir.ilfioiaJicm  cx  jljqua  voluucaus  coiucciuraii:duca- 
tur.vt  hcres  lidcicommiii inj  pcrmde  admitti  dcbcat  ad  petcdam  hcrcdiuu* 
reltinitioncni,atquefiucic6ini|l.'iriiisij:fcli  viucrct«dniittcictur.  Ecliciiun 
non  ignorant.quod  iicmo  ncll.it,  eoriim  omiuum  qux  iub  condicioi:e  reii- 
&a  fuiu.nacurjm  iUam  cllc.vt  mortuo  jvndcntccondiuoiie ,  cui  rcliclarue- 
runc,inieicidaiic,qujppc  qu<x  uni  dies  numquam  ccflilfc dici  pofllt  Unit.  J. 
fmauttm  ulifmdfui  conduunt  Cdt  cduc.toll.lMUtreidu        p*f-  Dt  etn- 
^i&demonfir.l.4,.r&pnfD.i)U4nd.dieilegM.etd.lStAtiu,  Florus ^S.f.Ctr- 
nthi  FtUet. D.dt utr.ffc.  adco  vt  fideicommillanuj auc  legltariuJ conditio 
nahs  quajiditinendeicondjcio,credicordjci  nuliomodopofliivd  crt.nccjui- 
dom  co.linonilis,/./,  cut  41.D.  de  obl^.&  *#wi».pucanc  uinen  ex  vtJuntate 
teiutor;jficripo!lc  tranlnii/fibile  ad  licredes  ui  quod  alioqui  a  fuinacura 
non  Jit  tiajifinjflibilc, ex l.tn  conditiombus  19.  $.1. vbtlmtl.  &  Stan.ftn.  rum. 
y&fejf.  De  condic.&  denunjfr.pe(l  Bnld.  tn  l.vmc  nnm.  10.  C.dehttftt  *nt. 
t*ptrt.tibml.&  in  l.vnic.nnm.i.  C.  vtnOttn.  *t  htrtd.  &  contr.  htrtd.  mdeque 
paulatinj  euam  eodilabuncur.vtcxiltimcitin  cam  rcm  fufficcic  quamlibcc 
utium  tcrtatorij  volumaccm muxcx  coiuecturis  colligacur,  nec  Ic  cruciinc 
niii  in  quirenJjj^&  inucrt.gandis  coinechjri»  cxquibus  hoc  uiiluci  poflit,du 
prrtex.uvoIunuciscucnda:aJijaliascV  lcuiflimas  qualcu  comminilcuntur, 
tandcmquc  aibiuio  iudicij  rem  rchnquunc ,  vtfo(cutht>diecxtrta  fcrco- 
nmiaecum  qux  lint .  iuns  ccrtiflinu&:  conftituci.Quamquam  fatctur  dcbe- 
rc  aut  nccciTau  as  clle.aut  niuJtum  probabiles ,  liue  cxiis  qux  in  ceuamcnto 
/cripta  lui.c  dcduc  aturJiuc  ex  iis  qux  teftitordutcrit  auc  feceric  antc  vcl  jx>ft 
conditum  teftaniei,tum,cum  hac  uiitum  diftiitcbonc.quodqux  ex  iplo  ce- 
iUmenco  deducuntur.vt  plurimum  contcnu  funt  fola  prudentu  interpteu- 
tionc.aut  duobuc  ad  fummu  tcftibuy.qux  vcrocxtriniccuj colligunutr,  qualT 
nouam difpotiuoiicni taaant lcjxcin  ccftcsrcquirunc.vcex  conuiiuiul)o> 
«Aoiuin  uaditjone  rcfcrt  FranciltAlantic./ii.ii.  Dt  anttQ.  vltim.vtlmntJit. 
■*o.Ego  verbJludjifuniim  a  wris  rauoncprorfusahoiumeircarbicrotr,  vu 
liteat  tcftatori  quantunicmnque  cxprclTTs  mbis cauere  vt  lcgaxttm  vel  fidei- 
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•ommjftumcoiKiitiorialeaJhcrcdcmtrajirtniuatiir.  Quidenirn  ii<*.  alfud 
dtqtianicauerevtlega»  velridcicotmmlli  condiucM  alis.itcs  luum  ccdat, 
non  ex  tcmpore  iniplcuc  coudiuonis;  AllDoa vcl  utquc clt  caucre 

ne  lcges  m  tdumcnto  fuo  1lh:u  habeant ; iquod  lamcn  a  i  c 
iimni  tij  ww»fiH(f  ji  di  iWef  t  rhi  rttrmpliim  p  rutui 1 
peiit,  vtvel  tempotc,vclioco^\elLO  .ditione  obugauo hcreJu  lcg  itotum 
nominc  nniatut.  Lcgatutn  cr.iuiquod  femel  dcbcn  «rpit ,  fieri  iicquitvi 
adccnam  vlque cotiditioncin,aut  ad  Lcrcum  vJcjuedicrri  locvunve  dcbcatur, 
c.im  neqvtepusjneqiiccoi.ditJo.iiecj,  locusitt  toUenciffcibiigatiu  u  ,ui»ri  a 
gtsquani mduccmte (§k^g*(i$nmmjiti  ^^.i.n.de  obltgM.  cr  tthon.  idq ttc 
adcovciuiiieltvtquamuis  itipulator  qui  ad  luiuiii  vicjuc tempus ta  cum 
ijiideberivoiwVipoiUeiirnn  cpK 
uenu ^  vcldol»,nonidemuiiic.idelcgataiu)duipolTi£ ,  lip Otttiei ii|  i 
nruendxlegatotumobiigauoiiitdtaioi  pra.it  nuit,lci;a:iiir.  pcifi'quatul,d.$. 
\.vtTf.pl*xi.uina.d.ljt*to»  potefi.Li  lauoditfacntix  cit,  qttia  u*  itiachu  • 
lcnt  cx  contrahentium  volmuaic      quanitm  autoriucc  iuruduifoadptt  <- 
bentur,  cuius  ruic  certas  inducciidis  pct peiuandiiqtic  Cs;  rimci.dis obbgauo- 
nibus  formas uidume.fumuiit  uiuc  vircs  iuas ab  jrquiutc racuiali &:  a iuic 
grauuin,ciuatenus  ex  fjiwfinfii  .titinuntur.  Al  lcgatt  Gcui  &  Ceten  omnes 
vlutn*  voluuuos fpccies nullomndo  valcnt  niiicxindulgenua  ocdtfpdt- 
titfie  legtim,qu.e  liomini|KTmiferunt  vt  de  bonis  fiiis  legcm  fJvcrc  po<Tet,ac 
proaibituo  djfponcrcin  id  teuipus quo ncc  dctmimu  dicunec  vHasJ.vttiit 
Ugtt  110.  ot  vtrifiemfkJ.x.  l> M  h/ftltuU.  5 iwiwi 19.11.de  >r..inum.  tefijim. 
Curergo  tdtatoti  hcercpoilitriutdebcat  cdtra  leees  tcitan,  .t.u  legibusipus 
lcgem  dicete,qui  non  niii  cx  lcgibus  teitandi  raciiluccm  bc,bet,eailiquc  cer- 
uslegibus  conlttictama|uibus  h  patac  nolit.bctnlu: 
pcliatur?  Tanu-  vetbhacmic vis  &autouuslcv;uiii clt,vt  nccpactiones,  it 
aBgtn  coptmium  ftfht  fini  inter  vJuos ,  valerc  patiantoi  ptopici 
pnuatorum  conuenuones  legum  autoriratc  aon  o  lei  I ,  bftudhm* 

m.t.D.*Jltg/dtnd.Lvlt  a.defuts  & hgu.  Quantominus  igiturbcebit  ta- 
Uatori  caucrcvt  quodalicui  fub  coudiuonctcliquctit.poflit  ad  i\ 
craiifmiiuctiamlipciidcntecondiuoncdccclleiit  ?  Qiucimii  iuceltjtm, 
tumiatetineceucd>,velpugnarecum  legibus  ,  fiteuctuin  condttini-.aie, 
qood  tale-mancat vchtcHe  rraiifnidRbiie.priufquani  dtcv  eius  Lctlcnt.vcl  u 
ti.unciimicipfo,fijdcmlct;atiimaut  fideicnintTviiJom  &  procom  it 
Sc ptopiuo habcn  velit  No  i  ncgo  teftatorii  volfinuucm in ccmmtionibus 
pnmum  locum obunere^./.»» tmdniomltia  \^.at(endu.cr  dtmsr/ir. mdc- 

Sefieri  facilc  poilc,  vt  qiiamuu  \ctba  wm  &;  poteftatcm  conditioiu]  ptc  fe 
anuconditiotamen  nulla  fu,ii  tucnt  tellat^t  ea  tnertU  VI  non  laccrctco- 
didonem.autcdtra^qijemadmoduni  in  fpccic  §.i.etu/d.  Itg.  tn  (ondttttntbuj. 
(qui  vuus  locus eltquo  m  Ivnic  fcntetiaui  intetptctcs  abutunuu>d  d>,  !i  tc- 
futor  lu  fcnpfcrat^/wiMM/  htrtf  t<it,d.tm>iai  tfio iiir/.Haiic  eiuni  fcnpwra 
ait  Vlp.pro  condiuonc  accipicndaui  DOO  cifc.quia  magis  dciiainiliaucnc  cc- 
ftatot  quando  lcgatum  debcacur.qiuin  condiuoncm  uifciucnt.i  tti  rouC-.in- 
quit Jioc ammo ruerit hic  tcltatoe  vt facetet  corditioi icm.  Quo cxci.ipio  i> 
tcbot ctiam lcgato iu reliCto,///»,/X voltt, StKhnm dojtgo ,  lcgjtum  quidLi.i 
tlTe  conditionalc  fui  naiuta,idciVque  r.on  alitet  ad  iicvcdcni  legaunj  legatii 
aauilnJui,cjuiun  iilegataiiiis  voluerit  ad  ic  oetuixzcJ.fi  n«  le^inm  6  j.  $.  i  • 
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dt  i.qnaii  cord:Cc  oi.cir.mMCt.i^efic)n.v././;i/4f.v^rcJ^i(»ii69.  Dt  conda. 
©■  demenftr.  U'<J  tainc;  pullc  ficn  cx  tcilatutis  voluiiutcvt  ron  iiclcgatum 
comfitionak  n  tettaiornoiuettcca  vciba fivtJtt lacerc  <.o:.dtiionem,qu<alt- 
cuc  1  epenuinctomutetut  rei  eticttus ,  quamquain  id  cxprcllctic^qiuxi  ctfino 
fecillet.ineilet  uinei.,vt  Marcdiuv  att  111  Lfme  +?.  o>"  Mtdtfi.tn  l.nennum- 
■jhj ■>.  ■,+.«•»</ rjt.nihtloinir.usfacitc cn  tcitatoci  .illcqui,  v tqux  fututum erat 
vt  cacice  incllcntvea  iiexptctlctitpet  modumco  uu.oius  ,non  idcirco  faeat 
CouditkwanjQuai «aoq  jidcm  6c  rtgularc  illud  elt.vt  qiut  ucite  <nJunt,  non 
fac  lai-tachim  co..ditiotia)cMn,/.<i//7iu>W«  \\>?.t»d.t.\.  dt  /<£*/.  i.  Dewque  vc 
]c!,att:in  llt  co.tditio:iale  necne.teit  torproarbitriofaccrcpoccit,quia  eltd- 
Im!  vuluiiutis  cV  facti :  fcd  vt  quod  condiuonalc ctl  lic  t:i  ifiniflibilc  ad  he 
red^  m.isccre  nou  magis  potclt ,  vt  lan  1  dninius  ,quam  vtidem  legatum  &: 
oouutionalc  lic  &  piiitim.quia  hocmcrt  iuns  clt,  non  racb '» nec  igitur  volu- 
utis,quta  qutxivoluiit.it  seit  ,  tacti  cil.non  nitis ,  \.v*lnnttuts  7.  Cdtfideu. 
twtfl.l.erdwt  1  mumap.l  -.t  cxen  ipiuni  quod  adrerre  noitn  folent  de  te- 

ilatorc,qui  (rib  cntiditio!  e  aliqmd  legauccitei,de  cuiusheredibus  >n  alu  te- 
fiainett  parce  locutus  iuitlct.vt  aacr.it  Uald.in  f.fipattr.  num.  19.  C.dt  tnfitt. 
^/itfitfi/.prorfus  improbabilccit..\neium  lcgatum  aut  ridcicommifliim  eo 
mitnts  ent  cnndttionale,acptoiitde  taieqiKxi  aute  conditinrus  cucnturn  lit 
iinii  Lratifmiilibilc.Nili  fortl  hoc  Baldus  icnllt ,iltius  hccedcs ,  quorum  nnlla 
ncntio  facu  lit  in lcgato  aut  rtdcicommillb ,  pcttndc  tanien  habendos  adi 
eilcntitominaii,qualicxaliauiuidem  teltamcnu  parte  apparcat  pcrcrrorc 
omtllam  eorttni  mentionem  potuis ,  quam  quod  fcgataciu  antc  codiuonem 
implcti  dcfjncto.nilul  iplins  ncrcditnis  acquin  tcltacor  vcllct.  Sed  hccfen- 
tei.cia  qtiamuisinterduin  admittt  in  ridcicomuuilispoflit,vt  in  Ipccre  Ijtim 
p '/'.:•'<»  .'4  dt  ttfot.  1.  vbi  ratiouem  Papinianiu  rcdditquoJ  in  cauia  ri- 
deicommifli  vtcumque  ptecaria  volui.us  quarratur,  admittcnda  litcuicclu- 
ra.inlegwsumcn  locum  limilitcr  habcrcnon  potetlquar  voluntatcm  ha- 
be  t  non precanam.lcd  dire>^n&iinperatiuam,tdc6qucnonnu1  apetuf- 
iitr.'i  vcrbisiilquc  dircttisSc  imperatiuiv  exptiincndam  >vtisipfcPapfniatii 
kk'i«oitcndit.  Etli  vetb  lublauhodic  ilta  veibotum  dirtercrtiacft  ,nfic  lc- 
gaturun  ,ac  ii.ieiconimilloriuii  ex  lulliniani  conititutiouibus  iu  /.  1.  t*r  x.  C. 
(tmrnuti.dt  Ajj ^r.eam  tanic ictinctc  iuuac  ad  tcfaUdns  intcrpretcs,  qui  cutn 
rcl  ict a  cuiidicionaliacx  vulunux  teitatons  tranfmiflibilia  fceri  polle  volCr, 
iion  magis  diltiiignuin  ius  nouiun  a  veterc  ,quam  lccau  a  Iidcic6nufl7s,  vt 
v cl ex  hoc  max  nit}  appareacnulla  illos faus  certa  lutis  rationc  mouen.  Scd 
•Sc  11  de ndeiccimiflu  tanttbn  loqucrcntur.in quibus  nu  qtudem  inducct  dis, 
vt  ixieinmali  puui  t,fedtntcq)ieui.dij,fatcorcii  Papiniano  nuiltiim  polle 
coniwfbirani  volunutis,non  utrcn  nili  ineptc  jotinnt  cx  cadcm  rnme&ura 
quain  P.tpinianusprobauit,iustranlmilTioins  inducerc  ,quia  hctcdes  huius 
cul  fiduicommillum  fub  coudicione  tclicbim  liuilc  ponmuis , diccndi  cllent 
ipli  Hdeicommillari j  potnU  quam,vt  l(K]uutur,uanlmiilarij,  li  ob  ui  tatiani 
cllentadmittendi  quod  eorummentioi.emiii  aliateltamenti  partecxprcf- 
iaintclutorinclaultila  iideicommiiTi  percrtorcm  onnlillct  -.licutcV  apud 
Papiniantim  ij  qnorum  onnfla  fuetatin  iideicommillb  muctia  fubttitutiti. 
nihilominushabcntorpro  mutu  >  fubUitutis^cli.qtiodpervoluntatiscoiiic- 
c>uramdii>vuxatcoiligitur,nominatim  expiclTum  reperiretur.  Etui  e  ad- 
mruam  multo  factiius  lagauti j  aut  rideicommilTanj  hcrcdes ,  de  qtubm  te- 
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rtatocnihilditcticp{oiegauriiiaiuhucicuinj|]aruscl[cliil>jdo,  cttiq  u.n 
abfuidwn&ndiculumid  RwrWHl iktncTnononTsdct  quam  vtte-ajyd 
fidcicomrnifll  condiuonalis  iuv  ad  cos  pcndcnic  comitiiotx  ixaiUuuuatur. 
Puotecium  cafu  vkilatur  uittum  voiuus  tctiauim  cui  putcd  inuuit..n  .. m 
ison  cam  dcclarauetit.aut  aptius, aut apcrtnis ,  li  qwd  nt  ui  tciuiuciito  t.  nt 
obicurum,vt  dubicaciotuc»:  conicctut\  iucum  rclmqu  it,  al  oqui  ccttumcil-, 
ti  in  vetbis  r.ullaiitambiguius  DOH  eilc  ad<Tuttci:d.un  vonuctiuani  ,ac  nc 
quidcm  quxitionem  \oiu  t.t;:  Ld/t  *mi  ,'eu.f,  LfltrflaM.  PottetiomatKCtn 
cafuratioipfaiurisdk  atcUatorc^&aiudicc-  viulareiut  ,quod  111111,0. lamfc- 
rendutn  dt.Quod  li  poucrcs  tcftacorcm  iioiiui.auin  pixvcpuic  vt  lcgacum 
vel  lideicomii.illuin  conditioiule  ad  lcgataiij  vcl  ndeicotiuiulloii)  Jic-tciic, 
:  jiliiunercciir.cancoetlet  apertiuscun  hutlc-iplius  volnuiacctti  vt  vcl mris 
ratio  peru«tcictur,quod  ptoctilJubin  Ucctciion  pottiic ,  vcl  \  c  ipus  quoquc 
kerecubus  ldem  legatum  vcl  fideicummilltini  rclictii  cllc  ititclligeieuu  :  quci 
aJmilfb,non  iure  tranlmiiiIonuadmiiccientui,lcdcx  piopriapciibn  ,  vtdi- 
oiblet  ,  cumqutsinlcgatoaut  fidciconimillbaltcii  lubitiiutusifl ,  Ituc  c\- 
prcilim  lioc  iaut£,vtiupradictu  loco  trattacidem  Mji.uc.  1. 11111.7.  Nam  v'c 
topropolito  lcgatarij  aut  hdeicotnhuflari;  lieres.quilquis ille  lit,  ftibltiuum 
iawbgitut,(i eacciutocuvoiuiius  tuit vt  ad  cutn iclivbcouiinoJiim  pctuc- 
turct  poli  moricm  lilius  cuitts  hcrcs  clict,  ,rg.  I.fideutmmfi* \\.%.ht,e  vtrim. 
maQ.i.p/erurttjue.&  %.uuerdum.de  Ugtm^JM  iirrtdtint  ft,  De  legtt.  a,  Qiu 
fe..ccnt:a  rcccpupaulatim,dcillocuam  c)tixti  nicipiet,  An  implcuqtioquc 
cotiditionc  vi  ao  legaurio  aut  hdcicommill.irio,eoquc  teflatocis  libetaiitai£ 
con(ecuto,aliud  hdcicotnmilliim  mduc£dum  lit  111  iauoKtn  hetcdum  iplius 
legaurij  aut  tidcicommillaiij ,  vcdccadcm  re  :piis  tcitrtUCllda  u-gatuscile 
vidcarur.    Ncc  i-ccriintqiti  hoc  qtioque  audacTtetdtchjit  li>  t  aig.  «k.tW 
Vft*  &  l.fHttftmilw  aU  /)e  eondte.&  demon/lr.  praletliin  poitqiiam  in  d,j. 
Goper  lultiniarum  mueiuartjbeneftcio  htctum  ctt  v  t  pollu  iteics  fitlmsa- 
dtionibiis  .itMs  liahuit  contudcbitorcmfuum, aquotucrit  infl  tutuv.li.u-- 
dicacem  ipnus  adire  l.vle.i.tn  etmpnnuune.Cde  tnr dtlib.  lu  rtcc.vi  iev.  ttuOi 
vci  hdciconimillum  q-.tod  re vera uuctcidillc diccndum  ellci, nou  Ibluni  p.t. 
hat  nouum  tidctcommillum  in  gratiam  hciediim  iegaurij  vcl  rid.iiommif. 
ianjabeoir/oprertandiim.qiv  L-g.rtanoatit  fidcicoiiuniiljuo.li  vfuetct.ptc- 
ilare  id  deberct.icd  eti.un  duplcx,id  cll,aluid  qtiod  ab  lptb  quoqoc  lcgatario 
aut  fideicommilfario  hcicdibus  fuisdebcretur ,  liquod  li  u  rcbcluin  Yucrat, 
elict  liie  coniecutus.    In  fumma  niinl  iitccrcrit  an  teliator  uillcut  icgatum 
autfidcicomifTum  condiuovalcad  heredcs  tiai.unitti.anvctbcondiuonab 
legaunoaut  fidcicommilfano  ipliusiicrcdesfubilitucritdupliciter.id  eit,oC 
vulgancer  frV:  per  fideicommilliim  111  cafum  iciiicet  iV  non  agniu  &c  agnm  fi- 
deicomm:fuvcllcgau,adi  cou  fanulix  lcgatarq.uu  fideicommillati j reli- 
tluni  ellet,vt  in  fpccie  /••wbm  \i.Muu.l.eurn  U*  fju  ndeuommtjfo.l.T uu  Seu 
fy.f.SM Ithertu dt le^at  1.   Quxoinniaciim  abfui  JilTinu  fuutt.i  lint.con- 
ciudamus  plan^  nullius  niomei.u  elle  voluntatem  BeltctODi  li  prxcipiat  cx- 
prelTiin  vt  legatum  vci  fideicommifluir  condit  01  aieadheredcs  pcrdentc 
coniiitione  uanUTitttattu.  ttli  cmm  negari  non  potell  quin  lit  111  tcftatoris 
poteiiate  laccre  vtquamms  tcl  £ti  condjtkme  pc  dcntcdecclier:t  lcgatatitis 
auc  fideicommillaiiusnihiio-.iiinus ad  hcredes  ipmu  peruemat  id  qmd  tcl:- 
<^um  fuerat,dcbutt  caincn  alus  vcrbts  id  Jaccicquiuii  Ul  qua;  luxt  cV  icgibus 
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aJuetiaritur.ciiin  pollctiubctevtcocaiuclicnt  ipli  legacari)  aut  hdciconuf 
farjj,  non  cranimilUnj.  Hoc  verb  li  uadt  vt  rxquc  veibts  exptcilis  poilit  le- 
gatiuu  vel  hde.eoinniillum  conditioitalc  ricti  uanfmiilibilc ,  quanto  mimis 
tcteudum  ent  vt  talc  hcri  pollic  pet  nudas  coniccluras  voluuus  ,  vcqiie  nia- 
lotcm  potcltaccin  halte.it  uciutm  quam  exprclfum  ?  Ac  quoniaui  qurad- 
hucdixiimis  non  pcrttncnc  mli  ad  icgacacc  ad  hdcicornttiilla  lingularu  quc 

fiallim  lcgaris.rquiparancur,cciniidacmus,oblecro,quam  luuge  Jtr.probabi- 
lor  lit  hxc  um  tnia  intcrptctum  uaditioji  ad  riJeicominilla  vniueiialia,dc 
quibus  poilent  <Ui  uaclart^acconmiodctur.Najii  li  verum  cil  quod  iupciio- 
nbus  capitibus  probauimus.ti JeicommilFum  vmuci falc  nu  poile  tranfmitb 
adhcredemhMcicommilFaii)  ,adeoquc  ncc  .iJ  ic.u  ,Juin  hdcicommillanu, 
uetumqu  dcm  c.imfidcicoutiniiliimab  tnitio  putum  tuit,ciulque«ii«vrj- 
ljtcrccrut,  ommnoccrte  conicqucus  iit  vi  multo  mimts  uanfmituvJioca/u 
poilit  ciim  ab  tnitio  i  utt  civ.ditionaic,  dciciiicq .  li  Jcicommitl  atiiisanic  lm- 
pletam  conditionem.Quid  cnim  aliuJ  faccrc  poteli  voluntas  tetlatotjs  fidci- 
conuilum  cotiditioiulc  a  anfmiui  itibcntis  nili  vtnon  minusimis  habeat  fi- 
deicommitlanus  ad  uanfiniitenduin  ndc:cammdlum,qiiam  li  putuin  ellcu 
Dicct  aliquisi  lino  hac  parte  d<ucrfam  diccc  riiuor.tbiliocem  caufamhdci- 
commiiliconditionalis,quod  tdutoruanlmitcipolte  voluctit,  8c  eius  quod 
ab  iiutio  (it  purum :  quia  pun  uanlmillioncm  (ecunditm  ca  qux  dwmus,il- 
iatantiim  ratio  impcditqubd  noit  poiliut  tcarsferu  acboiics  ex  fidciconui- 
fitix  herediuus  tclticutionc,niii  tclttuitio  iiat  cx  tcltamcnto,&  eoipfo  uto» 
do  quo  tdtatoc  voluit :  quz  ratio  ci luc  m  iJcu ominitio  condttionau,fipo- 
nasiullitlc  tdtatorcm  vt  ad  hcicdcm  uanlmiitcretuc.  Krltituctctttrcuim 
hcc  heteditas  licuti  cefutor  votutc.cum  cx  ipiins  volantatc  rcitjtuerctut  he- 
redt  pumortui  ridcicomrrui!ari|.Ac  liuic cgo leipOdeo .ccitarc prmtuni  hac 
obiccfonem  ineocafu  ,quo  ius  uanfmiflionis  noii  utducatur  nilicxuciu 
tduntij  vnlunucc.Cumcniinncccile  lit  rdbiui  hcrcdiutcm  liciru  tcllatuc 
rogauit,vt  loqiiicur/./We/yiitMf  io.75.iiiSC.TrriM.quispotcftdjccrequo- 
modoteltatorrog.iiierithereditatem  tdbtui  hetedibttshdeicomitull.icii  ,ti 
deconihilcxprclTedixerit?  Velie  altquid  tdbtor  potdt.cciaiiifi  volunutcm 
fuam  non  cxpctmac  dilertts  vcrbts ,  lcd togatc ltciedem  vt  ridcicommillarif; 
iicrcdibus rclt  ituac,non  potdt ,  qutn  ptec.iciis  vcrbis  vtacur  /.  tjuidtm  46.»^/. 
tiec  qutcjmam  *b eo pentum  tfl , in  illis fcquci  cibus  non  tdtttr  t-tmtn  *b  to fi- 
dticotnmtjfutn ptti  pefit  juum  ji rjr  tpfum  trjl.itottm  fidem  ttni  ftcuti  ejjeprt- 
bnrttur.D.dt bered.i»ftu.l.Lueiut-$.$Jretlw'td*ttcv\ocoieC^\dil\\u[no- 
potti Scmm  cngatum vnciam  rdbtuctc  D.ad SC.Trtbtu.^.z lt.lnjht.de/ftt' 
gul.reb.per fideu.uLtl.  lgitur  hoc  faitem  tatcndutn  clt  Jalliun  cllc  quod  in- 
terpretes  volunt, ftdcicainmilluni  viuucrfalc cx  lola  uocar volunut.s  conie- 
ctura  tranfmitti  pollc.  Ctim  verbtdutorcxpiclliiu  luilit  vtuanfmittatur, 
lam diximus  non  loltlm cam  volunuu-m  nun  v aiire ,  ui.i  legibus  tjni  apcr- 
te  tctragetur.lcd etti  vileict.ic.i accipi;rdam,vt  hoc ipio  inuitaci  hcteJej  vi- 
dcanturad  aliudnouiimquc  fidcicomiiiiim  qitod  peccre  poiTmtcx  propru 
peitoiicvtptomdenoude  bdeicommilii  uanfirulitonc  qiurri  hoc  calu  o- 
porteat ,  fed  pcnndc  uacbui  omma  aclt  in  hdcicommilfo  ftibibtuticildit. 
Ccllantc  autem  cxprclfaftibltittiuonc,autca  ialcem  vccborum  cotmula  qux 
trxptclix  fubititutioiu  .?qut  poilcat,uanluuliioni  locum  cllc  non  pollc.vide- 
tui  tuihi  apeculiicne  ptobari  eico  PapinianJ  rcfponio,  quod  cxtat  in  /.  kere- 
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eits  met  i7.$xiiMit*.D.4dSC.  Trtkttl.  in  cuius  (pecic  pcrclegaiut  concurrtf- 

6ai>f  plci^quce» m coiuecruris quas  pro  efhcacibcs  liabereli-icnt  inaiiM  t 
fideicomuutlum  uanliiiiinbilefaciant ,  ncccoma^b  umc.-i  putat  1'apitua- 
tmsad  prxmoaui  r>deiconimiilari|  hercdes  tranlimcti  quicqtMin  p^Ic.  Ilk 
prmiiiin  aderat  corucctutaqnod  heres  tidcicommiilar»)  etat et  Ucfcetdci; 
obuttcltatori^vic'eliccti>ci>os«riiiocx  quidein  mttiiii'.. i. i  •  U  i.il  i  n, 
to.  Quod  vnuin  lafhcct*  nuilnputart.se  nJeiconuniilum  LfAVdit,iotuic  iiiic 
lingu!acc,liuc\TTlM«ralc  uaiitiiiitt.itiii,leculii;lct.  md.t.tsxm  n.  D.dt  ct>!t 
gstt&  dttian.tx  I.Vmt.C.dtbu  <jmsmt.mt>m.  tittul.  ctlican.  fcmii;*.i  .ii.hc 
quenciotc  calcub iniptobaiam  el>ciererttJabrieI./f.'>  4  *tt*mitrt.eptn.tit.])r 
fatd^/htA&ntkf.umtm.\o.pcftttaf.CtrtJI*rt*<*-  ttltts  suld-i 'vto*.  Sci  1  IviHi 
1  Jerat  ctiam  illa conieCtuia,L]uod  teitator  fecei-at  plwes  pradu  >  Ir.blbcutto- 
riomKTuaiu  cotijcdturaii:  adiuictcdam  clle  poft  ai.vsuuilcos  conclndit  kfci . . 
Oabnel.  diil.ctmttnf.  i.mtm.  Oi dcfendunt  ij ooincs,qui cai  detn  fufiuerv 
solont  vt  hbcti  pofinin  conditiO!*  vovaci  efleir.cclli^antur.  MuUocnm. 
plaseft  fubilituros  cllc.quam  1r.11  linilTarios.licct  inulto  lit  h.cilius .  mco :  - 
dtoo,vt  tHiacor  rariat  cos  fiocicomuiiflanos  quam  vt  cianltiiiil.ir  w Tfrtki 
tlUquoqucquixi  filiut prxdcfunvb  ftdcicomimlliirij  pofuus  fueiac  incoii- 
iititehdlcicoinmiiTijLum  licrertfromcflei  fxfcicommifllttTiivrqtii  c\  tj:i 
ptwc&iclibcris  diem  (itumobuUct.partem  (uam  fupenbu  haui  rcltituciet. 
(^ucoiuccrtirapaflim  mo-.iccur  u^.tcrpretes  vt  libcros  in  1011  Jicioriepoiitos 
non  cantum  pto  traniimflanis  hal<cat.c ,  lcd  ctiam  pro  fuhltictuis,vtcx  iis  vi- 
ikrceft  qu«s  rcfcrt  Jc  congent  Max\ucjitR.ht.\i.tstp.t.&  fif-d'  dscl.enp.iu. 
<mm.i<,.&-  itf.vbiquajnuis  uo*-,  aadcaCLOncludeich.inc  cometturam  emni- 
tiwdocflctccip^ieiidain  adinduccnduniim  cr.infutiltioim  h\ietcointniili  co- 
tiltkmalis.ptilnw^olita^mqiitc.curum  icntcntuqtti  mpnt  eatoi  itifficcicvt 
libcti  vidcantur  robfttcnti,ioiiclutiTmn>encfic  rccipiciKlam  li  qtia  aliacon- 
UKora (tc,aljivviudicucV admiriicATiaquibus'  ftTftincvuut ,  vcqnvnon  pro- 
luiic (iriguta/altem  i:uih«ollccla  iuuent.  Atqni  ni  ipccicPapinuni  praru-i 
lupcrioresdtias  coniccrurajqtiasattuItmm.tjubdeV  hdckorMiitllarij  hercs 
ci!etcxdclcei>dcubus,cV  celcatut  ad  pujres  gi  adus  fiibUiciitioiuir»  d  ^seiliis 
c::ct,tlla  ctiam  concurrebutvquaiif  i-.qs  proquan.t  ooi»'  puu  b.n  >n  •  .quo.i  in-n 
Inncl  canciimticd  bis  hcicsiltepiliuVciat  inconditionc,  IcjIilcc  in  \  traquc 
lubihtunoucuii  priutc  t.]utdcui  n>  scibisquxrcculimus,!!!  poJtaiurevero  i 
lhstf*t>d/ivitr.'}itffinf  tibtTu  ditm  /hMmobttjjit.  qtir  jjcniui. '  ,11  iiiimclt 
quancu  apud  inccrpicccs  noiuos  fulgcat  niiiaculis.qiunicson.  urri t  %  c  intHc 
habcanc  l.BMJtsU  ji.v]tia  |>voiEn)Uiiii:  v  .  ."ilvui  lolnu,/;  *A$C.  Tre 
tttttJScd  addauius  etiaiu  quincam  coiiiccluiaii)  oinuium  ItiitdTiinvnt,  li  ni>i 
irttcriuctibus  crcdinuisqtiod  fubfututa  crac pct  ti.l  civoitur:lKlUil4pClioi..: 
qiii  uon  lucr.u  dilcctiot  '.cftatuci.quain  liercsiuicicoiiiniillaii|  pl.vdclii;  l: 
nu'>  nunus dilcLta  ctim  cam  tdlacor  non  aiitci  iubfliiuuin  solwltct-vltiu-.o 
tihodcccdciiiijquam  1»  ambo  filii  inuiccm  fubilitttci  linc  libcris  pcfmoici 
•.ur.Sit  cnini  s  idVonortiijiior.  folum  sllicrcdcshdpiioiiuiiiUaiiJ  prsdc>|iij^ 
cH  taciant  trai)lmiflaiius,icd  etiain  sc  libeios inconditloiic  poiitos  Ijabcalu 
pto  itiblbtiitisjtcltc  M.ii)\iLa'»'i<7^,J/>.ic>.»*i».2i.c}-  f«.\J»on.VyVtrf.'tun'tttt': 
mA.xhni.XjM  cniui  apud  rapinianutubfticuca  nou  eratpfrioi-3  o.rraiica^l«i 
ncptis  tcitaunisiiolVi  vcio  loqui  (oleiu  dc  ilibltitiitoc\Lianco,cadcm  urrti 
umlqtic  calti5 1  acio  elt^uyiics  non  foittm  ij  quibus  fubllitucus  comuuitct 
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datus  ruit.fcd coruni quoquc  libai3c  hcrcdej  dAut  orcs  liietwicfupuiajwo. 
NeCCIUIU  loquimuidc  liiWtiltiloejiuajico,  11:11  c|uonijni  tlntiusdillgllolrt 
fublbiiitusc|ui  exitajicusc&Ac  in  Ipcde  quam  Papin.ua&it,talcj.caatpci- 
fpn.r  cV.  onet  Jtottuii  Cv  iibeioiutn  n.  cuiainiune  ridcicouu»;ii*i  poiitorui»,  vt 
non  poilct  dubitaii  qum  oiiiiics  ti.il  tnt  diicttioics  ncpte  fubuuuta.Cttni  jj 
q.u  o  ictiU  cw  it.Lbeiulicnt  pumigraduj,  illa  ncpus  ir.  fccundo  gtocjuco- 
lUuta.ilu  inlu*uu,hxc  lubituuta,/.     •lim  {o.$.i.ur  cDndicr*-  dtmifir.  Rut 
Crn  hbcri  oncratoruii>,iii  codcm  quidcmgiudu,  in  quo&  i-.tpti  vd  cit,ui  lc- 
cunclo.fed  tanien  nepotcs  cx  uiaiculis  qui  loleiu  ef.e  dilcctiorej,  illa  vcto,\ : 
Ciedibilcett ,  ueptu  cx  hlu;  ilh  ncpott>.cx  pixdikctis.crgo  uocipfoui.cCLo 
tvs  ca  qux  ruit  nepUi  eJt»jinindilcvto;ciuin  li  tu  lict  ;,.c  niilcuiBj,Dcujq. 
.1.1  poliu  m  couditionc  vt  ncptcm  har.c  fubUituiam  cxcludcrcnt :  cigodiJe 
Ciiotcs ca cjuam  pct  ipfjs  cxcludi  tcttator  voluit,  /.  Lucmi  86.J»  fin,fiJtkt- 
rt  l.i«/?i/.L.oncUficbaiit igilur  apud  Pap.nianu  couc-tusa  cjuiiuiuc,£i  quo* 
o  uciuationc  digttiuscH ,  omncs  c\  us  quas  iiuerptciti  plct,i]ucliiigula*jitt- 
licctrc  volunt ,  Dbu  foltim  ud  irduccudam  r.dciconimifli  condujoiialk  Bjiu- 
inillioticin/cdeuam  ad  iariciuluin  vt  ridcicoruiniisari)  grauati  riliusincd- 
ditJoite  poiitus  ccnlcatux iubititutuj:qu.iruin  vcto  duas,li  concuriaiu,  (urrir 
fcere  dcbctc  omncs  couicnuuut  polt  lultum  Clatum  in  ^.ttjjamtn/um^utfi. 
T}.in/ii.cr  S't-"iiic.ditl.tAp.>t.m*m.vlt.    Etumennondui .: 
qutnlibeu  in  illa  fpecicucc  trauihiilsati]  lint.i.ec  hdeiconiniiriait] ,  cumJf 
prunam  fubmtutiuneniccllatc  dicat,c>c  m  porttonc  nouiilirui  qm  tijic  Ittc- 
ru  dcccilic^iicpcein  libcrupradcfimchhdciconinuUjnjamepor,  VL  ng. 
/olanobiselcctio  rehuqo.it  ur.ancum  intcrprccibm,au  vero  cun»  Papa 
/entuc  maiimiu.Scd  Lnuant  cxtci i.qut  volent  cu  c  a-tcnj.Apiid  rue  nunqua 
uiccrprctuni  cciuuuiu  confpirans Sc  conelobata  autoiitaj  tanti  eut ,  quanu 
vtu us  Papiiuani.Etii  nxmotia  tcnco  tuitlc  nuln  rS  altquando  cuin  prsgma 
tico  magno  noIUate qui  Balduui  vnmu , euam  foium , Coti  Papiiuano  ante- 
ponece  non  ctubcfci.-oat.  Adco  tibi  placcbat  illc  ju  rcccptu  intcrpictum  tnc- 
ptus.tum  cuam  Ctim  ad  Papuiiaiiuui  iclpondcve  nou  pucctai ,dctendcndis. 

ERROR  QVARTVS. 

•  ;•,•!•>•  ..-<:  : tr*tit\  -          ,■•    -  •.'  fniti  I . i- 

Dt  nnitHttru,tx  ijniiuifUtictmmJfi  fondsti»n*lis  trtmfmtffo 
tnduci  ytifft  crtdmr. 

T.inquics,  fui  tttiam  alurcoiucclnr.Texquibus  volunt  inter 


prctcsfidejcotiiininum  coditiunalctiaiilrniliibile  fierf 
auar  tanienin  Papiniam  Ipecic  r.on  adctant.puta  (i  teftatoi  +: 
ridciconim:lujni  iniijtaucnt  non  mcd^  fubltitutum  ,  lcd  tt:. 
i  ij  litis  hcrcdcs,  ti  delcendencjbtisftiis  fubftjtucrit  omnuio  ex- 
traneunviufque  hciedcs,u  luiuruin  »l?ct\texuarciisautep.  rt:t;uicicK  . 
drntibui  (e(tatocij',ni(i  fidcicou  mifluni  tiarfmjffibilcintelLgercttir  :lial.: 
iiieodem  gtaducouftitutispci  fidciconiinilfam  piofpcxcrit ,  liapparcat  tc 
(tatorcm  jgnauoni  ptouidcrc  voIuJiTe,/ii>rolubuenc  ahcnacior.eui  adiecl^ 
lationc quod  vcllct  oona  fua  deucnirc  ad  funs  defcendencej m  mfinitum  ,  li 
:  vaiitruilc  fit ^ux  bmniuin  pcriculoii fliina 5c  pctiucioiiflima  cor. 
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iechrra  eft)  teftacorem  iu  rcfponfurum  furfle.li  de  eo  mitlct  iuterrogatiis.He, 
liquidem  fcre  conieauRr  omnesfunt,quaj  abintcrpreubijs  teccptas  video. 
&  »  Minucafiiptadictolooo  cumulatas.  VCTtmi  reipondcoea  litsomnibiu 
conierlurijalias  tam  Jeucsefle)vtnulLusmorneiuic'Teileoc.vit ,  ahat  veio 
tamcrauei  vt  -us  fideic&snifli  dcbcatic  induccre  potiusqnamtusira:  :, 

..l_cuis  illa  eft,  li  teftatot  non  n-.odo  fubftitutum  eauaneu.mfed  euam 
ous  hcredcs  ad  fiJeicoOMTUflcim  innicaucric  poft  dlios  Nam  poctcr  id  quod 
..*!!  j  rabo  cft  argumcnundi  a  lccundi  fideicommiilarij  herciibus.cqoe  per 

!c!jommifeneiiKeffimiuWwis^ril:o™n,eoftiiridcniiji  pnonmifi- 
dcicommiHinorum hercdes  qut&  perirde ertraiiridfc poflu)ic&  fuolutu- 
ti  luillomodo  fueriiit ,  idccjquenecpoliit  m  oondtoone(nec enmi  ommai> 
dctcomniiflatortdltwaii»  iliamhabei«condiaooe»ri^r«,4f*j  dtctdeifi- 
nt  lU-ertt  tmt  fin*  htredr.noAn  vctb  difpuuuogenerahtct  dc  quolibct  ( 

(Hcicommiifoiiiftitouhiit)illudea 
dhira  reciprrcntr.vt  m  pnorum  tideicommillaf  lorum  heredes  ua:,lmitti  b 
dacoiimiiirumdebefet,vtobvdlolt\m  qu.Sd  poCenoris  fidcicom  llaiij  hc- 

.  .  i!cnr  fubrhtuti/ore  vTpollcriorifiiieicomdlJiia  nuuruhe.et.cuiprio- 
m  heredcs  r.u>ieirenmr,atquc  ita  poitcnori  noccrct  quod  cum  tttUtor  un 
rwletadilcxifletvt  ipliuscoi)ceniplatiori«futuros,&  alioquin  inceitosc'-  n.- 
eeCTtftos  cius heicdes  etiam  inuitallei-Nec  etum  jxtllct  «pi  hxc COOrf&Ut a 
^MfjcerrihcrcdunipTioiijlinihildepolfcrioris  hacdibus  laiptumcllct. 
kfcnrftcund  im  hanc  (cnrenuamncc  dccecor  condiuo  poftci  .eus  fi.icicd- 
iWfBrii.obid  quvd  fue  it  llie  magisdile&m.qitod  came  ncc  quemquaui  e.< 
mterpferJbus  vnquam  dicfuntm futlli  credidcum, li  cnctuliei  c  i.l  forc  con- 
6aiwei,q.iWdicerent,nondcberchcccdcs  prioris  h.icicoiinniflaiij  qui 
^Hbr  furllct.dctetioritelle  conditionis,  quani  hciccc  pofieiioris.quem 
niqiie  minusquam  priorcm  te..atordjkxiiiiMia.'cnim  dui  tavat  cgctuut,\  c 
m*am  proportione  acfctboms  celtaior  mcet  .fcieicumillarios  ipfo*  lcutauc- 
r»v«i>deruintetipforumhcrcdcstnducciei  t  .necanimaducrcctunt  idfien 
non  polte  indufto  tacite  cranfiniflionis  nircvquin  hoc  ipfo  Uccrci.t  inuiuajii 
poftenori  fideicomtnitlatK»  periui  illud  lacnii  tranfmilEbibuiis ,  vt luquu-; 
tur  .«chldertdirqucm  tamen^icuu  faccor,minus  diletcjtin  tuiflc  qiiam  pt m> 
fem.cnmevordine  vocatwiusordoeuam  adft.cbor.is  volugatur  /.  Publit* 
tf  i.i.D  d* nnthe.&  dtmonftrJ  otnnta  yx.*lt*s l.clm  it a.$  m  fjcicommtffaj» 
leta.i  LhfTtdeimti ^.^.vlt.D.nA SC.Trtieli.iu  nec  ncgare  »Hi  polTunc  fuif- 
fr  magis  dilccium,cilmetpreirun  fucnt  vtKatus^uain  Iict cdc»  prioris  fidci- 
cotiuirinj,  qui  nullomodoncquidem  perconicctuijs  vocaci  proponantur. 
Tra^mmliquidcmcuinterprettbuswcafum,quobdcicorruiiiliatiipiiori!, 
hercdcs«onfueunt,autexprefl'c,JuccacitcUiblUtiiti,v\  .iiiTrnnusdunux.u 
ftn<xa<  /miflionis  mre  admitcendi  lint.  Quamquam  rdi  nihj.de  pofteuote  fi- 
deicommillario  tracladiim  eflet,(ed  tantum  de  facicnda  inter  puoris  &  po- 
ftcriorii  ndeicommiiurij  heredes  comparauonc ,  hanc  tcmcnconiccluram 
flla  eul  explodete  Jrfwret^qutid  ii  bona  dlct,  cquc  fublbtutos  diccie  opot 
terct  hcrcdesptjocis hdeiconiillanj,  atque  hereOes  poftenons , ciim  luctint 
biUtuti,q»3«iipcifoiiat  mintisd.hxbe  fuctciktitic,.(^ufKl  li  ailrwttas, 
rtafd  aliud  Inftrenda  fupcrencnili  vtiaibJ  iam  intctfuturumlitlvH:  cafnan 
Tuh conditione  hdeicommifjuin  alictBwnit*ius  hcredibus  telicJiiin  htcm  an 
irti  dtintawt^vilj  penicushercdumfadurrif  uont  -  Ncc  mmiis  ca  leuisalta 
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coiucctura  cft.li futurum cllct vt  cxUaneus aJiquis  anteponcrctur  dcLcnds- 
ubus  tatacoris/iifi  fidcicommiffum  ttafmiffibilc  intclligccetuf ,  hcct  plurc*. 
aucores  hobcrc  vidcatur.foleitquc  couficmari  cx  eo  quod  a  luftidiano  di/er- 
ti$  vcrkscxprelfum  eft  ml.titmntun/Jiim  \o.C.dejidetc.  nwn  cllc  vcnlinulc 
tcftacorcm  lar  pnitcritau  abcnam  lobolcm  antcponac  Vuluiilc.  Nam.vc 
nonnitlli  ante  nos  lam  obfcroaruiit,  huic  coiuecturx  locns  clt  c<Vm  ittat>icui 
vt  raueatur  libcni  grattati  ctcfcciKkmibiu  4  ictcatorc  cuntra  fublUtutuin, 
quifqitis  ille  iit,iiue  fuus/iuc  extraiscus.ied  111  pottionc  pauis duntaxat ,  non 
etiain  vt  laucatnt  libcnsfidcicoinmiiTanjaKiiucMulli  antc  coditionemtm- 
plc-am dcfuntti Sc  in  portioncoltcnas cjaiin  pauis conua  Uibftitittuiu, liuc 
patruui  .llc  lit ,  vt  m  Ipccie  l.cnm  «nnoi.flf  cendtt.cj-  dernonjh.jiut txtr*. 
ntHtyVt  m  d.l  cum  *CMtiJjtmiStcav.in  Hi.  bcncfiquid  vnquaiu  bci  > 
Rip.tn  l.bertdt/  mtt.)  cumtmjiu.ib.vtrffirsitrtA.D.AdSC.Trtbell.  Incoq, 
dtiplcx  iiitcrprctum  vuls;annm  cnor  ci  1,  quoucs  eo  Papuuam  rclponjoquud 
rxtat  111  d.l.cumMitti  n.ilcrcabutuutur.  Ptimus  idcni  qui  ftut  Tuboniaru  m 
<//.f«w4fr»ri,y"inai,qin'>>icx:ltniiaiit  Papmianumca  rauotic  motum  fuillevc 
pToliberisgiauau coticta rkietcoiuiiufiatium  rcipondctct ,  quij  non  fitcTc- 
deudusquifquam  alienasiucarllioocs  proprusanccpoi.crc ,  ciim  taiiienm 
ipccic  Papmiani  uopotpatruo  cidctnquc  tetiaioris  hl:-  iicrc- 
diiatem  rctlitiKtc  rogatus  propoiicretur.non  cxtr.tnco.   Akeftntii 1 
coniectutam  pictaus,  quatoia  moueri  fc  Papmiamis  ptofitetur,cX| 
ellc  ex  adrectione  teltatotit  erga  Itbcros  gvauau  qui  aautcx  «tefcc   ;  u  1  i  u ., 
ciitnecontTauovimfuam  dcfumat  ex  oukicm  tetUtarisammo  &ctfcit,i 
etga  {>ran.itnmip(um,qiic  liue  nt  tiiius.iiiiencpos,^  liuc  filio  alien  tcit..v 
f is,(iue cxtrattco  rcltr.ucreto^.uus.crcJlbilceit  adco  dtlettttni  fui)te,vt:;i 
e.t faltcni portionc,  inqua  ttuc mltituais ,  uoluent  tcflator grauatum  eii  eitc 
incumcalumquo  libcrosHArjeat,ncpofitteain  irms,fimalit,icl;iiqucre  liuc 
ex  ieftamcnto,lHic  ab  liuefta»  m  m  pr.Tcedcnubus  Decadibusa  nobisex- 
plic.uum  eft.  Sjdquodad  propolitttm  noftrum  attinet,muko(*r4tuotiiieo 
crror  eit ,  quod  vofunt  ilti  condiuonctn  illam  tacttam  , qtur  incft  fidcicom. 
millb  (implicttcr  tniuncto  vni  ex dclccndcnc ibus,y7 fmt  libtru  decejjern ,mui- 
tarc iptitts iiberos  ad  fidcicommiiTum.iucc  noin  hdciconimilTi  ab iptbcci ani 
patre  prarft.uidt.qiii  timetiettamliin  cxpcella  condilionc  yKiiiti  efscnt,vidc- 
rinon debcrcnt  muitati  ad  fideicommifsum  altquod  inuitopaucconfciinc- 
dum,quin  potitispatri  prodeAc,ncis  fidcicommifso  a  ic  alioqiun  pr.rii 
tenerctur,  vt  fuo  loco  probauimus.  •  Quodli  tum  quoqucciiin  libcp  polici 
funt in  cxprcfta conditione  bdncomnnlli  ,nullomodulunt  vocati,nc  qtiide 
ad patris fui  portioneni,quanto  miruis dici  potcft  tranimitti  in  cos  itts  htb  1- 
commifit  conditionalis , qiiod  non  iplis,lcd  ipioturu  oaui  tciictum  t uc- 
r.tt.Sc  cu;us  verbis  non  foltimindiipoiitione  uoniiiitilu  p<Wttitfcdi  ■ 
cotsdhionc?  Eft  fancniultofacilimvt  detiscogicafsc  tettatotvidcTi  debcat 
ui  fidcicommifso  quod  ab  ipfotum  pauc  rcliqiut, qnam  111  co  qnod  iplorum 
p.ttti.quia pnorts cfticctiir*  eri"ec>us  non  almsclt  quiun  v»h Jcicomnul uirn 
a  pauepr.Titandum  e!iulat,poiiliuquc  lpli  poft  patfcm  adtpiius  poruoncru 
admitti  codcm  ptan^  lurcqunli  rideicommiUonuilograuacir  patct  hufsct. 
Pofterioris  mb  ertcvttis  dlc  cfsct  viJc  voluntaccm  tcftatnru&  f  auonem  m- 
mviolaret  admiliis  »d  fidcicniuinffstan  coiiditinnalcus  dc  qutbus  nihd  m 
HdeicommiQlodiaiun  fmfset.  Hotfemm  cft,  uaiumtiitbile  ficri  fideicomiil 
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fum.Deinqiie  tranfmifiiofidcicommifsum  cxtcndit,  flr  cruodaminodo  per- 
peni4t,fubintelleftaextrinfecuj  pci  fona ,  qui  fblet  Jici  numqutm  cfse  fiib- 
mtellig*dam,/.jf  ita  ftwu!*tus\±G$.Chnft>g(,nut  11  fin.DJe  t-rrA.ttVg.Codi- 
rio  autem  fthjifine  Itbms ,  fiue*  e\pnmatur,ilue  fubincclligatui  tideicOrnif- 
lumtotaxikitftrir^t.Illudver6mu!todirfi\iljmcft,quia\xi!o      hoc  vc- 
tb  facilius,cju  a  fauor.ibiliu$,cuin  fiJriccmmifsttm  lit  onus.Tcnu  roic&u- 
ralcuiorcaeft.fi  teftatoralus  pcrfbnis  in  eodcm  parivc  gradoconllitutism 
quofitfihus,a!iufWqriilibet  licrcsfideicommiAarij  ipiisprolpexeric.  Exeo 
namque pouus  mfetri  oportcrcc.taiitoigicutminiis  dileciuni  hur.c  tiufse 
cui  non  profpeior.cum  prctcr  hiSc  dclcftum  volutatis  iiihil  prohihitcrit  qno- 
minuscriam  hiiicproQwerit.cuiaKpeprolpicetepcxerat  li  voluKct/twr. 
f.tti  MMtrm.vrrfic.fin  autem  ttd dcfictentis.C.de  cMAmc.ttJlend.  Ncc quod  mu- 
ta#&bftiturioiuterditrn  pcr  errorf  oruifsacolligitur  cx  alia  partetcftamen- 
tyrx  qua  c.rdcm  pcrfbna:  fuerint  inukcm  fubftnutr.vt  in  fpcv :ic  l.eum  ptepe. 
mtatur  (,j,.dt  ItgM.ificat  poteft  vt  fmiilitcr  vidct.  debcat  teltator  dc  vnius 
fctekwniiiifsatijhercde  cogitafse  ob  idfohnn  quod  d^-  ahcriiij  fcnktit& 
fajplerir.riiot  naiitqueillacxtenfiodepcrib-a  m  pcilbnam  qua-  multo  im- 
^RMbtiiot  &  abftu dior  eft  qu jm  dc  cafu  aJ  c  aftiin  .  diil.fi.  ClsrtfvctnutA.fi 
ydfimkG  .f.fi fwi  cum  irnoraret  D.de  ttftam.  tutet.  nccnoftri  ipiid'.friccntur 
aif  LGmilHt  futdfi ttntnm.  de  lilter.  ry pifthum.    Sed  &  adiuilia  eiuf- 

rnBSlUcnlionc  diccndum  efset  fidcicommils.iriuir.  efsc hunc  hercJeni  nr> 
triji(rnUsAnuni^uaiid<jauidcrn  illiex  quomm  pertbnis  hxc  coiue&ur.i  ("u- 
nutor^on  tranfniiCtanj  fiinr.fed  nJcicommifsanj.  Alioqunidunndaminc 
trterpretes.vt  faciant  iftos  rquaics/aciunt  euidciucr  uu-qiuJes.  Sc.jnc-.tes 
w6  dux  conieciuix.quas  pta*potcntcs fb lent  illi  anpcllarc,  li  lellatoi  agna- 
tkmi fux  prouidere voluent ,  aut  li  bona fua prohirnici  it  aliciun.adiecla ea 
raticme  qtiod  vellet  ca  conlcruari  m  familia  cV  ad  defceiideutcs  m  iithnituin 
pcruenire.lictit  cxprcfsam  iuftamque  ceflatori*  voltintatem  ptar  fc  lcru'  t.ita 
digrtr  funt  quar  alio  quam  coniecfturarum  noimiK  appcllccur ,  ctim  fuificiii 
adiuducendum  fideiconimifsum  ineotum  gratiamqm funtex  fimtlia.cV 
agnarione.pennde  aclidiiertis  verbis  fidcicomnulliim  agiutiotu&  raniihx 
teliAum  effet,vt  iri  d  t.rmma  si.afiai  f.ciim  ita.  «i.in fiirutmmtjf»  d*  Amrju  /. 
vk.CJtvrrt.fiomfie.  folaqucin.i  quarft  o fupcrcft  qux  cractatunn  df.tnfi. 
drtroMmi/Tojk  deqtu fcparaciinaliqiiandodillcreu  us.quiscxagr.itispra--. 
■fcm  dcbeat,auc  tajiqtiam  prior  noniinatus,atiL  tanquam  pi  oximior  agnams.  « 
£t  rW  quidcm  expcditum  eil ,  vt&;  Mantica  fatctur ,  li  ceftatoi  exprcllcri t  \  c 
fideicommiflum  ad  delccihKtcs  in  mfinKiim  jietncniai.Quibus  ciiiin  vci bii 
apettiusfideicommilfum  rcliiujoioninibus  potiut:  Scdquodaiuncintcipre- 
tes.Ar-  nosprobauintiis ,  Ac ccftatorequi  agnationi  ptotudeic  voluit<,  nou ita 
fintjihcitcr&indirtinct^.viiidcmpuunt.accipicndiiinaibiftamnr.  Volunt 
enim  ilb  fuflicere  vt  teftatofde  malliilisdefccdenubusloairusfit,  vt  pia-fu- 
mattir refjK-xilTe  ad  fauorcm  .ignatioiiis,cV fidc.comtnilfuiii  tialiniilibile  lc- 
cille  ■  quod  ego  ferre  non  pollum.  Nam  nihil  prohibcc  tcitatou  di]o£fiore$ 
fuillc  niaictilos.adeoque  ob  hcK  lpfum.qtWid  pcr  cos  non  pcr  iamiuas  fanu- 
lu  con fcructur  ac  pcqKtuetur ,  nec  eo  magis  tamen  mafculos  ad  tidcicuin- 
tniirum  inuicaro«vid«.-n,aut  trifnnllanos  hcri,(cilicct  li  tcftator  nec  cos  fub- 
rtituenr^iec  tle  fideicomiilbquod  alij  rclkiuciat  111  eos  ciaiilinictcndoqiiii:- 
qiumptxceiKtic.  Dequoeoam  uipwcc«iiubusdilpuuuimui,ciiniptt>. 
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hatiinHB  liberos  in  cnndiuone  tideicoininiiTi  jpolitos  ctiam  adiccia  quaLure 
ntallub'  -it«is,vt  loniiuiHur,iionidcircocen(erilul)U]tut()s.  Quod  li  cenfe- 
rentur  fubitituu .  qtn'  teccptior  Docfcorum  opimo  cllc  crcd.tur ,  truilra  clt 
quod  iidcin  volunt.ellc  eti.uu  tranfnull anvs.qui a  aaninuflai  i|  ellc non pof 
Ui'  t,ncc  eoiurc  indi^c.it ,  cjiu  ex  propiu  pctlu.ia  vocautut  ad  tidcicotnimf- 
fum.Tanttun  abcit  vtadcommenuuum  rioc  uis  tianfmifTiunisiiidiiccciurn 
pcruutti  dcbeat,  cerufTimam  pcrpctuamquc.ii  qua  vl  [a  j"Ci  pctua  cltjuns  i  e 
t^ulani  violare.Igitur  agnationi  prouidc.c  cunc  voluillc  tcllaior  diccndus  cil, 
ciun  iullit  fundum  iiitainilia&  agiuuoncremairete.qiu cafusdirtcrt  abil- 
lo quo  prohibita  elt  fuiidi  alici vatio.  \ c 'n  lainiha temaiietc  po(Tit,quu  pr:u > 
fidcicointuillum  purum  cft.poltcrius  vctoc6diuonalc,  li  cnntra  pruhibitii> 
nctn tcllatons  alicuatio  tiat ,  vt  fuocttam  loco  dixunus  His conicctutis,  eo, 
quem  volumus  moJo^.icceptis,  illa  limilisclt  qiiam  ptnng  loco  poliun!ii»,ii 
teitatorad  fideiconimillumirutt.-.u«utron  inodofubttiuiium  lcd  cuanu- 
plius  hcredcs  Nam  li  iu  mtclligunt  vt  in  ipli> fideicomniillo  fact a  lit  ircr.yo 
hercduin,  quo:tumobiccrocoiueCturah.eccitqu.TUiu  apcrus&  indubitv 
tis  vctbis  exprnuatiu  :•  Et  veth  tie  abfurdum  hoc  eucnuc  ,co£itur  Manr- 
ca  taten  lic  accipicnd.un ellc  Baldi  fcnceuuain, qut  ptimus  ha  -c  coiucchiri 
iiiduxitjVt  hcrc  '.uin  mcnuofictalit,uon  m  luipturaipfaclaululiaiu  fidei- 
cominimVVd  ln  qua  ahapaiu  tcltauieci.  Qir  li  vcro  ca  f>la  us  facctc  p.  iTi: . 
vi  qui  fideiconuiiiifuin  pr.Tltve  mlTiisclt  ccnarpcifoux,  nec  inlimcafuni 
cjenienrJsconditioiii*,idcmct  am  hCTedibusfidcicomniiilarij  pndefoncli 
priltarc  iliud  ipfimi  tencatuuquod  tan'.eii,quoiuam  ncc  iuris,nccvolimtatis 
colorc vllo prooabib  Jefenditui  ,concliid  tiandcin  Mai.ucaiudicisaibtinc 
rehiiqiicnJuin  ciw.  Quijiodic  viiiaufJiiiiusoi  tacillimusapud  unpcntoiin- 
teipietes&audices  modus  clt  dilfinlhmus  ,     controucrfas  quafquciut 
cjurlttoncs expcdicii.c  im  arbitrio iud:cantiuin rehi  qiuctir,  quod  qualc  lit, 
fola  turisignoiauoneiiafcitnr.  An  non  vcroiain  i.tisdenlorandumcrathiv 
ndtristcpoitt-usteltjmenta.quod  plctumque  tiantJiullo  adhibito.vi  t  .hrr. 
Iurecor.fulto.ficncx  batbsrorumcx  rudium  notanorum  pouusquam  cx  tc- 
Qatorumaibittio.nilictumiiludaJdetctur,  vtdcfuncti  honituis  vciba  D  ( 
dx  voluiitaus  iiicocnrta*pra*tcxiu,cuiu{]ibctiudicis  quaiituiniibct  infulii 
arbttrio  fupplett  poSenc,  aut  potuis cuero*  Multum  vero  ad  hanc  rcni  niui;, 
quod  folcnt  noltn  pafum  uctaie ,  Pro  fcnptocV  cxpfcflohabcruJimt  e ile  J 
onmcquod  vcrifuiulcckrcfponluruni  ttullc  t.  Itatotcin  ,  (ideco  fuilli-t  ir> 
tcrrogatus,cx  l.Titmiit.^  Lmimi.  dt  /ti  & pofih.  l.vlt.C.dtptfi.btrtd  tnfiu. 
l.yC.dt uitjftt/fam.i.tfMowtm  +.Cdt  iuu»TJd>tT.l.ijHtgrsiti  n.  D.dt  iur.etdt. 
tiU.I.Cumpatn-)i.%.c  '*mtxi$im*rtt  dt  'ijm    !.  muhtr  U  .D.tdSC.T rebtu. 
l.tslt psBmm .}  .»  v.'r.:t$       D.de p*ft.  Indc  namqnc  pafliui  vi.Jeis  confu- 
kutcscv  pragmaucosnoiu:osinfcnc^)inniiquar  indctu^vtorum  voluntau- 
bus  interptctaiidts  qjantumlibct  tcmcrc  incpteque  diu  nant ,  pro  exprcfiis 
habcnda  cilc,qiiia,inquiunt,ii  de  co  tntcrrogatus  tcftaror  hufsct ,  ita  tcfpon- 
dtfset.    Hk ipfuin  vcro, quod  fucrit  dcfui .ct ns  na  relponfurus.quod  vnuiu 
manm£probaudume&!t  ,ideoprobcnepcobatohabcrivolunt  ,quod  pro- 
bare  nullomodo  tiofsunt.luqiie  vt iniuo  pra latus  fum,  cit  ha:c  conictCtura  o> 
Buuum  pct iculoiifnnt i  <.V  rc: pubhca:  pctnicioiillimi,  qua-  li  a  fcholjs 3t  tsi- 
bunaiibus cxplofa cfsct cxtracos ca/us  qui  in  Jtbris noilrsi  ira£taniut,cW  a 1 1 ta 
doh  vfquc aJ*6clifiu5iUes,quineadcm maiorve.  voluoutii  ratio  iij  9cco*i>- 
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modan  potlii ,  vix  vlla  liciuin  matcria , qua:  hnd*  t am  multa:  fum  circa  vltt- 
tiusvoluiHatcs  fuperelfct.  FaccotplcTtmiqtie  ficn  vc  parsvna  tefttnienaipft 
aliam  dec  laretur  f.ym  ftiubui  i-  .dt  leg*t. i  J.jntfitnm  1 1  $.*nttptn.  vt  vflm(\. 
vti mfimm.ltg*t.ti  w eleganter  lcriptum  eft  in  dtii.  I.^ntm*m  4 .  C.  dt  n*tnr. 
Itetr .dclideiu  monenuuni  cx  arbittio  viuenuum  jrltimaiidadfc.  S.-J  nct;o 
n:  arbicnocuiiitqjc  liuc  priuatt,liuciiidicisp\iricum  idcllc  opmtetc:  altt-qiu 
non  tanttim  lura omnia,!ed ctiain  lelcanietica  Itibuerier.ttii',  li  icfciii.s  laltcm 
vt mlul  cctu flc  cxplot.it!  de  hominis  inortui  volutate ailhtir.an  poflic,  li  cui- 
que  hceat  de  illa.quicquid  vclitadfirmuo.Suncque ilt.i  lorgcdirtcre;iu3.  M- 
ttitnart  voluntaces  morientiom  ,eortimquedcli  cria  cx  atbimo  v  itici:t;ui:i, 
/    tc rttimari cx  atbiuiocutulquc  viucntis.  Pnor  propoiitio-vent eft.tuhilq,  ha- 
tauiix«ninjod^quiavuceft,vaobIcnrarnellc|H>lfitidMHjuovii!et!t'i  oiru  nl, 
<fit  aliquo  udieio  pr.rditi  funt  Jibittumcofenuat.  Pofterioraureiti  fallacft, 
1    fciisindijjnaqut  itisiioltruin  ttacranc  acaiusdi^tateoi  ttibtatetiihi.alrc 
tiusctc,  quim  vc  qttod  retieta  certum&  tuiiiuiii  cftviiceictim  &  ii  huiccint 
dlt  c*tikimn\K.l.l.D.demr.frf*lij£tier.4  Ijtrdtne  15 . D^td tnmntap.  Qujiii 
vttuex  fus  brocardicis  faifta  lint  perplex.iS.*  inccrtaoiniiiatntcrnotiro<,quo- 
«sJe vltnnadeht!i<l"ti  voluittare  dilpiitaiit,cuiii  c\  innomcris  cnnfihoiuhi 
vohmrinjbut  conltat, qiiorum  mole  non ipla canttim  lunfprudcnu  j  nolha, 
&etjtm  rcfpublica  mifcre  obruictrrtum  velexiis  niaxitUcqiKcin  hanc  tctii 
<i/igentet  oV:  methodicc  congerit  1llulU1irD.M1niK.l1b  t.c1c.19.  tc  fai  equ;» 
neomiretur  uni  multas  ab  tis  excogitacas  cumulataiqucconiectuias.cx qui- 
bj»  fijeicominilfumcnndttionale  cranfmicti  dcbeai  111  heredcm.ciiinintot 
■arunoftri  locts,qui  tuntdcrkicicomiiuscoiiditJiitialibiis ,  nuliibi  tranfmif- 
■  ■  -tii s  mcncio  fiat,cuiusquippenon  Ibltim  ius,levl  ctiam  romen  hyc  cafu  in- 
,    eegahum  fucritiadcb  vt  nec  vnquam  dubitauerint  prtidentcs,  Ati  altquo  ca- 
i"u  aut  cx  aliqua  caufa  tidclcommillum  conditiunale  ad  hcrcdcm  fideicomif- 
laii|ttiiii!ttteictiir.  Aut igimr imprn<  c futH,autprudei:tibus  iplis prud£ 
<i«es  noftii.qui  non  fbl  im  dubitaiionc*  illas  notias  induxerunt ,  fcd  nouani 
iilinjopinioiiein,qurtacttvtplitr<:sh"d'c  i.ifus i-.:it :  1 .]  l.bu-, ti.ic.ci-uaii:!- 
.   fiun  condiuoii.ile  tratifnifttatur,li  interpretibtia  ctcdinuis ,  quam  quihusiin 
tranlinittacur.Illttd  mtvorcurnO  tidem  wdmcritu,  vifidciconti-ialltniqitod 
i"  pcffona  rideicomniiif.it  n  fuit  coDditior.ale ,  tfaTniittacitt  ad  hercdcs  putti, 
pivclcrtiiii licondirior.ont.imlegacoquam  pcrlbnarii  icvr.i  p^oponatuKvt 
m  ipccic  ifitt*  rrprtjTum  bg.De  nnditjjr  dttntnfh  fiJeicomtnitlo  ita  iclicto 
ilicui ,fi  v tintnt.  Hoc enun  csfti  necerteeft  vt  vcl  hdcicoiiutitlltim  tranfinit- 
.  Mttir  putum,&  ftnc  coi:ditione  vcl  nullomixjotraiiliiiiccatur.N.ni;  vt  condi- 
t  tiomcia pcrlonalis<].i.v tucr.it ininnwta pctlbiuv ttdeict«niiiii!.-<c ij tranleatiu 
hcrcdcm  iplius,non  magisdicipotctl,qaam  vt  hcredis  pertona  lic  iudiu.duo 
pcr/bna  ipliJima  deftuic>i,atitquod  idan  e(t,vc  voluncas  detur.c^b  lit  ■>  nlun- 
tas  iiercdis,quod  dilene  negu  d  l.fi it*  txfrtffttm.l fi tt*  Itgatum  6$.  fJ.  de  lt- 
t*t.i.l.<jtit  j\om*\ii.$.AgmiiJ.devtr.obltg\iKia\rc\  q;tis  vi  qtiam  adunttc- 
tcpolIit.iSdeicommilliim,  quod  fuefitconditjoiialeiii  pcitbr.a  rideiconiiila- 
1 1  ),trajuire  purtnn  in  hetedcm?  atquc  ita  phii  iuris  habcte  hcredem  tranfinil- 
liiMiis  iure  &c  ex  pcrfona  deruiidi  qtiam  detui-.ttus  ipie  habtierft  t  Antion  id 
inaiijfellam  implicaret  conuadicrtoncm?  Scd  cc  li  cam  fe;  tcntiaiTi  admft- 
tereirjus  vt  fideicommilltitn  condiuonalc  ad  hetcdcin  fideicommiiranj  cum 
lua  condicioneuailfirttct«ctunefjta>rrmrore  fatertdutn  eAVcx  prxmoituoe- 
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tiam  heic  e  antequai))  condiuoimple(ctu(,in  iplius  quoquc  hercdcm  tranf- 
irulTuui  lxi  ms  klcm  fidcicommilli  conditioiulis ,  atque  ita  pct  multotu  pct- 
(bnasambulaiutuin  tioninodbius  ridcicummuTi  quod  ccruc  peifonjricl: 
Ctuiti :  iit,i"cd  cujiii,quoJd.lliolimcl\juscoi)diuoiiijimplauix,quodpeT- 
{bualilEinum  ellc  coult  ac.ncc  ad  hcrcdcm cuam  priinum  tranliic , nedu  id 
hcrcdcm  fwrcdis  l  *b  emnibtu  104.$.!. Df ItgtU.i.l.a  rtftttore  109. i>t  tandtcc 
</rwi/?r.q'uimplct|dcbct  111  foniia,vtloquuniur  Jpccirica/.jai/i/Jf^M^. 
/.  .'.fii.ru  ■ .  tad  quod  ticri  non  potrft  mutaca  pct  t  una  cius  cui  condiuo  tuc- 
rac  adlctipca.Ea.icni  cmm  lubcilet  ratio tranuiuttendi  iu  hcrcdes  omncs ui 
itifii.ituin  vu uifque  lui  ndeicominiiTu*:  condiuonisimplcndx.quando- 
quidcnt  licres  lictedis  111  graduquai.uiincuuiquercmotodicicuihercsteita- 

tOClS  t.vll.C.dt  hcred.f./ttJ.pJtertAMMAl  46,  Dt  V*Jg.&  puptu.fultjiu.  N« 

Umcn  ncgari  potcil  qum  li  pi  imi  quoquc  hcrcdis  pcribua  cll  incena,quatni 
qtllS  lllc  hiturus  lic.a  ccltatorc  igiKM  atui  Jfatpium  -j.di  verb.fignif.ob^ 
nccdicicur  venitecx  wdicio  tclUcuns,(ed  toituitb/.  <]utltbtr'u  8.  $.  1  J.fedp 
pluret  10.1nprtnap.Dc  vulgj^  pMp.!i.fubft.muJLU3^\CKxaos  vidcti  de bcacpct 
lbnaiiliusqui  fecui  dnsauc  catimudckonmiiujrijheieseft.  Qiirauacv 
noua  lacioelt  pioptct  quam detciidunm  liducommillum  conditioiialenui 
loniodoiiulloquccaibadiicicdcHti  poflc  ttanfmitu.Cm  cnini,auc  qnoiuodu 
traiMmirtcrciur  etum ex  tclucons  volunucc  111  eum ,  cui  ncc  li  vtJuiiicc  cc- 
ftacotcxptcrllinquicquamiclinqucrc  auclcgati  aut  lidcicomnufu lute po- 
tiuilcc.-ll.a  liquidemck  vcccics  iuiisic£u!acft&  r.o<ii,inccrcis pettbnu «fin- 
quiiiihiipollc,niiirchnquaturmccnx  pctibnxcx  «.cttis ijnctrtu.laihtM 
ltgAt.ti-  jpud  V!ptux\.\>iUgdt.$MUTt*i&4q)tA  r  JMlumltbj.JinuntAA.<i. 
$.ttgAtumJ.A.&  5  fjifun  14.  u  .dc  rtb.dubJ^tuflurii  iH.oJt  xfufrjtgta.  ex- 
ccpto  eo  li quid  paupcubus  fuciic  rcbccum,/.<4 aModpAMptTtbus  xa.CM  tptf. 
tjr  tltrit.  quaii  paupetcs  iint  ad  inftar  collcgij  quod  cetu  peifouar  vicem  re- 
prxfcncat.vt  aucum  locum  Ualdus  notac.  EcMnohuiusrcgubrcft ,  vtabhi 
monuiiuus.quiaccnum  cfle  dcbctindiciumccconlilium  cdlautistanquam 
qui  dicatur  lcgcm  fuccrcciim  icAiwiJ.^ut  w  uftjmetua  14.0.7«  seftjm-f*- 
ttr.Faji.iu- QJ.vrrbu  legu  lio.m  verb.  ltgttffu.fi. dt  vtrb.ftgnift.  ccituin  vcto 
iudicium  &  cotififctint  cklcnonpoccft  quodinpctfonam  inccctani  cofcitui: 
adebvt  dubiutumiican  condiuoms  quoque  impleudzgtatu  poilit  quid 
corifem  ll)  pcribuam  iiiitii  am/;.$.P«*/W/  refpandu.  o.dt  rtb.dub.  vbi  tan<r 
exPaulouadituinoi)  niinilsinccrtis.qiiam  ccrcijfctfonisdaridcberevcri- 
dcicomm  1  fl  i  peuuo  pofiic  compecere  ,ncmpc  qtiia  quod  implcnd*  coitdiuo- 
niscaufa  capitur.noii  capicut  exiudicio  tclutons ,  quomodo  lcgatu  i.fi  tjuu 
fubcenduionti.  D.fi  <fuuemtjf.c4Mffjtftam.ncty  HirctciUneiiu/rf*/**!*» 
jn  ftn. Dt  ttndicj&  demanftr. icd  mortis caufj  tanuini ,    ex  \ ol  uucatc  po- 
UiiS  cius  qui  djt/jm prttu  8.  D.dt  mert.cauf.darM.  dr  cttpun.txtrs  cttfum  L 
pre  htrtde  j;o.t> '.Pjptmanui.D.dt  .tcqutr.hertd.  Ecquod  dicirur  in  l.omntkuj 
•j. Dt mertjAMj'.dunAt .  riimubiis  motciscacifacapcrc  pctmitti ,  tjm  lcgauvi- 
delicet  capcrc  polliintp.un  lta  generaliter  accipi  dcbct  c  concrano  vc  incci  1  j 
perfonx pofiinclcgaiacapcreiuVoquiadcnioruscaufa  rapcic  polliint.jj 
vtpccdubcancur  niorus caufa CJpcic  obid  fohim  quod  us Kgari no  potxft . . 
truq;.n.fjlfuui  eft  )  icd  icafctrp cum  fuiC ,  ad  exclutiooe  eorum  dunuxnc  qtu 
exteftamcntocaperc  prohibcritui.cutumiodictant  olni)  cudibcs apud  Vq 
tit.Dt  ca!tt,ert>.(tr feiu.eUmuut  m  mttdUml.i.  u.dibuf»*pntt*ttjhipi 

itpwmt 
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dtptrtMttl.x.Cjie  btrtdjnftu. hodie  vcrb etiarn  apoilatx  C.de  ttpcfl.ctlie- 
gU  t/hcit*  LnlUgimmS.c  de  btrtd.wjht.htrtttct  l.  4.C  de  ktrtt.  fiberi  ciuj 
qiulxfa?  mudtauscruiiinccortilemr.at.ui  \ii,i*yuify*ti  idU.^U^.mtUtfi. 
iuu  « inceltuoib concubitu  N  t*tU.%y.a*tbjned.nAiwr.tipt.f*i$  t/r.nmiiru 
iiquid lutclinquatur vltracaulam X  ncccifitatcm  alimcntorum , cap. tum 
b*b  tt.Extr.de  tiantdnx.tn  nuunm.ifuampiiH.per  *d*it.  At  inccrur  perio- 
11  -  'tidru  nun  .oro  non  fuivtquia  quodus  legari ,  aiitcnereluiqui  nifitl  po- 
«rft, nx  .<  b  eorum  pctfonam  fit  quod  capcrc  prohibcinir ,  fcd  cx  pattc  tdta- 
toc.  <  iMss.vtdiximus.ccnum  mdicium  ctlcdcbcuidcoquc  uquoo  us  rcliuu 
eftjoiutum  focrit,repeu  110"  poteft.  Id  enini  iactis  conltituuoiulnjs  cautuin 
iiufle  refcu  luftm.m  dtcl.^.incertu.infin.  quia  (cilicet  capaccsfunt  aiquili- 
tioius,quodiniiicapacibusdiueiGim  eft.qutbus  non  ma^is  acquiii  |k>tcii 
quod  unplcnda*  condiuotujcaufadatur.quam  li  legati  vcl  ruicicoiiuniiTiiu- 
te  us  lelictiiin  ellcc  dJ.M**t*i.  Ob  idquc  nec  dubito.quin  qiiod  us  datum 
cft.rcpcu  poflit.ltcum  qui  dedit,pu:nJteat,  ncci.im  vciit  coniiqui  quod  tibi 
reuctum  rucrat  fubea  daiidic6diUo<ie.Repeu,tnqajm  ,non  per  cui.diciio- 
netn  ciim  dominmm  nummcrum quidaxi  fuerunt  116  uantieut  111  ac&picn- 
UMi,!c  :  pcr  vindicationrm  niti  fucrint  conlumptt  minirni,  vt  ui  /.  tmcrdum 
ly.D.dt  ctnd.  ir.deb  1'1  jnc  qutiqtns  id  quod  libi  rclictuni  dl  vull  couicqtii, 
COgitur  iinpiete  c5diuoncm,iiuc  mccrtar  perfoiu ■  :iuc  mcapaci  date  dcbcat, 
incoque  caulx  iltxtitnilcs  iunt.quiacctdiuunibns  omr.ibus  coimminc  illud 
cft.vt  cc  acxu  fuipctidantA  impfciidebeaiit  111  forma  fpec  ihca  dl  M*mt*t 
Sc/.attilteredt  44-ttdjtt.  Sechocobiterdicbjm  lit.rcqiHi  ioitcconua  nos 
detenderct  exd.Lemntbtu,  pollciucetus quoqv  peifot  ls  kgau  00  td quod  in 
eoruui  petionam  coudiuodandi  conlerri  poilit.  Ciim eigoccruflimum  fit 
neqite  legatum.nequcndeicomiudliim  inccrur  pci  foix  tcl  rtqui  poilc ,  cur 
volumus  ridcicoiimiilTuni  qttod  perfonr  cert  <;  lclichim  tuit  lub  cond  tione, 
cai  nec  acquiliuim  necdebitutn  vnquam  tucnc ,  trar.lin. tu  poifc  111  pciibr  a 
iiereduiiptiusuicerum.cuinecabiniuorelinqui  vtilitcrpotuiiictiPhili  epo 
trrit  commenuuum  hoc  ius  tranfinilTionis.quam  legatum  vcl  fidcicomnut- 
fum  exprdu  voluntatc  lubimum  /  Aut  li  ad  violand.is  luns  tcgulas  omr.cs, 
nilulaliud  cxigunns,niii  vt  de  voiuntauc  tcftatoris  ctiam  tacitaqttatitctuit- 
quc conltct ,  quidni  cadcm  au<i acia dicimus  pofle  tcltatotem  iacere  vt  here - 
Jius  ctiam  nonadiuiu  hercdisUtipu  hetcdcm  traiifmitntut?  Quoadmtl- 
fo  quid fupererit  mli  vt  exlibrts  uoitns  dclcamusfcutentiam  Pompartij  in 
tU.ntm»  ptttfl tf.dt ltg*t.\.  &.'quotquot  ahj ioBsioci  futitad  hancrem  per- 
uncnces,atqucinconuarium  coclud  iinus.quod  umcn  hucuiquc  qui  aufus 
titdicete-.ncmo  tainimpudensautimpcritusruititcltatoti  cuiiibet  ticeie  tc- 
ilamento  fuo cauerc  nc  Uy.cs  111  co  tcftamento  locutn  iubcant ,  adeoque  ad 
tiibuettcndam  lcgum  ouuuum  potcftatc  fuiricere  pode  quodcuir q, indictu 
tacitx  voluntatis?  E  R  R  O  R  Q_V  iNTV.i 

JDe  tranfmijfinne  fidttctmnttpi  eondittontlutmiticnmiure  «dcrtfccndt. 

,  tx  eiiam  uxc  vivaex  us  comcctuiis.quarum  potdlate  volurt 
mtcrptetcs hdcicotnnnilum  couJiuonale  in  heredem  tranf- 
E  mitu  poflc,fcd  digiu  qux  (cpaiatum  lubeat  uatftatum,Si  h- 
detcummillumcoodtuouaie^uiquiMitfVnitumiit  cum  Jure 
'  adcri^cendi.Ejteiiiplum  adfcrunt , St  tilij  erant  mfticuu  &  m- 
uiceui  iubllituti  fub  coudiuonc^i  linc  liberisdecedereiit.tiiceiiim  fubftitu- 
uo  fidckwuiniflaua  tuti  couiuncu  cum  iutc  adcrcfccr.dt ,  &  idco  i^qenad - 


.,i4      ANT.  FABRIDEERROR.  PRAGM. 
itiuJum  quililicrostcoliicmquchcrcdcs  rdjqutt  prxdciun&oJm  adarttcn. 
diquodin  colicredis  potuanc  lubcrc  potccatji  fupeiuixjllct ,  ad  hctcdes 
lpltus  traitilttitutur,  Ijitx plmrtimi  9.  o.  defmts  cr  Itgu.  I.  pu  ex  dmtdmj 
prmctp.&  i.i.u.d*  4fftmr.heredJ.tnte.Cfiuwd.nen ptttntji*rt.pttcnt.*dcrt[. 
iu8c  Hdacommiltuni,quiniius  co.  .diciunalc  ,quod  cum  co  adciefceriai  lutc 
vnicum  futt.ad  eofdcm  hecedes  uanGmra  nccwlc  cit.ti  touc  ttata  fupcrilcs 
poftfractupractnoruu  ntorccm  imc  liocus  ii.urutut.   Hjius  vcti» fe"*  .  rx 
arguntcntum  vnicum  qutdcrajcd  vt  putanc  fotuflimum,&:  vt  Baid  .q,ji. 
liii.nuiabile  dcfumuntex/.yjw pnm  y).D.dt ncfmv  .he>td.  quali  1       ■,  Jcr»n 
Ipccicfubiuuuiopttpiujn^qujcruiiauiranoiiniagisett  ctuil.:  .jbilisad 
licrcdcs.quani  co  .ditionalc  hdctcummilliim,/.  fmt/tbensH.i.i.1.  •cdetfi iom 
pTvicipJ.ptmlt.  De  vulg.& pmptl/.fmh/lu.iui  tainen  uajifmiiluiibs  ob  id  quod 
\  niu  cllct  cuin  lute  adaclceiidj.  Proponcbatur  eium  idcra  a  p.iuc,&  m  i- 
piius  hcrcdicate  pauts inftitutus  ,  6c  filio  mipubctt  cxltcTcdaco  fubltitutas. 
I  lunt  vciu  Ncrauus  ait ,  li  pauuherediuu-m  adustc ,  1:011  pollc  pupillateitt 
pictetmutctc,ijque  licaccipteudum  euamli  viuiipupillotnonutucnt,dcin- 
dc  puptllus  iinpubes  dccclfcnt.  Kairi  is qut  pacn  hcrcs  cxnceti  t ,  cru  pup:llo 
quoqtie  hcrcs  nccct! an6 1  lic  enim logo  adiecta  dtcbonc  tru:  &  ez  j>ot tcuon- 
t<us  tibcris  pr.cccdencu  dictionts  txtueru  tepcuu  Nam  li  ipfum  tnuituin 
pup.llans  hrteditas,  vc cam  cum  viutt, rcpudiate  non  polTit ,  cunfequcn  s  ctl 
vc  paccrnx  hcredi(auconiungacur,&:  adcrclceiidi  lurccuicunque  patnshc- 
rcdi  acquitatur.Vfquc  adco  autcm  hcc  tciuriiua,qux  cam  hJcjcuiiJnilli  c4- 
dtciuiiaiis,qtumpupiUaVutubtUcuuunisuanfiniiIioiicin  ntduat,  inscrpre- 
ctbus  noftrisplacet,  vt  liqaai.doc6nngac ,liibftituuoncm  quc  ab  iniuopu- 
pilkris  fuciat ,  conucrfam  cllc  tn  fideicouimiliatiam,  vt  ut  fpccic  i.fmamth 
n.r  i^.rDde  tejijm.milu.l.StetteU  rb.D.  ttd  SC.Trtbcll.  itcmqiieicatnd  jm 
1 nccrprcccs  in  Ipccte  l.preabms  8.  Cdt  impM.r>y  ttlus  fmbft.nova  harc  fi  Jctcoi  n  1 1  - 
tarit allumac  iccudii.m  cos  t-.acuratn  pupillaus  lubfttmuonu  qux  vmta  rue> 
rac  cum  iuic  adacfcendi.fiacquc  nanfniilIibilu.Stc  emm  Stanjen.ctttf.  C.m. 
1 4 .vol.^jfr  *d /Jteredes meu ).chm umjuu \.D.<tdSC.Trtb.  cuius optniuitem 
licet  a  nonnullis  improbaca  magu  camcn  communiccr  tcccpt am  clle  rcrert, 
fjceuirq;  MinuczJ ld>.ii.ttt.io.mi.n&  it.Quod  lancmiraurrcgo.ncc  faoli 
crcdcre.ti  non  lampridcm  cxploratum  apud  mcellct  ui  pafliin  \  luucnuc  m- 
tctpreub*  nollnsjvc  quo alicntor  a  titcc  aliqua  opinio  cll,  co  lic  tlia  recepcior. 
ln  pcopolico autem  tractatu  accidille  oltendemus  tacilc,  liauris  raciom locus 
aliquu tcltctus vidctipocelt.Nam  vtiunc  cxcircuamur,tuiiiquoquc  ajiurV 
dcicommitliim  condiuo:  alc  vtutum  cft  hcrcdiutt ,  acicoquc  lam  .icquu i i.v, 
qui  proindein heiedcm  hcredi\  cranftnuu  itccetfe cfttccicum  cameu  clt  non 
co  1  iaps  tranfmitti  pollc  codittonalc  ndcicoini:iillum,:tc  quiJem  Itngttlare, 
puta  It  tcftatorqtn  ab  hetcdc  cctt  js  rcs  lcgaucrac  Tino,  cudon  Titium  f ab- 
inderogaflctvtli  lii;clibcns  inoicrctut  .cjidcm  tc»  c.Jcm  iictcdi  tctiitue- 
tet-.monuocnimantc Ticium hcredc,  nihii  ad hcredis hetedcm  uiimnu  un. 
Tcxtur  elt  i  n  / jn  tanfx  1 1,.».  Pemponms.  de  mtntr.  Quid  autcm  poccft  f .1  cejc 
jus  adcrclcendi  pltis quam  acquititto lietcdiucis-  An  tortc  magts  uanfnnili- 
bilc eft ius  adccefcei.di  ,quim  heteduas  iam  acquitita!    Detndc aut  quid  ri- 
icicominiiliirtuquidvcitu adaelcendi lit,  11011  uuelligo  , aut "^t^WWWj 
poteft  vchdcicommiifutn  tiue  purum,liuc  cottdiuoDale  cum  adcTelccndi 
luce  vniatur.  Stquidcm  tidctcominiirutn^iuc  viuuctfaJciictiuc  lingulare.ncc 
....  aiiter 
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ahcer  nrc priuj  valerc  poteft  qnim  adita  lit  hereditas ,  ideoque  coiura  n.flis 
euairiregulMiuhj  induci  necetle  fmt,  vt  hcredem  ,  qui  de  fidcicommiilan.i 
hcicJitftcrdbtiicdarogaiiuclIet,  nolete  adire  damnofam  fonalicautquo. 
qiioinodofurr«<aamhcrcditatcm,cogcrcpullct  fideicominiltanus  vct  ,'.  r 
tctfcm&exfcmtufconfultoPcpafiat.ovt  adiret  /.+  crP*jJ.n.«dSC.T>  eit .'. 
m*n.Uttrmtrt  i6.Cdhim-Jtlw.Lt4  <ju*m  i+.C.dt  fidncJ.fi ntmo  y.D.J,  „. 
fi*m  ^"v/.    Ncc  rarfum  lufticic  adium  clTc  hcreditaieni.v  t  debcacur  tidcv 
cocnnirAjtnquod aSalioquam  ab  hercdcrclidum  cft , niiiettam  illud  corf- 
currar ,  ■  ty»  grauatuj eft  fidcicommilIb,&:  honorauu  tiicri  t ,  &:  quod  libi  rc- 
bchun  I  iw.pei ceperit tt  v.C.dtfidttcJ.fidttctmmitfHm  jSJ.  f^a^umhu 
Uit.S^pHdMATttltmmJt  ttgnt  iJ.uf.fiu ?M.  <fU4drtngtni4  D.adSC. Trtbtll. 
Atqui  ius  idilrdccndi  numquani  in  portionibusagniuj  locuni  hibcc  l.vmt. 
f.buit4  dtfuuu  C.  dt  c4duc.nl/tnd.  ftl*  txttpta  vfufrucluj.uf.  tntttdurn.  vbi 
ratiodiueiiiunjcaqtiepcrIegansredditur,£).<<f  ifufr.ndtttfc.  Ergo  fien  nc- 
quic  vt  iuj  adcTefccndi  vnitum  lit  cum  .urc  fidcicomnufli  111  cadcm  poruoi.e 
hatm  fupetftiiis,quio:pull«ior,eV;  line  libcru  deccilerit .  Nam  ii  upottiu 
nem  fuain  agiiouit.exinde  ius  adctckci.ui  inea  nullnm  elie  potuit:  ii  non  a- 
^nouit,rideiconimilluin  cx  Jie  rcpudiauportioniseuanuit,  v;  vcicdicipui- 
htgencratioiiemaltcruntuiiorrupnontmellc  altenuj.    lufitvt  quamuiv 
fcter.qui  ptior  dcccflit  trai^inifliiruj  riicru  ius  adctclcer.dj  ad  hcrcdej.li  cife 
cetliilct  antc  agnium  a  rratre  portioncm  hereditarum ,  camquc  polici  fu- 
terrepudiallct.non  umen  mde  noifij  inrcrrc  lus  quoquc  fideKoinmiflj  eutn 
traniTnilillc  Sedcontri  potnU,  hoc  ipfo  quod  ius  adcrefcendi  turumiijt,nop 
tranfmilillc  ius Sdeicommjfli^ilm  fidocommillblocus nullus eiTe  potucrit, 
nifj  metim  caium  quo  ituadcTcfcendi  dcluierct  locum  habcrc  polle.  Ex  hoc 
enimt«*hflimc  ac  ncccilarto  inrcrtur  viuus  uatiimifiior.c  altcritistutifmif- 
lioncm  impcdjtiA  vunmqucinsiimul  tranfmiainumquam.In  coque  Jtrtc- 
«ttuaptrcudcr  j  eft  fkicicunum 

utione  in  hanc  rcm  noftn  aburunrur  ,quiapupillatis  iubitituuo  nouco  inj- 
nds  locum  habcre  potcit,quodpnpillus,cui  racta  cft ,  decciicrit  autcaditam 
poruoncni  fbam^x  qua  fucnt  inllitutuj.  Et  idcirco  nihiliinpcdit  quonui.ils 
coheres  piqiilii.cid.mqiie  lubftuutus,  li  ante  agnitami  pupiilo  hercduaicm 
dcoclIcnt,ctim  ipic  iam  poruoncm  fuam  Jgiiouillct ,  uaiifmtut  m  hcrcdcm 
&.'<usadclcicciMi  Cx  pupi:larcm  fubiLtutJoiicm.  NJu!  cmni  aliuJ  requirit 
pupillaris  ftuSibtuuo ,  mii  vt  patns  hetcdiuj  adiuiitex  aliqua  vclniuiima 
pancadbocvtpatcniuin  tclunvctum  ut.quam  pniiapalccoiifirmeuit./ 
P40im4viu  $.f'/id  ntc  tmpubtnt.vi fin.  D.dt  muff.ttflnm.1.  U4  umtn  2-.f.  <jui 
fufptcljm  &f.4  p4trt  ut  fin.D.4d$C.T rtttL'junUJ.l.f.iJ.ftdfi  p/urtsto.f 
fitx  4ffc.dtvul1.tjT pupitl.fuifi.  Sed  um£  pupilUti  quoq;  fubftitutiotie  iacja 
tr.ici.in  dciureadcrcfccr.di  non  .tbtci  potcit.q;  j;n  hduo  plurcsvc hcicdcs 
inftituuproponantur^quorum  aluruuius  poruo  <icficiat/C  cohcredi  adctcf- 
cat,  vt  111  ea  tpcciequatn  iMtcrpretcs  proponunt.  Qux  ume  fpccics  multuni 
«hllac  ab  ca  quam  Ncratius  uaclat  in  d  l.tjuipnirt  ,  vbiiolujptoponcbatiu 
inlhtutus  illcqui  idcni  rilm  nnpubcri  tucrat  lubltitutus.  Etlinonncgoidcm 
refponfurum  njiiIeNciauuin,liiullituUis  cohcrcdcm ahquctn,  liuepupiliu 
Jpfiun,liue  ahumhabuiiUt.  Eadcm«ujmrat>oloi.uinhar)UiiIet  onini  calit, 
quud  qiiifquij  patn  hcrcs  cxtmt/i  idcin  filio iiuputxri  fublhuitus  (it  RCarttf- 
nuucic  m>pubcujbcrcduaicB>  nuliuir.odopoilit  ,iiucp.itu  ruerit  ab  j 
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heresneairarius.fiue  volunurius.Nam&qui  voliittrius  fuit  antcquihe- 
tedtucf  adire:,per  aditionem  tit  neccllartiu,ciim  es  eo  teporc  hcredicarf re- 
pudiarearipliisnon  pofTKj.+.C.de  repud.  tcl  tbfhn.beredj.  i.$.  i.dtcrtulu 
D.de  fHcctjf.cditt.QA^M  autd  patri  neccilaruis  hcres  cft.iiue  ab  uuric\iiiie 
cx  poftfactocuixlcni  hltoquoquc  impuNrn.un  fubftitutus  fucnt ,  ncCcdariu 
hercdein  elle  ncccilc  cft  quodani  velutadcrcfccndi  mrc,  fcilicet  achi'  fociue 

Eupillan  hcrediute  paternx  hercditati  ,acli  vnatant-im  cllet  pai  Xfili; 
etedius,&  pupillans  nihil  mfi  pottio  quxJam  ciTetpaternar.  Et<    diii  non 
quemaJmodum  prudcntibns  placuit  pattis&fihj  vnum  eliccc::aincnturn 
l.pjecrjjmiiui  ii.D.dtnb  autir.iudic pofftdend.  aut  falcciii  Joo  ilLapatris& 
filij  wttamcnu  vniuslocohabcn  um  prxtorioquamcimli  hitc.f.pJtrur^fi. 
I*  lo.De  vutg  d-pupiilfubjht.iii  &  il!ud  dici  pocuit ,  pattis&  filij  vnam  du- 
uxat  hercdrtatcm  ellc,  oini  rc  vera  dnx  lint  hcreditatcs  diueriis  tetnporibus 
detctend.v  diuetfaru  pcrfonatu  diuct lr,  ceponbus m<u  icntitim,  j.  tgunT.I*ft. 
dt pHpill.f*t'/lir.Po(liini  tanieti  dux  Hix  hcrcdiutcs etiam  vnius  loco cenicri, 
quodadhocttquipatcrnamadquiiijt.non  magispupillarcm  pofleirepu- 
diare poffit.cjuani ii dc  vacua vcl  deficicntcaliqua  p-jptllarishcrcdiutispai- 
tctcpudiandatracCt-aretutjCiimmaq,  tionumumexvnocodemq-)  tcftame- 
to  derctatur,ied  ctiam  cjuod  certius,&  ad  rem  noftram  aptius  cft,  ev  vno  eo- 
^mque  cinldcm  tcftatorisiudicio.  Nam&  illi  ipli  qui  duo  tcftamenuctle 
dicercnt.quam  icmenriam  plcriquecx  ipfisctum  pmdcmibus  fccuri  vidcn- 
tur.prxlcrtim  Vlp.in  fj.f.i.t>.(!  cui  pius  fuim  prrieg.ftlcid.  n6  tawcn  i 
rent  vnum&  idcmiudiciumclle.icilicctpatns.  Quumodo  enun  podetiudi- 
cium  elle  filij  impuberis  ,  criam  quantum  aJ  ptipmarcm  hercJiUtem  ,cum 
impubes iudicium  prorilis millum  habere intclligatur.;/.p<pi//*/  <>./>.  dt  u- 
yi«r.t*re<iMndcquc  minirum  cft.quod  Jc  ir.officnfu lilij  impuhciis  trfrarntto 
mater  quamtimuis  iinmerenter  exhercdau,  aut  ctiam  ,  quodeflcctu  idcm 
eft.prtteriu,  diccre  non  potcft ,  vt  cx  Papiniano  fubtiliier  fcribit  Vlpianus 
Li  /.  PnpinitvtHJ  S.Q.fed ntc  tmpuberu.  D.de  ina/f.teffnnt.cpiixj  nquit,  patet  hoc 
ci  fccit.id  eft.qtiiaUcer  fil'J  tettamciHum  lit.non  patris-.urncn  patris.non  fi- 
lij  ludicium  cft-.Sicut  i  concrario,  li  pacer  qui  tratrem  h.ibebat  fifio  fuo  impu- 
beri  turpem  pcrlbnafn  fubftitu:llcc,nun  poftet  frateTcontr.i  rratnsiudicium 
proponcre  qucrcli itmfliciofi  teft.iincnti,\  t  ibide  fubmngtt  Vlp.  qmaquanis 
tit  ludictum  patrir ,  tatjicn-filij  teftamcntum  eft.  Quifquis  atitcm  agrt  qucre- 
lainofficioli.conqucritur  de  tcftacons  iudicio,quali  fucrit  ilrc  infar.us  8c  fu- 
ridfus  potius  quam  iudicij  compos:atque  rtaiplius  tcftamcntum  cncrrit  Iju 
l.fr+.D.tod.tit.Deinitf.rt/fdm.ac  promde  vt  quctcl^  locuscflepo<iit,ncccf- 
feeft  vtruuique  cocttrrcreiid,  eft,&  iudicium  &  tcltamcntum  eius  eflc ,  cwtn 
& h^licium&tdtah^tuhractotiliceat  iinpngnartf.  H<ic autem probaco, 
quod  patris  filitn;  wftAii^nrirmi,  nonnili  viuim  idcmqtte  lit  patris  iudicium, 
fticceditcvrtiiTitn*  Jiirwfcgulaqnxiion  patiturinduct  vnquatn  Jiuilioncm 
iudicij  &  volunRris,/;eili7«7>r»  ti.j.vtt.D.dt  hitqut  vt  indignJJegdttmms  }8. 
dt  iegat.iJ.nAm  *bf»rdstm-; .  D.dc  btri.libert  Jiigo  qui  ludicium  patrisagnourt 
incoquodipliushcTcdiutema.fiit.nonpoterit  idcni  iudiciuin  improbare 
repudundo pupillarcrn,  quoniam  ita  faccrct vt  idcm  eiufdcni  homims  iudi- 
cifi  parrirn  confii-maretur,parani  euerteretur.aut  faltem  deftitucrctur,  qtiod 
^queabtutdum  cllet.Qmd  enim  rcfertan  pupillare  leftamciuum  cucrtatur, 
andcftiiuitttrfHoc!)>ibit;inli  q-iodpatxisucnxhtaceuiadjc  lUequi  fifioim- 

pubcti 
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pubcti  roaiu  fiiblbwuselUe  cxindc  obligat,  vt  qiunduciiquc  motituri  po- 
Itci  impuberu  hereJuatetn  agnolcerc  compcUacur,  liuc  inceritn  &  antc  pu- 
piltum  deccd ic  ipfc.liuc luperuiuac  JEt  qucmadnioium  lcx oiiti  pattts  mor- 
tui  ccftamcncum  confirmat,hoc  ipfo  confinnac  ctiam  tabuias  ptipillarcs.iso 
n  ex  lis  iain  tum  deferar  pupilli  hcrcduaccm  ,  quar  adFiuc  Viuente  illo  nulh 
eft.fed  vtdefuncloqujiwocuniff  pupillonuila  uupillanj  fubftiiuiioniscd- 
firmatione  noua  opus  futurum  lit  ad  iplius  hcrcdiurtiii  iiiblticuto  dcfcrcn- 
dam  i  &  i  contxano  non  confitmato  tunc  pcr  Icgem  pactis  tctlamento ,  pu- 
pilSre  neqoe  tunc  neque  poftea  vnouam  confinnari  podet.vndc  ctiatn  cft 
iiiortuopatre ,  licit  viuopupillodies  Icgatornni  a  fubfticuco  jHipillari 
dju  i.Tiftatim  ctditj.bertdit  7 .f.tAntmndtm rfr ftf.D.fmnnd.dttt  IttAtxtd. 
ka&  .  'npcradiponcm  paicVnx  hctediutis  wftanKiuumpatrisabhon-.i- 
necoi  1  .i  iatur^aux  fecunJaceframcnticonfirmaciocft ,  eaquc  omnino  nc- 
ceflaria, "   >«or  ilJa  quam  lcx  fcccrat  omntno  inutilis  maneat.iatenduin  eft 
->que  tabtrl»  incetligi  conftrmatas.vfquc  adco  vt  1  mpubcre  po- 
illa  lit  opusnoiuaJuionc.tanquam  fufficieccpnotcquluis 
-it  hercdlcas  pupiUans  acqi-.iiiu,fcdpatcrna  Uctim.Nam  ft 
1  •   jui  adhc.fuiflec  inftiuuus  cx  jurtc  hcrcdiUDs  paternc/purc, 
u  .  ••bcoiiduioM,  aut  coam cohcredi queni  in  aliapanc  ha- 
itci  iWritutm.Nemoenim  diccretegcrchtuicnouaaduionc, 
ivdo  lubfluii:  .  ;iis  condirio  cxiftar^ tm ex pttrit  -;C.l.fife!ms%cs.inprm. 
6mjZl).  dt  ,tcfhj<    -rtd.  nuilto  niinus  vcto  fi  in  alia  partc  no  nieru  fubft- 
liKUS,fcd  fub  condu  uneJhftuutus  d.l.  fut  tx  duabmi  y;.  tn prmcip.  &  f.i.ecd. 
ctagncc  eucnrtnjfco>i  nflpnis  tanquatn  luperuacuxcogatur  hic  cxpccftarc, 
Ijijuit it*  H-D.dk /^ifi^i/.Cum igicui  vna fufHciat  adicio, nihil  <an£ cft 
impediat  ManfRiifnoncm^juam  ca  fola  ratio  ini<.-cJircpoliet,qu6d  iu» 
'd.t  hcredirabst  1  lnitciad  hevedcm  non  pofltt.Proir.Jc  putu  icfcrc, 
i  apacrcinftkiui  l.iiltei.idcniqiicimpubcnhibfticutusdcccllciicai'- 
ttpupillum,  an  poft:  il    _  ,oddki  folcc.lnbftuutior.cm  liuc  vulgarc  iiucpu- 
ptlarem  non  tranfmkt  i  •  iquarn  qu^  in  bon:  j noftrts  non  fit  pnufquam  eict 
conditio  c.\ticecit//»/j.      .dt  *tfuir.htrtd.t.rmbflituiio 41  vt.icfurr.rtr.de- 
nra.non  potcft  hoc  caiii      ltn  luberc,  in  quo  iam  atitcquam  condfcio  fub- 
ftieutioius  exillac.repcric  1  bligatus  fubft  cutus.nc  fubftitucioncm,  fiquai» 
docompctac,repud:a>c  p<  r.  .Quidcium  aliuJcft,n3pollercpuJiare,quain 
eilc  lam  facram  acquiiitioi         Quamquam  uitcr  vulgarem  Sc  pupillarctn 
fubftitutionem  ctiam  luc  p  i  •  •  c  •Jittcrcnua  eft :  Vulgans  ciiifn  quac  non  fuic 
Jciata.non  tranfii)iititur,iK.  li  vniulitcum  iurcadcrcfcendi,  d./.ft  tx p/mrt- 
btu  9.  \st  fmit  & /cgu.\it\\vfQ  ij.na  non  cxco  inducinu  diuuio  voluuus.ciim 
potno  dc6c!cns,CJua:  fubftitu.ii  "is  iurc  aJqiuri  nondum  j^occft.ncc  uroinde 
ad  hcrcdcm  cranfirutti,l(.\jiiac.i.  ;  tquifitam  porgoncm^iqueadcrefcat  iure 
/u<bitir.ution)s,<5c  confcqucnter  1  :;c  voiuntaa<!.AtpupilIaiis  fubftictiao non 
potcir  icqui  paternam  hcrcJitacc  1  nccci  adccefccrc  ituc  infticucionis,  cum 
..bercdiusJdcoqucis qui  111  ^ieJuaccpaccrna laiptuscft  ,  mlulonia- 
in  pupiilaii  fcriptus  vidcn  pofT  ,:  1  li  ronas  in  eaqunquc  fcparatim  <5c  cx- 
jKci7imiuilIcinftitiuitin,cjno.r nv  fit  luftperpupill.ircm  fubltituttoncni. ! 
taqne  diuideteturneccirarh>iitJici'i;  1  ccftatoris,ii  isquipacrj  heres  extitiflct, 
pupilloetiatn  ncccllatiolicrcs  n     fft.Vc autcn. ncccir,ni) hacs lic pupil- 
lo^rarfcrcuii ll  atucpupilluin  i.\    .tit,nonaJicct  ficri  po:cft,c]uamlipi:- 
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piilaris  hcredius  patetnx  adcreicatiin  eamque  rem  maneo  iure  fubflitutio' 
nis  inducendum  neceiTan6eft  ius  adcrefcendi,  quia  pordo  adcrefcit  poroo- 
ni  velut  alluuto,  l-fi  Tttta  )}.»»  fiti.DJtvfrfrXvmixnuo  autcm  omnis  adqui- 
rirur  perfonx.non  poruonnperfona  porrb  nulla  elt.qux  ii  mortua  repentur. 

'  _  

ERROR  SEXTVS. 

DtdiffrrtmUpHpiDttrit  tfr fidtmmmifftait  fHtfhiuikmittitmdt  trjttf- 
mfftont  agttur.tttm$ut  dt  dtfitrtntutpHptll*rti  fuifiitititamj 
•  »1  &  tttrit  fdtrtfctndit 

xijvt  proculdubio &  fcntencia  &  ratiio  dt  61€tx  /.?*. pAtri, 
quamproindcaminteihgiinus  nonnili  ineptcad  ii  .\icoui- 
niiirarianrfubCUtutionemextenJiponeifiquide'    ca  neqtie 
tdtamcntunicft.ncquepars  tcftanienti,  cuni  Umc-ntum 
■lonxftiir.ettu  iufiexnilututior.e/.t.$^r»rj<»!'ff  t.dt  vulg.f 
puptU.fubfl.l.jitid ptr  m*mtiio.D.dtiurxtdtciU.  fideicocnn  i'  im  autcm,»- 
ue  viiiueruk  lit, liuc  fingularcncque  iuftitutiodici  poflit , rxqutf  pars  infti- 
tutonis  Quaenim uuone  lolco  ccrendcre , fubftitutioni  fideicommiiTa- 
riain fuUiitutioncrn  dicendam non cflc,quia  fubftitulH'  ccundainftitutic» 
cft.atit fccundi  hercdis.vt apnd  V Ipiaiiuni &  Caum  in  li  I .ir.fcriptum dl,£- 
dcicommiiTariusverb  inftitutusr.ullomodoeft.Nequc x  .i6fi  tclutprviiiex 
plutibus  hercdibusaliquid  pet  legatum  aut  fidcicomn  !i!umreliqucut,r.io- 
hibctur  ille etiam  poft  agnitam  poitioncm  hcrcdiun.  m  hJcicomniiluim  re- 
pudiaic1necqu:(quamdixcritimiiiociadcrcfi.erc  id  J  ^crc , quia  ficuti  ius 
adctef>:endi  non  cft  intcr  cos  qui  cx  diucrfo iurc  fuu c  Junt,/./W  cum pmrt- 
tu  6. D.dt btn.poff.l.i.C.  dt  ttft4m.mil. noii magn qi ; \ m  intcr cos,qui  cx  dno- 
busteftamcntisvcniunt^/7*^f«Ji^/»(>wj6.Z>.^((  -  "fd.tfmtfr.Mmitt.il»  nec 
intereasportioncsquxex  diuetlbiure  vr.i  cidcm.)  ic  porfonx  dcfcrtintur, 
puti,quaruui  vna  cx  inftitucionc,  akcra  ex  kgato    I  hdeicommiflb  dcfcra- 
rur.Alioqui  non  poflit  cohetcs.cui  per  prtjccptnvu  c.yi  aliquid  rclfduiii  cflct 
typuJiaca  portionc  fua  hctcditatia.kgatum  Mb."   aut  atn.flb  leg.ito  paitem 
nerediuriam  ictinere1&  corua  quod  umcn  vti    >  q<  falfum  cft,/.cJ-  fnidtm 
tettt mif.mnfl.$.v/rJjtrxctdde  ltg*t.\.l.txptxn  .:.D.  de  ttdtm.!tg*t.  l.fiTi- 
ttmtf.  dtltgtt.y  Etfai.etantumabcftvtf  '  :commiflumpofl;tvi:quain 
(cqui^iutconcoinitari  iusadcrcfi.cndi,  yt  nec  ns  adcrcfcct.di  poflit  vrquam 
feqm  fidcicommiluriumpardvularcm,*!./;;  Tttiut.  Exrr*tjfumf.P*pirti*- 
^yDjtdSC.  Trcb.id  eft.prxtctquani  ll  is  q  u  ex  partc  fucrat  inftitutus,  caq; 
SctnproniorcftituerertgatusjcrjpulfiisaJ  wiit,  vt  idc6  lit  indignus  qui  exco 
teftamento  cnucquam  coi.fiquatur.  N  n  i  cque  hcrcditas  pouft<^ici  pars 
fideicomnuiii.ncc  ridcicommiflum  p.ir  i  .'.creditaus.quoir.odo  hcredjtas  pu- 
pillaris  videii  potcft,vt dix.mus,pais  qu   lam  hercdiiatis  patcrn.r.  Dentque 
•i  pupillarii hcrciiitas  non  adcrcfccrcc  p.-.tcinar,non  habctct  pnpillus  hcrcdc 
extcltamcnio,  qux  resiinpiignarcepup  !li  vuliutcm  .cuiusvtique  ir.tcrelt 
tcilamcntaruimhcrcdcm  na&crcpotins  ;  im  legitimum  J.luliusnt  4j.  d. 
dt  «cfHtr.bcred.  atque  ita  cxduabus  inft  uuonibus ,  qux  vno  codcmquc  tc- 
fttmcmo  contincrcntui' vnavalaet,  aL.i  non  valcret.quod  umabiurdum 
cflcc ,cjuim  fi  quis dicercc  vnum  idcmqtk  tcftamejitum parum  valcre  poflc, 

partim 
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partitn  tion  valcre.aut  ex  vuo  coJcmquf  stftamento  lictcdit.  tc  pto  parte  ac- 
qutti,pto  parcc  non  acquin,aut  dcwq,  vnum  &  cunJcm  tcit.ttotem  dcccdcte 
pcppaqeicltatum.propanejiitcltatutii.laiucinin dixin  tisviuim&cundciu 
ccilatotcn  cilc,v)d«bcct  pa.rcni  ,qui  cfc dc  fua  flc dc  pupi lli  hcreditacc  eodi 
tclUtucuto Jjfponit ciiai &  fib»  5c  fiko  hct cdcnt  faut.  At  m  fiJc>..'.i:.i)!iiK> 
qiioduimque  tandcm  tllud  iit,iiihiliale  ua&air  poceti,  ncc  ahud  vllu  abfut- 
dimi  liqujttii ,  ctfi  fidcictanmifluu)  ad  hdctcommillanuai  non  pcrueiuac, 
multo  miml»  ctiamli  a.i  rtdcicotiinuilaiij  hctedctn  non  tiiiifmittauir,  qUu 
rcmai ic  t  eo  c  afii  pcnci  ili  um  qui  futt  rogatui.  Qu  d  crgo  nccc I ic  cl t  v c  vtolc 
musiutis  rcgulas  ad  hocvt  ad  nfleic^niiTijm  Coudiuonalc  porrigamusea 
qux  inpuptiian  fubuilut.ouc  cor.ititutai  conuatioobhoc  ipfuni  , nciuus 
comtnBins  reguht  puptllquevuhtatci  imptign«»r6tur.Scd  &  seicor  ne  in  co 
dccipiamur  intetpcctcs.qul  pupiliarcm  fublutuuoncm  nJeicointiiiilo  con- 
.    .  _.iiahxquipataiaiit,quoa  puptllatcm  fubRicutioiicni  condiuonaicm  cllc 
putant,  quociittu  aboqui  lu.c  comparatio  peruncrcL-)  ciim  lanicn  fui  nacu- 
taft  liuliam  cxtnnfecus  conditioncm  icltJtoriiiduxetit.pura  inftiaitio  lit  j.u 
conditicnuW-y*.'  hberu  %  tn  prmctp.v.dt  v»i£.&  p*ptl'.fiibiJ.U\i  eium  vcr- 
bioiuc  m  onini  iuhtlituiioiiepupillanapponiiicceilecft^/i/ni/  mtmtmp*- 
<ff2&jSrrj/,ijcetCL)iicLtio:tcin  prx  ic  fcne  viocantur,  re  veia  camcn  nuliam 
J^^^ni^quoniai:!  non  tciUmcnti  pupjllam  veiba  func.quippe  quod  inci- 
pit  i  fcqiioiubus  lllis  vcibis,Ti/»w>rrw  tjh,  ufquc  coduditur.fcd  patni  ve- 
luu  prxpaiacio  quxJani.ca  eft  acungctis  fe  ajj  faciendum  filio  ceftamctum, 
&  piefaniwiiofi  alitct  lc  vcllcliho  faccte  teftan.eiiiuni.quam  li  dccedat  illt 
tnipubcs.qiiia  nec ahtct  cx  legibuspoicft.  Quare  li  qu:s  nie  rogct.c  ur  fubfti- 
tuuo  pupiflatis  mottuo  atiicpupillum  fubftitntonon  cianfmi(tatur,non  illa 
lationcm  adrcram/jnamadtcrtcm  in  quxftionc  coi.ccptadcfidcicomnuilb 
ccmditional),  quod cunditioiialjanou  trap/hjiuai  tur.iedquiaviuemis  pu- 
pilh  noila  cft  hctedi  tas  qux  fubftttu  to  dcicrrtpc  (Ttt  /.1  %.tr.ttrdkm.  dt  vulg  ty 
pttptHfhfytJ.it* t*mi» t-.%.4p*trt. o.dd SC.TrtktU.imr.tl.l.i.D.dt  btrtd.vtl 
Bu.vendti.Li.D-pr»  btrtd.  canium  diftat  yttranfmitu  poflit  ca  qux  adita  n6 
rait/vwif.J.ifl  ntutftmt.C.dt  c4dm.tclitnd.ijax<\M ,  nec  ii  exuullet  conditio 
pupiliarii  flMituuoiiis  que.  coditionalu  fuillet,crafmicci  tamen  poflec  etia 
prxmortuopupillo.ii  aliusci  fubftitutus  fjil.et.quam  qui  heres  pauiexuuf- 
fct.  Vt  veroajxatusliat^qiiai.topcrcfaiiaiuuriiuerptetcs  .ctim  uacUncdc 
pupiilari  fubltuutioi.c  vr.ita  ci:m  iuicadctcfccfldi,riiige  in  ijpccic  dJ.jmp*- 
/r/,Scnipioninin  pttris  hcicdcui  cun<kmquc  fijio  imrnibcri  fubftituttim ,  nO 
cx  toto  allc  inftitutum  fuiilc,fcJex  fcuijtlc  Juntaxattcx  alio  vcto  fcnullc  co- 
hercdein habuifie ipfum  impubetcru qut  tamcn fcnptusfuctit  fubeacodt- 
uouejjvaltt  hcni  t/ji.  Hcx  enini  por.edu  neccirarib  eft  vt  impubcs  qui  fuit 
fuushcrcs  p^tti  (alioqnipiipillaiiterci  fubftitucic  patcx  noit  potuiflct)ex 
ncccrtanohcredc  iaCtus  lit  vtilur.tarius,/.v/r^4  htc  ii.C.irfw»*c.»n/»Vi]iia 
lem  eum  cilc  nccciiccft,  vt  dc  lure  adttefccndi  craclan  poflit  ,autdc  vufgan 
fubftuutieaie, ctim  in  portioi  ^bus agnms&  acquilitn ,  r.cc  mti  adcrcfcenJi 
Jociutelmqnatur.i  cc  fubftuuuuni  vulgari./iAtni/.?  huuadtfrtttij.C.dt  ca- 
duc.tclltndl.teft  «di/*m\.c  dt  impui.&  «liii.fhhjhi.  acquifiu  vcfolithctc- 
dicas.quz  lpftini  &  nccc  Uarium  hctc  cm  habct ,  quamuis  fc  abftineritem  /. 
c„m  im*fi)o.i.ftdrtjiftuu  dt fidticjibtrt.  Fingc  iui fum  Scmpronitini  hui.w 
tacicc  rogatum  fuiflc  a  pattc,vt  poruoncm  lliam  fuam  hcrcJitanani  M*u  . 
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incapaci  refticuerct ,  eiuiquc  fidem  fuam  in  id  accomodafie  contra  legej,& 
itapcrtrmoramtcflitortsadita  pcrcum  hcrciiitatcfifcolocumtartuiiiruil'. 
fc  qui  femifiem  illua  al>fttrlcrit,/.tiMVr.  ±o.&p*f.  t> .dt  inr  fli.  moxpu- 
pilluni  fe  a  panris  hereditare  abhmuiflo.liibindein  pupiHari  ctate  decefliile, 
\ x  ptoiiuh:  fc luri  adi  tefccndi  loctrs  facrus  ftt.iV  pupitlad  luMitutioiit.QuT- 
roan  dchcicntenictatlcrdccntcm  pujiilli  portioncm  habebu  Srmproniut 
mrc  adcrelccndi;  Minim<ATro,tjuu rcm  r.on  tidcrtir  habcrc ,  tr.qmc Yfo  jn 
l.[im*mt*m ptrttmfy.v .de ttqutr.btrtd.  id  cft.quiacumpotuoaacrcujt 
pottioni  velut  alluUiO,vt  (iipra  dtxrrous,ne»ii  potcft  vidctt  portionem  vlla  ha- 
ocre  cnipupilli  cohcredis  portio  jxjfm"  adcrefcere.is  cui  fiftus  abftulitcl  par 
tcm  qiiam  rubehat.Eili  cium  non  eo  mmiis  herw  manet  qui  Jiemel  ruit,  ac 
profndchnevex  pattc,cjui  fruit  influuttis  cx  parte,/.«cfac7»  ^.f.ItUuu  Ltmtt- 
tmt.  D.^t-*/^-tj-/w/«tf  ^^r.rcnir.rnicniToiShabct,id  eft.crVecru  ipl 
rci  non  cft.i deoquc  nccpartcin  vHair.luhcreintclhgititr.At  pujniljrcmfijb- 
ftituuoncmidcone  rbrtaiTis  anuUnt  Iinino  iucccact fofiMoiwBtldjlBfc 
cxptcflim  fub  Scmptoni|  nominc  fucrit  ftiblhtiirus  (qu  miri> 
rem  habet dubrtauoncjnijqpod  h  cui  fifcus  heicditatcrn  aun  i  mi< 

Seproiuj  nomenretiiici)fed  eriam  11  httta  (it  fubftitutto  pupi!Iaris,quoniodo 
ficn  olur.  folcbat  his  vcrhis,^«i/y»M  miht  hcrct  rn/.</.$./*A*/.vbi  quauijra- 
tionenwHatn  Paulusrcdd.il  :uun  ftaudetnlepim  h.lema..ommo- 

dat  adeundo  heres  cfliciatur,  ncc  defina»  hetcs  dlc  ,  luet  res  quar  na  rcli&r 
funt  ci  aufferannif  .quodquc  Uti^  punitus lit  in co  irt  qtu>  iccit  coutraJcgrs. 
Subiiii!t;ittaiiion,quodniirjbili!iscft ,  idetn  totc.hcciidunmianifi  Jttrescf- 
fc  Jclincret.qucmadtiHKluili.inquJt.inco  intdhgechtm  cft.qui  cumfctiftts 
circtltcics.pnrtquaiii  .ulnlltt  hcreditatem  in  icniitutemrc.iacrus  eft,ai.  po- 
llca  libertatc  donatus.  Nam  &  lunc  pcrmifttun  eft  ad  fubftittitionem  qtribv 
hbct  litie  vulgarem  liuc  pupilLarein  peraenirc ,  qux  iucratci  tt-ftamcntoren- 
ct  a.Licet  eiife  hctcditateiii  cx  mftitutionc  atnilit ,  tamen  ex  I  tibihtondr» i- 
llam  potuoi-.em.id  cfl,qultum  amifcnt.pcrcitwrdcbct.Eujuidcrn  liiuiluj, 
ade6  vt  idcm  ius  tranfmittat  ad  lietedcm,faciatq;  eum  hcrcdem  pupiltone- 
ccilariuni.iifottcinlhtutiii  ipiearoepupimim  AecefknK^dJ.^mpKtrt.  S*  e- 
:nm  accipienda  (untgeneralia  illa  cius  lcgis  vcrha  ,  tmcnmjttcpArrfiheredi, 
vtcoinprchendant  quilqiiis  aliquldo  hcrcs  hut.liuc  hcrcs  nianlerit,  fiue  he- 
rcs  cllc  dclicrit.Ex  quo  iiitdligtmus,qu.T  in  eadein  lcge  pt.TccJiuit  Adtrtftt- 
di iurt  4r-7*»ri(quod  vnum  rcrcllit  jnterp:cccs,\  t  circa  hn  hoc  adcrcfccisdi U 
multa abfurda  commcnu  (int)  non  uni  lic  accipi  dcbcic.vt  hcrcditas pupil- 
laris  adcrcfcat  patcriia: ,  limtporti»  portioiu,quam  lta  vt  juftitutio  fac>am 
ceftatnenio  pupitlati  adcrcfc.it  niiluutroni  hQtr  \n  paterno.  Alioqtu  nfth 
inagij  poflctiubfthutiopupillaris  adaelccrcliwdicuu  portioiicni  aniiluTif- 
lct,liue  uis  &:  iiomcu  hcrcais  rcunuiilct.tinc  cuam  ainiiitlct.quani  dcftcier.s 
pottioex  quapupilltts  fjcr.u  uiftitutus.Quoi!  curn  uj  lit,appjrcttuni  quoq; 
l  ilm  pupitlaris  liibftituuo  vnita  cft  ciim uirc  adctcfccndi,non  ide6  ficri  crSI- 
miflibilcir.qiuKl  mui  .  lit  ,adeoquc  liquando  rtunlinillibilislit.talcni  pcfle 
cani  eilc ,  quanuiis  ius  adcrclcendi  noil  mo&i  trJrifniltti  nonpofTiC,  ied  ncc 
locum  halicicjErgo  non  ptd)>tct  ius  ?.Jcttu,cndi,Iid  ptopter  tolam  Volunta- 
tcm  tclbtoris,cum  iurisratitfnecnruW^rani ,  nc  A:  hctcduas &  tnftmitio  i 
tcftatoie  fatta  ditndatur.Scd  illud  multo  abfurditiseft.quod  lidcm  noflri  ad 
dunt  de  piiptllan  fubftituuone  uuierU  in  lidcict  nnniilaiiair.  l*nmiim  quia 

non 
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non afaum  cafum  agnofco  m  quo  ficri  pollit  vt  paptliati.  fubft.tucio  cor.ucr- 
catur  m  fideuommilfamm  ,  alia»c  dirofta  in  precanam,  pra-tei  cum  qnrm 
traciat  Sc-cooia  in /.  76.  D*d  SC.Trtht/.dc  cwus  f.-ntcntu&utiot.c  ("cri- 
ph  M.tf.Ccnuilmrmmm,  ciptu  14.  &  abatn  (j_cn)  Vlp.in  /  y-_rr*jr»i.t u. 
Jetefimmmilu.  hLun  qux  iifa  ibient  in  hanc  icm  co  gercic  Jc  ftMHtmtont 
comp_dioraipagat»oraclapuberi,vcrbis,vt  vo^ant,.oii:munb,i  ,\J  j  mi- 
J/te  verbs  dire__i_,plan_  cotuineuutia tk  .^biurda  limt,  vt  _ nobi. ( a  cCor- 
ic^urarumbbropcobatuni  foit  Deuidc  quotiesid  eueuitvtpup  liaris  iiib 
ifuu.o,q:i.i-  direcia  abiniuooc pura  iuu  conaei-atnr  in  r.dcic..:i.n..ii:.: 
.pfum  quoqiiciidcuomnutium  purum  cfle  neccilc  clfct,  ii  pupiilarn 
tutionisnaturaminducrct.  Et  tamen  condiUonakdlcC-.  itac,:dco_iuci  cc 
ad  fidcicominitrarijheTedcniuaniire.fediiplutcsfiibitituti  nierant,  adeos 
ibic«p_cuenitequico!iditionisezt(tciitts  temporc  111  humai  isrcpcrtuntur, 
_it5f-^/-i76._i»/_..Rauc)qucdi„ireiuu-  nor.  cbfcura  iliacft  q.i..daimpu- 
Mfubfntutioteiiau;ei)tumiitrili],nio:sipii:._hli;q  ,„irp  .v.c  Ic.cijc- 
-.l,r.otimagis,po;dt  t'acetcconditioii..Icni  luHticut:orcm,  qtuim  f!_t 
■onalis  iliamltitutlo  a  tclUto.e  fitU  fi  <y_  dccejJen,Tttit,.t  berei  ki  ■ 
nden.m  tctcrtan  luloquacuipatct  facieiw  hcrcdon  libr.tn  vciu  1- 

!»<•»/  tnpUPiUiri  ttlMt  mtttfftntXMW  f_.lt  h_IC-(  II'  ill  o,  &  l.lii  ;:o- 

_  utur?  Atr.dcicoir.iiulli,ni  111  qticd  pupillarnfubrUtucio  coucrcuur 
_ihjtellameiuumctt,ncquc  ptocohdeitoinmii.wh..kiitr.quo_  I.J  u_ 
rreceut.feJ  pto  eoquoJ  patct  a  legitimo fili|  hcfcdc  rcliqucr  t  lubca  co- 
nuouc  li  filius impubes  mo\ctc\.M,dJStxMila.l.fiju>idnm  .1  alt.u  l.fiTitie. 
♦  t  It.tmm  l./e.;  dtUgMA. Uquc apparctnon  foluin  tt-co.quiVi  hu_ii.ii  01  .h- 
^omniilftni .  puber tatc  filij  __ungu  1  ttit ,ficuc  8c  pupiilacu  fubiluuua  li  ■  • : - 
^tmJ^M»dfideicommtffum^.dt  Ufat.i.fccl  cx  ilioeuani  quod  ab  _xhe__da 
nhcrcdc lcgiumoulc fideicomniillitm rcltnqui  11011  pollct , l.plmni o4.  f.at 
txhtred*ti  1_o.-__t.quociu11.ci]  pnKulJubio valeicc ,  n habcrettir  prorcl  cm 
^^""e^^o^u-uc&iplicxhetcdatofubllitui  pupiliantci  pu.cii/.t .. 
fmfMmtrtJJedfi  plurtj  \o.i.adjiifiitittei.dt  zu/g.c- pnptifuLfltt.  \^,tW  l.- 
tecomniiflum  hoc  coudiuoii-ilccllc  ncceilcdi.c..m  Jiabcat  tor.t_iui.ncin 
JbBnucitani  djpli.cin  li  __  motictui  riiius,&  impubes  moiictur  ,q:ianiuis 
iecundi.in  verborum  liguram  putum  videatur.piiri.mquc  cllit  fauc  11  a  liho 
ipib  non  a  paue  rclittum  efle  credcrctur.Nocic  crgo  hona  ro  ilccttt.o  _  pu- 
p-U_i-f_bintuuoiic_dhJcicoinuiilfumiiiq_oJpi^        sfubftinitioc.  ^ 
rtur,vte_eaconip.iutioi)e  Jcbcat  futni  argutnentum  ad  nieiendam  cr.u  f. 
nikiTibilicateni ^fideicomnulTi  condiuonalis ,  ob  iJ  ic-doi  quhd  Jtivpupiilam 
it_bft_tuuonislkuaii_inj_nbjlcabquando,  liucdicJii.iistuiiccilctiaiiliiulTi 
bi/c ctim  habct  vnicum  ius adcrefccndi ,  liuc  quo  aliocafu.  Pi.llc  ciuni  tilc 
iianliiulTibiieius  adqu.rcndx  Jurcditacispupillarisiuin  quoqucciim  dead 
crdcendi  uirc  ttaciari  ntm  potcl\  ,  prartct  ca  qi:a-  lam  diximu.  tolJjgi  euain 
poccft  cxco,qu6J  li  is  qtd  3  pauc  liiftjtutus  fuit,  eiquebctCi  cxcitic,  idcm  lic 
prcojmus  inipubcris  agiutiis.nu  minus  impubcri  iicccftano  Jicrcs  clle  cogi- 
t ur,qu_m  li  fuilfct ei  pupjllatica  fubfticucus.H cc  nlcp  \  1  Jetur  nnhi  elle  ii-tu 
leuua  luliani  m  d./.p/ane,\bi  difctte  I_Tibi_,ii  patet  filiuin  ui-pubcrcm  txhc- 
rcdaucnt,--  ab  cius  lcgitimo  lictcdc  fidcicomnwlliim  rcliqiicrit,  ica  drmum 
'leberi fidcicomm.iTum  ab  cohcrede  Icgiuino  ,  ii  Sc  pacri  licics  jJcm  fuciic. 
l^ifi  cnu»  luce fidcjcoiuinilfum  pra:ftarc  cogi  polTtc,  quod ab  co non  uiii  ti- 
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quani  i  lcgitunohetcdc  rcli6wm  fuuJi  non  ctiam  Ucrcs  cllc  cogcrctur?  Aut 
cut  mcJi«is,quam  uexpicflim  fubliituiuseilet ,  codiuoms etit  in  hoc  vi  pu- 
pillo hcres  rccelPirio  cile  cogaturt  Siquidem  ncc  alio  colore  h:c  lnu-K6u.it'- 
fa  dcbct  qtiam  qubd  initiiuius  taotc  vidctur  l.confittmr.tmrt.rjr  l.\.o.dt  tmr. 
c>dia/.\  eo  ipioiute>quoli  fcripiusfuillct.vt  loquitut  1'aulus  in  d.l.tktxkt- 
rtddit  iio.dt  ;-(*t.\  Ncque  tamen  inutilc  fuciit  calurn  hunc  addidillc  ad dJ. 
qnipjt"  ]  e  i  nclcio  au  alius  adiiuc  obfcruaucnt  vt  tantb  ceitnis  appatcat 
ptipilli  hctcdit  acquin  hcrcdi  pattis,&:  :klic'Ilck  l6gc  alio  lcnfu  aliaquc  ta- 
ttonc ,  quam  ciVm  ttactamus  de  lurc  adLrcfccndi  vr.ito  cum  mtc  hixicom- 
mirii conditiot:alis.Scmpef enim lllo calu  poncndum  cft  plutcs  tuifsc perfo- 
nas  hcrcdum.cV  quod  ctt  conlcq;.cr  s.plurcs  iplorum  pottioncs.quarum  altc- 
taaltcti  in  cohcredis  fauorcm  pollit  adcrcfccte  ,  iicuiruevnam&  candcm 
fuilfc  caiilam  fucccdcnd;  in  vtraquc  potuonc.autex  tciUmcnto,  aut  ab  mte- 
ftato.Nam  vt  lit lus  a  lctefccndi  intci  cos  quotum  vr.us  fuccedat  cx  tcftame- 
to.alius  ab  iiuclt  ato.vt  contingcre  in  milius  hcteditatetacilc  potcft.inauduu 
elt/i .cMttftjtn.nuhi.   Incoautcm  cafttqucm  nunctiactaimtsdcpiipilu 
heccditatc aducfccnte  lcgiutno  pupiib  hcrcdi  qtn  idcm  fucnt  a  patrc  hcrcs 
intogtinvicutiuin hoc cundngit:quia  ncc  plures  heredum  pcrfbnc  funt.fcd 
vna ,  ncc  idcm  ius fucccndt  fiho &:  paui.cum  idciii  ilk*  vj  iitfquc  hctes  iuc- 
cedatpatn  cx  tcftamcto.filto  vctbabintcftato.vt  ncc  illud  vtdoatur  clle  hcc 
cafuvcrum  quod  ftipra  dixtmus  tnltituuoncni  ladtain  m  pupillaci  hciodlta- 
tc  aJtcri  mftitutioni  adctefcctc ,  n:li  quod  licutt  taciiam  iiitl.tuuoncm  hic 
procxpttllahabcmus,  )ta  cam  exprcllx  inftituuoni  adcrcfccic  adntitotnus, 
idquc  non  ab  inteit  ato.fcd  tcftamcnu  lure.h1  la  tamcn  dirTcrcntia  cft  mut  eu 
catimi  quo  hetcs  a  patre  liiftitutus  :dem  pupillo  fncrit  fubftitutus  ,  f;  hunc 
quolit  ille  legitimus hercs pupillo-qubd  ptiore cafu  non  tattkn  fit  hcrcsnc- 
ceilariAipfc  ptipillo,adcoquc  citra  nouam  vllam  adittoncm,  fcdetiamcum 
prxmontur  uai  fmitut  pupillarcm  fubftituuoncm  ad  hercdem.    Qui  vero 
non  r ili  legttimi heicciis  mre  potclt  fuccedcrc  pupillodi  ptxn.otiatur  ,niruf 
ex  pupillau  hetcditatc  ad  hcrcdcin  fuum  rranfmuut.auia  ncc  lcgumuu  hc- 
tcs  pupiili  vnqtiam  riullc  vidcci  potcft  is  qtti  ante  pupillum  dccci1it,teatquc 
mot  icns  iocum  agnato  fequenus  gradus,  vt  inoticntc  pupillo  poilct  repetui 
ptox.mus  agnatuj,-c  ptwi.de  lcgitimus  pupilh  hctes  illc  ,  qui  aliocjuin  con 
fuiilct. 


ERROR  SEPTIMVS. 

Dt  ctmcihntiont  Ififiltms  ii.de  vulg.  &  PmpiU.fmhfl  tmm  l '.  jwi 
p4trty,..ic  dcyutr .Vtl omit .ktTid. 

i  t  (upradi&xNcTatij  fcntemix&  ljs omnibus  qux  d;'xin  ui 
'hucuique  ex  d./.<fmtpAtritvi\di  connanum  llludelTl-  vidctuc 
'  qtiod  Papin.tcipoi.dit  \nlfifi/m\  \i.D.de  vulg.  &  pmptU  f*i. 
ISifmus.quipatnacpolteairatiicx  fccundis  tabulis  hcre> 
Uxutit  hcccdiucem  patriscecuiet,fratcmam  autcnircuncic 
'  malic.audm cum  deberc.  luftius  entm  prxtorcm  ficfuit  m 
ti  fratti  fcparationem  bonocum  patcis  conccffcru ,  cum  ei  propolltum  fit  fc 
ciTcdcbcacbbciosab  onenbushecediianis  non  fpontc  fufcepus  libciarc,n5 

IDUJtUS 
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iiuicosab  herediucc  cemouere.  Ncquc  vcr6  tonciliauo:u>  mcund.r  rattort- 
lumcrc  ijuis  po(7ic«eocjuod  Papii.ioquuurde  fuohcredc.vccx  veibis  ij>ii. 
Lijujdo  .ii.ji.it cc.  QuajiNciaciusiJeolit  incelhgcndus  Jccxuaiicoyoui  aiuid 
pteuxctn  ininiU  rauwabiliseiieiblct.lllacnim  prinia  Nciauj  wrb.i,.;»' pa 
m%Jm\i  txatu, non iolum fooquoque beredi coi.uctuuiic  pci.ndc  acci  ra 
neo.led  eciani  magis  propnc  quam  cxtranco.  Suotu  cniin  bcredutn  ilt  cvi 
IterecV:  apparcre.cxtrancoruin  verb  hcri ,  tjtioi  laiu  ii:cij>ci  t  cuiar.o  aiKtio- 
ne.qui  nea  cgcnt  fin  /.  tnfnttu  dt  libtr.  cr  pefttmm.l.  tnjum^.  fi  dtfi.itcr 
/r£M.Scdcc,qiiodJequituc  ajxi.i  Ncrauuni  ttmtmm^mtfMrttbtttdt,  -.■  on  .-. 
|'eite  ditti ntiio  ci:  ih  ii  i  lutSc  ixcuncihcrcdistxcludit  •  Diccn  lu(1  irvair 
dt  mulcumiiKcrclIc.anquipacniiercscxtuicidcn  q:  tinjpubei  lublUtutm. 
ruit,piipilh  hetediutcm  rccmerc  vcluaut  acquitere.paccruarn  rabrectilate 
vtapudPapinianum,an  contiarccufarepupillareiti,cs:pj'eri  jn  rct;i  eu..« 
apod  Nerainin.Hoccniuipoiternune  quidem filvo pemiiueretur  itonn:  i 
tasquam extranecMiuia  nec Papimani  rauo  hoc cafu  locum  hacKftt.qi  *  lila 

i.l  I  .  :  i   i      >.  fcliusaboncrinusnoi.fpot  teluiceptis  S.qu  dcui  lp 
cefiiBpitoncrat.oiHjt  iinpa;ctii.i  ji.dc:i.-iiii  pui>  i  .tnsiiiicdtij  u.i.  ^.ai 
pitenuui  hercditatcni,aquapoli«abliiiictc,ii  vcllct.nnii'.  lt  rccutCH  C  Ittt 
/rniiiwfcire  dcbcu pupilljicu.  hctcditaceiu  ta::quaii  accefntfianirde,  %x 
teiuu  ictjuclan:  qutndam  &  onuspacennc  hcicd .  u  t  >s. licui  >s  ;  npiiJ  .-.e  tc- 
itamcntuiii  icquciaclt  patcrm  tettan  enu,  l.ptnult .  Jj.reft.im.  kt^ttdm  *prr, 
idcoquc qu . inadmoduni is  qui  pacnr.ccctiaiii.selt,  I:  t.l  uiiii, .  iH-r;  ii  btu- 
tutus  liijidem  neceilauus  rilio  heres clt,/  i.l.ftdft pUrtt  10.  $  <  /.-«/  pijlum.dt 
p*ptl/.fiii/l.iu  liad  i  cccfliutem  iuni  aduc  at  fiiani  voiuiwaixni  im- 
irulcendo  ie  hercditati  patcrnx  a  qtt.i  jxuucrat  ai>ltii  cfciicut  fit.  quodaivo- 
do  voluntanus  hcies  j>aiii%icj  cV  cx  voluntatc fua ,  (po:  tcijtie  v.dttia  liibnc 
oncrapupillarishtTC.iicatis.proiiidcqucdigi.usnoncll  ctn  fticciin  aiui  10 
feverbcalu.ctim  inthturus  idcirqucfubttitutu5pjtrishcici{!i.itcinrccul.r, 
pupiilarcm  vctoreUKicmatiult,  diltirgiicicdunu-l:  .:n  fuus  liciev  lit ,  anc\ 
uaneus,ocjicxtrar!cus,aii  !ulus>aii  ctitn  coheicdc.Si  fnus  hcres  li: &  iiccciu 
nus,ciim  citca  aditioncm  hcres  lit,  non  alia  egci  r.diuonc  vt  hat  hctcs  ad  c6> 
MMndastabulas  piipillaics  nec  vc  hatri  ftio  ht  heres ex pupiilafi  lit.lhtu- 
none.ctii  cti.iui  reccllarius  hercscit  ciua  immatii-.ncii',/  fimmt  4\.i:dt  »t 
-mtr.  />«v</.ldcpcj<ic  pcrmutcreilii  prartoi  Jebct.vt  rccul !it.:  Iicrtdimc  p.ttcr 
na  rraccrnain  tamen ,  (i  malit.rctu  cat ,  notl  cuni  inuicuC .  afa  heicdicte  lca 
ccrru  leinoucre.hoc  prjrtextu,  qubd  patcrnani  retincrc  i  >ol  t  ,cjm  iMNifOUC 
madmtxium  pupillarisfublhtuuoicquclacll  paccriu  tc:tjn.cnt:,c\:  hmilitcr 
j>npillans  hereditas  lcqucla ac  veluu  ODUI  quoddam  pattUiat  htrcditacis:  1(3 
vktc  vcrfapaten:ahcrcditJs  poiTtc  dici  fcqucla  atit  onus  pupiilaris  hetedil.-. 
ttsj:6  m^girquam  fatcrnnm  tcltamctum  j>ars &  lcaocw  pupillaiis./.wpii 
ftllmrt  t,t,.dt  vulgj(jr  pnptU.fnhfht.^ti^enmt  vctoqiKxi  hit  Wiuf  rcmotistjuo 
ijue  lecundis  tabulis  hercdicatem  frams  ab  nitcll  ico  hahinutis  cllct.vt  l'api 
iuanusratiociiutur.  At  licxirancus  lit  cjui  fciijnus  luic ,  licjuidem  non  li.-.bct 
tohercdeni.non  alicer  h«es  pupilit)  ellc  potclt  cx  fubftmuione ,  quiim  li  pa- 
trishcicditatem  libi ex  tciiamento acquuat ,  nc  aliociin  r.cccllc  iic dci tituto 
path* ttltamer.tocormcre ctiam  pupillare ,  l.i.tn printip-cr  }.i.d././td fipln 
ftt  10. $./<<•••  rt;7f.r«d.Nam  ctli  filius  inlhcucus  cllct,  &  extra-  cus  ticum  iub- 
ltictitus,non  jiollc;  taincu  fola  fui  herediscxillcntia  confiiniarc  ubulaspii 
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ji4      ANT.  FABRI  t>£  ERROR.  PRAGMAT. 
pillircs.filioqtie  abftinetc  non  pcmntteretur  fubftituto  ad.re  cx  fubUirutkh 
ne  ntii  pnYis  acqwlica  in  nccellarium  antccedens  patns  hctcditacc,  l.ptttrf*. 
mifutt iZ.de rtkautor.iudit.poffid.  de cuius fcntcnciaSc  eirtcndationc lcnpli- 
inuslib.z.Coniccr.tap.i.liuc  poncrcsiiibftitutum  ftiiilc llmplicuer  fub  illa 
condinor  c,fi fihut  nnteputertatem  drtedertt,  vt  in  dJ.pdterfamil.  id  ctt ,  non 
prxccdciicibus illis  vethis  qu.r  prarccdere  fo\cm,fiherej  tion ertt  ,xel '  fi btrtt 
trit,(wc  porctcs  additaca  vcrba,  quorii  vtique  t  ii  illa  &  potcliasellccicds- 
tur,vt  cx  ncccilirio  hcre  <e  facunt  voluntaiium,<t./.  wfa  htt  u.r>.  dt  tondit. 
»^?»r.Ncn-o  enim  dixcnt  fola  (tn  heredi  squt  voluntarius  lit , exiftcntia  con- 
finnari  tabulas  pupill.ues'?««/''^40././»i/M«*"  tutliij  l.fi pupilluj  detf 
nuir.htred.  Si  vctb cxti ancus  hic  non  Ibitim  lubltitutus , lcd eoam  inltittttus 
habuit  cohctedem q  idcm  j  quo iuericadica hcreditas patric,  i  um  boci- 
pfopcrtmfo  (int  confirmat.t  tal  ulr  pupillarcs.at.quc  li  is  qiu  adrrc,fniflrtex 
toto  afle 1 1  >  lb  r  1 1  rm,  c  u  i  lcilicet  dcfiacns  portio  adcrefcitcciam «niuto  pupfHi 
vtilitas  trn  fanc  vc  qui  ci  fuUlitutus  dt.pupillarem  hereditatem  conicqui 
poiTTt  oimlla  paKOM,tK  alircr  poliu»  iurccueniai,vc  mctu  oncnim  parris  ti- 
midiils  qtiis  aJeat  hercditatcm  impubcns,  curus  tamcn  inccteft  ccftamcnca- 
rium  poti  :s qn.im leqitimum  hcrcdcm  hibete  .d./.fut/ttum.d.l.lm/itimi.Lit* 
lamen       .qut  fvfptlUm.rr  §.*  patre.zerftjuodfi duo.D.  ad  SC.  TrehtB.  Et 
lca  qurliio  hxc  uv.i  forte  pcrobfcura,meo  iudicio  ,cxpliraidaeft,iionqiio- 
moJoiiottri  vulgbexplicantportBart.ad  dJLqui p*tri,vb\  vukillcconja 
iurcadcrcfccndicum  fubftittitrone  pupillari.nontantum  fubftir— 
pillarisnaturam  immiit.iri,vt«peii;Mialt  6c  non  tranftniiTibili 
tranfmiflibilis  exrmplc  iuns  adcrcfccndi.fedetiam  iiuadcrcfct 
nscucaroccondicio:  .'s  heri  qiiimctnuscllcfolet  llhtd  qttod  idem  Bart.lim- 
plexvocat,tdeft,qtiod  Cum  pupillan  ItiblttcuCionecnniur.tChim  non  tit.  Vt 
nimiruin oc  locttm  habcat intcr  eos,  qui  eo  diuerfo iure fuccedunt  ,&  poft a- 
gnitam  quoqitc  hcieditaccm  cranfmitcatur.Sjc  cnim  dtidic  Bart^bicctjortes 
omncsqiiibiisopin.t>,:cni  fuam  imptignari  poflc  vidct.iiueex  pupillarisfub- 
ftitutiotiis,  liuc  cruris  adacfccndt  ratuta  dcfumantur,  vt  proccdant  in  po- 
pillan fubllitutionclintplia,  6c  in  adctefcendi  ntre  iimpbci  ,non  aiitem  co 
cafu  quoius  adcrcfcer.di  vnitum  fit  cum  pupillari  fubftitutione.  Ideoq^  Ne- 
ratij  leiucntiam  Ptftringtt  ad  illam  fpcciem.in  qua  filius  impubes  ct;i  popil- 
lans fubftittmis datus  fui c, cohcrcs dacus  iueric  luo  fubftnuco ,  vt poffittra- 
ctari  dc  iure adcrciccn  ii  trilimttcndo  a  cchercdc antcimpuberc  defando, 
etiam  poft  agnitam  ab  impubere  patris  hereditatr,  ad  rinem  &  cifcc.ru  ttil- 
niitccndfqu  qucptipillatis  itiblluucionis.Hocetiam  addito ,  quod  &  rcpc- 
tic  in  l.totiei  S.eod.titvi  pacris  hercditaccir.  ab  impubere  agnitam  ellc  necef 
(clit.iiMidtan.qiiep.ii.ns  hcrcditatem  cum  hcTcditacctilq.adhoc  vtpcrau- 
>i!mni  mtis  adcickcr.di  fublucutio  pnpillans  tr.iufmrtti  poiTitad  hcrcdem 
fubfticuti.Cum  tamen  vctba  Ncrauj  prxfercrant ,  cam  potitisfpccictn  tra- 
dVui.tn  qtiapupillus  ftirnt  cxhctedacus,&  extraneus  inlticucus,idcn"qiie  pn- 
pillo  fubftttutusx]UO  calii  licct  tus  adcreiccndi  tale  non  fit,  quod  intcr  perfo- 
nas  aliquas  locum  habcrc  poffic,vnico  hcrede  mftituto ,  tale  tamcn  eft.v  t  in- 
tcr diucrfas  hcrcditatcs  locum poflic  habetc,  adcrcicente  videljccc  pupilian 
bneditatcpatcnur^iecunduni  ea  quz  iupta  diximus.  Quamquam  ncc  illud 
)  quoquc  pupiHo  ex  pattc.ciquc  fubftituto  ipiius  cohefede  por- 
1  tagnicamadfublhtutumpcrucnirc, 


OECAD.XXXLERRORV.il. 
vt  dlicft£fcriptumcllin  l.qutdam  tkpo  ic.C.de  utr.deltber.  al  non  :;.;cid 

cretcendi.quod  vuii  Baitolus,  tcdcx  lubltnuciov.c  pupillaii ,  carquam  <;•  ■  r 
ttui&idlc  ccrperu  cum  pautmoniounpubcris,&cxhcrcJitaiiat  icta  tic  he- 
ee jiuj  pup  ili.  i^ujderuin  necciledtiura  uuiiua  vioiarc  vt  ftihliitutus  lu 
beac  tanquatnconereic»: lutc adcrdccndi poiuonctnpupil]i,qt.ai:i  n.i 
iirudo  potdt  iubcrc  taiiquain  fubiiitutussVlolaiitur  HqnioVrn  IIOTS  icpj.r 
aumnduutur  lusadcielccndi  exdiuctto  luie.cum  itemtnc.i  pot ti<  nc  ouat 
tuicagniCJ,CLinideniquciusadcidccixii  iiihcrcdjcatcp.r.imijliuiir  idho 
na  quoquc  imptibctisJNcc  fancqucquam  vciius  j  Uaitolo  mquatn  djcrui  i  - 
putaicin^jujm  quod  dlc  au.nouam  crfc  legcm  iliain  Nct atlj ,  St  lu  y 
ricchai>ercpareu»,nccccmcordaiiccniJliciu$ii!tciprcta(io aduitUBi  ■ 
Veritm  licuccrratBartolustneoqubd  hanctJin  nouacn  tntetpiCtSUOitCU\ 
jmplcctJii:i.na  lV  ui  hoc,quod aithuic Nciau)  fcntencix  i.uli.un  J.unle- 
^cinconue  ncNjin  Hnm6reroconucnit  adpitn  e  coi:ikiuitioluntni.u'i  j  , 
dJ^uida»! elcgio,nifi quad  inciuslegisfpcciepuplimti..:  II  tun  lublilCUtd 
iaomlutucus,qutidapu..  Ncracuim  hngeienodt  nccclk.  Suauiut  uroBjI- 
.iiKdt.qui  muabilc  vocaniquodia]Juiiidcbulidxi.ic,a  .dic  rcnlault  ln\. 
cccOnatos  vllos  n.ii  legiltas  benerundatosiii  tun  .Nauiiuc  pallur.,inqutc^r, 
Jeapicibusiuris.DiXjilct  veriiis.cucfupra  apiccsiLiiis ,  ncc  ;;bni  capi  polie. 
(pu  tniuns  noiin  pru.opus  i  onntii  benclint  verfaii.  Al  ruhiliit  conua  vul. 
^aturcculas.ctimlubiUtuLiopupillausaanliiiiiuiut  adhcitduii  lubnituii, 
qui  lam ocrcs  cxtitic  cx  lnltitutione , qiua liceciui  natuca non  lic  traniinifli - 

l.  sjW  camcncjviii  :  cam  cltc  necctlcdt  i:c  iiiJiicJtui  JtuiiJu  voluu- 
:jtas  NcqDcautiei,auttauovllJdc,qBciiBicNeiiiij  fcntcntir  reh  atyitur. 
Idud  veto  rutiko  triuuis ictcnduni  dfqtioct vult  Acciuitus, bVutoliH  pfo- 
tSac.non  .tlitcr  pupilii  pocticwem  eic  hetedicitcm  tutilmitLi  aJ  bcrCucUl  lub 
ittciui  prxmortLii/]iiam ii  ilij uuili iiuc qtu  fubtticiuionis  turc .idmuti p<  t- 
h  :'.uas qu6d nuiii  viiqiuiu  rucuac,i iuc quod  uun cxcluB  tcpct unt tir, t a 1 1 1  < ■ 
oc.tiiquic.ilLa.quodpouoi  tucautla  fubtUcnlionib,qujni  luilsaJuclccndl  /. 
i.^ftiao  D.dtbaner^effjttnndutibid.Xium  iiniii" -;.:  BOriillaM- 
grti^cxiarotj  portcrrs  pupHofubiticutos  pluics  Jato* ,  tntev  quos  Titiuiu  .1 
pattc  quoqncJiuc  ioiuiiiiiucciuiipupilloinliitucuin:THitiui  vecu  aJiupa  - 
uatlicrcdiutedecdlitie  ajitcinipuberem,.quipottcj  ut  pupillaii  .rtatcde 
ceflecirjibpctaatMiwcxrjnisfualu  n- 
1:1  liaSititutis  petmdc adnucci dcberct  heresTitijctt.iin  1  ttutMiMBiptl tTHgil 
clt.acque  ui  fouduiu  admictcrccur  liali)  nuIUctleut.nec  iubltiiuu  ,  ncc  Cuti- 
.iincli.cunv.vtdinmiiSvidnuuaiut  wtc  piipillaiisiubttituiiotusadcrclccnii-. 
patcmx  iiuc  iniutuuoui  liue  hercdiuct.  Ea^enujuc Nctati)  lat  10  Jocum  h 
■M  vtroquc  < ■  jJu.ijtiud li  agmtio  iictcditatis patctnx Ojblffiat  iiillitutuui , cii- 
:ct:-..'iii:c  j-ui  tilo  iuHut4jtum,tiepupiliaiem lubikr.utioiiem  quandoiuniqiic 
lihi dclauin  repudtare  po!f::.eadcm jobbgacio nccdlc  cll  vt  ti anieat  111  qoc? 
i.-ttcc  iplius  hcredeiii ,  iicaitoqui  habcatlicrcs  plus  nuiuilvc  iuris/)ujm  dc- 
iLtnttusdi  viucrctjiuet at  lubiturus.  Sed camcu hitcor qtiod  vult  Accm innft 
pltuarstuctuu  pttpilio  fubilnuu,i]uictiaui  a  patrefuciaiu  intliuui  tf>  tmidam 
«fllasfxiitqiianvhcredes  pam  cxutciuut  mortcm  ol>ictiniviuo  jdhticpu- 
pilloJdosaUa,  qtu  raoncnccpotcea  impubctc  lupctiiiics  icpcriuntur^hctc 
dcs  ci  cilc  ptor.  tap.utnnu  qtuuiabcnc  exinttiiuiKinc,iM.,cqit'cquaui>  .! 
lereAibfticutionem  cxpeifona  dctituftotiun  Jca  enim  faiptiBii  cti  u>  Iftdf; 

...  X  ni 


1 


t*   ANT.FABRI   D  E  E  R  R  0  RT  P  R  A  G  M  A  T 

qu.r  pfacee  Bariolo.UJu  n,n,.i[:,,1qlJodra^ 

mitHtur^lhcTcdem,  mii.x,  xo  hW  .Lft  ^"""'"«"«"«^iMMat 

co.u.upcrccacxcbdexn  teUamcuco  ,„ quo SciSS ?E  ^*"* 
ortet  c 1 1«  p,rr r  teiLiuu  (;ro parte  id  cll  or„ Elk * ~T        °  b"Bd«>** 

filijnon  nili  vS^c^^3£^  dt^«* 
dum  ert  mor,  patrem  tcllatu.n  pro  ™ hcS c*c Z^°" 

*iat^ 

rc  tranl.nutatur.  wZTfuL ^1"""  volu^«dcenA«. 

«,w  vlcromalmt  foli  lKredcscllc.defc,inr.r  '     r  ?  f "^16»^ 
Vt  hcrediutcm  pupill,  rc^5l3£ i?lt  c?/ubll»««»  con*G« 
vt  hereJem  -^ffi^^^^tT^  ^f?-*" 
pacer.ne  c,ua  V*«lbnPJ^ 

diuHJuum  elt  .dcltituatuc.  Nam  neq;  intcrSr^^  ^ 
•usadcrcfcel.diinvrucademQhcTcd.ta».r  """^"  "''anientarioiu.mcos 

qu^ertentqtudefiW 

Jcm  adacrccnircSantEu^re £^  '""^T  "T'1™"1"""'- 
non  poflent  acouS  ,7«?, ^nSjSS^T  X™**"  *  tMam^« 

PU,dcmU|(gat :  hcrcvicmquTfuunf™^^^ 

haberepupiiJujpo(?;t.  Ituen„nhocD,in,ll,  *  «<■  te"«mcr,io 
cil*'aJeuiudum  allfutdurn  *  «"«««pau.  ccmpa.  *«.,,_ 

Jiutem  patr,c,Htiwaa„;quc  cum  hercduL  .-.fv  ,    pul"iio  ^10' 

«™'mobt,nereporten,S 

tem/cd  ctum  UcJ^^^^T**"^ 
ncntcauccxhetedatoicm  ,n(bnT/  hab*Un  W^oabrt,. 

h«  cd,cartc  agjofci ,  f<  obl.gat  ne  p«p£c  ^  '  4,  0  ^  Patr" 
rfdam  repjdia.e  vnquA  «& qui i Kd« ^  «J^-^que  ab,  derV- 
atl./tt£#.D  tuLs^L^d  videaturuocmipc- 

o-csquaiexconu^vclc:^^^^^ 
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tttm^  p»JfjuuJ.t.$.kerti  futxjut.D.de «eitgjy  ati.tur.UJ.i.^-  ttt.trt.  C.iie  l.c- 

rr<£*£f.NcqucvcTo  hocBartolu»  jgiiorau.tvjLii  obicclionciii  fun.  i;b.  fiiisir. 
fcJ  relportJet  obligauonent  hatic  ellci  ctf  n.jleni,  ,jt'<  q.  r.onuu  Itmtti  i,J 
hcredcm  mii  vnua  tic  cum  nue  adcrekcdj.quaii  veto  pcrjonaies  tjuoqucub- 
ligatioiics in  heredctn  nonnaiJuiiCtai.uit.  Nni  u.iurmtcllcA  t  illebant  ob> 
Itgationem  elle aJe6  mete  pcilonalem  vtad  hcicdem  tia.Jiiutii  noi.  p,  !- 
ik  oti^ttoJoluiciiius  Jiccreucpnuilc^iii  prtlo  'alihusca  .io:iiiai:rniitt;ad 
hcrcJcut  l.juu  tttle  14.  D.f»lut.mjt>tm.l  tx  pluriius  41.  D.  di  j.ur.m.  tnw. 
SeJ  inultum  refcit  an  Je  piiuilcgiis,an  Je  ohligattoitibus  loquan  ur.  Ncc  c- 
mm  mcmini  vllo  me  iuru  loco legete  c ales  eilc » ila  oM.  .vwoi  e prxlei tm 
vero  cius  qu-t  w  co:iti aciu,  vcl quui oji-.uaiiu  pionciicui  .f  tti , qu  1 1  ui;. 
guanuircumpcilona.r.ecaJhctcJcin  tranliicpol/I.it.  Suo  &  obligiuonej 
<Y  a>fboiiesquauiantcrt"e^uciiicipiuiitab  Jtctcde^ciMtu-ah.icjctii.Jciii:! 
bus  ia  ttt.C.vt  illtin.mblitrtd.cr  cenrr.keredjfrap.!.-  nednjrium  r.D.di  rtf> 
ttuter.mdic ;••-_  ,.;.f  i.hercdenrurum  4u.de ct/ifdi.ejr  ufltair.  Iicinrjuc  rlcivoic 
UMcrcum  acboncui  coitipetcie  hcredi  vd  aducrlus  Jicn  deui  tfma  conirc 
UMft  dchlticio,atit  conua  ilcJui-6tuin,vt  111  Ifiper impnidei.tuin  f  i.^.t;?n  mt- 
rum.D.de  eudi.  Sed  viobhgauo  cx  eonuaclti  vcl  cjaaii  conuacitt  ptoticia  h". 
maturcum  pcrlona.ncc  ujj deat  conttalieicdciii.inaitdutuii  Cfrji  elt,  foiiut 
tueBartoii  JubuJicau  acccjHofeienJuin.  Quem  illuJ  fai-c  tcu.ll  t.qubd  nS 
Jitet/itovifusclipolleiisuiisUccrc  qux  viJcbat  pollc  ub'ici  a  iucifus«.u- 
mcntutn  JluJ  Jc  iurcadcicfcciidi,c]uu>ittc]UK ,  li  pupillus :  01  adiuuilict  pa- 
urnam  hercdnau.m ,  ms  adctcfccndi  itnr.  cllct  viiKum  cuin  pupiilari  fublh- 
tiitioite,iintn6  lUucrfi  icfpicercut,quia  :us  adctclcci  dt  hcredjutcti  1  pareri  I 
. .    >.  t,' uj>  ■  ci  >  r.ibiiitntio.iis  hctcJitatcm pupiliarcin.bi  co  lci. .pct  ci  1  .:ns, 
cjtioj  pr  alNeia;run.  traclaic  Jciutc  ad.rctwcdi  in  hcicJuaccpa'.iis,ctiin  c 
toUAWloqtiaiui  <ie  pupillau  hcicditatc  aJcrcfccntc  patci  1 .1.  ite  pe  1  c  ut.fi- 
tjrnni laiti,  i>i  co  cjuoo cx  iti"  athocmsaJcrclcii  divuiucuni  fttb.uutK  nc 
pupjlan  pci  a^  luoncin  ItcieJtucis patccnx,ciim fi»t  illa  vi  u  fi.ip.ufta- 
te  iu  l-ctj  tcllatotisquoJ  uJiuiJuuiu  cit :  nihilautc  rcteiatquod  ad  iUani,>  1 
iu dicant.ir.diui.  uiu  cin  ludicijeV  voluntatis.au  pupiilus  inltitutusfucrit, 
anc\hcicJat,ti$A'  an  cumuuiuuiusfuu  ,paccti  am  iictcdu.::cn:  jgi  ouetil 
pcr iuimixtionem,  an  vcib  ab ca  u  antlinuctu.  Dico pt»  tmtmxrtsnem ,  ucu 
oiiomo  olcxjuirutiUii  per  jtdtttetiem.  Ncc  enini  lui  Jtctcdcs diciimui' aJjre, 
Jed  le  nntiiilcercA  hcrcdcseiuitertvioi:  ficu  cuuiilauni&  iptumtc  iint  he 
rcJes/M  fiui  14.D.  dt/uttcs-  tt^it.l.x  ^.qut funt tn patcft 'jte-  D.fi<]*tiami£. 
ctuf.ttjitm.l.neeejjjrttt  (.i.D.dt  jcyutr.bertd.l  erji  tx  twdtc*  t  \fifikni  D.de 
itnMbert.  Vlcjucadebautcrnncc  aimp  nec  iminratio  BCQiiirkqi  ir  pcifoiu 
iui  heredisinliituti, ad  fa^ienJum  cum  hcrcJcit:  cx Lcii.inicnto ,  vt ouannus 
Ir  ab  ItercJiutc  pattisabliinucrit  cxcdicroptxtuiis,noii  co  triutis  uincn  cx 
icitameiitohctcsellc  &  mancrc,ob  idquc  j  atrii  ficfilij  hcu-d.us  iunc>aci?c 
•  ;c...c,..t  n  .-.i.'i-v  1  uttfi }u.§/ed etfi fiutt  D-ie fidetc.libt j-/.i]uJa vcium cfl ali- 
•juaitdobeteJcin  cutitcx  cdta!i:ctiiofiullc,W.5  y;.''/«':',»'>;,t'''/''J''.ilbjni  \c- 
r^  qui  lcmd  Jteres  tucrit  fcinper  lict  cdcm  marerc,  l.tt  qui fc/ucnd»  b'8. de  he 
red.tnfi.prtterjujm  tn  cjfu  Lctrcj  r^.D.di  ttrof.  c.tefijm.l  txfiiilo  4  j  J.t  ItJe 
ittlg.Cj- pup*U.Jubfi.  Ul  luimium  Jucientc  cxillcntia  fui  Jvctcdis ,  dc  cjti.t  ctiant 
diceudum  nobisaJiqiuti  clt  ,co..tta  ccccpulfiinos  eiufJciu  Uarcoli  fs  fccju.t- 
uumeuou^,cjiuctatiatus&  vubfiiinuscli  ,cv  omnino nctcUaiiujadclc- 
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jig  A  N  T.  F  A  B  R  1  D  E  E  R  R*0  R  P  R  A  G  M  A  Tfl 
r.r  tem  jffanrPapjniani  fententiam  »lfequendam,qu.t  extat  m d.l.fifiimiu. 
Ddt  vuleiir  pupi!l.fuhfi.S\  ergoponamtu  cum  Accurliock  Bartoloin  tpecie 
<//.y»ipj'",pupillum  a  patrc  inltuutum  twlle.hocvnum  futtucrc  dcbct  ad 
hoc  vt  patti » &:  tili)  hcicdiras  kwcu : ui ,iicc  tjuicq uam  cauf*  ettcur paicrnx 
hercditat  s  aditioncm  a  pnpillo  heri  dcbuiife  d.camus.li  nikil  aliud  «gimoj, 
mii  vt  hcre  Jitatcm  vtumque  lur.gamus.  ^uitqucccrtchicctafliifiniaacina» 
Bartoli,etiamti  c«cra  omiitaqua:  ltle  tcnplit  tani  malc  ad  dJ.^tu  pnrn ,  pro 
vcnshibcremUJ. 


L  R  RO  K   O  C  f  A  V  V  S. 
Defui  hcrtdtl  exiftentu  ex  rattent  turti  ctuUtt,  fine  iifnhftitntnm 
h*bt*t,fiutcehtrtd*m.  ""-"i  »*•-•-  1 

■  -i  -.1  i.  ~T'--lhajfi 

ts:  aliisplerifqiicocConic&uraiumcc  Decadum 'noitrarfl 
lodi  niulta  lani  atogtmusqaz  ad  huncdc  fui  hcredis  ori- 
tteniiatra&atumpetunent.dignatamenrcjeft,  dc  qua  hic 
fcparatim  tr.tftcnius.Keccpulitmacft  traditio  Bartoli  ad  L 
I  fi filtni  i  t.*nm.$.&  i.D.dt  vulgnr.  &  tmpulfnhfi \  diftingocn- 
us  morc  fuo  &  fublbftinguenus,  ac  primiim  ius  ciuilei  prartorio  feparantis. 
lutcciuili,inquis,tifiliusin  potcitatchabeat  vulgarcm  hibftitmmn  itbi  ex- 
ptetlim  Jatuin  cxifter.ua  fui  hctedisnihil  opcratur  J.fi fihni  htrei  it.de  ld>rr. 
& pifthnm.  quia  ei  fubltitucndo  vidcturhanc  dare  racuiutem.vt  iwnco 
eafur  elfe  heres  exinfticutione.tiue  almm  ei,iiue  eum  ipfum  libi  fiiedbtoetit , 
l.\.%.ftnr»tonAiur.Dftqnit*mt<fcAujftttlAm.  Etm  hoc  cgo alut  fenficum 
Battolo.ied  male,vt  ex  ns  appatcbit  quar  dicemus  in  Ertor.6 .Decad.  ieq.  Sa- 
nicumBanoloientioincoqtiod  adJmdemctlc  li  fuushetes  inftitutusftc 
iub  ea  condiuo  \eftvalnertt.  Conditio emm  llla iccic cx  ncccllanit  volunt a- 
xiasj.vtrh* htcu. Dde condtcjnfttt.cpui  ius ncceitariorum  hcredum  , cilm 
non  propcer  hercHcs  pfos  incroductuiu  iit,fed  pvopter  tettatores  ipfos  vt  eo- 
rum  faiTvx  coiifuIeietur,ex  teihcorum  quoque  arbitrio  pendcrc  dcbet ,  non 
vtexvoluntarnj  pofimtfaccrcncccllanos.lcdconcra  vt  ex  neceflaruj  vdun- 
tatios.Sed  tarnen  vcreor  ne  non  fatis  benc  loquantur  noftn  cilm  dicunt  polt 
Bartolum  fui  hercdisexiftcciam  hoccafu  nihil  operan.Aiiudenim  eft.fuum 
hcredeineilc  filium^iliud  ver6eilcncceirarium-,ncquccjo6d  hliustarnilias 
Ct  hcres pauis  ipfoiurcSc inutras  quoque,n6  ex co fit^juod ille  fir  fuos ,  fcd 
quod neceuaiius.  Nain &  idem  eueiiit  ln  lertnj  propriis olim  cum  Iibcrute, 
h.dieeciam  fu  chbcruce  inftitutu,vt  qiianuu  lin  heredejnon  lint ,  tamcn 
&inuiti3c  ipfoiure  li:it  hcredet.quia  funt  necetianj.  Et  ccontrario  quod  fi- 
LusfainiLaj  non  lit  ncceftaiius  iit  caiibus  quibuj  paterei  dedit  abftincndi 
laculutein.r.on  lacit  quominujiifdemiplucalibusicTnaneat  fius  herej,  i~ 
t*  vt  fi  dcclarct  nollc  lc  abftincrcjiuUa  egeat  aditionc  vt  hcres  fiax ,  quaii  qrti 
nontaminpatrunereditacequamm  libcriore  propnj  patrimonij  adnin:; 
ftratioi.e  iliccedere  videatur,/.**  fitti  11. DJtltbtT.t^- ptffh.  qni  tamen  aditi» 
neproculdubici  indigeret.li  fuus  heres non ellcr.  vnde &  verfavice,li  hrres 
citenoht.non  repudiarcdiciiur,qLic«nodoextraneusquilibct ,  ted  abfunere. 
quod  proprium  vcrbum  ett  eorum  qui  i  rebus  fuis&  iam  quxfiUs  libi  tcm- 
pcrant.non  eorum  qui  ab  alicni j,/.  eitm  htrttbttue  55.  l.ptn.  ejr  W/.  D.  d*  mc 
1*n.hmd.l.\.i  fintii)oJ>.4ki$C.Ttrt}ljMm  dnbutct  %6.,M»n  tAi  rt.  D.  de 

htrtd. 


D  E  C  A  0.  Jf  X  JU  £  R  RO  R  VIII 
IttrtdJnfiit.ex  tfio  loco  coam  apparet  quitum  intcriit  intet  liium  heredcm, 
quem  patcr  cx  nrreirario  vohintanum  fecent,or  heredcm  t «rancu  fuh  qua 
Lbetaliacoiidiuoricqaatn  fub  hac.ii  heres  eflc  voluerjt (u.  hac  enuii  116 dif- 
*entnt)inIbtuuim.Exuaneujtiarnnu«u>ititutuj  fubcatonduionc  ,  fi  m-iem 
Tiao  dcdent.vcl  ji  Capitolium  afceiiderit.cjuamuis  p  n  uerit  cond  1101  jmuc 
fait  Poiita  in  ipiiucvolunutc  ac  potcuatc.non  ide6  tamcn  hcres  fit,  nifi  poft 
Unpletamcondjtioneniidetiam  ^iatpetquodhm-diiasaapiii  folet ,  id 
eft,niti  hercditatcm  adeat.vel  pio  hetcdc  gctat,  qtna  conditior  1  j  implemen- 
tum  nihil  aliud  facit  ruii  vt  hctcdicasproco  habcatur.ac  lipmcdata  lu.llet, 
/<■<?*»  11. Z> .dt  «n</«-.»»y?i/.hctcdiujaiiu;tncxuanco;ciicta  pme.ron  id- 
atcd  ptiiis  ei  «cauintar^uim  ic  hctedcm  cilc  vdlc  declarauent,  t.ntt  tmt- 
rtx&.C.d*  «r^W.i.4.Z)uiW5C.Tr#^Atu"ponail[iunih«edem  fubvna« 
lupradicii»  coiidiuonibus  itubtutum,am  fub  qua  alu  qox  lit  in  ipi,us  potc- 
iUtc;aiitet  enini  fubcondiuoneinihtui  non  poflct.quin  liib  conuaruohc 
ttdit<X\stJ.I.Mmdttiu4rt.mprmt^i^jiipnnap.D.t<.d.tit.dt  htrtd.  tatfaO 
conduiorn  vlu5  naruJlic,nuIlo  altoipiius  ractoopuscit.vt  paui  fuohcrts  lit, 
fcquidem  ncccllanus.noii  tam  vi  conditionucxplcu  quam  lurc  potciiatjj, 
vtUil>nbtertauocinatutPaulusin/.5.Z).^  amdic.cr  dtmanftr.  &  Pompo- 
nia»*r  t./ifwj>illiui6M*  r#sjiir.«/?.quibus loci s  hanc  ob  caufam  icfpondcnt 
puptllum  a  patrc  fuolubtahcondiuonc  lcriptum  pollccondiuom  parereu- 
netutoris  autoi itatcqmvd  vtique  faliiim  cllct ,  li  per  folum  conditioius  im- 
clementum  heres  fierct,quia  ccnum  elt  non  pollc  pupilJum  acqmtere  libi 
nerediuccm.vtnec  aJiterobligari  linc  tutore/raerf      fta  D.dtMinr.  ht 
r#d.Qu*madmodum  nec  feruus  alienos  fub  fimih  conditionc  niltjtutus  con- 
dioonem  iniplere potlet  line  uuiii  domjm.li  cdditionem  implcndo  acquitc- 
rethocipioheredjutemdomuio,qwppequem  ipnorantein  i>blic.ire  non 
pollei  hetediun.inuttum  multo  nunus,ciim  domm;  iplliim  ldurco  pr.Tce- 
dere  opocte.u./.fm in»lun*  i.m  prme.to.tit.At\\ui  pennJlIinn  ei  cit.vt  ctian; 
»rioranttdomjnocondjtionemiinplerepoliit,jtemqueriluisfanij|j4s  iniuf- 
faprriSjjcy.t.Jw/w.JlVtii^ 

limodb  toUasnegacionem,quxdt  111  Patidedis  Florent.  bene  circumfcripta 
eil :  utvcjuam  inepucia,vt  docuit  Cuuc.lib.i.Obfcr.t-ap  i6.ncmpequia  quod 
j  filiof  imiLa$,vel  fcruo  impleta  condiuo  eft,  uon  facu  hoc  ipfo  betcdcni  pa- 
trem  vel  dominuui,fcd  uttim  \  t  quali  pure  data  hcreduatc in  pauis  vcl  do- 
rruni potclute  m  luberchhovcl  feruovt  adcat.mquo  panuccdomini  com- 
reodum  tantiim.noneuam  uicommodum  vcrfatur.Et  tanicn  fuus  hetcsqui 
panut  conditioni  potdtauux tV  prouiifcux.vt  loquitur  Pauluj  111  /.  fi utmja- 
Rd.iui-i.de cvmdtc^r  dtmomftr.y  Ique  adeorepcriturhoc  lpfohctcs  oatns,  vt 
nec  ablhnendi  beneiicium  poliea  impioiare  vnqtiam  podnj.t.nm  dnittan. 
m/fci^uodegolitMmclligo,r^ciipupiiiaijproponatur,ii  modo  tutotcauto- 
reparucrit.  Tutons  cium  autontate  ncceilatii  clfc  puto  ad  hoc  vt  pupillus 
ablhneiidi  bcnericiumamittat,  qnod  ahoqumex  prxtucjj  edttro  perpctuo 
pcrpetuura  habitunu  etlct.ii  pmc  iidbtutU4i'iiiilct)W7ji«///4ru/.«j,Fi/;/.  pen. 
DM mttmr.mrr.Ux ciniTccitu ^.■oJtrt  wdu.  quanuis  non  htitl.i  autori- 
tas  nec«tlana,vtpupillus  heres  tiat.qucmadmodum  ptoxm  £  dmmus.R.iU(j 
wt^propmtiuamfaushcsesetiiin  pupillusabitinendi  oenclicium  amiuit 
parcndocodiuoiiMio  alia  di  qaim  qux  a  Mxtiano  rcctditur  1:1  d.  i.mmdu 
w^,o^fwrwi«juiiJhi^U5,hc6^  1  c  tilaiujj. 
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J5o  ant.fabri.de  error.  pragmat. 

tedfualpote  hrcesmtuilevideaair.Qtunqui  auce  defuis  lieredib. duUxat 
M  i,  taiiusioquitur.dubitadu  catncnoeic  qjinidelicin  neteiTariis carccut 

qm  fut  tio;i  luut.vtlicodjuoiicm  quxinipfoium  poteitatefuici.iipieucnrir, 
icpatatioius  beneficium  poliea  jmpett  arc  non  magts  pollint , quam  li  bgna 
patrom  jaif;illcnt,Ai.».i'/r.i>.^/c^<cri*.'.:ic  alioqui  mcliotism  ftoc  miicqij- 
dic  oiiis  qut  uialns  otnniluisdeic;iofislutitquaiii  fui.  Sed  dc  ns  itihil  disc 
Mccutius.idco  tiiciall  j.quoi  raiu  cuemcbac  vt  neccilarit  hctcdes  lub  iuuui- 
inoJtcoiidiuorubut  inlbtucicncutpcrquasriefciuvoluntatij ,  cdmnecin- 
iutui.vei  fubltmu  olim  foierent.mncum  v:i iulpc<ta,vcl ctudcicr  nd  Wuc» 
do  eilct  hetcdnas  vtdoinuiotutti  cxiitunanoni  proipicerctur.   Cactctum  cx 
ii.s  appaxcL  eaaic  Bittolum,  ciltn  ioribic  iiium  nctc  jctn  iiilticucum  l  ub 
diuoi.e /i dtcem  dtdtru,won  idtuco  ficti  ett  i-.ecc:l!;t  10  v olunuiiuin.cx  d. /.f. 
dt ceidx^r demin/h.Vaviinc  u\\  apcntliiiiiccuin  Mzuano  in  d.LiAmdn- 
lnun  $.1.  jc  Bittulum  tcieiLticjubd  ius  ncorlliun)  hctedis  a  fui  hetcdis  lure 
tion  dilbnxit.  ImIius  iiiltitutus  fub  condiuonc  potcltatiua  volunutius  hcics 
clt.noti  ncc-ellanus,qiua  in  ipiiosarbiuiocuan  conduiom  parcre  vclit :  ied 
non  eouutidsreiiianctluus  hetes,iimodoheres.etle  velic,tndcqt  tit,  vt  tutn 
itilbutuo.quxconditioiiaitsaom.uotuit.jioiicaputaiatla  cit  pcr  nnple- 
meticucotKUCionis,liliits  iepctriUK  hctcs  iploiurcnou  quaii  neceil.inusi.iicc 
cniin  necetlanus  vnquam  hcti  pocdtqui  ieinelvoJui.tanusluii  )  fedquaii 
iuusfublaco  tamimpeduiiei.to  condirior.is,  qu.vlola  l.icxt  ac  rcfibus  :p<o 
iutc liercs cltc pclIci.AJdit  Barcolus  .iuhtl  ctiam  oj  ctat i  txiltci.uain  tuine- 
rcdts.quoticspater  dedic  cohiiedcm  iuofiercdtcxuancuin,in  i'\lc-i.cet.m- 
quicquaidependcntcx  iu(btcftau<ciUo:cx/jipM//*/»4«»imii.i.«i*«i/iiiu- 
mu  D.*d  S  C.  TrthtU,  vbt  Vlpunui  cx  itiiuno  fcnbitiiduo  fuvunt  a  paue 
itilucuu  cum filio cius  imnubcrc  ,cc  ujcih  ltl.oiubttit.uti ,  luiiiccie.ci  quib- 
dcit-omnmlurn  in  fcCTit.Jiv  taliulis atccp  t.vri.iiicxiit-rcdibusioiutuusco. 
gcrca'!ifcpatnsheteJiuiciii.Hocehitiitatto,aM.iiiiiiaiii^ue,iiiquii,paiiJS 
tahulls.poterunt  ex  iiiUt.tutiKi  e  ai-.ihocoii!  aducttc  teiticueiciiercdluUTn. 
£c  hoc  quoqtie  maic.    Nam  luus  hercs  nonen  numt*&  fuusoc  nccclfarius 
hctes  ctt  ipfo inrcqu^xl  liabcac  cxtt aneuni  cohcrcxie,/^.C*.</«  utr.delib.  quani 
Iicet  Barumelheat^n  iisquar  cxctiiifci  iu  veniLuitgd  cu.aliuiidc  quani  ex  ce. 
ilaincnco,riihil  tamenautcx  vcibisiegis ,  autex  lationc  lutisadlcui  poteit 
ptoptcrquod  vtdeiidebealctus  lcgis  iciiicnttanoncikecTicralis.Ncc  itad- 
mi!teTemusquodcidcniBart.placcreiuptadiximiis/uuiii  hcredem.cui  vul- 
gauslubltitutus  .'.atuscit,ex  iicrclianoiicfi  vniunuuum.idcin  tati  cn  dicc- 
dumpiiutemuidatnct  cxuaneocnhctedc.  C^inJcinm  cohcics  vclutt  tacu 
tc  fubniiutus  elle  dicituc  tn  LfiTun  61 .».  jHlunmt.de  ItrtuUin  ex  tuxu  inicr. 
ptctauaite  pouusquam  cx  tcttacons  voluiare,proptei  lusaducitcr.iii  quod 
incer  tohcfcdes noti  inodo  muitos  .fedeti.nn  inuico  tdtauac locmn  lubct. 
Solaautem  tcitatoitsvolismas  tllacll  qiurcx  iicccilirMi  licitilt  voiuntaxtu 
Liccfc  poreiL  Quidet({oad  u»pu  •uum  luluiu  tctitenciani  rctpoiidcbunus: 
Eir.ait  quccilir.icdtihroquar  U.utolum  dcccpic  Nam  li  fuiuhcies  luinc- 
ciam  uiui  cohcredcm  habet  ,t  uhilominiii  hci  cs  ncccilarius  cit ,  quid  necciie 
utcohercdctucogi  aditeadpants  wrsuioscotikrmatidasquxt^itJodstni  fui 
hetcdis exlltc•lltlanlfue^mtcon^ittm«•i,  Ecfane icadi.vtnoti debeat cogi> 
Sunt  euim  fatis  rofirnutxtabuitr  patns  huc  foloqubd  patet  habet  fuum  he- 
tcdcm  quamius  fe  abllinentcm  jJUmt  u. o.dt vtttgj& p»p*U  f*kfiJ.fUi*?  4j • 
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D*ECA«  XXX  I:  ERROR  VII 1.  J)t 
dt  AtqnwJitred.  multo niigis  li  nui dcclorau  \iiluntaip  uuhl  tijdeccflciit 

C.dt  utr.dtliltJ.jpndiiijhii.  C  Atfutitfft^u.d.l.f  J'trf*>n„,At 
dtrtli.*Httr.indi€.ptJid.  m  cuiuj  lpcc.cc  ini  iiliusjtnpubci  cx  toto  wlftirHH- 
tutuscilrt..ac  pairahrrcdiuu?  ai>iunuil]rT,iiiiidoii>j>uu  ujbtiiiiiti  ■.  pyp 
titaJmitUiui  ,  noualiaratioiicquaiuquudnud.1  luilteicdisexUienuacoti. 
firinaiictitubulaj  pupillarcs  contirrraikiu  tabulas  patxis.  Ncc obttat «|iioU 
ixi  ca  fpcac  ;ioii  pexnututur  fubtluuto  adite  unpubcru  hcrcditatcin  cx  fub- 
itituuone,cjuinpatcrii«  creditoiilaiMOoljgetnr.N.jttc  ,im  id  rationem  illain 
habcc,quiliiuhuitu:uj  p.tternain  hercdiutcin  adirc  cogatut  in  nccdianuin 
antcceJcnj  vc  impwboruhcees  eilc  polJicled  qma.u  lci  aitouriCtt  ccrpit  elle 
hctcuuas  tums.ccbiii.iattijucviiaiinptiiHU'  moi;ciite.  c|im fijius[utri 
ftiorje«jexuullit,atque  ittpatetiiam  iieacdiiaaminpropnumpattiiiio- 
r.itim  iuum  conacruhcc  :  nct  quxraiioiaut  vt  parccndum  lii  honori  hhj 
qu  i  fc  abtbnuit,  cadeni  locum  habct  in  fubliJtuio ,  cjuja  hlio  qu  j  k  ablunui t 
non potcll  impuuui cor  lit  hctes patru, ciiro  foJaiunt rauo&  poteilas cwn 
fccerit  hetcdcm,non  ojoprium  ipliusfaduin At (ubuittito  qui  pupiilaicm 
hcreoUutcrn  ibonteaditiinpuuu  potctt,  non  quidcin  cur  pupilliheicditate 
cutn  patcrna  racio  fuo  cotiiumeri^quc.  lam  lude  a  quo  tcmpoic  pupillus  pa- 
triaerescxuut,  coiu't»iUttpupil^pamnioniofuit,icd  cur  catn  adietitadcu- 
dopuplUrem.cuinquaiainniincxathcvTuuvtplaiic      eilct.  Potcratc- 
oim  non  cilc  uetcs patnj/i  til i i  cltc  uoluillct ,  ob  idquc  noccrc  illt  dchct ctiS 
quod  ad  pauu  hctednatem  iicpotTitcain  pictcnniUcir,quod  hlij  hctcs  clle 
voluk.Si  quecxplicandaiaunlcnj  icuiteutia  clliii  •<■!  pntt       tliti , &  conic- 
ctuunoiiradc  iliiusiocienieridatJonclib.^.CoDicci.ca|<.i.  Aiidamus  iuhil 
milla  fpccie  inceccllc  an  lublutiitujdauijfiieritfubca  liinplicitcrconditio- 
nequam  legis  verb.i  prjt  (e  fet\uu,fi filuts  tr.tt puitrmu  m  decttjfftt ,  tn  fub 
ill* vuigari  fbrmula^i jtltni  htrtt  tjjit,at  ui  pupJUri  tutt  deetjj.fft  t.  Vtioque 
enim  caiu  filius  qucuxnlututum  pon.nius,\  fuuicX  nccciiarius  hercs  eit,  at 
no  etiam  ii  ponas  fubtLiiutuin  cj  datum  iu  vulgarcui  cafutu  cxprcllum ,  liuc 
gcrscralicer,/! nanefftt,  lioc  IpcaaLiet  dcugr.atocafuvoluntauicvim- 
prstentiar  h«c  modo  ,fihtrtttfft  mlltt  vetnen  pefitt ,  quia ,  «  rtupra  dumiu*, 
Tolgaus  fubttituiioius  ea  vi>  cilc  crcditut ,  vt  ex  ncceilino  hctcdc  faciat  vo- 
luntuiuin^uainuisnojsuciatciruohcieicnoiifuiiiu.  Quod  li  ludt  (iu 
•eroMoucllc  ottci.dcmusin  Lir.6.  Dccadis  !eq.  )refcit  valdc  an iubfutuuo 
vulgarjtraCUpupillocxprcJaiity4iiucua,vc  vocant,quar  cx  Diui  Maru  co- 
ibtutionc  fubinteliigatui  J.+dt  imi/>.& pupili.fmtji.  Tauta  emm  illa  prodcA 
quidem  ad  fubiututum  perin<vc  afdnuttcduni  ad  hctedj  utcm  pupi  lii ,  ii  mo- 
ohaliusquifpiani  hcrcslitquipatns  iciumcnuini  fulUrxat ,  led  non  aque 
ad  facieodum  fnum  heicdem  cx  iiccellano  volunuriuiii.quoniani  vetba  illa 
pattis  filio  fubmtucntit,/»'VfrM trit  &  in  imptUttri  tutt  dtctfftnt,  non  raciut 
pocsitatem  filionchetcsiit.quoirodo  iilafaccrcnt  iccundtim  Bartnlumyi' 
htrtt  mn  r»»f  ,icM  cut.  potnis  cafiim  demonltrant  quo  filins  fit  fupcirftejpa- 
tn.quiali  prxmorcretur.itibftiutiop^p.llariseiianefccrct.  Nonitcm  illum 
quo  i^peTites  quidi  iit,  fed  jbltincat ,  quia  &  cum  qui  abflitrart,  pcrindc  vc- 
rum  e(t,hcrcdcm  cfle.atqne  li  fe  immilcuiilet.^J.f;//»  «uafi 50.  S.ftdttfijuui 
dtfidricJiittt.vic^M  ita  non  facic  apftenp.0  filij ,  »t  >tutciat condmopupiHa- 
rijfubititunonis,ccamcircuir  f nptaDiui  Marciconlt  cuwone ,  vt  ceti  tm 
eft  jnits  caiibus,iti  q  iibus  eaconflitutittlocumnon  habct,vt  puta  in  nnlitis 
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( o, tamei  wjfrt ci(>hi  ti . C.dt tmpnb.rtr *l*t fnkft.l.in ttfttmtnttt. c jdt trflmt. 

tmtit.iM  ci\in  ck  duohusrilijstcitators  inuicem  fiibltitutis  vnos  pubesrun, 
aliusiinpubej«i/.4-W«  vnlg.fffttpiU.fnhfl.iM  viuis  111  poteitate,  ahusuon  m 
poccilaie,vtm  t.I.ncmt  At.ead.ttt.  Nec  l;ipi  jdictai i>  Uuoiciu fciiicntiain lm- 
ptignat  ,quod  ev  Matcellocontfaluhanuni  difputat  Vlpianusui  l.iuluutnt 
4  :.;':,</  ffipnpi  :shi  D.dt  -t<  nnir.hertd. >  t  lcquenti  Dccade  dicenms .  nerta- 
tt.uum  huc  interrumpamus.  lam  ergorefpondearrius  adobieciioncjn  Bar- 
toli  ci  d.l.npndtntufnm  \\.$,idtm  Itkttmm  ndSC.TtetitlL  Dico locum  illw 
ad  qurftroi  *m  noftram  rxm  pertiiiere,  qrtia  fucratit)  ilh  (pecie»iiiijnibcset- 
heredacus  non  inititutus.ldque  pruboex  t.ttmtmtttn.iyAuifmtrtverf.onitdfi 
dm»  DeeJ.vbiexiem  lpfa  teiertwprtrt  potni$«t  luliamiplius  libcns  ptopo- 
iutui  ,:uLa-ii  fetitenua.  Nctno  autcnS  rnm  mirabituri^iuTncitricrodarurj)  nO 
poffe  cabulas  pttris  confirrnare ,  citm  nec  (i  vttict  ,heres  tamen  eiTc  poffct. 
AtcjU!,irh^uics,rcpugnMtcuidciHermba  d.  $.>4rm quxiUafurt, 
fitUo ftttnnt  i  pntrt  tnflttnti  atmftlie  ttni  impuhtre.    Ncc  (an^  aila  funr  pct • 
gutrcndaquxBartolum  rcrellcti  t.  Nam6c  ndsipfaquoqueoliquaridofc- 
fcllefoi>r:fe  •  pofaa  coiiyeri6u(ynon  tk  tgle     acclpienda  .qualnSlws  un- 
pubes  focnt  enam  herei  nfltfhtrur.at  itapot-us  arli  fcnptum  etlet  plutibus, 
quomodo  fcnbi  pr^cmftnWnierat  apetttoris  fenius  gr.ina ,  fi  tntfntnnt 
ijntt  pdtf  htrtdti ftrtpferit  fiirit  itittmfifmi  impnhet  tdtmefnt  tttmtn  exhtrt* 
A.nui    Nec  tamen  cimofus  (ntt  luh.inus  aut  Vlp.  vt  na loquerett:r,ri)uiiis 
tcinpotibus.quibus  floreb.it  iunlprudentia,  non  pollcc  inciderc  Iu^mcio,  rt 
qu'(qu.im  crptudcnttbin  tain'rinprtidirs  ellet ,  qui  putarct  traC^andtlmde 
»dcuiida'pattfs  hereditatc  ad  co-finr  mi^as  tabtttas  paiema',  prnntini,  deui- 
dcptipilhres.cocafuquopopillitsipfe  ruiilctiiiftkuius.    lndequc  i>m>iriMm 
proficiicirnair  difficultatej  onircsquotqitor  fiipcifinHinloreconfultorufrt 
fcfponds  intcrprecandfs,(  eosfcmpcr  locosetcipioqiios  Um  mttltos  Tnbo- 
iHanuscortupit  1  qubd  craiiflimaiurfs  i^noratiowe  non  (upplemuscV:  (trppo- 
iumus pro ccnii acindubuacis en  quarVel mlnimi lcgu lci)  co tempocc  lup- 
plendaoc  fiijrporendacflcnon  ipnoraflwr.rtaqticiort]iieir;usriosc)C  infuctas 
mm.non  in  difptitando  dc  ratiorte  hif  is,  Ari sVtteres  illi prudcr.tes  bene  (en- 
frni'.t,aut  an  quid  melitts  fiihciliufve did ncituent , in  quo fan^ opcra  riti  ni'i 
tirtilfra  collpt..ircun  ,fed  qnod  dcploTfndum,  cc  nd  infcitiam  noftram  detej*- 
«rani  argucr.datnqac  prrciputim  cft  ,iiTqtiTrendofVinucltij;ando  qtiid  illi 
fenferint  arli  pcregnnisatit  tiblriletis  verhisftiam  feinentiawi  apeniiHcnt,rh"i 
iisquibus  nitllaelccannoracv  licnirjcar.ttnra  finp  po(liiiK.Tainum  abcftst 
imtobisea  (hiuusicteTitr.i.nbn  dir.im  qurin  illis  fuit,  lcdqux  faltcrri  in  illis 
ointribuselie  dcr»cret,qiii  fe  hiri(pci)to.vatffitKtfictTe,  adlcge*  ipAs  iion  mtv 
do  inrerjwandas/eJ  etf.in-,li  >  pu>  cllcr,  mtnc  primtW.Trnt et  nWegro  coj u 
■cnbcndas.Redeanins  afrrinrtolctrn.  '         1  iv 


E  R  R  O  R  N  O  N  V  S. 
Dc pottfttuc  tx'tfltiuu.fm  htrtd»  tx  inrtprtttru citmii  ft  itnmijhtit. 
«itt  t4cuic,id  cjr,  ncc  immifenu  Ct ,nct  tbftinntt.  \ 
o  s  r  p^y  a  n  iucUKa&uwkpot«.(l«te  cxittcuiiar  lui^tctediscA 
jutcaiul'. coutta ipiiuu laincu  vt  vidiruut luus ciujjisiaaor.eiu, 
j-«v;iniicquiicic,svu.J  dciuie  prxiotio ,  cc  an  bciicliciui»  ablti- 

nerjti! 
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nendt  muoJuttum  a pr.riote eiieru«  v  rcs CXiitcotii  fujliercdis.Reipotidcc 
ver&qaandotilitHfeimmirretexprefhni  paternxhered.rati ,  iWK  bc.  cfictii 
pxtonsnihil  operan ex  dJ.fi fUmt,m  illis  rerfeis , nonfptnte  fufttptu.  Hoc 
veroli  abfolutccV  indmiixWdicamr.frlfum  elt.Nam  ,?<  filius  i;:ii  ie  iriimif- 
cuirpoteltabrtmendi  bcnefiaum  hnbere ,  Sc  qmdem  citta  re!l'icmi,.:;em in 
integrum  <i  litpupillus.licet  fc  tmmifctictic  tmore  autovc ,  bencticio  auterti 
rcfticutionit ,  li  itnmrxtionis  icmpore  fucrit  minnr  anius  vr»rHiiiu.niiuc  d. 
l.ntceffmrut.li.C.fimmml,  htredit.fttkthn.  Ncc  fcmcl  tantYi:i\rid  fvpu/s  li 
ptipillus,  vt  <*contranohliusqmlcabftiiiuitctiam  ixpuij.mini  >  quodpl-.u 
eft.etiam  maw  poteft  fe  inmnfcerequandiu  boi:a  dctuncb  11011  funt  rcndi. 
ta./fi  fuufmmti. Ddt  mr.de/it  t3mne  fcilicet  lurtj  vetcns  mlpect.i.  N4ni 
hodid  non  bcctei  «luiiaminaiorraifhw/cabltiniiit.pnrtmr.dutnk  ininiif.i. 
re.nui  11  tratriennium.Mmorimodaturtricnnium  poflquadnenmfi.qui  d 
petendjr  rcltitutioni  indulgetur,  li  bona  non  lini  vcndita ,  a.Wuc  cria  po  l 
vcnditionem,fi  vcnduio facta  ett  m  inmori  xntcJ.vlt.C.de repud. :  t/miftin. 
ktrtd.  tamctli ius  vetus iiKorrectum  tcmarcat  uieo ,  quod  maior qui  fc im*. 
rtulcuit.non  potdt  lc  ablbnctcniiibciiehcioPrincipiscx  magna.-ili,.]ii3  cau- 
fajKin  l.ptnult. D  «W.Nempc  qtua qut  port  imtnixtioncm  vult  fcabftiiicre, 
vu/tfc  Iwbcn  pro  alio  qnam  re  vera  nt.  Vult  cnim  fc  habcn  pro  i>ou  hnc- 
dcquanrnm  ad  prjctotem.cum  rc  vcra  hcrcs  lit : qui  vero  jn>lt  abftcrtioretn 
rolt  fe  immifccrc.vult  fc  haben  pro  uli  qnalis  rc  vera  cft,  id  dt ,  pro  hctcde. 
Facilius icaqueeft  vt  audiatut iscuius  dclidcno vcntai congruit , qvam  vt ;i 

amendace.vt  ita  dixenm.pr-rtorem  racit.  Nam  &  fblcnc noftri  diccrc  nec 
(sfacilcm  eflc  cuiulquc tci  reditum  ad  luim  nacur.nn ,  Ifi  vnus      %.  pA. 
Bntntpettrtt.in  fbtD.de  pAft.ljc.ohxc  B.utol.propoiiuuin  matorc  tammn 
rera  eft.non  m  minorc,  multo  miniisin  pupillo.  Scainduni  membruin  d  - 
ftindtionis  Bartoli  crt,ii  hhusfamilias  taccat,  ncc  voluntatem  laam  d«  later 
an  fe  immifcere  vclit.an  ablrincre:*:  in  hoc  r.irfum  fubddluigait.ai  ric  ca  1  c 
agaturquxrefpiciat  damr>um«c  onusipiius  rilij,  anveio  dceaqua-  .1}  c 
iiu  commodum  &  fauoreni.  Pciote  calu  mquit,vt  puta ,  li  qiurratuc  an  h'c 
fuus  heres  tcncatur  credirotibiis,  beneficum  prjrtoris operatur,  vtencTuet 
vtics exiftentw  fui  hcrcdis  ex  fupradictis  verbis d.  I.fifiimi  ah oneriius hert- 
dumrtttr.on  fpontt  fuftepm.    Norientm  fjWitcfufcipitoiieia  hcriu;raria  is 
qui  fe  non  immifcet,lic «i  r.cc  fc  .tbftmeat ,  cv  dUC.fi  vtfi  *b  heredabfim. 
d.t.ntreffUriit.  Pofteriore  vcro  t-pcratur  commodmn  &  raliutcrn  rilit,puu 
ccnrmatioiicm  tabulaiumpupillarium.itemqiic  dationem  tuulc,ex/./?»f. 
mty.D.deee/fmm.tmti/.l  i.C.eed.d l.fifi/mi,itany\c  tranfmilliuiiciu  hcredt- 
tatis  ad  cjuofcumquc  iplius  hetcda,d./.tp*d btfitt  S.  C.dtfmit  &  lept.  Hrc 
cjiaoque  diftincibo  falla  ctt  cx  vtracpic  patte.  Ex  pnote  quidcm.qnoniain  ccr- 
tum  elt  nliumfamtl..u,qui  lcncciminifouit.iiev  ablliiHiit.teiicricrcditorib' 
hctcditariis.uon  tant  iin  cimh  mrcfc.l  coam  pi.t  tono  quamuis  fc  poftit  ab- 
ftuicre.  Nec.ii.cjuoifcabllincrc  pcrTit qu.cqu i  lacitiiuirc.j^aanlt  ncat 
/.1  f  .pufmu mpottft. D.fifmu cm.ff  e*uf.teft«.  quaiuloqu.dcm  cum  demilm 
luum  heredcm  qui  lc  abltuuut  pr.rtw  hibct  pro  non  licre.V  ,non  ttiam cfl 
qui  abftincrepotcft,//?/£fVi»/n  D.demitrret.tmurf  Ct -d  Alioqdnecenm 
quitcmifctiilict  m  papilliartatc.tutorcautorc.l.abci.  c  1  lohcrcdcAiim  roi- 
iitisctiam  ^\\twcJJ.neceC^rnj.d.l.pemult.D.deAut,r.tunr.  d.t.ex c*  tr.i- 
fl*  A.yDJert «ir.Ncqucvetolcx  vllaeft  quxrequirit  fui  hticdisium  iv 


};4  ANT.  FABRI  D  E  E  R  R  O  R.  PRAGMAT. 
tioiicmadhoc  vtapu  puccorcni  pto Sicrcdc iubcatur.fed hoc tanttlm (<ti- 
buuriu  us  prxlcuun  leg.bus  quas  ptocuendo  criotcfuofiarcoliis  adducit, 
hl  um  qui  ic  imn  iuuni£uu,lubcrc  benericium  abfuncr.dt.vc  cx quo dic  fc 
abitti.uic,conueiuri  a  ctediconbus hcrcrfitanis  non  pollit.  Nam  quod  Papin. 
att  1:1  d  i.fi  fi.'im  tx.de  pHpilfJr/i.ptopoiiixim elleius  dlcttnCl  ,  hbctos 

abo:<eitb.  sliercJitatiisiionipuiuclaiccptisitbctaic,  noti  inunos ab hete- 
diiace  rcmo.jctc*.qao  vno  loco  Battulus  paJliui  abuutur,non  ad  alium  tiiuiu 
licicdcmpcrcinet,quain  adeum  qui  tc  abicinucrit^uia  necprxtotispiopo- 
iituin cll  vt  ab oi.cubus  hctcdiuu^s  no:>  ipontc  fukcpus  Lbtrct  j£iiorjr.i£, 
<Sc  libetari  iorxallis iiolcntem  ,lcd  unttim  vtlibcrccabttiiiciucin  ncinuitus 
cozatut  iubirc  oncraqux  i.u.ilponte  iuiccpcrit.ldquciucnc  appaict  cuidc- 
i./linvJcx  c  i.qtii  d(vc  moxdiccmusjiuo  hercde  piiusdcfui:£to,quain  foiet 
tcpatci  fuoiiccilarium  hcrcdcm  exuuile.uaiiliiiitut  ilic  iiilulomiiiuihcic- 
ditjccm  patcttum  ad  lieicdemquemcuniquc^:  quidcm ,  quod  eit  rtecciia- 
ub  conlcqucuscum  ommbus  01  cribuv  hcrcduatiis  ctiamii  lilrcduas  t  on  lit 
ibiucndo ,  adco  vt  ncpou  quoque  ncccilauum  iic  s  bftmcie  lc  ab  aui  hctcdi- 
l.uc ii  nolic  ab auiti* cicditoribus  couucnui ,  l.fi quu /i.'i  onfimiliAi  y.i.i.D. 
dc  *cjutr.kcrcd.  quod  umei.  uilla  racio;  cditcrctur li  tiliiis  tplcn  tfilsfuX 
temporejioti huiki lubcndutptohtnc.  c  •     n  >;  >_».  .  i  (  ;<.i'un.,t'iin  nrc 
alio  mic  pollit  nccclfariuni  dic  t.epoii  i  cvciicium  abilc  t  ov.is,  qtiiin  quud 
almqui poilct iliccx patrts fui pcrfoi.a ab heicditai.is  cieuitot ibnjconuuu- 
n,a  quibus& pacet  ipii- poiuilkt.    Ncqt.cciivci  j<ii,  d  uc  li  i  m  Uuiri 
licicdcmicimmiicuiilc.qiicmpoi  n.  us  dccefliiTc  pt  ufot .  v  _lnct:tc<f- 
farnim  le  cxtitillc.  Nuilum cnun  Juc paitc  priiultgiuii.  fi.i.shcicsi<-_bti  vt 
poiiit  lc  miiiiifccrc,  antcqiiam  lv.iauctui.cium  patttn:  .  qi  :ai  cccttUMUS 
prohcrcdc  getetepoilcc/i/  qut  hcrei  it.$.l./.?*«  betediutemig.  I.herti  utfit-  , 
tut  ui  ;i.  [).de  tuyuir.hered.cun:  atic >  m  bcliliic  n  lf<.crc<.oiuictilC,qu  rcmctO  ,  { 
famikr  vinculoprohcrede  cererevidcicun ,/.?!.  m  bor.it  b-  ecd  Poltcnot  ve- 
rupars  diliii><£tioiiisB.utolt  faliii  quuque eli,  non  tncoqiiod  \ult  fui  hcrcdis 
cxiltcntiamovcianin  hli)  con.nioduni  &  vulua-.tit  ,  itu  incoquod  icltun- 
grt  vun  &  potcliaccm  cxiltctuix  fui  lietcdis  ad  illa  qux ftuu ex  tilii  tofnnio- 
do  &  vtthutc  i  ciim  de<  ucrugencrai.tcf  ducrc  fui  iKcrcdisexilicr.tiainNW- 
mntbi  s&  pcrotnntaeofdeiiieiTittushabcte  lure  ptxtotio  quostuic  cmili 
lubetquoticsfuushcrcs  voluu.atem  fuam  i.oiidctlauuic,liueid  fuohctedi  , 
commodumot  vulc  lic.iiuconcrofumitcm  in  coquod  hctcdiutis  traniii  if- 
lionern  ponit  in  numcto  corum  qtu*  liiu  vtilia  liio  iietcdi.  ttli  enim  potcil 
idvercdici  ctimheredicislucrotaclt  •,  quidtamcnlidar.uialit,iS:  r.onfol- 
urndo:-  In  dubtoautcm  illo  ai  hercdius  itt  lolucndo,iiccne^uod  ipitini  ple- 
nimquc  mcertum dt proptcr  latcns xs altenu,  nonr cdamnii  &  tnctf-inodu, 
cit  pouus .')  coiuodu,vt  quis  hetes cllc  cxiAimccor,  acquc iu  a*ri  aJicuo  obli- 
gccur/  N.im  &  hac  ucio:  c  prohibetttr  ptipilluxhereditate:  quantCui.s  Incto- 
lam  adir»  liiictuiunsauioritate,  l.mere  $.(*>* fey.D.  de Mtq.ker.  ittmqucfi- 
deicuinillavix  liereditaus  tcliicucioncm  accipcrc,/^/?»/*/*  17.    *//.<nii  /.Jif. 
v>.*dSC.T rei.cutc.mcn  folct  pcnmtttvtcua  finetutore  rtbi acqturat,  fui- 
quccondiuottem  cx  omnibuscauiis  faciat  nxliorem  ,/.»&/tf4Tt  ^.m^nmttf- 
iunQ.\.hereeUtmem  r^rfej.Duit  tMtr.tfr  cenf.turtr.  Ergo  vcl  ex  hoc  iraxime 
apparct  vctum  cile  qtiod  proxim^ diccbamusctiam  111  iis^t  x  ad  fut  hercdi-; 
omi  &  mcommodum  pcrttnft^habeii  eum  prohcredc  iuic  < juoq;  prxtoiio, 

ciim  cer- 
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olm  ceni  iuns  lit  pacc-riue  herediutis  uanunjffionem  lu  n  a  f  10  hcicdc  i:  ■ 
quolcumquc  ctumexaancos  ipiius hcredes ,vt£c  BatCAilus  :ptV  tj^v.u  .^. 
contraAcairliuin  coududit  in  Ijx  mihtxn\\.$Jifi'mif*mtlt4i.D.  de  milit. 
irt.tm.rx  d  $.  fi/mrf*mt/mj.d.t.  upitd htfiej.l.de  bertdtute  19.  jili  ti.de  c.i;t  . 
feculd.ffut  dtttt  0  $  ctimbe!i:D.de  Teb.dfbJ.Lucinu  o-D.dt  mr.Kfcl.iibrr.ht> 
mtio.§.i.D.defltfmJfermor.  Kcicttactiam  vetcrum  quatudam  ditui.Li  >r.t 
lila,  An  fuushciesimpedituscllct  adire (iic cnim  ilh  loqucb.v.iur  adiuotus 
&  imrnjxuonis  nomina  mraquc  unperite  contundentcs)  lulta  igiiotancu.vcl 
tjtioal!oiultoimpcdjmcnto,nccne.  Indiitiircrc  DatT.quc  vciuir  clt  ttaiiitnif 
lioncm  locum  lubcrcetiaiure  prxtorio./.i.'»  fi  ttuu  ex  libtrtt.  D.udS>C.Ter- 
tyll.  nec  ad  hunc  cafiun  pcrtinctc  conftituuoncm  Theodoiii  m  /.  znie.C.  de 
hu tjttitPtt.apert.ub.  qiu afccndcnaum  herediutcsnonagnicas  r.oiuuii  in 
dcicendenccj  tranimimpatitur.  tusetum  nouum  ca  conltiuiuoiie  utdnxtt 
Thcodolius  m  tauorem  dcfi:endcnuum,qui  iui  hercdes  non  eilenc  vt  coium 
lura  augetet,datoipiis  luictratifmilTionis  ad  dclccndciitct-,  quod  amca  non 
hahcbant,non  cuain  vt  fuorum  heredum  ius  tnuiuctct  quud  'empcr  lubuc- 
ranc  Etquamutsecumdc  pacm  hetediucclcxloquaiur.id  tamcn  &c  acc:pi 
deb/t,  vt  vcl  Jc  ca  pa-.rc  Theodulms  Icnicric  qut  fn.uin  111  potettatc  non  ha- 
bettt,vel  iuhiliioji  h.K  partc  induxcrit.quodec  Batiolusbcne'  vidil  idd. 
fifdmtfamiimi.  Scd  nialc  idcm  eo  loco  vt  ic cxcnccc ah  tlla obictbone  qui d 
hrtedita-.n  craniimticiidar  acqutiiuo poflicdamnofa  cllc  pupillo ,  nimirum 
lihercditasnotiiblucndolic  °,  tcfpondcccumheiedicacc  ipia  tulinituquo- 
quebencriciumablfaiiendi,quodhaheieiqui  dc&nAutcU  11  hodicviucrcc, 
tt  iU.fi  tfuu  filtttmfamilidj  j.$.i.de  ACttntr.  btred.  Hoccium  falfum  cii  cxtta 
cafumd.  (j.t.ideft  prarcctquam  li  ponamus  duo  concuiicic  ,  icihcct  \c& 
decelletic  !uus  hetes antcquiim  icirct  fe  ncicffatiitm  extiiill".-  ,&  patccnam 
hcrcdiutcm  cranlmifcucad  fuumeiirdcmquencccluuurv.  hncieiii  ,cu;us 
meltorem  quam  alceiius  cxttaixicuiufltbct  hcicdiscotiihuor.cm  hac  iit  ic 
efle  idcirco arquum  crt, quod ciim  lic ncccllaiius  hcres  pacu  fuo , ciuus  l.cre- 
diutern  reper.c  lunttam  cum  heredtuce  aui,non  pctelt  ei  111  putaii  qucd cx- 
tranco  hcrcdi  impucareiur  quare  patris  fui  hercdiutcm  agr.oll  edo  aui  quo 
que  herciitacem  mfcep:(it,diptuerfjr/u/iAj  aS.rrr/Tat  cuin  lubfcirncus.  \>.dt 
rtb.Mttor.titdic.pcfjidtfedfipUrcj  io.i-filio.de  iut£.e?pitptu.fiibf}.  Mtilcomi- 
tnis  autcm  poiTit  ci  lmputari  cur  a  pact  is  hetcditatc  non  abltniuerji.qiiam  1- 
pio mre  quxlium  habet.Qjud:atquc  optm  c  huic  ctiam  cafiu  ratio  tlla  Pa- 
piniani  1  1  d.  l.fifdmi  ,  q  u  :  pt  . ;  •: . .  propolitum  nonut  .ibeios  muitosab 
hetediutc  remouere,fed  cai;ulm  abonciibus  noti  jputc  ruictpus  eos  libera- 
rc.Sj  ciutri ei  qui  &  paai  fuo&fiatnimpubeu  \ciiq'.  cxpcuptiapctionahe- 
res  extiticpcrmicuturuuicnearatiouc  patns  hcrcdtcatcm  tcculate,  fiatcr- 
nain  aurem  rcunerc,  vt  >bi  Papmianus  aic ,  qnttMO  magti  pcmiictcndum  cll 
nepouqui  paiuqiudem  fuocxpiopru  peilonahctese  .uiit  ,icd  auofuono- 
ru/i  pet  mcdinm  pactis pctlonani  vi paccniam  hcrcditaccm  tccu>cac,ab amca 
verb  abfuncat.aqua  cx'  patet  abiiinctc  potui I !ct?  At  ringc  paucm  dciunCru. 
poftqtum  reiciuerat  hertdctn  lc  patu  luoneccllarium  cxuuilc  ,  ncc  tamen 
dcclaiata  volunute  ,  anleimmifcetevellct.anabll  1  dc.  An  icem  ho».  ab- 
fltnendi  bcneficium  dabimus  ncpoti?  Miniir.£,  nou  :.  j-;is  quamcxcunco 
cuilibet  heredi,  quauispaccrh.uxTcpotiulIct.qucni  poiumusnuniqiiamic 
m:t^uiiIe/}UJais  qm  r.cc  imnuicuit  ic.ucc  abllu)uic,cum  faict  fc  la  ipfuiutc 
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hcrodem  ellc,  cicdcndur  cft  herediiatcm  reunerc  potnls  quarn  pcitcrnittte- 
re  valuitlc  Ob  tdqtie  uon  ett  tniius  hcrcdi.fiuc  llto ,  ftuc  cxcranco  pcrmittcn- 
dunt  it  oinitcatca  h.TcJitaton  quam  dcfui.ctus  ipfc ,  ciim  pollcc  oni  tiere, 
i.on  o:nnu,.i  u>J  ligrtiricare  volu;tli  vtdccurPaulus  ui dJ.fi  y«/.jj.ti//,.vbi  pott 
expie.l  im  fupradtituni  . .  i  ,:m  lpccialcui,Dc  ncpote.qui  poftquam  patri  fuo 
DNdfiOM  hcresejiuut.abltuicr»  vultab  aui  hcreditate,  luoiuncit  in  cotitra- 
num.vciuci  generalu  rcguLr loco.in  Omiu  lucc.-ilioiic iliuin  ijui  hcrcs  cxttut 
qui  T:i;oiicicsfuu,Titioquuq.hcicdeinellc  viden.nccpolicTuij  omictc- 
re  hercdjuieiu-  Et  vero  ahtcr  polito  iurc  dicendum  eilct  hcrcdcm  qucmli- 
hct  puptlii ,  c::am  qui  fe  cutorc  lutorc  iiuicu.llcc ,  pcrinde  traniimilitr uniad 
luum  heredcm otiam cxtrancum  hoc  bcuchcium  abit  inawi ,  quando  &  pu- 
piliutipfc/.t  iam  tnuej  dixtmus ,  poft  utiin:xuoncm  quoqaebcncricjuin  il- 
iud  habcrcc.t^uo j  tamcn  ita  ellc  ncrno  viiquam  dixit.Eft  cnim  pcrfbnale  bc- 
ncrlcuitn  hocquod  pupillodaturctiam  antc  imnuxtione.inultoii  aj^is  poft 
immtxtioncm  vt  potiic  (c  abftmcrc ,  adcb  vt  dubitatum  fit  an  hlq  qui  fc  ab- 
lunu-llctlicres  jcrcuitotibus  hcudicanisionuemri  poiTct,  quau  abftenuo 
hli),ltcuc faccrc  non  potuu  ,  quominus  rruciahliushcrcs&aljquandofuc- 
nc&  fcmpcr  maiUcuc  ,icancc  Jcbcat  ipitus  hcrcdi  prodiile,  cuius  pcii^uia 
iton  tantum  quantum  pcriona  hl.|  iauotcni  mctcatur.  Quamtus  conua  pla- 
ctierit  hlij  ahttcntioncm  euamhctcdi  cuihbct  prndcilc  ,  iicalioqiii  nccipfi 
iilio  protuiilc  vidcrctur,ctiius  herc.iitas  -vrc  alxno  patns  grauata  vcl  nullam 
proriiis  vel  mullodiflicrlnji  hcicdcm  clici:ni.ci:tuu>/.  luluniu  ^x.tdiij/./i 
pupiUuiJu»U.lfiu  fm  iO.D.dr  icsiirr.bered.  Qti.i.MUitiijr.iiscrpoduhliarunt 
ptudcncei.quiti  hcrcs  rilij  poit  ininnxitoncm  dctui.ch  onera patexflf  Vxtcol- 
tats  fubirc  dcbc.-it,qux  hliusipic  ipontc  fulccpctat  viuus  i  Dicoaruplius,Si 
liliuspubesfuctitqui  p.itctna- lii.icoit.  i:  I.:  n  iktiit,  Kuic polica  hhum ittu 
hcrcdcm  &  neceirarium  rcliqucnt ,  non  magis  pctmictcnduin  ncpoti  quam 
ah)  cuthbct  extranco  ,  vt  autctfus  cain  nnmtxuoncnti  nrpctrct  in  intrcium 
rcltitunoncui.qiiamujspatereius  icltitui  potucm,  dtfui  ctusfortalle  tn  nu- 
ttori  xtatc.aut  tntra  tcnipoia  pccciulx  rcitituttor.is,^  l.nece/[*ri)i.lim\  quod 
dici  folctbci  eficium  rcfticuuonisinintcermtiexiapiicminoiij  actatis  dan 
euam  heredibus  qtiamuis  makwibus .  l.nonftintH  i.D.dtm  tnttgr.ri/htJ.mt- 
mr         !:.c*m  /./ef.D.de n.m»r. ad hunc caiuni iton  pcuir.cc,n>  quo  nuliu 
ius  habuitmiuor  petcudi  rcliitucionem.nili  cx  priuilegjofi:  ut  eum  diiutaxat 
cncntumquomiiiaretvoluntaiciivnillcti)iic  [x  ltc.t  ahltincrc  :  cjv.od  dc  illo 
dici  non  poteft,qui  pdt  mtxnoncm  dcccilit  inillo  dato  md>cio  nutat  x  volu- 
t aus.Prius enun  titit  vt  qui  fc  mifcuetat mutarct  voluiuacait.quain  vtpeflet 
tcftitutin  intccrum  ad  (c  abftinendum.Muc.uidx  .iutcm  yoluntaui  facultas 
ciim  perfonahiliina  lit,  non  maeis  tianfmitu  poteft  j  moncnie  iti  hcrcdcm 
quain  voltintasipfi,qu.Thauddubichniturn>ortc,/.//«4rjr/»'rj(^ 
akj^r  itmci/}r.l.fi  ttJ  b^.il  dt  IrgA-  Eipo  nec  m  irurjjrunt  rctbturio  cx  iuic 
dcfuncli.qux  m  nccelVarium  anccccdens  ptxiupponn  mutatam  a  detuofio 
ipih  volunratem.  Ncc  nouum  cft,  viquodTtuiii  pctionx  bcncikium  pr.vlia- 
ctiTyad  ahuin  :>oii  pcTU::cat,  Ijcian pturonm  iZ.dt  «y.i/.i  mc  ne  fnidem  ttd iie- 
i  /dtmJ.oum  tale  1 4.  D/hiMt.m*tnmJ.fx  plmrtbiu  4/  D.dt  4<imut.tHt*r.QiiXm 
itriturfui  hercdis  hcics  iiuc  fuus.liue  cxtrancus  r.on  pollithahcichencficiu 
abibncndi  co  cafuquo  dcfunc^us fciuit  lc  ntvctlaiiumhcrcJein  cxuulle^x- 
trancus  vetu  nc quidcmulo  cafu qtto  fuus  hctcs  ius  fuuin  iguoiauir,  quodna 
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obfecro,  fiuhercdiscojnmoJumcflepoteftineoqujdhcieduarcm  natcri-4 
aquafcno  iabftnuetit.omniniodou-a  .fiiiiitiiadhcrc  ein  quai:c  ii.l;hct 
cnrancumHruxMTiaiodomccrtc&onushoccltpoii  i$q  larn  co:i  modmiv 
idcoquefiycradletdiltinaio  Bandi.voquefaceuopoticrcCqiioJ  ilL  1  cc.it, 
fui  hcredisexifter.cam  eflvctum  fuum  non  operari  n;rc  pra-totio ,  quamufn 
adpacenu:  hcrcdicatucranuiiiiilonem,  raJtcmcocafa,  vtaliquid  UaitcL 
largiamttr,quo  hcreditas  110.  ettet  folueiido.^ujid  (1  de  ca  rc  asaeur,  qua:  ad 
riJ.j  commodum  aut  incooiinoduin  r.ihil  pctuneac ,  adhuc  qtfu.i  Bai  toiu, 
au  fui  heiedis  cxiftencia  opcrccur.pu  ta  vt  loga:a  dcbcancir  c\  tdtamento  pa 
tcmo,nem  vt  competaiulibcrcates.  Et in ea opinioi  e c!t  vt  0  u.ludat  nrhij 
apcraacxt.i.f.vir.D.trinpeftptfM.  vbi  aputc  fluptuincit,!;  i:<.klii'  rij 
hcredes  abftcnt:  iincjegata  non  debetiuictr.qnc  cx  d.l.etfit.lfi  >;,',*,  dtten. 
Merr.vbi  Vlp.aic.li  fiiius  libcrti  ab  eo  hetes  inituutus  bi.11  xrtit  .qiumiiis 
iiomincfith.Tcs  pauoniimiamen  admitci.Scc' dcc  11  taniii  .idn.ncic  i.s  lo 
cscracftaiT  dc  filio  qui  cxprctfini  fc  abliiiuicrat  .oiltir.cl  o;ci    vci  >  abco 
propoiitamaJctmTcafiiinpcruncrcquoriJ.ustaaKrt,'  k  Iujmi  ralnni  1  i 
d.-claiaucritaiilcimuiifl-cicvcllct  anabitincic.  Qiiovalii  proc..ld:ib:o  ic- 
•^udebcncur.ctiam  a  lilij  h.Tede,tiucluo,iiucc\tia  co.t  openi  ctiam  he- 
rcditasipfatcltaincnuria  traiifniitiiturdL/.i.J.^ii^^ri./^Y,;?./,.  />yr 
«aa^naayr/^^IMmcclmrUiiisfcabitiru-t,  lccata  qui.iui  &  libcitat:s 
non  eomimls  valcnt  c  im Cn:  tcltamcntum  valcai  iplo  w.tv.f-.  I:i  .|,s  qu  1:  ,>  c; 
rtCrftamqiuoheresl"u:t,t.il.snuncacctiaiiipot'. ah'c  t.o  u  <s /.»,,«, qu*. 


ff<i.f/ed etfifuur. D.dtftdtf  /itnt.&d  tamcnd.cuntur  1  ond 
foln 


tnr.cuius 
ludacurus 


ct  cn  quUpfe- 


>lius  dt  cas  quoquc  acrionesdare  quxcuirn  ttuu  iuic  chiili ,  tit  j- 
eft  lecatar  ii  cortia  fuintiuon:  hnedcni  k  abftjneitecrn .  queni 
iwnhabctipfeloc^ihcrc.lis.d./wf^ri//  Concraeum  veiocui  act.orics  v- 
ulesdaairuscft  propter  filijahltcnuoncm.nuiltominiisquu  ncqiie  cx  tc- 
rtanxnto hcrcs  Alc  clt.ncquctiiitciatiacus-.idcoqnc  obtir  ctin  cvccris  omiu- 
oasquxpcnJentexiuiifdichore  pt3-tons:cuiufii:od!  cli  fuccclliop,  trom 
in bonis  fiberti,dc qua  n  dJ.erfiffifi/wr.iicw  rcitK^t  olicrchtacisApc-a 
(iarK>,cunifiiushctcsJkitfiifpcclam.ncc  vulrteilitucrc.  Coguur  cnim  pci 
jTjtorcm fidcico-i  mitTariuni.non  vtrcftitt  atcitraimmixtionetii  ,fcd  ulc 
immiiccacprim.im,demdc  rcitituat./.wni/irf  6.$  ftdcr  adfi/n.m  D.  *d  SC. 
7V/*4//.quia lccum  miplicarct  concraJictioncm  pr.\i,>r  (i  pj.;..rct  traiuiLiii 
l'olltaajo:icspcrtcftiCuuoneinhcieditarisqu.iiiicogcTct  »a  crc  illum  quc 
pro hcrcde  non  non  habcrct.Scd  li  prxtons  autoncas  1:011  li:  1  eccflaria  fbi  cc" 
qaodnulla  coadOoneopuslit.paratofiliohcrcditJtcrclt  tucrc  ctjni  quam 
Itifpectani dixent.V  cui  nunquam fc immifcucrit ,  non co miniis  ttanilbum 
iJtionesex  Trebclliano/./M  trmtnii.i.fi partr  f.hutn.tcd.  quon:a:n  actiei.u 
(tanflaaonc  }>oteftateiumciuilisnon  jirxtoiij  .cumfiac  jioccllate  Jcnatul'- 
«anfulti  quod  legis  vim  obcinec,ac  iuns  auilispartcm  coiillituit,  iurc  autcm 
ciuui  verum  cft  fuuni  hcredcm  cllc  filuim  cciam  polt  abAcntUMic :  iicqi  Ick  i 
iU: qnr alioqui  valde  pugnarc w Jcnttirconciliai  di fui.t.non  qui.modonoftn 
^ulunt.qui  nou  alia  rauoticputantu.Tnilerri  adioncs  a  filmlcabitu.ciitc  in 
^corriniiilatiumcittaimiiuxcioriem  ,qoam  qundootii.Titj.cr  pritoam 
'^i  \c  icimm:fccrct.Nam fialiud nihil  fpcaadum dlct, quidm cads  racio- 
ne  diceremus  pofleillumcopj  h  prrtorevt  rcfticuac  nulla  prxcedente iin- 
"uxcioner-Ec  tamcn  non  ica  cllc  apj.arec  cx  d.$/rd  &  .idfi/mm.Dkcs  fortalli, 
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facis  ie  mimifccrc-filium  hoc  ipfoquod  hcredicacem  reuituit,prcferun  fi  re 
Si  tacxoipfo  non  vcrbo  tantuin  reltituac,cumid  ncri  non  pollic  quin  atun- 
gai  aliquid  hcrcdiununi./.r^/ft/iiM  yi.eodjtt.  Scd  r.cgo  polle  c.k  ca  rcftitutio. 
nc  ficn  uninixuonen: cimi  non  fiat  animo Ce  iiraiitfccndi,  fcd  uausfcrctidx 
p  i.  isi  lahum  hcred  tatis,quomodo  folemus  in  cxtrancis  hcrcdihus  diccre, 
nolle  licredcmTilc  cuni  qui  ad  alium  cranshrrc  voliuc herednate,  /.  nan  vult 
6.dt  rt fjm  Elt  .n.  rccla  hac  m  rc  cxtm.ci  pro  lieicde  gcrentis ,  SC  fui  hetedis 
fc  i.nnulccncis  compaiacio  dJ.tumhms  by.de  .uyun.  htrti.  Rurfum  irlta- 
bis,Eo  quoquc  cafu  quo  fuus  hcrcs  qui  ic  abltir.uit ,  hcrcditatem  Hdciconi- 
imllai  lain  vlu6  rcilicucre  vclir.Ticcclfarium  elle  vc  prxcor  Ce  lnccrpotiat,  vcl 
obhocfalccmvcvulcs  acxioi.es dec  fide  comniiffario  &  in  fidciccmnulla- 
riumJCcmquchcrcdicV:  in  heredcmcxcepciortcmrcfticucxheredicatis,dL/j- 
u  tamen.i  juiexTrebe!ii*na adTrebeUiciiAWO^foifcfien  vtprartorcitra 
impkationcm  cotrad  clionis  habcat  wftitucioncni  hcrcditatis  pro bci  e  fa- 
cla^juq  ab co  facta  lit  quf  ille non  habeac  pro hcredc.Verilm  rclpodco mul- 
tum  rcfcirc  vcru  pictoi  fc  mtcrponac  ancc,  an  polt  reicicutionc.Siciuinan- 
tc  reltitucione.ea  obcinent  qux  iupra  dixiinustli  vcrb  poft  reftitutionf ,  tiii- 
lauiquc  um  cx  Trcbclliano  adxioncs, mhil  fac: t  illc alienum  a  propofito  & 
edictofuociimiurisduilispotcftate  Iccutus  habct  rcftitutior.cni  probrnc 
fyt£ta,liquidem  ita  alfc-quitur.vt  tantominus  pro  hcrede  hal-ere  debcat  riliu, 
qui  non  mod6  fc  abltinuic  ab  bcrcditatc,  fcdetiam  pratcreahcrediucein  al- 
tcn  reitituitx.ec  fane poifet  habere  fideiconinuirarium  pio  non  fidnconui' 
fario  poft  rcltictmoneni  ex  Trcbclliano factam,  quin  icnaiufccnfirlu.  luriiq- 
ciuilis  rationcm  tocam  conucIlcrec,quod  eum  faccre  non  potuiiTc  cctcu  etc. 
Eadcmteieraciocitpropcerquanilibettatcs  dirccu:  compctunt  ipfo  iure, 
quiuis  fiiius  fe  abftincat jyciewdi»*!  ji  D.dt  manum.  ttfftmt.  fideicom  ltktiu 
ver6  fubucniendum  fuic  lcnaruiconfulto  vt  debcrentur  d.  Ltitm  guafi  jo.$. 
fedctfifun.de  fjeit.litert.  nimiruquia  directefolaiurispoieftatefubliilat, 
ncc  egent  auxiho  prxtotis,fidcieomniiiTarix  ver6  pratons  fidcicommiiTiri) 
autoritatcmimplorantvtconuahetcdisperfidiamconicrucntur.  H^narnq* 
funt  cjuibus  fubuentum  fmc;&  quibus  fubuenrri  oportuit  fupi  adicto  ienatul- 
confulto.hcrede  icilicet,qui  eas  prxftarc  rogatus  eliet.nolcnte,  out  cx  aliqua 
iulliimpedimiticaufanon  valcnteeas  prxltate-.ccim  heas  vicroprxilet.nul- 
lo  fic  opus  auxlio  ad  hoc  vt  libcr  fiat  is  qui  manumttutur  k  vcro  domino,qui 
liirulitcr  ficret  hbcrex  maniamiiTione  .quaniuisfidcicommiiTum  nulluprx- 
cedat.  lcaq;  nil  r  ecellc  eft  cum  Bortolo  diccrc  hos  eife  cafus  fpecialcs  &  fii» 
gulares,vt  folct  dlc  pailiin  tot  ipecialcs  cafus  iibi  fingere  quot  vidct  lcgcs  d; 
ItiiicxioniDus  fuis  vtplurimiini  crroneis  repugnantcs:  ncc  rurfus  fixciahuus 
ratiovtlaquantumadid  quoddcIibertaiibusdixinius,petcudacit  ex  fauorc 
bberuusjuli  qucd  pertinct  ad  fidricomn-.ilfarias.  Nam  dirccxx  vt  ipfo  iure 
conipetant jiullo  faunrc  indigcnc,ctim  racione  iuris  concencx  fint.in  tatum 
vtctiamfi  in  ft  udem  creditorum  daur  elfcnt  pcrindc  umen  ipfb  iure  ellcnr 
competicurxjnifipcrlcgcni  >£liam  Scntiamrefcindcrnitur,<i.//rtci»<i<»,.  Is 
rnsintclligimujquammaleidemBattolus  rcfpor.dcac  ad  quxftioncni  illj, 
Si  paterquiduos  filios  habebat,vnumquem  inftituerit  ,&  alium  impubei: 
in  cxneredaucricdcir.de  extraneum  exhcredato(ilc  cnim  apud  Bartolor 
vt  vulg6Mr/?/rwo,vt  fequenda  oltcndunt)fubftituerit,tum  111 
poffit  fubftitutus «  fccundis  cabulis  f 
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redaco.A;t  enim  non  poirc,ciuia,iiiquit,e*ifteua  fui  heredisoperatur  confir- 
niationcm  tabularum  pupillarrum  m  commodum  fili|  abftirc  itis ,  liuc  ipfi 
filiusqut  ic  abftinuit  fucnt  eifubftitutus.liuefaaa  ci  ruerir  fubftituuo,  q.io 
rtimneucrum  eftinpropolitaquxftionc.  At nos probau  mus  fmhcrcd  sexi 
ftcnuatn  femper  operan  m  iis  qux  peudcnt  nc  iuru  ciiulis  potcltaie .  umetli 
oncrafa  fmc  filio:multo  igicur  magis in  iis  quc  ncc  mcommodum  ,  ncc  com- 
nioduni  vlltim  adfiTunthliofeabttincnti.  Coiirludanms  crgo contr.i  lian. 
m  propcxita  fpeae  c6rirmaum  efle  pupdiarcm  fubituutioi  c  cti  .m  infa- 
uotcni  citxanci  fubltituci.quiafempcr  vctum  clt  nonefTclinchcredc  tefta 
mcntariopauem,quifuuniheredctn  habctquamuisicabftinciitcm. 


ERROR   DEC  l  M  V  S.   

Dt  trtditmhm  *gh,btts eentrdfi,mm  heredrm  jm  fi  r.tc tmtmftMtt, 
nce  tblbnutt :  *n  hnbednt fitntUttm  intenttenem  t  cr  ' 
nnidfi  exprefiim  nbjhiinerit. 

|  vperioribvs  B.ittolicrrotibusillcctMmc6iteiiit,q:;cin 
\ ex  ptofi. llo docct  ad  ijjuafmii s~.  I).dc tUfmrJmti.  \  U 
Cquanit.Aucfcditoresagemcs  contxa  fuwn  hctcdeni  tanqul 
i        .«J'°ntra  h/IcdcmPa"ljhal^"tfiindat.im  iiitcntioncm  .  i  :ii 
^H?^^Tc^:'ior.ctfilijvfcibltjnulflr.Etpoftliu.iii.  j.  i,  ifkeflc  iUrrrri  ru- 
:ectoili  hcrcdem.nec  unc.im  nommc.fcd  ctiam  cttccfu :  coi:c!ud:t  tan-en  li 
foiHicniatnr  a  crcd  tonbus  tanquam  hctcs ,  itcqne  c\  actis  >udici|  aiiarfeac 
«Juicqtrtm  ab  co  faanun  quod  in  mixtiorcm  pofttt  inducctc ,  hirte  u  rijei  it 
rontuniax.nonpoflcillumcodcinnari.licetnec  ahltiru  ilcillum  apcareat: 
mouetikquehac  vnaranonc,qm>d  ficutillcqui  obl.g  atusert  pure ,  ii  obl»*. 
tioilUfpcraturnouari  mcotiditioiiisciicntiim.iion  porclt  mtcnm  conueni- 
iplfumnmm36.D.de  rtb.ertd,  ,ta  ifte  filiusdicet  iit  obhgacus ,  quia  unicn 
Iperatur  tolli  iftaobligauom  conditioniscuencum  ,fcil  cetli  vokici.t  ..h,, 
W(nam&rita  lcgendttm  eftapud  Baitoluiti.l5oncvciol)cii>><iur.;  hnc  cu, 
quod  in  emcnrfando  quocmc  B  tnololaboramus!}iiitchnicotiuciiiri  non  ivi- 
trf,nec  habet  neccilc  hoc  opponcrcquia  ms  hocmducr.  ciibmngitcoiihr- 
marioncm,quiaidquodcft  vetumaiureinducliim,r...iicft  nccctle  cvprir,  i 
per  hommem.rt  hic cft  cafiWnquic  pct  l.x.C.fitt  *b  Lrrtd.f-.d/hn.  ,b\.  H- 
mtvtrkmis  vtrbemm  ndmmtruJ*  nen  defiderM&  idctn  /w  Lapn  u  fup.  t»d 
ntJt4tfmr.htrtd.rf  ,nl.qutfi,beendit,ent%.tn  fin.D.Je tmtdtc.  ,„{}„!  Harc 
verbgermanaBartoli  traditiocft  ipiilTimis  ipfms  vcibis  conccpta.qust  cwn- 
r.iam 1  cxtenscommuiiitcr  ptobauA'  apud  pragmaucoj  roUrospaiTim  rc  - 
ceptilJiinaeitA  anobisquoquetantodiligciHi.i  .^.  cx.ic"tiiis  cft  confuun- 
ji^qood  tamen  tamfatis  lijpcrque  faOum  cllc  fjicbimtur,  mco  iudiao.qui 
legeriiit&:intelleTcrmtqua.-mprxcedciitibiis  dc  liuhetcdis  cJtiltcnua  dif- 

^taiiimus.fimc^oadranoncsoclcgcsillasrefporderimus.quibusiv.oucri 
feBartolu',  profitetur.Ratioilla elt  quam  attulimus  pctita  cx  tomparationc 
rTtrx  Ibpulauonis  nouandx  fub  condinonc.fubulis  planc ,  vt  mimls  CM  U- 
terintuentibusvidctur,fcd  tamcn  mcoiudicioparum  aptf.  fiftenim  mam- 
tcltaraiiodirTcrenrir  interhos  cafus.quiallipulauonij  condiuonalis  tnccft 
podtar  nouandi  animo  vit  illacft.vt  quandncancruc cxiltentc  conditionc  pa- 
m  obh^ationcm  um  mdc  cx  quo  die  conditionalis  ipfa  intcrpoiita  cft  no- 
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ual!eacpcrcnwllcreu:ofingaiur,/,f«t«rt#ii4.d- l.nunuio  10.  D.de  wiMtVK 
aJJitur  Itipuiationem  Junc,tamctli  conditionalis  lit.tamcn  c .  .  r  111  >c  ndcti 
teadhuc  konditicx  c  non  tant.iirt  va;erc,verttm  ctiam  ius  cribuere  ltipulato- 
xijk  quidcm  taJc  quod  dcfunfto  quoquc  Itipulacore ante  condiuoms  enen- 
cum  cratilmittatur  ad  iplius  hetedcs.l'roindc  mirum  non  eft  lnterim  agi  n6 
poflc  cx  pi xccdenceobl  gatione  pura.tjux  m  eo  eft,  vt  exeucntu  rwl&trMc- 
mam  tuinpcrcmptaruillcciimexea  agebatt.r.  Itaenimcxpoftta&oappa- 
rcretaciumruiliclincaclione.aiitacliorcm  aliquam  compcctiHc  lincobh- 
gationc,quoruin  neucrum  vulgarcs  iurisrcgtiU  patiuntur.  lndcquc ccam 
(litfcrci.tuilladcrccndit,inter)egatumi.ondtcionale&  ibpulauoiienicoa- 
dicionalem.quod lcgacum  condiiionalead  heredemnon  aanfmictitur.fti- 
pul-uio  vcto  ..  onditionalis  traiifu3ittitur,t  cgatarius  ronditioriafis  ante  ccwv- 
ditio!iiscucntiuumortmis,nuinqtianiacditorfuiflcincelbgicur,iietjuidim 
condiciona!'s.Supulatorvrt6  cnii<htiotialis,credicorquoqiice6ditio»'al  %<A 
itt  cui  4.1  D.de  oify.  c?  *U.  $.  tx  ttndtitenah  Inft.  dt  vcrb.  ebUgtt.  Nctr.pc 
qu:ain  ftipuJat  o  tbus  fatttim  ftipulatoiis  vciiacur  cx  quo  uis  lttptihtKws 
naicitur.quod  ci  aequuitur  vcl  pttrc,li  puraltipulatio  futc,vcl  fiib  cAJcone, 
iiconditio»wlis«\tiii  Lg.uisnuJluai  Icgatanj  racJutn  interuenic,icd  folaj 
teflai  lcgiS)  qttr  pctro  lcgatuin  ccditionalc  numquam  confi 
condicio  cxiKerii.ne  frultra  confirn-  ailc  VKJerctur,li  coruiicii 
ficcrc  coi'tingetct.  Lcgis  iiqutdcm  folLnnc  propolitum  eft ,  fi| 
vt  nihil  fanac fruftri  qnod  non  xque  dc  homiuc  Jici  poccft.  * 
munc  auc  litmlc  habet  ius  fui  herediscum  puraobligauoncjbcreficitini  vcto 
aWbiT     cum  ftipulatione  cotiditionali?    1.1  A  tumiruni.inquic  Btnolus, 
quod  quciradir.odum  fpcs.  cft ,  obligauoncro  pursm  pcrcondiuor.ale  ncua- 
ri pollc.idcoquc ii.ccrim agi  cxeanon magispotcftquam finouaca clfct.ita 
fuum  hcredc  qui  ftanm  8c  lpfoiure  heres  eft, lperatut  abftenturum  ellc  ,8t 
ob  id  non  magis  ii  tctim conceniri  a  crrditonbtu  intcrim  potcft  ciuam  li ia 
fe  abftimtillct.CJtoram  vcro ,  inquam.fpcsinacft  fuum  hercdcm  abfter.tu- 
rum  cflc ;  aut  cx qtiocolligcrda  :•  Fateot  pofle  fuum  heredern  le abftincre,& 
quidcm  cx  fblo  pta  torts  edi&o  pcrpctuo ,  t:eer,  nccelfar  um  efle  prartorisde- 
cretum.quod  neccflarium  eft  in  bercficio  dcliberationis  impccrando,  i.ilfi 
fuit  fuut  8    p*£.  D.  dt  tttt.  de/ii.  qui  Icnfus  cft  Vlpiani in  t.ti  fui  11.de *t- 
fuir.hertd.vbi  non  illud  fcribicur.quod  vult  Bai colus , ei qui  fe  abftit-ercpo 
tct.fufHccrcquod  fc  non  immifcucrit,  ad  hoc  vt  vidcatur  fe  anttinuifle  ,led 
adhoc  tar.ttim  vtpoflit  Jeabftinctc  ,  neceflc  nccclle  vtadeatexhaccaufa 
prartorcm.Loi  tc  attttm  altud  eft  dicere ,  Poffe  quem  fc  ablt  i  ncre,  3c ,  lam  fe 
abftinuiflc  vidcn.lllud  a  J  futurum  tempus,hoc  ad  prctcritum  rcfertur.Ciim 
teiam  abftinuit  fuus  hcres,exindcpro  hcredc  non  habetur iure prxtorJc, 
quamuis  mancat  hcrcs  iure  auili.  PruU  vctb  quim  fe  abftinuerit ,  non  tan- 
ctlm  hcres  eft  hirc  ciiiih.led  etii  pro  herede  habctur  iutc  prartorio,  nec  quod 
fc  poffit  abftircrcquicquam  faat  etiam  apod  prztorem ,  d.l.  1.  $.  fui/unt  tn 
fstefitiM.D  fi<)Hiiamiff.c*»fjeft4m.  quia  prarcor  id  egtc  vt  fu:s  heredibus  fub- 
ucitirctqui  (c  abftinerevcllcr.t.r.oniisqutuntdm  poflcnc.Deniq;  prartor  >ia 
dctnu  eoshabctptonnii  heredjbus.non  ii  fc  ndirmnifcuerinc,  fed  li  Ce  abfti- 
•erint,qund  aliud  plani  diuetfum^ue  eft ,  &  e"  concrario  habcc  cos  pro  he- 
tedibus  non  ica  demum  6  Cc  imrnifcuerint.fed  ita  fi  fc  non  abftinucrint^uf. 
ficitcrgovtnoti  pfobciiiur  fcabftuiuifle.q^umadhocvtquafi  heredes 
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poflint  conuenin  eaam  apud  prartortm.Alioqui  diccndum  tfiet  non  habitu 
io*  luos  hcrcdes  mrc  prccot.o  bencflciuin  ttanimdfio  ,is,u  dccctleiciii  fnn 
»me*  fc  ncceflanos  cxutillc ,  cuin  ncc  volcn  ic  inimificic  pqtucnt  q  ,7  ius 
fuamqMnunJjmkmtAt***  19.*«? mrJ,trtd.  quod  unie.i ralfuuieife 
CMiUtcxU.i.fifUHtx/Jrr.j  D*dSC.Tm}U.  m  cmus<p*iepoilhumm 
uui  dutu  in  vteroellet.nnirusruerat  m  puricilioncm ,  ii  polteai.atus  lit  fuus 
hcrespacn.ck  ance  accepcatn bonoruni  policlfio  lcm  dc-c\llcii;,uutn  unw 
npccx,CVqutdein  qu*li  bonorum  policll.*  .auifaiCein  canq.iam  u  qtn  ctiui 
lu  fuus  '«««Sjnec vnquam  abibnuerit,  nulla  indiget  boivonmi  po&ffionc, 
vt  heres  hulle  videatur  nirc  quoq;  prxt«>no.pcnrukacii  Umichu.,,  poililno' 
i*em  accepiilet.  Dxifuln\ete,vtiionpcobeiitui  icafilliiiuilltf  ,  non  autcm 
iudicerc  vc  piobentur  l"c dou  abiWue.q.iia  ncnauoilla  qu:K|  le  nni  , 
nueiit,proi»aripertenminMuia  non poccii, l.alltr  ii.C.dt frtlnt.Udjtr^ 
tmv3,C4*-*«*mti ptcmi.  lufuiultsdicercptobacam  mtelligi  hu. -  mfu. 

!|'iodcontranuiniK);ipri>tMtur,vtii)/.</cf/-ffi^<  i..l).dc  ,Ht.d  1.  A;  .1;,  j 
uusheres fc  abitiiiuetit,facti  dt  poiic.ui &  a mtnut>ui,&: i  auo piolu.i  / 
pocelicc  debc  ab  coquiabitenuoncmalL^ai,  o  abcoqui  iwjjai/i.u....- 
pnt«.Ncc  Btrtoli  lc  ce.iuam  ui  co.uianii.ii  tuuant  vciba  illa.d./.i.  C./i  tni 
nm^dmrtd.  jt  J,jlM.tum  (i.itt  vtrumu  vt>horum  mimmealmimn  AtfUtrtr. 
Non  etnni  id  libi  volunt  lmpcracotes,vt  prciuuutui  abfttnt* ,  li  no-i  prnl-c- 
t  i  ,Lih*dirig4tur  refcnptum  iJliliostpfosqui  nulla  cgcbancprarfunipOQ- 
iw.vt  wdetencuc  fe  ibfluiuillc.iiinicjenic  iisdiccu  ie  abttnerc.  Sc.l  hoc  un 
tuinvtfuthcrcdc3l<ai>ltincicvolciiccs  nonco^a.icur  proban  quoci  icuou 
wimifcuenntamea.liucquoclei quoq;  lic nejjacio.qiic.Mj  -uaui  c dixunus, 
probatioer «erum  nauuam r.on potclt , liuc quod ptnhetur  rux  ipfo ,  q  aod 

comc  * fihos iminixuo prxcedem nulla pr.vbatui .1)       auu-m i  i;i..:.ia 

cta^quod  proeodein  accipicnda  illa  videtetur,/*  ntn  mumfutt  &  al>,iintrr, 
abilcntto  vetb  facjendacxpretfe  ac  omnimodoptob.uida  eilc::IeJ  iinmbv&- 
rbfiwtlA«di&tnua,Scuoimirufceiquineciminifcv-c  ic.ncc  abftmcttab- 
iilnet  vcto  non  is  qui  ie  ia.i_curn  non  imnuicct,  fed  qui  pr.rterea  voluiitatem 
lu*p»deciatat,quodnobc  fc imnufcerc.  icaquc  longe  plusclt  lcabiui:,  w 
quauije  pouirmuiiccte,  licut  cx  diuerlb  plusctt  ic  Jinmilicre qium  fc  non 
MftnKStvquptaam  qui  leiinniilcctiani  pubcs  factu.,iacii)t.ucmiibiprrn 
pit  icpo<leaablliiie.idi,quani  camcn  ncnn»  diienc  amitWC  lilum  qui  ncc  lc 
iininilcuitjiecahttiiiuic.  Jdquc erac  dc quo  apud  linpet  icorcsqn.rrchatur, 
An  auxdio  rcitnuuonis  egcrent  liu  hcredcs,vtpoll'cnt  icu.jt n;cic  cum  v  >■ 
Luntatcm fuam nondum  dociarallcnc,  quaii ob hoc  iuiUm  tjuod  uon  fe abftt- 
luinTcnc,  videreturiciixuniiiaiuie.ruitfa  He«eifiutM  tcibuocontian.r 
voiuiitaus.vtmfpecie /./>  ti/uuf*miuii  16./W  SC.A/tutdtyt  am  crroccon- 
MDirci  adptimc  A:  tciponcictK  ciroti  Iiul.  Uvtoli  .jucui  i  k,, ictiiMmus.Pu 
tat  ciuin  haKoiushUum pro  aliiu-mo habenduiu  c;lc  iioc  ipto  jucmI  no  bh» 
bacur  fc  iinmilcuiiic,  niii  quod etror  Uartoli  ,(pacc tanti  viti  dixcrun )  itoli- 
dior  ett.&cxjllo  >oCu  Imperaconim  refajpto  rcrcll.cur.Nara  li  fufriat,  vt  ille 
^u^t.^uod  luasuercs  noii  le  uritruicucnt  adhoc  vtabftcntioiiisbciicricio 
^tttm iriKCiiTVAgis  conucniii  [>oiJcc a aedicorihus pauts quam  li  le  abtunuii- 
'ct^utTjmrataodubicandi m ca fpccic eucpocctatpioptct  .jnani  vcrcn dc 
buiilcnejrmnotesneprohetKdc^drulc  videteruurobi.i  cacjin  qu<ui  nec  im- 
iiulcim&ncle,ittcabiiu)uiUcnt;fit*leiujaat,\tqui(ci;on  imiv.iicuiircut, 
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pro  abftinentibus  habcri  dcberenci  An  potcft  quis  viden  pro  lieredc  gcflilTc, 
ob  id  quodvideaiur(cabftinuiiie;  lamvcibquod  ldemBanolusabiicitex 
dJ.jmtftvicandittont  %.%.vh.dt etndtcJnftu.  aJ  rcm  nullomodoperanet.  Ibi 
emm  non  dc  abftentionis  bcncficio  agicur/ed  dc  iurillurandi  cudiuone.qua 
Vlpianus  aitex  prxcorisedi&o  lic  remiru.vt  non  iit  neceile  hoc  nomuie  adi- 
rc  prxcoccin !  (emel ctum  inquit  a  prxtorc m  pcrpctuum  icmifTum  cli  luliu- 
randutn,  nec  pcr  (ingulos prxCorcs  rcmictendum , run  forte hiscuam  verbis 
abuti  voluit  Baru  vt  ad  propoiicum  noitrum  mferrctjemel  quoque  datii  efle 
a  prxtorc  fuis  hcredibus  beneficium  abftincndi,idq,  in  perpctuuin,  ncc  pro- 
indc  iinpilii fuis  hcrcdibus  abftinedum  eilc.Sc.i  li  voluic iflc  ica  rauocinari, 
profettoimla&incpca  radocinacio eft  i  debtucenim  hoctancum  mlcrre, 
Non elleper  lingulos  prxcores  pctmicccndum  :uis  hcicJihus-.  t  fcab(h'ncat 
ctlm  fumccrc  iis  dcbeat  qubd  fcmcl  id  permiiTum  editto  fuic,\  c  in  perpcruu 
crtct  pcrmi  Hum .  Quod  quamquain  ica  eft,non  umen  indc  fit  coiucqucns,  vc 
fuo hercdi  nun  iit  necellc  abllinctc  fc  (i  pro  abftcnto habcri  vclic.  Neccnini 
prxtor  qucmquam  abftinct,fcd  taii  tiim  abtlmendi  poteftatcm  facit ,  dJjtc- 
ie/fimu,\\e(\\K  iduiuicis,ied  abftincrc  ic  volcntibus,  d.i.fijilutt  11.  dc  v*lg.(jr 
pnptii.fHbjl.  Ex  quo  ruclum  intelligimus  abftinendi  bcnehcinm  non in  Ipe 
policum  cfte.lcd  in  potcilate  &  arbicrio  fui  heredis  ,&  in  hoc  quoque  mala 
etle  eoroparacionem  lilam.quam  facic  Bartolus  ftipulationis  condiuonaJis 
putam  nouauirx.&abftenuotus  fubea  condicione  fuo  heredi  liviuJgendx,// 
abfbncre  velicQui  emm  fub  conditionefbpulatus  eft ,  qux  nonficin  iplius 
poccftacc,(pcm  quidcm  habct  nafciturx  obligauonis ,  (ed  non  ldco  potcu  ta- 
cerc  vt  nakatur,non  magisquam  vc  condiuo exiftat.qui  alioquin  ad  hcredc 
fuum  nihil  tranfm  iccere  pollct  fi  condiuonem  in  fua  potcft acc  habuillec ,  (i- 
quidcm  fieri  nequitvc  condicio  qiuc  in  ftipulatoris  voluncate& poccftace 
fuitipiiusmortc  non  dcncnc  &  idebctlm  non  pollic  facereftipulaior  vccd- 
ditioexiilat.hoc  faltem  ci  concedcndumeft  vt  fpcm  aliqoam  habcat,eamq 
ad  hcredcs  ccanirnitu^quippe  quam  ex  fatfo  (iio  quxlienc  At  fuus  hcrcs.m 
caiusvoluntatc&arintnopoiitum  eft  vc  ftacim  abftineat ,  quamfpcmab- 
ftincndi  haberedici  poteft?  aut  quodnam  ipiius  faccum  intciccJic  ,propCcr 
quod  videri  debeat  iam  tndeabiniub  aliquod  ius  quxiitum  habuille  quod 
pocuenc  impcdire  effccrum  fuitacij?  Nuilumpetucus.  Scd&quantum  rfta 
inrerfediftcncexeo  quoquc  dignofcicur quod  cxiftens  condiuo  poftcTioris 
ftipulationis c6ditionalis  facit  vc nouecur  &  perimacur  pnor  qiur  pura  fuic, 
qumimb  vt  ncnuta  perempcique  fuifteretronngatut  ex  quodic  interpoiiia 
eft  condirjonalis,vt  fupra  diximus  cx  d.t.ptcuJtutm  tf.D.d*  rd.atdtt.tLl.tfn». 
tttjij,.fr  /.-r«i<4fwlo./).(iirnii»a/.AtqiiaiitumuJshbusfcabibr.cat,'titiiir)  a- 
bcft  vc  in  prxieTitum  heres  numquam  tuillc  videarur, vt  nec  poft  abftcnrio- 
ncm  dclinat  hcrcs  eilc  &  nominc,  &  ctfecf  u ,  vt  paulb  poft  dicemus ,  &  lam 
probaiumus  exdl.  ntctfftmit.dJ.fcitndtim \i.D.dt  mnuttmjtft.d.L  citm 
lo.yftd& fi  fmu.D.dt  fideuJAmJLL  ittt  tsmtn  ij.§.JipMitr  ttd  SC .  TrtM. 
Qjato  muuis  ergopoteric  fola  (pes  abftenuonis,vt  loquarcum  Barcolo,  im- 
pcdirc  vim  flc  poccftatcm  fuicaus^c  facere  vc  qui  nondum  abftinuic ,  eo  iure 
&  fauorc  cenwatur  quo  li  lam  ablbnuiltct  ob  hoc  folum  quod  pouct  abfti- 
nrre  (i  vcllet/  Annon  pociiit  ei  impucandum  eft  ctrr  abftincre  (taum  nolic, 
cthnftacim poiTlt  ?  £t  inexcmpJoilIoBartoli  ctlm  iuus  hcrcs  conucntus  a 
«editore  hcr  edi  t  ano  tanquam  hcrcs  ,t  jii  tuuiax  cft,cuc  mclioccn  ipiius  con- 
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ditionem  faciemus  ob  debctum.vt  pro  abfter.co  habeatut  nc  poiTic  concem- 
nau.qui  vcl  ob  folam  contumaciam  condemnaii  debetet ,  quemquc  etiarotf 
pi.ric.iscflcc,&  tacctct ,  in  foildum  umer.  ptoptcr contumauam  coudcre- 
nari  opatteret.quainms  te  vetanonniiipio  partc  hetes  clYcx.t.d*  ttart  it.  J. 
ftu  rmmt.dt mtmg.m  ittr.ftatitd.Quiie  nec  itluJ  ad  tein  pcrtinec  ,cjuoJ  ■- 
dem  Bart-obucit,ri5  e(1c  necclTanum  vc  ab  homiue  eiptnnaur  vetum  illtul 
quod  a  lurc  i  nduccmn  cft.ln  propoficoenirn  verum  quidem  illt;d  cit,  tV  a  iu- 
re  mdudum.vt  nliu»  fepoflit  abftinere.fivclic,  dV  hakfaiieabhoi.ur.ccxpr;- 
mi  tieccile  non  cfl.at  non  limditcr  vt lc  abttineac,ti  nolicauc  vt  pCC  ji  lurto 
hancridebeat  antequaindeciaraueritfium  volunutcrn.lndigtt  ergoca  rc* 
cxpreffio  .c,vt  fuui  nercs  dicat  an  Cc  abfbnere  vcltt.nccne.quo  ruotrto  ptl 
denrj,qujd  aliudracetectiamprxtoripfcpotcft,niiivthabcJC  i:  tc.  ;.;  c  ,m 
pro  hercde  iiianinibus,cihnc5creiventai,mcTacjueiutniat:o  lUa  lii.icm- 
nildum  vrgcac  propter  quod  vlio xqtiiucisprxccxcu  rigot  illc  iui li.qji  I tium 
ncredcm  racitctiam  muitum.nedum  ignotantem  ,  modcrandtts  iit  a  pr Tto- 
re.Nccenimpr.rcotisedichiin  fic  couceptum  eft,  vtfuum  hercdem  ua  pro 
hcrcdc habeat,fi  vclit  illc hcres efle  ,  Ccd  lU  vt  pro hcredc illum  habcat ,  ruii 
heresefleiioUt.iitamqiicillamvoluntaccin  declataueric  exprefla  abrteucio- 
ne,ideu,iuvtpro  heredcillum  nonhabcat  co  dcnuini  cal  n  qtio  lieics  cite 
nolit.  Alioqui  paulaum  diccndum*erit,non  folum  condcmnari  uoi)  debere 
hunc  qiu  nec lc  unmifc uic.nec  abihnuit,fcd  neque  couenin  vllo  modo  pol- 
fcprntsqoam  vel  fcin>mifcucnt,vel  intcrrogatus  litan  ablhnere  velit  fic  te- 
fponderit  noiie.Quod  tamcn  fallifuiiium  ofle  conftat  cx  d.  I.  ntcejfarut.  d.  t. 
ftnnlt.  D.A*  anttr.tttttr./. tx  centrAtlm  \\.D.dtrt  mdic.t.i.  D .  dt  cinditl.fmrt. 
NequevcrbBartolusquim  rucquxftionetot  abfuidacrfuuiut,  hoc  tair.cn 
diccre  aufus eft.nec quifquam  alius  qucm  vidctim cx  incerptctihtis ,  q:um- 
uis mtcr  eos  non  defuerint  qm  dixennt  tus  abllen  tioms  t& cx  mre ciuili :  de 
quotanquamdcmaxima& valdecoiuroucilaquallione  diipuut  late  lai- 
■  l.vnie.C.qmandncn pttcnt.p.trt.Scd  qucmadmrkiuin  abliirdilTiniiini  cil  dc 
hocdubiurc.cuminnumensiurisnoltn  locis  lcnptum  lit  ellc  ius  hcc  J 
prxtotibus  intrndtichim,iu  illud  ineptiffimu.mult&quc  ineptius  dicete.ius 
abfriiiendi  tollere  potcltatem  lutisftutatis ,  etiain  .mte  .•.bluntmncni  |  CUfQ 
etiamli  iuris  citulis  cliec ,  ideoque poteliatein  cam  lubcrct  v  t  ftnutetn  qux 
eitexiareauili,  tollerepollct  ,non  pnusumcn  vircsfuascvererc  dcbcrct, 
quani  abiienoo  (ecuu  cllct,Non eium  lacultas abrtu  rrdi  ill a  cii ,  lcd  abil  r 
tioipfa.qux  fuiuascfteCtiimencruarepoteft  ,vt  i.sm  dixunus.  1  lticuiq.  c 
proiectiu  fumusduo  illa  pi  iou  membra  ditbnciioins  Barcoli ,  De  potcltatc 
cciilcntix  fui  hcredis  iure prxtorio,liue  fuushctcs  le  inimiUueticiiuc  nCC  vt 
iir.mifcuent,  nec  abtbnuenr.  Supcrdl  cxpcdiciidum  pauos  tcrtium  &:  po- 
llremum  eiufdcm  diilinCtioms  mcmbrum  ,  li  Itius  hetes  cxpteflim  fc  abfu- 
nueric.In  qiwcafu  non  dubiut  Karcolusqum  benchcium  abttmcndi  ctinc  o- 
pctetur&cncruetviresexiltcntixfiulicreifis.Ratioiicin  rcddit.quiadamnu 
lilij  dt quotieicumquc aliquid  Ht  contra ipfius  voluntatcm , mcmor  kihcet 
luperions  illius  fubdiltmckioiusAn  de  rilij  commodo,au  de  oncrc  &  lncom- 
modo  agatur.  Subiungit  duplicemcxcepuonem,  Vnam  li  dclichim  fui  hcte- 
disaliqtiod  inuruenent,puu  fi  qmd  ex  paict  na  hercdicate  amouerit,  vel  do- 
loeititraCtum  (icquoc]utd  amoucretur ex /.  fi [cr** mri  $  trjttordU^-fti»- 
DM  rufHtr.hrrt.  Altctam  li  volunus  tcl\atotis  faciac  vt  pt  optet  ablicuonc 
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debeat  lis  caterc  qux  ex cadem  volunucc  ;wbcic  dcbuillct  li  uon  abftii 
fec,vt  lii  fpcdc  l.ftdfiitonaluu  &8-£j-  fty.de  ltgM,\.  vbi  agicur  dc  hJiocui  fto 
partc  inftituco  heredi  ahquid  pacer  lcgauerat,  led  co ammo  vt  nun  aliici  lu- 
bcr>-c  quam  li  hcrcdiucem  rctinctct,  Hxc quoque  pais  diftu*bon]sli hanc 
polletioicm  clauLlani  dcmas,tota  faifacit.lam  cmm  fupta  probauimut,cu 
quoqtic  ctlii)  rilius  ie aUUnet , nilulotnuius  hcrcdcm  cu  imueic lure  ciudi, 
cx  coqitc ficri  vt  in  eo  llacu  liut  omnia  qu*  ex  iiws  auilts  poccftite  pendct, 
etiain  quaucum  ad  piccorcn  i,in  quo  ellcni  li  iilius  non  abiiinuiilei,nili  quod 
ad  hoc  vnum,vc  ncque  a  dctur.tti  ctcdicoctbus  jicquc  a  legatariis ,  auc  hdci- 
commi  conueniacut,  hcit  11$ teneatur.  Itaquc &  pupillares  ubulx  va- 
lenc,&  Ubetcaccj \  cu.cl.r.nec tanttim quod  adiusciuik- accincc ,  lcd cciam 
quod  ad  prxtotct»  ipfiim.qui  vcique&  pupillarcni  Lublticucum  hAbcbic  pto 
iubfticuto  ,&  ietuum  cui  data  fuit  lAercaapto  libcto  ,&  tucorcm  fl.iipcum 
pto  veto  ctico:eteltamenaDO«iaa  vliam  confirmationcm,acli  fihus  cxptef- 
Gmfi  immilcuil]ec,dabicquc  uscasipfas  actioncs,  quas  datet  liiremtx- 
tto  prxccilillirc.  Cur  venN  ptxtor  ipfum  iihum  qui  abftmuit  i.on  habcat  he- 
redis  loco,quaiiCum  ad  hoc  vtcum  a  crcdicoiibus&  lccacatJtscanucnin  pi- 
tiacur:  ratio  r.on  lllacft  quam  tcddic  Battolus  qu6d  rilijdamno  id  cciTunim 
cilic  (quid  cinni  ii  opulentilTiinaheieditas  ptoponcrctur,  quam  rcrincrc  fiiio 
expedirccf )  fed  quia  foiam  filij  voluntatem  mtuctur  ptxtor ,  vc  cuni  iiixrcc 
ab  onen  bus  hcrc  ditxnjs  uou  iponcc  fuiceptis ,  nec  m  eo  magis  qtum  iu  alto 
vlio  hcredc  inquicu,an  iuftam  cauiain  rubuent  nccnc,  propterquani  noinc- 
ric  hereditatijt  negocijs  implicari ,  l.fi  m  trfttmwttt  n.infin.  D.h  e+utmf 
cdtiffjt(lam.l.4,.D.*dSC.TttiJ.4  %fitfnu  txvmat.D.  de dtJ.txcepi.Qitte- 
rum  co  qnoq'.  cafu  quoi.i.us  fe  abftinuic ,  licettxeo  teporc  non  habeatiHu 
prxtotheicdLt  loco,uucnixxieomagishabct  irritaquar  filitu  antcquam 
abftinendi  cunlilium  capcrct,  ceflit  bona  fidc ,  quaii  ab  co  geita,qui  nuikm 
inlicrcditateiushabuiilciecronngacur.fedea  kiuac  tanquam  lurc  geiia , /. 
futiui  44. Je  tvyMtr.hertd.Lfi  ntn  expedtmt  6.j.i.D.dereh.mtttr.tiidic.ptjpd. 
quod  vcique  fieti  r.cc  poiict,ncc  debeie  t,li  tota  poccftaxcxiftenric,  fui  hciedis 
quantum  ad  prztorcm  poteftare  abftentionis  cxtiiigucrctat.  lucin  probari 
etiam  poteft  cx  eo,qu<>d  cdm  fuus  hcrcs  io  ablbnuit ,  iiue  ante,  iiuc  poft  im- 
mixcionem  ,lke:  cx  aucoricate  prxtoris  bona  vendancur  pchndc  acli  nullus 
debitorihcrescxritiflcc,  li  quid  camen  ex  pretiofupcriic  dinuflis  omrubus 
creditonbus.totum  ld  pupiiloferuiieckmptccor  ipfcHibet  ,d./.fi trtn  tx- 
ftditru,in pmctp.i  ;..:>.».  '%.D.m+S(  ;  >  ci-e. .  Hoc  verbcurita?  Etcnr 
non  potitis  fiunt  bona  vacan  tia  hbo,quamuis  pupill  o  abftinence  qucnt  r  dtr.o- 
damfiercncagnato  proxunorepudiante,idcoqucad  -fiicnm  pcrtncrcnt ,  aut 
&  vnus  cxp  iotts  gtadus  cognatitbonorum  polleflionetn  acccpiilct ,  ac  po- 
dtcabenencio  ctacis,ad  cam  omittendam  nihMainf\alVctJ.if/t.D  .de/mccef. 
*4»e7.Nam  &  pr^roris  edictum  pcrperuum  ita  conccpcum  fuic ,  vc  non  ali  tc  r 
bona  venderentui.quam  ii  fifcoex  us  accjuki  nihilpoilct,  /.1.$.  tut  htnet.  D  dt 
mrMfi.L^.^.u /)Jf ^Mm.lfi_Umt.CMhm^mHfJmmt^td.  ne 
lcibcet  alicer  pofito  itire  hcrct  miuna  fiico,  ad  qucm  perbuerc  debcrct  qmo 
quid  poft  dimiuos  creditorescxcis  bonis  fupereflecNiiniriirn  pretor  nou  Jia- 
nc  bona  pacnspro  vacancibus  ,iod  pro  bontspupilli  cciam  poft  abftcncio- 
ncm  ,&  idai  cu  ■.  uk  ientari  pupilksnon  etiam  fiicoaccjwoejqMCjnkl  fupexcft 
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abfcecioncm  ci  eruata  cifet  exiftenua  fui  hcrcJis.  Diccs ,  Car  crgo  in  pupiilu 
Untilm  idobtwet.non  etiam  m  ca-tetis  fius  hcicdibustNan,  lup  adicfa  Lru 
foahoc  ipfco^  tttum  de  pupilloloquutitur.cartcrosomncs  ib  codcm  bctc- 
nciocxciuounr.  AnquiapapiUuspriuitcgium  habcatvt  cuampoftabiu-n 
tionein  poiTit  rurfum  <cnnmiJcere,dummoJ6  bona  nonlint  vcndica,  d/.m. 
<<3^«/.\Liumcauhctenun  prxtor  icruari  puptilo liipafluum  prcci)  ctiam 
pinii  quam  fcimmiileatxum  nec  venditioncm  ipljm  bonorum  alncr  ticri 
patiatur,quam  hac  lepc ,  vt  quod  iuperaiieiitcx  prctio,pupillo  fcruc:ur .  |L  d 
qjia  ucuu  pupilii  rauoc  ui  ongere  vifus  clt,  vt  ctiam  polt  abftcr.iionem  iUs 
Je  muriiiceiidi  rctincret.ita  hoc quoquc  vt  ci  fcruaretut ,  ciuod  lupcrforcc  cx 
pfeuob.>norutiipatcxnotum  prcpu-r  abticncionem  vcrditoruiu.  Ncceo 
pnuJcgto digra  Innt  crton^jui  ablkinendo,lKet  ncque  notnen.ncque ius li.i 
hercdis  exucrc  pocucrin:,id  tamci,  egciuntq.iantuin  pot  jcrunt ,  nc  pro  Jw. 
rcdjboshabcwiitor.Uaqtieqaamuishoccafuiioninaviis  bonafiant  yacai  U  i 
quan: i lipupinos  ruiirctis qui ablbnuit , nec  promdead fifcum pcrtii.cre de- 
beat  fupcrflourupretii,  ncque  mrlin  pixtcxtu  tifcivci:diiiohoriorum;m- 
pedirirfiihji  umen  ad  ^ibcrcm,qui fe  abltwuit  redirc  potcit ,  intcrquc  ipios 
creiaorrsdmidi  titvchVcft  quanrumcurr.quc  rcdiguur  cx  bonorum  pacet- 
norBm  veivditioncjmcpliisillad  lit.liuc  mtniis.quam  quod debeatut : quaii 
JiccBBn^aaonegotioiiiicr  fuuni  hcrcdcmcV  CTcditows ,  ciLm  iJJefcabfti- 
nun.vt  libi  foluerent  ilii  ex  bonis  detuncri.vei  ca  vendcndo,  vel  intcr  fc  diiu- 
deudo,ac  quati  in  folurum  acapiendo ,  alitcr  quiim  li  bonorum  vcndiuo  ex 
edicio  faacnda  cllet  viuo  pauerpfoquidcbitorfuilict.tiiiw.  wum  cogcrctur 
-gllhioiespetagerebonoiuni  vcnditioncmeuamii  nollentxumaliautioi  c 
indemnitatem  confcqui nnn  poftem, quippc  qm  nec domini|  iurc  bor.a  Jc- 
bitoris  fui  vindicare  polll-nt,vcl  retinere,  neqnc petere  vt  fibipro  dcbrtoa J- 
dicctcntusJ.4.C.fu,i»ii.{fd*r.f>of./.f>reMin(>./.  €umproponat'j.  C.dtbtn. 
mmt  tMdu.fHflid.cpii.  (i  vediuonc  facta  liipenit  aliquid  cx  pteuopoli  Jimil 
fos  creditores.cotum  id  debiton  leruart  cquum  «i^t/lt.C./iiend.pift.jfat. 
tum  quoqoe CUOl  fifcusdiltrMic,/.jwyWim 4y4.fi ptu,.  D.dtmr.fifcM  non 
fimiliter  poflis  dicere  Tqutim  cfle  vt  fupcrfluum  pretium  ieructurluo  Jn  rc  Ji 
qui  ic  abttinuitA  a  fc  totu  patcntc  hetcditatis commodnm  abdicauit.Quid 
eigoaliud  fieripoflit  ntlivtbona  int«creditorcidiuidatiir?prctenjuani  lide 
pupillo agatur.cin  non  um inuicoquam ignoranti  mhoc  tauctur.vt  non  tl- 
tilm  le poflit  immilccrc  poft  abltentioneni,li  velit.antcquam  lint  bona  vcn- 
diu  ,  icdetiam  vt  poll  vcndjtioncm,non  quidcm  ad  eam  rctra&ar.J.im  (111 
hoc  erum  a-quaJe  iti» eft  omnnini  qui  fe  abttiiiuerunt  J  fed  ad  fupetfltium  c6- 
lcqucndum , quati  tinita  fublitat)uccaufaablteuuonjs,cum  poft  diniiin.j 
crcditores ,  perac>amqueboiiotuin  vendttionem  ,  niiUum  fubiit  pericuJuni 
ficopterqnod  pmiiilusdebueric  ablhnetc,  aut  vercn  ncpatcmis  negotnsui:- 

?licaretnr,quo lolomeru  hierat  ci  permittcndiun  a  prartorc,vt  le abftincrct. 
uncpuberucadem  tiuocrit  quar  pnpilli,li  ponas  ciim  ex  caufa  .ctatu  nttfli 
refuuicum  ln  intcgrum  aducrfus  abltcntionem  ,  quia  reftitutus  non  tantum 
reTerahetcsmreciuiliem/edctiamrwolicrcdchabcr-dusinoinnibtisapii,: 
prxtorem.Sed  111  pupillofempci  hoc  ampliuseft, qm  d  on n,.igisccct  iclli- 
tuuonc.vtfuperfluum  ulud  prctium  confequatut  dtni  vllani  aliair  nnni.x 
tionem,quani  vt  fe immifccac  ante vendmonc.  Refellitur  etuit.  Baitcli fcn 
teiatta  non  obfcuti  cx  co  quod  1'aulus  knbit in l.pfilm; u.  D.dt iiumtgd* 
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Acque  iu  ex  Sabino apertc  fcriptum  eit  in ttl.fi /truum.S.tfr.  Vt enirr.  qut  fc- 
mel  ablUiiuit,poftca  pro  licrcde apud pmori  habcti  incjpUttnon  furtKit  vt 
quid  atungat  ncreditarium ,  nili  ati.ng.ic  eoa-umovt  a  bl  u  r.  c; '  d  t coti liliurn 
abuaat^juoJ  ipfum  ficn  ncquit ,  li  non  ad  ra&um  atungendi  anirnut  qm  n 
acccdat  fe  imimfcendi,&  hcrcdiutem  reuner.di,qui  tamci:  annnus non  ma- 
gis  per  .tmotioncm  probatut  in  fuo  hetede,  quam  in  cxtranco  animoi  acqni- 
rendjr  hetcditaojpct  cxpilauoncm,<»,.//7»iw/  txtrmuu.  Malc  uincn  Batto* 
lus  hoc quod diamus/utim  liercdem cjui  rcs  atnouit,tcfci  t  ad  oJtum  iplius, 

Juaii  proptet  fuum Jclictum  djgnustit  incutusoduim  cxiltcrtiaiui  hcrc- 
s  qur  pcr  abltcnnonem  alioqut  tollcretur ,  fuperlic  falua.  Non  enim  oJio 
fiiij  hoc  .i  ex iute communi  ptoptcrea quod,vt  iam dixi.atnouedo Ittir- 
gltqjertndeqtie  teneretur  &:  abliiiieiidibcnericiuiii  amittetet  iial.ter  qaoque 
attingcrct,quam  amotienJo.  Prxtctea  dclu.tum  hocnon  lactt  \t  riliutam.t- 
uccommoJumabfteiitionis  quatiiam  Itbi  acquilicum.fcdccoututiovt; 
ne  aduututut  ad  benericium lflud.ncc  ei  permittatur  ablt.nerc.  Quare  nec 
accommodau  exccpbo  eft  ad eum  cafum  quem  ttattamuv  ,quo filius  fc  ab- 
ftinucnt.quia  priuscllct  vt  (ilius  abftincccpollccquiim  vtqucri  oportetet  an 
abiteouo  ei  prodcfle  debciet ,  necne.  Sed  ctli  mhj  nili  dclicruin  fui  hcrcdis 
ir.tuetetur  prartor.qutd  reccrrec  vtrum  antc  an  polt  abtlentionem  filius  tej  a- 
mouUiet  i  Immo  propiiut cllec  ilic  cafus quo  pcacur  ci  adimcre dcberct  be- 
neficium  abftttionis  qi  i  femel  dcdiilet,  lipoft  abitecicmc  abeoquid  amo 
tum  vidercc.  Atqui  noueotnagishabct  hunc  <|ui  abllmuitpro  hcredc,icd  £> 
WsxJLJ.fi /rruitmS.v //.quia  dcliitu  filij  n6  foltim  iplius  volutate  no  probat , 

Jiabfteuciruseupccnitiierit.fedctia  c6uafiuaiumudem6ltiac,qu5>d  cttanu 
odiehcreseiTeuolic.  Fateamurergo.qtiod  res  eft.toti  quxftionc  hicniale 
aBattolualufq,  Banolufecutisinterpretib'  rr.icrata,iu  vn  a  iWmcxplicau 
fuit,explicadain  efTe.Scripfcramus  ta  dc  rus  n6nulla  m  Decfecuda.fcd  inul- 
to  ieiuniiis.quia  n6  mli  cu  pragmaticis  nofttis  tai.c  leiuuu  &  miietadis  Do- 
clortbus  rcs  tiim  nob:saat.Nuc  paulo  cxactitis ,  quiacucta  KattoluDuccm 
ptagmaticotu  dtmicadu  nobis  fuit.  r  lis  vcto  illa etii  iuei  volumus  quar  lcti- 
plimusW.i.Ccia7.rjp i.ie  emedtinre,  /.eaitrftmtUaj  iS.  de  rtb.  Mtuer.uitc. 
paffut.til  fiexillo  Iauoleniccfpofotollascavcrba,  pefffitam fiJvu fi  paternt 
mifcuit  hereinari.qux  lotti da  efleoitfidimus  &:  Iauolenu  intclligas,dcco  ca- 
fuquo  riir.iv  infticutus  fe  abitinuerat  vt  in  propor.e  Ja  fafti  fpccic  apcrcc  dixe- 
rat  is  qui  lauulenu  c6fulcbac ,  ptobabit  ille  locus  Otnnffi  cuidctilTtme  abilc- 
tionc  Uii  hetedij  no  facerc quominus prxtoc  quoq-,  habcat  illum  pio  hetedc 
incTtertsomnibus.ptxcccquam  incovtl  defuncticceditoribus&:  lcgacanis 
coueuio pofTit.Quia  ii  vllus  cafus elTct  m  quo nollet  prartor  111  qua  alu  re il- 
J  u  habcre  pto  hetedc,is  maxime  euet  quo  agetetut  de  permittcdo  ei  qui  ellct 
impubcn  lublkicucus,  vtomifla  pamshcicdiutc  pupillarc  amplcdi  poflct, 
qtUdoquidc  pupilli  quoq;  interclt valdc,profpici  nc  ir.ctu  oncrii  patni  tnni- 
diilsquisetia  ipiiut  impuberu  adcat  hcrcditate ,/./•//<"«/  ii.att.ul.fi vxpd- 
hu.  t>.de  *cq.hert£\  tamc  n6  dubtut  in  illa  fpecie  lauolenuj  quin  putor,  cx 
cuius  iunfdiilionc  liliusjdu  viucrct,bcncfictu  abitincdi  habuctac,  rtfidfbcat 
idc  bcneficia  accfimodare  fubltituto.ldqvn6 aha  tauo:  c  <iuam  qu6d  vna  lit 
hereditas  patns&filij  eotcpore  quo  fubftiiutus  pupilLncrcdicacc  adic,8c 
cofequctcr  poft  fiLi  quoqv  abltctionf ,  cum  nec  hcrcduas  filij  vlla  lit  quadiu 
viuit,/.r.j Jmttrin.it v%lg.& puptU/niflJ.  tmtamcn  17.  %.  ,tp .»»,-/  D  *i  S  C 
TrtttU.mauvt.to  ipfius  fecuu  fit  abftenuoncm. 
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Qiiornodo  autem  poiTcc  ptrtot  hcredicacem  filij  ibLcenci,&  heredscacein 
patrispto  .  adiabcTe,auc  etnm.ii  volespro duabus iimul  lunctu ,  vt  loqui* 
tut  plurei.  \z.%.filu.d*  vu/g.tfr pnpt/tfuiit.iuii  futim  Iicrcdem  pro  ne- 
rcdc  habccctetijni  poft  abtlcncioncin:Scd  crithoc  dilucidius  exns  quxpto- 
xiinaDccadciainiatntiictuci  iuinus. 
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Dtfuo  htrtdt fe  *fijltnentt,tui  tUtut futt  /uiititutuj  pupiQjrit. 

ixi  vi  vi  in  pra-cedcnti  Decadc  dcfuo  hereJe  fe  ib- 
ltincnce,cuid.uus  fuitfubfhcutus  vulgaris  quantum  fa- 
» tis eft,nonnulla  ctiam  deillocui  datus  ruit  pupillaru, 
I  (cd  nonquancum  nccclle  videtur,vc  lcgcsonincs  quc 
,  de  hacouarlliDue  tra£tanc,  rncclligantuT-lWapuam  ve- 
ii>  qurflinr.cmniouet  IuLani  &  Marcclli  Jnicuiio  al> 
\  VMpu:iorcUtain/.y*.//j/»rm  40.tr  t./u/uniu  .t/iJti  /, 
fi pupi/Iui.  D.de  utfUtr.vet omttt.hertd.in  t.tjutfuum^xxxi.  VJpianus  ,  Si  quij 
patcnnx  hereditatisnih:Jactii:gat,aliqiud  tamcnpioptct  p.  uis.voluntatcm 
(iabcat,vcl  faaat,an  acditoribusp.i.cniiscogatur  rcfpondere ,  vi  puta ,  in- 
quit,(i  fuent  unpubcri  fubft  luc-.is.Et  rcfoic  Iulianum  in  hac  fpccic  fct  lpiillc 
mciderc  hunc  incdjchjni,ii  fi:  immifcucut  uiipiibcns  iicrcdiuu:iationc  illa 
quod cjiiiiudiciumpirentis  oprnigiiiiiit.iuiii  dcl*jt  ex  caJeui  hcrediutc 
uiiicqii*iiU"o:ifcqui:icdM«ccliitiii  in  luu  aJlulijiiiim  rutis  cUgiiuer  di- 
mngucre.vtrum  nic  qucm  poniniusTinpubcri  fubiututuin  ,uiftitutus  rueuc 
cx  cocoafTcin  pacris  ccftamcnto.an  ex  partc.v  t  iTcx  a(Icproced.u  quidcm  Iu- 
Ijam  (cntciiua:li  veto  cx  jarte.jx  tueric  linc  n.ctu  ooeruui  pactis  remota pa- 
tcrnaluccxiIioiKiiiipubcrishcriilitJtcin  .iinplcdi.At  inl.lulnnuti  41  idem 
Vlp.rcfcccc.indcml.iiijr.u  cud.liL  io.IuIkcc  w^ciiiv.o/cxtuDigcilpruiu.iJi: 
confequciucr  .1;  ca  lcm.vt  wdetuc.fbe.  :c  linjMlc ,  lipupiiluj  uaicijia  hcrc- 
Jitatcfcal>itiiiu»lTct,dciridcaliqubei  hercs  cxucillct ,  npn  eik.iflumi:go-.; 
jseilendumctcditoribus  patcnii kKi^iidcrc.iuii  fitbfutut  :sc:  :.:it.i:.ch'.>.:ie 

'*    ciiim 
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cnim!ulianuminhoc,vtput«ruWitutum  ctiam  patru  oncia  fubitunim. 
Qvix  lenrentia,inquit,recte  t  MarccJJo  nouu  clt.  Iii  pugnac  enun  vciliute 
pupiUi.qiU  iplc  laJtem  potcit  habeie  fticcelK  tcm  ,  ne  ahoqui  DKCU  oi.crum 
patns  timuli  i j  quu  cuam  impubcris  adcat  heatlitatcm.  Atque  ua  \  tilgo  ah 
irKcrpretibus  &  a  nobtsetiara  aliquando  credituni  dt,  Luhantim  a  MarccJio 
diiieuiitlc  in  queltioiie  iila,An  fubtttutus  impubcn  niUitutocV  fc  abibncn- 
ti  pup.llarem  hcrcdiucem  auiplectjpplTic  onulfa  patcrna,  Maiccili  \c:6 
lentcntiam  prxuaicrcqux  pcrmittitei  vt  poflit.  Quo  adnnllb,  dihScultai  a- 
lia  occurctcquodnam  cdidum  lUud  iic ,  in  quod  fubltitutum  incidere  puta- 
bar  luJianus.   Ncquc enim  huc  pcrtinerc  videtur cd  ctum  illud  prartotts,li 
quts  omiUa  caufacettameu  hcrcdiutcm  ab  nueitaco  poflidcat.quippc  quod 
eui Jeutcr  illos caniiim  coctce  t  qiu  abinteJLato  poflideiit  hcrcdiuie.quam 
exceftainemohaberectlm  pollcnt,  nolucruncvt  lupremamdcfur.aivolun- 
u:cm  cuvuiiiucnirciH,/.i^/#rri/y?yw/aw^im^/,y/ilw,.Nosaute,n  dc  ,j . 
lo  cra&amus  qm  non  fol  im  patcri  i  tcltamcnti  caufam , lcd  &  ipfam  patn s 
hercditatcm  prot  fus omiiericnihilquc  ex  ea  hcrcditacc auigcnc,  lid  pupill.i- 
icm  dunuxat  hctcditarcm  amplc&i  volucnt  :  quem  proindc  non  potclt  dici 
quKqu.imncwautiiihaiidctticeltameniJ.aot  comuedictu  pricons.  Au- 
getrer»»  dubitationemuiioilb.qiiamrcdJcbatliiliaiius.iiVlpiano  crcdi- 
/rius,qubd  is  qui  pareucis  iu  Jiauni  oppugnaucnr.non  dcbeat  qiucquam  co- 
fcqtxi  ex  cadcm  hlrediutc.  PTobatcium  nficllc  pcmuttciidunifublticuto.vt 
ornilla  patris  hcrcdiutc  fucccdac  impubcn  ex  fiibltitutionc  pupiilan,  potius 
quam  quod  prob-rc  luhanns  noluu,&  dcbuic ,  cum  qui  pupilh  Jicrcdit Jtcm 
agnolcit  iii  qua  hjem  fubllitutusJroc  ipfo  incidctc  m  cdictu  cuius  potcltate 
permdetcucaturcrcdicocibus&legauriis  pacris  acii  hcrci:iutcm  ipiitna- 
gnouilict.Addequod  vcrba  ilJa  luliani  tx  ttdtm  ktrtditatt ,  non  Uiiturjr)  in< 
nuunc,ied  ctiam  exprinwnt  niamlertc  patris  &  rilij  vnam  eandainqj  cltc  he- 
redjcaitem,quo  tanien faliiusdici  nihil poccit.  Etii enim plcrilqjs prudcno- 
busvifum  eitpatus&nbj  vnum  ellc  ccitametitutn  uliosenim  aliccr  putallc 
conllatcx  t.i.f,  D.fi  cut  plut  aujm  ptr  ttg.fatcid.i.  tgitur.lnfl  dt  lmp.Jntfl.8i 
ex  I.p*ttrf*milni  iZ.dt  rti.stuitr.mditpcjjid.  li  pouercsverbaillacor.fuJctij 
Iauoienum, Atonel  mt  tfuedprdttptcrtbut  lutt pUctt  i  nnrn  tjjt  tt(i*mttitt  m) 
i:emo  timen  vnquam  dixicvnam  clic  hcrcuiutcm  ,  fcd  vmim  tettamentum 
duarum  lieiediucum,vt  loquitur  lufljn.in  d  j.i£//*r.Non  nunus  enim  reccf- 
le  cft  duas  ellc  hcrcditates  quam  vcrum  elt  duas  clle  pcribi  as,  diipliccmque 
mortem, dcrundtis  ambobus.ciim  patnsfamil  as  cuMfquc hcrednas  cllc  in- 
cipiat  eodic  quo ismoruur,&  nuUa  lit  filij  quardiu  viuic,  licct  lam  mortuo 
patrc,  /.»/4  t*»ttn  ij.f.apturt.  D.*dSC.Trtktll.l.i.%jtiitriLm,D.dt  tu/g.rj- 
pupill.fukfla.  Nec  pollis  tot  abfurda  crfngcTc  cametli  uiraa  cum  Bat tolo ,  & 
quod  magis  miroi.cum  Cutacio  lib.tS.  obfcr.cap.8  nouum&  a  fupeiiorc  o- 
mmno  diucrfum  ellc  cdiclum  illud  de  qno  luliai  us  fciilit .  curns  &  ea verba 
libi  migitBartolus.quaiidicciciiC,  viqniiquispaccrnam  hcrcibutcm  rcpu- 
diaret.pupillarem  habcre  non  polUt.Qiiod  piai  e*  lonimcntiuiim  cll.ncc  ta- 
tilm  luliani.iedctiam  a  Maiceili&  Vlp.ani  fcntcntia  pci.icusalicnum.Iulia- 
nns  nSq;  m  ca  fcnteiitianat,  non  vc  diceret  arcenduii- .  b  hcreditaic  pupilJi 
iiibllictrtuni  qui  patris  hcrediutem  rcpudiair«  ,ac  eco  uiiovc  vclJct  inuittl 
quoqi  patccnar  hereditati  obhgari  coaiu  pupilli  hcrcd.utCfponicfufcrpif- 
lct,vt  conitatexr>«r//r>.  i/./ii//-w*/.Marccllus  vcrb  ctli  ftipradictam  UiJiani 
fententiamiinptobabaceocaJu  ,  quo  aiiuscx  pauis  cctTamciiio  hetesclTe 
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pollct.eandem  umc  aJinittch.it ,ii  ahtisncniopairurOTesnjificr.Vlp.deniqi 
Marcclh  notam  probans  confirniatcam  hac  ratJonc  quod  cpntrarialufan 
lencencta  miptignetvttlitatem  pjpilli.quiipfefaltcmpoteft  habcrcfuLcef- 
f. ».  c.Mctu  cnun  oncrum  pacns,iqqtiic,tiniidius  qtus  ctiam  impubcns hetc- 
ditatem  adtbit.At nou  tam  luhani  lententia  imptigivrct  vciluatctn  pup  lh, 
quam  ipfum  prctoris  ca:ctii,  li  icaconccpcucllec,  quomndo  diuuiic  Bart  vt 
pupilh  hcrcdicatcm  habcre  nou  poticc  is  qui  pjccrnam  recufallcc.  Ncc pro:n- 
dc  cam  de luliatio, quam dc edicto coqueccudu  crac ,  ciiwn  !u I 
cutn  fcnplillctinctiithi  incidcrcfubfticutu.Sed  &quiscrcdac  Marccllutn& 
Vlpianu  rcprehendendi  luhaiuuudio  camapcrcc  c6ciaprjnoris  cdicturtf- 
p6iuros  fu:llc:  Egotoca  hac  quarftione  melius  apud  medifciiirj,cumitiliano 
fentio,cuius  fcutrntii  a  Matc-Tlo  ii6tarcprehcnfaniqiiam  cxphcata  fmlfe 
arbicror.fcd  a  Tribomano  potius  qttam  ab  Vlpiano  n.alcacccpci  ,  ficquod 
fuic  c6leqiics,immcricbrepiehcnl.»m.  Necrbrtallcin  coto iure  nottro  locm 
clt  auccxpbcacionu,vc  icadicam.impollihilioris,  li  nonemcndctur.autdiDi- 
cilioris emcndauonis.ii  qux  Trtbomanus  dc  fuo  adipcrlic,  ab  nsqux  Vlpia- 
nus  lcupiit,  nint  iiilLtTiiancur.  Uludpi.mtim  confcitno  aliamellc  ipcciem 
qux  propomctir  in  d.  Lyudfttum ,  aliam  qux  in  d.l.  lult«rms.in  d.l.tjutfttum. 
cr.icr.in  dc  tilio  uupubcre exheredato cui  fubiticuTus  hienc excrancus ,qtii i- 
dd tucrit  in patenia  hcreditate  inltitutus  Ac  m  d.l.Iutumu ,  de  irnmiberc in- 
fticuco.fcd  abltincncc,cui  cxcrancus  tuenc lublticutus.non  quidem  lacnfum 
vulgareni.quod  nocari  volo.kd  in  pupTlaicni.  Hanc  vcr<>  Ipci.crum  d.uerii- 
tac4 probo ex"  vcnulque  loci  vcrbis.Nam  nxd.l. futjtium.ua  \'lp  icubit,/ic<c 
<jun putrnt  lurtdifattt  mhil MtingAt ,  quar  vcrba  non  inli  prorfus  incpte  ac- 
comodan  pollent  ci  qui  nohjillct  iplc  inl'Hiitus.Qiioniodoenmi  poflethc- 
reditauspacernxquidpia  accingcreillccui  pacrishcrcdicas  dcUunuquarn 
fuillcc- Auc  cur  fcnplillcc  Vlpunuiyiihil  ex  paccnia  hercditacc  actigillc  illnin 
qui ctiali  attingere  maxime'  voluillct.tame  116 pottullct  •  Iscti  lubni&a  Mar- 
ccllidilbnc^ohocipfupiobjtmanifcliiils.tlcgacercniin  dilUn^utbatmul- 
tu  intcrcllc  vcru  hic  lubftiuicu*,dequolubaiiuscradab.ic  ,cilcc  mfticucuscx 
allc  in  patfis  ceftamcco,  an  cx  parte ;  vt  liqtudem  ct  parte ,  pollct  linc  tnctu 
remoca pacns  fucceilionc  impjbcns  hcredtcate  111  plectMivct.i  ex allc ,  non 
polletJigo  autc  qncro.quoinodopotuencillc  infticuicx  toto  a/lc  lifilltumv 
pubcs.cui  paccrcuiublbcuerat,luiilecetiiinlu'tutui  ?  Anpotuciui  fortallc 
duo  inftitui  ex  alle  lingub  in  fohdu,aut  extraneus  ex  aile,  hhus  vccb  ex  qua  a- 
lia  parce  nullo  ta&o cranficu  ad  dtip6diu:Tr.xtabac  ctgo  lulianusA  polt  iu- 
hanu  Matccllus  eii  cafinn,quo  hitiis  iimmbcs  fuillct  cxheredatus ,  extrancus 
verbinfticucu».Atinfpeue/./i«/M»iujnltjiuuii  fudle  fihu  impttbcrf ,  probant 
clanflinie  prima  dla  legis  vcrba ,  (1  pupiUuj  pnutma  brrtdttMt  ft  ahfttnuiffet, 
Abftmerc  liquidcm  propritim  cft  cuis  qui  lit  iplo  iurc  hcres,  quod  fuo  hcrcdr 
infticucoc6uenit,n6ci  qtn  lit  exhcrcdaius.Ctimq,  nihil  litin  tota  lcgecx  qno 
polTicc6iicidacu  luillc  fiiiocoricredj,liuciuu,liue  exuancujclinqmrur  nc- 
ccllanb  vt  poiiercdcbcanlusimpuberc  illu  cx  coco  allc  inlticucu,nulloei  ad- 
lcnpco  cohcrc»lc,vt  &  in  ipccic  /.  pattr/amiJidi  18.  dt  rtt.  autcr.  tudu.prjpd. 
Hiifuppolitr.iacilccli  animadnerterejicq',  Iuliam  ieiiccncia,ncq,  Marrcili 
ad  luiuntim  noca  vcuquecalui  conucnirc  potuillc.  Elt  cnmiLpiam  maxima 
incrr hos cafus dirfcrcnua,liqtbd6 cilni  fiiitis  impubcs  fuii  c\:tcc*d.-.tu ■ , lolus 
autcm  frc  extoto  aflc  inibtuuis  ille  qui  cidem  inipubcri  iublhtntus  fuit.rcrtii 
e(t,iiullomodo  ricri  polfc,  vc  pupiiLucin  hcrcdicaictn  cx  fublbtucione  c61c- 
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qtutur onitila iitibtutionc , quu dcll.tuto  patm  ccn.n  cn.  ■  jiti  .  ,,:  u:n 
pitcnvc  rcpudutior.cni;pupillarc$qiiixjital>ula5i<iii .  cie  iictilc  ct.  ./.i.j.*- 
dt*Jfidfiflmrttltq.i.fitxmfft.D.dtVH!^.&fmpiiJ^itkJiit.  Ncq,  Ihx.  MjucI- 
lus  iplc  i  cg:u,  ]  iinimu  fupracbaafuadliitiiidi»iicc».itiiiii4t :ii6adli)iiicns 
pupilUrein  fkibllitutumictindcrnqt  a  patrc  niu.iutum  vt  prctcxnulla  inllitu- 
tionefucccdat  cxlubltiuitionc  niii  cum  mmibtutio:  e  habuil  cJurc.Icin. 
<Qoj  dutinCbouc  nec  iuliaiiusipiea.itigtior.uut  auun  ptoluuit ,  \t  app.trct 
cxalioeiuldc  luluiuicfpoloquodcxcu  i\\  !.it4  umr  Jy  .p.ftu  fkff  eJt.i.  Jj.sd 
SC.Trtttf/.\b\  ctim  hcrcs  mlUtutus,  ldemq,  imptibcn  fublututns  liricJiu 
tem  patrisfulpcai  dixiilc,  copuiiiifq,  aduilc  piopouctctur ,  cxmdcq;  dubiu 
fieret  an pupiilarc  quoq. hcrcditatc  poftca libidelatacV;  acquilita  fi  Kiccom- 
twilatio  ucrcdiuus  patctiur  retbtucrc  cogctiuscllet  ,rcfp6Jit  luluuusdu- 

£lic€  adhibcda  dilbiwbone ,  aut  potiiis dutiutbone  vna  c 6  filhd  fbi .ctionc. 
>iltir.gucdu  cuim  eife.quibus  vcrbis  coccpta  ellet  ptipiliaris fublt.tutio,  au 
libs  vu7ganbus,f«</i>»M  mihthtrtttnr^drm  filu  mrs  htrtiejh,  an  lin.pl. cni  , 
boc  n\odo,T  trini  (i/tt  mta  hrrti  ejh.  e  cafu.nodcbctcdtibiut)  q  .1  j  t. 
pilli  qutxp  iicrcdiui  rcftit  ji  udciLomillariodcrxrct,  110  quaii  111  tidetcOmil- 
lumdcdu£ta{  ponim:i<,  cium  rugjtu  hetcde  diitaxat  dcpatcrnahcteditatc 
ititit  j;  J  lcd  quu  tuhil  cotnodi  cx  tcftamcto  retincre  poilcti  ili  paui  hcic s 
tuidct  volciucV:  Itibcns,ri6coaau5,quadoquidc  116  viderctur  tclutoii  hctes 
tau.v  quantu  ad  capicdu  aliquid  cxipiius  volutatc  ,mli  quicoplar.c  modo 
heresclict.quo  cile  iilu  tellator  voluillct ,  tellatot  autc  dc  vuluutio  1:011  de 
coaao  heredcptoculdubioieiilillet.  "oltcnorc  vcro  calii  fubdiltingucdu  au 
Tiuiu  iolos  inltitutus  tuitict,an  adicdo  cohcrcJcSi  loius,non  co  nnnusco- 
gendum  illu  henediutc  pupilli  tellituere.qiiod  fub  propno  fjo.no  fub  licrc- 
dis  uoniinc  appellauuo  inUitutusciTct,quon;am  repuduta  patm  hercdiutc, 
liea  adirccoacbisn6  imllct.pupillopoitcaexfubihtuuonc  liicccdcrc  nfi  po- 
tuiilct:  (i  vcto adiectticohercdeyaliud  tclpodcuu.ciquc  pupill;  hctcdit.ite  tc- 
tuiere.permutcJu  qiua  poruit  coheredc  adcutc  (  paru  cnim  ctlct  poi  crc  da- 
tu  cohcredf.nili  abeo  ad.it a  hercdjutc  pooctcmus  )aduc  tptccs.  liibllittiuo- 
ne  quamuishcrcdiutc  patrisamiiUet.Qmderpolibi  Marccllit»  voluitciim 
iulianum  non  alrtKi  (cnueiucm  reprehcndit ?  Nego  futllein  Manclio  an.mu 
reprchendcdilucparieljl.ari.qiumuisnoii  deluerit  fotutic  ftudiu  idteia- 
undi  &  enitendi  quantfi  pollct,ciim  de  noti»ad  luhai.fi  iciib£tiisrogu.iuir, 
quod  &  Paulock  Vlpunociicnilleccitucltin  us  iit)tis,quasillc.id  Labcone 
&  Ltuolcnu,  vuiquc  vctoad  1'apinianum  cofcripfit.  Sed  ciim  fimpliciteroc 
lndiftiiicteluliaiiusdcinibtutoeodcmqucfubitituto  pupilkti  locutut  erlct, 
monuic  Marccllus,  116  vlcyie  acico  genctalitercV  niditbndcaccipiedj  cam 
ItiLam  fcntentia,  fed  cfi  diliincTtioiie  ill t  quam  eidcm  ipii tuliano , qu.tmuis 
alioDiecftorum  libto,placuillc  non  igiiwabat.  Ciim  verbiitiusinipiibcs  ,Sc 
in  ramilia retcntus  heres  fcriptusfuit.eique  eiuancus  fublkitutus^quar  vt  di- 
xitnus,fpccics cll  d.l.Jxti*tmt,mm  potdt  cadcm  ratio  impcdrtc quar  riliocx- 
hercdato  impcdiret,  rcomiila  patu.slicicdita'.c  pupillarem  ampiccli  poilit 
iubibtutustqiuniuisnliusabftiniullepropoiiatut  ,quiaciininoiilitlinc  hc 
rede  qui  fuum  hcrcdchabct.uirctii  fc  abibnentem ,  \  tuix-r.Dcc.  totiesdi- 
uscx Uittn  tjtt.ijt  ;u  i.jtd  erfifnm. D.de  fidtuMtrt.  no  alu coi.lirinaiio- 


>i.nus< 


nepaterni  wftamenti  cgciutabui.f  pupillarcs  vt  fubiiitaiu.idcoque  liuc  fi- 
lus  hic  ioliisrucrit  inftitutus.liuc  adlcnpto  cohcrcdc,t?c  tiuc  cch.rcsillc  ftjus 
fit^tucextr»fteusalcr.:quc  iiuc  cxuancus  illc  adictit,  aut  fponte  aut  co^vtus, 
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fiuercpudaucrit.txitcft  hauddubic  fubfticuttis  adnirtu  cx  piipillauful 
uor.c  ,01111  pitnstelUnicncumpropartecor.firni.mmiedc  liirhcuc,  nopof- 
fu  auie.11  non  cllc co: inrmaturn  laJtcm  pru  ea parcepto  qtu  hbus  &  liius  he- 
tesc^  inltuutus  hetescxtitit  paui,  /.1  %.<j*t[nnt  tnptttfttut.  D./iymiomtf. 
(.,„/  '::  m  lneoquc  &  lulumis  &  Maicellus&quotquot  vnqi.aiii  locrui.c 
vcu  .uiecoifulu  conleiilcruni.ncc  ns  tatum  caiibtis  quibus  iiKCiprctespoft 
Barulioc  adinittuni.cuiii  fiius  hcrcs ,  iiiftitutus&  abltcntus  vel  lulriiitutus 
ft.mi  fuit,vcl  uibltitutuin  accepit^cd  6c  illo  ct  ani  qucni  Bart.ron  adn  htit, 
ctiinextu>  eoafui  heredis  mlticuci  fiaui  fxlictcdato  impubcri  fubttitutta 
fuii.vtdifpiitauiniusin  prccedciuibus.Nudaciiiin  fui  hcrcd.scxiitei.tiaboc 
operatur ,111111  cj  oquc  cuni  fui  hcrcdis  ncq,  commodutn ,  nequc  n  cou-.mo- 
duiiivlliiiiiineovcrfaiur.qUiniunScuanilieaies  polIeLvergctcinipfiiisdc- 
triineniiim.qtiuqiiodexmcfaiurisrattoiie  lccifquepotcltatcftohcrfcnut, 
cxdubioieiumc-uciitupenderci.oni>oiclt.Uerioctai  ti'imdi  buareluliarus 
poiHit,  An'n  polteriorc!ltafpeticiiibltitutus,qiri  haud  dubicadmrttipo- 
ccit  .T.J  hcrcd  utcm  piipilli.cogatureuam  inurtusagi  ofccicpscris  hetcdrt*. 
tem.  Inquain  feftccnnam  procluiior  Imt  quam  i  lauolcrojTOceptctefn) 
acceperat.  Eadeni  ciwn IaiK>lci.i  lci  ttiitu  clt  .cique  pluubus &  cxplicata Sc 
ionn\mnu  m  l.l  fterj*ml  tii.de  rei.4nter.mdte.  txjjtd.  vbi  i'ocet  .iionrtcff 
h.ic  putc  rationem  elfc  pcllc  tiiij  impubct  is  cV  fuhitituti  ,  Filij  pudotiparcr, 
Ttcini  apatris  hcrediucc  abftinuic ,  parrispouiis  qtutn  lilj  bona  Tvnejnr. 
Ac  fubliicucipudor  non  limilitcr  parccndum clle quoirimis crcAlorlrtu pa- 
tetnis relpondcrc cogci  dusfit,  co  quoquctafu  qtio  bona  patrisomniavz- 
1  ,c nrt  adhuc  fuio  viuccc  qtumtiis  n-hil  ominno  roumodi  cx  parctna bc- 
ieditatefiibltiiiitiiscoilIcqiutur,i'Cqiictonfcijui  vuquam  poflit.  An  quodi- 
pf  ius  fubltitutt  tatlo  vtraquc  hcic  uas  toniuncatiir,  vt  afiquai  do  putaba- 
mus'r  Mtnime  verb  in  cdquctum  crrallc  ros  nuris  agrofoir.us.  Itttiscnim 
potcftue.non  faclo fubltituti coiiiur.gitur  hcrcditas  filij  cutn  herediuce pa- 
trisltatim atquc  rilius  mortuus cft ,  licnti  hho  viucntc iam  erat  lundfa  herc- 
ditaspamscnm  pammotuo  tilijqui  fuo  patri  fuuscW  nccclunus  hcresfuit. 
luquc  cumfubliitutusherciiiiatcm  ptipillarcin  adit,  non  coniunpc  hercdi- 
tates.fed  iamiuiiclast'epcrit,&  idcoi  tmirtim  adeurdo  alteiutratn  fportte, 
vtramqtie  libi  acquirit  iruicus.c^m  fcmeric,au:  fcirc  dcfcuerit ,  non  alia  lci;e 
altcruuam  acquiri  polle,  rcc  quod  bora  amplius  nulla  funt  pattis jxslt  ven- 
diuonem  a  crcditoribus  iacrain  , co  nuinis  pattis  heredjuccm  duiaic ,  qua: 
fc.in  iurcconiiliicrion  in  coruore,  potcUque  intcllcttiim ioris  haberc,  non 
tantinnvbinullafuntboiia.rcdctia  vbi  'inll.i  ctlc  .tmj>liiis|'olIiir.t,d{jtnooV> 
fuennt  aliquar.do  aut  clle  potncrnit.  Si  umc»  hercs  .llitjnrsforc  fperetur, 
qtiod  oninuim  cuidentiffimc  lociis  illc  laticleni  jirob.it, CiircTf  Oj  aicat  ab- 
quis.fi  pitpillusqoi  p.itfi  hcrcscxti'.it,poflca  lcabftiiiuerit ,  demdc  aJbqtriset 
ab  lutclrato bcrcs«ittitetic ,  non  ent  illc  conij^cllerdm,  p^rerriscicditoiitSus 
rcfjiondetc;  Hocne  cft  quod  cx  hiluiioprimiitti  fcnbitui  n\d.l.  lutmmu, 
aliudnin-,i:(ifctilii1cijifum  111  lc^icimopuptlliabfcntihercde  .aliud  mfub- 
llttuto?.irri  oit  cadcm  iiiris  racro  ncte  Jcn  qtionnc  lccttin-om  nblipt  vt  hoc 
ipfoqood  hlij  lietediutcm  adit,patris  onera  lubtredebeat,  ctlm  6c  fpontra- 
ilcat  hctcdiutem  pupillarcm  non  miiutsquini  filiibftitucuscllet  ,  &:  adeat 
co  tcmporequo  vtr.iquehereditasiurftacHciam  ca.-per.-u>  QiudnihocV 
tiam cafu lonnn habct fcntcinia lUa Pauli,qux  gcr.crabs cft inT/t^itu 7. f . 

vlt. 
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vh.D.d*Aef.berei,mamaiCucoeiTioneiUuniciwhcnt  exatil  ti  SHit  Titio 
hcrc$ttiic,Titiuquoi]uehcredefncllc  vidcri  ,i)cL(>olIc  Ticij  i.iimtcrciicic 
djcarem.Rcipon<fcoptoUilia  o  diuetfam  clle  hac  partc  GKMOcni  lceitMni 
heredis  pupilli &i fubtticuti pupillaris.Eui enim  vcctquc  u  popiJti  ils i.iccc 
dat,ipiiulquepctibnam  leprxlei.ut.aliot.utvcni».  ahoiuic.  LentiRMiai  be 
rcJcrn  fola  ler  vocat  ,  auicciatiiULitavoluniaspaciistjm.,.  ;in  ItpoiUltfa 
c*reccilamcnuim,eui  iiccJhtusdeLcdeicinaltiii ,/.  i. /ctxfiemmm  h.  /)  Ae 
nmMdtrtt Ptomdc c lim quis lcgicnnus hcrcs  rit  ci  qmius  rubu.t  hcntlido 
abitcntionijexcdittopra;coris,vipatcriiiscrcdicoribus  icfpoiidcrL-  i  onco. 
gcrctur.ncc  ipierefpondcroxogciidus  dfet ,  aliou-.ii  non  ndcrcfur  ftisLidcie 
ni  omiiiaiuradetuiicti.licoiiitnodumabhe.  tioms  quo  1 1  clu-  ct.js  fubnM 
ci«dpcretur,nechlius  ipiecui  pixtiviusabitiiieiidiiLpfliiicii  duigctnia- 
gnuin  a  prxtore bencficiuni  acccpilfevwcrctur.li  abltiiicndu  bo<  Unrtin 
conietji4crctur,vcc|uai  d.u  iplc  viuciet.coinicniii  »  cicd itonbiis  patris  non 
poUer.aixaiiiciilicrcdcinfuun  quifquisillctutuiiivcllct  cti.ii!ik(:it  ii:iii>', 
ogjfti  xri  abeno  pati  isobl.gacu  rcluiqucrccSic  ciinii  tcic  omncs  ltkcti  cl'c 
•'atanui.vcnoi:  mm iJs  hctcdibus  noltns  quain  nobii  pliv  prolj  ctiuni  clle 
vdwusjvuquc  almJ  i u  shabetcpuccmus ,  quatn  qu«d  in  hcude,  roitr.:s 
traliMfcittcrcpolItii-us,tuiii  adcuitiilibct  cxiilinttpond  illud  nwncnepcr- 
tincat,vclocuplccciii  licredicatcinrclinquat.cuitts  aditiot-c  .cii  iitio  bonorfi 
SiaocVon  s  inramiaimpcdiacur.  Acf.ibititutuni  pupillaicin  tacit  vohincas 
patritcuius  lohus  mdicio  coca  pupiliatis  fubitnuuo  accepto  reienca  cit , h- 
cctfibj  tciUir.c  cumhc  non  pacris.luq;  ctiin  adeundc  pLpllariilicieditatis 
tcmpoievuanHpheicJi.ateiiiiurnpotcltatciuiittaiii  rcp-iutjuec  proptcr 
abiicndonis  beneticium  quod  pupiUus  habuic  fcpar  Jt.r  v idcai.tur, .llicur.do 
pctpillarem.patcinam  quoq;  adirciiuellieitut,quoiiij  lep.iiatio iUa  quxpcr 
abtCciiuonein  inducicur.vt  ait  l'apm./ fi jilmi \2.dt :■*/.  c" pup.r-iif:.  tU;  .1 .. 
pacris  iudicium,&  voluntaie  wducitur.qui  vtiq;  Famar  Itia:  conluhimi  mal- 

*  lecquatn  famar  rilij^jucin  ob  cam  caulain  neceiTanuin  heredem  habcic  \  ..  - 
luitA' conlcqncnccr  nonpotcli ca abftcntiocV: fepautioquxfic  contia  vo 
lunuccm  pactis  ptodcllc  iubttitu  o  qui  non  venit  mli  ca  ciulLcin  pan    \ , , 

*  lurtcaCc-.quornodo  e  conuario  pocclt  &:  dcbct  ptodcilc  legitrmo  hcnd.,cuiiis 
parurn  rctcrcquid  pacct  v.lucnc  &  fciucrit.ex  cuiui  ludicio  tuiccxpicilb ,  II 
ue tacico  non  iucccditiiitquc  tatio nta  nuis  tam  cuuicns  vt  011  potlhn  cni- 
fu  pcrfuadcrc  hanc  luliaiu  fcntcntum  Marcciln  aut  ah(  vlli cx  vccctibus  il- 
iis prudeiiubrrsdifplicuiirc.Quaincnim  adlulianutn  a  Marnlloi-.ocan.  ad 
iubium  tuille  lain  diximus dL  adhibenda diltincbonc >lla,  Vuum  pupilJaris 

*  lubtutucus  folus  a  pacre  inuitucus  hcres  ruillct.an  adiccto  colier» dc,  ad  hfi» 
<■  cafum  non  pcrcinec,in quo  pupillus.idcmquc fuus  hcrcs  fucric  a  patrc inlti- 
(    cutus A'  pollca  abltcntusjed  ad  aliuni  tllu  planc  uiuctium  ,  in quo  pacer  ex - 

heredacorilioifnpubetefubltitucuinpupillarcm  mmfibi  icii!>fcrit  hcre- 

dcm.Quocalli  licuu  nulladl  comunctio  pupillansliereditJtis  cum  pacerna 
f    qtixinhlii  pauimomuni  vetfanuiiquaruit.ica  nec  vlla  ranoclt  quxliiblti- 

uicuin  ptipillarem  obligec.vc  pupilb  herediucein  adcundo  v ided  dcbcit  pa 
y    cernam  quoqr,  adullc.ftmodbqua  alia  tacionc  nacns  tellatneiitnm  cohmu- 

Ujuituerit.auodvciqtcoiifimiaciii  cohctcdealiquoo;  adfcnpcoc^  adeume. 
>  Iptur  facendum  eit,vcl  dupltcem  MarccUi  ad  luhannm  notam  &  rcprchcn 
;     iioncm  fuullc.qtu-  ad  dtuctfaj  lUas  fpecies  accommodat  1  pollic ,  qitod  nullo 
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mt^Joeitprobabtie^ctlm  vtr.Tqueluliaui  iciHcnua fun-pta  lii  cx  eocic  k!  :r.> 
libro/c.  xxv  t.Dig.vcl  qucd  ljge p  obabilius iucrit.Marcelli  r.otam  a  Tn- 
boniuioiiuleperccpnUn^SrvaiUn  Marccll  propoiitum  pro  lepteherfior.e 
a:ccp;am,id  aiumi » dun-  ptouacum  ,c]tiim  uccjuo  Marcellustt.giuiIcT, 
ncn  poad  illuii  quohl  usiii  pubcsaut  pcpiliitis  fubilitutus  dauts  cllct.K 
i;itt  iutus Si  acHW,  tu>tuil1ct.Cui  tamcr  cafuieam  Miicclli  diflii  ti.orcni, 
mvft  i  c..iln.u>  conueiiirc  i  «tr  rHilIc cx  to apparct ,  qi  bd  cttm  fil.uscxtuit 
iuus  liercs  p  :tri,iJC.shoc  ipfocoi.hin  au  fui.t  patiis  tabiilar, ncc  r.ili  ru.Ui i 
j>oiiisrcquuc>c  v(hlioda(usiit  aliqu  s  cohcies,  n  uic'  mir.tls  verb  vi  ci  he- 
rci  iPcadwc.  Tuccntni  dyi  uxaicadiiuncJuo ncccilar II vidcri potcUcum 
iiiiustinpubctcuipatet  fubluiuUimdeaii,exhercda(iurfuit ,.  on  cdmmtu- 
tutus,vt  Oi  luhani  loctis illeprobat,qiiem  rvoi fupii  explicatnmus in  /  iutth 
Wi  1.7.J.7*»  fufptitam.  D.Mtt  S.C.TVfSnFalium  cigoclt  cam  fentcntJ»m  Iu- 
iia.icjt.rrereitur  in  d.l. tmlu*mtA  Martcllor,oUtamcltc,£c,  li i MarcelJo 
i,outaciVct,a:idctcm  diccre  falfum  etle  qubd  Vlp.diccret  tccic  nouta  fuifle. 
Nam  nnmb  vcibmaiacV  pcffimacftct  rcprchclio,  vt  cxiis  coniut  cparhuc 
vfque  diximus,&  ex  tota  illa  eleganu  difpuurionc  lauoleni  in  i  l.fmitrfiimi- 
iia < iS. D  (U  rth.mutur.mdic.  fijhd.xtl f f  ««W.quar  alk  cjtun cxplicari,  aut  ci 
d.l.lulianui  concilian nullo irodo  pnftct.quod  Utcbitur  iarc  quifquit  volet 
cuui  hisqua:  hoc  t.ip  A  ui  przccdenubus  uacuuimiis ,  ca  tungerc  ijux  iin- 
plimushb.i.CoiucCt.ca.i.  Nccn  c  mouctutioilla  digiiiorccttc  Inhotua- 
no  quim  Vlpiano,qtibd  icntcntiahjecluliani  qua  nos  prcbamt»,  impugret 
vtiiitatcm  piipilli.qtu  ipfe  laltcm  poceft  habere  fucct  llorcm :  qualivcibfuie 
fuccclVorc  lit  pau-r  qui  luum  hcrcdcm  habct  quanuis  fe  abftineutcm ,  quod 
umc  difcrtc  ldc  Vlp.ncgat  in  d.l.cum  juaji  \o .iftdtifi ' fuu  1 .  r>  dt  fidtteMtrt. 
At  non  videtur  habeic,inqiues,quia  pra-tor  hunc  qui  ablUnuit  116  habet  hc- 
rcdisloco.Fateor/cd  non  cominus  tc  vcra  habcr,tum  quoquectim  iiliusab- 
itentusviuit  Eovcibdchuiidtonon  dicimus,vt  ncclulunus.pupillu  nOpcflc 
habete  luccclTurem.iYec  illud  quc>qi  patier.011  habcie  fiiccciUxcm(  quod  v« 
ttuniq".  HMnm  fe  frrunt  illa  Tnbon>aui  vcrba.j  m  tpft  fmltrwi  Ptrrjl  h*it- 
xe/Jrrre^r^wilicdccor.tiariodcfendiniuj,  fubftitutum,  qui  piiptlli  hcredita- 
tcmcum  paternaiatri]pfoiurei£aanivlir6ad.tvtriq;heiedenii]eri  &  L  0 
St  pam,iil:o  pcr  ie  SC  immediate>,patri  vck>  pcr  mcdiam  pcriona  hiij.  Quod 
ve^baitcriusrati^nis  loco  fubiicrturjn//«  tmm  tntrum  fttrii  timtdius  euit 
ttiam  Jdtliit  (jfTtAitAttmJucii  non  leuem  habcat  a-qnitaus  colorem.qoia  vi- 
detur  pupilli  interciie  vt  tct-  amcnu(ium  heredem  nabcai  porius  quam  legi- 
liiiiuin.liucqubd  ius  condendi  tciYawcno,quod  mhilalmd  eiiquifn  lcgrj 
facicndz  fit  pcr  ic  honorilicentifiltnum ,  liuc  qubd  falus  pupilli  t  on  mebus 
in  tuto collocari  poiEt  aduetfus  proximoru  iniidias  agtutoru  q  li  fubfhtutio 
pupillarisconfeiuctur.atumcnnon  potefthic  pupilli  iauoTcfricCtc  vttou 
ntris  rario pcrueru  dcbcat,cjuz  pcrtiertcrctur  vtiq.  ,fl£cum iuris  rationc  ipfa 
quoqi  voiunus  patris,qtuc  omiuu  iauorabiliOima  eft ,  ii  patns  hercdiutcm 
omittetc^tcj,  ita  patrisiudicium  dclbtuerc  liccrct  lubitimto,qui  nonni  (1  cx 
eodcm  iudiboad  pupiilarcm  fubibc.admittatur.plus  vcrb  poiie  hac  tii  rc  vo- 
luntatem  patris>pra:(ertim  cnix  cum  luris  rauonc  coruur.dhi  iit ,  q  pupilli  ra- 
uorem^ioneitmiruni.ciim  lubibtuooipiapupiiLquzhunc  pupiili  tauorcm 
i  uiuur^totaiitexpairisiudiaocV  voiuntr.tc.  Atnon  fimilrter  poilit  iubib'- 
tutus  pupilli  dcfun^b  nominc,non  magis  quam  fuo ,  imputarc  patri  cur  firb- 
Auuoctnetnulcui  iccetit  filio  ad  CTipiciidum  ipii  fubfucuto  c6modu  abftco- 
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tionisquodabj  cudibct  rilij  lcgjtunobc»  ..eiipcre'.oiipoi.'!!.-.,,.  \mSct- 
piiui pupitli iaterfoenttcilaineiiuiiuin ,. ...  Jcm hkbc.cpoi..,vj  !.-; t .n,u 
ob  eas  ipfas  rationcs quasdixmiusA  fubuitutus  non     uuli .  j  oSJli  cuq  ..• 
ridcfj^apupillanii-JilhuincquJ  nullumiusin  hctcd.uicp     |||  «..!..•.  j  • 
liabitutus.Nuncjiii.  n.putcit  qms  altcri  obnccrc  acimpuurc  fjthun  cv  quu 
illc ipfc lu^rfi tenjittjijitxtnmtm \\.l.eum »« -tf.f^ftM  ">«..•. i  j*ti  /. 
ft  rtiMftimMA  n.ij.vn.fniAit>tie^i/M/trt  u.dei.t  ..'W.Iu.j, .  lm 
Ilc  vt  vd  uuon  pupilli  vel  volunuti  patrii  iniariam  aliquaw  - , . . .  euc  iu, 
ncg!  ginius  rauorcm  puwlii.vt  faueamus  >olu.:;cati  patmJjne  qiu  iiihil  cilet 
cjuod  circj  pupilUrc.ii  /ubtticuuoncui  de  pupilli  f.iuorcu.u/t.11.  potict. 
E  R  r7>R~SE  C  V  N  D  V  S* 
ItofltHfUhS  tmimtmmm,\  lulmim  n  D.dc  acq  herarj. 

-fUMftfifrift 0  <r  luprailripuin  Martelh  ad  luhauum  ueu.n.;  icprei 
Bll^  »f^B  lioncm ojaam Tnboniano poriusadlci ifacdan  ...  , 
uP  ^  TTJ  (ccIllltur aP«** Vlpianum m V-/v* r.AU-.nr^  .nq..>>.  „j, 
Hk^^Sjt  f  "er/utt  emtjfi  c*m/a  itfiamt>.:i  *b  n.flKuo 
ytjWPyy^  t*tem,& efmdrmtmpunr.  Nee  emm  z  i.ia.,, 
ed&nmjn  fii>tprttfcit,nt*ntr,i,uipAtrt,  pupii.',  impfie^eeur.  H.  t  utnn 
clauTulamuuerpicicsnoilnvulgr.polc  Bartolnm  .VurccOietfcptirani  .1  ua- 
ticoniktmiuL  iiisiublhtutofaugcnii profpiceiclibi adurrfiisii>>.arclcii.c- 
uxhbani.n  niminiii  herediute  impubcns  a!>  inttliatopoflu  coi  ftqui.o. 
mictaicauiam  lubltuutionis.puu  li huer  liiuut  fuic  fubltttWttS,  nc  Httikei 
raaat^>enculuincurT.ufubcuiidorumcxIiili.ii.il'c:itci moneru  pa  cn  orO. 
/kquonii  illud llatun  occuirehat  quod  pt>llct  obnaJocu  rort   i.vn.ii» cdi- 
<k,lianiilu-uufaiellametilvuvhusab^^ 

^c^^voinut.il-adliacob-caioi  6  rclptViillcMar.cii  .  n.,  ,  Jetivo. 
luiilc  edxtufratidarc  hiicqu  libi  uut.im voluicprofj.iccic.tjm;;  ri.u-.ic  1  .'. 
tifccn quam cxclulir.vc &  m  IpCdc, l.cum pMer -r<.$.Titt».t:ttptn.dt /r;.,r. 
i.Pr.rtcK  namqr.  liio  iilo  chcto  1.6  ;d  egu  vt  pitc.ic  iiuerci.  crci  rte  qtm  oinii- 
fa  cauia  tcllamcnu  hercdiuti  ab  iiuellato  rccuierc  poilec,  at  co  taotum  r* 
Ca  quo  p--r  iuudi  id  fie.ccac dolo  nulo./.f u.a  jutrm  6.4  JtmttmmuM  /  W.n. 
tHMk/i  fnuimiJicMMfjr/t.  Ego  veio  111  h.xtjuoquc  Rartohi  ctralle  putO,i<e- 
auedubuoquin  Vlp.eo  vt.>rboM^/lperpareniheiitu  intcnccto.  Uil.ar.u  in- 
tdicxent  n6  Marcclhi , dc quotamc  taierer cu  B..n.<lo intdlwcnrlu  fac 
pianu.li qiud  illcinprxccdcnubusdc  Marccl!od.x.i!ct ,  Utoquc  ui  tf^ruric 
moucor  vt  vcrii  c!li  putc quod  aftirii.o ,  lota  ili.i  M  ucclli  iinta  pl.i  c  c.",n  c- 
ratucWnotiUcllcaTribonui-.ocopaai,  110»  abVlpiano  VdattcnimluHa> 
nusratjone  aitrrrceiusqiioddixcrat.icntcciani  ilia  initiolcgit  poika.stpti- 

Eilb  uubtuti  Sc  abfcnti  hcics  no  lic  copelleJus  rcfpodcrc  p.iccnus  crcd.tori- 
.1  „1)6 ellc  vfqtw  adco  gcncralitet &  indiitiiictc  accipicda  ,  led  lub  c.t  cxcc- 
ptiorte  qui  ide  lulunus  addidcrat ,  nifi  is  qui  pupdlo  hcrcs  c«itit ,  tuctu  ci 
lubtbtutus.  Eivcrbcxccpcioncproba.  atluhanusargun  ctofumptoabab- 
furdo.quodliquistigcncralitet&iine  excepciorc  admitteudum  j>utarct 
qucciiq,  hcreui  pupilli cui  fublhtutu, ( 11011  dico  cx  lubliiuiti.mc.lcd  1'ublti- 
tutuproptcridquodiiioxfubiicicuu  )  jmpilli  pnuil«C;iulubetc  d.betcne 
paceriusacditotibusrefpodcrecogatur.faccri  ueccilc  cucl  r.ccillO  pupiUi 
Iieredeccgcjidu  refpondercparriscrcd.toribtis  ,qoi  &  lcgitamis  hent,  puu 
rratcrcllct  A  ptxcctca  unpubcu  hacu  fubfticntus ,  li  oiiull  j  onp.llan  iubth- 
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tutioncpoffidcrcchcrcdicacc  .  .:  ..ftato.  Is  entm  proculdubio non  tenere- 
tur.ii  lubuitutus  non  cllct,qti.initiis  ag.  ati  proximi  lurc  fticcederct,  vt&Iu* 
ha.  us  ium  ».c/icris  onir.ibus  &  cct.eiionuici>  culuhano  facftur  Acqui  abfur- 
du  cliec  hurc  qui  &  legittmus  heics  &  fubttnutus  clt,on.ittcn  Jo  (ubltnuuo- 
ne  hbciatc  fc  jbxrc  aTcno  patns,  li  ab  intcliato  rct-neat  bcteditatft  pupilh. 
Eii;o gcnctahs  illa propolitio  qux habct  heicdc  ptipilli  abftenu, non  t-lje cG- 
pcllci.du  ada-s  alicnuni  patiis,-.on  virrucadeogcncraliteracdpiedadl,  •'cd 
cii  pcrpcttia  iHa  cxccptionc.iuli  lictcs  llcfuit  fubftirutus.Sed  probandx  funt 
iiiigula-htuiufyllogiliii  propolicioucs.Maiort  propoliuont.autpotitisctV 
lecufio  icm  in  maiori  iIIj  poiita  illud  probatqund  ii  dixmius,  &  ncmone. 
gat  r  trcmqiiifraciiimpuocri  hcicskgJtimuscllec,n6ctii fublluuc  us.no 
•jtuiu  creaitotibus  patris  obligatum  ,  quauisab  n.tcttaco  hatrishcrctiita.c 
obtmcict.  Vcattn  illud  quoq>  uipponemtu  elc quod  nec  quifqua  i.egauent, 
propolicionctn  gcncralc,li  gcncrriitcr  Cs  indilliiidc  accipiatur,caius  omncs 
coprchedctc  quibus  c<>ucniut  vciba  piopolitionis,/.i.«J  ftn  D.it  <tlt Jtcr.fi 
vufgu.Au\a\  pfjpoiicioiHialuliamisi.  diil  ndc  &:  vniuctfalitcr  vera  cilctie 
Bat^ivniucnahcet<S(  iiidiitindiKoiicipiacur,iiLhabcbic,  Onmtm  fuf>Utsb 
jr\  tt  Ktrtdi  libn  ,id.t  tjft  ab  trt  aluno  fatru.  lnha*.  aucii  vruucrfabtacciscri 
totiiiiiecur.ciui  rtatii  fuo impubcn  &.  lcgiumus  hcrcs  &i  lubihtmmeft  ,liue 
fcaccis  hcrcditaci  habcat  taqua  agtiatus  proximus.litic  tiqui  lubiliiuuij.No 
cmni  co  BHnils ftatrt  hctcs  lcgicimus  vidcn  pocctl,quod  eua  fublbroou hie- 
rit.prxfcttimciim  (ucccdic  ab  intcllato  rcpudiaca  lubltitutione.  Ercohic 
quoqicai..s  &  £ciicralicatevtibau,iv  vcticacc  propoficioms  cuntincbitur. 
Ac  probcn*  ia  abfurdtj  forc  illud  dici.cu,  qru  &  lcgiumtis  hcrcs  fratn  &  fub- 
ftitut  us  fuit.pollc  omictedo  cauiarn  fubtbtuuonis  crlugerc  uicomodu  cns  a- 
lieru  pacenu  li  ab  intcftato  retineac  hcrcditacf.  ltacrum  probatu  rcbnquc- 
tur ,  116  pollc  ilL  gcticulc  prupolitiont  abfolutc&  vniucriabccr  vcra  eifc, 
fubijcieaan-.q,  nciellariocxtcptlonc  a  Iuiiano  n\dni,mfi fubjfilutujfmu^ki- 
tionC qu«,-  hoc  piol-v..  \  , :  •  Uibain  veib  s/i  ahanofuciunt  quam  quc  Vlt . 
refert.coll.gcte nor.  poirrmus ,  lcd  ex  ns colligfda eft  qttx Iubanu  venfinule 
eftnon  alia  dc  cauia  pra-tetmifiilc  ,  quam  quod  viderec  facilc  fupplcri  potfc 
ab  ilt  qui  vel  mhimuni  in  iurc  notlro cllent  vetfati.  Quamqua  nc  quid  nos 
quoq;  faUocotnmmiici  vidcamur,  fupplcamusca  lititm  qux  .1  lauolcnoln. 
bani  pr.vcct.  iorc  tradlta  Icgimus  111  d.l.fnutrftmtluu  U  dt rtbMntor.iudtt.ftf 
fid.Si  abaliislureconfultis,non  vuoiutis  loco,  prxfcrtim  vciJ)  ab  Vlpiar.01- 
pfo  111  l.ftd ft  flurtt  10.$  filto.dt vulgrf-  fuftll fnlfi  &:  a  raptniano in  /.  ft  f.hm 
\x.tod-K  fyllogiftuum  ua  coiihciamiis.0^oticfLun.q-,hcredjshcTcditascuni 
ptimi  ccllaconshcrcdicatc  coniuntta  tcpciicur  ,Hcn  non  potdl  qum  xs  abe- 
nu  quod  vniufq,  hcreditatis  hjit.coiiiuiigacut ,Sc  m  omni  ;rc  alicuo  quod  v • 
ttiuiq;  fuit.hctcs  hcrcdisobligctur  canqua  hercs  vtriuiqicxmcra  iutis  ratio- 
nc.ncc  tantdtn  ouili  iurc,lcd  ctii prxtorio,  nifi  fccundi  hcrcdxs  pericna  talis 
lit,cui  prxtor  ex  xquitaic  benehcium  icparationis  indiilgcrc  licocat^uit  pto- 
pnoipirusiauore,vt  111  hiijqui  aruc  abtlcuuouf  ignorans dccellctu hcici'« 
ikeccilario^lc  quo in  /.// ohu fltHtmfumlutt  -.§.i.i>.dt  atyutr.btrtd.sM. cx de- 
functi  hctediipcrfona.vt  in  quobbct  hlij  abttcnti  hctcdc  lcg:c.mc>  ,de  quoin 
dJJnlttutui'.i»fTutttf.  ptobattirquehxc  coudultoex  d.l.  fattrftmtluu.vrrf. 
»t  tumfkbfhtutuj.rtr  d.lfi^uu.%.vltJuutttftn.  01  fin.D.d* vu/g.fr f*f.  fubfi. 
I.T/U.C.titktTt&tnjht.dl.ptd  ft  flkrtj.ifUic.LiiUxu  niarufcftacll,quia  ncc  \  I- 
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laheKdjtascftqoxdeiuodixsaiiciiuiii.tiqitodruic.iioii  conuncat,  ttcc  :'.L 
iictcdiutum  co.wuitAoiiiducfcicx  potcttate  iuris  ct  jiiu.qiu:)  lit  perpctiu  c 
aampoftoonciiliunapratixeicparationcin.I^cotcijitictjut  iep  uauonh 
be  tcacid  iiidalgctaio  icparat  re  vcta  JvKdiutcs.quoJ  nonnwgrs  facctepo 
ccito^iainiuiciu:lccoll.re,rcJraciicaiurim,vcciuaiitu aJ  cumntun  8  rc 
altcm kabeitur pco  n6  cuiunctts,  liucacd  tonbus  ipiis  c     daun  (i.par..cio, 
\  .  \  tet.nt.dtfcpttrM fimekeredt,vtind.lfifdiHt      m  l.iect/iU  nt^i.r*  d.l. 
Im/iJ/imi.m  prine.de  mc<jmtr.hered.VentAii\u%sdaunoii,(  llltci  ttstm  t  j  .r.tn 
cata  qiicjbo  cxtticin  numquam  poilct )  Aiqm  cum  hlitis  pau:  entitit  ,  lu  ;c 
potica  lc abltinuerit.cc  pottabltciitioiic  dcccllcjc.iui-cla  ccepit  eUcJiCfcdi 
i  i  d  i/Uta,  adeovcquod  magisclt  ,no  nui  v;;a  lit&puuscc  Itlij  h  i  I 
dJ.ptuerfMntluu.vtrfju  cmmfmkfiitntmjV\u\  r.amque  eft  cx  duabos  hercdiu 
ubu*  vna  tacu.vt  f„itp~tu  ett  in  diclo  vct nc.mt  citm fitbfiuutmi,c\  ,iam  Jttas  he- 
rcdicatcslimuliucras  cilc.  Ergoiicri  no  |K>cctt  qui  t  fubttiiuiuspuplijr::,  qiu 
prijfjardhctediuce  quauisab  intcltatoic  omui  j  fubiticucio  eanipj  :t  • .. , 
.xnnibuspwiscicJ.taribusper!i>decer.eacur,!i:  cduenin  ab  iis  poUkrfuaui 
ttetpaptilan  fjbltitutioix  hcrcs  clict-Quid  ctinii  potclt  tetcrje  it  cJr . 
qntnwijiii  rtatcr  frjtri  luoiiercs  licancx  ccftarodttMn  ahn  t.-.i.uo.diii.io- 
d  >  iute  altq;  ■  nc  hcrcs1  A<t  torti  aJ  ars  altenu  dcrut.cb  tmnus  tcnctut  .llc  qui 
jbiaedb~ohctesctt,qtiam  quiextcitameco?An  vc  o  dcfttCUCopet  repud  i 
uo.  icf  cdtamcto  cotruunt  achoncs  crcduotibu,  defu.ch  copct&esiquomo- 
dococruerciit  legata,hdeicommifla&  bbenaccs;  Au  noti c contrano fupcr- 
lii  .t  mcegcx  in bona  dctuncti  ,  ttim  quoqtic  cum  Jcruuctihcrcsitdluscit, 
tieqiei  teftanifto  neq-,  ab  inteiiato>  Quid  igttur  facete  potcft  ad  ctoncrau- 
dum lublticucum  ab A-tc alicno  pactis  quod non  lit  iveres pupillt  ex  celumeS 
to,ti  Qt  ab  tnceitaco'  Vuumeltquodad  iitaonima  pro  fubititutocotta  1  dia- 
tiurcipjndercqu  s  polfit,  Si  boiiaclictnoftiataciociutto .pcrutde  htutum 
.  infcrri  oporccrcc  ,  L;gitimuqu' Libcc  hereJtf  pupilli  abltcu;i  eoBendfi  W 
cerniscreditoribus  tcfpodccc,quamuis non cllc;  iuDihiutus  Nam  cc  in  tlirus 
perioiiam  milicat  eadctu  rauo  qu  e  cotra  (iiblhtutu.qiioJ  patris 6:  I: ;  • .  here- 
Jitas  vna  lic,  &:  colcqucnccr  quod  m  omni  xre  alieiio.qtiod  pauis&  til.j  ruit, 
ijuemcuq.  pupilliquauisabftenu  hcrcdcm  ubligari  nccelle  lit.Ettaircn  cct 
tu  eitncc lulianu  iplum  .ucturu  fuilleqiu  apertc  totra  fcriplitm  d.l.  /.-  ..» 
'iM.Exgonecnosdiccrciicbeitius  qui  prolultanococia  l  riixniiaimind  Ipu 
umus.  Quemadiiiodumcnim  iupraduimtLscxeoJcm  lulianofalsa  cllc  j> 
poiiuonem  illa  vnitietial«i),0»wif  puptui  *ijie»ti  here di hber.tnd  i  ejje  tft 
Altcnt  pdtru.U  vniuerfalitcr  &  abloltite  acapiatur,ijid  aJdua  ca  exccpuonc, 
nififmtt/kifinmtiu.  lca  nec  cantranaiii  illa  lulianus  admitccret.qtu  i  cq-,  i:n> 
-dmictinius.Owif  pmpiiit Hbfiitxhcrtdi  cof  endi  rrfpondere  ptUtrtHJ  creduen- 
tmJ.h  non  adias  cam  cxccptioncm  jttfi legttintHj  herti  fit,er  qmdi  non  fiibsh- 
Huhj.  Legiciinuiuniqi impubcns  hcreiicin.ji  modolubiittitcusnon  tucrrc 
bttemur  patris  credicottbus  rcipo>.lcrc  cogcndum  noelle.  c^ind  tt;itiir  ad  tef- 
ponltoncm  cV  obic;t:oi  cmilla  pio  lubauorcplic  iluun',.  r:in:utu  idipiunt 
t]uod  tam  docuiinui  ad  lii.cm  capiusprzccdciitis  Dcrationcdiucilitatis  nt- 
tcrlcgjumuiu  uctcdem  impubens  &  iiiblhtutum.  Nncji  hit  ICpWWC  no» 
cellecitcSedmaioDscjtplicatiuiusgraua^uotua  i  .  hoc  vuollat  viscoca  qUX- 
'.lonis.addcnJum  cilquod  ncmooblcruac,itlo  ct  a  calit.quoagitut  Je  legili- 
ino,c6q'.  116  lubifa"hiu>hetcdc  pupilli.veUc  uos  tcn-ri  cu  cicditoribtis  pactis, 
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[«iiidc  acu  fuccedcrcr  cx  i jbfticucionc.ncc  vUani  luiianum  difitieualialotf 
cgicunum  hctcde  &  ftibititutu  ignoltcic  quancum  ad  hoc  vt  vtetqi  patct» 
■us  cicJitoubus  ipfoutc  tciicatut  i  qmbuscv  fiLus  ipfcqui  aMUiuiKaiivjuc- 
n-.  i;>:  •  iui  et  'iu  reuii  '■' ct'T.i<:-,  i fird  cu  luliauo iic loquiniut,vt  dicamus 
non  cllc  conipcliendum  hcicdcm  lcgiumumcfcduoiibus  pacns  reipddetr, 
fubluuuu  vcrocompeilcdum,  idcft,i)oncliedandas  jpr.ttuic  .icr.iones.cw> 
ditonbus  ,'atct ms  iii  lcgitin-.u hctcd;-  pup  Ui  qujs  ui  pupillum  ipfum.li  v.uc- 
ictdacurusion  clfcc.dadas  tameii  111  pupiUarcm  lubuituru.qucm  voJunnu 
incnnHntisiurisccpnuilcgiihabcic  ,quam  non  fuiom  inipiibcietniplutn, 
led &  aliuui  qucmhuet  itv.pubcns  lc-^iunuiii  hctedcin  ,qui n.odo  non  cllct 
lublticutuvNon  igitut  eftquod  lam  j  nobis  lauoncm  qms  quxiat ,  cui  lub- 
ftjcutuspupillans  crc.iitottauspatcinis  rcipor.dcrccon-.pclicndtis  (kjSmiSt 
hercsexfubditutionc,liue  abuiceltJto.li  ptouiptueniiirrabaaliquu  ijso- 
mnibus  tcnctut.Quj  autci 1 1 tcnct ur obhgatuj cU.compcUi  poteueV dtbct 
ad  lolutionctu>.)ctiurubu'>  ui  cam  icm  4.omp3iaiis.Scd  dc  illo  tartujn  vigcn 
pollumus.  cutr.onci  faucauir  petudeac  lc^iunio  bctcdi  .ciini  omiutcpu- 
pi!iaiemftii)ltituiioiie:ii,f.iLi:cd  iquc  abintcttato:  autcnam.li  volcs.cui  Ic- 
g  :nno  mip.iUens  hrioJi  r.6(ubiu:utoiragn  tauca:ur,quatn  huicqui  citin 
Hc  irgiumus  hcies  &  fttbitotutus  ftt.mau  jlt  cllc  iegitimus  Si  n  i  qiiillli  htf  i 
tutus?  Nam  qu.t  a  nobis  aUata  eit  rauodiuetliuus  iu  cap  prarced.  mcer  Jcpi- 
t.mumpup  llihcTcdcnicx  fubltnutuni  adcum  dutaxac  fublwruuijmuncr, 
oni  fucrrJ.tt  lutc  fublticuti.non  ad  cuni  dc  quo  r.uiic  uaciainus,flui  aoiiih 
(. lblutuuuneiralitrctn habcrcab mceftato.Nosvc n  u  Ipo  rdcmus.quiid  in 
legitimo  pupilli  hrrcJc  rou  iublinuco  coiiitituciimcft,vcron  litcotrpeilc- 
dus  fatisfacrrc  ctcdicnnb us  patns,r  o  cllc  cx  rstioue  lutis  uuilis,  fitd  bcntgrc 
Jc  ex  pixtottaxquitatc  rcccptuinj:aijonciila>xquicacis,quod  prartor,  cutr.  t- 
t.:  tacit.nofoliim  iistaueatqui  propcio  turc  vcnicntes  ad  fucccllionctn  pu- 
pilli,cui  bencficiiim  ldem  ptitis  compcujt,  mhil  icierunc pioptei quod ciuf 
modi  fauorc  mdigri  videti  dcbeamJcJ  etiam  mhil  pofllc vtden  faccrcquod 
aiienu  lita  voJuntatcpacri  qu  ncniiiicmfubftitucndoimpuberi,  nihilcaiK 
Je  lcgitm  ;o  ipliushcicJc.ee  roiequcntci  laluam ei  rcliquic  omnem  iuns  c6- 
n-.unisJV  auibsA  prrtot:|  caufani.Cellancepono  volutuatetcujtoris,qu)J 
aliud  potelt  facrre  prarcor  tuti  vt  Icginmo  impubcns  hcrcdi  qui  non  uiblti- 
tucuv  hjicjdc  n  fcpa:at:otitsbcncikiu  tribuat ,  cjuodpupilloipu' viMQtifiBt 
uibucum.-Nani &  ipfum  hetcdis  notncn  ittducit  vuumquc  hoc ,  vt &  lcgtu- 
; r  j ■  pupiili  hetcs dcbeat  ipfo mtc  tencti  ctcditoitbus,ficut ipfc  pupillus  ,  du 
vixit,ctiam  poii  abilcntionem  tencbacur,'V  mhiloniinus eoiictn  ptftor»  au- 
nilioiuuarijiici  pattiscicditotibuscoucnm  puilicAcin  coqui  fuic  fiibfbtu- 
:'is  litrc  idc  licicgttimtishcrcs.ncc  ruii  ab  ir.ceftaco  pupiil;  httc  K.iccm  re- 
tincrc  vclic,ninnia  funt  diueria.  Indignus  ntmiru  ctt.cui  pnrtor  faucat :  Ncc 
ruifum policc ci  t j  jerc prartor  qum  hac tn  rc  faceret  iniuni ,  r 6  tant uni  vo- 
luntau:iedctiam  famxtcuacoris.Dicoindignu  cilccui  pranoc  iaucat,  quia 
honorcptoptiofubllituuoiusomillo, maiuuproptct  lucium  &:  compcndiu 
fuccedcrc  ab  inccitatcsqux  ics  proximc  ad  dolum  accedic,  l.lnhdottu  16.  Dfi 
1*v»mig*A*Jf.tt(r*m.i*nQJ.ftitM*ySfidttfip*rtto.D.dtUjr*t.fTMfl.  AM<j 
116  potfe  prarcotem  ei  fauctc  quin  volunutcm  patris  tmpugnct ,  quam  vtiq^ 
impu^natfubliitutu^qtupupillatetcltamcntudeilituicmauultqsiijccedere 
unqui  lcgium  us  cum  poUa  hcrcs  eile  cx  iubftituuonc.  Hoc  crum  eft  quod 
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lulianus  dlce©at,vtrctert,Vlp.in^.  '.futftum  ,  eun  iq  ;i  ;u  dicium  patrisini- 
pjgnatimt.nihilexeadem  hctccitacctonfequi  dcbcre.  £c  verocrtdibtlecir, 
patrem  ruiflc  aJiuin  impubcti  fubtticututum ,  li  hunc  fpeiaflet  fubicicutioric' 
rt-pudiatanini^C  nihilouuniishcrcdiutc  pup  Ui  ab.ii  teltjtoictciiuirii :  i-cc 
v  jco  cju.1  riome  poiru  fubltiuu  us.aui  q.ns alius pr ofubitrtuio  111  j*ut; w  1-2- 
tn.curnlio dedcnt fubttitutuin eum qui  abintdtj  oquoq.  heics clle  n 4 >  :. 
K  nonpouusexnaitcumqui  lcginn  Uihcrcsncccflct ,  ncc  ricri  vrqtiapiT- 
ktt  Cat  ci^omeiioriscckiit:oni$critfublUtuiur,qui»iielcgit!niujl:cre:e.a, 
qnam  liomiunocxuancuseflet  .liiuhil  inlpnm.us  i  ilipacr  s  treh.nta  cr,  • 
Replicabis  foruflc  c6tra  ptimam  tauoncai  ,v6  efle  wdignum  hune  ft:hi ;  ■  - 
tutirm  cui  pcxtor  faui  ac.ncq  dolo  n-.aloquicquim  facecc  v-deiM um  fucrc- 
dit  ab  iutcltaco,quaudocjuu  eni  ita  racn.non  bUIB  lute fuo  ,  fr.i  et-am  boro 
ptopoiito,ne  confcqticdopuplli  hcrediutcni  qi.t  cupl.u  lurc  ipli  t)t •rei  cui, 
ieimplicetonenbuspauu  Idquecuidentct  jpparcrLt  ex  eo  qrodluliamrj 
fioq,  ratct ur  non  inctdeic  illuni  in  cdi&wi\Ji  ykis  cmiJ.cMfrrfitm  in  qool 
:irften incidn qu:lquis dolo malo &: in fraudun omittit  caufam  idu-rivti, 
>:  poffidet  Jieicd.atcin  ab 1 1  teltat o,dct  ique qui id  agi;  vt  ctmai  uerti.it  vo» 
iuTtMimdofur.Ctj,/. l  .ijju.fi qku  tmif.CAi.f  itjUm.  C  ': i: : . t;, -  i-r  ::.  , ;  u i  „ . 

:uradjwtftjt:c)i-cin  kcatoiu&  iidcicOiniuoiun-.  Iccu-Jitt.ibulisrclitlo- 
!jJii,rtt>magisctc,  itor:buspatfu  tci.cn  cumdcbcrc.  Arcgocum  luJiar:o& 
pto loiiano reipoudco , fcd  ape;  U is quam  illc cxpreliti ;t,i:6eHe  boram  c  *>- 
rcuuonc  a  legatanjs  pupilli  ad  creditc.tes  patris.  Hunc  etUOi  fubiticutunt, 
ridetnq-, lcgiumu puptlli  hetedcm  nonquide  tcucrilegatarjispupiI!i,L]ii  j 
d  agic  quantuin  pot.tt.Iicct  fruitra.vt  libi  ptofpiciat  nc patcrniscreditotii\  s 
icncatur,  rraudatKiiquc  coniiliuro  nuiJum  habct ,  t\vc  quO  tsm.cn  loc  us  e- 
-iiclonuJluseirepcKell.-Sed  tair.cn  taninmagistciKti  dcbcrc  ttcditoubm 
p  .trisjiec  quancum  ad  hoc  fiaudc  eaterc,  cum  co  piopolitoutdic  um  pai  tij 
appugnet,acpupil!arctcflameiuun-  dcftituat.vtmaiorem  hahcat  rauoreni 
'  j:  coiuodi  ,quod  &  rc  vcr  a  fcnut.quam  c6feruad.x  dcfuncr;!  yoJOcain.  Ciim 
enim  id  agat  vt nec  cteditoribuspaternis^cc  lcgatarij s  j>upilii  tcncnur  non 
equidcm  c6fequ>iurquod  intenditqnSLntum  ad  pauis  creditoTcs.coicqu  tur 
umcnquantum  ad  lcgatariospupiui.  Keque  vci6tantus  c'<t|u»inco rcqui- 
ncur.vt  indigrum  fe  tcddat  bcnchcio  abflentiomscV  fcp.irationis  quod  pu- 
pillus,habuit,quantiisexigiturvt  pujuUi  ltgajar,is&.  Iidcic0miflar;js te- 
>!catur,quia  lcgatarijscV:  fideicommiflants  obltat  ratto  mris  ciuilis,  &  ius  i- 
pfum  cdmunequouesomiiTacauia  teftamcnti  hcrcdnas  ab  inteftatopofli- 
Hetur^am  dcftituto  tcflamnitocorruJ t  Jegata &.  iSdeicon: i£ eo  td tamento 
.ebca^ec-tjfedudcbuirellcpnstotvtcoima  lUitsrauoncmea  conlctua- 
I H  mli  id  coetcendu  dolum  cius  qui  a  tcftatoie  tantopcie  honoratus.nihilo- 
'mnt\s  voluntatem  cius  atcumueintc  voluilict.  At  cieditonbuv paterms  co- 
jtafiibi^tutiunpuDillatcnieundcmquelcg^iniumlieredcin  ,&pupillans 
ItcreJic^sabiiitdlatopofleirorcm  agcre  volcntibus  ,  nOobflat ,  quinimo 
tiuct  ratio  iuxis  c6mun)s,quia  non  eo  minus  vcrum  cft  lurdas  efle  hcrcdita- 
«s,a*fcoq  ue  vnam  clfc  herediutcro  patt  is  &  fili  j.Mirum  ergo  r.on  eft  mmo- 
res  doli  fraudifqi  probationcs  tcauin  pro  aeditot  lbus  patcriiis.quam  pro  lc- 
i;«arijs  pupilli^i  conua  minus  Uuen  legitimo  hercdi  pupilli,  cidcmq-,  fub- 
'Jtuto  contra  creditorespatris.quamcontra  lcgatat  ioi  pupilli.Non.n.egcnt 
a-ditotcs  pattis  «I  prartor  ijs  faueat,led  tittlm  nein  eoru  periucicm  faucat 
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Icgirjmoin  i  ..bcris  hercdi :  iecundaritm  vcrb  tabul.  lcgatirris  &  fi-eic6mif 
Ibrns  no  fiirfuvtci  vipixmi  lcgainio  illi  hctedi  n6ratterct,qui  nec  vllo  ir.di- 
ge .  fauorc uim  tutus  lit  auxiiio  uuis  c6munis:(cd  illud  prctercaiequiritur,vt 
preior  'is  raueat  coiciuado  lc\_a:a&  fidcicdmifia  q  •cipfoiurc  interciJeritt. 
1'icuh  autc  «&  .1  ns  c]u  I  bct  n,jgi:;iatust.ii-:l'otcilcdcbciin  coceJeodo, 
ne;uic-j:ia  imisratioi  c raucat.qua  r  coccJcndovtfaueat.quiaiionrauc- 
re  ia.ilws  cft  tfuav  faicrc.  Scd  &  li  fauorc  aliquo  indigerct  Lgusmus  hercs 
p     ii  torDa  lcgacarios  ,quomouo  ind-get  ptoculJubioaducrlus  pateino» 
creduorcsqui  habctitiiirecon-uTi]  tun.iata  intcntionem,facilius  tamcn  clTct 
Vt  d  fiiucrei  pta-tor  contral<.g4tanos  qcotr.t  crediiorcs,quiacirca  legata- 
ims&  rideicumliarios  116  1  ili  dc  comodo  vcl  incumo  io  pccuniario  difpu- 
cacuc,  uemq.  dc  tcllacorsvcduiuatcc6(eruadaiiecircuniueniatur.  Accirra 
tvc.litorcs  piternosagitiu  depatns  famaipla&  exi(cin'.atiorc,quc  proml- 
dubioicdeietur  li  fubiiituto  pupillari  eidcmqi  lcgitimo  hcredi  cotra  cos  t'i- 
uciciur.Vedcnda.n.client  ipims  p.uris  bona  ,£V  quidcm  fub  ipliui  patr.jno 
tnuic,quc,  rcs  p.iblic  j  tcmpcr  wla  clt  habcrc  iufamia,ncdu  imuria,  d.l.pttcr- 
f.im./.prtmtgfMdu  i}.I).yut  tifraud.trtd  luqi  tito  mdigtnorclt  lubfliluttis, 
i3citiq,Iegiiiti*pap:lli  licrcscui  laucaiurcotiapan-sucduorej.cpaioruijp 
bi>H  bac  qui  teftatoris  fui  rami  ortcudit  quitu  potefl  ,  q  qji  cogitat  decrr- 
cumucntcnda  litum  ci*  \ oluntatc.        ctii  ratio  facit  vt loge  immi  j (aao- 
rabilis  lit  c6tra  crcditore»  patctnos  fubllitut*;idcmq;  lcgitimushereinwpii'- 
Ii,c:mi  omiila  caufafubftuutioni»  hcreditatem  pupilli  rcaiiet  abintclrato^ 
ilexfubftitutionc  luxccdcict.Na  qui  fuccedu  cx  Iubftittitionc,licet  veUctV 
tendcre  116  tcncri  fc  crcdi.onb"  pattis,  nihil  tamcnfacit  fjbJole'  acpcr  cuni- 
culos  vt  drcumucniat  voluiuatt  tcitatonsdcd  tatiim  iusquod  habcrclcpu- 
rat.tuctnr.  Qujvet6iublkitutioiieiiiomittit,&  iuhiloniiiiuj  hcrcdititcm  pu- 
pilhab  intcllatorct;net,ncpatc-.niscrcd;toiib*ccncatui,n6niodorationcm 
iurisoppugnat,(cdetii  mdicitiin  ipfun  patns  quod  pcr  fuccelTiomjteUame- 
tarix  icpuiiiauonem  dellituitur&.  cucrutur.  Abfurdu  giturforct  mclioru 
cileillum  c6Jiiionis,qiiod  ad  patcrnos  crcditorcs  atuuct,  q"fi  ex  (ubftitutio- 
nc  hcrejelKt,  cum  ipic  ticundcm  conicquatur  ab  inteflato ,  immo  hoc  am- 
p'iu$  q.  lcgata  &  fidcicoimlu  nuila dcbct^u^  cx  fubftitutii.i:cdcbui(lct,iiec 
ei  prodcdc  debeatmalum  coliliu  quod  lubuit  circumueniendx  voliltauj  & 
ramx  dctuncti.j  quo  fubftitut  onis  bonorc  &  bcneficmm  acccpcrat.  Dcmqi 
ctlni  110  nifi  pcr  cu  ftctciit ,  quomintts  hcrcs pupillofucnt  ex  liibftituuonc, 
n6  debet  recufarc  quominus  cade  fubcat  coduione  quS  fiibiie  cogerctiu  ,  li 
hcrcditate  cx  fubititutione  retmcret, libiq.  ilcbet  imputare,  cur  lictit  fuhlti- 
tutionc^ta  cV  hcrcditat^  ipfam  pttpilli  n6  omilcnt ,  li  pluscxca  incomreodi 
timcb-it,qcommodi  (pct  abat ,  ciim  firiret  aut  fcire  dctKrct  (e  non  podc  fibi 
acqairercpupilh  hercditatcm  vnitamiacu  hcrcdnate  pauts  qum  liocinlo 
ctii  patrrs  a:n  alieno    obliguct.  Quid.n.rcfnt  (iuc  quod  ad  creditorcs  pa- 
tcmos  attinct,(iue  quo«i  ad  patrcm  ipTum.an  is,qui  fubftitutus  fuit,  fnccedat 
ex  (iibftituuonc.an  ab  intcttato  dum  ci  iplam  heredicatcm  rctincar ,  m  qUa 
fucrat  fubftuutus-Et  hoc  mmirum  cft^uod  lobanusdiccre  voltnt  ijj  verbis, 
AUttfmn  &Iifr*ttrfmt ,  omttf*  ttuftt  ttfittmentt  td>  tnitfttut pejftdthu  beruh- 
»«r«,fupple  (quod  li  exprcllum  (ui(fct,err4di  occalioncm  Bartolo  prxcidi/Ici; 
><ec  ttmrertdmrtbHt pdtemn ttntl>ttur,<jHodf*ni  ttkfurii tftt.liibuit  n  Iu- 
l.aiiutproabfiirdo ,  qnodfaniabfurdiflimumfucric.vcmchorlitconditio 
lubltituu  pnpiuaruanufdcmqi  lcg.tiuu  hcrcdij  ,&  bcredjutcin  pupilli  legi- 
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timoiuic  rctine.tij  ,quam  fubfumu  cxcranci  ix  lubiUcuuore  fuccvde 
qu  mtun.  id  p.UCTnoscrcditorcs ,  vtcx  cr.quot  illc  coix.Uiiu  ti  bi  ; n.mi 
ciiiKicmqje  lcjic  pup:ll  hcrcdcm  cogcndum  rcipoiidcrepattniiscrc  iitori- 
hus,li  ouulla  fubuituuonc  j  •  iTidcat  lieiedujtem  ab  iiitciuto,»  .fcr.il!  us  ni> 
eli^ir»jiurpcreraUicr5c  ir.diiLiiCttivcruni, Ptipilli  abftcmi  hcrcJcm  quem- 
libctipr^cureadiuuaiviamctlencpacris  crcdiroribus  fKislacere  ccnc&uu, 
lcdciimc4cxce|>tioiKmy//«^y»'i'«r*//w//.Nani  qcivS.  lubfxitutui  &:  lcgtt.he- 
rcciipiipiJii.n  abintclt.tcoheicduatem  ictincat,noi  ob  idter.etui  ad.is.i 
lu-iuim  p.itrisccjam  prrtoris  autoritaieexfoliiciidum  ,q>  lit  Ic_u  u'n  tn  I.ct*. 
pitpilli,fed  q>  riicnt  a  patrc  fubfunitt.j.aim  li  f;:bllitutt:s  r. oru.ilct.liatid  du 
t>ie  rrnn  tcr.eretur.  Ergoctiaiifubltitutus  Canttim  hicnc,noi:cc:.r.:;  leeiumuj 
fucccllor,puca  omninocxtrai.eus,arque  ccipcllcndusenc  credltoulHlJ  paccr- 
nis  reipodcrc.ciim  arque  fubltuutus  lic  a  pacre,&  hoc  ampliusliabcat pupilli 
herediucem  ex  fubiUtutonc.ltaqucqiiod  Vlp.icfcrc  itiliaii.in  hoc  inclinallc 
vtputarctfubmtutumetiampaciisoncraftibicuruiiit  nili  adied.-o  quoq,  if. 
UTnbonianidl.quadoquidcmincpcc  dictttii  liKiiiiaiic  lul  anum  m  cam 
fc  ccitiam  ,  quamvcrbis  tam  apcTUsexprefrilet.vciiuii  porucrit apertion- 
huivcuin  C<x\y\\i/nfi fubjhtutus  nfntt  )  de  quociimque  /ubibtuto  aaipi  dc- 
bet^ttuclcgiiimusetiam  fucccllor  ilfciit,lit;c  cxuancus.iccmcjueiiuccx  iub- 
ftirurior.c  ad:cnt .  liuc  fubllicutioncm  omiicrit,  duinudo  ab  iucdbtu  teiieac 
puptlli  hcred  tatem. Et  infumma  trescaftis  m  hacqu.Tft.d:li;rgueitdi  funt 
ex  iplijluliatu  verbis, l.dc  pupilli abltcnci hcrcJc  illo, qui  lic  canuim  legiti- 
rntts  non  cuam  fubmtutuj,Hcquoprimum  Iutianusloqiiitcirc(»l<KO,<fo/*<Ve 
a^Htfhtrtt  n  txtittjjet.  \  l.de  pttpiili  hcrcdc  fubliitiitu  qtu  fubfliturus  tan- 
turn  lk ,  non  ctiaiu  legir.pup;lii  hcrcs.  Ad  huiK  cnim  pcitmet  illacxceptio, 
Kififijfflttnttu  ttf*tt.\.\ L  ue co  pnpiil;  hctede  qtii On.  fuoliictutis fuctu &  hc- 
irs  ik  lcgiumus,  led  qutomula  iubltictitu>i:e  lucccdcrc  matueiit mrelcgiu- 
nu  heredis-dequoin  d.verf.M/io<fHvt.Pniuo  talu  1:011  cuirpellicur  hcrcs  pu- 
pilli  refpondcrcp.itcrn>s  acditoi ibtrs  licet  ijs  iplo  Uirc  cencp.tur.Drgiiu.ii. cu 
ptitaiprsEtoraiiDciKficmm  abllcntioniscV  icparationis  conicniccqiiod  pu 
pillushabuu,aim  veniatcx  ptouiJenua  lcgis  poutisq ex  iudiciop.-itrts:  po- 
Iterioribusvcroduobtiscaiibuspupilli  herej  idcmqt  fubibcutus  uon  fblljm 
uncturipfbuircacditoributpatcriiis  propter  ccinuxtioi  cm  r..nn  hcrcJica- 
tum  quam  xris  alicni,icd  ctiam  a  prrcorc compelti:ur  vt  ijjs  (acisficiat,  can- 
quamcui  non  poffit  prator  iticctiirere  &  faucre  ,quin  laciat  iniuriain«?c  vo- 
luiitauck  famarpatns  e.x  cmu«.  tud.cto  hic  hercs  pupilli  ve)  l.iccedit ,  vel  iuc- 
cedcre potuit &  debuit,(i  dcpatns  voluntatetaiiiaqjcconfcruaidjiam  fo- 
licitus  ruil1et,quarn  dc  lucro  tibi  eaptaiido  cx  pupiHan  hctcduate  ab  irte- 
iiatorcccnta pofi  rcjuiJi.cn.  vlui  fuhfritiitioncm.  llla  iguui  luliani  vcrba 
CT  fntdem  mpuni,  non  iicaccipieti<ia  func  quaii  fubiiitutus  hic  idcmquc  lc- 
gitimus  berespupilli  non  fjtcogidus  rcf[>ondere  craiicocbuspairis,  tcd  ica 
vtnoniitcogendus  przllaretccata  &  lidcicommiila  in  pupillarihus  Mbvlu 
rcl!cla.i.vt  n6  mcurrant  pccnacdicli  fi <fuil  omtff.cnuff.ttfijtn.  ln  eo.n.  quod 
pattiscrcditonbcis rcfpondcre  cornuu,pcxna  nulla  pacicur.lcd  mrc  commu- 
ni  ciciim  vtitur,ncc  ad  icparaciunis  bencriciu  fi  fauort  admitcnur.  A't  pmvJJ 
fcnticetiitcnereturadicgataili  ridcicoinmiira.qux  ex  turis commuiusra- 
tioncintCTcidftunt.Quaniquani  itltid  cerccmirum  vidcri  poicit,CLrnnn  rc- 
neaturhicfubfbtutusccia  lcgatSnjspupilli  ex  edicloj  ivetons  cun  pvartdc- 
tus  ille  pupillaris  hcrcdiutis  ab  intcliaco  potnis  quam  cx  tublbtUUfitiis  cau- 
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:a  eii:ic  d.r,nc  oncrbus  patns  pupilh  hcrcdius  rmplicaretur ,  mar.is  iit  ic" 
falfus  li  vccaeft.  tuliaiiifcntcciaqiur  noeo  miiuijxn  ahcnopacris  illuob- 
!trii:gic.  Sed  tcfp6dcr.du  cll  qtiod  ia  attigtmus  furhvcrc  vt  non  lit  in  dolo  aJ 
ho^  ue  pocr.i  cdicu  fe.itiac  lu  dolo  autc  no cllc  illu  qui  aliquid  facit.eo ani- 
mo  ckniie  vc  tibi  profp'aat,licet  ui  iuic  errct.nequc  libi  reueiacofulatJHice- 
.;::nd.apitur»non  dcaf  n,l/tdeifiJe^e /ttrt.D.dtptttt  ixred. 

e  r  ro  r~tTrt  l  vs!  " 

Decdtih.cutut  mentitfitut  ]  quxlttum  40.eo.t1t.dc  ak quir.het cd. 

x  hisquxpioxiwe  dixnnus,n6obfcuie  appirct  quam  talfum  iic, 
&  a  Uifuiii  mentc  lei.fi.iq,  alierum  quod  lilb  Vlpiaui noinii.e  rc- 
latu  clt  ii!  I.<fu*fitum  ^o-eod.tu  de  acjutrJstr.  iuhaiui  in  illius  lcgis 
ipccicfciipiillcfub(cicu'uiiii:idcreincdidtu  ,  Si  fc  in  pubcris  m- 
rnifcucru  hcrcditati.Nam  ptxcec  id  quod.vt  ia  ofccnd>mus,  in  pix>.cdct:bus, 
alia  fpccics  eft  qux  uaiTatur  in  d.t.futfitum,i\ia  vcib  qux  m  d.iJulnttius ,  v- 
bi  verba  ipfa  luliani  tctcrutur  (  ciim  111  dJ.tjutfiium  uacTctur  dcfilioimpu- 
berc  exhcredato.ic  in  l.luli*nus,d<  tmpubcrc  uiiticuto )  illud  eua  colt.il  non 
d: alio edicTa luhaiiu fcnfifTe  ut fcnticc potudlc  111  d.ljulutnus,(\\\tn  1  de  1II0 
juod  propofuit  prztor  aductfus cosqui  omiila  caufa  tcitamf  ti  poffideat  ab 
n-.LeTatoncrcdiutd.  Atqui  ccruflimu clt  cdicTu  illud  116 pcrtincrc ad  crcdi. 
io:cs,quibus  ex  c6ttacTu  al.qiud  debeatur.fcd  caiuiu  ad  legacanojcV  fidcico- 
iiios  .quiancccaufaviuucdu  netcflius  fuic  fuuurredi  crcdjtoribus 
.icfcr.cb.quippcqui  i.on  comir.us  faluas  5c  mtcgras  habent  fuaiacTjoncs, 
quod  hcrediuscx  tcftamcto adica non lit ,  h  modu  aiW.uttjCG  poflidiauir, 
jtudoquidc  Si  ti ab  intellato  quoque  icpuduia  cllet ,  ndiuque  iucccflbicm 
.-cbitoi  uliquirtet,n6eomiiu'i>fii:.>iaaedii  clfct  crcd.tonbus,  velpcrnuf- 
fionfi  in  po.leiT.on6  vcdiooncmqt  bo:  oiu,  tot.tit.Qutl.cx  tau/.m  pejf.em & 
de  rtlt.autir.iudic.pcjjid.efr  -jcnund.  vcl  a  likoqui  bona  vacantta cx  lcgclulu 
occupallcc./.i.cJ'  p*jf.D.dttur.fife.iunl}J.auidd  <)6.$,i.de U^at.x.  Legataras 
verb&  tidcicommillanjsxquitace prxcor.-a fubuciuiduiii ncccllatibrwjc  vt 
portenc  confcruat  1  legata  Si  n\:cic6uulla,  qux  alioqui  ddbtuco  pcr  tepudia- 
uonSieiTaircuio  iploiutcincciadillcuc.  Ac  116  dc  illoquaicbat  lulunus,an 
pupiilaris  fublucucus  cencrctur prxllare lcgauo.  tiJeicomilfa  in  fecudista- 
fcults  rchcTa.fed  taniin  an  copcllei  dus  cflet  paccrnisaeditoribus  rctpoderc. 
Nihil  crgoacunebai deilloedicto  ctaclarc m  hunc  lcnlum.vt  m cd;ctu  11. ci- 
dcrcdiccreturfubititutusquixtialier.opatiii  adcudo  pupilli  hcrcdit.ice  le 
obltrinxiilct-Nullociiim  cd:cto  tndigct  vrcdicorcv  j>accim  vt  parata  h.rbcat 
acTion£  cotra pupilli  hercdcm, qutfquis illc  iit  qui  heicdi tatf  pupi llai 6  pof. 
lidet iuncTa  cu  hercditate pacccna, (ed indigcrcc  hcrcs  iplc aliquocdicTo  , ti 
quod  ellet.cuius  potctlace  fuccurn  ei  poftct  contra  fuinma  luris  rauanc; ,  nc 
patris  cccditonbus  fatiifavcrc  cogerctur.  Rurfus  cdictu  illud  ctiali  ad  crcdi- 
toresquoq^  pctuneict.quod  r.cmocx  prudcnubus  vnquam  Jixic.non  alio  ta- 
tnt:  cafu  locum  hafccre  potfet,quam  quo teftamei;u  taufa  ninilia  poifiderc- 
cur  hercditas  abuitc(iaco.At  m  dl.t)u,i/ttum  tracTatut  dc  co  iubiiituto  qm  6c 
nthJ  hetedicatis patci  ruc  atungat,&:  aiiqutd  proptcr  pauu  volutatc  habcat. 
Ecgodc  illo qtti  mccclTcrit in ipubcn cx  lublritutionc  pupillau,  qux  quaqi:& 
ccliaiTtentu  mi)  judiau  umc  p  ini',  <:ttJ.P.ipuuaiius  %.ijednetimpmb*ns.D. 
dtinoff.tt(ii Nec.n.propcct  pauisvoluucf  quicqnahal  ctttfubiticutus  qiu 
jyupilli  hcrediutcru  ab  intcltato  pofliderct :  No  potetT  igicut  Iul.aiius  dc  illo 
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editio  ttaciaifccum  traclauu  dc  fublUuco  pupillari  aitquid  habfo  proetet 
voluutcpatn$,caiustain*  hctcduatc  &  cx  Gettaoacnco*;  ab  mtciuu.  •cpm 
duucrit.ScJ  ncque  Marcellri  m  fua  illa  ad  lultat  um  r.oia  dc  hoc  cafu  kaiMe 
quopupilii hcrcdiusperfubluuitiim abiwcltaiopofli  catnr, cx  raapparct 
^d  ftiniiioquamadhibuic.Aiifubaitutiistilioiinpubcti  fi.lus&exailehc- 
res  inftitfttushKTKi  paire.aiicx  parteiatuin,noaiii  raiiont  h.bct  ctu.m  q, 
eoex  alle  initttutofipaterna  licrcdiutc  rcpudict.r.cccuc  fit  cuiiucit  t.nbulas 
pupiilaresdcftitiitoin  totupamstcltamcto.iicmmepatris  hcicdnatv  cxco 
adcute.quod  nolimilitcrcucnitadfcnpto  cohcredc  qui  adicritpiotiia  par- 
te  Quid  veriWerc.i  an  patru  tdtame.itu  delttwtam  fUcr:c  tabiiJ.tquc  pu- 
piilarcs  ranuctn.t  necne,u'pupillihercditas  abintcUato  poflidtauit:  Imn  6 
Uuto  luftiorcni  caufam  habct  fubftitutuj  coiifcqucitd*  ab  mtcttat o  pupilJa 
ns  heredita;.s*iim  fuit  illc  foius  inltirutns^ocairqic  tcltamcti  patcini i  cau 
lam  reptidiaceiim  hoc  cafu  n6  nui  r.b  intertacofucccdi pupillopollic.  C.im 
crum  adcft  coiVrcsq.ii  paccrnihcrediuccm  profjapaucadicrit.ktH  116  co 
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ttunuaintcltaticxitum  ra,efcp>flicpiipillu$,ncmii:cex  lubttitutiorepupii- 
ktt}  tucccdetc,  lac  lius  tani*  clt  vtei  cx  tcltan  cto  fticccdaiurJU  volctc  fiib- 
fticato.cui  proindc  tato  magis  impurati  potelt.cnr  t.a  ut.im  patttnj ,  icd  c 
ti*papiilarehcredi;a:e  ex  tcftameiito  adicc  iioluerit.prarfcttim  iiab  mtefta- 
to  ictineac pupilLrcm.uim  tamcn  lccundu  Maccclli diltn  itiior.cm  dicendii 
clfciVi^utiiidtceocafuquoadelfetcohcres  qiu  pateii.am  hcte.iiuccm  pru 
Uiajioiroonea^ijliajibt-iu  rorcfibltuutoiinc  niccn  onciupncnstepudiau 
iprius  hereditatc pupilli  fucccflioncm  amplc<!tiJr.cc  tantum  ab mttttaco/ed 
cna,quod  magiscit.ex  teltainemo.  Quito  mimis crco \ olnit  Marct  Mus  fub- 
fc:utummadcrcmcdictumy77iiii«ii,i/1r.frfw/:,,y?W  fiabirtcflatopoflWe- 
rethcrcdiutcm  ptipilli.quam  pollct  impuni pnflidtre  cx  cettanKlitoqnoq; 
aaitnm  ad  patcrr.os crcditorcs?  Na  nec  aiio coioreprartor  cocrccc  eoi  ,jui  o 
miiiacaufa  tcftamcnti  pollkenc  hercdnaictr. abuncftato.quamalxal  eat 
hcreditatemproaduacxccltimcip.qiixrciiera  ft.ic  repudiau ,/ (tftokfxu 
twtaJ.fefjnfin.D.fi^uetmf.cMiptfiatn.  Scd  quicqiud  Marccllusicnfenr, 
Iubanus  certi},  tatum  abclt  vt  fcripfeiit  fubltitucum  hUuc  iiutdcrc  in  ediflui 
quancum  ad  patcri-os  cicdicorcs vt i  $  teticatur.vt r,ec  .p/ius  puptlJj  lcg.iurnj 
&rideic6milfarijjtciiciic;inidtbctepuuucrit  iccund;iinea  qua-  fiipt  riore 
capitediipuuuimus  cx  d.l.  tuluuim >.>n  t  tr(.mli*tjt,t.  Qiiod  li  no  ptiuiiu  locnm 
eilc  cdicio  tauorc  legauriuiuc\:  f.Jek6milurioruin,qi7ibus  (olisediftum 
,pdcfle  potett&  foict.pottntiic  pmarccidem  cdictodtbctc  locumellc  fauo. 
rc crcdicorum.de  quibuscdidtum  nec  d:xrt quiajua.ncc cogiuutc  •  Kcc pu- 
gnacquod  dtximus  incaluiianum  tuillc  fcncencia.vt  pjtaucr:t  fubftitiitum 
pateni]jcrcditoribustctp6deicc6pcI7cndu.Ia.n.oltcndimusitac6fcr^^^ 
&  fcnbere  dcbuilie ,  nfi  proptcr  cdictttm  aliquod pratons ,  fed  cx  met a  mris 
crailiiraconeproptcr  vi.iti  cu  pauisherediutcpuprli  hereditatcm.  Hu  m- 
rniru  ratioiubuJ  vift.  ir.terprect  v  cog.mtur  tateii  quod  nos  volun  tn ,  116 pof- 
fc  locum  ilium  luham  mtclligi  dc  hoc edifto  fipuj  tmijf.tM>([.t,fiatn.  htrttj. 
mb  tnteft.ptjjid.  led  comir.ifcuntnr  ncicio  quod  aiiud  ed  ttuni  cuiuv  i  ulpi^m 
mOTdoalibitaiftaiic ,  &  qiiocauum  lucncncpupill;u  i,  hcrcditatcni  ha- 
berepotlctqui patcrna  rcpudialfet.Quod fi ltaellct ,  ftvuc.ttut  fjbftitutum 
uuim  humiinodi  cdicliim  mcidciet,  n6coinagiscopcllci:diiin  cicdiconlu:!; 
I^tetnisrefpo^crc.tcd^cotrario  atccduma  pupillihercdiuce.vtncc  ab  •- 
l  liuscrcditoribusncduni  a  patctnis  COnuenili  pollif.quodvtiqucalnl.ar.i 
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lcntentia  alicnu  fbret,  qua:  illa  fempcr  fuu,non  vt  pupill^ns  fubftitutus  cjni 
patcii.aiu  hcrcduate  repudiaret  pup.Llarcm  cdfequi  non  polfec : at  ex  diua 
lo,vthocipfoquoJpateiiiarepudt.itapupillarcnmplc^tcrctur,pacernis  quo 
quc  oneribus  oninibus  fe  obhgarci  Ec  vcrb  ii  luliaiu  icntcua.tiue  Marcelki, 
liue  potiusTnboruano ,  rcprehc;;dcd  1  vifa  elt.quSd  iuipuguet  vuhure  pu- 
pilli  qai  fc  falcc  potlit  hab.-rc  te.l.imV.iuriii  iuccetfoLC,  quanro  mag*is  repie. 
hcndendu  etlet  cdictu  ihuJ  coiimiciiuuu  quo  iv  qui  paterai  hocdua:em o- 
ninilll-t.pupillarc  conlequiprohibaetur?  Au:qiiafionteaudcrctqutsluIia- 
num  teprchcderc  qui  nih.l  mii  lecunduui  rbrma  cdicii  tclpo  Jiilcc;  Scd  quid 
oSfccroopuseti  iunouo  llloedicio  comminilce  idoaut  inccrprccidolabo- 
rare  ,cuin  in  d.1.  luiuu-.ut cxprclfam  lubcamus  hac  ipfain  luliaiu  iencctitia, 
eamque  lic  conccpta.vt  dubiwri  ron  poflitquis  iplc  lcnfcnt  de  illo  edicto, /f 
yuu  9mt{f.cAujj.:rfl-im.<^M0W'>  e  uni  apcrtJoubus  vcrbis  potuillct  id  cxpiuui 
quam       Aluifui>i(tfijrMtrfi,it,tmij}a  cauf*  ttflamtnn  *b  tnttilitffofjidt 
btt  hertdittUtm,  &  futdem  tmpunt.Nee  entm  vidttur  veluifft  fr*:i4*rt  tdtBS 
tjuijibi  pnfptxit  nt  ontribui  pMrtt  ouptllt  htrtdittu  imphcMttwr.    Ex  quibus 
verbis colhgo.ft luliani  feiTtcnuaillaeikt  cjua:  cxt.it  111  d.l.  yutfuum.  madtrt 
tum  m  tdtilum fift  tmpubent  unmifcumi  htrtduMi .  dc  ilio  intcUigcudature 
qut  le mipuberis  hcrediuci  ab  inceftaco  mifcuiilet.non  de  illo,  qui  c\  lubtb- 
cutionc.  Quod  veio  raoonis  loco  fubucicur  ,  wwfm  ludicmm  partnut  tppu- 
gn*umt,non  debert  exttdem  hertdttMe  lukptamctnjequijvuiitKtUaJuxi' 
picndum  VI  patris  tudicium  oppu^nallc  diccrctut  lublltcucus ,  iwnqmpa- 
ternam  hetcdiuccm  ccltamencan.tm,fcd  qui  pupillaccfubttiiutionco»wifir- 
fet.A!ioqui earauo  hocuntam pr.jbarct.fubltitutumqui patcruam  mtlitu- 
uonem  repudiaillc.nihl  dcbc.c  ior.lequi  cx  cidem  iieredjute  paterua,quod 
ad  16  noa  pcrunci  ct.ctuu  de  eo  co  (ublututo  .ij;aiiius  qui  nihilpatctna:  atti- 
gccit  licrediuussfolamq,  pupiih  hcrciiiute  icgitima  habcrc  vcfit.  Ccim  igi- 
tutde  folapuptlli  hcrcdiuteiractarctlulianus,  intellcxitctiadc  impugiiato 
iudicio patris circacadem  pupilli hcrcJicaceni, o.'  cotucqucntct  11011  alu  ra- 
tionc  quam  per  fubliituuotm  pupillaris  repuJiauotiein,  quia  pupillai  is  fub» 
fticutioiudiciu  elt  pattisjtcec  lit  ccdainci.cu  inipilli,  vciadixitniis.  Ciim  vc- 
Ii>Iuuanu>ilhidagcret,no!ivc  pupillarcm  fubllicutum  ab  hereditatc  pupilli 
tiuc  cclUmentaria  liuc  legicima  fubmouccccicJ  concra  vt  probarct.patetius 
quoqicrcditonbus  compeller.dti  eu  icfpondcte ,  tatcrdu  ctt  rauoucin  hanc, 
11  iultani  fuicaccipi  lic  oporcere ,  acli  fctipcu  cllet  fubllituiu  qui  parcntis  m- . 
dicium oppuunauic circa  pupilli hcrediutcm  tcpuduotlo  pupiiluiein  fubfti- 
tutionem.iuliil cxcadem hcrcdiutc conlequi  vcl  Jcbcrc  vcl  pollc ,  qum  hoc 
ipfop-itcrms  oneubus  ommbus fc  ohligct ,  pcrindc  acti  dcfuncti  pauis  no» 
moJbiuditiuJcdcua  hcred.caccmai;iK>uilur.ciimponicci  imputaucurju- 
dicium patiisrcp  i Jund j circa pupiUJ  h.-redjcatein ,  ipfani quoi^ heredita- 
tcm  non  rcptidia  icric,ic  cccincre  mawfi  it,quam  (cicvai  vuiuin  aliquando  - 
fuitVecumhcccdiucepaLris.  At  ruttus  iecuitdtiin  hanc  mtetpictauoncmt' 
nepucrit  1  atio  luliam,&:  ttulcus lulrauus,  qui  ad  qucltioncm  propolium  de 
fubfticuto  pupillan  nihil  attingentccx  patetna  heccdiuteJcJ  canicn  aliquid 
proptcr  pattis  volunutcm  h  .bcntc,  rclpondcat  inodere  iliuni  in  cdictuin^ 
tmS mttjiuto pupilli  heredtiutm  pojnd-M:  ijtuit  vcrb  isqui  habcrctpupiilj  iic- 
rediutem  ab  inteltato,  crcdcndus  cllec  aliquid  iiabcrc  pcoj>cct  patris  volun- 
uteiruScd&  qu^rcscilm  in  fpccic  dJ^utfitum,  agatur  dc  fubftitutoqui  ide 
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futtit  4 patre cx  toto ailc mftitutus  &  lmpjbcii  cxhered  ato  fubfntutu;,vt 
bauimus  in  prxce.eiitibus  .quomodo  rieii  pollit  vi  lcgitin, an-  pupillj  hcie- 
ditatc  abmiettato  retineat,  qum  habeatpaten amquoquc  vcl  .1  iutuj,tan- 
quamcum  pup.llan  cdiunctam?  Siquidc  Jclhtutnpatr.stc-ltjirci  :,,  i  a  .:i 
MCme  cit.vt  cxhcre.iatio  conuat  non  inmus  quam  c«cia  ornnu  a  k  1 0  tefta - 
jiiciitocdil:cuta,  /Jipatrtnui  u  §.tx  leftnmentt.  D.tU •io.ltbtrtj.  fi/t ,  i^.Jj.Jt 
bon.poff.ct»tr.t«bul.»c^xom  evtpatris  heteditas  qu.rcxicltanicmofuci.il 
dclaca  heredi  lcr.pto.eadcm  ab  intcltatoderetatur  hlio  tanquam  fuo  hcredi, 
&  ncceiTano  ci  acqmratur,quod  vbi  fa&fi  cft.qufd  rcterre  poted  ,poite  a  vti  il 
i"ublt:tiitus  hcrcditatcm  pup>lliexic(tamcntonabcai,au  abintettato.  Notinc 
vtroquc  cafu  vcrumelt  vnam  cflc&rpatns&  hli)  hercdnatf.atq,  lt.icon  ,x- 
tum  xsalicmi  vtnufq,  hcrcd:tatis?  pr.rcipuc  Cuin  noiipoiiair.uscxhetcdatu 
illuni  polt  quxlitam  libi  ab  mtcftato  patns  hcrcditatcm  fc  abitmunlc?  Etii 
enim  abltinendi  bcncficium  imploraiepotuit  quandiu  vixic,  li  tan-.cn  Jeccf 
Jcnc  anccquamunploiaret  ,non  tranfhuttii  idein  bcr.cficiuad  hc:c  'cincx- 
traneuni.ncc  lideccllerit  antequim  fcirct  fcheicJctn  extitiiic,  ad  fuum  \c- 
tbScneccilarmm  hcrcdctn  itatranfnnttit  limortis  fu^temporciusilfud  nbi 
cornpetete  ignorauit,/ \fi <juti  fliumfum.  7«f.I.  1).  At  4rjuir.ljtred.Nci.  cllc  )•;:. 
tarettJubrtitutuni  hunc  lihcrcditatcmpupilli habe.u,  quimuis non nifiab 
inteftaro patris  quoque  hcrcdcm  eflc ,  ucc  vlluin  colorcm  habcre recufatiji. 
quornimupaccrnisquoquccrcdjcoiibustciic.itur.  Dc  quotamcr  foloqu.c- 
r;tur  in  iJ.tjU4.fuum  vt  iiHclhgimus  non  tancum  uicptam  cflc  rcipoiilioncm 
ad  quxftioneni,(cd  ipfam  quoquc  qiixltioticm  ridjcotam  tllc ,  planeq;  indi- 
gnam  Iuluno,nec rninusVipiaiio.  Qujd eicpdicendu  fupcnlt  vt  nos  cx  tot 
non  tamdiffiailtaiibusquinuncpti)sc"c  abluiditacihuscxiikcnuis:  Id  vnu, 
dequoiamvixputoquiiquanivcl  taccr.cibus  rohis  dubftabtt ,  Tnboniam 
ciletftaomiua.iiJ.ianifcntcmiam  pcffimecorrumpcntis.cv  Vipiani  nornine 
non  fine  mala  fidc  abutcr.tjs.   lulunui  enim  fpeciem  illamii  acraucrat  in 
quapupillus  hetcs  i  patrc  inltitutns  proponebatuc ,  ciquc  datus  fiibltitutui, 
idemquc  legitimus  hetcs  qm  ounlla  p-.ipillati  fubltitutior.e-potcrai  lurc  fuo 
lcgiumam  pupiih  htrcditatcmobtincrc ,  vnitam  qitidem  pcrir.decum  pj- 
tnj  hereditate  c*  liimnio  iurc ,  fcd qux  tamcn  projnet  hli)  abltciiiioncin  vi- 
d.-batur  fcparata ,  vi'de  raro  dubitandi  nafccbatur ,  proptcr quam  vidcrctur 
non  cllc  compellendus  fubltitutus  vt  paternis  crcditoribus  rcfponderccTn- 
bonianus  veii  eandcm  fcr.centi  aiw  dctotlitad  cafum,  ii  nofl  contrariuin.fal- 
tempcorfusdiucrfuniinquopnpillus  fucnc cxhercdattis  ,  ciqueiubitituiii', 
cxtrancus.qui  idcm  fucrat  i  pattemlticutus  ,&  m  quo  nondcalioquxntur, 
quam  vtrum  poffit  hic  fubltitntus  fepararc  non  quidcm  heicdit.ues  qux 
nunquam  coniuncXr  fnerum ,  fcd  tcltaincnta  qua  pater  &:  libi  &  filio  iimul 
fecerat.lntcrquos  cafusdilfcrcr.ua  cuidcns  illaclt ,  ii  qnxraturan  patcrnis 
creditonbus rcfpondcrc  fubltitutus  dcbcat^cjuod  ctiin  hct cditatts iudx  tuc- 
runtfuohcrcJc  inftitu;o,quamuis  poltmodum  abltincnte ,  ratioiunscom- 
tnunis facit pro crcdiionbus  patcnus coiuia (iilillmituin.ncc vllotgcntill» 
edicto,fitie  illo./7 yuis  omijf.t4ujf.ttji.i.dcc\\.io  hucufqi  d>ximus,  liue  alioquod 
intcrprctejconimimicui.tur ,  lcd  c  contrario cccrct  fcl-! I  liuttH ahtj*:o :  \ t  ei 
concra  creditorcs  fubucnirctur.quod  porro  nnllum  habct.Cum  vcto  hcredi- 
Utes  iunctxnumquam  fucrur.r,  t  on  ioliim  nihil  clt  qticd  bciat  procieJ:;o 
ribuj pacernis contra  fubftitutum ,  lcd  neijuc  locus  quarUioiu  vlius ncUnqni 
<ar,vt  nec  vili  cdicto  pranoris,quia  velis  qua  fubftitutus  cl t,fuc: ful u >  j  p.i- 
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trcinfticutujj&cunciuiulcft  quod  dc  (ccundis  tabulis  tta&ari  poffit^ciU- 
tuto patcrno  tcftaincuto,  vcl  aliqtii  habcbat  coheredc ,  quo adcuntc  confic- 
m.ux  lint  vtr.rq  ic  ubjLx  &  paieriix  8c  pupillares,&  co  cafu  ratio  iunsu- 
otomntno profuoituuto nc te  eaturcrejitof  b.ispatris, cuiusr.ullomo  o 
heres  elt.quiq,  ahu lubct  hcrcJc.Fctillit  Tuboiia-ium  non  id  untim  qttwl 

!u  c  nitnia  iuris  irnpcncia  dmcrliutcm  hanc  fpccicrum  tam  apcrta  nou  ob- 
cruaiut.f.-d  Jlu  J  ctiani  .juoJ  luhani  racio;icuwliain  quar  exprclla  cit  in  rcrf. 
n!i3.jmn,&.  quam  fupcr.orciapiceexphcauiinusjion  pcrcepiLSic.u.accipic- 
dam  puuuitquali  luhanusfcnlcrit,abfurdum  fore  ii  quisdiceretpupdlarcm 
fubllitucumcuiidcmquclcEitimuin  imputcr.s  hcrcdem  pollcoiiuiucatfa 
pupillaris  fuhlcitucioms  pollidccc  hcrcduaccm  rrp  lii  ab  incciiato  impui  r, 
quod  non  iti  elt.Nam  putauit  quiucin  luliautis ablurdu cuc,vccft..hunc pof- 
lidcrc  ab  inteiUio  hereditatcm  pupiili,  nec  co  magis  tcncn  paternis  crcditrv 
ribus  vt  f  ipcr.  cap.explk  auimus ,  led  noa  idcirco  putauit  abfurdum  clfe.lic- 
red.tatem  poflsd::rc  illiim  ab  intciiato  impunc.ls.n  diatur  unpuue'  pollidcre 
ab  i;  tciuco^qui  nullam  patitur  pana  obid  quod  pofPdcat  ab  inccitato.H:c 
autcm  dc  qtio agitnus.ctli  crcditonbus pacctnis tcnctuc  (ccudtiin  Uil.ani  HO 
ftramque  le.uer.u  jm.iioii  tainen  paru*  nonuhc  toictur.cc  ob  id  quod  tcfta- 
menti  caufam  DWUcnbJcd  iucecon  muni ,  vifrpius  dixjtnusJ&  quiacilin 
hereduas  patris  &  pupilli  tu*:£ta  vnaque  ftt  ,  noii  potcft  tieri  vt  hercdiutcm 
pupillarem  habcac ,  qiiin  habcat ctia  patcina ,  i.cc  vlla  iu  ea  rcm  parna opus 
clt.Ac  vtlegatarijiSc  ridcicuinillarijstcncaturctja  isqut  tcftamcnti  caufam 
omiiii  (i  hercdicatcm  ab  mteliato  po(7idcac ,  non  niii  panx  noin  irc  tvcri  po- 
teft,ciim  li  nullaci  pcena  irrogaretur  ,11011  pollct  dcbcre  lcgau  &  tnkicotmi- 
fa  qiUC  deilittito  letiamemo  ir.tercidillent.Hoc  verb  luhar.us  feniii,  fubfutu- 
tutn  hune.cundcmquc  pupilh  lcgit.mu  hjicdem , qucm  abfuruu  eilct diccte 
non  tcneri  cieditoribus  patcrius,'.  c  quidcm  rctcnta  ab  intcftato  puptlli  hc- 
rediu;e,tainen  non  co  nunus  impune  pollc  omilfa  caufa  fubflituciouislcei- 
timain  pup:lli  hetediuicm  rctincrc.id  cft,  iu  vt  nihilornacis  lcgatai  ijs  &  Sh 
deicotnmillat  ijs  ptiptllacibus  tcncacur ,  qu:a  olictum  lllud/iy*//  omtff.ctuijf. 
teflum  pcnnlc dt,  &  contra cos  factuin  qtu  dolo  malo  id  agunc  vt  circumuc- 
niant  d\fun6to:um  volunutcs,nc-  ahoqui  ri.tu.Ws  fux  fitictu  fentiant,  qucm 
fciitirenc,(ipircor  nou  fc  interpoiicrct,pa-iu  illa  concra  iiaudetu  conlutuu, 
vc  hercdi  us  ab iutcftato  pullc(la,cx  ccltamcnto  agnita  vidcrctur.  Pocna  au- 
teni  ifta  dig  ius  non  eit  qui  non  animo  fraudis  facicnd^Jcd  vt  fibi  cor.tia  pa- 
tnscrcditoics  pro(piccrcc,  1  cic  fruftra  &  iuriserrore  pcifuafusomilic  cauii 
teftaincnti.  Jmfmni  igitur  dixit  Iulianus  pro  co  quod  nos  plunbus  cxplicatu- 
txwi^titra paennmtdtUi.wez oftcnJunt.qux  immediatc  (cquutur. Ncc 


VitUw  vofm/ft  fr dud.tr e  tiiclnm  quifibt profpicit  ne  ontribHS  pttrn  fuftUt  he- 
reiitAt  imyhcjrctnr,  Edictu  vcro  non  ahud  illc  intclUxit,quam  qubd  pr.ctot 
aduerftis  eo?  propoP.-.kjqui  omilla  caufa  tcltamcncihci  cditatetn  abinteltato 
podide-itin  neceui  lcgatatiotumcv  fidcicoinmillariocum.Aliud.n.nulIu  elt, 
ncc  vnqia  fuic  talc  in  fauorcm  crcdicoru,  qtubus  fatis  cft  mcias  cllc  patris  6: 
pupilli  h-Tcditaccs ,  quod  fcuipcr  cuciut  quotics  fuus  hcres  fuit  inllitutus, 
quauis fc  abftinuerit,vc  in  fpccic illa  Iuliani,dc qua in  d.l.lu!i.v:us.  Scd  pcr- 
icquamur  cxtera  qux  apud  lulianu  (cquutur.vt  cadi  Triboniani  inauum  8c 
Inipcriuam  ccrtiits  agnofcanms. 

ERRORIV. 
Dtfcurt  txhtrelttofMbftitHtofrtutimpnbcrifaiftt  hertJt. 
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r  apcTtuisiuic.tjaii.ftu  Tr.b.>  u  us  ptode  u ,  3<  q„im  mai  I,  - 
u-m lcM«i.*^«|>iiRt,c6u,j.icJcr-i vtj,.,  i,.ru  lio^c.uatus 
^TTn^«ior«ciJ|U^;-ciUo4.rcdiulH^r,ui(»j>i.;  ci  ai  blicctet  cui 
nicoiuu.ciociloinniuaperuflimus  iud././u/tanHt.iffjtd  ymd ,. :f,„t.  ■/,>, 
pfit.crcdius.nttf/wJ.mfi  n«>  ,mf>nbcr„  frj,t,  fmt  ,,td  .  (  'J, 

^ci  j>icratIiU,inusai-fuidum  forc  n  ducrctur  iubl;ummi.  pupluien,  DUll- 
dcmquc lcgtm.u  unpubchs hcrccn, polfc  ab  mtciuu,  hc.cd.t..  (  pupiJlarfi' 
cuja.cn.acOm-^apcIIIucicA-quiLc  ii.ipui.e  quai.tu ad  kaxuriCi 0,  u- 
dcicom./I.u-  Oijup-liaicOiic-ctainciiacicditoubuspitci  usturuc.  iti  w  f 
fc.cjuibuscumtc.cticmu  dttaiquaqiiiliihe.cs  jutmhocuT  rtuodeil 
hcrcspupiili,  quu  ipfc  fmt  h.rcs  patns  tt  quia  dc  f,  atrc  lur.pl  citct  Wuj 

craiIul»iius>hJcuub,tadicaula.nfijmplitTiIboiiia,ius,aiidc.p(ius  impu- 
&eris,an  potius  de  j>au,s  ciufdeuuiuc  tcdatoris  tiaire  iulunus  (einulcc:  qL  i 
DOa  fau»  apcrtc  unpufacnt  hatic.n  demonilrafla  hoc  ipfo  quod  dc  iuipube- 
nshetcditaie  U]ticiuiur,uemquc  Jc  fianc  impubct,  (ubltiruto.kd  un  <.  ., 
parimieircii..cpu,,.o,1iIcdubitauonc>lin6ii.cpiiiisidca  tcfr6dj(lct -co- 
,  ludcittdc  fuuc  impubcris  ,ntc%,  n6 poifc  fcrtctu  lulia.ii.ac  dc  fiatrc  te- 
llatoru«clligi  opuucrc.  Nimiiii  collcdioqua  vt.tui  illa  cft.qnoJ  iidcitr- 
puocw  frau c  agcreuuis.non  poiTct  locus  cilc  propoiiu-  qu.r  liionijii  qua  pc- 
>  :iruisomirtaii.  cflc  a  iubilituto  caufam  pupUlariifubftimtioiiis,  vt  pupilh 
.;icrediute  ab  in:c:utoj>oi7idcret>liqu,dc  fiater.inquii.rVarri  ftl0  rcccllanus 
h  rocxjftit  licut  &  patu;qu,  aut£  ncccllatius  hcrcseft.is  110  n.ayis  teltanic- 
tir/iquamlcgiunu  icpudiate  potcft  hercditatc  ilJius  cui  ncccllarius  heres 
eu^ojrn  ob  id  ucccli..r,t,s  dKamr.q,  iiuc  vtl,t.liue  nolit  heics  cll  ,ctu  ijitioras 
^ifomiejA.hjlit.deiHrttf.^HM/tt.crd.jftr.h  i.  v„fi,„,  D 
f>f,utm,f.CA»peJt*,n.[.mfH,,  i  ^D.de/nu  &  /t*,r./..,pmJ hrfiet  d.CWAt 
cccVtrano  fratct teftatatjs  flcut  liercs fiattifuoncccirarius no cll  fcd voliu- 
rius,ita  ncc  fiatris  fm  filioimpubcu  cui  fuit  ftibilituius,  ,Jcoq.  c<  pupilli  I,e- 
icdiutc  tcfun.ctar.i  rcpudurcpo:clt,&  ca  rcpuduta ,  (imulquc tctcnule- 
gitima  locu  faccrc qtn ftiom,  Au  a  pattis  crcditoribus  itcmm  pupiJJi  lceata- 
rus&  fidcicoramillatijr  c6uci>ir.  n.h.l..mi1,uspol7it.  Egomo  ctii  fa teoi  ,n 
fraue  tcftatorisquxftioni  r.oftra-  lovu  d&  poflc.nihj  tamen  caufa-  vidco  ctc 
«  hanc  adcb  improbabilc  mtcipretaiioiie:n  cor.fugicnJu  li:,  vt  quod  loUa- 
nus  traaaiisdefubftitotio  -.c  pupillari  ,&dciir,pubcr,shcrcdiiaic,liii  p|;c:- 
«r  lcribit  de  rratre  ftibftituto ,  ad  ftatrc  teftatoris  tcfcrcndii  %  idcatui  patMM 
qtuin  ad  fratre  pupilh.Obfcruo  en.m  quod  ex  ^pola  i  Iegis  fpccic  ta  'pertu 
cft,  vt  vix alius quam Ttibomn  usm co fall, jwMucr.t.fiatrcn,  hurc.quelu- 
iianusfratri  fuofubftjtutum  fcribit,cxhcrcdjtum  fuillc.non  u.ILtutu.  Infti- 
tutuseium  proponcbatur  almsfrjter^ui  crat  Iiil  fubiiirutus ,  vt  cxcoapra. 
«tquod.n.tiolcgispia-latut  IuLarus  fratrc  cuipjtcrfubftitutumdeifciat 
U  abftinuilIc.Abitmcrc  naq;  p  ropnu  c,t  cotu  hercdu  qtii  :am  ipio  nue  hcrc- 
«csexuterunt.no  rorij  qui  ixc  /ivclint  hetcJcscilcpofliiit/ncr/^rMjj-.iiV 
"&<r.hntA.AJ.u$.a*tfHntwptt(latt.nfa^^  Ncqtpof- 
'«tufiomniiioin.probabiiitcrcomniinifcialiu  quocji  fratrc  ,que  t.osiraut 
'ftipubcri  fubftitutu  ponimus  fuillc.cu  frauc  abltcntocx  partc  mUitutu.quo 
<»fii  116  ncgart  cu  fratn  ncccllar  u  hciedc  fote :  ii  cmm  vet  u  <  ft  vulgite  llLd 
"focardicfi Dociorii  lndelin.ti cqtupollcre  vniuerfali,quididett  a,\i'i\an;u* 
^nilulianoi^cruu.cpupillmnnuiupaicn.aW^  abit.!.uii:c,ai.Y- 
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muetfalicet  vc  nos  iiitcrprecamur,w»iwer/S  patema  htrtduatt.  Qnid  rurius  *n 
dicainus pupillu hiic ab vniucrfa hereditace fc abuV  u  fle.an  vcrb cx vmuer- 
fa  heredtcace  heredf  extiu(T,Mi  ncmo  fe  ablunet.vt  proximi  diximus,ni(i  qui 
hcres  cxucioA  Jde  qubd  in  printa  illa  fpccic  qua  lulianus,  auc  potitis  cx  lulra- 
no  Vlpianus  ctadbu.no  plures  libort  tcftacons  prop  •nebScur.fed  lllc  tantiim 
impubesqiii fucrat inftitucus,3c cuidacuser.upupillar  s ftibltttucus.  Necef- 
fe  igitur  eii  vt  ponamusfinlli:  illum  cx  coco  allc  nutituiu ,  nulla  fcilicct  apud 
Juhaiiu  fa&a  coheiedis cu  ufpii mci  uonc.  Nec  quod  fubindepor.it aliu  ca- 
fum  in  qun  ptiptUus  hic  inltitutus  fiatrcm  altque  cundcmq',  fuMtitucu  ha- 
bueric.mucat  Ipccic  quancu  ad  pcrfoni  infticuci.fonnimq,  mft.cucionis,  led 
t  qua.u.  ad  perfo  i  fublticuti,hdc  fempet  cx  priorc  fpede  retcr.co,  quod 


'.lncui 


l:liusmicicucus,&  abftencus,folus  Sccx  toto  alle  fueru  n  ftuucus  Nam  i 
nouu  cft  vt  pater  duos  habcns  filios  vnum  infticuac  &  alium  cxh 
m  ipccK,/yj/iiw  4i.^«<  einfdem  lnlutm  efl  eod  tu.de acj.btre.Hoc  autem  lup- 
pouto e  tbd  liaccr inftitutus  Sc  abfterus cx  coto  allc fuericinfticucus ,  quid  a- 
I:uJ  poflumus  dicerc  quitum  ad  aliutn  fiacce  fubllicucum,  r.ili  qubd  fucrit  is 
cxhcrcdattis? Alioqiii  (i  nec  infticucus  cflit,riec  cxhcredacus,  vcique  eilet  prx- 
tericus,ncc  patris  lui  iu  cuius  familia  fuiflcc.ccftamcntu  valcrepacerctur,  Ifi 
filmsy.Cttm tfef.Ltnier cttera 50. D. dt  Ubet  &pe(lbmm  ac ctim  (uit cxhcredr- 
cus rrater  qui  ide  fratri  impub.fuit fubfticucus,  quis  vnqui prxtcr Tu6or><  iti 
cu  crtore  poflic  incidcrc,  vc  pucet  ncccflauu  fratri  ex  teiiamento,  herrdeeflc 
debere  illum.qui  ncc  volfs  patn  cx  tcftamcncocflc  poffiv?N6  igporo  iushoc 
eflc  patris  ob  patrii  potcftacen  i,qua:  moribus  quoq-  niducla  cfl.vt  m>  titum 
pupillaritet  fuoftituerc  filio  fuo  impuberi  poflit,  fcd  ccii  ncccflariosheredes 
ei  facerc  illos  ipfos  quos&  libt  potcl\J.fid  fiplnrctio.S.i.DJe  vu/fajrpBpiD. 
fuhft.qaod  vnum  hac in  re  Tribonianum  iinc dubio  fetcllir.   Sed  dico  quod 
Tribonianus  Itirc  «cbuit  cum  id  vcre  dici  &c  appolitc  ,  oim  pacereum  fibi 
necefTanum  hercde  fcci  t.que  filio  fuo  f  accre  voluic.no  autcm  ad  fratrc  fratri 
iieceiTanurn  hereiem  facicndum  fufficcre,qubd  cum  fibi  quoq',  ncceflariutn 
facercpotuerit.nili  cuam  fcccrir.lia.  n.  acctpieiidum  efle  quod  Vlp.fctibit 
in  d.l  fedfi plurtt  J.i.explicat  :dem  Vlpianus  nofter  in  /.  1.  i.priut  aurtm.ttd. 
tit.m  illis  verbis,f/7«ir  jdeh,vt  <ju»r  yuit  fibi  fitcit  necrjptriet ,  cofdcm  etitm  fi- 
tios  faeiat ,  vt  intclligamus  ficri  a  pacrc  ncccllarium  hcrcdcm  filio  cum  nott 
quetn  pacer  fibi  faccre  potuerit  &  noluerit ,  fed  queni  &  potucrit  &:  fcccrit. 
fcltque  capuo  &  fall  cia  cuidcns  in  hac  pii)pofiu'one,i9«i»/i>4/er/r^»  heredes 
fttce/fartotp0reflfaetrt,p«tefietiamfilic,l\  vecbuni,por<yi\i»'Sul  ca  vfiiipatunt 
utter  in  priote  parte  alicer  m  poftcuorc  vfiirpetur ,  in  pnore  niinirum  dc  ro- 
tcftatc  a  1  a£tum  uon  rcdacta.i ::  poftcriorc  vcro de poccftatc  ad  aCVum  rcda- 
dra,fcd  in  vtrag;  iccipi  dcbct  vnifo  miccr,quonHKlonoftri  loquuncur,  id  cft, 
ica  vcpacer  qui  aliqucni  libi  ncccflauum  hcredcmfccit;cuni  cm  ii  filio  hete- 
dcm  (cnbat.neccfuriuin  faciat.ii  verb  non  faciat  fibi.cunciem  iwc  fiho  face- 
aepoffit^quamuis  potucrit  facere  li  libi  fccilcc.  Ncc  fanc  poteft  quicquam 
dici  abfurdiusquam  vc  patcr  filiofuoimpuberi  necclfarium  hcrcdcm  faccrc 
poffiteum,quem  a f  ia  cxhcrcdaucrithcrcditaic^ioc folo prartexcu  quixi  po- 
cuerac  pacei  eum  fibi  quoque  nccciTariuni  faccrc.fi  voluillet  No  enim.quod 
tacercpocuit,uecfcat,ptofa£tohabcndum  cft^ctim  imputari  ci  potcft  cut 
iionfcccuc. 
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LRROR  QVINTVS. 

D*  fmibircdeinfiimtifi  •bfiinente  ex  teftnmente cj  pf.erntm  htrcdttnttm 
tttintntt  nb  tntrfitui.  Ad  l.).f.nutfmnt  la pitqinu.D.fi quu 
imt/f.  ttutf.  ttfinm.  i.i.  C.  pre  hcrrd.  1. 1. 
C.  vnd.  Uber. 

L  as  r  in  co  ftlio  qui  &  apaucfuoinltitutus-cV pjtncv :  li 
lio  ncccflarius  hcrcs  cxtttiflct.no  pollct  licri,  vt  omilfa  litb- 
ihnitioncpupillari  hcrcditatcm  tratns  abintcltato  poffidc- 
rct.nccli  patris quoquc  hcicditatc  fc  ommno  abftjnuilfct, 
quu  tamcui  qutlquis  nccciurius  cft  bcncticium  abltcntio- 
nii  tubcat  aprartorc,  nunquaui  tamenprxtor  pcmuttit  ncccifino  hcrcdi 
fcripto»  vt  1  caufa  teftamenti  abiti ncat,  ii  ab  imcftato  hcrcditatcm  rccincre 
vclicnon  folum  qnu  funtifti  penituscontraria,fc  abituicrccv  rettnerc!  m 
quo  abaratio  cft  rcpudiatiomjalia  abitcnuoms ,  ciunrcpudiarc  potsjt  he- 
rcdttatcm  tcit^mentarumisquoqueqmlegiciiuam  tuhjlomimis  rctinejtj 
fcdetiatnquia  fccum  implicaret  contradictioneiti  prxtcr,cxcuius  iur.fdt- 
ctioncbenchcium  abticntionisclt,li  nccclfariuni  hcrcdctn,qiii  omiiljcaa- 
U  tclramcmi  licrcdtutcm  ab  irxcltato  rctincre  vcllct,  habctct  pro  abficnto 
uteftarncnto ,  cumccontrariocutnQui  rcucra  tclbmcntarum  hcrediu- 
vcTttrepuduuit,  quam  nullo  tcrnporc  fubuit,  ft  in  Iraudcm  lcgat.it  lorum  flc 
fidekocnmilfjrioritni  cjrxlcm  ab  intcftato  rctincat ,  pro  co  habcat ,  acli  cx 
tf ftamentc >  «dnlfct  l.yi.ft  fiiitu.i^.  cum  ftq.tn  jin.  D.fi  fuu  imijf.  cnuf.t- 
ldouemeo  iudicio  elt  quod  Ylpianusfentitii»  4. 1.  yj.  tjutfunttn  pettfinte. 
iS.ttt.  vbi,pollcaqtiam  lcripfit cus  qut  funt  in  potcltatc ,  ftatim  hctcdcs  cllc 
meftarncnto,ncc  qmccjuain  taccrequod  lc  abllincrc  polsint.Subiicit^Mci 
ftptflen  mtfcutrnnt.tx  tejitmtnti  vidcniur  hertdet.Quod  entin  ait fesic4  rti- 
hilaiiud  li^niricat  quam^f^^^/n/ioTrmcrxtcitamcnto  fcilicctfactatn.  Et 
Itocfibt  vulccum  qui  ex  tcltamento  fc  abftinuit  pcrmittcntc  td  cdidto  prc- 
torit ,  licct  cx  co  tmnporenon  habeatur  apud  prartorem  pro  hcrcdcteiu- 
ruentario, quoiisrcucra  cft,litamen  poit  abftcnttoncm  quoquomodo  le 
tmcnifceat,non  tantum  clfc  Ulum  hcrcdcm  rc  ipu  tcftamctarium.fcd  etutu 
vider»talcm,idclt  pro  uli  a  prztorc  habcrt.  Plusnamquc  cll  hoccafu  vtdc- 
ri  quatn  cfTcqnantum  ad  erfcvtiim  acquilitx  hcreditatts ,  quu  tffc  preccdir, 
nec  ideo  dicttur  hlnis  videri  hercs  quod  non  iit  re  vcra.ScJ  quonum  ii  ab- 
ftcntioncnt  non eflct  fccuta  immhttio,  cifct quidcin  i!lc  mhilominus  rc  vc- 
ra  hcrcs,fcd  nonetlc  vtdcrccur.  Icaqucqutclic  vidctur,hoccafu  SccltcV  vi- 
dctur.  Qut  vcrb  cife  non  vidctur,licct  re  vcra  lit  pro  eo  tamcu  h aberur  aclt 
non  eflct.  Qiiodcumita  fit.planenon  intclligoquidilludfit,qiiodibidcni 
luh\un^\t\}T,nifi fi nbfitnutrtnt  fuidtmft  tefinmenttcvtrum  nbtnir/intepeiie- 
ttnt  binirmm  ptfftflnntm.  tfic  tntm  ineidtnt  tn  editlum.  N  am  tl  vcrurrf  cft, 
quod  ncgafi  non  potcft ,  fuum  hcredeir.  inftitutum  quantumuis  abftincat, 
perinde  tamcn  cx  tcftamcnto  hcrcdcni  rc  vcra  clfc ,  acft  non  abftinuillet, 
»de6  vt  Sc  hbertatcs  dirccta*  compctant  ipfo  iurc.  l.fciendnm.  ii.'D.dt  m*- 
**m,itfi*m.  &  reftitui  pofsrt  hcreditas  fideicommillaria ,  nuUa  quoque  im- 
fnijctioncpreccdcntt./.i/4/4mM.i7.  $.fipnter.  "D.nd  5 C.T rcM.iuniU.cUm 
"^»t<  -  ....  A  A  'j.  ••• 
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| n*fi.\x.%.  y?J  tififum.D.dtfidtit.  libtrt.  quomodo  ficri  obfccro  poicft>  vt 
cxiitcntc  fuo  hcrcdctcftai;iciario>hcredius  ab  intcftaco  dcferatur.'An  non 
viohret  eares  nouflimas  iuris  rcgulas,  gux  non  prius  hcrcditatem  ab  ints- 
ftato  dcfcrri  patiuntur,  quim  ccrtum  em  crrpcrit  ncminein  poife  hcredcm 
clTc  cx  tcftamcnto.  l.nusndtu  feitft.tf.  \i.de  *(<jnir.htrtd.l.nM*n4*M.  iy.dt 
rtg.inr.  Itaquc  fohfpeshituri  hcrcdtsfui,  omncs  eos  inrcrim  rcmouct,qui 
alioquin  lc  kimi  ttituri  c\icM.!.ptn.}.).D.xmdJtgt;. Nl c  cft  quod dicamus 
Vlptaiium  »«*.£.  qutfuuiinf*ie{l*u.  non  dclcgitima  intcftati  hcrcJitatc 
tractarc,  fcddc  bonorum  polfcflioncabitncftatopctita  ,  cuius  vt  aliaratio 
vidcri  dcbcat,quam  hcicditatis.illud  facit,quod  bonorum  poflcfsiones  om- 
jies  funtcx  iurifdicitonc  pratoris,  apud  q  ucm  pro  hcrcdc  tcftamcntario  no 
habctur.fuus  hcrcs  qui  fc  abltinuit.  Na.n  vt  iam  dixi  habct  quidcm  practor 
pronon  hcrcdc  fuurn  hcrcdcm  fc  abltinentcm.  l.fi  fthtu.ii.  D.dc  tnttmg.tn 
utr.fntitndJ.fi  (Uum.  u.  D.dt  vult.t*r  fuftU.fubflit.it  non  potcft  pro  abftine- 
tc  habcrc filium  qui  ab  co  pctit  bonorum  poifcfsionem.  Ncc  m.igis cu qui 
pctitbonorumpolfcfsioiicmabinteltatocxcapitc  vndc  l.bcri.quamfipe- 
icrct  fccundum  ubuhs,quia  vtrtimquc  vcrum  cft  abiiccre  conlihum,  quod 
aliquado  habutt  ie  abftincndi,  ciimqiic  ncgari  non  po&it  huc  fe  imtniKere 
qui  bonorum  poflctsioncm  pctit.adco  vt  cttam  pro  licrede  gererc  diccndus 
M.l.fubtrtm.ii.f.de  iur.de  Ub.ciyac  tmmtxtio  tolht  non  modd  crJedu,fcd 
Ctiam  intellectum  abftcntionis.vt  ia  iiinililoquiturPapin.  ittL6p4tnm.fi* 
f.vlt.  D.nd  SCTrfM.confcqucns  cft  vt  pianor  non  ntii  ridicuk  pofsit  ha- 
bcrc  pro  abftcnto  filiutn  cui  dat  poifcfliuticm  bonorum  patris,liucdct  pe-  , 
tcnti  tanqua  cx  tcft.uncnto>iiuc tanqttam  ab  intcftato.Quod  fi  non  habct cft 
pro  abitcnco>quid  aliud  tltci  potcfl,  nifi  vt  liabcat  cum  pro  hcrcdccxtcfta- 
mcnto  qtialis  rcvcra  cft?Qiio  rurius  atimillo  quidoptts  cft>quarfc>>induccre 
potclt.-ucm  cdtdi  pra:torts  vt  legatariis  &  iidcicomiihriis>aon  niii  cx  $qui- 
t.ita  tcncsrur  tllc,qui  ipfo  iurc  hcres  cit  cx  tcilamcnto  /  Atquc  in  hanc  rem 
tcxt;ts  vi(1ctur,nec obfetmis  ncc  inclcgans in  LPnfininnm. ').■:■.  aunrts tuvr. 
D.de*ne(f.irflsm.  vbttractans  Ylp.dcliIto,qui  omilVa  caitiatcftatncntivelit 
ab  intcft.ttopoiiidcrc  hcrcditatcm  aut  cunqucri  dc  inofHcioib  tcftamcnto 
cum  hnbcrct  fubltitutum,addtt  difcrtis  vctbis,//  ntnfnu  utf*teftntt,\t  intd- 
ligamus  dc  iilio  qtii  in  potcftatc  fit.habcaiq,  fubititutu>non  idcm  dici  potTe, 
ytomiflb  tcftamcntt>poliit,vclab  intcftato  iucccdercvelqucrcla  nioucre. 
lnfhbis,cum,qui  poltquam  cxtcftamcnto  fc  abftinuit,  petit  bonorumpt-l- 
fcfiioncm  ab  intcltato,  non  vidcri  fe  lmmifcere  cx  tcftamcnto >  ideoq;  ncc 
vtdcri  rcuocarc  abftcntionc  cx  tcftamcnto  faCta-Scd  iam  dixi  fufficcrcqutd 
fc  quoquomodo immifccac ,  vr  nunquaui  fc  abftiiiiiilfc  vidcatur>  &  confc- 
quciiter  vt  qucmadmodu    rc  vcra  hctcv  cx  tcftamcnto  manct  duratc  quo- 
quc  abftemione.ita  pro  tali  ctiamapud  pretorcm  habcndus  iit,tun»  quoquc 
cum  pctiit  bonorum  pofleflioncm  tanquain  ab  intcllato.  Prius  fiquitkm  efl 
vt  ci  dcicraturbonomm.poflcfiioabtiitcflatocxcdicioprxturis  >  quimvt 
catn  vcl  pctcrc  poflit,vcl  admittcrcaut  ctiam  rcpudiarc.  L).  fMtrtutlii.D* 
dt  fnettif.ediil.  Prius  crgo  probandu  cflct  quod  nos  ncgamus  deferri  abin- 
tcftato  bonoru  polfcflioncm  fuo  hcrcdi  initituto,  quantumuis  fe  abftincti, 
pr  clcitim  vcro  li  poft  abflcntioncm  quoquomodo  fc  imnuiccat>  quam  dc 
ilio  tractandum.An  incidatin  cdicStumfi  omiflacaulatcftanicnti  pcut  bo- 
noniui  poflcliioncm  ab  intcitato.  Npn  ppflc  autctn  fuo  hcrcdi  nutituto 
qtiantuiibct  abftm«j,bonoru  pofTcllionc  dcfcin  ab  mccilatojcx  co  quo^nc 
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m:eilit»imus,quod  fcriptu  ckittl.i.C.dt  vfmt.pro  irr.mhil pro  hcrcdc  vfucr 
pi  poflc  fiiis hcrcdib.cxiftttibus.  Nec.n.nili  ntmis  craifa  iaris  crrorc  polta 
quis  putarc  hcredc  cfTcquc poiTcfuts  hercdibus  Brtftftibuitcu  ficri  ncqucat 
vtcide  perfonx duo  lint  in  loliJu  hercdcs  l.  juod  CMfoM^I  : .  -« dm.D.dt 
ftgMtr.  Adeo  vtnceSC.Trcbclluni  autoritJte  fiJcico.ntli  irius  vniucrfah» 
potucrrt  ricri  hcrcs,fed  tattl  hcrcdis  \oco.$.rt/}ttws.In/i.dt  fdtie.htr.^umt 
certu  lit  Senatuin  potuiiTc  faccre  hcrcJc,  vt  H  SC.Tcrtylliano  cV  Qmciuto 
cOli.it,:  n  coq;  plus  iuris  habuillc  quam  prctorc.qtu  non  ma^is  licreJc  tacc- 
rc  potuit  quam  lccc.jf.fire/ 4Uttm.lniIti.dt  ben.ptjft/i.  Quarc  ncc  lliud  crit, 
li ponas  rcm hereditaria ab alii]uo  pollcllam,  qui  boiia  fiuo  putaucrit  fc  he- 
rcdcm.ignorans  lortallc  vllos  c  :i;rcra  fuo»  hcrcJcs.  Nequc  enmi  falfaiiia 
opinio  proJelfe  potcftaJ  vfucapioncm  finc  titulo  vero  prtccdcntc  l.ptn.ej- 
vtt.£.pr»  btrtd.uw\\it  autcm  prarccdcrc  n.illus  poteft  pro  ncrcJc  (uis  hcrc- 
dibus  cxiftcnhbus.  Ncaiiocjui  plus  poflit  falfaopinio  in  cafu  falfo  3c  fichs 
a.-am  vcntas  in caJu  vcro.  Hamq;  obciulam  I  nj  ••.»•».»'.  i.pt  btrtd.  genc  ■ 
raiitcr  &  inJtftmctcloqHutur,hoc  cftnon  aJlnbtta  ill.i  Jiftmctione.  rVn  qui 
vfucapcrc  vult  pro  hcrt  Je.fuis  hcrcJibus  exiftetutbus,  fciiicnt  aliquos  exi- 
ItcreCuos  hcrcJcs,an  icmorauerit ,  quanJoq  ii.lc  ipfa  rci  n ittira  cft  impedi- 
mcnto,neauiJignoranttaprodelIl-ho>;ca(iip  4iir,cu  n  pcrrcrum  natura, 
perlcgcmccttu  lit  non  eik -linc  licrc  ie  illnn.,  q    i  rum  lurcJem  habct, 
Cjuauts  fcabftincntcm  ncJum  ignorantcquoj  11011  gtaui  ccrtfi  cft  c\tr.*no> 
licrcdcinftituto,tametli  iam  hcicde  pcraditionc  ta.t  ■>.  Etfi  cn im  no  nintfci 
mhoccjuam  in  fuo  licrcJe  vciu  cft,  ticrt  nulbmod  <  polic  vtcuius  hic  lam 
ettotoaflc  hcrcs  cft,alius  fit  ctiam  hercs,in  co  tamcn  dirfcruncquod  cxtra- 
netnphcrcdeni  no  licttt  luum  hcreJcm  ominmodoclfcccrium  cft,  qutppe 
qw  rdadhuc  pofIit,vcl  aliquando  potucrit  non  cflc.  Itaquc  cafusaliquis  eft 
tntjuo  nullu  fit  impcJimentu.quominiis  vfucapio  pro  hcrcJc  poflit  loctim 
lukere  contra cwrancu  vc-nim  hctcJcm,  ob  iJq-.proccJtt  fcmpcr,  nifi  \cl 
rnils  fidcsjvcl  qind  aliud  extrinfccum  adrcrat  unpcdimcntit.Miror  vcroncc 
utitmirari  poftum  vulgarcs  noftros  intcrprctcs  qui  tani  malc  fcnati  funt,vt 
Putent  fcntcntum  d.l.i.C.pro  bertd.  non  aiiam  clfcjqium  vti  nc  poffitfwu) 
ncres  quicqua  vfucapcrc  prohcrcdc.  Cur  nonenun  poliit  licut  alius  hms 
9ttilibct,cum  habcat  vcru  &  iuftu  tituliiifi  iortc  m  patris  hcrcJtratc  aliquid 
.  ouencrir,cuiod  cffct  alicntj  quiJc.fcJ  tfi  vitio  nulloaJfctftti?An  ob  iJdctc- 
nons codiciois cflc dcbcbit,quod  tn  cctcris  omntb.lit  UH-liorts>Naquod  m 
hicrc  adferrc  fo\crtx l.i.f.fuii/D.tc.  htiius  pctitiserrorc  mipttgnat  cii  ha- 
bcat  ilia  lcxrationc  Ipccialc  qua  IC.ponit,q>,a  viuo  patrc  riliusaiapatrc  fi- 
bi donatc  poflcfiione  luturalc  habcrc  vidcictur.No  taqua  ftius  hcrcs,\t  vtil- 
gonialc  putat  tx  Linfmt.n.D.dt  lib.tjp*l}b.  j\i  fuus  hcres  dJll  qmdc cti.i  vi- 
uopatrc  cffc  inteUigitur»at  no  poftclior  no  maeii  qua  evtrancus  hcrcs  quili. 
bct,quonu  dfiinm.iuris  cft  poflcflio  factu  l.cu  btrtdrs, a;.  D.dt dtf.pejf.)  fcd 
\^M/.y,^WM.}(.D./«a.iTriy(.cxcauiadonati6is  qut?  tatSa  fucratpertradi- 
uonc.I  Jcoq;  no  poterat  vtderi  filtus  pro  hcrcJc  vluctpille  i J  quod  no hc- 
tcdc,fcd  pro  donato  poftcdiiTct  cfi  nec  mutarc  libi  cattli  poflcflionis  potuif- 
fet»8c  vt  codc  loco  fcriptu  cft.Ncc  mrfjs  ex  ttt.pro dtnan,  cii  donatio  i  patre 
'n  filiuIam.coII.ua  nullius  planc  (it  mometi,  ncc  jpinJc  licri  poflit.v:  q  Jo. 
"^tio  no  rrasfcrret  dniuro  donata  rc  q  cflet  ^ppria  donatoris,codc  n-anstcrac 
»"«a  vfucapicdi  caufaalicna  rc  donata,  q  fnfa  »5e  r6  cft  f.j.  i.).D.prodonai.  a 
Miicy,  no  bcncpcrccpta<i<<  d.i.i.D.pro  her.tUid  Paulfi  li.{.fent.i.\\.§p*itr. 
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j6i      ANT.  FABRI  DE  ERROR.  PRAGMAT. 
Ncc  rurfus  illa  quorundamdiftin&ioptacct ,  anfui  hctcdc  cxtftant  duno- 
xat  non  ctiatn  cxtcnt,  an  vcro  6c  exiftant&  extcnt,  idefl  an  lc  abitinucrint 
necnc,  vt  fi  fc  non  abltinucrint  nulla  potsit  contra  cos  proccdere  v  lucapio, 
ncc pro  hcrcdc  nccpro polfcllbrc,  liycro  fc  abftinucnnt,  vlucapio  quidern 
prohercdc  nutla  ctlc  pofsir»  ctunfuiihcrcdcsjrtiauififcabitimicntit,  itnpc- 
diant  agnatosnc  iurc  chnli  vcnuw  poisint ,  vfucapio  tamcn  pro  bonorum 
poflelforc  proccdat ,  'ru  ptcrca  qufed ,  inquiunt ,  fui  Iicrcdis  cxiftcntia  non 
impediat  quominusagnati  iurcprartorio  vcnircpo&mt.  EtG  cnim  nonnc- 
gamus,ctiam  fuis  hercdibus  cxiftcnubus  agnatos  ad  bononim  poilclsionc 
admitci  potfe  :  iiullj  tamcn  pro  potfeifore  vfucapioncm  .ignolcimus,  quam 
ncc  ipiiagnoucrunt  iuris.  autorcs ,  quucum  viucapiolit  totacx  mrcciuili 
non  cx  prartorio,  nulla  vcro  bonorum  polfcfno  lit,  mficx  prartons  nirifdi- 
ctioncplaitc  confequens  cft  vt  titulus  bonorum  poflcfsiotiis  non  pofi.it  cllc 
habilis  ctidoncusad  vfucapicndum ,  alioiam  fuo  hcredc  cxittentc.  Non 
quia ad  vfucapionis  caufain  non  luiHciac  quod  quis  tactus  iam  fit  dominus  a 
prxtorcvt  conftat  cx  l.fifimu.it.f.  lulmatu~D.de  ^<t*».i^V/7.tcd  quonlam 
quiiam  fuus  hcrcs  clt.cum  litfuus  pcrlcgcm»  haud  dub:e  dominus  eit  iurc 
Quiritium,  quia  lcx  v..us  cAcx  modis  acquircndidomiir.]  mre  Qaintiurr. 
Qtit  vcr<>  vfuccpilfct  is  ctiam  iurc  Quiritium  donunus  t  llct ,  (iquideui  vfu- 
captoaliu* ctiam  modus cil  acquircndi  dominij  iuicQnjntiuin  , \:docec 
\  [y.in  fr4gment.tt1.1y.de ttcfnifit.  rer.  Atque  iu  (i  fuohcrrdc  cxiitenicpoiict 
alnts  vtiicapcrc  pro  poflelfore  clfcnt  duo  ciuldem  rci  Jwinmi  inlblidum, 
codcm  dominij  gcneic,  quod  non  magis  tieri  potcft,  quaril  vt  lintduo  in 
folidum  hcrcdcs.  Poilcnt  quidem  duo  clfc  ciuldcin  rci  do.nint.vnusBoni- 
tJrms,.itiusQuiritiariu$,v  t  in  Ipooc  d.^.lnUtmu.ffr  l.qxun.uu      D.de  iur. 
^«/.Atcodcmdoininij gcncrcnon poilunt.AliuJ  crfet,iidc  us  bonis  agere- 
mus,  qux  nondum  cuiquam  cllent  acquiiita  iurc  Qtiirittum.  At  nos  tract t 
mu*  Jc  (tio  licrcdc  qui  quantumuis  abftmucrit ,  hcrcs  taincn  Sc  dominus 
efl,  quiquc  idco  impcJitnc  quifquam  alius  iurc  QiMiititim  dominus  clW 
aut  ricri  pofitttfcut  Si  iifcum  cxcludtt/./i pnpidut  78.  D.aA  SC.  Tf tbA.fi  nett 
exfedicrtt.(..  D.  dtreb.mitttr.  tudte.  ptfitd.  Si  qucm  aiioqiit  intntarc  potius 
diccndusclicr,  vtin  fpecic/.t>//.D.Wr/*«^fiicJ.vbil>jp!tmnus  ncu 
fcriorisgradus  cognatum  poilc  habcrc  bcnchciu edicti  faccciTorij ,  li  priot 
cx propriaparte pollcfsioncm acccpcnt,quamuis  abftincndi  iacultaictibob 
auxilium  Xtatispriorcogn.mu,  pollmodtin  acccpiflet.  InJeouc  nunirutn 
inlcrt  bona  ifta  tanquam  vjcailtu  fifco  dcfcrcnda  erfe  1  ciuia  ctim  cognacu* 
nuUum  ms  111  his  bonis  vnquam  liabuent,nili  ex  iurifdictionc  prxtoris,pre; 
tor'autemnon  habcat  probonorum  pofllllbrc  illum  cui  datbcneHcium ab- 
ftincndi  pcrui  intcgrumrcftiturioncm,quan<Jo  ex  ciufdcmpretoris  mrifdi- 
ctioaciintomnctrcftiturioncs ,  confequcns  cft  vtca  bonorum  poiicfsioni» 
pctitio,quz  pcr  refbtmioncm  fublaxauiit,  non  impediatt.  qnonuuustiant,  _ 
pcnndcDona  vacantiaacil  nunquam pcdTel1'or£  habviffcnt.  Sed  fecus  cft  In 
filio  fc  abftincntcquomaiu  ficut  eirm  non  prxtor ,  fcd  ius  ciuilc  taci t  hcrc- 
tlem.ita  ncc  rcltitutio  in  intcgrum  data  pcr  pi  3rtorcm,aut  ctiam  bcncfiaum 
abftcntionis  quod  cxciufdcinprartoris  iurililn.tione  cft,  faccrc  porcft  vc 
bona  dcbcant  vidcn  vacantia,  qua:  criam  nimc  dommuir  habcnt.  Nc  alitcr 
pofito  iure,duo  domini  iurcQ[uririum  rcpcnrcntur,ciim  lexli  !ia  non  mi- 
auslacuiiiicuiu  doiuiouni  bonvnuu  vacauuuui,quaju  lc\  duodccim  tabu- 
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lanim  fuum  hcrcdcm.  Ljuiddm.96.§.  yutttti  dt  Itgttt.  i.  Ergo  fi  ius  ilTirJ  (ui 

heredisctiampoftabftcntioneni,  auc  in  intcgrum  refhtution:  >i  cx^pgun, 
aut vt mchus dtcam  impeditiusfifci.multoinagis  impcdicc  vUicaptoncm 
pro  poflcifore.  Ncque  dubitandum  eftquin  id  quod  (criptuoilcgiinus  in  l. 
x-C.vrtd.ltttr.  Ex  tcftamcnto  vctab  intcfiato  exifientc  hlto  vcl  ncpotc fuo 
hcredc  ncmincm  pofle  ab  inccftaco  hcrcdem  extftere,  ^cuctalitcr  accipicn> 
dutn  Ct  &  porrigcdum  etiam  ad  quamlibec  aliam  dominij  Quirittani  cau- 
umcumnon  alia  futracione  i  vtncmopofiit  ab  intcltatri  hcres  cxilkre, 
quam  quod  heres  fignificet  dominum.  Nont.nncn  limiliccr  porrigcndutn 
critadcau/anibonorumpoflcllionisintcfiatt.  Cutn  cr.r.n  prtrtordjndo  bo- 
norum  polfcflioncm,qiixfcilicct  lit.cum  rc  Sc  crfcJcu  tnbiut  pniTviTiri  do- 
mmiuni,vtait/.].D.(<#i»f.^i^ncn»pc  bonttjruiitt  ^Qinritiariuni  cniihiKi 
ruinuni  facerc  prattornunquam  potuit  ]  iil.-us  vero  qm  ipio  iurc  hrres  cir. 
quantumuis  fe abftincat  dominus  fit, non  quidem  boiuurius»  fcd  Qujriti  a- 
nus,quia  dominium  bonicarium  quod  ei  luit  lcincl  qtixlitmti  ipfo  iurc, 
poftca  tuttainilfiiinpcr  abftcntionciii  quar  vtiliciccm  hcrcdicatis  c-i  nbftu- 
»t  confcquciu  fit  vt  bonorum  pollcffionciii  ab  intcfUtu  darc  quidcm  pof- 
fitpmorctianifuo  hereJc  cxiftcntc,  fcd  non  prxbm'  cauf.un  \  lucapicn  J;: 
quia  IXbtercc  vt  duo  eilcnc  carur.dcm  rcrum  d r.i\i\\\  Quiviti  u ij  quod  ikri 
iiuilonkxfopotcft.vt  di»imus. 


•    E  R  R  O  R    S  E  X  T  V  S. 

Dtfuthttcdt  vulgtrtm  fubjlimtmn  \>*btnlt ,  Aftntctft 
nm ftt  an  vtlutttnum. 

Vm  dc  fui  Iicrcdis  cxiftcntia  tra.rl.ire  Cdepimus  itttt 
t*T.  viii.  'Dteadu prtctdtntiu  ctli  huiic  qiioqiic  caluni  at 
:tigimii?,qiiopatcrliio  hcrcdi  inltic.ito  vulgarcni  dcde- 
rit  fubftinmim  ,quodprinuiin  niciv.bnim  cft  diftinitioim 
Barcolina; a  nobis  co  loco  &:rc!au.'3«:  coiifurai.r,  monui- 
mus  tamcndignum  cllc  ttajUmm  dcquo  fcparatim  ho«: 
capitc  difputationcw  inftitucrcmus.  Vulgaris  cni.n  non  qux-ftio »  (cd  cr . 
ror  cft  interpretum  omnium  ,nec  vettrum  dunuxar,  fcd  ctijm  rcccntto- 
rutn  ,  qucm  nos  quoque  fccuti  aliqiundo  fitnuis  «vulgaris  fubrtituti  dacio- 
ne  tc-lli  cxiftentiam  fui  hevcdis ,  &  hlium  cui  fitbftitufus  datushin  hoc  ipf» 
fieri  cy.  nccelfario  volunurium.  Nec  fanc  facilius  vnquam  t.tlliimir,  quam 
ciim  interprctum  errorcs  bortafidcfcq;iiiiiur,  &  pro  cxpWatis  habcmiK 
qux  illi  habcnt  pvo  veris.  Bartolum  catfcrofque  moutt  illa  vatio  quod 
c4m  paterha  fcribit,  Ftlini  mtut  htrti  *•/?»,  f>  fiiui  mtus  htttt  non  erkiStm- 
prtntur  btrtt tjt* ,  videtur  aperta  clfc  voluntas  illa  p;rris  vcin  lilij  arbitno 
flc  clcctionc  fit  an  heres  cflc  vclit ,  nccnc  :  11011  miniis  qi-am  11  hcro.lcm 
eum  fcripliflet  fubeanominjtiin  condtctonc  ,/i  htrti  t-ft  veUtt*  quo  calii 
dabitati nonpolfet, quin filiustx  ncccflKitvhcrecic  Voltintarius  f-.rftuj  cl- 
ftt./.  vttltthtt  u.  D.  dtetttdtt.  infttt.  AdduBartolus  pamni  inccrcllc  m 
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intelhgenda,in  iis  fcilicct  quz  pcndcnt  cx  mcr  1  ipfius  volunrate,  Oitufinodi 
eflc  vidctur  hocdcquoagimus,  vt  fuus  hercs  fiat  voluntanus  cum  in  patr:s 
potcftatc  fit ,  itcmquc  dommi  faccrccx  ncccflario  hcrcdc  voluntariuni  ,  li 
modocara  iubr.it  voluntarem.  Alioqui  diccndum  crit  fubtlitutum  vulgi- 
rcm  iuo  hcrcdi  Jatum  >  nunquam  admiffum  11 1  mli  co  calii  quu  blius  hcrci 
cilc  non  potuiftct ,  non  1H0  ctiam  quo  hcrcs  ciicpotuiflct  ac  rtitrr.i  cxritif- 
fct.Quod  tamen  falfum  cflc  conflat  ex  dJ.ex  eomraclu.^^.de  remd.  alii(quc 
innumeris  in  quibus  vidcas ,  cum  qui  fuohercdi  fubftitutus  nitt admittt  cx 
fubfti  tutionc  non  foliim  fi  fuus  hcrcs  ipfy  iurc  hcrcs  lutrir ,  (cd  ctiani  quod 
magis  eA  ii  vltro fc  iiiiuiifcuerit.adcoque tutorc  autorc.  Ego  vcib  dcfendo 
quod  mirabilius  videatur,ctiamfi  vulgaris  lubftitutio  ita  cltct  conccpta,F»- 
liut  mtm  hrtts  tflt.fifibm  mtmhtretefftMt  nolctaut  non  pau>ityV\nn  co  ma- 
gis  ramcn  futurum.vt  fihus  ex  fuo  Si  ncccflario  hcrcdc  vidcri  Jchc.it  factus 
vohintarius.  Vtcnim  votuntanus  liawiccclfc  cflpoui  conditioncm  tn  ipfa 
infbtutioncnon  infubftitutionc,  hoc  fciticctmodo,  Ftlim  mtmherts  tfiafi 
v#«Vf,vt  II»  dJ.vtiBd.ii.D.dt  condit.tnfitt.l.tam  Jubiwi.  S6.«d  fin.  D.de  he- 
rtLtnjiti.  Naai  cuui  inlfitutiopuraclhcW,  vt  fieri  dcbctnnperitiuis  vctbii 
cotxnpta,  quitl  irnprobabilms  dici  potcft  quam  vt  p.iter  qui  iiho  eidcmqu  j 
iam fuohercdi  impcrat  vthcrcs  lit,  hoc  iplu  i.icultatem  ci  omittcndx  herc- 
dfiaradartvidcatuiMt  quod  non  dcdarauit  in  m:i  :..iiu!il-,hkjii:c5  ,evptc!- 
lirapemfiirne  in  formula  &  conditionc  vulgans  fubfUttltionrt,  Qotaftn* 
[enircfcrtquapartc  tcltamcnti  dccLuata  fit  voluntas  tcitatoiis  Jumniodo 
dceaconftct?  Hoc  inquamcft,  quodncgo,  vcibailui/ijfefrrrfj^cWf/.in 
v Lilgart  fubftitationc  polita eundcm  eftcctum  habcre  Jebcre  quod  ad  pro- 
banJam  tcftatoris  voiuntatcm,  quem  habcrcnt  illa,  fi heres  tfft  wfopolita 
lfj  inftittttionc.  Etprobo  non  tanttim  cx  diucrlitatc  conccpnonis  vcrbo- 
nrm ,  qnr  vno  cafu  afHrnutiua  cft,  alioncgatiua,  vno  cafu  ad  primum  gra- 
dum.alio  ad  fecundum  accotnmodata,  fcd  ctiam  cx  eo.cjuod  cum  patcr  fuu 
hercdcm  purcinftituit  licct  poftca  ei  fubftituat  fub  illiconJitionc,  fthtrtt 
tfftnaltt ,  non  idco  tanicn  ita  locutus  intclligitur ,  vtci  darct  clccfroiicm  v- 
trumhcrcscircvcllctnecTie,  fcd  potius  vt  adticrfus  filij  iniuriain  libipro- 
fpiccrct,  flfoncillchcrcs  cffcnollct,  fupremaiiiquc  pa;ns  voluntatcm  de- 
ititucrct  mctu  vcndittonisbonorum  ,quod  ctiaminnito  fcin  arbitrio  fihi 
rutuxurn  fcicbat  ob  cdi&um  prxtoiis ,  cx  quo  fuis  hcrcdibus  onmibus  po- 
teftas  ftt  abftincndi.    Qupd  non  pcrxquc  dici  potcft  de  co  patic  qui 
fuuin  hcrcdem  inftituil  fub  ca  conditionc  ,  fihtits  tfft  vtUtt.    Cur  c- 
nim  conditionem  hanc  adfcnpfifse  vidcn  potcft  ,  nifi  vt  fiiium  facc- 
ret  cx  ncccfsario  heredc  volumarium  ,  qui  alioqutn  non  modb  infti- 
tutus  ,  fed  ctiam  nullo  fa&o  teftamcnto  ncccfsanus  hcres  futurus  cratf 
Quyd  fi  vulgari  fubftitutionc  fic  exprcflim  facla,  fi  heret  tffe,  *»t  m- 
IttfMtti  ntn  fetem,  fihus  non  fic  ex  ncccllario  voluntanus ,  q.uanto  mi- 
niis  tict,  ii  patcrnulla  vokintatis  tihj  nicntionc,  vulgaria  illa  fubftiwrionis 
vulgaris  vcrba  vfurpaucrit,S»  ^rrr/n«»  erit.  Quibuscnim  vct  bis  aliis  apcr- 
noribus  potuit  vti  pacr,  vt  oftcndcrct  nolle  fc  a  communi  &  vulgari  mre 
rcccdcrcquim  fi  vulgaribus,8c  iis  ipfis  quibus  cxteri  quoque  vti  folcnt,  v- 
terctur?  An  fortc  imputabimus  ci ,  cur  filio  dcderit  fubltitutiim  /  autcur 
■on  dcderit  purc  ,  qucm  ccrtiirncft  uunc]uani  dari  nifi  fub  conditionc. 

A  A  iiij. 
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tionctn  informafpccirica<  farisnmcn  voluntarem  fiiam  decbr^llc  \idc- 
bitur.vt  condinoni.ni  cxplcuitlc  vtdcri  pofsitcx  volunratepatri\.«<vm, 
dttt.l.  vtrtd,  quod  tittncn  in  cxrranco  dmerium  elfcr.    Cuinon  fufiiec 
ret  non  nolic,  nili  aducerct  cti.im  «prcffim  fc  vcllc  heredcm  clfr.  Nam 
extraneus  qui  neque  vulti  ncquc  non  vult  hcrcstlfc,  itcmqtlC  is  qui  non 
vult  hcrcs  non  clle,  vtique  nullo  modo  herescft  quamuis  cfic  poflct  li  rd- 
lct.  Dcquoplurafcriplimuj  Emr.vi  1 1.  Dttddu  ptttttitntit.  •Rcftat  v: 
ad  contrarijc  opinionit  rationct  rcfpondeamus.  Lonamqiic  tauo  noltr.i 
tatis  fuperquc  confirmata  reperictur.  Ad  primam  petitam  c\  voluntatc 
tcftatons, quafiquifubftitucndo  vuleautcr  iuo  hcrtdi  in  cius  arbitrio  tk 
electione  reliqucrit  anhcreseife  velkt,  acficum  hcredcm  fcripfiisct  fiib 
ea  condttione  fi  vtUtt.  lam  rcfpondimus  non  cfsc  bonam  horutn  ca- 
Aiuin  comparationcm  ,  valdcquc  rcfcrrv  an  couditio  pitcftatiua  pana- 
rur  amiiiuuue  in  inflitutione  »  an  ncgariuc  in  fubllitutionc  i  pnft  pura  ti 
toftitutioncm  imperatiuis  vcrbis  faftam:  dcbuitquc  Bartolus  h.inc  non 
ntodo  vcrborum ,  fcd  ctiam  voluntam  dirtcrcntum  nbfcruarc  iubtilcm 
quidem,fcdvcram.  Pro  qua  confirmand.t  prxtcr  ea  qu.r  um  d.ximtis, 
poflct  etiam  illud  adduciquodtractari  lolct  dc  thrrcrcntu  lcgati  \c!  h- 
dciconmtiffi  iclittilub  e.i  conditionc  ft  vtht ,  &:  cius  qund  lub  illa,  Afi- 
Jintlmnit  cx  l.f.dttctmmtff*.  ji.  %.  ftc  f  dttctmi,  ijfuw.  dc  ItgAtn  ttittt.  tnn- 
Bm  ttft  fi  ttd  IrfAtnm.  6j.$.  tllt  fivtltt.de  Irgatit prnnc.ltgt  fi ittt  txpref 
ftm.it>.  Dt  ttndiiittne tjr dtmtnfttttttene.    Ad illud vcroquod  additBar- 
toh»  tx  Itft  pTnnt14.fi  prcptnatur.  D.fi  (fuit  cmtff*  cttuf*  ltflttmtnttrt*.  Fa- 
cilis  ettam  rcfponfio  cft,  multum  rrferrc  anquit  libi  ipfi  tibftitutus  fit, 
an  altum  h.tbeat  fubftinttum.    In  coqui  fibi  ipii  fubftitutus  iuit,verum 
eft  quod  Bartolus  vult ,  &  quod  Icx  ait ,  datam  ci  poteftatan  omittendx 
inftttutionis.    Cur  cnini  fubftitutus  vidcri  pollct ,  mli  vt  ci  liccrctadi- 
re  cx  fubftitutionc  ?   Qiiomodo  autcm  ex  fubfticntionc  adirepotltr  ni- 
ii  omifla  pnus  inftitutionc?    At  in  eocui  aluis  fubftitutus rint, non  1- 
dcm  tra&ari  poteft  ,  quia  fitalis  illc  eft  qt-i  inuito  quoquc  tcftatorc  bc- 
ncficium  abftincndi  habcre  pofirt,vt  contmgit  in  iuo  Sc  neccffario  hc- 
rcdc, crcdcndtis  cft  patcr  ei  fubftituilfc,  vulgiritcrpotiut ,  vt  fibi  ipfi  in 
eumcafum  ,  id  cftcotTtj-afilijabftcnrionem  profpicctct ,  quain  vt  lilio  hc- 
redintis  cx  inftittirioric  ornittcnda;  arbitrium  darct.    Mulro  mtmis  vc- 
rOjVtcxrtccciririouccrctprorfus voluntarium  ,hoceft  itavt  ne  quidciu 
ab  inteftato  fuos  heres  eftc  cogcretur.    Subftitutio  cntm  tacuhatcin  m- 
btiere  potcft  omittendx  inftitutionis  ciim  idcmii.  inftitittuscft,  tV  fiib- 
ftitutut :  icd  omittendT  omnino  hcrcduatis  ctiam  ex  tcftamcnto  aibi- 
txium  darc  non  poteft  ,  tum  tclhtor  qui  inftituttlni  fibi  ipli  fubftituit,  tan  - 
to  magis  voluntatcm  fuam  dcclaret  ,  quod  cum  vclu  outnimodo  htrc- 
dcm  habcrc,  adeoquc  cx  tcftamento ,  liuc  cx  blfttQKKMK ,  fittc  ex  fubfti- 
tunonc.     Scd  &  dici  illud  potcft,  Vlpianum  tn  dttlt  f.  fi  pttptndtur. 
non  dc  fuohcrcdc  ioqui,  fcddc  e:<tranco,vt  c\  coapparct  quod  fubu- 
cit  tn  f.qiti  fttnt  tn  ptttfitttt.  cos  qui  111  poctftacc  funt.li  inftituti  ctum 
fint  Itatim  heredcs  cfscex  tcftamcnto  ,ncc  quicquatn  iaccrc,  quyii  pof- 
funt  fc  abftmcrc.  Vt  intclligamus  fuo  hcrcclc  lnflituto  locum  t't  cdi- 
€to  nunquacn  c&cpoGc  >  vtdocuitiiUS<apitcpia.ccdcnu ,  fic  vrubauuuus 
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apcrtilsime  cx  iiOn  Itge  prim*.  $-  f mifunt  in  ptte/lmt.  D.  fi  put  tmijf*  <**- 
fs  ttfinmtninrt*,  dr  tx  legt  Tdptntnnm.  8.  $.  fu*rt*  *uitm ,  in  illis  vcr- 
bis  ,fi  n»n  fuii  in p*itil*it.  D.  dt  intfficu>f»  teiUmtnl».    Quamquam  fi  po- 
ncrcs  fuum  hercdem  1  pacre  inftitutum  cundcmque  fibifubftitutum  fuif- 
fc  |  pofcct  non  malc  dtci ,  fubftitutioncm  in  id  prodcuc  filio  dcbcrc  ,  vt  c- 
tam  polt  abftcncioncm  quam  cx  caufa  inftitutionis  tcccrit ,  ius  habcat  k 
immifccndi  ctiamcxtcftamenco  fcilicct  cxcaufafubftitutionis,quod  ius 
«mnufccndi  le  poft  abftencioncm ,  ilue  cx  ccftamento ,  fiuc  ab  intcftato 
non  crat  alioquin  habiturus  dtH*  Ugt  i*m  dttl>ii*rt.  86*.  *d  fintm.  Dt  bt- 
rtd.intlttui.   In  quo  mclior  ac  fauorabilior  cft  caufa  fui  &  neccfsarij  he» 
rcdis  quamefscdcbereteius,  qut  ncccfsarius  tamum  proponerctur.  Et- 
fi  cnim  vtcrquc  ipfo  iurc  ncccisarips  eft,  &  vtrtque  hoc  communc  vtex 
neccfsario  pouit  hcri  voluntanus ,  inaudicumcamcn  cft  &  infolcru ,  vcnc- 
ccisario  tantum  hcrcdi  inftituto  dctur  fubftitutus  vulgaris  fub  ea  con- 
ditionc ,/» htrts  n»n  tril ,  mtilto  miniis  Cub  illa,  /f  berei  tfft  ntlet ,  ctim  non 
pofsitnolle  ,  quipurc  hcrcs  clTciuffus  cft.    Qupdcnim  hic  quoque  ba- 
bet  a  prxcorcDeneticium fcparationis  Ugeprim*.  f.  vlitm».  D.  dt  fti 
multum  diftat  a  bcneficio  abftentionis  quod  fuis  ufdcinquc  nccei 
hcrcdibusaccommodatur,  quianon  magis  facitvt  ncccfsarius  hcrcsi 
habcaturpro  hercde  apud  prxtorcm ,  quamvt  rcvcra  hcrcsnq 
re  ciuili  ,  fed  tantum  vt  fi  bona  patroni  non  attigerit  fcparaudi 
quicquid  ahundc  cft  quatfiturus  ,  adc6que  eciamit  quid  idcfim&O  pa- 
trono  ipfi  lucuraliccr  dcbcbatur  diil*  $.vlttm».   Si  quis  tamcn  propo- 
nerct  icruuii)  ncccfsarium  pure  inftitutum  ,  ciquc  datum  vulgaretnfub- 
ibmtum  fub  tUa  conditionc,/»6rw»»»ifr»/,  velfubilla  !pcciaUorct/»W- 
rtt  tft  ntlti.   tacilitu  admittcrcm  ta6rum  videri  «um  debere  ei  necef- 
fario  voluntarium ,  quim  ft  fuus  hercs  cflet.   Non  enim  hicpofsct  lo- 
cum  habcre  ratio  illa  quam  in  fuo  herede  attulimus ,  quod  crcdcndus 
iit  parcr  ci  fubftituiuc  potitu  ,vt  fibi  fuarquc  exiftimationi  prolpiceret» 
quam  vt  arbicrium  ci  darct.    Siquidem  non  potuit  vcreri  dominus.ne 
\\  fubftitutus  nullus  euctcueniret,  vt  bonorum  vendirioncm  publicaiu, 
non  fine  nugna  infamix  nota  paci  cogcrctur ,  cum  fciuerit  fcruutn  hcrc- 
dem  purc  eiic  lufsum,  ncquc  abftcntionis  benefkium  habcre  vnquam 
poise,  neque  aha  artc  vlla  effugcre,  quin  fiib  j  pfi  us  tanquam  hercdu 
inomine,  bonadcfuniri  dtftrahantur.  Icaque  quod  alium 
cffcdumhabcrcnuuum  pofset,  quidnihunc  falcem 
habebtt »  vt  dominus  inftituto  feruo  aliuro 
vulgaritcr  fubftituens  ,'  abftincodi 
facultatern  ei  indulgere 
vidcatur  ? 
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ERROR  SEPTIMVS. 

Depttrftate  tBtw  ctndttitnit.fi  herciyton  ci  k,  t/t  vu'g*ri 
fntjlitmtenr  fuo  htrrdt  ftkil*. 

I  f  r  i  c  i  l  i  o  r  vidctur  refponfio  ad  puftcnorcs  duasob 
iediones,,qiiar  fuperiorccapjte  attulimuvpronicndj  Bjitn-, 
li  opinior.c :  quanun  altcra  illa  crat ,  quodlicxiftcntia  fui  hc  • 
rcdtsper  vulgaris  fubftituti  dationcm  non  tollcrctur  ,confc- 
qucris  rierct  vt  vel  protfus  inutitis  efset  fubftituuo ,  qua*ca- 
Gim  vtilein  nullum  habcrc  pofjet ,  vcl  ccrtifsima?  lurij  rcgulr  \  lolarcntm , 
cum  inct  fmc  hcrcdiute  ,mic  hcreditariaponione,  qu*  acquilita  hiit,  n- 
ntafiat  vulgaris  fubftinnio.  /. ptll  adit*m.  y.  C.  dttmpnkey  *lyt  fnbsl  t. 
ficut&  ius  adcrcfcendi.  I.vnu.  f.hutt*  defintu.C.de  c*dnc.tt!lendtj.  l.prt- 
m*.^.mterd»rn.  D.devf*fi*l~l.  *dcrefc.  At  ncgare  non  pofsumus.qumSt 
fao  hcrcdi  vulfaritu  u.biiitui  pofs:t ,  i  111  f,n  hcicdis  poitione  ius  adac- 
fcendilocum  habcrc,  (i  fucrrt  ci  datuscoheros.quod  vtruuiquccumcx  ah.s 
jnnnjnchs  noftm.irislocis  probari  pr.teft.tiim  uinnunn  apcrnJimt,  acc- 
/egaiirilErnc  exd.l.tx  contrattm.44.  T).de  rt  mdic*'.  r.orfus  ,  li  quis  vellcr 
ornnaeasIcj;cs,qux!oquunturdc  'vuIgan  fubftitutionc,  ficb  fuohcre- 
di,vcl  de  iurc  adcrelcendi  dando  cohcredi ,  iiue  fuo.  Ituc  entranco  ,  in  por- 
rionc  fiii  hcrc.Us,  ad  cum  cafumreftringcre  ,  quofuus  illc  hcrcs  fa<£tus  cf- 
fct,cx  nccets.irio  voLmtarius,  ptr  aJitvftam  in  inititutionc  conditionem 
Hlam  cxprcfsim ,  fi  heret  ejfrvttltt,  haud  dubic  nimiacliet  ca  rcftriitio, 
ptaucquc  conunentitia  ,  &  i. ,  probabilis,  ciwncV  parum  fVcqucntes  ciVcnt 
cz  inlbtntioncs,  pcrquasfuus  &  ncccflariu»  Iutcs  titret  volunc.inus,  qua- 
ruro  fcilicet  vfus  non  patribas  cflctstdis  ,  fcd  hberii  inftituns,  ipf-s  vc- 
ro  libcris  nonciTct  nccclTarius,qnibus  vtiquc  fufticcret  bcncficunn  ab- 
ftcntionis.    QjiiJ  crgo  rcfpondcbimus  >  Magna  cnim  ccrtc  obicciiu 
cft.   Puto  cgo  rcfponJcri  pofla,    Vulgarcm  fiibititutionem  fuo  hett- 
difadam ,  nonfolum  valcrc  ,  fcd  ctiam  ihiim  atquc  is  abftJtict  lncumhi- 
bcrc.  Non  quafi  facro  illo  per  huiufmodi  fubftmitioncm  voluntario, 
vt  vulgocreditur,  fcd  quiahcet  non  co  niir.us  bcrci  ncccifanus  manc.it, 
tamcn  non  tatis.  hcres  eft  qualcm  clfcpacer  nolucrat,  faltcnt  ad  hoc  vt 
excludcrctur  fubftitutus.    Cogitaucrat  cnim  patcr  de  habcnJo  tahhe- 
redc,  qui  nontautum  nudonuniioc,fed  <  rkcn.  quoquc  ipfu  hcrcs  el- 
let ,  Bi  rcm  haberet ,  vt  loquitur  Vlpianus  «■  lege  ftcund*.  $.  *dtptiut.  ver- 
ficuh,ftdfi  fintfuthtrtdts.  X).*dftn*tufctnfultumTtrfjUt*num.  Ac  proin- 
dc  ,  qui  creditcribus  rcfpondcre  ,  aut  m  id  faccrct  bonurum  vcnditio- 
ncm  luo  nominc  pati  cogcretur ,  quorum  nihil  tonuenit  fuo  hcrcdi  ic 
abftineoti,  cum  nequc  hercs  a  prartorc  habeitur,  neqcc  a  crcditori- 
bus   magis  conucniri  &  inquicrari  poiTit ,  qtum  fi  voluntarius  hc- 
rcs  fuillct  ,  Sc  rcpuduflet.    Ncc  cftqiiud  qms  rurlus  obiiciac  ,  ex  hac 
patris  voluntatc  ratirffKm  iuris  immutari  non  poffc  ,  nrque  co  lmr.us 
verc,  cV  ipfo  iure  filium  hcrcdcm  cffc,  &quidnn  w  ttttamcnto quod 
fa  aWbniicr.it,  Ittt  cum  qutft.  jo,  J.  ftd  tifi fttm.  D.  de  ftdctctcimfffAibcn. 
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/.  nttrjftriit.  y.  D.  dt  ttcauirtnd .  htrtdit.    Hic  CDim  ncn  tam  quid  ntio 

iuris  lcrit  infpicicndum  cft  ,  quam  cjuid  patcr  voluerit  &:  cogttauerit, 
* '  ciiun  .igatur  dc  interprctanda  condicione  illa  pcripfum  in  tcframcnto  ad- 
fcripta  ,ft  htrts  filtus  ncn  trtt.  Sicjuidcm  ccrrum  eft,  in  condicionibus  o- 
,  mnibus  intcvprctandis  ,  voluntatem  tcftatoris  primum  locum  obtincrc» 
**  c.amqucfulam  ciTccjuxrcgir,  ampliat ,  moderaturcondicioncs.  I.tnctnit- 
.  ttontbut.  ij.D.dtctndic.ejr  dtmtnslr.l.htrtdtsmtt.  J7.fr**,  rj.D.nd  SC 
T rtbtll.  il  anto  nugis  quod  fubftituws  quoquc  cx  cadcin  telbton*  volun- 
.  t.itc  vocatur ,  non  cx  fola  iutis  potcftatc.  lllud  erg.i  duntaxar  inquircnJom 
cft ,  qutd  tcllatur  (enfcnt  cum  fi i:o  luo  hcrc.Ii  (cnpto  fubliituhmi  dcdft, 
fubeacondicionc ,  fi  rilws  hcresnon  elfet.  Nimirum  quantum  ad  hocvt 
fubftitutus  admittatur,  ad  bona  detuniti  ,  quomodo  loquitur  Scaruolaj»* 
d.l.cv  ctmnHit.  at  non  ctiam  vt  fiibftiiutus  lit  hcrcs.  Cumenim  suushe- 
rc$»fcmpcr  hCrcs  mancat,ctiam  po(t  ab(t<  ntioncm,ficri  certc  ncquityt 
fubftitucus  quoquc  hefes  fn .  fcd  taniiim  \  r  habcat  vtilcs  adionci  a  prxto- 
rc ,  qui  iicut  fuum  hercdem  fc  abitmcntcni  non  lubct  pr<>  hcrcdc,  ncc  tlr- 
las,  vclci  velineum,  dataclioncs,  ita  fubftituto  &  m  (.ibilitutum  easipfas 
darc  cogicur.quxalioqui  cx  iurc  ciuilicVfilio,  3c  in  rilitim  compctcrent. /• 
dttprettr.7.i.ftdgutdrPspini*niis.  D.dtminor.  Iuquc,  ft  quis  ita  argu- 
mcntctur»  riltus  qui  feabttinuit,  rcmanct  nihilominus  hcrcs.  Ergouib- 
ftinmis vulgaris hcrcs elscnon  potctt ,  cnroptima confccutio  , cjakncquc 
potcft  prxtor,  ncquc Scn.uus,  nccjue  Ic\  »pfa  r.ccrc,  vt  vni  homini duount 
ex  aifchciedcs.  /.  <jutd ctntra.i^s.  }.  vnt  dut.  dtrtgnl.tur.  ScdnonfmuU- 
tcr  crit  bona  confccutio  (1  qms  ex  eodcm  antcccilcnte  vclit  infcrrc,  fubfti- 
tutum  vulqarrm  admitti  non  debcrc  ,  quafi  detccta  condicionc  fubfti- 
tionis ,  cx  co  folo  quod  lilius  fu  hcrcs  ,  cum  tcftatoris  voluntl»  raciat»  Tt 
potms  «titiiie  condicio  vidcatur.  Dcniquc  illaquxftio,  Anfuo  hcre- 
dc  cxiftcntc,  fubftitutus  hcres  cifc  pofsit,rdt»  pendct  cx  iuris  ratione, 
qux  ccite*  lacit  contra  fubltituuim.  Hla  vcro,  An  fuo  hcredc  cxiftcn- 
tc  vidcatur  dcfcciflc  vcl  extitiflc  condicio  fubltitutionis ,  pcndct  cx  volun- 
tatc  tcftaums,qnx  fanc  hic  apcrta  cft  pro  fubftituto»  Et  in  hoc  pro- 
ctildubio  crrauit  Thcophilus ,  non  mclior  aut  certior  iuris  noftrimagi- 
Itcr  quaniTribonianus  inprmttp.  titul.  dt  pupilLfukHitm.  ciim  ait  vulga- 
rcm  lubftitutionem ,  filio  impubcri  (aclain ,  non  alitcr valcrc , quam ii fi- 
Iius  viuo  patic  i!eccdat,quodcuidcnfcrpugnatcum  dtSl.l.tx  contrttdth 
eV  alus  fcxccntis.  Nili  id  rcferas  ad  mci  .un  illam  rationcm  iuris ,  qux  non 
patiturvt  viuo  filio,  qm  reucra  hcrcsmanet,  ipfo  iure  fubllinitus  hcrcs 
inr,  p  ■tui^  qi.am  .ul  i-rfratm:  K.bliiti'tionis ,  quod  adprxtorcm  vtnoscx- 
plicauumis.  Qiicmadmodum  c  contrario  in  perfona  illius ,  qui  cum  pof- 
fct*nsre  ciuih  hcrescflc,maluit  iure  prxtoric»  fuccederc  pctita  bonorum 
poflefsioncjhxc  cadcm  condicio,/7  hmt  n»n  m/,pcrindc  implcta  tntclligi- 
tur.ncfi  itinre  duili  hcres  e([ct,d.l.tn  ttndttttnttus.iy.f  fipstrinus.  vbi  tra- 
ftaturdcliberto.quipatronumex  minorc.quam  dcbita  portione ,  cx re- 
liquavcro  hcrcditatc  cxtrancum  hcrcdem  (crip(crat,&  ab  cnrranco  illo 
lcgata  reliquerat,  fub  ea condicionc  .fi uhtrtsntn  tfftt.  Cnm  cnim  pa- 
tronus,omiiiainftifutionc,bonorumpo(feflionem  contra  tabulas  Iibcr- 
ti  accepilfct,atqueitadcbitani  ponioacni  confccutus  cflct ,  ac  quxreretur 
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dticgatis,abcxtrancopanonicohcredc  rc  tun,jti  icbcrcntur,  rj.i  afi  cott- 
dicio  cxtitilH-t,  an  non  dcbctcntur,quj|i  dcfccillct,ait  Vij.tamuqK  rnidc  rt- 
dcricondiciorKir.dctcalTc,aclipitrui)ii*hcrc$niilI«t.  rion  <\  »li  bcrcch* 
appcIUtiuucbonominpoilclTorcontincatur,  \crbuni:\ie  htrts<\  i;u  p:o 
prictateinprartorioquoqiie  fiiccelforc  vcnticctt  t  ,  vimalcad  cam  iocum 
Socinus  poft  iiiosnotauic,fcdquiadc  noc  vno  qtueremiuni dt,qirij  inpro- 
polito  caiufcnfus  lithuiusconditioius  ,fi  pstrtnu  httti  ncntm ,  Imc  iplmn 
vcr6nonaliundc,quimcx  ipliui  teftatoris  veluntarc  a-llimanchim.  i'orro, 
ctt  i.tcfbror  jpatronicohcrcdclcgaurclicjuit,  fub  iila  conditiouc/i 
ttm  htrtt  m»  tjfti,  vticjuc  cogitauu.  dc  oncrando  ill<  «,;n  cum  dutjx.it  c.iUiih, 
quorururum  dfct,  vt  bercdatatcm  totam  habcrct ,  propterea  quod  co  cjfu 
miiius  vuicritiironcratus  ,qm  calcgata  pdlct  pt.rltaic,  expatroni  portio- 
nccjuxadcrcuillct^qviicjucincutncj  umplcnatcltatoris  non  canttun  v<j- 
luntatc,fed  ctiant  hcrcditatc,rriutiiius  clllr,  vi  inl.filie.j-.D.dt  imuft.  rupt. 
l.ntununtjutm.i^t.fi  due.  lO.mfin.  D.dt  lt^at.prdji.  Atqui  llon  Itabcl  tOtam 

hoenitatcm  cohcrcs  patroni,  ctjmpatronui  acccpit .  corrtra  tabulas  libeti  . 
bonoruni  pollcfsionciii  ,  quando  cius  porlclstomf  bcnciicio, non  rantu.n 
camipfaiii  purtiontm  cu.Hc.|:un:r,cx  quatutrat  initttuttu>(cd  tnaiorcn  & 
■mpliorcin.  TantumabtU  vt  lucrumaliqtiod  l^tti^t  tohcrcsjc\to  q^ind 
PJtronutex  tcftamcnto  hcrcs  cllcnoluit.  r^iduiiin  potcft  intcrcik  jii 

2uj/j/cnptits3c  tanquaiu  hcres  lurc  ctciilt  fucccd.ir,an  pcr  bononmi  polfci- 
oncm  conrra  ubulas,cti  amli  poncrcs  ,  vcroquc  cafu  Cjndcm  kott  patront 
portioncm?An  non  pcnndc  rcm  habct  patrontisA  pomonis,quam  altcru- 
troture  c  onft  quitur, cripitcommoduincohcu.il \  'oltintas crg  o  ccfbt&ns 
non  patitur,vt  tn  ca  (pectc  lcgata  dcbcanrur  a  cohcrc  Jc,a  quo  rcli&a^facrikj.  - 
iub  c-  cxprcfsim  conduionc,/»/;4/r«/»jw  htt ts  nemjet.  1  Jt  6q*tc  vjl.it  apju,- 
tite  fubicrta eit  ab  Vlpiano  iil  j  Ipccics  poft  prapoiittonc  n  in  j>rintij>.o  Ic- 
gis  traditatn ,  dc  couilicionibusoinnibtis  e\  ttilatcris  voltiittatc  jntci|>:c- 
tatvdts,vc  cilct  cxcnipluin,&  clcgans  &  apcrtum,t::is  prrpotitionis.  Q^iod 
non  fatis  aifccuti  videttir  intcqr/rctcsnoftri,  qui  CXCopoufsimtiin  Ioco  pi  o- 
Itarc  folciit,bonoriin-  poifciTorcm  hcrcdis  &;  MMttinc  Jc  itircccnferi.Q\jii 
inconditionibuiintciprttandis  ,  propnctj*  tantum  vcrboruin  infpicu.nifj 
ln ,  ac  non  potiui  voiuntas  tcltatoi  is  ,  ctia  n  ctii  propricras  vcrb.u  .un  r.on 
lubicriiiat.  Dc  quo,poltallos,tractatDccllls4<<■/.).t.f«i^'./.^S'^J•.  tJc  cuius  » 
tiam  lcctionccV  lcntcnt!a,qtioniain  cidcm  intcrprctum  crrori  omiuum  ma 
xime  htict.in  fcqiientibiis  diccndum  nobis  cnt,  nc  trattafioncs  confonda- 
mus.  Idcni  vtro  q>ioddcfubftitutionc  vulgjri  diximus,  loCUm  h.ibctctiam 
iniurcadcrcfccndi  ,vtli  fuus  htrcs  habcat  cohtrcdcin  iV  abfiintJt  a  p.ittis 
hercditatcpoitio  cius  pcrindc  ad  cohcrcdc:n  fpcctct,iurc  adcrcfccndt,  Jtli 
hcrcs  ipio iurc  nun  ti.iiVct  d.  l.tx  tnttt^Bm,  l.  tim  btrtiuMU.^.  Lft**6  vlt. 
D.tU scojuir.htrtd.iy.c  imijd  iits  adcrcfccndi  locum  .'tabc.it  intcr  coheredcsj 
tanquam  intcTcos.qiiiao  ipl6  tcftatoietacitcitibftitntt  vidt.intur././j  7"i*ro 
dr  Mtuit  6i.$.).dt/tg4t.i.  I.ntn  jm//4.».4.  (:4d  5C.  Trehll.  liucquod  cum 
oncra  pot  tionis,  aqua  fuus  hcrcs  abftcntus  fuit,  ad  cohcrclciu  nectif.iii.i 
dcuoluantur,  li  poitioncm  fuam  rctincre  vclit,  commodum  qtiocjuc  ciufdc 
ponionis,ad  cum  pertincrc  necclit  cftj»iion  tjntuin  li  tcllatorts  v&hmtatcttl 
contidcres,  fcd  etli  ipfam  rci  arqtutatcm,  nc  commodo  carcat  qm  (cntit  in- 
CQixiaiodiiiihdJ.tHm btrfdil4it.t$-  d.l.prn.&  vbjU  jcjtw.htrtd.  bcl  ta rt^ 
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nonfacit.quin  fuushercs,  etiam  poftcaquam  porttoipiius  proptcr  abften- 
tioncm  pcrucmt  aJ  cohcrcdcm  » hcrcs  vcrc  mancat ,  idcdquc  nec  verc  di- 
ct  potcft.li  vcrum  amamus ,  hoc  ius  adcrcfccnd» ,  quandoquidcm  non  tam 
poi tio  hcrcdturia  fui  hcrcdis  fc  abftinentts  acquiritur  cohercdi,  quiin  bo- 
naquxadcamportioncm  pcrtinuerunt,vtdiccmus  tn  Errtr.y.Dtttdu b*- 
tm.  Jgittir  quemadmodttm  ncmo  dixcrit  cohcrcdem,  iiue  fuuni,*ituc  cxtra- 
ncum  fuo  hercdi  datum,faccrc poiTc  vt  eo  minus  vidcri  dcbcat  rilius  hcrcs 
cife  ncccltanus ,  tanquam  obhocfolum  tacluscx  necelfario  voluntahus. 
Quoniam  nimirum  datur  (uo  hcrcdi  cohcrw,vt  ius  ipfiu»  minuatur,  non  vt 
inclior  iplius  condiciofiat,  qucm&intotum  exhcrcdarc  patcr  potuiftct. 
Littf*u.ii,D.dtU&tr.&ptftbum.laconchdcn<iumcl\2d\icr{us  Bartolum, 
Dationcm  vulgans  fubftituti,  non pollc  fm  hcrcdis cxiftcntiam  tollerc> 
quanuiis  vicillim  ,  nitda  illa  fui  hcrcdis  cxiftcntia  ,-ncquc  fubftitutioniJ 
vulgaris,  ncquc  iurisadcrcfccndi  cAccttirn  pofrrt  impcdirc,  proptcr  volun- 
tatcm  tcftatoris,  cum  ipfa  rci  xquitate  ac  ncccfiitatc  concurrcntcm.  Atq uc 
hoc  ita cflc,vr  fuus  hcrcs  qui  aut  cohercdcm,  ai.t  vulgarcm  fubftitutum  ha- 
bct ,  adhuc  tamen  mancat  nccciTarius,  cx  co  intilltgimus,  quod  ncquc  fub- 
ftituto,  ncquc  cohcrcdi  pro  portionc  fui  hcredis  qui  abftinuit  actioncs  di- 
rcclx  dantur,  fcd  vtilcs  tantum ,  ldquc  vt  arbitror  pctita  bonorum  poflcf- 
.lioncfccundumtabulas,  quam  hoccafu  ctiam  hodic  puto  ncccOariam  cf- 
fc,  non  quidem  cohcrcdi,  quem  fufticit  hcrcdcm  cffe  cx  partc.vtcahcrcdis 
fui  partcm  non  hcrediutis,  fcdbonorum  fufcipcrc  pofiit,  fi  vclit/ed  fubfti- 
mtoqui  nulloplanc  alioiurc  poteft  admitti  a4  hxrcdiratem  qux  tans  a- 
lium  habctheredem ,  rcmancntibus  nimirum  direciit  pcncs  fuum  hcrc- 
dem,qui  fcmcl  hercs  fuit ,  quique  directas  actioncs  in  pcrfonam  fiiatn  fe- 
rocl  tranftatas ,  non  magis  cxuerc  pofteapotcft,  quam  nomen  ipfum  hcre- 
dis.  I.  *>t  prmtr.  i.f.ftd qmtdVnPiaianm.  D.  dt  mmtt.  l.fi ktttt.  70.  D.sd 
SC.TrtbtiLdJ.fitniili.&vltim.  dt  tuqmrtnd.  btrtdit.  Fieri  cnim  nullo  ca- 
fu  potcft ,  vt  exdcm  actioncs  dircctx,  iint  pcncs  duosin  foli Jum»  ficut  ncc~ 
vtin  cadcm  pcrfona  dire&x  actioncs  cum  vtilibus  concurrant » cura  fcm- 
pcr  maior  obiigatio  tollat  minorcm.  Ldtbittri.  )o.  D. dtfidtmjjir. I.  frtm. 
ryD.dc dutb.rtu.  & confequenter dtrcdta, vtilcm,  qux  ncc vnquam indu- 
citur  nifi  cx  xquitatc ,  cui  porro  xquitati  fola  ncceflitas  locum  facit 
ciiin  iuris  ratio  dcficit  ad  dandam  adionem  non  dcncicntc 
xquitate.At  rurfus  nuila  mduccndx  actionis  vti- 
1 :  s  necefsitas  eflc  potcft,cum  dircfta  com- 
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ERROR    O  C  T  A  V  V  v 

Dtftttfitutvulg^rufubfittutitnU  tn  (ptcit.l.fi  (ftm.lf. 
D.dt  ltttt.t*r  ptftbum. 

L  T  E  R  A  harc  crat  Bartoli  obicctio,  ad  probanclmn,c.tm  cllc 
vim  fubftitutionis  vuJgaris,  vt  nu  fam  fui  hcrcdis  ooiUntiatii 
cxtmguar.  Rxrcfponlo  AfVicani  in  l.fi  ftiiut.iG.D.de  iiber.tjr 
peslhum.  vbi  aitillcSi  fiUui  hercs  i  patre  inftitutu»  lit  oniiiTo 
pofthumcstilioquefubititutusncpostxco  (it,&  mtcrini  nin- 
riatur  filius,  poilhumo  nondum  nato  ,  qturm  tamcn  m  vtcro  clfc  ccrtum  c- 
rawicpotcm  uin  pirri  quam  auo  fuuni  hcrcJcm  futui um.ScJ  li  ncmo  fillu 
fubftiturus  fit,  &  folus  ipfc  fit  inftitutus,  cunc,  qtna  co  icmport  qtio  is  ino- 
rijturccrrum  clfc  mcipit,  ncmincm  ex  co  tcftamcrlco  licrcdcm  forcipfc  li- 
liu*  intcftato  patrihcrescxiftct:  ficut  eucnircfolet.inqiiic.ciim  fubca  coii- 
dicionc  q  ux  m  ipfius  po\cftatc  crit  lilius  hcrcs  inllituctis ,  priufquam  ci  p  <- 
rcret  monatur.  Nam  Sc  co  cafu  diftingucrjdum  cf  l ,  an  fuhftituiuni  vulga- 
rem  filius  hibucrit,  nccnc,  vt  priorc  calu  fiibftituci  >  a.lmitt.wMr,  eciam  vtuo 
ftlto  ,ncc  ci  filius  obftct,  li  modo  talis  condicio  luit,  qu.v  vltimo  inftanti  vi- 
tar  iilii  non  potucnt  implcri.vt  ilh.Si  Csfntelium  ttfcmdetu.fi  Altx*ndti*m 
tttti.  Poftcnorc  vcrd  cafu  riliui  ab  intcftato  hcrVs  patri  tuiifc  intclIigJtur. 
l.vlt.D.dtctndtil.tnfiu.  vbiPapinianusaddit.aliudquidcincllc  in  cacon- 
<kkionc,c|iix  vltimo  ctiam  inftanti  vita:  tilij  pcr  alium  implcri  potucnt,  pu- 
ta  St  dtctm  Tmt  dtdtut ,  vt  fcilicet  tali  condicioncad(cripta,ncpotc»  rtlla- 
tons  itdcmqutfilio  infbtutolubftirutt.nunquaiii  viuoco  aJmitti  p  iflintad 
aui  hercdiutcm.  Sedtamcn  in  illa  quouuc  fpctic  diftmgucndum  ctle,a;i 
tucrint  fubftituti  nccnc.    Vtproutdc  tam  cx  Pjpmuni,qu.'>ni  cx  Alti 
cani  fentcntia  ncgari  non  pofiit ,  quin  hacin  remaena  fittus  lubltitiuio- 
nis.    Quodncc  egpfan.  ncganduin  puto.  Atncquetaiticn  ita  cxplican- 
dura,vt  iut  illudfui  liercdispcrvulgarcm  fubftitutionciu  pcrimatnr.  Lon- 
gc  fiquidcm  aJia  ratio  cft  cius  diltinltionis ,  qux  ab  Atricano  &  Papi- 
mano  tradrtur  iupra  dtccis  locis  ,  quam  non  ignoi  abunt  qui  ler»crint  no- 
ftram  dc  Papiniani  Sc  Atiicani  conciliationc  nouani  conieitiirain  ad  d.  I. 
^ftfiUm.&*d  l.vtntttJi^.  D.dt *tijuttcnd.keitd.lib.\.Qinitil.cAf  .10.  Kec 
cnimnunc  repcumus  nifi  ijuanrutnad  propofiti  nollri  racioncn  ncccllo 
vidcbitor.  Pomt  Africanus  hercdcm  luilfc  inftmitum  filiumqui  tr.it  in 
potcftatc ,  iiibicitutumquc  cx  co  ncpotcm  onufio  pofthumu.  Filium  vcto 
tntcrim  dccefiillc.In  quo  illiidprimum  miraii  folco,quod  intcryrcte|  tan- 
topcrefcciucianr,vtinucftigcntanhic  filuis  iriftir.itus  fuenr  pute,Tnf.:b 
condicionc.  Ctim  cniinnihtl  fit  in  tota  Jcgc  quod  prarfcicrat  fuiilcad- 
pofitam  coodkioncni ,  (iue  in  prima ,  fiuc  in  fccunda  partc  lcgis ,  quid  a- 
Jiud  poilumus  diccrcnifi  quod  mnitmio  in  vtraquc  fpccic  lucrit  pura  !  A c 
protndc  quid  attinct  quarrcrc ,  an  talis  condicio fitetit ,  qiiar  in  vltimo  vitac 
mouicnto  inaplcri  potucrit ,  an  talis ,  qua:  non  potucric,  quo  J  tamcn  vmim 
eft,in  quopcrquircndo,  cotusinludat  JJartoluv,  libi  t.inJcm  miut.uc  fjtif- 
faciens ,  plancquc  adtirmans,  nullam  fc  in  toto  Inlormro  lc^ciu  vidc 
ic  difficiliorem.  irccii  ci  diftjcujtatcm  ,  i^ujj  filio  cuji  .r.iWo,  nou 
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vtdcBatUl  ficti  poflc,  vt  r.uri  cxtftcre  illc  fuo  parri  fuu$  hcrct  ipfo  iurc ,  & 
qttidcmcx  lciiinxnio.t.tnfHv.v.tcd.tti.l.yi.tjmtJunitnptttjtMie.  D./i  fuu 
tt>-ijf.C4nf.ttfi.\i\xi{.nuu  cti.i.  Irx  adJat.  pcfthumt  nen  nmt.  Qsitd  cnim  crat 
qtM  Jp<  fccti:i:pcdircnetiIiusauM.ilrcnepos,  lcx  tcftamcnto  hcrct  cxtituTc 
\  :dc  tttnr.curr.  6c  ab  initio  teftamcntii  vaiuii1ct,n6  obllantc  pnltliumi  pry,  ■ 
tctitscni,'  rc  vnqua  pi-ltca  rtiptiun  tuillct  t  Atqui  ncc  titium  nccncp'>te<« 
tcftatncnto lurcdcmcxtiti(Tc,apparctc.t  co,quod  Amcanut  ait.ncpotctn 
t  .tnt  patrt  «jitani  auofuum  hcrcdcui  forc.  S:n  enim  hcrcdit  noineti  legit 
duodtcim  tjbularum  cft,  tdquc  vfurpatutninfitcccfiip.ie  intcftari  nonau- 
tcni  tclutf.eo  capitcSi pst/ff4miti.u  imttjtt  mcrttur,  rjrfitu  htrts  uttt  tnt, 
#£>iAtm prextmtt fnmtlt.tm  htbtt.  Atq >le  kj  nos  quoquc  hxc  Africani  Vcr- 
b  i  uvcrprct.vt  fu  ir.r..  V.-d  hmc  ff  r.-j-c  iit  I!  irtolusallata  rationc  illa»  pro- 
ptcr  quam  riltus  non  p  >t.icrir  clfc  fuus  hcrcs  pttri,  qiiomani,inquit,inpri-> 
mafpccic  habui:  fubttiturum  vulgarcm  ,cuiut  dationc  cxtinctuin  tuitius 
l.iiutts.  CJuod  ti  vcrc  dicercrur,  apti  jrccrtcutioqujrrciidanoii  ciTut,  Sed 
ctirn  nihil  taltltts  dici  pollit,  vt  docuiaiut  in  prarc  t.lcrtttbns,  prxlcitim  txU 
'T^ptnumt.  S.  §.<fn»rt*AHttm.  <- Jii  Ti.de frff.ttfl '«tttt.  alia  ratio  quarrcnda 
ellqua:  idco  lii  irclior.quoJ  litvcnor.  I!!aa-;tc:n  fol.ioccurrit,  quodhuu 
tiiio  quandiu  vixit  non  tucrit  dthu  hcrcditas ,  ncquc  cx  teftaincnto  ncquc 
ab  intcftato.  Quiil  ci go  mirum  eft  n«m  hitifc  illum  hcrcdcm  patri,  ncc  nu- 

lb intcftato quam cx  teftamcnto? Siquidcm  cxplorattiin  illudt:..: 
ufti  poflc  hcrcdcui  clTc ,  ne  q  lidcm  fuum,  nili  dcfcratur  ei  hcredtus,  qust 
porro  li  ncquc  cxtcftamento  ncquf  ab  irtteftato  dcfcratur,nullomodo  Jc- 
tcmir.  l.ft  jHufitio.6.D.dc  iniH^.ruptJ.fcriptt.j.D.vndJtbtr.l.yi.fcittiimn. 
i.i.i.pen.tjf  vlt.D.dtfuis  d"  le£tt.  Si vero  pcrgas quarrcrc,  Citr  in  propofiu 
cafu  panit  hcrcditas  tiho  non  dcfcr.itrr.neqtic  cx  tcftamcnro,nequc  ab  tn- 
ultJto.lllaoft  ratioadfcrendaquani  Vaftn.  v>i>\\\t  tn  d.l.vtntrt\$4,.  tnprmc. 
D-dt  MCtjHir.htrtd. «]  lod  quan  Jui  nimpt  tcftamcntam  potcft  non  dc! 
turextcftamcnto  hcrcditas.  Tcftairtcr.ttim  autcm  in  quotiliut  htc  fucrat 
inllitutus.cV  pofthumus  pratteritus,  potuic  ruinpi  agnarionc  pofthumt, 
qujmliti  lilius  \  txir,  quia  toto  co  tempoic  qnn  vi  <it,  mccrrum  tuit  an  poft- 
huinus  atfctrcturnccnc,  maiorquc  fpcs  tuir,  £V  probabtliornatiuitatis  qua 
abortus.Kon  igiturpotiut  cx  co  tcftamcnto  defcrn  hcrcdius.  Ab  intcftato 
autctti  ntulto  niiniis,  qinin:.imah.!  i  nsri^  li  tll ,  quanditi  cx  tcftarncnto 
fucccdi  rfjtcft,ab  inteftato  fuccedi  non  p  iffc,immo  ncc  hcrcditatcm  ab  in- 
tclutodtftrri./.f nandiH. ty.l.tnplHrtHm.to.tid.tit.l.x.C.vid.Ub.  l,tjn*ndtu 
*^.d{  tt^ul.tur.K tqui  quandiu  tiluis  vixit  potuit  hcrcs  clk  cx  co  tcftamcnto 
i'.:qui^>  li  tlicct  vel  ipfc  filiujfi  viuo  co  mulicr  aborttim  tccillct ,  vel  faltcm 
ncpo*  llibltitutus.ft  poft  mortcm  tiltj  «bottus  factus rutflct.  Ergo  non  po- 
tuit  ftlio,quandtU  vixit.defcrri  hci cditas  ab  intcftato.Et  confequcntcr  con- 
dudcndum  cft  non  fuille  illum  fuum  hercdetn  parri,  ncquc  cx  tcftamento, 
ncquc  ab  inteftato.  At non  proptcrca  quo<i  ftibftitutto  vulgaris  ci  rada.ius 
tuiutts  cxttn::ti  tt,  vt  putat  Banolus/cd  quia  prartcrttio  potthumi,  &:  incer- 
dtudonauiiiDtitipluis,inccttam  fcccrit  vtramque  caufam  fticccffionis,  cam 
cx teflamcnto, quam ab  intcftato.  At fi fubftttntus nuilus datus  clTcr,dic«t 
aliquis  pro  Ban.  alindrcfpondci  ctur.  Id  cnim  eft  quod  .Africanus  fubncit» 
j^i<i<« Jt  nemt f.ht  fubfiitHiut  fil ,  & ftliu  tpft  inflttutus  /i/,  latnr  ifft  fitim  tntt- 
fttutpturthtrtttxilitt.  I-atcorifed  non rationc ilia qnam adiert  Bartolut, 
N  quod 
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auodhoccafu  foiheredis  cxiftentia  per  fubftirutionem  vulgarcm  non  lit 
cxtincta.  Vcrumilla  poaius  qua  difcnc  Africmus  mouctur ,  qtiod  hoc  ca- 
fueotemporc&inftanti,  quofilius  moritur,  ccrrumcfTc  inclput,  ncmi- 
flcmcx  eo  tcftamcnto  hercdcm  forc,  vt  proindenihil  impcdtat.quorninu* 
iam  tum  hcrcdius  patris  >  huic  filio  &  dcferatur  &:  adquirarur  ah  imcflato. 
Nam  fi  dclationcm  intcftati  iltud  tantiim  impcdicbat,  quod  qusndtu  rS'iu. 
vixilfct,  aliquis  cx  co  tcftamcnto  hcres  dlc  potuiffct,  confcqucns  r>t,  vt :. 
qao  ipfius  viur  inftanti  vcl  vltimo  ccrtum  clle  ccepcrit,  ncmnicn  vn  a  ia  n 
cxeo  tcftamcnto  harrtdem  fbrc,  delau  cx  tunc  ci  fiicrit  -ib  tnfcftato  lirrr. 
dius,  ac  proinde  acquifita.  Ncc enim  duo  funt, inftanru  dclar r  cV  acqi.i: 
tar  hcrcditatis  in  fuo  harrcJc,' vt  eftcnt  in  cxtranco,  fcd  vnuni  5:  idem,  tanj- 
cjuc  citb  acquiritur  ci  harrcditas  quim  dcfcrtur.  Illud  unr-tm  Ctplicanduni 
cft,  cur  m  hac  poftcriorc  fpccie  certumeire  inciptarco  niftanrt  quo  tilitt^ 
montur,  nentincm cx  teftamcnto  harrcdcm  forc.   Nrque  occunit  cct:-. 
quid  aliud,  ncdiun  quid  mcltiis  rcfponderc  poflinu's  ,  r.lfi  q:iod  iiullus  11 
hoc  cafu  adcrat  fubnitutus  qui  adcrat  m  prtcrc.    Etli  videu  ftatim  hk  ac 
clamaruros  cos  qui  Bartolum  tuch  volent.   Dationcm  igittir  fubftiiutt  fo- 
lam  catn  cflc,  quffui  hercdis  iusextingti.it  ,  linon  etiaitr  carcraquar  adhac 
rationem  exphcandam  pcrtinent,  anobi<  docci:  pa::i.r.tiir.  Dicimusau- 
tcm  huncquidcm  effe  crTcctum  vulgirisfubftitutKitnsinprnpoiito  calii,  vt 
lifatfra  fit  tilio  inftituto,  impcdiat  nc  rilius  v.v.r.  (uOi  bcKS  cxtitiltc  Vidcatw 
ft  vcro  favfta  non  lit,  filius  patrifuohxrcs  ab  ttucftjto  rriffc  intcIIigatur.Std 
oonhoc  idcoquodvulgans  fubftitutio  cxtinguat  tuitatcin,  atqitu  vulgi- 
rutabftitutio,  ctim  lit  mllitutio  cV  fccundut  gradm  tcftatncnti,  impcdiu 
ficteftaincntumdeftituaturmortcfilij.quod  jlioqu:  Jcftitui  ncccllc  cffer 
fmullus  filio  fubftitutus  datusproponeietur.    Ncccnim  dcft  nururtcfb 
mcntum,  quandiu  alimiis  cx  tcftamcnto  hcrcs  IpcrJtur:  quia  dcticicntc  p: 
inogradut  fiuc  iiicofutishcrcsiiiftitutusi't,  l:uc  c- :rancns,  (nihil  vctatin 
ciperc  tcftatnetum  a  fccundo>id  cft  a  fubftiiuro,  poftquam  inftitutus  exdu- 
fusfiiit,  fiue  morte,fiuc  qua  alia  ratione.  Ir>:tur  nioricntc  lilio,  cui  l)epo< 
fucrit  fubftitutus,  omiffo  nccdum  nato  pofthumo,  dcftituitur  quidcm  pn 
mus  gradus  tcftamcnti,quia  rtlius  quandiu  vixit,  ncc  fuit,  ncc  potuichcrc* 
ctfcaut  cx  tcftanicnto,aut  ab  intcftato,vt diximus,  proprcr  fpc  qtrar  fubill . 
ncq;  ramco  ccruc  ft  nafcituri  pofthumi,  fcd  non  dcftituttur  fccudus  grad::\ 
in  quo  fuit  pcr  vulgarcm  fubltitutioncm  fnftituttu  ncpcs,  qui  vttque  cx  c  . 
tcfuincto  harcs  cllc  potcft,  li  poftcanon  nafci  Pofthumfi  •ontingat.Iden 
quc  non  potcft  dici ,  rilio  moricnte  >  certum  cflc  inciperc  icmincni  cx  CO 
tcftamcnto  hcrcdcm  forc,  quod  ramen  cxindc  ccrtum  clfc  inctpit,  ncntinc 
fubftituto.    Ita  fit  vt filius  qui  lubuit  fubftitutum,fiuc  nepotcra  fiuc  aliuia 
{nihil  cnim  moror)patri  fuus  hercs  clfc  nou  potucnt,  qtiando  dciunAus 
cft,  incerto  adhucco  an  pofthumus  nafccrctur,  fucrit  verofuus  hcics  u 
non  habucrtt  fubftitututn:  nectamcn  cx  co infcrri  pofsit  fui  hcrcdis  cxt- 
ftcntiamtolli  pcr  vulgarcm  fubftitutionem .    Et  hoc  apparct  cuidcntiiis 
circalpccicmaliam  quamtractat  Papin.  ind.  /.  vltim.  dt  ctndtc.  irtfltt.  dc 
fUio  qui  fuciit  inftitutus  fub  conditionc  potcftatiua,  fubftittito  ctiam  ncpo- 
tc.  Nam  intcr  hunc  cafum,  &  illum.quciii  Africanus  traJtat  tn  d.  l.ft  fdnu. 
Umilitudo  illa  cft>  quodfilio  iuftituto>cui  fubftitutushcpos  ttiit,noti  dckr- 
Ur  hcrcdius  patns  >  iicquc  cx  tcfumento,  ncquc  ab  intcftato,  liuc  oir.ilfus 
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fuerat  in  tcftamcnto  pofthuiuus,  (iuc nullo exiftcntc pofthuino,  filius  fucrit 
inftitutus  fub  cor.Jitione  poteftatiua,  qn.t  non  potucrit  implcri  vltirao  vi- 
te  momcnto.  Eft  umcn  eaquoquc  Jifli  i;iIitudo,  quod  (1  filio  fubftitutcs 
ncmo  fucr  it,  omiiro  pofthumo  lilius  patri  hcrcs  cxtitilfc  intelligitur,  Sc 
quiJemab  inteftato.   AJfctipU  vcrb  conJitione,  quxfotuetit  implfri 
vlumo  viix  inoaiento>  etiamh  fubftitutusncpos,  aftufucnon  fuerit,  noi» 
co  magis  tamcn  filius  patri  fuus  hcresab  intcftato  fuilfccrcJcndttscft,  fcd 
ncpos  ipfc  quanuis  nonfubftitutus  auofuo  intcftato  fuus  hercs  cxiftit,adi 
filius  eum  uunquam  prxceiliffct,  quia  ncquc  prxccffit.quintum  ad  caufjru 
iucccfsionis,  cui  fcilicct  nunquani,  fiuc  ex  uftament •-. ,  ii-..«  ab  intcftato.dc- 
iata  fucrit  hcrcdius,  non  magis  quam  fi  pratcritus  fuilfet.Qivinquarn  cnLn 
aon  potcft  dtci  pretentus,  qui  fub  condittone  potcftatiua  inftitutus  fuit,  a- 
dco  vtncc  iub  conuaria  conditionc  exhcrcdari  debuerit.  1. 4.  in prtntip.  C 
§.  vli.  D.  dt  hertd.in/lr.  non  magis  tamcn  hcrcs  cltc  potcft  cx  tcftamcnto 
quatn  fi  inftitutus  non  fuilfct,  quandiu  non  paruit  conditioni»  ab  intcflato 
itatem  multo  ininus,  quandiu  implcrc  conditionan,  fiuc  pcr  fc,  liucpera- 
lium.  Potcft  vcro  quandiu  viuit.quutics  talis  conditio  cft,qu«  tiflpJertpo- 
tucrit  vltimo  vkx  momcnto,  puta  pcr  alium,  vt  illa,  St  itctm  TiiU  dtdtrii. 
Ergo  ciim  nondcftituarurcaufa  tcihti  niii  poft  moitcinfilij,  co  pofrotem 
porcquo  deftttuitur, lociilque  fucccfsio:ii  mtcftiti  acn  mctpit,  nonpokii 
ipfi  iam  mortuodcfcrn  hercdias,  nihilaliud  rcliinjuit.ir  quoddici qaeac 
nili  vt  ncpos  (it  fuus  hcrcsauaintcftato.  An  quia  fubftitutio  atiquavulga 
rishoccafufuftulcritms  fui  hcte.iis?  Minimc.  Ni.n  cum  cafumtn&amus. 
quo  ncque  nepos,  ncquc  ahus  quifquam  fucrit  fiibftitutus.  Sed  quia ctiim 
citravul^arcinfubftitutioiicm  ius  uii  hcreJis  tn  perloiiatuiius  (iiij  iaftitu- 
tt,  non  tam  cxtinctum,  quam fufpcnfum  rcpcritui  potcftatc  conditionis ad- 
fcriptx,qux  talis  fuit,  vt  viuo  rilio  ncquc  cxtitcrit,quta  nmiquam  fuit  imple 
ta.ncquc  Jcfecctu,  qjiap->tucr.it  itnplcri.atijuc  [taficri,  vt  tiliu&  cxtcita- 
ir.cnto  fuus  hcrcsmitiffv  rcpcrircttir.  Ncc  ad  aliuJ  pioJcft  ncpoti,  quOit 
vulganrcrfubftitutus  iucrit,nili  vt  iit  Iicrcs  cx  tcftamentonon  ab  intcftato. 
Ex  hoc  igttur  lntcllieimtis.tum  quoq*,  cu  u  luo  fubftirutr-.s  cft  ncpos  omif- 
fo  pofthuuui ,  poteftatcm  (uitatis  in  ii!io  inllituto  (iiiiilttcr  non  tam  cxtin- 
guiauarniHtfcndii  nonproptervim  (i.hftitiitionis,  ficut  ncc  proptcr  vim 
coiniitioms,quain  nuftaui  adicciani  (ttiflc  ponimus.fcd  proptcr  nictum  tjui 
fubcft,  OC  pollhunii  prxrcriti  agiiatiouc  tcftainentiun  minpatur,  quod  fi  c- 
«tnirct.an  non  cifctabfurdum  Jiccic/iiium  vidcri  cxtitiifc  hercdcm  parri 
cx  eo  tcftamcnto,  quoJ  tandcm  ruptuin  inucnirctur?  Subftitutioncm  tan.c 
in  hoc  Africanicafurcquiriiniisadiinpcdicnjunijiic  filiiis  patri  fuo  heres 
abinteftato  cxtitilic  vidcatur,  lu  nvt  luitatis  iiu  cxtinguatur  aut  fufpcnda- 
tur,fcd  potiiis  vtfufpcnfio  illaquam  dicimus  induci  ex  pcriculo"  rumpcndi 
tcftamenti , moricntc filio  non finiatur, fcddurct,  cjuia  li  fubftitucus  nuUas 
elfct,fcqiicrcturnullum  amplius  c>:co  tcftanicnto  httcdcm  filto  ilioricntc 
/pcrari  poftc:atque  ita  cx  co  iuftaoti  dcftituto  tcftamcnto  finire,tur  pcriculu 
ruptionis  tcftatn'cnti,cumpcriculum  nullum  (it  nc  rutnpatur  tefranicntmn 
quodiam  fuetitdcftitutum.Rumpi  liquidemillud  duutaxattcftaaicntu  po 
tcft,  quod  valctnon  qu6J  vd  ntiltum,  vcl  deftitutum.vcl  alircr  irritum  iaui 
uctum  cft  /.  iMfli  tifi.y  D.deiniufl.  t*f.  Finito  autcm  pcricnb  rumpcnJi 
viuo  adbuc  Hlip  [tritma  cnim  cft,  quod  fxpius  nionuiuifs 
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inftani i  raortis  adfcribendum  vitz  non  n.orti]  nihil  obftarer,quominus  vi- 
uus  adh.ic  filtus  ab  .ntcftato  hercs  fuiffe  intc!!.pcTcrur,&  cofcquentcr  oblh 
tifle  nepoti  qucm  illc  in  clufa  fucccfsionis,  non  quidcm  tclbri,fcd  mtcfta- 
u.antcucrt.flcMicutcVci.cn.etin  cafu  Papmiani,  hoc  eft  nonnofthumo 
prartcntojed  inftituto  fUio  fub  cond.tionc  potcthriua.fi  talis  cfTct  cond.t.o 
qu*ylumo  vitarmftanunon  poflct  .mp!er.,pou  fi  Opitolium  afcendcrct, 
ncchl.oqurfquam  fublbrutusditusprop.vnc.ctur.  In  hac  nanquc  fpccic 
apcrtc  Pap.nunus  fcnbit m  d.l.vli.dt  c,»d,[t.  ,njt„.  ti|!Um  n.irri  fuum  hcrt  - 
dcm  «iitcrc,atquc  itaobftarcncpoti  non  fubftituto,cui  non  obrt.trct  li  r.e- 
poscfletfubftitutus.  Anquiafubftitutio.f.quaeflct/uitat.siusimpcJircr- 
Nihdmmusulioqui  pcrindtclTct  necdfana  vulgaris  fubftituho.illoquoq; 
cafu  quo  inftmitus  cflct  hlius  fub  cond.t.onc  potcftatiua ,  qux  r>cr alium  & 
vlumo  vitar  fihj  momento  implcn  ponet,[quod  umc  nos.cum  codcm  Pa- 
pmiano  lam  ncgauimus]Scd  quia  fubft.tut.o  ticcret  vt  non  polfct  dici  mo- 
ncntc  hho  inciperc  ccrtum  cflc  nemmem  cx eo tcftamcnto  hcrcdcm  forc. 
Quid  cnim  prohibcrct  nc  lubftic...tus  ncpos cx  lubftirutionc  hcres t&O  Ft 
confcqucntcrfubitituriohoc  ipfoquod  Impcdirctnc  tcftamentum  defti- 
tucrctur ,  nnpcdirct  ctiam  nc  hcrcditas  filio  abintcft.it..  dckmtiir.qiiod 
impcdirc  non  potcft  foJa  conditio  infritutioni  adfcripta  ,  quotics  ulis  con- 
cUbocU,  qoatvlt.moviu:  momento  impleri  non  poflit.  Ethocvnum  cfc 
quod  Papinianus  fubuliflimcfuo  morc  difputat,  dc  illa  diffcrcntia  condi- 
uooum  ouat  vltimo  viur  infunti  polfunt  implcri ,  cV  eanim  cjux  non  pof- 
luatQgantuni  certcaJ  rcm  noftram  pertinct.Nam  cxtera  quc  ad  cius  lcgis 
cipuaiiaicm  plcniorcm  addcnda  cllcnt,in  alium  lociun  transYcrcmus.Ivr- 
dcxritB  «itur  ad  Africanirm.cV  quarramus  an  in  ca  fpccic  quam  rract.it  po  - 
nendiirnfit,pofthumumnatum  non  ruiflc,  an  vero  nihilrefcratnatufnclit, 
u» pon.  Dc  hoc  cniin  non  parua  intcr  noftro»  controucrf.a  ctc,  adco  vt  ncc 
acfint  qui  dubitcnt.an  vcntcr  plcnus  tucrit,  an  vacuus,  vt  Cuiacius  rcfcrt  in 
Obfcr.  Ipfe  vcro  non  dubitat  quin  cV  plcnum  vcntrcm  fuifle  ponen Jun»  lit, 
& nc  tum  pofthuinum.  Aiioijui.inquit.rilius  co  cafu.quo  ncpotcin  habuit 
tiblututum,  patri  et  tcfumcnto  hcrcs  exuufle rctrofingcretur  Lvtmrt^. 
U  Mtfmr.btrtd. quod  umcn  Arncanus  ucgat,  ciim  ait  ncpotcm ,  tani  patri, 
quim  auo,fuuin  hercdcm  torc.  Eamquc  &  fcntcntum    rationcm  nos  fc- 
cuti  kunus  in  Coniccturis  noftris.ciim  co  tcmporc  uciliorcs  cifcn.us  quam 
Pareflct,  adprobanda  ferc  omnia  qu*  untiviri  autorint  comprobant. 
Nunc  vci6dicimiisplcnuquidcinniilfevcnrrcn.,cW  ad  hocvnum  proban- 
duui.bonam  cflc  Cuiacij  rationc,  quonum  alitcr  pofira  facti  Ipccic  pugna- 
rct  Alricanus  cum  Papm.iw d.t.vtnirt.vtrf/td  fivacm».  &  ndiculc  Atr.ca- 
misponcretoinilfumruiflcpofthumum.quinullus  111  rcrum  natura  fuillit. 
Ahud  naquc  cftd.ccrc  ventrcm  prattcritum.quomo.io  loquitur  Papin.i»  d. 
l.Vtntrt pr4/r«/».Al.ud  vcro  diccre  pofthumtiprctcritum  tuilfc.  Crtm  did- 
mus  vcntrcm  pretcritum.diftinaio  illa  non  cft  incpta.fcd  ncctrtaria,  vtrum 
vctcr  vacuus  rucrit  ao  plenus.Cum  vero«iicimus  pofthumu  pretcritu,  ligni- 
ficamus  apcruflimc  vcntrc  plcnu  cflc.ncc  alij  diftindioni  locus  rclinquitur 
(Juahuican  pofthu mus naais  titnccnc.Scd  ncgamusquicquaintcrclfcapud 
Ah icanu  an  natus  hicht  poftliumus.nccnc,  quta fiuc  natus  fuerit  liuc  no,  & 
omni  <aiu,dummodo  filius  dcccdcr.t  vcnure  adhuc  plcno.ncpotcm  um  pa- 
tn,qukm  auo,fuuhcrcdcm  fore,cu  Alricano  dctcmiimus.Et  cjuod  Cuiaciut 
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obiicit,  iramo  verb  pofthumo  non  nato  dicendurn  forc  cun>  ?arnniincf* 
d.l.ventrt.  filium patri fuum hcrcdero  extttiffe retjofingt,no*negimu4,ne- 
que  id  aPapiniano  vfquam  iu  refponfum  legunuV  Eum  fiquidcm  caium 
tractat Papinianus,  quo  mulier  vacuo  vcntrc  nicnt,  cuna  ait fnium  intclligt 
heredem  patri  fuo  cxtcftamcnto  cxtitiflc.Qucci  fi  plcno  ventrc  mulicr  fuw» 
fubtungit  apcrtiflimiinterea  defiinctuin  filium  heredi  fuo  relinquere  nihil, 
quod  nihil  aliud  eft  rjuini  cum  ncquc  exteftamcto,  ncque  ab  inteftato  hc- 
rcdcm  cxtitiffe.  Scd  putaukCuiactus ,  nihil  plaiu-  rcfcrrc  an  vacuus  ventcr 
fuerit,an  ita  plcnus,  vt  tamcn  nullus  fitnatus  pofthumus,  cuin  qnod  ad  cau- 
famrampcodi  teftamenti  pertinct,  przccruiopofthuminunquarnnari,non 
plus  pofsit  quam  prctcririo  vctris  rcucra  vacui.  Conftar  enim  han*  cflc  dif- 
fcrcntiam  intcrfilium  iam  natum  &  poftJiunium  prctcricum.auod  fllij  iam 
nati  prancritio  facit  tcftamentum  nullutn  ipib  iure  ,  ac  iam  indh  ab  initio, 
Pofthumi  vcrb  non  itcm ,  fed  co  dunUkat  tcmporc  Sc  caiu  quo  pofthumi* 
rsifciw,raraprtcftamentum  l.fi/itim.y.c»m  <U4b.fttf.dr  ftftfD.it  hbtr.dr 
p$(fh.l.i.&  ptfi.D.dt  inntft.rtipt.  Cumigitur  pofthumo  non  natodkine- 
qucatjruptuinfuiffcvnquaintcftamcntuniquodabinitio  vali  ' 
quis  pro Cuiacio  quxrcrc,  quidimpcdiat,  quominus  filiuah 
ctuspatrifuo  hcrcs  cxteftamcntoextitillc  intclligatnr.  Hoc 
culdubio  quod  Si  Cuiacium  fcfcllit,cV  nos  quoquc  ctuu  eius  01 
qticbainiii'.  At  rcfpondcndutn  cft,  pofthumi  in  vtcro  cxiftcnris- prJrtcrtOo- 
ncin,  quanuistcftanientuin  nec  faciat  hullurn  nec  rumpat,  quandiup»fth 
mus  natus  non  cft,  ucere  umcn  vt  non  magis  exco  qui ' 
pofstt,,quain  /1  iatn  mpturo  dTct,  quoniam  vt  impcdiatuti 
mcnti,  &  pcr  confcqucs,  nc  cx  co  hatrcdius  dcfcratur,  fuffici 
ftamcntum  vt  aliquo  cafu  rumpi  poflit.     Ex  gcnerali  illa  propofirione 
quam  fupia  iam  conftimimus  poft  Papinianum  ttt  d.  I.  vtmrtM  pfiitcip.fa 
teftamcnto  quod  rumpijpctcft,  quandiu  rumpi  potcft,  hcrcditatcm  notv 
dcfcrri.  Ncc  fauc  habct  harc  propofitio  vllam  exccptionctt,,  quoties  de  eo 
nimpcndi  tcftamcnti  modo  loquitnur,qui  fit  cx  iuris potcftate.  Nc  ahoqiri 
kcum  lcx  pugnct>fi  confirmct  teftaincntum,quod  in  co  tit,  vt  ciufJcm  k-gts 
lUtoriUte ruinpi  aliquo  cafu  pofttt.  Eflctquc  alicmun  i  dignitatc  legis,  *i 
iiiiiipcreturteftam«iititm,qiiod  iam  aliquan  Jo  ipfa  confirmatTct.  Obidque 
1  ctinct  colinnationcro  in  lufpcnfo,quoufquc  vidcatnimpi  ainpliusno  pof- 
lc.  Cui non cft conrrarium quod contirmat  tcftamenrum  inofficiofum,ex 
ebque  dcfettbercdiutcm  quam  &  aditain  eifc  ncecrfc  cft,prius  quam  inof- 
fiaofi  querelainftitui  poflit /. P4pmt4am.t.^./i  ctndirttnc D.dt tmfftt/id*. 
Iji  f*i* filatm.  j4.11  fin.C.t».  cum  tamen  pcT  i|ucrclam  inofficiofi  tcftaroen- 
ti  rumpatur.  Non  tam  cnim  rumpi  pcr  qucrclam  (i  parotc  loqui  volumtu, 
quam rcfartdidtcitur,vt intcllieamus,aliquando illud  non unrum  valuifle, 
fedetiam  alegeconfirmammruifle.poftca  vcrb  non  «ro  lcgis  quain  horrn- 
nis  &  centumuiralis  mdicij  autoritatc  reJciflutB  eife.  Rumpi  cnim  propne 
dicitur,quod  aliquando  valuit,  fcdquod  confirmatum  nunquam  fuit.  Re- 
fcindi  vcrb.quod  Sc  vahnt,&  confirmatum  fuit.Ci)m  niropi  dicitur,  factmr 
ic  poteftas  folius  lcgis  fignificamr :  cum  vctb  refcindi ,  nihil  nifi  fiactum  Sc 
potcftas  homin«,Ucct  acccdcnte  inris  autoritatc.  Hatcquando  ita  funt,  ap- 
t.fihumquifiiit  inftitutus  omiflb  pofthumo ,  fi  lubftitotura  habtnt, 
,  fiuc  alimn,  &  vcntrc  adhuc  pl«o  deccffit ,  non  magis  beic- 
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ietn  «trftamento  ruifTc,intelligi  non  nato  quoquc  pofthumo,quain  fi  na- 
tus  pofthurous  proponerctur.quta  vcrum  cft  ci,  quanditi  vixu,  hcrcditatcr» 
flunquam  fuiiTc  dcfatam.nequc  dcfcrri  potaiflccirco  tcftan.cto.quod  rum- 
pipoterat.ltcet  nunquam  tucrit  ruptuin.  Etli  cnimnonr.ato  pofthuino, 
apparct cx poftfaao  Icmpcr  valuifle  teftamctum.ex  coquc  licrcdiutcm  ac- 
^'n^rmflccurp  tamccotcroporcia.Ti  rcperijturmortuus  tilius,:ncapix 
eft  fuicipiend.rrerrofi(±ionis,  pcr  quam  hercs»]  qinntohjiiic  vidcri  pollit 
quta  mortuusprobart  quidem  potcft  hcrcs  reucra  tuiifc  duin  viueret.quam- 
uisainchcrcdemeumcMcnccfcirctur,ncc  fciripotcft,  vt  eucmretin  hoc 
i       ipfo  filio,-  fi  vacuo  vcntre  mulicr  fuifTct  \}ex  emm  qua-  ccrta  cft.vcntrcm  va- 
cufi  ertcac proinde tcftamcntu.quo  ventcrpra-tctitus fucrar,run<pi  nunqui 
poflTcnon  co  miniis  defert  ex  iplo  hcrcditatem.quoJ  iilius  ncfciat  an  vaa:u« 
vcter  fit.an  Plenus./.rii«  ^utdi.^o.SfuH  htttitXi.it  *cj.htrti.)  fed  vcl  he- 
rcs  ficr«>vd  pctrofingi  hcrci  ruific.co  tcpcrc  quo  rcuera  non  fucrit,  minimc 
poteft.quia  omnis  rctrofi&io  rcquirit  cmninoduostcrminoj,  tcrminuifl 
'«ficet '  S110»  &  tcrminum  ad  qucm,  quorum  illedcficit,  mortuo  tam  re- 
rrofidionts  induccndar  temporc  co,  qui  rctrofitigcndus  clfct  hcra  rutflc. 
Atqut,inquics,  datio  fubftituti  vulgaris  f..ftmct  tcftamennim.facitqnc  nc  i- 
Plius  fiiij  monc  dcfticuarur.  Qindnt  crgo  facict  vt  tilius  cxtcftamcnto  hem 
hiilTc  retrofingatur,pofthumo  inillo  nato.'  Rcfpodeo,quia  vt  ca  rctrofidio 
|?<jf,caitu'r',,on  fufficit  teftamcnmm  fempcrvaluifll,ncc  vnquam  ruptuin  ct 
lCied  illud  prxtercarcquirjtur,vt  hcredttas  ,  vcl  filio  dclata  rcucra  fuenr. 
ydtnflc  fingtpoliit  quorum  ncutrtiin  m  propofito  cafu  eucnit:  ntli  tbitc 
illud  qnoq;  hngcrc  vclimus,  aiiquod  tempus  futlTcquo  potucnt  hlius.dum 
vixirnem cfleiquod tamctcmpus ncc  vllum fuit,ncquc  clTc potuititum  fit 
▼cru  quandiu  lilius  vixit.rumpi  tcftamcntum  poniilfc:  nifi  ruifits  hoc  ctiam 
,      fingerciuuabit,non  potuifle  rumpi  teftamcntum,quod  non  magis  fingi  po 
te(t,quarn  vt  codem  tcmpore  ventcr  prxtcrmis  &  vacuus  fucrtt  &  plenut. 
Prodcftergo  hoc  cafu  vulgarts  fubftitutio,non  filio  mftituto.fcd  ncpoti  fnb 
ftttuto.vt  ex  tcftamcnto  hcres  efle  pofsit  auo  tanquam  fuus,quod  cum  fiJius 
in  caufa  tcftati  nunquam  prxceflcrtt.  Siium  cnim  hcredcm  dicimus.non  t .'. 
I     tirn  ab  intcftato  ,  fcd  ctiamex  tcftamento.  dttl*l.  vtnttt.  iJ.tumjm 
d»m.  f.  fuurn  htrtitm.  ficut  St  legitimam  hercditatcm,cam  quoque  quc  cx 
tcftaracntodcfcrtur.  I.ltgttb  vtMTt.^o.dtvnbfigntf.  Itaqticquod  Africa- 
,     nus  lndiftintSc  &  fimplicircr  ait,ncpotcm  ram  patri  quiin  auo  fuuni  hcrc- 
dcmtorcnon  impugnatnoftram  fcntcntiam.fcd  potius  adiuuar.cum  vcli- 
r     roui  id  verum  cflc  omni  cafu,id  cft  fiuc  nams  fir  poflhiimus,fiuc  non  lit,fc4 
Cumhactamencxpltcationc&  diftinef  ionc,  vt  fi  nattivfit  pofthumus,nc- 
poxTuus  hcrcjfitauoabintcftaro,  fivcrdnonfitnatm  r>ofthumus,ltthcrcs 
futis  ci  Jcm  ano  ex  teftamento.  Qucmadmodain  &  quod  idem  Africanus  aic 
f    huhc  ipfum  ncporem  patri  quoquefuo,fuum  hcredcm  circ,vttamque  intcr. 
preutionemoptimeadminit,vmmex  tcftamcnto  quarn  ab  inteftato,  fuus 
ncres  patri  eflepofsit ,  cx  teftamcnro  li  cum  pater  hcrcdcm  itiftituerit,  ab 
inteftato  fiparcrquoquomodointeftatusdccclTcrir.    Cum  crgo  r.ihil  itt 
apud  Africaribin ,  cx  quo  t>ofsit  colligi  filium  inca  fpecic  intcltatum  poti- 
us,  qu-lnl  tcftatutn  deccfsiflc,  nec  proindc  quicquam  obftet  quominus  ne- 
potcm  huncfijo  parrifuum  hcrcacm,cutcftamcntoruiflc  dicanms,  quid 
ctiani  vctar,  quomimis  eundctn  nepotxm  auo  quoqttc  fuum  hcrcdctnex 


BB  lij 


,So      ANT.  FABRI  PE  ERROR.  HRAGMAT- 

tcftaracntofjillcintcrprctemuii  Eo  nimirum  cafu  qno  tcftamentrim  v» 
luit,ncc  pofthuuu  agiutiouc  vaquam  rupiiim  ruit.  Quanquam  ncc  abfur- 
d«m  efTct  ncpoti  patrem  fuum  hcrcdcm  clfc  c<  tcftamento:  auo  autcm  ab 
intcftato,vcl  contra,  altcro fcilicct  defun&o  tciuto,alccio  bteflato.  Et  ob 
idAtncanus  mhilaliudfcribcrevoluit,  nifmcpotcm  hunc,  umpatriquam 
auo  fuum  hcrcdcm  effc,  non  addito  co  an  cx  tcftamcnto  an  ab  intcftato, 
quod  pro  cafuum  di jcrfitatc  vtraquc  adicAio  fupplcri  commodc  pofsct.  U- 
ludccrtc  omnino  poncndum  cft  dcccfsiffc  lilium.j-lcno  adhuc  vcntre,&  in- 
ccnoeo  an  pofthumus nafciturus  eifct  nccnc :  quia (i  co  viuo  fpcs  intcrcidif- 
fct  ivafcituri  pofthumi,  puta  udto  abortu,  pr^cul  dubio  fuus  illc  hcrcs  faif- 
fct  patri  , cidcmquc  tcftaton  &  quidcm  cx  tcfumcnto ,  fi  vcro  poft  narum 
iam  pofthumum  dccefsilfct.atquc  ita  rupto  iam  tcftamcnto,  fuiflct  ille  fuus 
hercs ab  intcftato.  ldquc  ipfa  etum  intcrpunctiu  Florcntina  probat  quam 
&Cuiacius  i«udatqua:(lc  habct,  $ntertm ptflhtmtntn  nntts  vt  diclio  illa 
w/mm,lic  cxplicctur,ic(i  adicctum  clsccii  t/t^idnm  »«u ptfthnnttynou 
quomodo  Accurliu.,  Baito.  aliiquc  vulgarcs  niteiprctcs  oinnes  explicant, 
jinttdd$t*m  httrtdtutem.  Quali  vcro  m  fuis  hcrcdibus  tractandum  fit  de 
aditionc,  nec  fuus  hcrcs  fit  hcrcs,  fi  polt  pjtrem  dcccfscrit,  non  dedarata 
voluntatc:  quod  cft  cquidcm  confcqucns  ci  ouod  vult  Bart.  fui  hcrcdis  cxi- 
ftentiam  tulli  pcrviilgarcmfubftitutioncm>fcJ  alicinim  planc  ficutl  ioris 
rationc,  ita  &  a  mcntc  Alricam  ,  qui  nihil  almd  rcquircJo  aJhoCVt  nepos 
titfuushcrcsauo  nili  vtfihusantc  psjfthuiiiJin  natum  dcccncrit,  ofienait 
fatis,  aliud  fcfuuTe  rcfponfuiuin.li  vcl  vno  infhnti fitiui  vixilTct  poft  nati- 
uiutem  vcl  abortumpofthu  ni,  quu  tunc  obftititlet  ncpoti,  tanquain  fuos, 
cuiUintnobftarcnonpotuilfct,  (i  vulgaiis  fubftitutio  ci  ia&a  ius  fuiutu 
extinxillct.  DifficjJiuscllfcLmiJai.ihuiuslc?.sAhicainpartcmconc^ujie 
cum  Papinuno,  m  fccunda  parte  dicta  /.  vtmrt.it  dtfmr.  htrtd.  Scd  b<>c 
iamnosprxftitinius,fupracitatoconicclurani«l  noitrarum  loco,  vbiflc  tc- 
tcra,  quc_  in cius  loci  mtcrprcuti.>nc pcccam; Cuucius,  &  obfcruauiujus fit 
scrutauiinus.  Itaquclnc  non  rcpctcnuis. 

•     •  •  •   •  .  f<  .•/•«>• 
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De  tseitd  vulgm  [ubJuHtitnti 

Onftitutio  diui  Marct  i.Modeftino  relata  in  i.iam  hct  imtJ^M 
v*ig*r$f*irfr.  quzpnmiim  hocius  induxit,vt  fubftitutio  in 
altcrum  cafum  tacta, in  vtruir.que  ucta  intclligatur, fic pafsim 
■  ab  intcrprctibus  omnibus  accepta  cft,vt  fiuc  patcr  filio  fuo  in> 

.  '  pubmiubfhruerit,tn  cafum  vulgarc,  vidcaturfubftituiffc  ctti 

'n  pupillarem,fiuc  contia  fubftitucrit  in  cafum  pupillarcmuntum ,  in  vul- 
garcm  quoq;  tacite  fubftttuiirc  intclligatur.  Iuqucficuti  pupillarc  fubftita- 
tioncm,  iu  &  vulgarem  duplicem  faciunt,cxprcifam  vnain,  tacita  altcram. 
Vndctotquxftiones  apudBartoIum,&  poft  cum  apud  cxtcros  $*dl.u  eod. 
ut.dt  v$fl£$mt*ttt*i  An  teftamcntum  poflit  ab  ea  vircs  alfumcre  >  an  rnoT- 
tuo  antc  patrcm  hiio  impuberc ,  jflc  cx  ca  adinittendiu  fubftitutus ,  an  tra- 
^Atur  ad  booa  imgubctis»  *u  admitCMBr  coatra  maxrcxri]  &  fimil« 

./ 
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plurw.  Wihi  vidcrur  nihil  dici  poifc-  improbabiluis,  quam  vt  vulgarem  j  - 
iiquamtacitaraeifcexiftimetmis,  quodanttnoiduomfigncs  I  \-cconfuhi, 
Lancclotus  Sc  Viglius  dcfcndcrunt:  fcd  ita  vt  tamcn  nc>n  defit  nubis,  quod 
poft  eosdenoftro  proterarnui.  Priimim  quia  nullo  iuruloco,  auti  pru 
dcntibus  ant  ab  impcratoribus  aliquam  iplius  mcntioncm  faclam  rcpcno, 
vt  dubitan  proindc  non  poflit ,  qtnn  mcrum  hoc  lit  commcntum  tntcrprc- 
tum,  vri&huiulinodiahaplcraquc.Nam  quod  Modcftmus  rctcrr  tn  d.  1. 
twm  /tW«i>w«.racJ:umefleexdiuiMjrc!C)C  Ven  conftitutionc,  \t  ciun  patcr 
impuben  fihoinaltcrum  cafum  fublhtuilfct,  inTrrumquccafum  fubftitutf- 
fe  mtcliig.inir.non  alium  fenfum  habct,  quain  vt  lubftitutto  b.ta  in  primu 
cafuiVidearur  faifta  cBiin  iccundu,noncc6trario,quoJ  pt.tjtmtrrprctcs,vt 
fubftituno  t.ict.i  in  fecundu  cafu,in  pnmu  quoq;  failacclcatur.Idcj;  tpfa  ctia 
dcmdftxat  intcrprcutio.quaadhibctModclhfcquctib.tllis  verbis.Smr  fiSm 
btrtt  ntncxttieriuftut  txtutrtt  t+r  tmpubet  dtctfiertt.  Ptrindc  naquc  cl :. 

Eoncrct  hoccx£plumc6ftitutionis;  vtnihilrcfcratan  patrrhliofuo  impu- 
eri  fubftitucrit.fub  ca  tantiim  c6ditione,5i  flttu  htrts  ntn  txttitrti,.m  vcro 
fub  his  duabus  limul  lunais,  Stut filim  httti  rten  exttterti,fiueheres  txnttrtt 
&  impubei  dettjfirit.  Pugnarc  quidem  contranos  magis  vidctur,  quod 
fcqtntur  apud  Modcftinum  inverfu  htc  itnjut  tsfn.  Scd  vn.vn  liliuslo- 
cr;  &  fcntentia  &  ratio  (it,  cxplicjbunus  ad  hncm  capi:;s  fcqucntis.  Icjcut 
ctiamprobjt  raiioipfa,  qiwe  impcratores  maucrc  potuit,  vt  nouum  hoc 
ms  induccrcnt,  ..  mcra  vcn  iuris  rationc  tantopcrc  alicnum.  Nam  ciim 
vulgans  cafus  &  pupillans,  quorum  tlle  priinus  cal.isdicitur.hicfecunJusy 
non  raod6,con(i arij  intcr  fc  lint,  fcd  etiam  contradictorij,  adco  vt  non  pof 
ftt  vni  locus  cile  ,  quin  hoc  ipfo  alius  excludariti,  quxnatn  oblccto  hnril 
ratio  tacere  debuit,  vt  impcratores  fubftitutioncm  taaani  in  vnum  caiuiti, 
trahcrcnt  ad  alium,  tnli  tauor  pupilli»  cuius  vtiquc  uttcrcft  liabcrc  tefta- 
mcntarium  potius.  quam  lcgitiinuinfuccertorem  ,  nouam  iftam  conftitu  • 
tioncm  cxtoriiiTct.  Atqui  tatcnti.r  omncs  vulgarcm  illam,  quam  tacitam 
vocant,  rcfpicercad  fauorcmnon  pupil!i,  fcd  rtftatons,  vtpotc  pcr  quam 
ipiitcttstorr,non  pupillo  fucccdatur ,  vt  exprcfsim  tvattjt  tjartol.  ad  di<  :.i 
4.t*m  bacturt.  Non  tgitur  quar  ratio  hutramtatis  tacit ,  vt  vulgarcm  fub- 
ftitutioncm  impuberi  tact  am  ttalumus  aJ  cafum  pupiii.ircm  >  tx  ca  con- 
ftitutionc,  cadcm  tacerc  dchet ,  vt  fiibftitutionetn  in  calum  pupillarcm  ia- 
dara  trahamus  ati  vulgarem  ,  ctnuhac  in  re  nullusomnino  vcrfctur  ta- 
uor  pupilh.  Scd  ncquc  ordo  ipfc  cafuum  &iubllirutiumim  hancadimt- 
tit  intcrprctationcm.  Solcnt  entm  tcftatorcs,  &:  dcbcnt,  tum  quoqitc  ciiui 
filio  imptibcn  hcrcdi  fcripto  fubfthuunt  invtiumquc  Caltiiu  incipcrc ,  I 
vulgari  non  a  pupiilari.  Yndc  &'  vulgaris  calus  vtiam  itiimiW  appcilj- 
tur  primus,pupillarisvcr6fccunjus.  l.Luctm.  tf.etdem  ttt.it  vulg.l.prtct- 
Sm.i.  C.dt  m pub.ej  dutfubftttitt.  qi:ia  vulgaris  fitin  cum  ca(uir.,quohc- 
rcditas  aguitanon  l:t,  pupillaris  vcro  in  ctim ,  quo  iit  agmta.  1'riinum  au- 
tcm  non  cile  prxccdit  cilc,  vt  non  inargutc  Baldrs  philoluph  jdo  morc  tuo 
ad  hoeprarotinim  obfcruauit.  Progrcllufquc  nantralisclt  abcocafu  quo 
fiuus  impuocs  hcrcs  non  <it,ad  tllun:  quo  hcrcs  lit&  impubcs  tnortanir.  At 
cconucrfo  incprusclTct  &  potiiis  rctrogrcllits  uiccdus  illclipatcr  iucipcrct 
a  cafu  pupillan,cvadiiccrct  poftca  vulgart.hoc  modo./r  fihui  mem  btratri:, 
ejrm puptknri  *ute  iutfltrtt.fiut  ktrts  n»  t  tt,5ciui  htuitftt.Quod  igitur  r.6 
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■ifi  ineptc  poifetexpnmi,  cur  pro  expredo  haberi  Toluinu-,cumpcque  ex- 
preffum  fuit ,  neque  cogitatum  /  Vtique  cnim  ille  femper  cafus  preccdere 
debcbit,qui  fucrit  exprciiui,  non  qui  ad  cxpreifum  acccdaupcr  inrcrpreta- 
tioncm.Huncvcrbordulcm  aptifiime  expreuwtTheophilus«ir»J.<iVp*p«ff. 
fubjhwwi  hanc  fubftitutioncm  vno  verbo  vocat  vulf>4ri  pupilitrttit,  non  au- 
tem  puptttt  vufa 4rem,<\ jo  tamcn  nomine  aut  faltcm  vtroquc  vocanda  cflet fi 
quod  tntcrprctes  volunr.tnn  verum  ciTet  cafuin  pupillarcm  trahi  ad  vulga- 
rem,  quam  vcntm  cfk.traht  vul^arcm  ad  pupillarcm*  Idemquc  Thcophtlo 
hac  in  re  quod  nobts  vifum  fuiilc  apnaret,  ctiam cx co  quod  ttidctn  ait,  vul- 
garem  fubftitjttoncm  cttam  cxprcfsim  tactain  impubcricuancfcorc,  fi  im- 
pubes  lupcrftcs  patri  abfiincat,  ct(i  hac  opinioncm  rK»srcfutauiruuifs£rr. 
7.  Quoinodocnimpotuitillc  crcdere  fubftitutioncni  ra&am  impubcri  in 
cafum  quu  hcrcs  crit ,  trahcnda  ad  cum  cafum  quo  ncc  cxprcfsim  ficri  cam 
poffc  putant,hoc  cft  quo  tilius  abftincat  ab  hcrcditatc  patru.Eundem  ordt- 
ncm  ctiam  apcrttfsime  luftimanus  dcfignat,in  ttt.it pup.fuhfiif:  vbi  ait,  Li- 
bcris  itupuberibusquos  in  potcftaicuuis  habct,non  foliim  vulgaritcr  polle 
qucm  fubftitucte ,  id  cft  ka  vt  fi  hcrcdts  ci  non  cxtitcrint ,  altus  fitci  hcrcs, 
lcd  co  ainplius  vt  ll  hcrcdcs  ei  extitcrint ,  &  adhuc  impubcrcs  monuiiue- 
rint  fit  cis  aliquis  hcrcs.  Vcluti,inqutt,li  q  iis  dicat  hoc  tnodo,  Tutmfiltm 
mttu  htm  mtht  tjh.  Et.fi  filttu  mttu  htrti  mtbt  tr*  trit,fint  htris  trujjrfrmt 
manstmr  eiukm  tn  fu*m  tutel*m  vtitttt ,  tute  Sttttt  htrtt  tflt.   At  fccundum 
intcrpretcs,qiM  tacitam  iftam  vulgarcm  mducunt,  hmilitcrdiccndumcv&t, 
poilc  paticm  hbcris  fuis  impubcnbus  non  (ohnn  pupillariter  iubftitucrc.Si 
ncrcdcs  exiftcrcnt,&  in  p.>pillari  artatc dcccdcrcnt,  !ed  co  ampltus.vtfthc- 
rcdcs  non  cxiftcrent  aliquis  hctcs  cflirt.  Q^Ojtiuid  abfur  .lius?  Nam  vkra  ll- 
ium  cafum  fi  htrts  trit  ,  rj"    puptUnrt  ttutt  Jeeejirnt ,  cafus  altuj  nullus  eft 
proptcr  qtiein  pofsts  diceie  totmpliks.  Dicedum  potiiudTetr«am*iu,cuO 
iftc-  cafus  (i  iihus  hcrcs  non  crit ,  non  lolum  prarctdat  tilum ,  fi  htttt  tritfjr 
tmpube s drerjpruyfcd  ctun\  multo  minils  facti  habcat»tanquam  quiiitmcrc 
ncgatiuus.Addo  quo  J  parcr  qui  filio  fuonnpubcri  fubibtuit  in  cuni  nomt- 
natim  cafuin,  fi  is  htres  erir,  Sc  impubcs  dtet flcrir,cngitat  de  hcrcdc  danoo 
filio,non  flbi,niil  pcr  n-.edtam  hcicdisciulJtinqucriltj  pcrfonam.  Cur  crgo 
frahemiis  ca/um  huncad  ilimu,quo  patcr  nnn  hiio  hcrcdcm  darc  cot;iraiic- 
rir.lcd  (ibi?  Diccscadcinrationcpoiicp.obari.cafum  vulgarcmnocfletra- 
hetidum  ad  pupilljrc.cum  pacer  qui  lubltmtit  filso in  cafum  vulgare dcthc* 
rcdcm  fibt  non  tiho,  cui  tamcn  foli  dat  uun  libi,in  cafum  puptll arcm.  Non 
-  ncgo,  ncc  magis  pofsit  quifqui  ncgarc ,  bona  forc  rationcm  proptcr  quarn 
caiiis  vulgaris  nullomodo  trahi  dcbcrct  ad  jupillare,(i  dc  hoc  cxprclTam  n6 
habercnitts Impcratnru  con(lttutionc,folo  pnpiUoru  fauorc fubnixi.  Atcjui 
vt  cafus  pupillaris  trahatur  ad  vulgaic,ncq-,  conftituttonis  vcrba<taciur,ncq» 
fauorpupilli.Ratio  igtturiuris  cnmunts  rctincnda  cft,oon  tam  factlc  violx- 
da.Neq-,  vcrb  mirum  cft  fauoi  abilioi  cm  cilc  hac  parte  pupitlfi.cui  pupilla- 
ris  fubftirutiofacla  cft,quam  patrcm  ipfumqui  icccrit,quia  imputari  poteft 
patri,cur  adhabcndu  hcrcdc  non  fubititucrit  filioTuo  vulgantcr»cu  poflet, 
ln  camq;  retn  vulgaris  erTct,notacti  cuilibct  (ormula  qua  vlurparc  dcbuifltr, 
Non  autcfimilitcr  imputari  potcft  puptllo,cur  patcrqut  ei  fublbtuit  vulga- 
ritcrnonctiafubftitucritpupillaritcr ,  quandoquidi  patcr  ipfc  cftqui  filio 
B.ftauicntufcca,iioii  filiJt,  ncc  improbabilc  cft  paivc  qui  iubitiuicndo  rm- 
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pubrri  fiUo  cafamommtpupillarem,.U  fcciuc  pct  lmperitiam,oiiod  p;  h 
amfubft.tauoniifbrmufanon.u  vdgarcm  igwmr«potim  tau£i 
Wm  quem  *******  fubft.tutum  habcrc  volucrat,  .ntcftatu  S 
Iet,t.  ts.mpubcs  moreretur.Quid?quod.p0piHari»fubibtut,o  non  vni  «hm 
taxatcondmoncm  habct.quomodo  vulgar.s  qux  illam./J  Arr„  Mo  rr„  ftj 
duasquarum  a  tcra  .IIaeft,/7AW/mr,altcra  hVc  c!t,,W,,  d*i«Zl  v,  ' 

>u ub,  adrogc.  vr  cafum  .llum  fccundum  &  amrmat.uu  n.fib*,*,  S  >ro 
trabajuutvt  mel.u,  d.cam.rctrahasad  primum  ncgatiuum  wmk  ,«,  „1 S 

dcbeat.  N.h,  euim  eft  ,n  v«bis,aut  ,n  rarionc  ccmftmttionis  d,m  MaS 

qu,  „t  ct.am  contrad.Ctorius,/,  Zf3u  n.n  ieTfftri,.  f^,ui  ' 
t^l.ccrct.planc.nducerestac.tam  vulgarc»,  valdc  taep^J   . Z  r  • 
cbertct.neum  cafum,quo  fil.us  fchcrcs  non  cfsct,&  pubcsl  cJc  c-  N \ 
cun,  f Uiui  hcres  non  eft.qu.d  att.net  cxpcitare  rpfius  pubcrtarc, ,  «SlU- 
nitus  hcrcs  patr.  effc  pofiit »  Aut  qoxnam  rario  cxcogiuri  potcft ,  r  "p  , 
quam  pater  debuem  e«»  miniu  vcllc  heredem  habet?,  qubd  E  Enl 
herc^  nonfu.ft^ubesdcccfs.fsct,  Incafu  pup.Iiar.s  fd,i,t,,t,on  ,ho  S 
cum  fil.us  hcres mit,  ncccfsar.a  cft  ad.ccfco .Ila  altcrius  crnidmonS 
^|^e^quiapupillar.sf,,bftitutio,fil,jtclla,nc,u,liH  cft.patr  autcm 
«ooheet  faccre  teftarneotum  fiUo,„m  &  impuberi,&  intra  pubcrutcmd" 
eeieno.  Idcoquc  folet  ,n ,  pup.llar,  fubft.tunoncadnc,  aniculus,fm,c,oUem 
U+fSZlZF™?^  r*^rliW*«  Modeft£  m 

ayyw«^.r4*^qll,articuIuicumtemporisc«,c,nitatc,ndcnotct/.4  u, 

?    ™£  v,m  habcrc  dcbct'vt  non  E»"»ur  admitti  f„b- 

Hitutum.prms  qua.ii  hl.us  iinpubcs  dccefTcr.t.  Quod  igttur  filius  abftincat  - 
Rgf  hcredl««>  "«c       uue  poft  immixtioncn,  quiuis  poOet  inuitaw 
ubftitutum  vulgarcm,  (1  quu  ci  Jatus  elfct ,  non  arque  lamcnpotcfl  locmn 
uccre  f ubft,tuto,qu,  non  nul  in  pupilkrcm  cafum  datus  fu.t.quaf,  in  vuJB  i 
rcm  quoqucdatus  v,dcat„r,  quin  pupillns quoquc  dctunctus pn.ponatur 
Ahoqu, conftiwtjonc  noua  opus  cnt,  qui  ad  c6it,ruc,onc,„  d,u,  Mard  hoc 
addat.vt  non  tantuin  cafus  lccundus  rctnhatur,  ad  primuin.quod  v„u  pCr  fr 
vtprobauimus  abfurd.ls.mu.n  cflct,  mtam  etiam  ,llc  art.ch ,s  tune  onrcf- 
iui  .ncafupumJJan.omittatur  mcan.  tacto  vulgan,  atqucta  viuofilioud- 
mittarur  ,ure  lubft.tirti  vuJga,is,adpatrishc.cd.tate  .llc.qu^non  fucratfub- 
ft.turus,n.fi  mnccum  hhus  impubes  doco&flct.  Hoc  vcro  tanto  abfiirdiug 
cHctatebcns,f,,,Krcl.,.icogjtjb^fubt,],us,  conaftioncm  .llam  pupillai.s 
iublbmtionit^^matfw  htr*,  FHpliUr,        i«*<f*nu*l  ru  , 

aimiu  eieduplicem,  vnam  potuis  v.deri  dcbctcfcd  qux duas  babcat  par- 
tcs,vto;  iHadcquam  l.htc  ftnfnr4.xb.it  e,*d.(j-  d*,„<,„j}.  Hoc  cnnii  ad- 
mii)o,quod ncgar,  ccnc  m,n  polfct.confcqocs  f,t,  vt  multo  mmus  pofstt  d,- 
uid,,  quamfi  cffentdux,  quamuis  ,n  pluribus quuquc cndiriombus  quo- 
tiescontuncttmadfcnptjrfunt.itaobtineat  vt  cmncslmt  iomlcndc.taa 
quam  quf  vn.us  duntaxat  loco  habcantur.  l.fi btndtplu**s.yD  dtteudtSi 
tn^a.  Nunquam  crgo  afscq:,c.  is ,  vt  qui  iuit  fubftitutus  filio,  fob  ca  vnici 
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&  inditiiduacond:rione,if  fcfrf//r/f«m'/,  ejr  in  pupiUttri  tuie  decelfcrit,  ad- 

mitt:  dcbt.it  viuo  (ilio,  quanrumuis  abftinente,jqui  tamcn  fecundum  intcr- 
prctcs  ex  tsctta  vulgJri  clfct  jJmittcnJus.  Illudenim  omnino  intolcrabilc 
cft,\  tliccat  tibi  vlquc  aJco  agcrc  Imperatorcm,vt  vcl  diuidas  conditioncm 
atcftatorc  adfcriptam,  vcl  eanonJuin  nnplcta  pennJc  admittaafubftiwtu, 
acfi  condtti»  vcl  nulla  adfcri}  Ci,  vcl  iam  implcta  effet,  quod  ncc  prartor  ipfe 
laccrcvcl  potcft  vcl  dcbct,nill  ctimtalisconditiocit,quc  vcl  pro  nonadie- 
lebcat  habcri,vcl  qui  fit  cJicto  rcmittcnda.  l.f*il*.6-?.f.ftf*lr  cendtttt- 
vc.D.tidSC.Trtbrll.  Plusdico,puptl!jrcm  fubftitutum  ita  fcripriim.yJ^/m» 
tncm  btrtttrtt,  &  tmpubcs  dettffcu ,  viuo  fillo  nullomodo  fubftitutuni  vi- 
dcri,nc  quidcm  fub  conditionc,  quippc  qui  in  hunc  c.^im  ntdlomodo foe- 
rit  fubliitutus.  Excmplo  cius,quod  lcribit  Modcftin.  in  l.cimmedtfumt.vy. 
'D.dc  hbcr.C  p//£.pt'ltliuiruim  a  patrc  inftitutirm,/?  vtutpttre  rmfccctur, 
iiatum  patrc  moi tuo ,  aut  contra,  ruinpcrc  tcftamenoim ,  qoait  qui  ncc  fub 
conJitionc  fcriptus  iiuclligattir,cum  nafcarur  in  hunc  cafum,qui  non  (i:  :c- 
flamcntoconiprchcnuis.  I  ota  cnim  illa  conditiopupillarij  fubfHtutionis, 
ftfiltm  mrw  hcm  cii,&impubei  d<ctfftm,r\on  tamcftconditiofubqoa  vo- 
cctor  fubftitutus>in  cjiio plcrofquc  ouincs  vulgo  crrarc  vidco,  quam  conJi- 
tio  fmc  qua  non  vult  patcr  faccrc  lilio  tcftamcntum,  quia  ncc  pottft,  Dt- 
niquc  funt  ill«  vcrba  non  fili;  ccftjntis,  ncc  pitris  ijm  tdta-ncntuin  fiiiofa- 
cictitis ,  fcJ  patnsaccingcntis  fc  ,  jJ  licicnJiim  lilio  t(.liimerrtum,vtappa- 
vcat  nihil  ru;n  inolin ,  nili  quoJ  pcr  legcs  fjcerc  fibi  liccar.  Vndc  cft  quod 
Vlpianusftribit  tnl.rjuthberit.  $.devnlgitr.& puptli.fubflit.  itaquoqucta- 
fta  fubftituttonc  pupillari ,  mhilomiiiusfubliitutuni  pupillarcm  putefcri- 
ptumclTcfi  noii  alijconjitio  tnfcrca  lit,  in  ipfa  fubftituti  inftitunonc  Si- 
qutJcm  tcftamcntum  pupillarc  totum  concluJitur  tribus  tllis  fequenti- 
bus  vcrbis,  Titim  hcrcs  e/it,  qux  inftitutio,  vt  ncmo  non  vidct,  pura  cfUui- 
fi  conJitto  illa  tubiiciamr,yin««»e.v  jtfttvcncrit ,  wrc\\.\x  alia  huiufmo- 
•   di.  Pura  namquc  mftitutio  vcl  conditionalis ,  ex  co  dignofcitur ,  quodhc- 
rcditaspcr  cain,  vcl  ftatini  mortuo  tcftatorc,  vcl  non  ftarim  dcferatur.  At- 
qui  ncmo  Jixcnt,  ca  vcrba  patris,pupillarcm  fubftituticncm  rilio  facicntts, 
fifihm  n.cut  hcrtt  eitt,  $  tmpubes  deecffeeit,T  tnm  heresefltdccte  ,  qoomi- 
iius  llatitu  poft  filij  mortcm  in  pupillari  artatc  contingentem,  tirius  ad 
pupilli  hcrcJitatcm  admittatur.    Nam  ctli  clTct  illa  diccnda  conditio  fub- 
liinitionis  pupillans,  quoJnosneganius,  tamcn  conditio  talis  clTct  quam 
implcri  oportcrct,  ininio  qur  ncceifario  implcretur  pnufquam  vllapo- 
nilli  hcrcditas  clfct ,  dc  cuiut  fiuc  dclationc ,  liuc acquilitionc  tratftan  pof- 
fct.    Ncqtic  cnim  puptlli,qi!andiu  viuir,  vlla  cft  hcrcJiras  fas  f.tnterdum. 
redcmttt.  I.its  umen.  ij.  jj  .*  p*n  t.'D  .ad  Stn*.  ufctnf.Trtbtllian.  oim  vc 
ro  puptllus  moritur  ,  hoc  ipfo  implerur  conditio  illa  ,fi  impubts  deeefftru. 
Vcrum  igitur  cft ,  Tttntm  oui  fuitfubfhturut ,  per  cam  fnrmulam  ,/T filtm 
hertstrit ,  &  impuSts  dcctfjerit ,  pnrc  mftitutum  fuiffi:  non  fub  conditionc, 
pcrinde  acli  j  patrcinftitutus  fuiffct,  hoc  modo,  T itkm  ftmtriarherei  ttlt, 
quo  tamcn  cafu  quis  Jiccrct ,  conditionalcm  clTe  inftitutionem?  Quam- 
quam  in  popfllari  (ubftitutior.c,Jcquatra6l;ainus,  res  apertior  cft.  Harce- 
mm  inftitutio  ,Tmmfi  mtrur  htrts  tli» , conditionent  aliquam  habct, «- 
fpcifta  fcilicctfiguravcrborum,  proptcrej  quod'ca  vcrba,y7w»r»*r,  infcrta 
ft-.nt  inftitutioni,  licct  non  liabeant  vim  conditionii,  vt  nec  illj.y»  btrtdit*- 

tem 
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ftm  ■  timddtent ,  dc  quibtis  mLthfkamlr,  \ttf.dtf  J.fl.0-  detr.o ■■/?.-.  At 
hxc  verba,  fi  fititu  ktrts  mt,  &  mpupilUn  mut  dtttjf n/,  ;  uttibu*  fokt  in- 
cipere  tormula  pupiUatufubftir.itioirs,  m:nf.»!tt.i'  fitntcxtra  inititutio- 
ne:ii  fubliiiiiti  quarvt  u.n  litxi , tribus  iisvcrbil  abf  1.  tui  .Tmiuhtrttt- 
fcd  quod  magis  cfl.extra  ipliun  pupil.i  tc  (iM.iicntuni  :  ncmpc  iiuod  Roil 
potcftvidcri  incipcre  nift  ab  iis  vcrbis ,  quxA  puptllu  ipfo  piolata  Vldc- 
ri  polfunt,quar  iolaifta  funt  ,Ti.iui  httstil»  ,  non  uij-n  praccJ<iii..i  il- 
h,yf  fi/tm  htrts  tnt,  ty-  impubtt  dtttfftnt ,  qux  tnanifcfiiflimuiii  eftcatn  Jc 
filio  fint  in  tcrtiapcrfona,  patris  clli,  ,tiuiili!ij,  p.itri,  inqwtnt  fuo  nou  li- 
lij  nominc  ca  prorcrcntis.  CuSn  igitur  patcr ,  va  pwtartonc  qiwiaitimo- 
do  protcftcutr  ncquidcnt  cogiurc  fcJc  tclUnicnto  lacicndo  lilio,nili  irt 
eum  caf.nn  quo  filios  &  hercslit,  Si  hnpubcs  morutur ,  qucm  p>  t<.ft  c<>- 
lorcm  habcrc,  piipillaris  fubftitutus  >  vrob  nl  folum  quoJ  .ih  ipli>iu:pu- 
bcrcin  cius  hcrcditatc  fcripnis  tnrclligimr  ,cV  COQtcqVrjttcr  pnft  ipiu,*. 
pupilli  niortcm  duntaxat,  vidcrt  dcbcat  in  iptws  ctiaru  pau  i*  flcrcJita- 
tcinftiturus^viuoquoquepiipillo.'  An  pupilii  tcftamcnuiua  quod  co  vi- 
uo,  cftcdluiit  nullum  nabcrc  potcft,quamutn  ad  iVrcditatcm  pupilli,  dc- 
bcbit  aliqucm  habcrc  ad  danduro  hcrcdcin  patri.  An  non  ca  rati<.nc 
induccrcmus ,  vt  qucmadmodum  patcr  fuo  tcftamento  etiam  filio  luo 
impubcri  icftamciituut  faccrcpoteft ,  iuc  com.crfo  lilws  impt.bcs ,  cu- 
ius  teftamcnttim  cflet  pupillans  fubftitutio ,  co  teftanicnto  patrt  quoquc 
tcftamcntum  fcciflc  ,  dando  ei  hcrcdcm  ,  videtetur?  1  loc  vciti  li  nonab- 
furdutn  cft,  quid  in  toto  iurc  uoftro  abfurdum  vidcii  potift  >  Nounc 
roultoablurdius  illud  cftquam  fi  quis  diccrct  >  quoJ  huic  crr.  ti  confc- 
queni  ctiam  fit  ,  cx  pupillari  tcftamcnto  pnncipatc  conttrttutri  -  contra 
/.  tx  pupidvi.  44.  dt  vhlgdt.  tjr  pttpill.  fubjhtut.  Iuiigc  cnim  huic  cr- 
rori  alium  crrorcin  Rartoli ,  qucm  in  prarccdcntibus  relotauin  us ,  quod  c- 
xiftenria  fui  hcredis  tollamr  pcr  dationcm  vulgaris  ftibftit.itt.  1.1  nit- 
fusalium  quem  mordicusdctcndit  idcmBartolus  addifla  hgtprtm*.  nu- 
mtrt  jo.  devttlgtr.  cypuptll.  quod  cxtacita  vulgari  pofiit  tciUinctmtni  pa- 
tris  fuftincri  [  adco  crrorescx  erroic  nafci  ncccllc  cft.  ]  l  ffuictur  fanc, 
vtcontra  fupradiitam  iuris  regulam ,  principalc  tciumcntum  pcr  pupil- 
lare ,  quod  non  nifi  acccflorium  clt ,  confirmctur.  Potcft  pater  in  tcita- 
mento  fuo  faccrc  tcftamentum  iilio,&ciim  htui  iibi.hccrc  iilto  Iicrc- 
dem,neque  ineo  quicquam noui  aut  incpii  fatit, poKquain  ita  monbus 
rcccptumcft,vtfilio  hcrcdcin  faccrc poftii.  At  vtfaciat  libi  tciumtvq- 
rum  irtteftamcntofilij ,  &  hoc  ipfo  quod  facit  tcfuuicntuin  idio  ,  ac  tu.n 
quoquc  cum  in  pcrfona  cVfub  nomine  lili  loquttut ,  prorfui  rtontnncV 
ridiculum  cft.  Nam  fi  p.itcr  &  libi ,  &  lilio  tcfuincntuui  t.i  Jturus,  non  po- 
teft  incipcrc  a  pupillati ,  quoniatn  vnuui  tcftatncntam  cft ,  quod  ab  mfti- 
tutioncincipcredcbuit  difl*  Itgtfttunda.  f.fhfu  Attttm.dt  vulgtt.  £■  pu- 
pitl.fmbfltiMt.  quomodo  ftcri  potcric  vt  tcftailKJttUin  patns,'quoo  ptimo 
gradu  1  id  cft,  inftttutione  dcficientt  1  a  fccttndo  gr.t Ju  a  j  lubfcitutionc  iu- 
cipit , incipiat  atacita  vulgart  qux  in  puptllari  conttncturf  Aunon  tta 
ficvtincipiatapitpillari.'  Pnfcrtim  ii tam  vcra cffct qium falfa  cft  Eai- 
toli  fcntcntia  cxiftimantis  adcundam  cx  tacita  illa  vu!g.iri  hcrcdita- 
tcm  pairis>vt  ubula;  pupiUarcs  couiirmcnrur  >  cuin  dati.>  cfi  impubcii 
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cxtr.meus  cohcrcs.  Liktfanc  hoc  pcrinde  ridtculum,atque  fiquis  dicerct 
in  codicillistcftjtncnt.irijihcrcditatcmdaripoffchoc  pranextu  quod  fcri- 
ptj  iu  huivtfmodi  codictllis  in  tcftamento  fcripta  vidcantur,  /.  i.  f.  u  D.  dt 
«r.«JiMtf.  Nam  vt  cltganter  Papin.  ait  i* /.  fnedptrmtnm.io.ted.  nonob 
i J  magis  pntcft  hcrcditas  in  codicillis  dari,  ne  reftamcntuni  quod  ab  infti- 
tutionc  vircs  acciperct  pcr  codicillos  qui  no  nifi  exteftamcnto  valcrcnt,c6- 
lirnuri  vidcrctur.  Qux  ratio  non  malc  ad  hoc  etiam  accommodari  potcft, 
vtdicaiv.us  hcrcditatcm  patris  in  pimillaribustabulis  millo  mododaripof- 
Jc>ncpairisicftamcnt:im>  quod  ab  inftitutioncpatcrni  hcrcdis  viies  acci- 
ncrctpcr  pupillarcir.  I.ibftitv.iionerr,  qux  cx  patris  tcftamcnto  valcrc  de- 
tvat  connrinaii  viccatnr.  lV;na  cnm  cft  cotnp.irario  codicillorum  cx  tefta 
n-.cntocV  pupillarium  tabularum,  cuin  &  ha:  &  illi  pars  tcftamcnti  cllc  in- 
tclligantur/.  ptnult. D.  ttjhm.  ejntm.aptr.  ln  fumma  quemadmodum  patre 
ncccffc cft  jntc fihum  moti,vt valeant ubulx  pupillarcs.ita  flcp  atrcm  tllio 
tcllamcnttim  faccrepoftcaquam  libi,cV  pcr  conlcqucnsTicrc.icTn  fibicon- 
ftitucrcpriiis  quam  tilio>c»:  rurfum  fi  vult  libi  promderc  in  cum  cafum,quu 
hcics  inititutus  nolit  hcrcs  e(Ic,vulgarcai  (ubftitutmn  faccrc  jrttcquam  fa- 
ciat  pupillarcm.  Idcoque  cinn  p.ttcr  iuftitutohcrc.li  lil.  >  fubftieuil  (i  Iic- 
rcscrit,&  in  pupillanartate  dcccflcnt,  quia  i.im  filio  di:  hcrcdc.it»null<> 
modo  crcdcndus  cft  iis  vcrbis  dc  hcrcdc  fibi  facicndo  cogitaftc  ncc  gtrcflt- 
adnuidum  facicndo  fibi  teftamentum»aut  potius  tcftan  nJumgra- 
dum  fubftttucns  filio  vulgaritcr  in  cafiim  illunt  quo  hcrcs  non  cflct»  tactlc 
crcditurctiamfilio  tcftamcntum  rcciffc,  ciquc  hcrcde.u  dcdiffc  in  cafum 
contrarium  fi  hcrcs  cffct  ac  impubcs  dcceacrct.  Ita  cconucrso,fa«.icndo  tc- 
ftamcntum  filio&  ftibftitiiciido  ci  r»upillariter,fi  hcrcs  cflct,  ac  inpupillan 
xtatc  dcccdcret,arquc  facilc  crcdcndits  cft  hoc  ipfo  (ibi  quoquc  tcftamcnm 
aut  tcftantcnti  fuifccundum  grajum  fcciffc  incafum  contrarium,fi  filius 
hcres  no  cffct:quia  ciim  fubftitutus  vulgaris  cx  vulgari  fit  pupillarij.non  cft 
cafus  illc  alicnus  ab  cotcftatoris  propofito  proptcrquod  fubftitucratcum 
vulgaritcr.  Id  cnim  tccerat  vi  omnimodo  heredem  habcret ,  ft  fortc"  filius 
inftitutus  vel  htrcs  cffc  non  pofsct.vclabftinercmallct.  Habet  vcro  he- 
redcmcumliliusfuushcrcsnontanriim  fupcrftes  fuit,  fcd  etum  hcrcdi- 
tati  patcrnx  fc  in-.iuifcuit,  &  quod  magis  cft,  hunc  cundcm  fubftitutum  ha- 
bct  etiam  libi  hcrcdcm,pcr  mrdiam  fcilicet  impubcris  perfonam.  Hoctan- 
tumpluscft.quod  qui  fucratfubftitutus,vthcres  cfTet  patri ,  ftlioquoque 
hcrcs  rcpcritur,in  quo  nihil  cft  incouenicm,  cilm  cum  qucni  patcr  hcredc 
fibi  clcgcrat,  li  filius  hercs  non  cflct.multb  magis  volucrit  hcrcdcm  cffc  i 
pfi  fiJio  incumcafum  quo  hcrcdcm  fijio  darc  poruit,  id  cft,  li  hercs  cffet, 
impubcfquc  morcrctur.  Atcum  fiibftitutuspupillariscxpupillari  fit  vul- 
garis,non  tantilmcafus  nouuscft,fcdctiamomnino  alienus  ab  co  tcftatoris 
propofito  pcopterquod  fobftitucrat  huncpupillariter:  noncrtira  id  fcccrat 
tcftator,  vt  oirniiitodo  hcrcdcm  haberct,  ciim  eum  fubftituiffct  in  cafum 
illum  cxprciTum  ,quocffct  agnita ipfius  natris  hcreditas ,  ac  proindc  qao 
non  polkt  hetcdcm  non  habcrc , fcdob  td  tantiim  vt  filius  hercdcm  habc- 
rc  polfct :  queui  porri>  haberc  potcft,  cW  quidCm  hunc  ipfum  fubftiuitum, 
ctiamfi  nullam  tacitam  vulgarcm  comminifcamur.  Nori  quia  perin- 
dc  vidcatur  extitiffcconditio  illa, Sibtrtt  <y»/,filiofe  abftincntcf  quam 
uis  enim  hcres  ipfo  iurc  mancat^  fatcor  umcn  non  pofTc  Ulum  habcri  pro 
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hcredc  qttantumad  teftatom  volumati m  nr.n  mr?;s  quam  quod  aj  prxto 
rcm,  Vtwi  fupcrioribus  difputiuimus  1  icdqniafubftitutushiitpuic  ,  (tifij 
cttquc  dcccfliilefilium  impubercm  vt  lubftitutioni  locus  elfe  poflit,  qtiam- 
uisuccclfcritpoft  abftentioncm.  Hxccnim  Jtffcrcntia  cftinarr  formuui 
vulgaris  &  pupillaris  fubftirutioms,  quod  in  vulgari  fubftttutionc  s  <.  i  ba  1] 
\i,(lhtrn  mtn  atty  omnimodo  taciunt  conditioncni ,  injc<ptc  ift  quod  fub- 
ftituuoncmdcfimrciolcmus  condinonalcm  iuiritutionciii ,  qux  dctinino 
proprii  comunit  vulgan  tantum  fubftitutioni.  Li  fubftituttone  vuo  pn- 
pillan  rcrba  illa,//  htrts  erit  non  faciunt  conditioncin,  vtncc  ilia  k«[iiuiu.i, 
(^i*»^*£ttWf«^ri/,quemadmodumiamcxplic3tiiinus,  fcd  alia  inentcftc 
cogitationc  apponunruri  patrc.  Friora  quidcn  vt  apparcat  non  duhiMrt 

Jatremquin  cxipiiusvoto  hcrcditatcni  patcrnam  agnrturusfttiilius.  i'o- 
enoraverone  quispurctidagcrepatrem  vtnliodtthcrcdein  vltra  cani 
rtatem  in  qua  ltccat  ci  darc. Cxterum  (iuc  pam  hcrcs  lit  iiltus  (iucnun  fii, 
licut  omni  cafu  hcrcdcm  habiturus  cft  ,  ira  Jfc  omni  cafu  cum  habcrc  dcbct 
«iiirm  parcr  dcuir,  dirm  neiinitalit  pr.pilljru  fubftiturio  puberutc.  Itaqut 
non  ciTet  bon I  ratio  contra  fubititutum  pupillavcm  tacitum  >  fi  qu.s  a.i  cum 
CKcludcndum  illo  cafu  quo  filius  Ce  irnmifcuiftct,  obnccrc  vc llet  lubftitutio- 
nis  pupiliaris  conditioncm  defccifTcqux  illaclfc  viTcbatur.fi  rilius  hcrcs  116 
ciTcr.N'egabo  enim  fuiflc  illam  conditioncm.ne  quidcni  finc  cjiia  patcr  rilio 
fubftirucrc  alioqui  vcl  noluiiret.vcl  non  potuilfct.  Quahs  tJir.cn  fuit  altcra 
pars  illa  formulr ,  &  mpukes  dtctdtrti.  Idcoque  ncmo  vnquam dubitauit 
qatn  pupilljris  fubflitutio  ficri  poflit  ncutrocafu  c\prclTo,  fiuca£iiitx,liuc 
nohagnitx  herediutis,dummodo  «prclTa  litconditio  illa./i"  inpupilUri  4- 
tstfjSm  dteeJftrttM  *n  l.p*ierf*milidt.i%.dt  rti-.4utor.1udu.  pejiid.  quod  Bi 
Barr-fatctur  sdl.i.  num.17.  de  vulg.  vbi  ait  vcrba  illa  ,fi btrts  em  nen  t([t  dc 
fubftantia  pupilbi  is  ftibftitutionis  prohatquc  cx  coquod  ctum  cxhcrcdato 
nTio  fieri  ca  potcft.J.t.ffultfitutre./.ftd  ftplurti.  io.f.4d  fulrllttutos.etd.  At 
critoptima  ratio  contra  fubftitutum  vulgaretn ,  qui  non  alio  iurcadnaitti 
velii  qtiam  cx  tacita  vulgari  contcnta  in  pnpillari ,  ii  ad  cum  cxcludcndum 
1II0  cafn  quo  tilius  hcrcs  non  fiicrir,  ncc  adhuc  dectHTcrit,  obitciaturc':  con- 
ditioncmfubftiturionis  dctccilfcqux  illa  fuerat, fi  fdtm htrttefftt  drtmph 
hts  dtetfufftt.  NcgJi  ienimnwnpotcftquincjipu  verba  qux  i.n  pupulari 
fubftirutionc  conditioncm  nullamracfcbant,  provcra  conditioncaccipi 
debcant  m  vulgan,  quippc  qux  ncc  poflit  ciTc fmcconditione .  nec  in  pro- 
poittocafualiamconditioncinhabcrc,qi:ain  qux  tam  difcrtis  verbiia  tc- 
liatorcrtut  cxprcilai  AJioqui  non  (itrficict  tolicrc  tctam  hanc  forau  lam  ptt 
pillaris  fubftirutiomsqux,  vtdiximus,condttioncm  tacit ,  nc  tacit.r  iftius 
vuigaris  conditio  dcfccilTe  vidcatur,fcd  illud  ptetcrca  facicndum  cnt.vt  no- 
uam  planeque  cxprcfEs  vcrbis  repugnantcm  condirioncin  fupplcanms,non 
qtix  poftca  cxtitcrit,  fed  quod  in  conditionibus  ommbus  prap<  ftcrmn  cii, 
ctux  cx  cucnm  ^alis  formcrur  qualcm  foTiRari  opertcat  non  \t  iiuplcatur, 
icd.vt  lam  inipl|ta  repcnatirr :  quod  ita  fict  (i  cafum  ht:nc,  ft  htrts  trit,  f>  in 
pnpt-Urt  ti4!t  dttejftrtt ,  trahamusad  illum,;J  btrtt  ntn  trit,  nte  unpubts  dt  ■ 
etjftrit.  At  non  idcm  abfurdumcucnir,cum  cafum  vulgarcir.  trjhiiiuis  ad 
puptllarcm^quiatfttpilJarisfubftirutio  nulla  conditioncindigct,  qtix  nwot- 
nm  purc  ficri  pontt  d.  I.  fui  liberu :  ncc  nirfus  a  nobis  exigit  vt  formula  Sf 
conditioncmvulgaris  fubftitutionis  ddcaiuus  >  ncpnpillarisfubftitatK 


ANT.  FABRI  DE  ERROR.  PRAGMAT. 
conditio  dcfccilTcintcUipitur,  cumad  validiutem  pttpillaris  fubftitutiontt 
othil  omntno rclcrat ,  an  tilius  ftt  hcrcs  »n  non  fit,  fcd  hoc  tantum  requira- 
turvtimpubcsdccclfcrir,&poftpatrcm.  Quod  vltiroum  idcirco  addo  ,  vt 
h'tcm  pcr  nudim  fui  hcrcdu  cxiftcntiam  ubular  pupillares  contirmcntur. 
Namfi  c]uidcflctproptcr  quod  diccndum  vidcrctur  hsnc  tacitain  vulga- 
rcm  admitti  debcrc,  tllud  certe  effe oportcrct,  ne  alioqui  tabuLa-  pupillarcs 
corruercnt  ttlto  abfttncntC ,  fi  patcr  nullum  cx  tcftauicnto  hcrcdcm  habere 
CTcdcrctur.  Hxccniai  ratio non  tint ad ipfiuspatrii  quim  adpupilli  fauo- 
rcm  fpccurct ,  qiuui  vnim  t ■jf.oncm  tinfic  dixirr.us  ,  conftimtionis Dini 
Marci.Atqm  non  cft  ncccllaria  proptcr  hoc,iuduritio  tftacommcntitia  vul- 
garisvlliiistacita:  iubftitutionis  .quiaad  pupilbrium  tabularam  validita- 
tcm fufticit  quod patcrnmni  hcrcdero  habucrit  quan-.uis  lc  abftincntcm, 
quod  ncc  li  Jttolus  quuque  diftitctur,  inli  vno  illo  cafu  [qui  pcrpctuus  cius 
crror  cft  ]  li  h.ibucrit  cxtrancum  cohcrcdcm.   N ilul  lgitur  exigctnus  {»• 
pupillari  ftibftiuito  ntfi  vt  tilms  &  poft  patrem  &  impubcs  dcccllcrit.  Sic- 
nim  antcpjtrcm  jccc.ictct ,  imlhacifcc  tractjrcdcconiirmandispatriaw- 
bulisad  validaitdam  fubftinitionem  ptipillarcm,  quacxali» 
pcr  ipfiui  imnubcru  moftetn  mtcrctdiifct. 

E  R  R  O  R  DECIMVS. 

Dt fubjlnHtQ  pupt'i*n,*n  admtiiaiur  vwi  tmpnkere  <jm  fe 
*knumtt.t/ii  l.ptuerfimiUm.ti.  "D.de  reb. 


T  a_v  c  harc  quidcm  funt  mco  iudicto  qu*  contra  intcrprc- 
tes  noftros  cx  vcra  iuris  ratione  in  quf  ftione  ifta  difputari 
polTtuit.  Scd  parum  cffct  fortafTc  rationibus  vinccrc  apud  cos, 
qui  nihil  minus  quam  rationcm  iuris  vcl  inueftigarc  vel  cu- 
rarc  folcnt.  Adfcramus  aliqucm  iurislocum  quem  illi  elu- 
derc  iron  pofsint.  Is  cft  clcgantifsimus  c*  apertifsimus  •«  d.i.  p*urf*tmluu. 
i%fD.ie  rtt>.*H<cr.tkdtcpcj  td.  vbitractans  Iauolcnus  defilio  impubcrc  in- 
ftimtocuipaterdedcrat  fubftitutumpupillarcm,  ncgat  cxprcfsim,  dcbcre 
admitti  fubftitutuin  viuo  filioctiamfi  fihus  fc  abftinucrit,ide6qiic  bona  pa- 
tris  intcrim  vendi  oportcrc  ait,  vt  crcditoribus  fatisfiat.  Quod  fi  poft  bona 
pcr  creditores  poffcira  &  vcndiu,filtus  impubcs  moriatur.tunc  dcmum  ad- 
mittitiile  fubftitutum.Bc  quidcm  nt  fubftitutionc  pupiUari,  non  cx  vulgari» 
quem  tamen  admittcrc  dcbucrat  iam  indc  viuo  fmo.cumquc  cogcrc  fi  fub- 
ftitutionem  agnofccrct,  vt  crcditoribus  patcrnis  rcfpondcrct,  fi  quo  vn- 
-  quamcafu  ucitavulgarisallqiiacxpupillariexprciTainducipotuiflct.  Ncc 
cft  contrarium  quod  idctn  Iauolcnus  fubftitutum  hunc  vult  tcncri  patcr- 
nts  crcditonbus.  Id  enimfit,  non  quiafubftitutus  hicadmitttturexcafub- 
ftinttione,pcr  quam  fucccdatur  patri  proximc  &  immediatc ,  quod  non  nt- 
fi  pcr  vulgarcm  contingit,fcd  quoniam  fucccdcndo  pupillo  cx  pupillari  cx- 
prciTa,  rcpcrit  in  hcrcditatc  pupilli  hcrcditatem  patrtsiam  itaconiun&atn 
&  vnitam  vt  non  nili  vna  fit.Ex  hoc  cnim  ficri  ncccffc  cft,vt  non  pofstt  fub- 
ftitntus  hcrcs  cflc  pupillo  quin  gt  ctiam  patri ,  ncc  magis  acs  alicnum  Xgnxs 
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ab  xrealicnofli,  fcparare  quam  herchtattm  ra:r.sab  hcrcditatc  lih.  ,  w 
lcnptun.  c(Im  d.tf*terf*m,l,*.*trf,(.;  cum  p,tJ7u»tm.&i  nos  lupracxt>li ' 
«u.mus.  Quod  fi  cafus  pupilbris  trahi  pofTct  ad  vu!garcn.,non  vidco  q.ia-- 
nain  in  cafpccic  potucru  cffc  ratio  dub.tauJi  pro  bbftiturr»  quominu»dc- 
bu.ffcttcncri  crcditor.bus  patr.s  a  quo  fe.flct ,  ..on  tantu...  pa  exprcflam 
pup.narcm/cdct.arnpervulgarc.i.tac.timfubft.tut^.  Qiipcnimiurcaut 
co  orc  vcUetiilcdiuidcrc  iudicii.m  patris  in  ipfa  fubftimrionc,&  repudiata 
vuJgar.  tacta  cu.ns  cond.tio  ncr  abftcnt.oncm  fil.j  contig.lllt ,  loli  puftillo 
lucccdcrc  cx  pun.llar.  cxprcfia  ,  ciius  conditio  iUa.yf  htrtt  tru,  rcr  candcn, 
abltcntionxmdcfccnlcpotiusviJcrctur.fica  vcrba vllam , quod  nos  iam 
ncgauunus,taccrcnt  conditioncn.jQuamquam  ncc  Ulud  cncedcndum  ar 
bitror.quod  mterpretcspro  ccrto  habcnr.exiftcrc  condiiioncm  vulcat  ts  ta 
ocr  pcr  abltentioncm  fil.j.cui  exprcfmn  dan.s  fucrat  fubft.tutus  pi.P.Iiaris 
PrimUm  quiancc  vllahicfubeft  conJitio ,  fi  non  camvltro  comininifca- 
mur.  Nam  I.  lubftiturio  pupillaris  ita  conccpta,Fi/#«i  mtm  ht,ts  t/h  /,  Hl,m 
mtm  btrntr,,,f!r,mpHbesdttt}ftnt,  T  uim  hats  tslc,  prorfm  pura  n 
loniodocond.uonalis  cflc  intcu.g.tur  d.  I.  ?«<  Mtrit.ttt  prmttp.qw  vn 
quam  aud.it  cx  vcrbis  pur*  difpofitionis  tacit.m,conditioncm  induci>Noi, 
ignoro  id  quodfub  vna  conditionc  datum  fit  fubamtrana  condirionc  vcl 
adcmptutn,  vcl  tranftatum  intclligi  nonnuuquamoportcrc  4. 1.  thqutnd» 
loyMciHdtEl.dr  demonflr.  l.fil,g4tttm.  Io.  D.  dt  td.m.l,,*,  l.gnjpur,  6 ' 
^mmmd.duileg*t.ttd.l.atuiM.i7.^^  Scjvt  IJJ  ^ 

vocaturad  hcrcd.tatem  pup.lhhoc  ipfo  vidcatur  fubconrraria  condit.onc 
vocatus  adhcrcd.tatcm  pamsmon  n.li  rid.cuh  pofsit  quis  diccrc.Qi.xrum 
enmi  ootcfi  cond.t.o  cllc  conrrar.a  ei  quar  prorfus  nulfa  fit  »  Dc.nd^  q„ia 
etiam/i  vcrba  .lla  pup.Uaris  fubftitution.s  ,fifi!,m  mtm  btre,  et„  &  ,mpub,s 
dtttfftnt  ^xo  condmone  cffcnt  acc.piendj,  quod  VIp.  apcrtc  nceat  tm  d  I 
gt  t.itru.  ncgarcm  tamcn  habcndam  c6Jnionc.n  pro  Jctcaa  co  cafii  qu, 
fii.us  patn  fupeuiu.irct,  &abftinu.(T«.    Scmpercnim  vc.un.  cft  nlium 
hcrcdcm  extu.flc.actalcm  mancrc  quam.iis  fc  abftincntcm  d,H»  l  titm 
7"C>-  i?  jf- f'd  "£/»*<■  D.d.fiitutmm.ff.hbtr,.  Ex  cd.pc  nimirumfe,»  t 
quamuKhhusqui/cabft.nuit  nullum  habcat  cohercJcm  a  quo  tcftuncn 
ttm  fuft.ncatur,  non  co  minus  tamen  fubf.ftant  tabula-  pnp.IIarcs  tan- 
quam  contirmato  pci  fu.hctedis  cxiftcntia...  pucrno  tcftamcuto,  qiu  ta 
men  corrucrcnt  proculdubio  (i  parri  filius  hcrcs  n&n  cxifterc  intclligcrc- 
nir.non  quafi  dcfcfla  pupill.  tis  rubftitiitionis  conditionc ,  que  vt  cotics  di- 
ximus  milJain  propulitoca/iifmt,  fcd  propterca  q.ir.J  patru  tcftamcn- 
tum  conhrmatum  fuifte  omnino  ncccflc  cft.vt  valac  p,  fsmt  t.ibulc  pupi! 
larcs.Quod  fi  con  Jitio  illa,)J  htrts  er,t  [liccat  cn.m  nobss  conditioncm  hic 
d.ccre  cum  intcrprct.bus  ad.-crf^s  quos  d.fputamt.s  ]  non  Jcfic.t pcr  impu- 
betii  abftcntionCpIancfccnfcqTiinscftvt  contraria  conditio.qua  interprc 
tcs  conunifcunmr  vtinducam  taciti  vulg.irc, /i  htrts  nor,  #nf,dici  non  pofs.t 
cxtitiflc.  Ficn  cnim  ncquitin  cotranis  adcoq;  cotradidloriis  cojtrionibu^, 
vt  carii  altcra  cxiftat  quin  a|(cra  dcnciatAtqui  nulla  fubftm.tio  nilyaris  cfTb 
potcft.fiue  cxprcfla  fiue  tadra,  q..?  tio  nccelfario  habcrc  dcbcat  conditio.ic* 
illa,vclexprcfla  vcltacira.yT htut  «im/,3i  confcqqctcrnopot  vtilgari  fub- 
ftitutioni,fiuccxprcfr{,fiuctacitci»ci;sfien,quinpriujcac.jJitio,f^ 
lruccxprcfla,iucrit  implcta,a't  ca  fitnauira  coditionu  olum  fiuc  cxpiclij  finr, 
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Imc  cackc  inlint,  vt  fufpcndant  aclum,  cifquc  ante  omnia  ltrtplctas  elfc  o- 
portcat.tt'.  l.f*cl*.  97.  f.fifnb  cahdittene.  D.  ttd  Senntufcan.  TrebeBi*.  tjr 
tor.  nt.  dt  cond.  mfi.ttr  de  cendic.  c!r  dcmtnfi.  Concludcndtim  igitur  eftfub- 
ftitt  :nin  imjnibcri  Jatum  fub  cxprcffa  illa  fbrmula,  Sifilim  htteserit,  efr »« 
pnpilLn  imit  dcctjfmt ,  nunquam  cx  uctta  vulgari  pofle  admitri  filio  pi- 
tri  fupcrniucntc ,  quantumuis  fc  abftincntc , /iue  qtibd  nulla  hic  fitcondi» 
tio,  fiiic  qiia  tame».  vnE^aris  taciti  non  magis  qucat  efle  qujtii  exprcflatliuc 
qtibd  ctiam  fi  qujfuilTct  conJtcio  tartta,  ca  tamen  defcciffctob  hoc  folum, 
iji>bd  fuui  &  ncccflarius  hcrcs  p.uri  fupcrfuifTct.  Ncquc  pugnat  quod  Cr- 
ptts  admifiinus,fubftitiit.iui  vulgircmfilio  Jatum  fubcaconditionc  cxprcl 
li  ,S»  h*ta  »9»irr»f,admitti  ad  hxrcdttatcm  pjtris  filio  abftincntc.Id  cnini 
fit,  vt  nosfuo  loco  docuimu;,  non  c>.  proprictate  verborum.autcx  mcra 
tiiris  potcftatc:  qtjfi  vctitm  lit ,  hcrcdcm  noii  cxtitiflc  filium  qui  fc  abfti- 
iiuit,fcd  propter  vohuiutctcfutoris,  qux  in  conditiombus  omnibus  inter- 
prctmdis  fcmpcr  fpcct.mda  cft,  &.  qux  tn  propolito  cafj  illa  hiit,  vt  filius 
nontantum  nudo  nominc,  fcd  ipto  ctiam  crlcccu  hcrcs  clTct,  quaUsprocu! 
dubio  non  cfl  illc  qtu  K  ahflinct,  cum  116  impcdiat  quominus  dcfuacHbo- 
ua  fub  iplius  dcluncti  nominc  vcndi  lit  ncccllc.  Arciim  tcftator  dntit  tan- 
tutn,  Si  filiiu  mtw  btrti  crit,  tjr  inpiipi!l*ritU4ti  deCeJfertt,  T ttim  ktrtt  efit, 
nullaconditio  cft,  lub  qua  hicrit  lubftitutusTitius,  qui  pnrc  fubft/rutuj [tc- 
pcritur,  d.  i.  <jui  libtui.  ob  idquc  non  rclinquitur  locus  quxftioni  circa 
intci preutionciu  corum  vcrborum,  Si  filim  herts  erit,  &  quid  patct  Vjs fcn- 
lint.Volunutis  cnim  quxftioncm  inducere  polfctcondino  tantum.ccffan- 
tc  porro  voluntatis  qux(li<>nc,  ittris  ratio  mamtcftacft,  filium  hcrcdctncs- 
titiflt,  qui  patrifupcrftcs  fuit,!icctabftinucrit.-  Sc  idcircb  dicimus  pupillarc 
fubftitutioncm  fatis  hoc  ij>h>  conlirmatam,  qux  frtcu  fiicr.:t  ir.  cahim  acqot 
titx  hcrcdicatis,  vulgarcm  vcrb  ucitam  induci  nullatn  poflc:  quia  implicat 
contradiclioncm,  vt  in  codcui  cafucadcm  hxrcditis,  &  acquifita  ,  &  non 
acquilita  clfc  intclli^atur,  qtiod  tamcn  ncccfTario  cucnit,  fccundiam  fcntcn- 
tiam  illortim  qui  volunt,  uiijuibcrcabftincntc,  fubftituttoncm  valerc,  tan- 

3uam  pupillarem,  ad  hoc  vt  impubcri  dcfun&o  fucccdatur,&r  tamcn  ex  ca- 
cm  induci  tacitam  vulgarem,ptr  quam  viuo  ctiam  pupillo  fubftitutus  pu- 
pillarisfucccdarpatri:  fic  cnim  difcrtc  Bartolus  ad  d.l. j.nion.jo.  D.tte  vnlg. 
cj  pup.  fnb/lu.  Apcttc  cojitraljuolcnum  mdtU*l.  p*ttrf*milnu.  ad  quatn 
licut  ncmo  hucufquc  fiiit  qui  rcfpondcrit,itancc  poflhac  crit  qui  rcf pondc- 
rc  pofltt.  Nam quod nos  ipfi  communcm  crrot cm  fccuti  aiiquando pura- 
bamus  fcparandam  cffc  ptipillarcm  fubftitutioncm  iu  faftam,  Si  fittm  he- 
rtterit,drimpHbtsdecejfertt,ibitta<{UX  nullocafu  cxpreflb  fimplicitcr  lic 
coiiccjitafit,*!^.'»»»  mtm  impnbtt  dtctfftnt  ,dc  qua  tnd.  LpMerf+mitiM. 
(ficennn  fcripfimus  Iibrox.  conicct.  cap.  »)fubtile  quidem  vidcri  potuit, 
fcd  non  fatis  vcrum.  Ccnc  nobis  nunc  no  probatur.quia  nihil  omnmo  tn- 
tercft,  vtium  hoc  vclillo  modo  conccptafit  fubftitutio,  vt  videri  dcbear 
pupillaris,  vtqucviuo  jmpillo  fubftitutus  admitti  prohibcatur.  Ciim  fub- 
fi itutio  pupillari»  non  nih  mortuo  filio  Iocam  habcre  pofTtt ,  abfurdumquc 
fucritcxtcftaincntofihj,quodtribus  ilhs  verbis  conftatT»/»»«  heres  e/la,Sc 
quidcm  unquam  ab  ipfo  inipubcre,  non  a  patrc  proUtis,  induci  fubftitutu 
vul^arein,  qui  patri  fucccdat,&  qui  proindca  filio  ipfo  dattis  patn  vidca- 
itur.    Immo  vcrb  fi  quoi  rcs  eft  fatcri  volumus ,  longc  dtftictliui  eft,  vt 
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v iiio  popillo  admittarur  is  qui  ita fubftitutus  fuu,  Si fiiuu  mtm  hrrti  trit,  ty 
in  fmfilUri  nutt dtctfitrit,  quam  cui  fimplicitcr  hoc  modo,  Sifilim  impn 
btidfttjftrit.    Prtorc  mamcjiie  caiii  vtraquepanforniular  viuo  f.!io  facit 
contra  fobftiruturmquia  vcrum  cft  8c  fihum  hcrcdcm  rffc  poft  ibftcntionc 
<juocjue,nccadhuccum  dcccifiiTc,  pofteriorc  varocafu  ,  rcs  tJitrum  vna 
eft,  cjux  obftat  fubftituto,  quod  adhuc  (ilius  viuat.  quia  ncc  aliud  quidqai 
in  formuJa  carprcfrum  fuit.    Magisautcm  obftat  duplcx  impcdimcntum, 
quam  quod  vnicum  cft.   Fefcllitnos  iuniorc;,  nccduin  fatis  jJ  iftam  iu" 
ri*  artem  eruditos,  quod  ctlm  vulgo  intcrpretum  vcrba  illa  fbrrtiuljr  pupil- 
Jaris  fubftitutionis  fic  accipicbamus  quali  pupdJarcm  fubftitutioncm  fuc 
rent  condirionalcm,  pcrindc  atque  illa,Si  JkWs  ««*  rn/,  quar  in  vt-Jgait  fuli 
ftjtutionc  ncccjrariofunt  exprimcnda,  faciunt  conditioncm,  fcd  nos  m  con 
trarium  nunc  mouet  prartcr  iuris  rationcm  mamrcftam  autoritas  ctiaui  VI- 
piant  tnd.  I.  amlibtru.  qu6dqucnon  qucmadinodum  patcrfjcicm  fibi  te- 
iUmcncum  tdio  quoquc  faccre  voluitfc  crcdcndus  eft,  quoniam  &  potmr, 
laecontrario  lacicns  tilio.vidcridtbcat  rtciile  &  iibi.    Nc  alioqui paub 
tim  dici  incipiat  ficuti  patcr  rilio  tcftamcntum  faccrc  potcft,  ita  &  viccmr  • 
fa  falium  poflc  faccre  rcftamcntum  patri.  Il!anamq;ic  vcrbaTW»/  htrt,  tft* 
quibus  pupill.irein  fubftitutionem,  pupilliquc  icftamcntum  cuncluth  dim- 
mtw,  velnegi.  dumeft  pupillarc  tcflamcutuiu  cifc,  vcl  Ijtcndum  codcni 
prorfusmodo&iurcaccipicndaclfcquafiafilio  ipfo  prolata  cifcitt  non  j 
patre.    Quo  admilfo  li  dicamus  tacium  vul^arcm  cx  ijs  vctbis  mJun 
potTccnnlequcnsftatimfictabfurduin  illud,  vttacitus  iftcvulgar»  lubfti- 
tuwst&tut  parri  vidcattn-  i  hlio,  cui  ipfc  patcr  dcdcrat  pupdfaicm.  Inier 
prercs /cfellit  vnicus  iunsnoftri  locus,ls  cllind.  /.  4. T>.  dt  vul&.  r>  pupil. 
fukfiu.  Primum  tn  illis  vcrbis .  V t  cum  p*t*r  impubtn  (!,*  ,n  *itt,nm  t*(um 
(ubftumit.  Sumuntcnim  4//rri»  pro  ^//rriimiiw.qtio  d  Gr.nv.nutki  mmquj 
admittercnr.  Altcrum  cnim  dixit  Modeftinus  pro  primo,  vt  inl.  htndt. 
mixy.f.  emmit*.  D.*dStn  TrtbtU.  dtfunfl*  *lttr»  fttperfiiiibm  Lberit.  iJ 
cft  defmntl» prim*.  Itaquc  nihtlaliudfignificat,  nifidlud  ipfumquod  arcr- 
ttonbus  verbts  expreflit  Impcrator  1»  /.  an*muis.  4.C.  dt  impub.tf  *U],fub. 
(W.fubftitutioncm  ladam  m  cafum  valgarcm  trahi  ad  pupiliartm.  Dtin 
de  inoucn  urcx  Mis  vcrbis  d.  1. 4.  Hoc  vttjuttafu  finfnlu  ftp*r*t,m  p*ttr 
(ub/?umtrt  dtbtbit,vt fipubti  htrti  ncn  txtutr,t,imp»bt,fubftlfUntmr:fi  nuttm 
impubtiherti  extiterit,  $ intr*pu¥ert*.tm  detrfftrit,pubeifr*ttr  tn  pertitne 
t»hertdis.  fub(l,tn*tur.<jnt  c*[n  in  vtrumqur  tutmum  (ubftitutntvtdtbnur. 
Hxccnimpoftrcmavcrbafunt,quarmanifcftc  probjic  vidnuur  fubftitu- 
noncrn  faaam  in  cafum  ptipillarem  exprefliim  trabi  pollc  a<I  vulgarcin. 
Vcrilmprarteridquodaiioiam(  ni  fallimur )  locoindicauimus,  toum  illj 
poftrcmam  legis  panem,  nobis  fufpcCtam  vidcri,  diqiuorcmquc  vacillan 
tre  ac  titubantis  Tnboniani  infcitia,  quam  Mod^hm  pcntia,  faltcm  al» 
illis  verbis,r ifipnbti  tfrt.  Rcfpondcn  ctiain  potcft  fpcctemhanc  habc- 
rc  fpeculem  rationcm  proptcr  quam  facilius  permittendum  fir,  vt  cafits 
pupillarisvulgarcmquaftimplicitccontincie  vidcatut  ,  nimiruni  proptcr 
iubltitutionem  vulgarcm  fratri  pubcri   exprcflim  facrjm  .  Qi.xnam 
emm  «°facft,  curcredendus  (it  patcr  hlio  puberi  vulg.iritcr  impu- 
bercm  iubftituere  voluilfe,  impubcri  vcro  pubcrcm  noluiilc ,  qticm  iub- 
airuit,  quod  muho  pbs  cft,  ctiam  pupillanter ?  ac  li  patcr  ita  firipliflcc, 
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Filie  mtopnbcrifubfimo  tmpkbcrtm  vnlgHfittr,  imputert  vei»  pubcrtm  ttim 
pupitUrtttr  aut  6"  vitif/im,  aut  tt  •mpUm  quoniodo  loqultur  luftinianu»  m 
/ii.  it pkpiS.fubfiit.  Diccndum  potius  clitt  omiflam pcr  crrorcm  fuille  mu- 
niam  vulgarcm  fubftitutioncm,  vt  in  fpccic  non  valde  dillimtli,  de  qua  ei- 
tateiufdem  Marci  Imperatoris  refcriptum  a  Papiniano  rclatum  inl.tut* 
prepontbatur.  64.  D.  de  legat.  1.    Etli  cnim  co  loco  fupplctur  ab  impcn- 
torc  ftibftitutio  tidcicomilfaria ,  qux  factlius  fupplcri  potcft  cjr.  codiccTUim 
quam  vulgaris,quxcll  dirccta.In  propofitatamcn  fpccic  hoc  pluscft  quam 
in  illa  quod  hic  rucrat  cxprcfla  mutuafubftitutio,  dircCta  vtraque,  fedvni 
vulgaris,a!ia  pupillarij,  qu.r  ltcct  ipla  ncc  vulgaris  fit  ncc  vulgarcm  conti- 
ncrc  folcat.facilc  tamen  potcft  includcrc  vulgarcm,  ciim  ex  alia  pane  iatn 
adeft  vulgaris.  Sunt  cnim  fauorabilcs  mutux  omncs  &  rcciprocx  difpoli- 
tioncti  l.fip*tcrpueli<t.  11.  £,  detneff.  ttffdmtn.  facilequc  mutu.im  (ibi  pra- 
bcnt  mtcrprctacioncm,  quantum  rcs  ipfa  fcrrc  poteft.    Prxfcrtim  curn  po- 
namus  rratrcm  pubcrcm  impubcri  fubftitutum,non  in  hercditatc  ipfiosio- 
pubcris,tcd  in  ea  notuinatim  p.mioncquam  habuit  quali  cobc^ttfcljpf  for- 
*    mula  magis  conucr.it  vulgari  fubllituuom,  /.  ctbtredi.  41.  f.  vlt.  D.  dtvnl. 
& pupill.fubfitt.  Atquc  itaclfc  vt  in  hacfpccic  propterfubfcinti  ncm  I 
pubcri  mutctur  natura  pupillaris  fublhtutionis  factx  impuberi,  cx  c  -  appa- 
rctclan(7iiiic,quod  fubiungitur, ntfi  vuigari  medotmpubtn  fHtfut f**r'~ 
ihai  volunmtu  ijutjitcntm  rehwjuat  vtrutn  dt  vns  vulgart  tdnnmmdt (ubjii- 
tutiont  in  vtriupfuc pcrfen*  ftnfijft  tnielligatHr.  Quis  cnim  dubitatiom  locus 
cllcrpoft  illain  Marciconftiiutioncm,quin  fubftitucndo  impubcriin  caCi 
vulgarcm  tamum,  nilnlominus  vidcrctur  in  vmimque  fubftituilfc, d.  1-4- 
C.  tod.  nili  dubitationcm  illam  taccrct  liibftitutio  ilta  vulgarii  prtust- 
ptibcri,  quafi  crcdcndus  clfct  patcr  vrrlque  tilio  fubflitutiunn  gcncTc/ubfti 
tuerc  voluiflc  ?  Qu.inquam  vidcturmihi  ratiohxc  Jubitnndi  fatis  lcuis. Ni 
ciim  fcparatim  fublbnirum  cftpubcri  iV  impubcn,  licct  ijldctn  vcrbis,  ru- 
hil  vctataliam  lieri  intcrprctationcm  in  paibna  iiup.ibcris,  ptoptcr  Muu 
lonihtutioncm.  Actum  Jcu.iim  intcrpretatio  hxc  abftirda  vidcri  debct, 
citm  UiuicerQ  fubftituti  lunt  vcrbo  illo  communi  ,tofju*  mmittm  fmbjlttm- 
Indccapio  non  leuemcuniecxuram,  quodeum  locum  Tribuiii.-uiuscarru- 
pcrit,  cui  lamiliarceft  idcm  ius  con!t.ituctc,ctiain  vbiratio  prorfus  dmct- 
facft.  SicutcVfolctilleallcgitorcincdioaliqno,qut>d  vcl  lalfum  vel  nii- 
nusttitumvidc.it,  conhiyerc  acktliud,  &  tandcm  Ipecialcm  vohintatcm  rc- 

Stiircre  vbi polfit fufliccic  ratio  luris:  quod  &  hicab  eo  iachiincft  m  po- 
rcmis  illis  vcrbis  ,  vtl  ttrit  tktttndtqutftttr.ufTmtim  fycculiter  in  vwnm- 
mucc*fumimpuberifubj}iiH4tfn<rem.  Qo  i-nam  cnim  quxftio  potcrat  04-  < 
cuncicanftibftinitiopupilliiiscxprcdltn  faJta  impubcri  contiucrct  vul-  ' 
garcm  tacitam,  fi  qua  vnqitam  clfct  tacita  vulg.iris  cxD.  Marci  conUitutio- 
nc.     An  fortcfubftitutiovulgarisfactapuberifjciebar,  vt  co  iniiius  vi-  « 
derctur  pubcs  impubcri  vulgaritcr  fublhtutus  ,  Ikut  taccrct ,  vt  iubftitutus 
vulgaritcr  non  polfct  vidcn  fubltinitus  pupillaritcr  ?  Imo  potius  vt  co  ma- 
gis.  Hrgo  vdcx  co  loco  >  ii  Modcftini  lit ,  maximc  probatur  tacitatu  vu^a- 
rcm  nuUam  eflc.  Optimam  autcin  tot  rcmcdioruiu  adhibcndorum  occalio- 
ncmTriboniano  dcdit  infcriptio  lcgis,qu{cft  cx  Modcftini  iibro  (ingulari 
ic  Eurcmaticii.  Sanc  cafum  lilum  cflc  (ingularcm,  ncc  tam  faciic  &  gcne- 
MUtcr  ttabtndutu  »d  confcqucnuasi wftcoduut  illa  ipfa  vuba  •jut  t*fm  m  v- 
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trumquttuintufubfiitumivUtkaur.  Proquibus umepotjusfciibejiJu c/a:, 
tjusfarmuld  m  virif,  cufum,  quomodo  Modcit.in  prj  cctlctibus  locutus  tuc- 
ut.  Sed  hoc  quoq:  Triboniano  familiar^cft  cu  prudcntu  rcfponfa  corriipit, 
vt  vcrbailla  viurpct  tn  htt  f*fu,in p rtftnti  tufu,  quod  ccrtc  in  hac  fpecic  ra- 
ccrenon  dcbucrat,in  quatraCtabat  M.uieftiuus  dccafu,  nor.  pro  fpcciCifcd 
procucntu.  Tnbonianum  vcro  hiccodenicrrorc  lapfum  cflc  >  «jtjocctcros 
iiuerprctcs,non»iiror.  Narn  &  ipfum  habco  pro  intcrprctc,  non  pro  iun* 
luzorc.Iiuo  &:  pro  interprctc  roalo  potiils  quam  bon-a. 


ANTONII  FABRI IC 
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Dt  tenfirmstitnt  ptttrm  ttflnmtnti  tx  vn  l^rifubfiitmtont,  fnam 
tnttrptttts  tacttttm  vitant. 

V  o  d  proxiinis  duobus  capitibus  Dccaclis  fuperions 
anobis  probarum  cft  itlam  vulgarcni  fubftitutioncm, 
quam  interpretcs  noftri  pcr  nimiam  tarii impcritiatn 
conimcnti  lunt  prudentibus  incognitam  tuiflc  tpollct 
fufhccrcsd  pronigandas  vnoagminc  quxihoncsillis 
quas  congcritBart.  ad  Ll.Mr.JO.  (jr  feyj/D.dt  vulg.& 
pup.fubfi.  omncs  ad  huiufmodi  tacttam  vulgarcm  pct  - 
tinctcs.Qmdcniinrractaripoisitde  taciuvulgari  qu^ 
(it  null.ifSedurnen&tanti  viricV:  taminuct^iticrrorii  autorius  cogitnos, 
vtdciitqu^itionibus,  nonquidcfmgulis,fe<<qux  Jigniorcs  maionlinpaio- 
menti  vidcbuntnrdiligentins  diircramus.  Intcrcas  prima  ac  fercpr^Hi  » 
hatc  cft.  An tcfta.ncntu pofsit  affumcrc vircs  *  taciu  vu!g.iri,an  verd  rcqui- 
ratur  aditio  in  primo  gradu.  Sic  cnirn  Bart.quarltiouc  proponit.  Et  potl  rc- 
latai  varias  altorum  opinioncs,  concludit  pupillarcm  rjuidc.n  fubiiitiitio- 
nem  requirere  aditioncm  hcrcdiUMs, fcd  taincn  vulgucm  uritatn,quar(ub 
eaeontineatur,nonfinulitcraditionem  rcqutrcrc,  pollilqucab  ei  inipe- 
re  •cftamentnm.  .Moueturcx  vnicoiuris  locoquo  tuam  hancfcntcntiam 
apcnilsinie  probari  contendit.  Is  c\  apud  Vlpianum  m  l.nrjut  tmm  alut. 
l.idtm  tfi.i^.f.vluD.dt  ttflatn.  mtht. vbi  rcicrt  Vlp.  ctlm  mtlcs  in  tciiamcn- 
t*  fuo  fcruo libcrtatcm  ucdiflct,  ctdciwtjuc  &  aprirno  Sc i fccwtdo hcrcdc 
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t       qUeformula  fubftitutionis  vulgaris  etiam  impubcri  faclar,  nequc  voluntii 
tcftatoris  carn  interprctitionem  pati  pofllt  •  cum  vnlgans  fubftttutio  fiac  n 
t      eafumnonacquifitxhcrcdiutts.pupiliaris  vctoincafum  acquilitar.  Qj» 
i       ratione  Aimmopcre  mihi  fcmpcr  placuit  tjuod  Anttinius  Ci.iucinus  pri 
t       mos  docuit,  pupilJarcm  illam ,  quar  cx  Marct  conftittitwne  ii»  vufgjri  cnrj 
t       ttnetur,  malc  vulgb  ab  interprctibus  dici  tacitam,  pntiufquc  1  lcge  fubjn  - 
tcllcttam  diccndam  eife.  An  igituf  Sc  in  ca  fpccic  qu*  tractatur  in  /.  vlt.d. 
•      /.  ncquc  dicemus  aliquam  cUc  vulgarein  alcgc  fabintcllectain?  Nc  hoc 
i       quidcm.  Neecnimvllalcxeft  qusedicat  libcrtatein  fidcicornmiflariam  irt 
cafum  agnitz  hercditatis  rclifom ,  in  altcrum  quoquc  cafum  hcredlutK 
non  agnitxdrrcttodanm  videri  oportcrc.    EfTctqueca  lcx  mufto  mirj 
bilior,  ne  dicam  i  iururationc  alicmor,  qaim  conftttutio  Diui  Marci,  qur/ 
cumvulgaris  cafus  trahrturadpupillarcm,  trahitur  ad  (iinilem  in  co  quod 
vterque  cft,  cafusdircctx  fubltitutionis.    At  ciim  fideicommiflarim  cu- 
hitur  ad  vulgircm,trahitur  ad  dtflimilcin  ■  qnia  cafus  fidcicoinmifli  cll 
obliquus,  vulgaris  vcrd  dire&us.  Indiqucfir,  qtibd  vcrba  fidciconimiffi 
muko  ineptiora  funt,  immonttllomodoaptaad  fubftitutioncm  vulgircm 
comprchendcndam,  quiafubflitutio  vulgarts  i!ia  rcqniritvcrba,  nimirm.i 

Iuar  fiut  impctatiua  &:  dircda,&  quidcm  ad  fiibfltturtun  ipftim.dtrcdti  fi- 
ctcommiflana  vcro  fubftirutio  requint  vcrb-t  qu.r  lintobliqoa  cV  preca- 
ttua.vt  lcMiuittir  Vlp.f«ri/.Dt/fg4r.  EtqiiaMcftatnrad  hcrcdem  rrgaruni 
pouusquim  adfidcicommi(Tarnidircxcnt,qtijnqt:am  poftrcmum  lioc  mi- 
nis  necefianum  cii.l.mi/rt  ddfortrrm.-^.cHpttrr  -j-!.%.dtn*titnu.dt  legat.i. 
Prouideoon  magis  ficripotcftvtvcrbafidcuomifsi  fubferuiSt  vulgan  fub- 
flirtrtioni  quam  vt  eadc  vciba  /int,&directa  cV  praaria  cuuifmodi  rnilla  eni 
contra  cofdcm  intcrprctcs  noftros,  qut  tam  nuilta  cnmmunia  enc  vo 
lunt  nos  iam  grobauimus.  Iibrt.  14.  Ctnttilur.  At  iiltilprehibcquo  mi- 
nus  verba  pupillaris  fubftitutionis  apuri  pofsintvt  l^jri  vil  contrafi  nijnl 
nifi  vexborum  diuarfitatem  infpicias:qiii;i  non  folum  finiilu  fum.fcd  cuain 
proTfus  eadcm  vcrba  difpofitiua  quibtis  vtraquc  fttbftiturio  pctficitur,  illa 
nimirum  Ttiim  A<rwe//#,nccin  aiio  diffcrt  formuli  vulgjris  fubftitutionis 
aformula  pupillarismifi  quod  in  vulgari  ncccffc  cft  prarccilctc  conditionciu 
iilam,5(  hertt fcrtptm  heretnen  erii:ln  popilbn  vcro  vcl  nullacnndicio  prr- 
tedit  ,  vel  aJia  quam  illa  :  ciim  ca  vcrba  qt:x  foknt  praccdcrc  ,  Si  fi 
Itm  beret  erit,  tjr  impnttt  dttrfiertt  ,  non  iaciant  conditioncm  niii  lia- 
Senus  ,  vt  apparcat  nullamfilio  fuo  adhuc  v:uenti  lit:c  poft  pubcrt.unw 
defutietofactam  eflefubftitutioncm,  vtoftcndimus  in  prarccdcntibus.  Al'- 
furdum  igitur  eftdiccrc  inca  fpccic qtiam  Vlpianus  tractat.iw^iQ*  %.vlt. 
/.  Ij.  Dt  miln.  ttfiamtnt.  aliquam  efrc  ucitam  vulgarem  <ilm  fucrtt  cx- 
prdfa  fidcicommiflaria.    Tanto  magis  quod  hercdttas  fcruo  pcr  fidci- 
comaiifluin  rclicla  proponcbatui  non  taimmi  ab  inftituto,  fcu  ctiani  iuA- 
ftituto  vulgari  1  vt  proindcquandiu  fubftitunis  exclufusnon  efict,hcrcdtias 
/exuo  acquiri  nullomodo  pciTctiurcdircclo^Subftittnum  cnimtcftjtarli- 
deicommiftario  prxtulaat  in  eum  cafum  quo  inftimtus  hcics  c(Vc,vcl  m>I- 
lcr,vel  non  pofiet.   Atqoifi  cxprcfla  illafi^cicommiflariatacitam  aliquam 
Yulgarcni  contincrct,  diccndum  cflitvitto  quoquc  nccduni  repudiantt 
fubft  ituto  admittcndum  fideicommiffarium  cx  vulgaii  uctta  poftmor- 
tesn  aut  rcpudhtioncm  inftituti,  &  quidcm  ,  vclfylum  vclfaliem  cum  ipfe 
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fubftkuto ,  qui  xquc  fccundo  gtaJu  fubitirutiis  repcnctur ,  quod  tiinea 
Cj.aiufilf.il»)  &  ndiculum  fit  cx  cu  mtclligimus  quoJ  Vlpunus/nonniu 
hcrcJibus  o:nntbus  ar.te  aJiiiuiicm  Jclunctis  lidcicommilTario  locum 
faut.    Ntcfane  poflctille  cutn  fubftitato  concurrcrc  ,  quin  fterct  coa- 
tra  voluntatcm  fi  fubftitutu»  non  habcrct  totam  hcredmtcru  quam  ci 
tcftator  totam  poft  tnftitutum  deditTcr ,  vt  in  finnli  rauocinatur  Papi- 
nianitt  in  Itgt  vttbii  cutiUbm.  7. 2)#  vul^r.  &  puptll.  fnbjiuuiitnt.  At 
incjutcs  >  pro  Bartolo  aJimttitur  apud  Vlpianum  hdcicommirtarins  in 
eafum  non  cxtftcntium  hcicdum.    Tigo  cx  eatiu  vulgan.  Rcfpon- 
Jco  admitti  qutdcm  ,  fed  non  alio  iurc  quam  cs  autoriutc  rcfcripti 
Jmpcratorum  qutbus  vifum  cft ,  ita  conftitucndum  cx  xquitatc  pottus, 
'  quam  cxaliquaiurisratione  ,  proptcrconctincntcm  tn  ca  fpccic  duplicem 
uuorein>  &.  iib^natis ,  Cc  miiitix.  Itcm  co,quodlibcrtas  cidcm  fcruo>non 
pcr  ridetcoii)inufuin>fc J  Jirccto  Jata  proponcbatur  nuodquc  non  altcrutcr 
tantum  gradus  hcrcdein.itd  vtcrque  tidcicomniiifo  hcrcJiuris  griuatuse- 
rat>vt  Jc  cnixa  militis  volumate  arparcrct  in  J.tn  Ja  fcruo  non  tanrumdirc- 
cta  >  ftd  ctiam  hcrcdiutc  fiu,  qu.inquam  pcr  ridcicommilium  potiiis  quam 
dirccto  li  quis  riJcicommifiu  locrs  dlcpotict.  Qnare  li  qua  vel  minimacx- 
circunftamiis  iftis  Jcticcrvt ,  ditcrcm  fanc  ,  tauiuouo  &  cxtraorJtnariorc- 
icripto  lotuni  niillutn  forc  Jcbcrcproprcr  casrationcsqi;x  pluribus  ino- 
bts  cxpolitx  funt  ItbH.Ctnttil.ctp.ii,.  QuoJ  apcrtiisiiuc  ienth Si  Mxcia- 
nus in l.Anitntnui.^i. D. dt f.dtie.liitn.\ ■bihoc ipfutn Antontni rcfttipturn 
rvicrtciufqucrationcm  non  alum  tuiiTc  ,  quam  vtimper^tor  militumfuo- 
rtirn  pcr  oinnia  ratain  fjceict  (tiprcma'11  voluntatcm  >  vtintclligamus  non 
u:u  libcrtatis  quam  ruihtix  fauorc  ciufaindeJiilcrcfcripto^quainuUrauo- 
Ktnquoqut  libctutiscontuiTcrclutrirnccclfc.  Itaquc  tnquit>eoruin  quii 
pigana  liberutcm,&  hcrcJitatcm  pcr  ti.k-ic. ■mMii:llini  aiccperant,ciun av- 
quc  incontinenti &  inftmitus  &  fubftitutusdcctlsiflcut,  fartshabuit  Lnpe- 
i.itorc infirmarc  Iibcrtatcm.Quis  crgo  iam  ncgac  1j  jc  ws  cttc Ipccialc  acta- 
mcn  non  crubuit  AlcxanJcr  diccrc  (vlcnnem  tt-xtum  dfc  iff  d.  I.  Am*mk* 
protucnJa  Bartoliopinionc.Qjauviro  tontinnenii  in  ca  fpccic  tcftamcn- 
tum  per  t.acium  vulgarcm>ac  non  potiiis  pcr  rcfcript.nn  impcratoris>adni- 
hil  iuinus  quamad  vulgarcm  ill.iniuciun)rclpkkrtis£t  fant  fi  nihilaliud 
fccuTct  in  ca  fpccic  nifi  quoJ  vulgarem  tacitam  inJuxilTct,  ca  res  paruin  fct- 
uoproruiilct.u:^  micqi  cudam  vcl  Itbcrtitcm  vclhcrcditatetn.  £i  namque 
conftitutioni  illuJ  uinutii  confcqucns  fuiifct  >  vt  fcnnis  cui  in  cafu  agnitat 
hcreJtutis  libcrtas,  &:  hcrcdius  ptr  fiJctcommiflurn  Jata  clTct  in  cafurn 
quoquc  vulgarcui  iJ  cftnon  agn  u  hcrcditatts,  i.lcm  fidcicommiifurn  pc- 
tcrc  poliettraAoicilicct  cafu  hiticommifu  aj  cafum  vulgarem.Quar  umc 
conftitutio  fic  conccpu ,  prorlus  riJiculacifct  ac  irunis.  A  quo  enim  pof- 
fctfiJcicominiflum  pctino  agnita  hcrcditJtc.  Ncccireigiturtuitnon  taciti 
vlla  vulgaic  induccrc  cx  quapoifctpetihcreditaifideicotiuJlaria,  fed  hcre- 
ditatc  fiJeitomiifaria  conucrtcrcin  Jirctti>&  fcruum  hunc  qu£  tcfUtor  fi- 
deitOmilfarium  Jutaxat  fcciilct  habcrc  pro  hcrcdc  dircclis  vcrbis  fubftituto 
&  confcquctcr,  quod  magis  tft,pro  nccelurio  hcrcdc  vtcflct  etiara  inuitus 
hcres  nuiiti,  quod  ncque  prudcntum  intcrprcutionc  ficri  vnquam  po- 
tuiflct,  ncqtic  vDiui  altcrius  quam  Impei atorts  autoriute.  Tantura  abcu  \t 
i»  co  fidcicomiliirio  quj  neccilarius  cxiftcrcnon  potuiflct>idcm  rcfcriptu- 
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rfcraeritlmpwatorrtadtamqiic  vujgarem  indufiuriis  ad  hocdav.Jxit  vi 
poflctiliefi  vcllct  adire  hercditatcm  ex  tcftamcntotanquain  infhtutiisad 
confirmandum  tcftamcntum.    Siccnim  rcfcribcndum  &  conflitucndimi 
fucrar.vr  eifet  illa  vulgaris  tacita  fimilttci  quam  Bartolus  dedi-xit  cx  puptl- 
lari  exprcfla  ad  confirmandum  parris  teftamemum  pnmum  dcindc  pt:r  I 
larcSunt  stiain  qiti  pro  Bartolo  adicranc  icfponfum  Iulr.ini  m  l.  flpMtrfi- 
hum.xG.  dt  mlg.&pmntl.  fubfl.  in  poftrcmis  illis  vcrbis  ptfl mcrttm  tuttm 
fisiru  vu»  putrt  tuum  ftim  bttet  p»m  futtxtfltt.  quafl  hoc  fibivclit 
lulianus  filium  pofthumum  fratri  nnpubcri  pcr  pupillarcm  cxprcliam 
tubfcitutum  ,  fi  impubes  viuo  patte  dcceflcrit,  vt  iam  pupillari  fublh- 
tutioni  locus  cffc  non  pofsit ,  nihilominus  pstri  liicccdcrc  poffc  cx  ta- 
cttt  vu|ffwi-    $cd  lcuis  obicclio  cft  nonobidfoliim  quod  Iulnmis  de 
eo  fubftttuto  loquitur  qui  &  fuus  t\  ncccffanus  Jicrcs  fic ,  ac  prom- 
dc  quo  fiuc  inftituto  ,  fiuc  fubftituto  viuoquc  ficri  non  potclt  vt  patris 
refUmentum  dcfhtuatur.  Scd  etiam  quia  in  illa  fpccie  fubfhtino  iiica- 
fum  vulgarcm  expre&im  fafta  fticrat  ,  quomodo  &  ficri  vuJgo  folc- 
hat  prarfcrtun  poft  Diui  Marci  confhtuuoncm  non  in  pupillarcm  ,  vt 
verba.  illa  lcgis  probant ,  St  ti  fuifiuutrtt  ,  qujf  fatcruium  cft  cxpri- 
mcre  ,  vcl  cafum  \ulgarcm  dunraxac ,  vcl  ccrtc  vuJgarem  non  niinut  . 
quam  pupillarem  ,  quomodo  cttam  accipt  dcbct  tegt  ptnulttm*.  D. 
di mifu.ventr.  qua  fimditcr  video  pafsnn.-.bjti  Bart .  I:in»  \t  probct  pu- 
ptUas^fubftictitum  poiTcparri  fucccdcrc  extacitj  vulgari.    In  co  crrann 
pcrpetdMuod  darum  pupillo  fiibfhcutum  ponitdatum  cfto  incafumpu- 
piftirein.  Kcccnim  bona  cftconfcciitio,  vlublhcutioqiia,mbetfacbpu- 

CiJIo  dici  dcbcat  racti  m  cafum  pupiJlarcm,  cuni  pupill»  vt&  aliis  omni- 
as  pofiit  fubftitui  cttam  in  cafum  vulgarcm  ,  quamuis  vtnim  lit  fublhiit 
tioncra  quamlibct impubcr;  ractam  ctiam  in  cafum  vulgncm  tialii  aj  t>i>- 
pillareni  poft  conftitutioncm  Diui  Marci ,  iiificiim  nppartc  dccnntraria 
tcftatoris  voluntatc.  Quinimo  longc  prudcncius  tacit  paccr  qr.t  hliofiio 
unpuberi fubftttuit  in  caium  vulearcm  dunraxac,  qtum  cjnj  lubfticutc  m 
papiliarem  tantiiin,  quia  qui  fublhtuit  in  vulg.ircin  &  libi  cV  rifiu  hc- 
redctn  conftituit ,  libi  quidcm  in  omncm  afum  ,  liuc  vino  fc ,  (Tucmor- 
tuo.filius  moriatur.  filiovcro  in  cumcafum  ,  quo  hcrcdcm  habcrc  pofsit, 
idcfilipatri  fupcruixcricSc  poftea  impubcs  dccclfcrit.  Qui  vcro  lubftituit 
£lio  in  cafum  pupillarcm  cantiim,  filio  quidcm  dac  kcrcdcm  in  mm  caruni 
qno  hcredem  haberc  pofsit  boc  cft  quo  &  imptibcs  Sc  poli  patrcm  mo- 
riatur,  fed  cibi  nulJum  hcrcdcm  parat  in  cum  cafuin  quo  k-  viuo  lilitis 
moriatur.  Quanquam  omnium  prudcnnfsimc  facit  qui  pupill6  vclfim- 
plicitcr  fubftttuit  nulio  cafu  cxprdlb  ,  vcl  vtroquc  cafu  cxprcfTo  ,  cx 
confilio  Modclhni ,  tn  d.  /.  4.  iu  ftnt,  dt  v*/gAr;  r?  f>*p,>/,  (mbflttnt.    A  |,j 
vt  rarionc  magis  quim  lcgum  autonutc  aycrc  videontur  ,  hanc  pro 
Bartolo  ratioucm  adterunt  quod  facta  cacprcftionc  pupillaris  fublticu- 
wcuris  vcrifunilc  fit  teftjtorem  (i  cogitaifet  forc  vc  pupiltui  rcpudiarct, 
fubftituturum.  vulgaritcr  cum  ,  qucm  fubflituit  in   cafum  pupilbm» 
ficenim  Angclus  quem  Imola  rcfcrt  ddd.ltg.  i.  Dewt^r.rs-puptH.  fcb- 
flumt.    Impcrici  .PnptUa  namquc  infhtuto  ucn  poctft  tr.Kt.in  <ic  re- 
pudiariocct,cumlit»lie  patri  hcrwfuu*  S|  nccclfirius,  liue  vitlgarcni  fjb- 
ftitutuin  habcatjiue  pupilJarcm qnamuis  poisk  tc  abft  inere,vc  pcobauimus 
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DecaJc  prxccJentc.  Proindc  non  tft  quod  laborenms  in  ucita  vulgart  in- 
duccnda  aJ  dandum  hercdem  p»tp  qui  non  tft  finchcrcdc ,  autad  confir- 
mandas  tabulas  pupiilarcs  ■  qux  pur  iiuuhi  I.  i  hctcdis  cxilicntiam  fatis  fu- 
perquc  funt  confirmata.  Scd  poifct  ca  ratio  Angch,  fi  vcra  effct,locum  ha- 
bcreineo  cafuquo  filius  impubcs  viuo  patrcdccefsiffet.  Tunccnimnon 
pupillaris  tantum  fubftitutio  corrucrtt,  fcd  ipfum  quoque  patris  tcftamcn- 
tum,  prxmortuofcilicetco,  qui  lolushcrcs  inftitutus  eifct.  Sedtamcnne 
ratio  hzc  bona  elTc  polsit,  illud  111  caufa  cft  ,  quod  fubftitutus  vulgaris  non 
fit  nifi  pcr  vcrba  in  cain  rem  cxprella,  &  qux  conditioncm  ill.im  cvprcium 
hibcant,  fi  prtm»  £r»dm  fenptm  htrtsntn  tnt,  qux  conditiovbi  cxprciunon 
ll ,  fupplcri  nunquam  potcft ,  multo  miniis  vidcn  ucitc  contcnta  in  for- 
mula  illa  pupillans  fubftitutionis ,  fi hertt  em  filtm,  <£•  tn puptUsrt  dtdit  dt- 
ttJftrttMwi  vt  iam  totics  inculcauimus,ca  formula  non  pontt  conditionem 
m  pupillari  iubftttutionc  >  ex  quaproindc  cum  pura  fit,  nulla  conditio  in- 
duci  potcft.  Ncc  limile  eft  quod  c  contrario  ex  formtila  illa  vulgaris  fub- 
ftitutionis  ,fif.ltm  mtm  htrtsntn  trii ,  Ttiim  heres  esl» ,  inducimus  tacitam 
pupillarcm  ,  Sc  fupplcmut  cam  conjitioncm  popillans  fubftirutionts  tfifi- 
luu  htns  ern  <j-  tmpubts  dtttjftrti.  Nam  imo  vcrb  conditionem  nullani 
fupplcmus  cilm  iu  facia  iubltitutio  (itpuranon  condittonalis,  Sc  quando 
fubftitutioncm  vulgareintrahimits  ad  pupillatcm  ,  nihil  aliudfaciinusnifi 
quod  vttlgarit  fubftntitionis  conditioncm  ti>llimus,  vt  qui  umhercs  patns 
rftcuun  potcftifit  purchcrcs  pupilIi,quandocunquc  antc  pubcrtatemdccc- 
dentis.   Hacilius  autcm  cft  vt  ex  conditionali  inuitutinnc  faciamuspuram 
quod  rufublautauutimconditione,  quam  vt  cx  pura  taciamus  conditiona- 
V*m,q..od  ticri  non  p.>tclt  iuli  adtcCta  conditionr,  quam  porro  alms  prascr 
f  ftatocem ncnioadnccrc|><>u'ft,  &:  qtixumenfupplcndanccclIaribtiTct» 
vt  ex  pupilian  e\pi ciia,pol1l t  induti  tacita  vul^ins.flanc  vcrb  Bartoli  fen- 
tentiam , prxtcr ca quat  lamdiximus  conuinccrc  apcrtc  vidctur  Laliantre- 
fp  mkim,ab  Vipuno  rclatuni  &  probatuin  tn  l.tpud  lulunum.  n.  f.tdrm 
lulmnm  *dSC.Trtbtd.  Nam  fi  quis  habcns  tiliuin  mipubcrem.duos  infti- 
tucrit  hcredts,eofJcmquc  fubft itucnt filio.rcfponJir  I jlianus, ncruine  vo- 
lcntc  a Jirc  hcrediutcm,  nequc  patns.ncquc  f  ihj,fufficere  ei  qui  fideicom- 
milUiiu  in  fccunJis  tabulisacccpit  vnum  ex  hercdibus  inftirutts cogcrc adi- 
rc  patris  hcrc  Jitatem.Hoc  cnim  tadto,inquit>confirmatlfque  patris  tabulis» 
potctuni  ambo  cogiadirc  ac  reftitucrc  pupilli  hcrediute.n.  Quidverbef- 
fct  nccclfc  ,  cogi  vnum  cxinftitutis  iifdcmoue filio  fubftitutis  cogi  adireex 
inftitutioncac  rurfum  poftca  ambns  cx  fubftitutione,  ii  a  vulgari  tacita  &  i 
fubftitutiomsgradu  incipcrc  tclumentum  polTct/  Ncc  pofiu  bcnc  rcfpoo- 
dcrc qtiod rcfpondct Bart.  rcquiri  co loco  aditioncmadconfirmandam  pu- 
pillarcm  fubftitutionem potius  quam  tacitam  vulgarcm  :  quoniam  licct  lo- 
quitur  Iulianus dc  fccundis  ubulis ,  tamcn  rcquirit  aditioncm  principalitcr 
ad  confirmandas  ubulas  patris,  qubd  iis  confinrratis  pupillarcs  quoquc  pcr 
confcqucntiatn  confirmatx  rcperiantur ,  non  vti  ne  fit  nccclfaria  rx  its  adi- 
tiohercditatis  pupillaris ,  fcd  vt  fcqui  pofsit,  idquc  probant  vcrba  illa, 
firmMtifyut  f*tru  ttbitlu.  L t  quod  ad Ju  Bart.reurmeendum  refponfum  il- 
ludadcum  pupillum,qui  habcat  bona  materna,  vcl  alia  poft  mortcm  patris 
acnuifua ,  nuuis  improbabilc  &  punc  commcntitittm  cft,  (1  de pupiilo  hc- 
ccdc  iuihtiito,  v  t  Bart,&  omncs  iutcUigunt,accipiatur.  Ncc  probabiiius  cft 
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miodaiijrcipondentiinea  fpecie coherdcs  puptlji  *:itk  ipfi  fublrttutos 
ideciqucccfljrevulgarcmucium,  quxalio.q.tcv  pnpiDari  cxrrdlj  indu' 
cerctnr,ob  aliam  ucmm  quxcxcohcrcdtsdatiotic  todirCatnr,  *» t  l.fi Ttlit 
&  Majua.  6i.f.l*ttAuw.  deltgAt.  i.  &Lft»iAtAttt.t.iy  DAt  !{>ed.„..i,t„,. 
Nam  quodcohercs.cohercdiuctte  iubiticnrus  dictarjti  iu-.jccrcii.ui  t 
pemnct,cut  porronunquamlociiscft.nifiadira  lit  hercditas  ibwi<uii  vc- 
lit adcrcfccre  iibidcricicntcmportion«n,ciii»ipcntioiioii  r^rfuriaij  lcrt- 
fcat.fcdpOTiomvelotalluuioiyiri^  Atnos  Jcra 

taciuvulearitraaamus,exqua  pofsit  guis  fucccdcrc  patri  iiulluni  *lht>c 
heredem  habenti.SubtiliusnonnulIt  rcfponJonr,in  cafu  liilunilr.ctnn  i>  <t\ 
etTe  vulgarifubftitutioni,  quianon  erat  fublata  mi  hercdis  caittentia,  tit*  J 
adtranlini&ionem  perdationeut  cohcrcdis  quantu.uhbct  exti  jncr,vc  c<»ii- 
traBarc.probantilltr.r/.j.C.^iirr.^//^r.  Nim& hoCipfuiii  rios  dcfcndN 
mus-M  Errtr.H.Det 4d  ii.  SeJ  omnitim iltonini,etia:ti  cjui  Bartolum  reprr- 
hendunctdcm  crror*cii  qut  Bartoli,  quod  p.ujtu  apud  lulianumtraujn  .V 
impubcre  inftituto ,  fuilquc  fubftitutis  cohcrcdc  dato ,  cii  n  tanicn  poncn  • 
dum  fitrilium  tutire  cxhercdatum ,  vt  probatiimus  fopradiAo  luc^  r.v  /.  itu 
tAtmtn.ij  ,§.a  pAtre  .vtrfic.  fuidfidmt.  vbi  cxt.it  ca  ipfa  Inliani  fciiuntu.  Y  c, 
enimafubftitutoqttoquccxheredati  hdciconuitiiTum  rclinqui  poilcct.ii- 
ftat,adc6quc  ab  cxhcrcJati  hercde  legitimo,  qtiottcs  ispatri  quuqurlicn  s 
imt.LpUncfifitium.94,.\unii.l.*ltxbered*i$.ii6.  delegAt.\.  J:.iijiicnctijala 
fidccum  Bartolo  agere  videamur,  concedamus,  quod  rcs  rfl-.cx  tllu  luliani 
refponfo  errorcm  hunc  Bartoli  impugnari  non  pollc.  Nulhtfiic  igicur  iiirii 
iocuseritquoapcrtifsitne  rcfcllatur?  Sunt,  inqttics ,  omnes  ij  nuibtis  fcri- 
pcumeft,non  aJiupatris  herediutc  corruerc  tabulas  pnpillares.  t.i.f.sdti. 
Lfedfifluret.  lo.f.fi ex  *ft.  D.dt  vulg.t*;  fUftll.fHbi} .  Nc<  cnun  Corrticri  itt 
It  fubftttutus  puptllarisaJmitti  pollct  cx  tacita  vulgjri.  Vcrttiit  nc  ifti  iim- 
dcm  loci  ad  rem  taciunt.Pcrtincnt  namquc  ad  cum  cafiim  quo  pupilluj  t\-.c- 
ritcxheredatus,autantc  patrcm  dcfunctus  ,ctim  ii  effct  inftitutusck  lupcr- 
Ilcs  quantumuis ablitncrct,  non  alta  tamcn  connrtnattonc  indigcrcnt  tjbu- 
lx,  quim  qux  cx  fui  hcrcdis  cxiftcntia  induccrctur.  Ciun  vcro  filtus  tshc- 
redatus  eft.ncnio  dixcrit  vllam  clTe  tacitam  vulparcni,  qttia  ncquc  cxpri^c- 
polsitpater,  niii"  valde  incptciilio  qticm  cxhcrcJauit  iubliitucrc  ii.b  ca  ed- 
dirionc/f  id  htrtt  ntn  eril,  non  inagis  quam  cxhcrtJarecuni.qui  rilitis  non 
ttizuLf*i*)Mi»tuinf)lt»m.\i,iM  verb.tbltg.  SeJtamenquiJ  Imnpubcs  Ct»i 
pater  iubftittiit  in  ca/um  pupillarcm  inltitutus  quidem  ciTct,  at  antc  patretn 
detuncrus!  Curnonhoc  faltem  cafu,nuIJam  inpupillari  cxprciTa  vugarcin 
ucium  contincri ,  bene  probabimus  cxeoquod  patcrno  tcitanicnto  cor- 
rucotc  puptllarcs  quoquc  tabulas  corruerc  iit  ncccllc  Atqut  rcfpondibit 
Barc  immo  hiturum  vt  non  corruant ,  fubftttuto  fcilicct  pupiSIart ,  qui  pcr 
pupillaremadmitti  non  potcft  cx  tacita  vulgari  adctuitc.  Vrgcamuscrro 
Bartolum  ncqu»  pofstt  cmigcrccx  alia  illa  uris  icgula  qux  habcc  cx  ptipll- 
lari  tcftamcnto  paternum  ,ncquc  cxpartc,  ncqucin  totum  conlinujri  pof* 
fe.  /.  extufikurt.AAf.  etdtnt  tttult.  Nam  cum  pupillarjs  fublhtutto  lit  pjrs 
&  accefsio  paternt  tcftamenti.  legt  fenulttm*.  D.ieitAment.fUtmudm.  Aftr. 
non  minus abfurdum  cii,diccrc  confirmart  pofle  tcftamcritiim  patns.cx 
vulgariuciuquxcontincamrin  pupillan  ,qttamii  quis  dkcrettri  codicil- 
hs  ttftamento  coniuinatis  hcrcdiutcm  dari  pcftc,  quod  ncgat  Papini»- 
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nu?  iniautdpernutnm.io.D.deimr.itditilL  Vtroque  enim  cafii < 
vt  principalc  tcftamcntum  quqd  cx  hercdis  inftitutione  vires  caperet,  &  ei 
heicditatis  aditione  confinnandum  cflet  per  fubftttutioncm  pupillareu>,aut 
pcr  fcripmram  codicilloruin  confimiari  vidcrctur»  cjuje  tamcn  vtraquc  non 
nifi  cx  tcftamento  valeret  ,  vt  difputauimtis  >»  B  rttr.  9.  T)*e*duprstedentk, 
Ex  qu«, ctiam appatct,  quam  malc Bart.  refpondcat  ci o  bicctioiu,  quam  vi- 
tkt  licri  polfc  quod cxprcflb  vitiato  tacitum  quoquc  vitictur.rx  /.3.  •;  .?*«  *4 
het.D.dt [trnu.rufltt.frU.  Aitcnim  id  proccdcre  quando  tacitutnliabetfe 
ad  cxprclliim  vt  acceilbriuni,  fccus  vcrb  cflc,  fi  vtrumque  lir  parttcr  princk 
palc,*.v/.)*)S*fcMj||&™^ 

ucnit  ctiam  admiflb  co,quod  tacita  vulgaris  non  fit  accclforia  ad  pupillarc,' 
fcd  arquc  principalis ,  nihil  tamcn  hoc  ad  rem  pcrtincre,  nifi  enam  addatur, 
ciTc  quid  magis  principalc  quatn  pupillarcm  ipfam  cxpreflan» ,  cum  &  ipfa 
pupiiljnsnonfitnifiacccllbria  ad  paternum  tcftamcnturo ,  idcoque  exca 
confirmari  tcftamcnrunTpatcrnum  nunquam  poflit.Ctlreium  cx  tactuvul- 
gari  coniirmari  potcrit,magii  quam  cx  pupillari  exprclfa/ An  non  pupiJJi  tc- 
ltamcnttim  illud  cil,quod&  pupillatficxprcllam  tk  vulgarcmillarn  taciam 
continctiljiia  ratione  lam  antc  nos  Goucanus  bcne  vultt,vulgarcm  ucitaus 
ii  qua  litinon  nifi  ad  pupillibona  pcnincrcpoflc,  camquc  Diuif  * 
ftitutioncin  nou  fic  accipiemiain  ,  quaii  pupillans  iubftitut* 
vulgarcm  fubftitutionem  quomodo  fcntiunt  vulgaresomncs  « 
fcd  itapotitts  vt  fubftitutto  facta  pupillo  incafum  pupillarem  afj 
ci  hcredem ,  vidcanir  eidcm  focta  mcafum  vulgarcin,  id  cft ,  vt  cuam- 
fi  heres  cflc  nolit,  fcquc  patcrna  hcrcditatc  -ibfttncrc  malit,  licrqdena  ta- 
roen  habcat  ipfc"  fut  m  fubftitutum  moriens  quandocunquc  intra  puy 
bcrtatem.  Quamquam  in  hoc  quoquc  vir  do&itfimus  errauit ,  quod  pu- 
uuit  pupillarcm  cafum  cxprcfliim  non  minus  trahi  ad  vulgarem ,  quam 
yulgarem  ad  pupillarcm ,  quod  ccrtjc  falfuin  cft  vtclariiis  cxfcquc 
ppparebit.  ,  j**, 

ERROR  SECVNDVS. 

« ■ 

Dt  fubfiimitnt  in  eufum  pnptUtrtm  futf*  impuberi  cui 
dtteJftrttvtutpMre. 

V  a  M  Qjr  a  m  crrori  Bartoli ,  quem  proximc  rctutauirnus» 
confcqucns  cifct  diccre,  Subflatutionc  pupiUari  facta  impu- 
beri ,  qui  patre  viuo  dcccllcrit  admittcndum  fubftitutum  ad 
paths oona , cx tacita  illa  vulgan,quam  vuit  illein  pupilla- 
n  exprcfla  contincri ,  cuin  fi  cxprcifa  eiTet  vulgans  vtmmque 
•cafum  complcctcretur  voluntatis  &  impotcntiz ,  ad  quem  pofteriorcm  ca- 
fiim  illc  pcninerct.  Sifiltus  impubcs  ante  patrcm  deccflillct.  Atumcn  vf- 
qucadeoimprobabins  cft  is  crror  ,vt  iis  ipfisaquibus  probatur  nonnifi 
eum  aliqua  difttr.ctionc  adnuttcndus  cfle  videatur.  Itaque  idcm  Bartolus 
poftcaquam  dcfcndit  non  mouo  ucitam  vulgarcm  aliquameflc  ,  fed  ctiant 
quodmagiscftcxcaconlirmarr  panistcftamentum  polfc ,  fubinde  quaerit 
*d  dtli.  t.u  tmmert  }i.  drtdt.  iex  Ctrntlt*.  ii.  dt  v*lf*r.  & pmptU/t^/h  *,. 
•    "  Quid 
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Q»tJ  li  impubcs, cui  fublututus  djtus  fncr.tr,  tn  ciiu  ,.  p„r  iIIjiciii  «t.t eJ 
rit  v,uo  patrc.  An  iubftmitus  ex  uciu  vnlgar:  p.,0!t  iuinim,  vt  f..cc*J  ic  iq 
hcrcdiutct»Jiji|iixniJlacrt,iCilpjtrii!  Etrclatisquortmdaina.Vru  ».,i.|. 
nionibusouasncouc  reicllcienoitiiclt  ocij , uiufcm  iiW.w !  ,lit  t.;i,!vl 
noufau»  Jtquct,hancadhibct  Jilcinutoticii .  Auc filius tuuritur  ci  iJ-  - 
untum, vt  uuia  captcur  ab  holtibus  vmo  patre ,  vtl  poll  murieu,  pau  i« , - 
ritux  naturalucr ,  &  hii  duobus  cafibus  iubftittitus  pottlt  fucccdcre,  inqim 
« taciu  vulgan:  quod probat  txd.SMUtx CttntUd.ii.  cum  ibi  n<  :  it,  a J* 
fcrtquerationcm,  quod  his  callbus  qtiandiu  patcr  vrsit  Juraucrit  ip«  pu- 
pillaris  fubftituctonis,  ideoquc  non  puffit  impuuri  jvnri  cur  rcftanienttiiit 
iion  inuuuerh.  Autrilius  viuopacrc  Jcctffi;  nattirihtcr,  & tunciiqutdcm 
patcr  ftatimpoft  dcccffit.iu  quod  non  habucrit  tcmpus  uiurarrdi  rcfta- 
mcnti ,  idcm  cft ,  quotuam  fubitttuctis  vchit  cx  taciu  vu!j>  tt  i  cv  prafiimtn  t 
volumatc  detuncti,  quia  crcdibilc  cft  qnoJ  euin  iiiftjtuiiii."  ft  ft:ui|)ct.  r.v/. 
fi.  pmttr  tsptm.  19.  cuin  fua  gluf.  ted.m,  dt  vulgtr.  Si  vci  o  pattr  rfccrijc.  ,'t 
poftca  cxintcruallu  itaquod  habucrtt  potcntij.n  nr.uii.ii  ttiuniciiuui  , 
tuncfubiututusnon  aJmittitur.  txl.fkidfi  fiitm.ti.  IX  dt (*pit».& ptfiitm. 
Nain  cum  potucnt  fibi  prouidcrc&  non  prouiJcric ,  kx  ci  nnn  fubuctiit! 
nccpotcft  dict  quod  non  cogiuuerit  de  hocquu  lilium  wortuiun  vidir.  Lt 
hoc  probatur  txl.intQstonr.  D.  dt  mtiti. ttftttm.cr  tt^itm.  I. dt  uiejlic. 
ttffsm.  Vcrba funt  iftadiftinetiotiij  Bartoli,tx  q.nlnis  q  pntt VhOUBtuin 
cifucum  vcllc  irritam  ticri  morte  filtj  taciuiu  vulturtin.  IViimniiii  ii  pjter 
pofttilij  moiccm  tcliaincntuin  nuitarc  potutiit,iitL  ctira  icnt.  In  quoiplo 
qoaii  ae  hunc  quidcm cafum  cxcipcrc  dtbutrit ,  &  m  huc  m.i.is  libcrahtcr 
cgerit, rcprehcndicur  ab  Aretino,  Parifio,  &  alns  quibiifj  jju,  t  xiftinuim- 
bus,  fublt  ttutum  bnini  cafu  cxucita  vulgjri  aJuntt.iiJuiii  cifc ,  ncquc  int- 
puundum  clfc  tcftatori,ex  quy  cum  non  mutauertt  tviuiiictitum,  qu.ni  (tt- 
uttiu  valerc  iurcconununi,  vtcxcopoftctqiiandoqiic  adnjtti  liibjlitattis 
inomncincafiim.liucpcrpupilJarcin  cxprcllauj,liuc  per  nJga.cniuciuai. 
Li  camquc  rcm citant  loftitutionem  Iuitiniani  tftml/.bC.  vt  -j.7..;.., ,  f(„" 
iltiiti.  f.ptnuli.ybi  ait.Iuftin.vdlc ic.vc  vakjru  tctta.i  cnta  Ijiij  contrj  lor  - 
maio  ncuarum  conftituuonum  fi  fadta  fmt  antcconittt^tioncs.  Non  ub  i  J 
foliim ,  qttoJ  niulti  cjfus  rcpentini  polsun  inctdcrc ,  per  qtios  pruhibcatur 
quis  ncpoisitinuurctcltair.cntum  etiamii  luaxiine  vtiit.ltd  ttiaqufafiiffi. 
ciattcftjtorcm  benc  tcftatii  tuillc,  &  fccundum  ius  co.n.mc  quod  tcitjmeti 
tctnfvircobtiiiebat.Et  ad  fupraciaas  lcgcs,qu:bus  Dait.tRc*  nrurium  i>,.>- 
ucri  J:xiinus,refponJcntlocum  cajhabcrectiintcitanicr.tiim  cx  priuifcgio 
untii  t.  valet.w  tn  d.Urttdtiaiitr.tf- d.l.yQjt  m*ff^tfim»jx,a  ctut)i,ii  ld  - 
ruuni  iuredcfcndatur ,  quotnodo fccundjj  ipforutnfentcntia  taciu  vitj^.ins 
ki  pupillari  exprcifa  cx  coaiuni  iure  contiiietur.Hcc  ilh.Lgo  vcio  iniftrcor 
lai:e  K  pcr  turoa  iftj mtciprctti untopcrc fc  torqucntiii  m  vcritatcinJugaiv- 
da.qcj  ipfi  vlrro  non  niudo  obfcurarunt,fcJ  cti j  pcnc  cxtinxcrunt.QiiiJ  c- 
niiu  ptilfunt  vcri  dictrc  fujiponcntts  pro  vcro  quoJ  fallilsiioutn  tlt ,  jl;qi  j 
elfc  taciuun  yulgaicq.i»  rc  veranulla  eft  t*  Qtianto  vcru  laliiusctl  qti-.ij  ilti 
volunt &  difpntont  totra  Bjrt.Iicct  tx  ipliu;.  li aituli  autoritatx,  liibftitutuiu 
cx  luieconiuru  per  hanc  vulgarcm  tacham  aJrnit:cn  Ju  cifc  aj  licrcJirj:crn 
pattus?Nam ctfi  taciti  cflct  vulgaris  aliqua  vt  ;pli  putant,r»cgari  Umcr  non 
pplfet  quinex  primicgio ilfct  potiiis ^uiai ex  ittrc  ■:<  uununt.  ScilUttcx 
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rcfcrirto  Diui  marci  rcfpicicntis  ad  fauorcm  pupillorum  ,  quorum  intcreft 
haberc  tcftamenurium  hcrcdcm  potnh  quam  lcgitimum  ,&  quibusnon 
potcft  iwputari  cur  non  apcrtioribus  vcrbis  concepu  fit  pupillarts  fubftiru- 
t  no  a  pupillo  ipfo  dicttta  lit,fcd  a  patrc.Cjrtcrum  fi  iuris  communis 
rationein  inlpicias,  quid  ccrtius ,  quim  in  cafu  exprcflb  quifquis  illcfita- 
liu  nqui  nnn  modo  dtucrfus  ftt  lcdctiam  nlane  contrarius  adcoquc  con- 
tra Jiaoriusnullo  modo  coiitincri//.r«mm«4i/?fmr  lo.D.dt  Itlrtr  drpo/ihmm. 
l.fitum  4ntm.il.  tnprincip.  D.ftlni.matrtm.cum  fimilib.Atqoi  cafus  pupil- 
1  jris  cotiadiUonus  cft  vulyan  &  vulgam pupillari.  Ergo  faciendum  cftra- 
tioncin  luris  communis  nonpati ,  vt  vulgniscafus  rrahaturadpupillarcm 
nutcontra.  Dcniqucfahilsimum  ctiam  illiulcftquod  iidcm  ifti  adftrtiunt 
ooutra  Bart.nihil  imputiri  polTcparri.qui  fubftitutumvulgarcm  babcre  vo- 
I«'tt,curfilio  fubllitucnt  escprcfle  in  cafum  dutaxat  pupillarcm.  An  non  cnim 
potucra:  &  dcbucrat  fubltitucre  pnttns  in  vmtmcjuecafum  ,  ne  quarftioni 
liuic  &  crroti  locu  relinqucrct.aut  l"t  in  altcru  duntaxat  cafum  fubftttucre  vo 
li  bit  cur  non>invuIgarc  potiils  quim  in  pupillarcYIra  cnim  fi  tcftatus  ruilict 
vtiquc  optiirc  Sc  eibi:&:  ftlio  profpexilfct  poft  Diui  marci  coftir.utionC.Atii 
puuuit  arquc  fibi  fe  ac  lih  fso  profpccluru  fubftirucdo  iilio  in  cafum  pupjl 
1  irctanrujtslapfuscft  maniteftilstmo  errorciurKDcbuitcnim  fcircnolinu 
lttcrcauimttahi  poilcad  vulgarcm  qucmadinodtim  vulgaris  trahicuradpu 
piUarcm,ncc  rant  fattorabilcm  videri  debcrc  caufain  patris  libi  tcftamcnturo 
obfcurtus  5c  incptius  racicntis  quim  tilij  qui  non  iplclibifcceritfedapairc 
lacbtm  acccpevic.Dcbuit  crgo  rcprchcn  Ji  Bartolus  non  in  coquod dixitpof 
fcvno  eafu  lmputeri  patri  cur  non  mutaucrirteftamcntum ,  p.atrc  vidcltcct 
poft  filium  dcruncto  cx  intcruallo ,  fcd  in  co  pottus  quod  cxtcris  omntbti» 
caftbus  uciti  vulgarem  admittit,quafi  nihil  pofsit  impuuri,cui  ccrte  impn- 
t»ri  fcmpcr  potcft  cum  filio  in  cafum  dunuxat  puptllarcm  fubftituit,fi  id  a- 
gcbat  vt  libi  qttoqucin  cafum  non  acquifita?  filio  hcrcditatis  heTedcm  da- 
ret.  Annon  cnim  pramidcrc  debuit  potTc  ficrivt  fcviuo  filmc  morcrc- 
rur,atit  ab  hoftibus  capcrctur,aut  cmancipcrctur  atque  iu  ficrct  irrita  pu- 
pitlaris  fiibftitutio ,  vt  nihil  amplius  defccundis  ubulis  traSari  polfet, 
quomodo  loquitur  Papinian.  tn  dtll.l.  qtttd  filitu.    Quibus  vcrbis  qutd 
aliud  ligniftcatur  ,  quim  quod  volumus,  fubftitutioncm  hanc  pirpilla- 
rcm vfquc  adeo  nulliusclTe  momcnti vt  ex  eafubftitutus  nullo  modo  pobit 
fticcedcrc  ncque  patri  ncqucfilio>Quantumuiseniin  contendas  pcr  tacium 
vulgaremfucccdi  patri ,  ratendutnumen  cfteamftcutinpupillari  exprcfTa 
continctur ,  ideoque  ucita  appellarur ,  ita  in  fccundis  untum  ubulis ,  nou 
in  primis  contincri ,  Ergo  fi  dc  fecundis  rabulis  nihil  traclari  pofstt  confc- 
quons  eft,vt  non  magis  dc  vulwri  ucita  rracTandum  fit ,  quam  dc  pnpillari 
exprefla.Nec  fane  fiunt  fccunda?  ubuli.vt  dc  tis  tracftetur,  n ifi  co  tcmpofe 
quo&  pupillusdcceflerit,  &  pupilli  hcrediusaliqua  litin  qua  fuccedcrc 
pofsitfubllitutus.  Obidqucmorisolimcrat  vtfccundf  tabulc;  icparatim 
claudcrentur,ncc  priits  apcrircntur  quam  fihus  &  poft  patrem  cV  lmpubcs 
dcccfsiflet,  vt  in  nitiorc  lococlfct  pupilliviu  , 'nec  agnatorum  infidiis 
tantopcre  expofita.  f .  ftn  nuttm  <jhu  it*.  Jn/lum.  drpupiU.  LvltJOi  md  S.  C. 
Trmtmk  Qgam  ctiam  rationem  fccutus  prattor  ctiamfi  nthil  talc  fuerit 
atclutorefupeTfcriptumfiuuienpupillaresubulas  feorfum  iignatas  tefta 
tor  reltqucrit  non  ntfi  caufa  cognita  vtuo  tilio  patitur  apcrin  Ug.  pmptStru 
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S.D.Jrttfltm.fBrmtim.tpr.   Esftponumfiftiiufr  rvam  abkirdl 
fomni*  iir»inrerprctuin,<ie  ucita  vujgari.  Q^m  cnirn  c:e     pa!<cm,ar4(v  . 
ctmdas  tabuin  feccrjt  tilio,  quas  n<.n  niti  p..lr  fih)  .nortcm  aperiri  *ohu •:  tt 
cwcKaficde&cftndortbiheredelquo  herediusadirt  polfa  ctram  viuojfii 
puberei  Autqois  «kere  atkicat  cadem  vcrba  iuhftitutioni*  p<<p;l!an< ,  a 
liamatctuealiam  imerpretmoncmrcciperc  debcrc,  vtvno  «iii  vul-»irc  i 
racttam  contineam ,  aJionon  item ,  ob  td  fcthrm  quod  pircr  tabuLupupil 
larcs  vfuo  hlioaperiri.vei  prohibuer.t.vcl  pcr  nilc rtr?  Non  ti; it.tr  qt.cma  |  - 
rnodnoi  paTrisfilio  in  v.ilgarcmduntaxat  cafum  filio  fubltituctttis  voliint.is 
ifla  efle  potcft ,  vt  non  untum  ftbi,  (ed  ctiaiti  lilio  tclhmcntum  laoat  f  hh 
quia  m  fui  hereditatc  fuhfritjtt,  filio  .mtem  quia  ipli  lil.o  fublhtuit,  ncc  co 
jiiinus  infu.ihereditateqoodpupillicjuoquclicrcditjtci:!  Iubiturtis  litlub- 
ftitutus,  cumpcrmcdiamimpubcrisctiatii  abflenti  pcrfoium  f.Kccd.ttrv 
tri  is  qui  fucccditfilio  inftttutnJ.p4UrfAmli4s.iS.de  re!>.4H<3r.tHd,c.r>'u',i 
iu  cV:viccvc.radiccrcpoflumu$,patiisr;iki  in  p-.tpiilatcriii  d.int ult ,'.,|  ', 
lubllituentis  voluntatem  illa.n  eflepolrc.vt  non  t.mtiim  tiJio,  fcd  ctum  t,b 
^iciattclfamcntum.cumpuptlliriscafustllcti:  o-u>  \-  loli  liho,&  m  fol„r. 
hnpuberis  herediutefubitituitur.ncc hcrcditji  lil.j  ivi/fit  viicpam  ricii  hc- 
rcdiras  patris,  quomodo  hcrcditas patrts  fiito  actj  n:ica  q.ia.-i,u:s  abflincnti, 

ht  tandcin  hcreditas  filij.qu-indocunquepolka  dcfunfti.Idouc  cft  iittod  iii 
r-T.eccdcntibusdicebamus,  i  cafu  vulgari  ad  ptipilJarem  ficn  progrclfuni, 
qmumenapupillartadvulgarem  rcgrcflus  dtci  pot-us  dcbcret ,  adc6qut- 
contraordinem  3c  naturarac  iuris.  Prius  cnim  eft  vt  patcr  &  mortuus  ftt,  & 
hertflcm  non  modo  habere  poflrt ,  fcd  etiam  rcucra  habcat  qti.im  vt  dc  pu- 
piffari.vcl  hercdrute  vcl  fiibfrttuttonc  fitrraaindum.  Qund  crgo  P.ipmi,, 
nmCcnbitmd.t  <j*edftfi!iM,  mortuo  antepatrcm  filio  nihilclfc  quod  dc 
fecundis  tabulis  tracTart  poffit.vt  gcncralitcr  prolatum  CV  vcrtim  cli,  ita  gc- 
neralitcr  intclligendtim ,  non  curr  Bartolo  reftringciidum  ad  eum  cafum, 
quopaterwntopoftfiliumintcmalio  dcecllerit,  vt  tcltamentum  potuerit 
mutarc.Qjvr  reftrtcTio  quim  ridtcula  fit  cx  co  quoque  apparct,quod  Papin. 
mi.l.<jnodf;phta,  i  contrario  tpcciem  tHarn  tnctat,  tti  qn.i  patertcftamer!- 
mmmunrenonpotucnr.  TracTatenrni  cafum  q.io  patcr  captm  fuerit  ab 
hoftibusfilioiinpubercin  ciuiute  reliSo ,  pofteaqtic  ibidcm  .uitc  patrcm 
dcruncTo.   Ccrmm  autcm  cft  crtm  qui  captus  lit  ab  hoftibus ,  licnu  rc  vcra 
fmms  hoftium  cft,tu  faccreteftamcnrrjtrt  non  polfc  qttod  fnli  cjttcs  rotr,;>- 
ni  taccrc  poiTurt,  &  fi  fcccrit  vfquc  adco  non  valcrc,  vt ncc  It  rctlicrit  u f!  i 
tor,pofllfminij  iurcvoltinus  confirmctur. l.rtm  fut.t.D.tjui  ttfUm.fAt.piG. 
tanquani  millum  tcmpiu  ftt  in  quo  tcflanacntum  vidcri  poffit  facttttn.  polt! 
limmtj  ritfionc  coniungcrc  inftans  rcdints  cum  inlbnti  captiuiutis,q:icn.- 
admodumfn Comciia  coniungitmftaritiacaptiiiifatis  3t  mowis,  atqueiM 
tottus  mcdij  terr^miiicmot^malrHrmr-,  vrnull.irn  pctiittts  ii-rctccfsils 
vdcittir.Qytpd  C  capnuus  tct^mcmfi  faccrc  no  potcft,  tnulto  n-inus  quo:| 
in  ctuirateftceratmuurcf  quiarttc  fafttim  teftan!cntwni,nifi  .llioxqucrirr 
tjtfo.Trratari  rrd  poteft.Iuque  fi  Bartoli  AftinclioeiTct  Vcr^opottcrct  dict 
vulgarcm  tjntam  eo.cafu  locum  habiruram  .quoniam  pntn  in.putaii  nihil 
pofler.  Cui  c  comTario  impuuri  ccrtc poteft  cum ftlitis  captns  cll  ab  boiti- 
busviuo  patrc,  coquc  mmrtTre  in  ftuirarc.  Etfi  cnurt  hocvt  |r.  I  itgiri  Bar- 
tolo,  quod  Ulc  ait,<juraie  hoc  cafu  fpem  fubftitntiutiis  pup.lijrif ,  ipu  tiiios 
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ab  h#>'nis  tandc  rcdirc  iufq,  poftliminij  habcre  potcft,ctim  umc  hoc  ipfu 

i  4M  inoccrtuhabcatpatcrfiliu^quinuncapudhoftcs  clt  fi  il>t- 
#  JtHiujlibihcrcdctort.curnonaliud  facittcftamentum,vcl 
tA>  i.l  faltc  vt  libi  bcredcm  fcnbat  in  cu  caium  quo  filiusabhoitibus  non  ic,: 
uertcrciuuSolct  namq.fjcilcimpuuu  ci  qui  profpiccre  dcbuit,  quodeuc- 
nirc  potuu.it  undc cucncrit,quiuis  potucrit  ctiam  non cucnire././i <juu  dt- 
.t»uir..).$.b'c  fnirinip  verf.tdem  <jndrit.D.l*C4t.  Nccfuitcu.  Bart.in  cnoris 
fui  contirmationc  adducerct  autontatcm  lulumwi  dJ.Ux  Cwneli*.  vbi  nul- 
lum  prorfus  vcrbu,dc  vulgart  taciu  nc  pcr  foinniu  cjuidcm  fi  Accurlij  fim- 
ma  fciuntus  a  prudcntia  &  pcriiu.Iuliani.  Hoccnim  dunuxatlulianus  lcri- 

wjie.ftvfo.  Si  viiio  p.itrc  iilius  m  hoftium  potcftatc  pcmcncrit,  lcgi 
Cnncb.vlucumnonctic  j.koiitir.iiauda»  ubulas pupillarcs,  quiapcrcam 
IMHI  ctficiainr  vt  hcrcdcs  lubcat  is,qui  nulla  bon.tin  ciuiutc  rcltquit.Qubd 

ii  pu  kgcni  Cornclia  ubulc  pupillarcs  hoccafu  non  confirmanuir,mhua- 
luui  potcll  dtci,nili  quod  irritc        iint  pci  captiuiutcm.pcr  quam  talicct 
faCtum  eltjVtdclicrit  patcr  filiuliabcrc  m  fua  potcftatc:  quo  a.imitlo  qiicna 
obfccro  i  atio  vcl  conlccutio  illa  tft ,  vtcx  pup.llaribus  ubiilis  faSj»  initis, 
adhuc  taciu  vulpris  mducatur  pcrqtutcftamcntum  patns  luliineri,  etquc 
fucccdi  polfitjMiriisplanc  in  hoccil  Bartolus,  &  miri  quotquot  cii  fiquu- 
tu;tqui  ctimex  pupiHari  cxprclFain  fccundtj  ubulis  inutui  vtlintncirj  vul 
garcm,Volunt  tau.cii corruenubusquoquefccunuis  tabulis  vulgart     '  im 
iupcrciTc.  Quod  vcro  idcm  Ban.  aliodiftinctionit  fiuc  mcmbro  addit.hUo 
inortuo  quidcm  antc  patrcm, fcd  tam  breui  tcmpoi  isintcniallo,vttcft«mc- 
tum  mutarc  patcr  nou  potiicrit ,  rctincndavulgarcin  t.uium  qcconiedura 
voluntatis  pains ,  qucm  crcdibilccft  fubliituturum  tuiflc  in  caium  Vulgari» 
li  liliumfuuprxtnormirum  cogiullct,prorfus  comnicutitium  cft.  Curnon 
cnun  cogitauit  cucnirc  polfc  ,  quod  cticiut  quotidie  vt  tuibctur  ordo  tnor- 
talitatisr Cur  non  ab  liiitioiubtittuitfilio.vcl  in  vtruquc  cafum.vcl  faltemia 
vulgarcmi  Ciirdcinqueputauit  vulgarcm  fubintutionem  dirccti  &  condi- 
uonalero  qux  non  mii  vctbis  ducctis  &  impcratiuis.cxprcfsaqtie  conditio- 
nis  figura  hcri  potuit  liipplcri  pollc  pcr  fola  conicJtuiam  voIuntatis?An  116 
crrauit  in  uircit  ignorauit  huiufmodi  conicituris  tunctantum  locum  eflc» 
ciitn  precaria  volunus  quxritur,  nonctiam  cum  dirccb  l.tHbemm.i').  C.dt 
irjtnm.l.tHinptepor.cb«iHr.  64.  dc  Itgjt .1.  Scd  ctfi  conicdura  volunutisin 
propoiito  cafu  admitti  pollct,ncn  improbabilitcrtamenquis  diccrtt  apcr- 
tiorcm  ellc  volunutcm  patnspro  fubftinjtociini  rcftamcntum  inutarc  po- 
tuitnccmuuuit,  quafi  lub  ipfum  mortis  tcuipusfubftituto.ac  proindc  vul- 
garitcreo,  qui  luctat  fubitimtus  pupillariter,  qutqiic  amplius  lubftitui  pu- 
pillanter  non  poll'ct,vt  dc  tcftaincnto  a  nulitefaCroait  Vlp-  tn  l.titm.  tj.a- 
iias.i.n*  yu<  cy  dtporiAth\\}u<]H*ft  imttt  d<u*  hertdtttnr.  L.tnfrMudtm.  15.$./'* 
(i4LmtntHm.l.mthifUiuf*mtit/u.ixX).dtmtltt.ttfi4m.  Naraquod  in  contra- 
rium  adducit  KM\.Jxl.tr*tt*b*iMr,\^.tod-tu.$l.t).Q.dttatff.tiSlmm.  longe 
alum  habct  fcntcntiamck  rationcm,vtcx  iis  conftare  potcft  qua*  dc  vn  tulq; 
loci  fcntent  2  icnplimui»  variisConicdurirum  noftraruiu  libns.cx  quibus 
ctiani  pcu  volumus  plcraque  alu  qua:  alioquin  hk  tracunda  citcnt ,  ad  lu- 
luni  &  Papuuani  ientcntiam  alfcquendain  1»  d.l.lex  Qornelm.  iZ.cum  l.fcf. 
dt  vulg.&p HptlLfultiiu.ei-  tu  d.t.  «ntdfifihm.  ti.cttm  Lpuced.  D.de  ctptui. 

U  R  R  OR 
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ERROR  TERTIVS. 

Di  pupiltdri  fukfittutitne  f*tl*  vtntr,  pefilsa- 
m«  nulhntue. 

||SSkANC  quoquc  diurftioneiii  fupcrloriW  fubncctii  B  r*  i. 
iBgSti  *"  /*"     tl't*n,t  i'*n*tu,  De  uau  vubtr,  fnbj.muwt  A£  d, 
d^^K  l-\-"H**.V7'D.Atvulg*t.&pHpiU.{»bi},tM\  fc-,1  putlu  alits  v«  . 
r  rSWi&W  ^15  *  BC^'oai>elccan«oribu$,concept.i  quxftionc  in  Jmnc  mo- 
tlum  ,  Qutdft  fui(lumi,o pup,ti*ru  ,  mqutt,/4<7.«  tfivtntr,,  tj- 
vtnter  nen  n*fc,iMr  [  credidcram  in  hunc  vfijnc «iicm  non  u  i&i  vcmrciu, 
fea*  parcre  ]  HifubfluutMt  udmustur  tx  uctu  vu^sn  >    Relpoiidet  jutcni 
primum  admitti  pcr  tcxtum  quem  itlcapcrtifsimuiucheputat,  fed  uuut.i 
clotla m l.ptnuit.D.dt vemr.mfp.c.  vbi  Paulus  ftnbit,  rumqm  vcntn  lub- 
lututus  vcl  inftimtus eft ,  li  vcntrem  ieruarc  vcli:  audicndum  elle.  Non  t- 
li»  vbque  ratione,qium  quod  ipfiiu  intcrlit,cum  tit  lutumm  non  nato  poft- 
humo,vrdcbcat  admitti.    Mouctur  ctiam  e.v  t.vi:.  C.de  ,»ji,:.  &  fubji,t.\. 
bt  vnlgarisc.xpi  tlfa  tach  111  illum  cafum  ,  ft  pofihutmu       rufcrtur .  tr.ihitur 
adpuDtllarcm.  Ergoidem,  inquit,  c  conuciio.    CutiduJic  ramen  diirin- 
gueatWi  effe ,  adco  iib'  placct  illc  m  nouu  frV  in.nuhm  dftinctionibus 
com«»ifcendii.         ffei ,  mquit ,  nuttutuiu poflbum,  dtfktt ptfi  mortrnt 
itftMitrit ,vtt  tnttptrmtduum  ttmput ,  ttr  fubfhiuiM  admvtttur  exuctt* 
v*ig*rtd.LpenuU.      ut defieil multt  lemporr  pojl  itfiamtnlum,  vtirtntt  mtr- 
ttmttflst»ru,tjr  tuntfecttt  pte  t*<]UMfupTHdtxt.  IHorum  vcro  rcprehentfit 
lentcntiam  ,  qui  purabant  diftingucndum  an  aliq-.ns  lic  colicns  ..cuuib 
aditionc  connrmctur  tacita  illa  vtilgaris  [  fic  cnim  lcgcnduui  eft  non 
vt  vulgo  puptllHru  ]  quoniam  ,  inquic,  ad  vulgarcm  tacitam  conrirman- 
dam  aditio  cx  inftitutionc  non  rcquiritur.    At  li  veruni  eft  ,  quod  il- 
Icpro  conlhnti  liabct  Paulum  tndttlttitgt penultvn*.  ad  propolitam  qu*- 
Iboncm  rclpondcrc ,  illud  primum  fcire  vcllcm  cur  prxtermifcrit  Pau- 
lus  cam  djlWtionem  qnam  Bartolus  non  putat  pi  xttrmmcndam,  aut 
cur  cam  Bartolus  probct  quam  Paulus  pnrtcrmiGt.    Nvnqoam  cuadet 
vt  aibitror,  quin  vel  Paulum  Infcttia-  argu.it,  vcl  fc  tcmcrita:is.  P.m- 
las  cnini  co  loco  tam  brcuitcr  fcntentiain  fuam  pcrlli  itiyit  ,  vt  null.n 
diftittdionis  ombagcs  qujrrar,  tam  apcrtcvcio  vtmillumiTu»  intcrprc- 
rationibuslocum  rclinquat.    Verba  lcgis  ea  funt,^«»  vemr,  fubfittu- 
Vndc  verddiuinatBartoIus  iniclligi  ca  debcrc  dc  fubftuutio- 
nc  tacta  in  cafuiri  exprclftmi  pupillarcm  ?  ac  non  potiits  in  vi.lgarcm, 
nifi  malit,  in  vtrumquc.    Ipluni  cnim  fubftitutioab  vcrbu-n  fimplici- 
tcr  prolatum.hancintcrpretationem  nonfoliim  aJmittiti  lcd  cti.im  Iua- 
dct,  fiue  quod  hcqucntior  /it  ca  fubftitutio  ,  aus  lit  in  VuJgareni  ca- 
fuiu  duntaxat,  vnde  &  vulgaris  appcllatiir,tum  ctiaili  ciim  Hr  inipubc- 
rU  .  f*        ftons.  Xe  vhIiak  (J-  pupili.  fubjitiut.  |ine  qi'6d  piipili 
Uris  lubftitutio  minus  propricdicatpr  fublbtmio,  qaam  i]vx  eft  vulga* 
ris  ,  quippc  qu6d  non  VI  vulgavis  arftimcmr  cx  fecundo  gradw  ,  fccun» 
<laquc  dclatiouc  bexediuus  ,  cuui  hcrcdit.w  punlli  de&xatui  fubftiti.;o 
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pup:!l  irii  in  primo  non  in  lecundo  gradu.  Siue  denique  qabd  ,  Paulttt  lo- 
quatur tn  d.l.penult.  dc  fi:bi  tituttone  radanon  pofthumo ,  fcd  vcnth.cuius 
fiihff  itutionis  ea  vulgaris  formula  cft ,  fi  pofibumtu  non  n*(ttturs  non  ctiam 
1W3.fi pfflhumw  ktrti  tnt,(y  tn  pHpiiltrt  *t4tt  di(tfferii,\ti^ua  tx  d.l.vl:. 
C,  tit  tn/lit.ry fttflu.  1'iius  enim  cft  vt  pofthumus  nafcatur,  quam  conditio 
illa  adicribatur^S  htrt i  frir.vcl  tion  ttit.  ltcmquc  quam  de  ipitus  hcrcditate 
dandoquc  ci  hcrcdc  tractari  pofsit.  Hitque  pcrpctuus  cft  error  Bartoli ,  tc 
intcrprctum  c«crortim,quod  quotics  lcgunt  unpubcri  facum  fubftiratio- 
ncm  ftatim  dc  ea  fubititJtionc  iinclliguntqux  non  folum  pupillarisfitjXed 
ctiam  facia  in  exprclTum  cafum  pupillarcm.Fatcor  ciTc  fubftirutionrm  pu- 
ptjbrem  (i  nihil  lit  quod  impcdiat ,  id  cft  fi  impubcs  lit  in  tcftatoris  pote- 
ftatc,  ncc  poft  mortcin ipllus  uiaJtcrius  potcftatemreccfurus,  quia  tum  e- 
tiam  cinn  facta  cfl  txpicfsemcalumviilg.iiciimmenexconftitutione  Di- 
ui  Marci  intclligttur  la  Jta in  cafum  quoquc  pupillaiem  ,  II  nulla  lit  in  con- 
irarium,vcl  conicctura  v< iluntitis,  \  cl  .ih.utdi al: luiuc  vitnndi  caufa,  vtw/. 
icni  htttHrt.jt.l.I.uttni.tf.D.dtXHlg.  &pupt!I,f*i/l.  aut  mfi  csprcfietcfta- 
tor  fubftituent  in  vrriurquc  cauim fcparatini,  vx.tnl.tUm txf Uo.  ^y.f.uetd. 
Scd  ncgo  fubftitutioncin  quamlibct  tadam  impubcn  cti.iro.  qvta»  lirpuptl- 
hiis  in  crTeiftu ,  vidcri  quoquc  dcbcrc  factam  in  cafum  ejrprcll^m  pupilla- 
rcnitcum  &  brcuiiis&  commodius  fiat  in  cafiini  vulgarcm  t.i 
Maici  conllitutioncm  111  vtrumquc  fccta  crte  intclligaurr  ,  \t  docinmus  in 
primum  huius  Dccadis  crrorem,vbi  limilcm  aliain  confutauimttsinterorc- 
tationcm  Bartoli  &  aiiorum  *d  l.fi pMterfilinm.ii.ttd.  quctn  iocuin  paisim 
jlli  intclliguntdc  pupillari  cxprelia  vt  inducant  occadoncm  tra<5hrdi  dc 
vulgari  tacita,  cum  tamcn  mjiil  apcruus  lit  quain  tractari  ca lege  dc  fubfti- 
tutionc  llmpliciter  tacta  impuberi ,  &  confcuucntcr  in  cafum  vulgarem  ex- 
prelfum.rion  in  pupillarcm.  Illa  vcrb  diftinctio  Bartoli ,  an  fpct  natiuitam 
pofthumi  dcfeccrit  poft  niortem  tcftatoris  vcl  antc  per  iiiodicum  tempu*, 
an  vcrb  multo  tcmporcantcmortcm  tcftatoris  ,  ncque  lcgcm  vllam  profc 
habct  ncquc  ratiorvcm.  Siue  cnini  poft  defcciam  fpem  riatiuitatispofthumt 
tcftator  luperuixerit  longotcmporc  ftuc  modico ,  fcmpcr  crit  quodeiim- 
putcturquarc  filio  fiio>prefcrtim  nddum  nato,  fubftitucrit  in  cafuin  cxprcf- 
iiim  pupiilarcm,acnoii  potuis  incafuin  vulgarcm,  qui  crat  magiv  obuius, 
n-uhdquc  coinmodior.fi  dcfacicndo  fibi  hercdc  in  cafitm  non  nati  pofthu- 
mi  cogitabat.  Lt  quamuis  nihil  clTct  quod  ci  polfct  imputari ,  non  idco  ra- 
men  llatim  confcqucns licrct.vt  vetba directa  &  impcratiua  itcmquc  con- 
ditionalia,  quxad  vulgarcmfubftitutioncmconcipicndam  cOcnt  neccifa- 
ria,  fupplci  i  ob hoc  folum  oportcrct,  quod  tcllator  cum  cafum  non  omilif- 
fet,ft  dc  illo  cogitaflct  i  An  fortc  tam  iinpiouiftu  &  nouus  cafus  lllc  cft  de 
poilhumo  qui  in  vtcro  iit,  nunquam  nafcituro,  vtcum  praniidcrc  non  po- 
tucritncc  dcbucritpatcr,  tum  maxiniccumfubftitutumdabateidcm  poft- 
humo  in  cum  calum  quo  8c  nafccrctur >  &  hcrcs  cifct ,  &  impubcs  taudcm 
uiorcrctm  f  Q^iidoblccro  communc  habct  harc  fpccics  cum  inopinatis  iliis 
cuentibus.dt-  i]uibusi»  l.tr4[lab*tur.\^.T>.dt  ttftnm.mtitt.  tjr  inl.$.C ,dt  tn- 
tffjtfism*  Rurfus  li  cum  Bartolo  nihil  aliud  hic  uifpicer» volttmus ,  nili  an 
nihil  pofsitimputari  patri.  Cur  diftinguimus  an  patcrlongo  vcl  modico 
tcmporc  fupctuixcrit  poft  habcndi  pofthumi  fpcm  ablcilI"am,acnon  potius 
an  teftamcnti  inutandi  potcftatetn  necnc  habueritf  Aataoflcnim  facilc  ficci 

potcll. 
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pbtcft ,  vt  patcr  longo  tcmpore  fupcruixcrit»  ideft  tanto  faitcm.cjuantu  n 
nifficcrc  commodc  potucrit  ad  mutandum  teftamcntum  ?  QuiJ  fi  abortuui 
ab  vxorc  faitum  ignorauit,  fortalfc  m  longinquam  pcrcgnnatut  prouin- 
cum/  Quid fi fctuitk&d co loco in qno non fuppctcbat  tanu  Copiaciuiunt 
roraanorum  vt  fcptcm  tcilea  habcri  poflcnt ,  qui  numcrus  a J  folcmut atciv 
reftamcnti  rccjuircbatur»  vtimLmnfiftuiitmrA.i.teiuilti.D.itiur.  toitciil.ejr 
i.ljr*Hmhtitmr.  Dcbucrat  crgoBartolus  diftingucrcan  telumemam  muta- 
re  pater  potuilTtt.nccnc  jnon  anpcr  Iongum.an  pcr  brcuetcmpus  lupcrui- 
rii/ct.  Lam  verd quod addit  Bartolus  txl.vlt.C.iein/tn.&fut/lii.  a  rc  noftra 
omnino  alienurn  eft.lbieninifubftiMuo  vcntri  facta,rrah;tur  a  cafu  vulgaw 
cxprcrTo  ad  tacituin  papiUarcm,  quod  poft  conftitutioncm  Diui  Marci  110 - 
uum  noa  ciTciCunn  interprctibus  omnibus  agnofcimus.  Non  airtem  a  cafu 
pupillari  cxpreffo  ad  \iUearem,quorr.odo  traJii  vdt  Bart.in  propofita  quac- 
ftionc.  HcKenim  noniolum  dinuiliuseft  »fod  ctiam  prorrus  ai w*ttii  cV 
abfurdum»ob  rationcs  in hanc  rcm  a  nobis  fn  pta  coiigcftas.  Qumimo  cx  ca 
.pUlcgc  puto.no  lcuc  argumcntum  pro  nobii»cotra  Bartulum,  dcduci  pof- 
fe.  Vam  il  ctiam  poft  Marci  conftitutioncm  m  hoc  exprclsc  latam,  vt  calus 
vuJgarii  trahatur  ad  pupillarcm,unta  tuit  intcr  Iurccontultos  contcntio  .  Vt 
nccetfanaxucrit  autorius  Iuliimaui  ad  hocvti  (ubftitutio  taaa  vcntri  iu  ca- 
fitm  vulgarcm  fi po/tbumm  non  ntfctiur,  ad  illu  cafum  trahcrctucquo  poft- 
humu* ,  flc  oatccretur  tk  impubcs  mr.rcrctur ,  [  conllitutio  ciiim  Maui  ad 
foecie  pcrtincbatin  quacflctfa&afubftitutioincafum  vulgaicmgcncralc» 
jifHmktrtt  mh  »ri/,non  m  fpccialcm  illuni,/i  non  ntfcttur,  qui  qu6  fpccia- 
iicr  eoddficilifU  cxtcniioncpati  poifc  vidtb.itnr]  quanam  autoritatc  quc-fu, 
Wet  Banolusdtccre,  fubftitutiuncm  pupiUarcm  oprclfam  ,  tactam  vcn- 
tri  m  caiiiut  pupillarem ,  fcilicct  fi  pofthunuis ,  &  nafcerctur  ,  &  cfTcthc- 
rcs,Arimpubcs  inorcrctur,ad  illum  trahi  dcbcrcquo  pofthumus  non  nafce  - 
rcturrQujd  hoc  aliud  cft  quam  aj;crc  Iinpcratorcm,immo  plus  quim  Mjr 
cus,plm  ctiam  quam  Iuftinianus  cgerit.'  FaccTC  nimirum  vtp.itcr  qui  non 
ojli  dc  dando  impubcn  hcrcdc  couitauit,  fi  poft  humus  nafccrctur,  hoc  ipfu 
libi,  G  nonnafcereturpofthumus.ncrcdcm  dcdillc  vidcatur.  Scucrior  fanr 
fuin  quam  vtpati  poflim.hanc  fibi  autoriratem  iutcrprctcs  nofttos  vmdica- 
rcquam nccIiiipcratorpoflctfincruboie,tauiapcruvi  fatla,  &  latium» 
&  legibus, 


E  R  R  O  R  QVARTVS. 

Dt  ,vmi^tri  fmk/litmtitne  fMM  ttttttmm  vicnnt  lr* 
btntU  *i  botiM  puptQt. 

Irahil  f  m  hanc  ejuarftioncm vocatBart. mil.i.$.ftifi 
fnit.DJt  vulg.dr puptll. Jibftit.ncc  infulfc.Mirum  cium  cft, 
nemini  cx prudcntibus  ifht  antiquis  quoruin  habcmus  tam 
multa  Dcfuhftitutionibusrciponfa  innicntcm  vncjuam  ve- 
niftc,  vtqusrliionem  hanc  tractarct,  acncquidcm  vtdcvul- 
gari  ucita  vcrbum  vel  vnum  tacerct.  Placcnt  umcn  iibi  intcrprctcs  in  ea 
tri^anda»  &  frcquentcs  eunt  vt  folcnt  in  fcmcntum  Bartoli  concludcntis. 
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Qnoties  fublhtutusrilio  impubert  d<r.i«  cft  m  cxpreilifm  cafum  purnl- 
larem,icpupiUus  patcrnahcreditatefeabftinct,  futccdcre  fubftitutum  ex 
rjcitavulgari ,  nimirum  in  bonis  patriss  fcd  oo  tcnipnrc  quo  pupdlus  po- 
ftca  tnoritur ,  eundcm  fubftttutum  citpupiliari  cxpt  <*flj  fucccderc  in  boms 
^mnibus ptipilIi.Sic  cnim  illc mdl.i.  ««■.40;  tmdTait.  'Devulgmr.ejr  pupiii. 
Tubli,  Ita  ht  vt  fecundtt  n  BarsbltrrM  pofttt  wraque  fubihruno  &  pupilbrit 
cxprefla  8:  vulgaris  tacita  lnctim  habcrc .  quod  ncc  ipfi:  >  tlifltinolar  mmu 
V).*dp't.    tanquam  quod  non  fit  abfurdum, propterca  qu&d ,  incjuit  tUc. 
non  eft  dc  ncocffiutc  pnpillans  fubftitutionis  qubd  fdius  fit  bcres  ,tx  1. 
puptOm.di.mltm  i.lufunui  'D.d*  mcautr.heJed.lndeyuc  ctiam  mfcn .  &  con- 
tingcrct  vt  pa<Vr  &rilitis  fnnul  &  fc-ncl  morercntur,  ita  ncfciri  poilctqtut 
conimpriorT^uifiic pottcrior  dcccirn:iti.it»n:coduin  forc  fublittutumCT 
ptrpilliriadbiNta  pupi!li  .etrvulpin  vcroad  boruparris.    jLddita  ratiooc 
quodfubthnitin  iftapartim  exptcfla  pupillaris  partim  tacitavtilg-rriscon- 
tmc.it  vtrunlquc  cafum  copulatiuc,  vt  iLc  vtcrquc  caius  fiuc  alteruter  cuc- 
niat,  fufKciar  rx  /.  imm  hteiwt.  ^.'Dezulgmr.     puptll.  faiflu.    Non  habct 
tota  hrc  rradmo  plura  vcrba  qua:u  c:  1      (^hid  pri.num  airBarc  pupilln 
abttinctitcadmittendtiuitubftttutum  c*  tacm  vnlgan^ad  bonapatris  viuo 
adlmc  itnptiberchilfuhicft&apCTtccontr.i  I  tuolcni  refponlum  mlfmltr- 
fmmUixs.ii.dt  rtb.Ak  or.tudtt.ptfnd.  dc  cum*  fcntentia  fcripfimus  mtnn. 
vlt.dttmdis  prtctdeniu.    Papillo  cnim  ablhncntc  tjui  habuitfuWi' 
pnpillarcm  expeci.uida  cll  nccefhriomors  pupilli  vt  a*hnh*jHHRiubfn- 
ttitus,  &  intcrmt  qttia  crcditonbtis  moraticri  non  dcbct  vcndenda  fun*. 
b  impa-ns.  Idemquc  prob.itnr  nonobfaircrar /.  fmfMndum.%-].j.vlt.D._ 
mdltg.fmlad.M  i!Hs  vcs  his  dttidr  tmpubot  wanuo  tx  fubjlitutitne  httts  vc- 
ntrrit  ItcumDyno  &  .il:is  plcrtfquc  ii::**rpi\T;buv  dc  rmpubcrc  abften'" 
ern  lcjicm  intrlligasquamuislbleant  illt  c.i  ab.m  vt  Bartolut  rcfctt  ifftt* 
bandtrmtatitam  vulgavcm  qua*in  cxprclla  puptllari  comincatur  ,  adin:- 
•puberis  bonapoirigeiidsni  ciic  :Nckio  phm  qua  frontc»  ciim  ibiloqn:.- 
tur  luli.mus  apcrtc  dc  impt.bcrc,  qui  patn  fuos  hercs  cxQtcrit  ,  tc  ptf 
cnius  mcdiani  jMrfonim  hcrcditas  parris  ad  fubftinmim  peruenorit  pr° 
ea  parrc  ci  qua  (ilius  t.icrat  inlhturus,  vt  probant  vcrba  illa  titil  tm» 
pnpt'U  betrt  tvtflui,tmmr»  cncm  Uftm  FmUtdtmm  perinde  tmttt  huhtt»'. 
jc  [1  p*:rt  httei  tvt.tftt.  Si  H.riiq  k,-  pupillus  fcabftuiuiirct,  fnbftiruru*. 
pupillatis  non  p  jiitt  viJcri  hcrcs  fuille  patri  mcdtatc  non  tnagis  quam 
hlius  iplc  immcdiatc,  quarmirs  rct\n  vtcrquehcrcs  fitpatricx  mcra  iur» 
rationc  ,  liliustanquam  fui:s  hcrcs  ,  (^blhtuius  Vcr6  tanquam  fut  hercdn 
hcrcs.  Scd  hoc  fcnfuaccip.cn da  nnn  clfc  fupradivfla  verba  ex  co  intcUigi- 
nuis,qund  ita  fctibcrc*icb  uif  :  futnnm  filtm  pdin-hntrtinittt  non  quo* 
niojo  fci  iptum  cft  ptrindt  mtfip*trt  htrts  txtittffei  :  fi  quod  rci  crat  magis 
«luamquodcflc  vidcictu:-,  cxprimcrc  Iulianus  voluiiTct.    Rurfum  quod 
addit  Bartolus.  Eo  icmporc  quo  pupillus  pofte*  morittir  cundeni  /ub- 
ftitiinmi  pupillarcm  fucccdcrc  ex  puptUui  cxprdfa  miomnibus  bonis 

Eiipi|!i,vcruinqnidcmcft*fcJnouco  mojo  fie  fcnfu  quo  B.irtolus  dtttt, 
occftiravtcxilla  pupillari  cxprcfla  n  >n  futJccdat  pupdlans  fi|.iiitu:i,t 
in  boni» quoqucpatxis.icd  111  bonis  pupilli  dnntaxjr.  N.im  unmo  pcr  pu- 
pillarcm  rfCtxdit  proiuiicuc  in  Ulni<;  omiubus,&  patns  cV  itr.pkibcr  is>  qu« 
■  wpcrit  hercditarcs  iuncla»,  patcrnam  ftilice»  hcrcditatcm  in  hcrcJitatc 
filij  l.ftdfiplurv.  loj  filit  dt  VHlidrpuptll.fubfl.  adcb  vt  quamuis  ommi 

patris 
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pattisbona  um venierint viuo a Jhuc  unpubercita  vt  uilni peniatf  cx m 
aJ lubftitutum perucncrit  ,  noxi  caminhs  uiucncx  pupillarK  hcrcditatit 
aditiouc ,  parctnit  quoquc  crcdrtonbus  iitjui  fupcrluiitrclpor.  !crc  :c";-i 
tur  ,ianquanihcrc»patris  pcr  tnearamimpuberts  pcr!onani,vt  iu,p:uni  clt 
tn  dJfMtrrftmhdt.Viovndc  nnltiits  eltcpotca)  »  I       i  illa  vulg.ir!S  ticiu 
^uatucx  luiiufmoJipupulari  c*/rclfanoraunduaint,  ciini  ncquc  pofsn 
Uccrc  vt  viuo  impubcrc  fubftttutus  tiiminamrad  hcrcditatcm  patcrnani, 
ncquc  cmu  inortuuspupiilus  cttcgcatf.ib  ncutus  ahafubftttutionc  quam 
puptllart  vt&  patri  fiwccdat  &  hho.  Qujiicoimpotcftrcfcrrctcftatoiisaiit 
lubftiruti.anlucccJatlubltttjt  is  cx  vulgari  tacita  ip(i  tcfhton  imnicdiacr, 
tnotpupiliancxprciiamcJatc.  Ii  rcrclUn^iu-  vtriufquc  vtpoirct  :IIefuc- 
cedcrc  iinmcJiitc.  Nimtruin  ulbtoris  nc  viuo  &c  fc  abftincntc  impubcrc 
bonorum vcnditionem  pati  cogcTcur.fubltinttt  autcm  nc  aJ  fuucJcnJuin 
patri  etiim cui  flanm  hcrcs  ci|^vcllctvoxpcdanda:n  habcrct  niortcmpa- 
pilh.Scd quoniatn id ficri  noo  potcft  fthia  iuru  rationc  qn.r  rjui.n  inipu- 
bcrem  omnimodoUcitfuum&:  ncccliarium  httcdcmpatri,  ctiani  G 
MBtpna,vtfarpiusdiAi  i.usexl.i.f.  ejut  fitnt  tn  p»tt[!*tt.  \).fnj*it  tmiu.. 
njiAm.l.eumqutifi.io.^.fedttfifmm.  DJtjideic.tiitri.hui  debct  cfsc  y.trique 
•      •  •.Trornio  undcm unpubctc fubftitutus  fiicceJat  ctiani  patri ,  effcc?4- 
 "J"-  "^oJc  fit  acii  ab  iiutio  t;iccclsiilLt.  Nni •>!  botwrn  vcndkio 
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uJu^uib-nOBiinc  Jcrundirctraaariainpliiis  nori  putcft.Iuquc  ()uod  tcrtio 
Aocoplacet  Bartulo  vtramqiic  iubil  i./.njiiciu  vs;  pupillarcm  cxprcflam Sc 
vulgvcoi  Qcitam  locum  lubcre  pofic  inpetfonaciullicm  fub(iitutt,fjhuui 
("aneeft  Ouoniaiii  tacita  u  (]uacfsct  aut  potiiis  a  lcgc  fubintcllci  :.i,quomo  - 
do  dcgantius  voca:  Goticanus ,  canon  iiiJuaraurnifi  miafimi  ncccfii- 
tatis,6c  vt  iu  dicam ,  p.jfsibiliutit.  At  ficuti  ncccfsirasnullacii,  nijuccn  It 
taciieinortuopiipillo,quiafufiicit  cxprcfsa  pupillaris  itancquc  pofstbili- 
tHsIl.i  ciufdcm  induccndzantc mortcm  pupilh r  nc alinqui  Jiipliccm hc- 
rcdcin,&  quidem  vnumqucnquc  ipforum infoliJum  patri  JcvuusquoJ 
hcri  nunquam  potcft.  /.  >]Ho.iccmTA.iqi.  ».  dtrtgul.  tur.  llatio  autcni 
illa.quam  adfcrt  Bartolus,quod  non  (it  Jc  ncctfsitatc  pupill.iris  fuhftitutio- 
nis  vt  riliusftt  hcrcs  ficuti  vcra  cft  111  tilio  impubcrc  txhcrcdato»  cui  ctiam 
pupillaritcr  fubftitui  pulfc  conftat,  «atal/a  in  lilio  impubcrc  inftituto.qui» 
non  potcft  ficnvtrion  fittilchcrcspatris,cui  fcW  fuus  fcnccefsarius  cft.  ,Et 
niG  cfsct  vtiquc  non  pofsct  valcrc  pi.pillatisiubftiuitio  paucnt-quc  fi- 
Iium,ncque aliutnhabcntc  hcrcucm,  qMoniam patcmum  tcitamdt  itn co» 
firmatum  cfic  ncccfic  cft  a J  hoc  vt  valeac  pupillarc.  /.  t.  >•  i.d.i.ftdfi  plnrts. 
lO.$.fi  ex  afft,  L  txfuptHtrt.  44.  dt,  vulg.  &  fuptll.fubjiit.l  *pttd  l uU*num 
U.$.tdem  Iuli4iUs.l.ilM  umen.  i-.§,ap*irt  vtrl.qutd/t  d*t.'&.nd  S.C-  T't 
itU.  Ob  iJque  mcliui dixcrit  quifquis  Jicct  coiitra  B  trtoloin>,  j  j^iu.iio,cfsc 
dc  nccclEutc  fubftauitionit  pupJUns  vt  tuius  lit  hcrc-s  patrU  \  cu.n  f^fjjjr 
fc  inftitutus  fiucfolusfiuc  cumcohciedc  fiquiJcm  ucgan  non.potclt,  cju  1 
ex  ciufdc  puptllaris  fubllittitionis  neccfsitatc  tit  vt  hlius  itupubcs  cuipopB- 
laritcr  fubftitutil  fint,  cV  in  pau is  poteftatc  tit  &:  fijperftp.  patri.  Vuficj  vcro 
hoc  no  p6rcocurrcrc  vt  fnpcruiuat  pam  m  cuiusmorictistuit  potcttatc  qui» 
hoc  iptbpauts  h*cre>  ii: ,  &  qu.iuc  ncccfsanu»  tiuc  ab.fiincrc.vchtx.fiuc  holt:. 
B.urfiis  quodBart.  in£cn ,  fi  cutingcrtt,  vt  patcr  Si  lilius  (Timil  liabrttxctfir, 
puu  la  codc  nau(ragio,it.i  nc  pofsjsp  tcin  vtcr  coiu  priur  aut  poftcriqr  s"ccc; 
iiirct»adintttcdu forc  fubftitutu, expupiHai i  aubona pttpilli ,  ervulgari  Vcro 
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adbonapatris,cmcridiculutneft.Eo  namque  cafupr*fumitnrfilius 
bcs  antc patrc  dcce&ifTc,  /. J ui  itut. y.f.vlt.l.fi  muiter.  lyH.itreb.iub:;'.  e 
contrarioi  fi  filius  ruit  pubes  pratfumitur  fupcruixiiTc  i.Lfui  iuoi.f.tum  ttl- 
/».nifi  fauor  aliquis,  puu patronatus  reuerentia ,  contrariam  fr^ 
fumptionem  f.fttumfiU*.t*iemlege.  5:  confequc 
fubftitutio  contiftcre, aut  hcrcdem  aliquomodo 

in  patris  potcftate  /.  Itx  Ctrntlia.zi.  it  vulg.  &  pupiQ.Jkkfl.  U  qmoi  fi  filmt 
n.Yi.tLt  (Apt.&  pcftlnn.  1'line  poflct  fubftitutus  cxvuigari  tacitapatrifuc* 
ccdcTe,ft  qua  ciTct.  VcrumnulIamciTevulgarcm  ucttam,  hoc  prarfefttni 
c.ifu  quo  filius  dcccffcrit  viuo  patrc ,  iam  probauimus inBtrtr.  X.  Dttiiit 
buim.  Kullus  crgo  in  hac  fpccicftuc  dc  pupUlari  cxprcfte,  fhte  de  vulgari 
tacita>trac~tandi  locus  rclinquitur.Qiibd  fi  vcl  ex pranuntjpticitie vcl  exptb- 
bationc  aliqtia  apparcrct  iilium  impubcrcm  patri  fuperubcrflc ,  hoc  rpfo 
conftarcttilium  patri  hcrcdcm  fuiflc ,  ncc  tantum  nomin'cnuiio>vt  is  qui 
fcabftinct/.i.  f.feifi/intfutbertiti.D.diSC.Ttrtjlt.  fed etiam efiiiCtu 
ig(b  -v.illa  fccuta  abftcntione  faltem  qux  probaretur :  &  ideo  fucccderct 
»ul  il  •mdifpurauimusfuo  hcKJccxif\cntc,quamuisfenonimrr4fetiitt, 
pWcrrim  qui  ncc  abftineat  oulhmt  vulgariiubftituto  vus  aperlri ,  ncquc 
quodadiusciuilcncquc  quod  ad  prxtorcm.    Mcdia  vcrb  illa  fefltenrn 

SjiumBartolus  inducit  vt  pacrcfc  tilio  limul  momns ,  ncatcr  irkeBijFrrur 
iiperuixiiTc,  prartcrid  quod  nullo  iuris  loco  probarur  fupcriufltacuam 
legrbul  apcrcc  rclcllitui  •,  quivoluntpro  cafuum  diucrfirate,vetfilmtupa 
tri.vcl  patrcm  tilio  pr<eiiHjrtuum,cenfcri.  Quod  ciim  ita  !i:,non  videoqua 
i ationc  ficri  pofiit,  quod  vult  Banolus,  vt  fubfiitutus  m  ca  fpccie  poCutid- 
mitti  &  tanquani  vulgai  is  $£  tanqcam  pupil!.iris.  V.ilgaris  cnim  foppcmit, 
pjtrciu:pi!pil).iri<vcro,iiliiiin  fuperuixillc.  Qj  ni.no  nccaiitcr pcobtad- 
initti jubltituttts Cx  vulgari  quamfi  prubarct  ccndicioncm  fiibratunbflii 
vulg.iri*  cxticific ,  id  cft, riliuininftitutum patri  non  fiipcriiixrffe»  Nccrur- 
fusex  pupiHari  alitcr  quat»  ti  probarct  pupitlaris  condicioncm  eueniuc, 
hoc  dt  bl  iLiiii  U  pcriiixifsc,quia  curti  fubftin  ticr.cs  on.ncs  habearrcadnc- 
xam  aiiquam  cond!Cicncm,ricccflccfccum  qm.igitcx  difpoficionecondi- 
ciomli  ante  ci.iniaprobarc  implciiicntuiu  condicionis  ,  quo  nonfido» 
nondcficitquidcui  ws,  fcd  dcficirprobatio/.i«#yii»/T»'w.jo.D.^#  ttfltm. 
tutti.K  idcircodn.cndum  cflct ,  fub.tttutjfii  cscKnli  ab  vtriufq  ie  ,  tampa- 
tris.qium  filii  hcrcjtrjtc  tcihmcncaria ,  v.in  I.fi  ttui.^.  D.uiSC.Trtbti. 
fidc:c«.fl  mifianus  voc.itus  ad  pancm  iliius  cxlibcrisqui  nouiiTLnus  mo- 
rerctur»neutrius  parrciti  confcqu icur,  li  non  pofsic  probarc  quts  noutfiim-s 
dcccflcrit  ,ciqueob  h.tnc  caulain  in  vtiiulquchcreditafcpfa^crtur  mattr 
qm  vtnquc  fucccdit ab  inecftato.  In  ca  vcrb  fpccic;quun  traiftamus.  Dc 
patrc  5c  nlio  fimul  motruis,  hocaiuplius  clfctquod  qua:  inccrritudin.» 
racio  fummoue»ct  fubfticutuni  ab  vtriufquc  hcrcditatc,  cadem  lcgitimos 
quoquc  hercdcsfummotiercc  fi  nonjdcin  &:  picris  cV  filij  lcgitimui  hcrcs 
eflecvtiB  i.l.  yl«i«,quoni3mncqucpatris,ncquefibj  lcgitimus hcr« 
quifquisillccflct  («cccdcndi  ius  habcrccncque  in  totum  ncqucpro  partc, 
nifi  probato,  quod illcfiperuixitfct cuius hcrcditatcm ipfc vindicaret.  At- 
quc  ita  probationum  dcicau  hcrcditas,  vtraque  vacarct,  tiercnrquc  bona  va 


cantia.  Et  ob hic  nimirum caufam  ncabfurdum  hoCcucnirct,placuit  catiili 

Si  quo- 
qucin- 


Icgif%riprifujnput>}icsin  ddciaumprobationisinauci,  vtinfacli  quo- 


Digitized  by  Gpogle 


DE  CA  D.  XXXIIL  ERROR  IHL  411 
quc  inecitoius  tamenccrmmconftiwcrctur.ncc Icgitimanim  hcrc&tttnni 
lura  fluctuarcnt.Deniq-,  quod  corollarij  loco  addit  Bartolus.fubllttutioncm 
iftani.partim  cxprciTam  pupillarctmpartim  vulgarcm  taejt&contitici e  \ ::  u 
quc  cafum  copuhtiuc,  vt  fiuc  vtcrque,  fiuc  alterutcr  calus  cucnict ,  faffidat: 
boc  vero  cft  quod  probart  oportcbat  alttcr,  ac  melius  qua  tx  d.i.\.de  vulg. 
dr  pup.fmbft.  dc  ouius  fcntentia  8c  intcrprctationc  fcnplirnUS »»  6 >rtrt/  vti* 
•mj  Decadu  prdccdeuta.tiuic  vcrb  Bartoli  &  aliorum  intcrprctu  crrori  quc 
nos  rcruuuimus,con:rar t us  illc  aliorum  cft,  qui  volunt  vulgarc  tftsm  ucid. 
aut  vt  vocarc  tnalunt,&  clcgantius,  a  lcgc  fubintcllccta  ad  loltus  pupilii  bo  - 
na  pcrtincrc,id  elt  pcr  cam  nert,vt  folt  nnpuberi  no  ctiam  patrt  fucccdatttr. 
Quam  fentcnuam  primusni  rallor  tnduxtt  Antoncs  Goucanus  m  futs  illis 
icutiffimts  contra  Bart.commcnuriis  *d  in.dt  vul^.r^-  pup.fubft.  diltingt:£s 
calum  vulgarcm  a  fiibft.ittittonc  vulgan:  quafi  pupiUanscalusfubftitutione 
tmpubcri  tacta  in  cafum  pupillarcm  trahcdusquidcm  lit  ad  cafum  vulgate. 
vt  puptllo ctiam  in  cum  cafum  quo  hcrcs  non  erit,fubftitutns  Jatus  dtci  pof 
fiufcdnon  fubftitunopupilhrtsad  fubftituuoncm  vulgarem.  Motweapo- 
tiflinaum  rationc  qtixccrte'  mognacft ,  quod  conftttutioni  Diui  Marci  qita* 
fola  tcctt,vt  fubftiturio  tn  altcrum  cafun> lacta  in  vtrumquc lacia  cllc  cxtlh  - 
iiicturdolus  pnpilli  fauor  caufam  dcdit,cuius  vnq;  intcrcrat  tcltamcnurium 
pouraquam  lcgitt.nu  hcredem  lnbcrc.V  cui  nnn  poccrat  impi.tjri,  COT  nd 
aptioribus&  jpertioribus  vcrbts  hcrcdem  fcriplilict  ctim  non  iplc  libi  tc- 
ilamennMnraciat,fcdpatcr  ipli.Ncc  ad rcm  taccic  quod  hac  ipfa  ratiotK  di- 
cendum  vidcatur  ex  hac  vulgari  tactta ,  ctiain  patu  fucccdi  oportcrc,  quod 

CupiJIi  quoqucintcrfit.vt  parris  tcftamenuim  contirmetur»  linc  qtin  puptl 
xc  non  valcret.  Non  cnim  ft  in  altquo  faucndum  puptllo  ruit , vtquc  adco 
tamcn  ci  tauendum  cft,vt  tota  iuns  ratto  pcrucruntr,quod  contingcrct  fi  cx 
pupilhrt  tcftamcnto,  patornum  vircs  accipcrc  polfct.vt  contra  Bart.difputa- 
uunnsin  fupcrioribus  cx  t.ex  pupiUdn.^  de  zulg.tf- pup.fubft.Scd  &  tn C  1 
non  nifi  pcr  confequentbsraucreturpupillo,principalitcr  vcro  patri,cui  ta- 
raen  imputandum  cft,  cur  non  alitcr  &  aptius  libi  fcccnt  rcftamcntum,  pe* 
oxprcflam  vulgarcm  fublututtoncm,  nc  remancrct  linc  hcrcdc  tn  cu  calutn 
quo  rtlius  heres  non  cifcuVcrum  quamquam  ifla  11011  infubtilttcr  dillcrun  - 
tur.probantque  optimc,  fi  qttid  mci  todicij  cft,  millam  clTc  pmTe  vulgarcm 
uciumpcrquam  patrt  fucccdatur,ntinquam  tamcn  mihipciftiadcbunt,a1i- 
quam  vulgarcm  ucitam  cffc ,  pcr  qttam  impubci  1 S:  quicfc  £  >li  Iticccdatur. 
Nam  vt  cxalta  parte  Bartolus  dilputat,inaudinim  cll  ncc  vllo  vfqtiam  ittris 
loco  proditum,vt  pcr  vulgarcm  fubftitutioncm,  liuc  cxprcffa,fiuc  tacita  tlia 
fit,impubcri  hcrcs  dctur.  lllud  verb  logc  abfitrditts  vt  pupiUaris  fi.btiituttit 
fucccdat  tmpubcn  quin fucccdat  ctiam  patri ,  uim qtioquc  citm  lilitis  impu- 
bcs  abftinuitfeabhcrcditatcpatris,bonaqucotiinia  pitcrtia  ftiemnt  vedita, 
vt  in  fpccic  d.l.pditrfdmili.u.i%.dt  rtb.dUur.tudte.ptiitd.Vi^c  cum  vtrw; 
quc  vcrum  fit,8f  quod  vult  Goucanus  conUa  Barto'um,nu1h:n  cffc  tacinm 
vulgarcm  per  quam  poffit  lucccdi  patri  adconfirmandum  paurmtm  tcfla- 
mcnrum,&  quod  vult  Bartolus  contt-aGoucattum,millam  ptille  taciu  vul- 
garem  cflc  pcr  quam  pupillo  fucccdatur,quul  alittd  infcrrc  poiTumus  cx  tam 
Jifiunctis  fcntcnttis,  quim  quod  omnino  confcqticns  &  vctifllmum  cft, 
vuJgarcm  uctura  nuUam  eflcJ 
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Dt  ttuit*  vu!(4rt  &  pnptlLlrt  titm  msttr  tfi  in  mtin.tfy  «d  t. 
vlt.Cdt  tnflu.  dr  fttbliit. 
|  E  d.v  t  N  S  apudBaitolum  quzftiocA  «dd.l.i. tmw. 41, dt  pmjg. 
1  t*r  pup.fnbfi.  Y  trum  tactta  vulgaris  locum  habeat  ciim  mater  cit 
in  mcdio.Lt  diftinguicandc  matrc  pupilli  trac'tctur,aii  dcmatte 
tcftatoris.Si  dc  matrc  pupilli,vult  haberc  locum  quod  &  Accur- 
fius  tcntit,  quia,  mquit, pcr  tacitam  vulgarcm  non  fucccditurimpuberi,  fcd 
ttftatori,ob  idquc  nullus  poccft  clTe  fauor  matris jpnptlli  cum  agitur  dc  pa- 
tns  licrcditatc.il  vcrc  dc  matrcteltatoris,non  cflc  induccndam  tacitam  vul 
gatcm  contra  matrcm  patris, cadcm  rationc  qua  ncc  tacita  pupillaris  contra 
pupilli  ir.atrcm  admittitur.  Concliidittt.iquencctacitain  vulgarem,nec  ta  - 
citam  pupillarcm  admitti  pollc  contra  matrcm  illius  cui  lucccdicur.  Idcinq; 
rcpetit  «d  l.x.nu.^i.  dr  w.tod.ttt.  vbi  adiiit  ttaomnes  inccrprctcs  exiftimarc 
tx  l  vit.C.dt  t»,hi.c  f*i>,: ■&  t.prttibm.i.Cdt  tmpub.tj'  «ttjt fnbfi. Adtcrtq; 
duplicemhuiusfcntcntixrationcm.  VnaeAi  quodcum  pcr  vulgarcm.iiue 
cxpreflam>liuc  tacitam  fuccedatur  patri,  pcr  ptipillarcm  vcro  eciam  tacitam 
iiiccedatur  impubcn,non  powUbonacIlccoiilccutw  vttcftator,  qui  iiifua. 
hcrcdtracc  pvztuiit  tuipubci i\  ril.j  i.i  matri  cxtrancuni ,  idcm  eunde  ipfiini 
volucrit  prxtctTC  in  tilij  quoquc  l.iQQdwmcd  i.vlt.C.de  tnf!tt.fjiljfit.t\- 
lia  r.ttio  cft,  qttia  matcr  ciun  afilio  prxtcrita  cft,  habct  qucrclam  inomciou 
tcftamcnti,  qttam  non  habctcilm  a  p.itrcpupillaritcr  fubilitaentcptrtcriu 
tjit  L'Tjpit:i4»tu.2.  f.ftd  r.tt  impubtry.D.dt  tneff.it/i«m.  Vudc  noluit  lcv 
pcr  fiiim  inicrprttatioiicm  Ckcludcrematrcm  iqucrcb,  li  ean*  tcftitorei- 
prcfic  tu  n  cxdudic.  Sic  cnim  apud  Eartoluin  le^cnduui  cft.  Mihi  tota  bic 
illtcrprcnini  noftroruiirttadiuo  nonfolrtrn  fufpc&a  1.111  ipridcm,  fcdcuaui 
itiiprobabilis  (Cmpcr  vifa  tuit,  vte*  iiscutiltarepoteii  quzfcripfimus/ii'. 
15  l'auttii.(4p.)  tyftqtj.  dtfenttntiA.  d  t.vh.Cdt  tnflil  & fubflit.cj-  d.l.ptt' 
etbiu.  quas  lcgcs  ukt  nuumic  arl  rcm  ili atn , < tpimoucmq;  intcrprctum  con- 
lirmandam  nullomodo  pcrtincrc.  Jdtoq;  bvcuiorcs  hiccrtnius,  ncc  caqmc 
cxillis  locispcticomoJcp<  Ifimc,  rcpetcmus.Scdtamen  vt  habcancetiaqi.i 
hzcfolalcgent,iti  cjuo  libi  fjtistaciaiitidiccmus  obitcr.Dc  lucita  quidevul- 
gari  an  tcitatoris  mairem  cxcltidat.fupcruacuam  cflc  difputationc,cum  h^- 
lufmodivulgaris  fubititutio  tacita,vciam  Jixitnus,nulla  licqitz  tair.c  li  »U- 
qua  cflccmatic  ipfius  ctiam  tcllatoi is  cxcludcrc  proculdubio  dcbcrct,  qui- 
doquidcm  vulgarisfubfticutio  'it  alilctinq;tandcm  illalit,  fiuc  cxprciVa,liic 
tacita,nihil  aliudcftquamfccunda  itiflittuio»aquaincipcre  tcftamentii  p6: 
&  debctpoftquipriiiia  acfccit^cjuiiadmiifo  ntillus  lcgttime  fucccflioni  lo- 
cus  rclmquitur,ncc  proindc  macri  ab  itucilato  tantiim  fucccdenti,  quia  trt- 
tum  clcquandiu  dcfcrri  hcreJitas  cx  tcllamcnro  potcft  non  deferricam  ab 
intcftato.  Dc  tacicavcro  pupillarinonpollcdubitari  apud  cos  qui  iuns  ra- 
tioncm  callcm,  quin  locum  habcat  ctia  concra  matrcm.Ncmpc  quia  teft.v 
mcnttiin  filijcft  cuius  vtiq;  intcrcft  haberc  tcftaiticntarium  hercdcm  potius 
quam  legititnum,fiuc  honorcm  infpicias,  quonia  nihil  habet  ciuis  Roma- 
nos  hoiiotificentuis  faCtione  tcftamcnti,(iucvtilitatcm  cjuod  pupilli  falus  fit 
logc  tutior  mlntifq;  cxpolita  infidns  agnatorum  dato  ci  fubftituto  pupillan 
prclc  rtim  cjui  ignoretui  .daiifis,  vt  ob  hanc  rationcui  obm  ficbat,  tabuiis  pu- 
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pil»aribi»>nccnifipoftpuplIli  mortcm  apcrm  luflis ,  quemadmod.i  rraaat 
l^m.iMf.finsMtefHuus./fffl.dep^.fu^.  Atqu.  non  potrilmsrubcu-  tc- 
Uarncntarium  heredcm  pcr  fubftitutionem  pupillarem.huc cxprcila  illalir 
huc  taciU,qumlegiBmiheredts  euiuflibetenam  matris  cxclul.o  irducatur' 
Cum  lgitur nopoflit  rauor matris ad luctuola.n ftj  hcrcditatc  admitt.  vo- 
Icntu i  tai.tu»  cffc ,  vt  non  maior  ipfius  pupilli  cifc  dcbcat  ad  habcn  Jii  rano- 
ncrn  Ulutis  &  vitar  pup.lli, q.uppc  ijuar  tuccdsionis  piipilbris  caufam  tcm- 
putq;  prarucntar.Jatcndum  cft  non  potfc  fauorcm  n.atris  cfliccrc,  vr  ob  id  (b 
Jurtinulla  pupillaris  fubftitutiocireintcllicatur.ci.il  nullaclJct,piipiJ!o  fuc- 
ccdctcniatcr  ab  inreftato  pollct.  Alioqui  Jiccnuu  cllct  ruturum,  vt  ex  cuctu 
pendcret  ac non  potnis  cr  patris  volunratc&r  ex Marci  coliitutioncan  vi.l- 
garis  fubftuutio  cxprciiun fa&a  lilio  impubcri  cotinrrctpupillarem  nccnc, 
cdm  uieucntu  dubio  poimi  fir.an  rilnis  m  pup.lla. .  art  te  moricurus  fit  antc 
matrem,an  poft  HUtrcra.  Quod  tamctiablurdu  cilcr,  qu.apuptlljrcm  fub- 
ftuutioncm  ucitatn  incUicit ptttcftas  c.  >nftituttonis  fola,  qua-  fl:  hoc  l< ilum 
rcqutrtt  vt  non  rcrragetur  voluntas  tcftatoris  d.l.um  hac  mre.  4 .  de  vttlt.& 
pttpjniji.yicmo  autcm  dixcrit  rctrapat  i  volumatcm  tcftatoris,  ob  ij  fohim 
tj>  rnatcrCtinmcdioicu  nihil  dematrc  patcr  d.xilfc-  proponatur.  S.ctncc 
illuddiapot.Eo  tcporc  quo  pjtci  vel  cclhtur.vel  .noriti.ivndi.ccnd.,  Qm6i 

?°tCi5^.£oli"lIt'0n,S''Cl1  lub  1113 condmoncli  anccrihu  matcrit.ori.imr 
Uiuodtndjccnauni  cil.r,fifcntcmi.iintctpiciu  lci],.:  ••■„•,.'  Nvt,,  ,.,,i  „ 
quicqui  fccit  rnqua  fub  coditionc,  fcd  vcl  purccV  ptarCKC  vcl  mdUiiodo 
,^irYrJlaun  CUm  Patcr  tcft""r»  aut  faltcmcum  mot.tur,  tacca  impoberi 
llio&Wtkutionc  vulgan  cxprdfa.locu  habrre  incipi:  c6li.D.Marci,vt  ex 
indeccrtu  clfc  incipiat  moricntc  quandocunq;  impubcictutunj  vri  dcbcat 
/ubftitutus  admittnurcpupillaiis  iubftitutioim,& quictcofnni.nodo,  i/tue 
tuin  matcr  m  mcdio ent,fiuc  non.  Vcl  cx co  ceftamcnn  11101  titvc  tcp„i  v  .  < 
rum  eftnunqua  admillu  iri  fubftm.tu  in  cafu...  pupillarciu,  nec  11"  til.us  pc : 

ftu coftitutionis  non  pot-.ncc  qucmad.iiodu  voluntas  tellatons  plcratq;  u- 
catas  c6ditionej,recipit  per  lntcrprctationcm,  vt  tn  l.citm  mmtu.iui.de  cend. 
&  demift .tta  &  poteftas  legis  tacitt  vnquacoditionc  fulpcnjitur,niit  01:9-  f« 
i>mninocxnaturaaftus,vt»«/.yIi/4/^/;7.65.^.i^f^^ 
(»d.tjr  demoft.  Neq;  moucn  dcbucrunt  intciprctcs  tx  d.l.priakui.  in  cniu* 
Ipccjcisquipupilio  fublhtutus  cratin  cafum  vulgjrcn  cxprciium  ncn  ad- 
mittjtur  mpupillarc.no  quia  rnatcrciTtt  in  mcdic^vt  volunt  noftri.fcdquia 
i(d>ftitutioipatrc  mihtc  tacta  proponcbatur.  in  cuius  tcJt.um.ntofpcculc- 
cft.vt  conftit.D.Marci dc  prouahcndo  cafu  vulgari  ad  pup.llarcm  locfi  nfi 
habcat,  quoniitcftamenta  mtl.tti.n  licutaltam  lcgcm  ixlla  habcnt,  niiivc 
nulbslcgibus  rcgantur,itacx  nuda  ni.litu  v,,Iimt.itcili]iiianda  funt.non  cx 
•  cgibus  aut  I.npcratorum  conflitutionibus,q..ar  legnm  v.iu  obtintnt.intcr- 
prctanda./.w  t*fl*t»em$.6.C.dettfi.m,ltt.  ldq;  clt  quod  ligniricat  vnbj  iftj' 
hnpcratoru  tn  d.l.pTtctbtu.m*T,t,u  fuendtm  iuw  mtfn  dtfit»{l„,,\  t  rllrru,n, 
fiimdemiap4trtj  mtliJ,,p»fi,mpeie/l4te,\  tiouunUhin  rcta.n  apcrta,ii:nqi 
arcccnti-nbiisfcrconinibiis  bcnc  oblcruat.i  [  liCuiacmm  cxcipias  quera 
pcne  »icrcdibiJccft>ia:ui4iati,tcrciTalfc/iti.ii.<>*/<fr.f.i-T.|f,yf/,:ut,a^ 
tcrprctcs  vluo  cecuttiiic.QuoJ  vcro  a  Iultin.coiiltit^tu  cft  t»LvU.C  *'*"fi 
,yt  uiaccr  fubllituto  pupiilari  pijrtcaatur>uoti  cam  iaticitcm  habct 
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quait  Unlertt  lufttnuruis  cx  ranonctuns  mcntcquc  tcft atorts gcncralitec 
«:  .nftitucndutn  cllc  quod  inierprcrib.ispl.Kct.vtcacuapupillam  nuuquam 
indjtciair  <:  .ntrjnutrcni.kdcxlpcculibiu  tacci  circunftatttris  dedaciturr 
(]ujs  ii  in  (pccic  illanon  interucnitlcntv-ihud  vtique  conftituturnstuerat  lin- 
pcrator,ctuinli  niatrr  in  mcdio  tutlict.  Oua:  autcin  potiflituiiin  circunftitur 
adcrant,qu,r  pio  tnatrc  valdc  vrgebant.  Vnacratquod  tubltitutus  vocatus 
fucrai  non  incafum  tlluin  gcncrak-m  vulgans  fiibiutittinms.Si/i/iM/f<«/rjWi- 
mm  hatt  ntn  e^r/,fcd  fpccialitcr  in  jlluni  jfi pojlhumm  nen  «4fi«r#/«r,qui  Ca- 
lus  ctli  non  co  iuinijs  adtntttcbat  conftitunoncm  Diitt  Marci  [alioqaie- 
ttam  fublata  dc  mcdio  matrc,  iubit  itutm  admitti  in  cafum  pupillarcm  nun- 
qiutn  puilct  j  diiticilius  ramen  rccipiebat  hanc  intcrprctationcni  nuam  ille 
gCttcraliofij/ti ptflhumut  htrtt  ntn  tjfir ,  quia  quo  fpccialior  cafu* cft  cjui  cx- 
prcflus  tuit.codiriicimit  recipit  tntcrprctationem  neitlanon  tam  intcrpre- 
'  u  cxtcnlto  cV  fuppkito  dicenda  ctrcvidcatiir.Cumquc  conftitutio 

Duti  Mtrci  non  alitcr  lociiui  habcat,cti.im  tn  tcftamentis  paganorum  qua  u 
h  patris  voluntas  non  refragctur.  i.i.  inn  htc  mrt.ad  fintm,nemo  non  videt 
pjtrct»  cjut  kibliiruturn  vocauit  in  cum  nomitutim  cafum  quo  nutcr  nulli 
tikt,idclt,  quo  pofthumits  no  iiafccictui  [ncc  cnim  potcft effe rnatcrcttius 
lilius  nullus  cft,ncc  rurkim  filius  qmcdinisnunquaintait,/.Mi/4/ni»rf.5».$.i' 
D.*iitg.l'*ittd.";r\ijn  ii  nilitcrco-.-.nailcdc  tllo  vocandoincum  caujm «Jito 
pofthunHH naiccrctur  Sc  p.iftcadcccJcrct  fupcrftitc  matrc  fiquidrtneara- 
tionc  licrct,  vt  a  liMuol.!  iili|  hcrcdnatc  excludcrctur  mater,  cjuarn  tcftatot 
matrcm  tutnram  clfc  nun  crcdiditlct,  in  cnui  caium  quo  fubftiwtus  admit- 
tcrctnr.Altcra cr.it  circunftamia,  qtiodmatcr  inftituta  crat  cx  partehcredi- 
tJtis,djta(]uc  cohcrcs  pofthtitno  etianiti  pofthiinium  aliqucm  nafci  contin- 
gcret.  Indc  n.tmqnc  voluntatisxonicrturjin  magnam  fumcbat  PapintaniiA> 
cjuoJ  p.tter  noluttict  a  luctuofa  ril.  j  htrcdjtatc  cxcludj  marrcm  >  cjuam  in 
proprta  lita  hcrciliracc  ipii  cj-joque  tiho  cobcrcdcm  dcdiflct.  Ergo  li  neauc 
mhcrci  liata  nutcr  tuiilct,ncquc  lubftitutus  in  euin  ipcctalircr  cafumvoca- 
tus,  quo  pofthutnusnon  n.ifcmtur ,  iinn.o  (i  altcrutrutn  lftorui»  dcnntTtt, 
noncii  dubitandumqi-.inconfcnfjn  fucrtnt  Papinunus  &  Vlpianusin  rcf- 
pondcndojvo  I..  ■>»;{•.:• .  «.«.tra  matvcm.  Nam  ncc  Ttillinianus  ipfc  diflimu- 
lat\quin  cius  coftitutionif  &  fpccics  &  ratto  ftt  linuitlaris ,  nec  tacilc  ad  alios 
cjIiij  poirigcnda,  vt  i.ftctulunt  vcrba  illa  in  hutufmtit  c*fu.    Et  vcroquis 
dtcat  poft  .Vlarci  conlt  lattioncra  ti  quxrawr  an  vulgaris  exprcila  favfta  rtt- 
bts  illis  gcncralibus,/7 pt/ihnmn  htrtj  ntn  m/,ad  pupillarc  trahcnda  ftt,vo- 
lutatis  eflc  quxftioncm?  Cnius  cnun  ctte&us  &'  potctlatis  elfet,ca  coftttutio 
tt  faluam  rchnquerct  qaarftionein  voluntatKl  l  atcor  quod  iam  dixi  nonef- 
fe  conftituttoni  locum  (I  pati  is  voluntas  rcfragctur.  Scd  dicoci  incumbcrc 
qui  lubftuutuin  cxdudcrc  vn't,  vt  probct  voiunt.itcm  patris  rcfragart ,  non 
autcm  fubftituto  ellcimponcndam  necc(i*it,it6,vt  probct  a  fui»  partibus  etfe 
tcftatons  voluntatcm.Ncc  ii  nuter  (it  in  mcdio,  prarfcnini  fi  ponas  facta.n 
fuiflc  fubftitutione.il  vulg  trcin  filio  impuberi  iam  nato.  Alioqui  non  crar 
cur\rlpiattus,P.ipinianus,c\'  luftinianus  cociperent  quzftionc  in  pofthumo 
&  in  fubftttutiotie  tattta  in  cum  nominattm  cafum  quo  pofthumus  non  nxf- 
fcerctur,dcm^uc  cur  tot  vndtquc  rationcs  tactti  voluntatispro  matrc  con- 

Snrercnt ,  rruxi.nc  cx  co  quod  fuillct  filto  cohcrcs  data  fi  vna  illa  ratw 
fEccrc  potcrat,  quod  iHitcrctfct  foiaui  autcm  tnatns  pratfcntiam  no» 

facoc 
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facerc  vt  Oo  minus  tacita  pupilJatis  inJuc.itur  t-;.  .:ii:,:q.:c  habfat  ct;j:n 
contra  marrcm,  pcnndc  ac  conrraquciiilibc-t  jduun  lcgitjtnutn  hcrcdcm 
appiret  manifcftifsimc  cx  /.  Lmcihs.  4j.  Dwlf  vwiV-cr .•"•£."i/.  in  cuins 
frecicrcciprocafubftihitio.qua:  non  aliacft  qu5  vulgaris  rcprrttjtintcr  tnt- 
trofatfo,matfcinmedioexiftcntcpiipilt.:rt  tact  j  n  »u  idcircti  noncoiuinc; 
cpniatcr  in  mcdio  cflet,atquia  vtlcxau,  non  cius  cottdicioni]  unbotrotrc» 
ctat.vt  fubftiwi  pupillaritcr  vtriq;  poflitt:  cu  altnutcr  na:.ir.ihs  cfttjin..  cfl 
in  fcruitutc  fufccptus, vt  in  l.LutiusJii.i.  Dawt.  mft.de  leg.i.  fi  coicqtrentfj 
nocx  iuftisnuptiu,qii*faltcaintcrfertin\circTriii(  f  ~M-.ccpra.i:de  ihj  ,» 
tris  potcftatc.Ncq;habct  interprctcs  noltri  quod  rcfpoji  ".t.Ntii  tjucui  in  c.« 
fpccic  fubftinitus  eratex  liberis  ,qu '  proptcrei  unfrni.Y  crat  «  voluntat* 
patrisptarieicinluin  matri,  m  coquc  mcitor;<. c  ..ii.l.ti.  ms  rtli  Jcbcrc  quim 
cxtraneum :  quonomme  Intdlieunt  omncrn  qui  n-.n  !•:<  •  libcrfs  tKa*)  l> 
iittraccr  tcftatoris.Sicenim  Acci'ili:tvli.irw>!iis.5f  to  inm  ■  ::.-.. 

C'ftiiBs.iHgl»f.m*gn*. &  idcni  hin.*d d.l. Lutius. nu>*.\ . . :; .       i  itprot»; 
ilitcr.Etilcniin m;n ncgo maioic..i.ri]n;:j:iN &fauorb  r.-sn. .; i  .  plcrun 
quc  facerc  pro  libcri* ,  quam  pro  cxrrant:t,v:  in  fpecic  d.  i.  tiun  tuBt.  iu;« 
D(  tindn.  fjr  demonffr.l.  tum  acHttjn.i  \  \  C.  dt  fidett.  Artamcncuiu  dc 
pupillari  ftibftitucionc  fiuc  txprclfa  liuc  t.i«.:u  difputUtmni  tj  taniiubfu*- 
tuuqutfquis  illc  fit  quiin  inipubcris,cut  t.ib:t::rt  •»:•.:, L  u.t  ir!i'ic:ttir,cj:- 
tosfoluitgratii cV  iusfubftu.itionis  pupiliam  nionbai  populi  Kotnani  in 
duccum,  Sc  conftitutio  Diui  Marct  dc  cj( j  Vatgan  .iJ  pupillarc  purngaiiifl 
(atatuit.   At  iinpubcs  non  potcftnon  cfle  cs  ItbtTtstv  Itatoris ,  vt  cotjucmx 
intcromnc*.  CtVn  igitur  oinnct  ctiain  Eltcantur  mcliofcni fi!i i  tcftatnns 
quammatriscondicKincinejle  Jcbcic,  conlequcais  lit,  vtq...»t;cs  \ :  .F:u it.:r 
«onobfcur-i  teftatoris  mimmc  rclrjgatur,ea  (vmpcr  irtcrptvtrtio  cjpicuJa 
fit  quxfaucat  fubftitutioiii,qua:nuii  mdc  fatuiwu  tit  vt  inati  r  in  tntuiu  c\- 
cluda  tur ,  fiue  propona*  filium  tcftatoris  Ituc  cxtrano.un  tuillc  litbftitumnu 
Idqucmco  iudiciononinelcg.intcrprobari  potcft  ,  cx  ctcj:':.  i!!oSc.i  i(i 
ielponfo,quod  cxtit  in  LSttutU.jt.T).  ad  S.C.Trde!!  ,vb  i  lIUU  (ubl  :.tiit -o 
pupillarisinutilitcrimpubcri  facta  pioponcrcf.ir,  quoJ  :ti  coJicillis  ierirn.1 
fuiftct,  atquc  ita  ccrtuiji  tlfct  vmucrfain  pupilli  hcrcditatcm  iufc lcgiuusu 
ad mat.cm  fupcrftitcm  pcrtmcrc,  non dubitat tamc Sca-.iu!.-,  qoin  bcnij;:!.: 
intcrprctationc  dcK ndcnda  fit  tila  papuJaru  fubftitutio  u  rc  liacivorniu:  (TL 
vtmatcrcam  pupilli  hcrcditatcm  fubftitucis  planccxtr.mcis  cx fi Jckiiiitr 
miflbreititucrcubJigetur.Nam  fi  fubftimtio  pupilljris  cti.j;ii  ipfn  furc  inu 
tilis  dctcnditur bcnistu  inccrprctationc  cuntra  niatrcni>vt  in  hJcicoinniif- 
fum  conucrtatur,quatito  magts  rint  Scaruola  aaVninunn  ptipillarciu  tacit  itn 
vtilcm  cx  vulgari  c\prcfi3e:iain  vtili  iiiJuccndani.concurrer.tctauorc  ;iu;i 
iuodb  fubftitutoruiii  i  tucndar  voluntatis  pupillif&ti  tpftus  ctiam  tinpit- 
bcrisvtcum  tcftamcnto  dccc/Tiilc  vidcri  p.  llct,  quanuus  caratinnelutu 
rum  dfct  vt  lcgttimum  ius  marris  Lrdcrtiui ;  Ac  (auc  quid  putclt  ablurdiiis 
cxcogitari  quim  vtdicamus  cutn  Bjrtoio  ,  c.:ctj.;i  pnpili.trctn  cb  id  potif 
ftmum  admittcndain  non  cllccontra  matrctU,quod  ipll  dc  ti!ij  tcjt  J.t n  :n 
inofficiofo non  pr.flit  conq«irn  aducrfuspupillaicin  lubfiiti.fjn.?  Q^ru;n. 
obfccroifta  ratio  cft,  vt  tot.itti  pupilli  hcrcditjtc!»  balKR  matct  ekbcacob 
hoc  : !  • .'  i  ■  <y  alioqui  ncc  Kgitima  cfstt  habitor.i;  Ni  I'  ttnp;.Kcns  patrt  cficc 
cSituruiaucotialcgjumapotuoticimpttiit  rci:iguc:c;  nvcvulutatb  ijiu-. 
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fho  vlla  rchnqurtur  ciim  cxprclfa  lubftitutio  puptllaris  fa&a  cft>an  legitirna 
quoq;matrcin  tmpubcris  cxcluljmclfcpjtcr  voluerit,quidni  eidcin  Ticcbit 
iJciitalfcqui  fubltitucndohliovulgjritcr,  poftquamDiuo  Marcoplacuit 
fuHicerc  quod  fubftttutto  tauafit  impubcri  in  primum  cafuoi  Vtin  fccimdi 
q ::<>.,.  ii.ucllc  inulIigaturrAnfortcdimciiius  cftvt  matcr a tou heicdititc 
hliji  u  a  vt  -t  lcgituna  portionc  rcmoucanir?Atquc  ita  cluditur  fccuda  r jfto 

B.  ir.olianobis  tnitio  capitis  rclafa,quxtamcn  matorisinomcnti  ciTcvidcba 
HH .  Prini  c-nim  illa  quo.l  pct  vulgarcm  fucccdatur  foli  patri.pcr pupillarcm 
vcrb  foli  itnpubcri,prorfus  Icuis  clh  Cum  cnim  Inbihtutumexpupillarita- 
cita  ni  itn  pra-tcrcndu  clfc  voh)mus,non  argumctamur  ab  hercdrutc  pathi 
,ni  hcic  J.tatc  pupilli.fed  i  pupillari  cxprclla  a.l  tacita.&a  taciu  ad  cxprcfw» 
quod  optimii  tc  cci  tiiiumi  argumcntti  c  ftpoft  D.  Marci  conftitutionc,cu- 
lusdchniuocum  iitgencrah'  ncc  illj  habSs  diftincHionc  quar  rainimc  prc  - 
rcrmittcndaerat.  An  matcr  lupcrftcs  cilct  nccncvidcrcno  polTumcurnoa 
lic  cuS  gcneralite7&  indiftinctc  aeopieda  vu\^.t.dt  prteit.S.uult  publttum. 
tntt  4llJ.i'>fr<i»dr.i}.$.zli.  D.deuut.'tfl.\t  cx  aJucrfo  malcargumenta  ur 
c6b  in<  i  Bart  >lus,Cutacr.  s,cV  cxtci  uex  d.l.tlt.C.dt  $nfl.& fubp.  ciiaba- 
clufiotKI  itlbftrtud  Jati  pofthumo  nondu  nato,  &  in  cii  fpccialiteT  cafiiquo 
116  nafcctiu  >  .trpimcnijturad  cxclolionc  fubflituci  in  calu  vulgarfgcncfajc 
exprdfumdati  liho  iain  nato.  t-.fi  cmm  longc-  diucrfa  hotumcafuii  rauo>prc 
Ititiiu  cuni  qu xricur.nou Uui  dc  adnuttcndo  fiibicituto,.H:jindcinatrecx- 
clwfendkab  hcrcdlute  vt  ii  |  tj.ii  <<  i.-i  .::,  1.  .  ..n-.immi  fujutfiimus eft 
lljrtolus  ihimfubtilcin  jgit  incxcngiundoiiouo,vc  ipfc- gloriatur,tntc\k- 
chi  d.t.vtt.lt  iJtio  qi;j  mouctur  vt  aducrfus  Accutlium  fcntut,fuauior.Ait 
cinni  non  polTc  libi  placcrc  vt  cx  cj  /.v//.infcratur,tacium  pupilljrcm  con- 
tramatrcm  a  iimtti  non  dcbcrc  ,  quia  inquit,  hocclfcccrtum,  turis cft  certi 
0C  apctti  d.l  f»ccil>iu..\\rxu\  m  d.l.vlt.  dicitur  quod  dc  illo  cafu  crat  contcn- 
tn  1  intcr  V  Iptanii  >"«.  Pjpmianii.  Ergo  non  cft  diccndum  quod  ipli  dubiuf- 
fcnt dc co,quod cft  iusapcrtum  3c  cl.ittLItjquc  alfumit  proccrto&r  cxplo- 
utoquod  nos  tjltifji.iui.il  clfc  probaul  nus.Quid  crgonoui  habct  cjuod  ad 
fcrat  in  quiftione  ijnt  iis  icmporibus  tantopcre  agiuu/Hoc  vmun ,  quod 
vult  in  ca  fpccic  p.  ilihutnum  natum  dcccfsiiTe  non  adiu  hercditatcncc  cxi- 
Jtcntiam  fiu  hcrcdistbi  oprran  aditioncm  qubdiuquic,pofthumushabc- 
rct  cxtrancum  cohCTtdcin.rx /,<^kW  Jutinnum.u  f.idem  Iulunw.D.dJS. 

C.  TrtbtlL  Quxftioncm  vcrb  ilia  npropom,Ytnim  fubllitutusadmitti  de- 
bcatcx  vulgari  uciu  m  huuc  cafuman  mater.  Et  iefpondcrt,qu6d  ltccttbi 
tractetur  dchcicditatc  viri,  tamcn  matcr  cxcludit  lubAitutum,cx  prxfumpta 
voluntatc  dcfuncii ,  quia  ipfam  matrcm  inftituit  pto  partc ,  &:  quiatcilator 
p'tis  Jili^ttmatre  proptcr  filioi  t.tum  ^nit.Ui.Q.dt  nMur.liitr.lLx.  idco  cft  vc 
rifiniile  att  Banolus  quoJ  velit  hcrcJitatc  lucrosa  tpfius  dcrudi  ad  ea  pcrti- 
ncrc  iV  fubfiitcitu  cxcludi,ni(i  mater  pi  ior  dcccdat,quia  tiic  admittttur  fub- 
ftitutusLt  btccft  cafus  iingularis  in  lllalcgcAIiasautc  taciu  vulgaris  admit 
iitut  c.*ii  '  .aticm  ti-.ipubtrts ,  qi:n  dccim  impubcris  fucceliionc  tradtatur 
Hzcipfilunt  vcrbaBnrt  ili,  crroribus  viiJiqucrcdundantta.  Primftin  in  co 

-*juod  ponit  p.  (ihunitlrjtfl  dcccfsilTcno  aJita  hcrcdiutc^Quaiiverb  add- 
dahabeat  patris  hcrcdititc  rollhumus  qut  ipfoiurchcrcs  cft.cu.n  litfuusoC 
recelrarius,  cuiufquc  finguiare  hocius  cit  vt  &:  riipat  tciiauicniu  uicccdcn- 
do  &  fucccdatiupeJo  t.i.t.&pcifC.dtptflbH.btred.influ.Litiii/Lf^erf.Tm- 
ptdt.DM  »fli*//.f»«/>i.Sccudo  in  co  quod  addit  cxLftcmia  fut  hcrcdis  nihtl  o- 
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perari  propter  dattl  pofthuruo  cxtrancu  cohcrcdc.  I  foc  Cfflim  u  nos  rcfuta- 
iiimusiK  tn.8.Du.$,>.tx l^.C.dt tur.dtUb.Anu^  uiris  l.jcis.l  ortioin  co 
quod  vult  quxftionc  propom  dc  vulgan  tacita  &  dc  ipfius  pjtns  htrcditat»- 
cu  Qtnc  apcrtilsimc  proponatur  dc  ticita  pupillari  cV.  dc  impubcrn  (uccei- 
fionc ii$  vcrbis  mstrt  mdgumd  ttm  vtnnt fmtcrfiDnc.  Eim  ftificei  ttnpubtrn. 
lintncdiatc  (iquidcm  prcccdit  £•  impmbtrt  drfnr.th.Qux  aute  fcquitur  r  ar..  > 
jdipfuin  dcin6ftrat,/T  tmmf**  fmbjlmu pmrti  vxtri  dvtli^miumnita  nMtii  ty 
ImUmttkhtrtdtnui Admdtri '  vtnvt  r«fr4«if,luctu<  (jiii  ciiiiu  hi 
ftmianus  loqtntur,no  vt  Bart.incptc  lcgit  ter«Mtptipillar€  lolS  intclligit,  ul 
id  refpicics  quod liberoru  hcrcdiutes  ctli  cotra  votu  natuur  &  pat  £iu ,- 
inifcTationis  &  pictatis  rationelupcrftitibui,  parSrtbttt  dcferutiir/.iriiJriJ.  7. 
<hvit.D.vrtd.ltktr,l,nA  etfi.tytnprint.D.dt  trnjfttfij.ture fnectf  ittr..-  D..ir 
utr.dtt.  Ncccnim  potcftdici  vxon  lutfhiofa  clic  hcrc!  -  uiatm 
tum  iurc  ciuili  coiux  coiugi ab  intcliitd  1,6  fuci.ci:  .t.ii.i  • .  rcprcfc  iu 
itadcinuii  cofanguinci  &  propinqtii  nttih  ftnt.t.  vmt.C.Vitd.Vf  vxtvj, 
3.<7«»r.^»/i»r.L(lquc  apud  luftinianu  *Y?Aun<  iu  illis  vcrbis  rub ,:.,:n  <ux pA- . 
ii,3cluilMtfAmhatduAii,ciim  luxta Banuli  inrciprctjrji  i,e  (ctiL>ipot.u\ 
dcbuiflcc  t  Stentm fmt^mbflAmit pArii 'vxtri  der, 'lianujwiht  m*pt&sliam 
etufdi[mb/lAntixp*r:c  td  mairi  venire  emrAnit.  1  V  ,  tJ  i.C  r.Uu^inatjorilci 
riaMUKQuomodo cnim potlct bona  cifc  cotit:::.  ■  abca  hcn.ditJtis  panc 
cjucvaori dilcrtis verbu daueilct, ad  ei  111  <■[  ..  ::<■■<■  1:. 1 .  :.i:iu :,  1  .  k 
iubfthtstt/Lt  prartcrca  quis  fauor  poHctclfcitiau  is  tanquam  matris  in  ca  hu 
rcdiratequc  noclfct  filij^Autcui  ea  pnrtio  ad  nutrc  pcructlirc  dcbtret  pro- 
ptcr  filiuqin  iicrcs  nuquicxtitiircti  Rurfum uuis  vnqnj  audiit  potiort  c(f« 
caufiiurisadcrcfcedi  111  hcrcditatibus.quj  fubll  tOti&is?  l.:.i.n.<J:ci  fojet  ius 
adcresc&di  tntcr  cohcredcs  ciTe  vcluti  taciti  quamii  lubftitttttoce  l.jil  itioej- 
At  ***«.(,.$  ImliAnut.dt  Itg.i.  id  tn  tucohtinct  cfi  iiideticictc  ci  ihcrcdis  pur- 
uone  fubftitutus  ncmo  fuit.  Scmpcr.n.fiibltitiiti:spr.rlcrtur  coniuniftotda- 
modo  cotingat  cafus  fnbfticurionis/.f  «idi  ttjlAmc:».  \  >.dt  1  ".J.&pupfmb;!. 
UnHt.^.mprme.Q  i  fin  Awi Altqutd.(j.dt  ttubte.ttOid.cutoi  ia  hominis  pro- 
uifio  tollit  prouiiionc  legi«,vt  vulgo  noilri  ratioctnatut  quoj,  rctcrt  &  (cqui 
sur  Mich.Crall.m  $ .fub/iimttt.qinji.z*.  \bi  addit  iiic"  quoq-.plactrcintcrpi  1 
tibus  invulgari  ucita  copichcfa  inpupillan,&:  quu.e  uidiitinac  id  cli  ta  rtil 
qualiusaliqua  fangmnis  vcladle^tionis  concurratquxpro  iure achiicftcdl 
hiccre  vidcatur.  QuodcV  igo  libctcr  adiiuttcre  11  pciinjiHic  nnlu  pi.iM  aii- 
qui.cllc  uciti  vulgarf.  Adicci  dimcd»  tbtingM tA{iw  fub/iiiwiorm  quia  li  y'a 
ribus  iimplicitcr  iniiitutis  alius  liinplicitcr  (ubiiitucrctitr  is  nu  ti  vni  ex  111- 
ftitutis  quam  toti  grjd.it  vidcrctur  utbflitutiis,  vt  cx  comuni  c6i.iudii  Cr Jii. 
dttl.qitefl.t^.irt fin.ptobnxittfttx d./.quidA  AtOtti  116  ncgat  Uart.ionugcic 
casti  fubfiicutionism  propofitafpccic  (i  poftliu.natui  lucnt,\  htrciira  <i  vt 
ipfc  loquitur  nu  adicrit.  Alioqui  nec  It  matct  m  n.cr!io  no  clict.admitti  dc- 
bcrct  fubftitutus  qui  codicioc  dcfectus  fiiifsct^quc  tn  adtnttri  vult  Bar.fi  uia 
tcr  antc  filiudccdicrit.  Curn6crgoaduittttti:i  bmatrcin  mcdiociuliett 
Quiqulin  co  quoqjcrratBar.ac  niultogtauiiis,tj>  putjil.ibiiitJtu  tubcaccl 
dtcioiic,/*  ptlibnmm  no  nAfttimr,  admittcnduc-it  c\  fJtita  vtilgari  erii  na'o 
po(Uiumo,finiaicr  m  incdionollt.Q^iacniiiirationc  j  otadu.uti.tii.n  dclc- 
cit  caius  inque.noniinatim  hicrat  fublhrutus.  lnniio  utccdiicfi  m  lloinoi.'  > 
vidcri  cfi  itibftitutuncquidcfubcodittonc.vt  in  diuerU  ficctfpct  crirfpodtt 
ModcfL  tn  l.cemmidtpimi.io.D.dt  liktr.r*-  ftflb.  Deili^lKMC  •  cilctu  ftirc, 
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if  2  >  Vnde  Bartolu*  haufcrit  vulgarem  iftamtacttam  quam  inducit  non  ex  pv 
pilljn  c:  pn  D.i.fcJ  ex  vu!:*ari  cxprcifa  quidcm,  fcd  lnaliutnnominatiiua- 
lum  tactj.  Scio  vulgarcm  fuMlitutionem  factani  vcrbis  illugcneralibtts, /1 
btm  Mflittf»cnmincrc  duos  calt.s  qui  \kh  fpccialitcr  cxprcUi  non  fint,pro 
cxprt(Iistan:cu  lnbentur,cafu*n  fcilicct  nolunutis  5i  cajttm  impotcntix.vt 
imei  prctcs  lv-quur.tur,cx  quiUi.s  catibus  qui  poftcrior  cft»  aliosquoquc  plu 
rcs  fub  fe  oontinot ,  Ctta)  varhs  dc  caufis  ficri  pofsit,  nc  is  qui  inftitutus  fuir, 
pofsit clic  hcrcs  ctiilt  inaximc  vclit.  ScJ  ncgo  fubftitutionc  vulgarem  h&i 
cxprcfsc  in  cafum  nolunt.itis  rrahi  poflc  ad  cafum  imnotcntic  aut  c6tra:neq; 
vcro  minils  nccciTom  cflct  in  hanc  rcin  conftitutio  ahqua.quam  fuit  necel- 
fompoteihs  coftitutionts  D.Marci»vt  cafus  vulgaris  fubftttutionis  factc  itn 
pubcri,trahcretur  ad  pupil larc.QjloJ  fi  nccpoit  illaconftttutionccafuspu» 
pillmis expicflusti  alit  p6t au  vul^-arcnui.vt  loquarapcrtius.fi  vulgarstaci- 
u  nulla  cft.cua  qua:  cx  pupillari  cxprciTa  inducatur.qucntadmoduin  in  prar- 
ccdcntibus  contra  urtct  prctes  i  nobis  difputatu*  cft.qua  rronte  poiTumus  in- 
duccrc  iinc  it;r«  aut  >nu:cac  finc  cxcn-plo  noui  Htaiti  Vulgarcm  tacita,quc 
cxaha  vulprt  in  COntrarium  noininatnn  cafittn  cxprefla  colligatur/  Adiic 
quod  cu  in  Ipccie  d.l.vh.  f.4r»n/?.cr/»<£//.poitliuiiius  natirs  patri  hcrcs  fiic- 
rit  filUS  &  nccc(Tsrius,iKC  wiqtuatit  ipfc,  atit  ahus  qtiifquani  ipfius  nomine 
abftinuilfc  proponatur,n;ilIus  vclgari  fubftittitioni,iiuc  cxprcl|jr,fiucracirj- 

.  Jocus  lciinquitur.qtic  nimiru  nunqua  tit  nifi  in  i.ifiini  n6  agniuchercditi- 

thjftfl  sdui.t.C.dt  tmfmb.dr  mfyfobfU.ex  liiniU.^D.dert  «iir.Ti- 
tutnq;  abcft  vt  diccndu  lit,  cum  Bartolo  m  pcditu  iutflc  lus  fui  hercJispro- 
ptcr  adic&u  cxtrancum  cohcrcd£,vt  c  contrario  vcl  cx  vno  tllo  maximclo- 
co  probarc  liccat.  Snu  hcrcdcm  ctiam  cui  cxtranctis  cohctcs  adiectus  ftt.no 
co  niintis  fuuni  hcrcdc  •uancrc,  &  confcqticntcr  110  fi.lilm  ipfo  iurc  hcrcdc 
clTcquauis  fc  abftincat,vcrum  ctiam  i prctorc  locu  hcrcdis  habcn  in  omni- 
bus  fi  fc  non  abftinucnt.Ncc  cnim  dubitandum  cft  quin  fiuc  Vlp.&  Papin. 
fiuc  Iuftinianu  confulas ,  adtnittatur  fubftittinis  in  ca  fpccic  qua  tractamus, 
non  cx  vulgan  iubftitutionc  cxprclta.qneproculdubio  dciiccitnato  pofthu- 
mo,cuni  tacta  cllet  fub  ca  (.binionc,fip»lihumu}ttoHnsfe*r<tmr,nc<\\  rurfuxn 
cx  vulgari  tacita  ,  qiif  omnino nulla  cft,  fjlte  quc  cx  vulgjri  cxprcila  induci 
quc.rt  attt  dcbcar.fci  cx  pupillari  ucita,qni  cx  vulg  ri  cxprcfsa  chcit  no  co- 
iciiura  voluntatisaut  intcrprctatio  prudc"nun,fcd  autoiitas  coftittttionis  D. 
Marci»qux  linon  cl»ct,  nullomodo ccr:cfiibftituti!sadntitteretur,quod& 
cztcris  ouuiibus  intcrprctibus  cotra  Bart.vidco  placcrcqui  has  Bartoli  ani 
bagcs  &  phantjlii  vocant.  Ncq;  tamcn  potcft  ca  coftitutio  faccrcvt  omni- 
modo  admittfidus  iitfubftitutus,fcd  ita  dcmu  fivcl  pofthumus  cditus  n6  lit, 
<|uo  cafu  non  cx  tacita  pupillari  adrtiittitur,  fcd  cx  vuJgari  cxprcfsa,vcl  natus 
quidc  fit  pofthumus,fcd  antc  ipfii  iii.rcr  dcccfscrit.proptcrcocurrcntcs  hoc 
cafu  pro  ;r.atre  ill js  facti  circuitanti as»  dc  qtiibus  fupcriorc  cap.dixitnus,illi 
pr{fcrtnn  qmiatrc  impubcrtspatcripfi  impubcri  cohcrcdc  cx  partc  dcdilTct. 
Indc  niq;  potifllniu  ht  116  vt  voluntas  pauts  rctragetur,nc  vulgarts  cafus  cx 
05ftit.D.Matci  trahatur  a«l  pupiliarc  [alioqui  116  trahcrctur.ncc  (i  pi  cdcftj- 
dta  cfsct  matcrjfed  vt  Voliius  rcfragctur  nc  trahi  poffit  in  preiudiciu  inatris, 
cui  fi  propricfubllitic  parrc  patcrrchquit.multo  magis  luduofi  impuberis 
tihj  hcrcdiiate  fidui  rchiiqucrc  voluifsc  iiuclligirur,qua  tamC  adcinifsC  dicc 
du>  dic^ii  in  huc  quoq.cajji  fupcrftttc  matre  fubftituni  nniuCse  crcdcretur. 
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Dc  aliavulgariucita  itemq  tcdc  pupillari  oua?  incompcndiu.j  c  mttQetOl 
an  cxcludat  inatrcni  poftca  dicemus. 


ERROR  SEXTVS. 


Dt  fnbfiitutitnt  vn!ran  mixtd  vt  t/attnt,  pttrtim 
txprtff*,ptttttm  UtitM. 

^Rimvs  tutc  Bartolus  qui  triplieem  fccit  fubftitutionrro 
jyij  vulgarem,  vnamcxprclum,  altcram  tacitam,  tcrtu  inixtarn, 
^^id  citpaTtimcxprcitam,  panim  tacitain.  Etrurfus  cxpr cfta  11 
l^rtp rripliccm.Vnam in gcncrcid cft  vcrbit gcncr.i!ibus,qua!cm 
i"^  cflcvult  camqturcontinctur  fub  rcuproca  &  compcn  li- 
&cUverr»isccncralibus ,  ncc  fpccialitcr  collata  in  cafum  vulgaris  fubftitu- 
tionis.hoc  eft  non  agnitar  hcrcditatis.  Scctindam  in  fpccic,  id  cft  qttar  lit  CX- 
prcfla,vcrbi»  fpecialibus  illts,^  htrtsnan  eru.  Tcrtiam  lingulariterS:  in  in- 
diuiduo,  quar  vcl  vtromquc cafum  volumatis  cV  uiipotcntiar,  vcl  al-crutrum 
continet  nominatim.  Tacitam  illam  quar  lit  ommno  tacita,  cuiufmodi  ait 
efleUlam,  quj  continetur  in  pupillari  cxprelutaaa  inciim  cxprcflim  ca- 
furn>./i/iiM«  httts  trtttfjrinpuptllstittMtt  &ttt<ftrtt.  \\\oc\n\  li  ouuiu  lit  prior 
i\lapar»conditionis,/i  btrtt tri t ,  volunt  nolhi  vulg.ircm  illam  tacitam  rjuar 
/iibpupillari  exprcfla  contincatur.non  cflc  omnino  tacitam ,  fcd  potius  ex- 
preflam  s/crbis  gcneralibtis,  cV  habere  cfrecluni  cxprcllar  fubftituttonis  vul- 
garis.  Mixtam  dcnicjuc  duplkcm  ,  vnam  cjuod  ad  vcrba  quar  lit  cxprclfa  in 
generc,&:  racita  in  fpccic,  qualis  illa  cft  quam  idcm  B.trrolus  conflituit  pri- 
nnm  fpeciero  cxprcllacid  cft  quc;  in  rccirjroca  &  comnendiofa  contincatur. 
Aliam  quod  ad  cafus  cum  aherutcrtantum  cafus  cxprclluscft,  vel  nupotc 
tiat  tcJ  nohiatatu.Ahcru  enim  cafum  quicxprclius  non  fn,in  cxprclfo  con- 
tineri  vult  Bartokis,(iuc  in  hereditatc.tiuc  tn  lcgatis  Hat  fubftittitio.  Sctj  ra- 
men  hoc  ita  dcmum ,  fi  fubftiturio  facta  fit  in  vnumcafum  fub  conditionc 
ncccflar  ia,  qtialis  ea  cft  quar  ponitur  in  tormul.iGalli  Aquihj ,  fifiiiiu  ratiu 
mt  vittc  martttm,non  itcm  fi  ftib  conditionc  voluntai  ia,  cuius  prnprium  ius 
cft,  vt  implcridcbeat  in  forma  fpccifica.  Itcni  fi  ta;ta  cvtcnfionc  dccafu  ad 
cafum  remaneat  eadctn  fubftitutio,tam  tn  pcrfona fubltitutuquam  in  perfu- 
ru  inftimti.non  etiam  fi  varicntr  pcrfona  altcrutrius.  Dcuuiuc  nifi  pr<  ptrr 
huiufmodi  extenlioncm  ficrct ,  vt  eaperfona  excludcrctur ,  quar  a tcfiattirc 
magis  dilcctantiflcr.  Ita  Bartol.ad  eU.i  rjr  *&bftm*ttr.$.fi  fiuu.it  vu^.r? 
f»p.f*bfl.&*il.G*llw.^t!rr]ttt&ftiAntnm.&tltb.(fr  />o/?/n»»>.ciiiiis  totarutra. 
ditioncm  hanc,vu]go  a  cctcris  probatam cflc.tcftatur  Mich.Grafs.in  lie.Si- 
$tnt.^  f»t>fttuii*.^ntf}.^.  Quam  tamcn  falfa  &  incpta  iit,puto  ex  iis  i\ux  :am 
di*imus  (atis  apparcrc.  Namcum  probauerimus  tj.ot.mi  nutlain cnc,  qu.i 
ex  pupillari  eaprcfla  induci  poflit ,  nc  quulcm  poft  M.trci  conflirutiouem, 
illud  omnino  fcquitur  mixtam  nullam  ctlc.  Quoi  um  cnim  fimplicia  ntil- 
!.i  funt ,  corum  nequc  mixta  vllacflc  pofsunt.  Ncc  abfurdiiis  quicquani 
dicipotcfl:  >  quam  vt  f  ibihtutioexprcflim  facta  in  vmim  ciluni,  poriiga- 
tur  ad  altcrum  -  citra  vllam  ccnftmitioncm,  cV  fob  intcrprctvuii  noftrorum 
autoiiutc,  vt  cx  co  conlttt  miod  antc  diuiMatci  conftmmoacu»  nc  quiiljin 
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vulcaris  ttfiu  tt.dicbatur  ad  .pupillarcm ,  quamuis  puptlli  raagnus  fauorid 
fiu;    L  vnicitti  ri!.M«  Lrc  tui  e.in  principdt  viUg.tjr  pupili.fubft.  ltcmcx 
eo  quod  antclurtiniani  cnnlhtutioncmin        C.dc  pojlhum.  btrtd.tnslit. 
MfitlUinus  inftiturus  irt  eum  cafuni  mio  nafcerctur  viuo  patre  ccnicbatur 
prftcTiru%<l>  natus  t.iillct  patrs  iiortuo.r.ftcmtii  JctilUvnacx  q»inqtiaaia> 
1 1  luftintani  JecUtonibm  c  >n::nens  ius  n.>uum  &  iunt  vetcris  corrctonfit 
Vtappai        i.c;mrno,iil  ii/ii  .i  .[}.de  iti>.(j-paj'ib.\d<ic  LPdtnS*Herimntm. 
i  i.in p'inc.dc  c»nd.& demtr.ji.Y.i  vcro  qutd  limilc  aut  communc  habet  htc 
cx(\xs>ftbtres  tffe        cutn  illo./I htrti  tjfe  nonpotenf,  Namquodau  Bano- 
l.is,p.tru  tltc  no'.ie,!<nori  pi)f'e,cx  !.}.^,v(iu.D.de  proturdLnon  pcrtinecadccV 
Jitiones,qtii>cms  nitttrx  cftc>vt  in  torma  Ipccitica  Kiiplcri  dcbcauncc  Bat- 
tobn  ipic  d.rtiutur  i.ijm hei tdt. ^.if.L M dHtm.^.DM.totii.& dtmonll. Ilh 
atitctn  dtftia&io,  An  ncccilanacunJitio  iiyon  volunuru  prorfus  comme- 
titia  cft,  ncquc  cafuni  aut  cxctnpluui  vUumJiabcrc  potcft  in  vulgari  lubJh- 
tuttonc,  in  qua  (lc^tnccclhutmi  cft  prarpont  ciinditionemnoagoatxriere- 
ditam.ita  vi>luntarutni,.tn  u^|tir.taiiscaliiv  :i:tl.ii,an  impotcnuir  tajitutntan 
vcrb  vtcrquc  cxpnniauis.Npc  luoucti  dcbutt  B.triolit»  cx  co  quoc|  lcrrptutn 
crcdulit  in  AJjGtUm.iy.^.cj  yuidji  tAntum.  In  tormula  Calli  Aquibj  vpinh 
cjluiii  p>>nigi  adaium..Nainin  bac rauotination&triplot BajttQit.crroc.cft. 
Ptunljhqu- <d  putat  ncpotcn  Aqut!..u:::-n  >:t  .cn.urn  ctll-  vulgarera /qbfti  - 
tutum,  cuin  tamcn pafTim  a Scatudai&i  aliu  (.irccomulti*  liicat;:;  irilti:u:.:s 
totid.l,(j^iiu.tjr  in d.t./i Mdttr.i$.}.fi]iliu4.dt vulg.  ey  pup.fnbp.n\in<\nm 
fubihtutus,qiiippc  cui  primogradu  ,5c  loco  nou  lccun  i  •  vt  tubftitutisom- 
iiibtis,dcfcrttir  hcrcditas,n>iamui»  filiutn  quoqtic  inltitui  ncccflc  Ht^iXCai.- 
.iM«vMf<h<««nccpofsit  vnquatn  itcri  v;iilius5c  ncpos.ui  iicrcciiutemft- 
iiiul  adtiiinantur:  qua  rattoiic  du<j  iicrcdunt  gradLisclfc  dicuntur  in/.«a»i» 
tfflsmtntt.iJ.D.de bertJ.i»jlu.\i  cxphcaumuis  !iir.<).Ctntcn.Csp.il.  Sccun- 
dus,quod  cxiftimat  Bartolus  cant  cifc  Sc.cuolac  lcntentum  in  d.  J.  efr  awidfi 
t*ntu'n,  vt  caftis  vnusa  tcftatoic  cxprclfus  111  iomiula  fulli  Aquiltj ,  ad  ahii 
non  cxprclTum  pomgatur,  quod  non  na  clt.  ld  ennn  tanturn  iibi  vult  Sci- 
uola«quamuis(jalli  Aquilij  forniulaconcepta  litm  cafutn  mortisduntaxat, 
tamcn  ad  limilitudincin  catus  mortis  pcrmittcndum  clictcftaujri ,  vt  ahos 
morti  limiics  calus  cxprimcrc  pofsitpcr  quos  xqucfjat,  vt  tilij  pcrfona  non 
obtict  nrpoiitquoimiiiif  nafcitur  i!!c  taushcrcs  auo,quod  ctum  plurtbusa 
nobis  cxpltcaturr.  cil  di£L.itb.^.t»p.\.  1  crtiils,  qu6d  cumSxxuola  in  d.f.& 
tjutd  ft  t*nt'um,mm  putrigit  calum  mortts  ad  alios  quoiltbct,  fed  tantum  ad 
liruiles ,  id  eft  cjin  .cquc  lint  calus  inipotentix ,  &  pcr  quos  fut  ne  filius  cx 
quo  fperatur  pofthumus  ncpos»patri  fuo  fuus  hcrcs  cfsej>ofsit.  Bartoius  t»- 
men  cum  porrigit  ctuni  ad  cafum  noluntatis.  Quali  dctcndcnda  fjtinftjtu- 
tio  ncpotis  Aquiliani  >  ctumft  tihus  inlhtutus  fupcruixcnt  patri ,  ncque  ta- 
mcn  iplius  hcrcs  cftc  volucrit ,  quod  ccrtc  ndiculmn  cft  ,  cV  a  iuns  rationc 
quz  Galii  tcmpotibus  vigcbat.alicnum.Siquidcm  non  potcrattuin  inilitiii 
pofthumi.s  nili  qui  fuuscfset.  Suus  a:::c  .:  c:sc  n>>u  potctatncpos  qui  antc- 
ucrtcbaturapattcquintuiiiltbctfcabftincntc.  Ncc  melius  cltaliud  argu- 
tnentuni,quodadtc*it  Bart.-dus  a  l.Tttitu.  15       D.todtmrtinl^deltbtr.  & 
ptilhum.  Tantiun  cttim  abcft,vc  vcrutu  lit  quod  tllc  putat,  fv  poft  cum  ca:- 
tcn  vulgo.in  ca  fpccic  iauorc  tcluincnti ,  &  proptcr  tgnoranuam  tcftatoris 
natum  habcri  pro  non  natoiquali  tclutor  haud  dubicfuctUalitcr  prouifu- 

rusii 


■  dec  a  n.  x  xx  1 1 1.  r.  r  r  o  r  vi. 

rusfi  icinifsetiMtum nucm  invrcro  cl:cui  lcbar.  Vtcccjiiu..:,  r^ialii 
ru>cmcmoucaturPauiiii,ncc  moucri  por.icrn  jo  cjiii  irrftitutiotitm  iuk  ci- 
utli  defmiciidam,  qusim  qnbd  cditus  luilsct  partus  antccjuaiii  ceftamcnruui 
fcobetctur>cum  cxcoricrct,vtnon  pofsct  vidtn  inftmitus  p.Jliiuniiiw.,;  ■ 
nus.quieoiurc  inftir-ii  nuliomodopotuifsct,ncca  v,  >lctc  rcftat  .rc.  Auco  vi 
dnbinndicauiaca  cftet  apud  Pauluin.quod  tcitacor  ncpus  ,ut  liliii  infiicuii 
fa,tanquamalicnumpoiiIiumntn,  tum  tcftauicnti  tcmporc  cditil  illci  tuif- 
fcignorarct.Hoc  cnim  figniiicant  vcrba  ilh./ir ■/  ijwnn-r  ttfimtt,Ob  idq; 
rmiacJPBruil»|c«^it^  qiiamxncptu  rcfbtoxn 

cnira  cfsct  antc  fcripcum  tcftamctitum,fcd  tonrra,n  1  dcinunt  vaic  re  li  ctjjxa 
cfsct  prius  quim  tcftarncntum  fcnbcrctur ,  hoc  tftide  >  vakrcquod  co  tc  - 
porc  tam  cisctcnixa.  lila  niquc  ratio  dubiundi  uuaiu  iioiiiiadicTunt.qubd 
kicncptis  lilius  non  videreturinfUtiuts,cutn  tcilimtnt:  vciba  rclawci».  t 
adid  quodncptis  in  vtcro,  tum  gcftabat  Icuifsiuu  fant  c  li,«.,:,iii6n  ,'rccdc 
corporc  dcquo  fcnfcrattcftator :  cV  crrornntu  11  clscc  ui  dcitionftrauonc 
CjUfot  improutfocucntufalfarepcricbatar,cu't:  cainen  vcntatt*  pnuiordiii 
aliquod  habuifsct,vtloquiturPapinianus  licct  in  fpccit  (bftMfaiJi ...  /.<«»/*- 
lm.76'9.h*rtt mtm.dtltg.t.  Cfteruui oullui ibi crjt  exprcfsnt  cafu*,nufli 
condictu  inquam  cf  ct  inihruuo  tollau.  Ncc  proindc  viluui  tx  co  loco  ar- 
sjLUH&ffltoiuiinpotcft  pro  Biitolo,  vt  probtcurinftitir..'-<r.t-.i,  vcl  fubitrt.i- 
uoncrntB  vnum  cafum  factam  ad  altum  porrigi  poise  vci  dcbcrc,  iibcuc 
Pauliinems  iV  latto  percipiatur,qtiancc  nosbcnt  pcucpcia...ui  cum  iic  ca 
fcriocbamus  hk  p.Co»rc7.r^.x.Mixta  igitur  fubftiiutto  vulgaris  qciodad  ca 
imwmt  eit.  At  neq;  quod  ad  vcrba.Na  qn«  fecunduiti  iiiccrp>  ctcs  continc- 
t..r  in  rtc:[  1  )ca,cV  m  copendiofaea  vulganswprclfi  >i,i.;,mo  cft  vel  peni> 
tus  nulIa.Lxprcfla  orr.ninocft,qiiereciproca,i.ciitupluiibiis  hcrtciibus  uri 
ptisiiluc  pubcnbtis.tiuc  iinpubcnbus,  teiutoradictit,  qfaimuui Jntfiitmf, 
vtin  d.l.q.l.t«htTtdi.4\.}.<jHidifirttl*i.&  f.f»i tttri.l.Liuiiu.+f.dt 
fnp/nir/i.  Subftitucionc  cnnn  vtilgarc  facit  qui.ic  n  conditio  \\\i,fmfium*t 
ktrtj  mn  rri/,(cd  no  cxprcfsio  c6.iitionis.Na  ipfum  (uh)iniitndi  vitIh;  pcr 
fcprulacu  fufficerc  potcit,ad  vulgaiofubftitutioncm  cxpriiucnda,  acii  ...1;. 
ctueflctt/*^4r«/rr,cilin  ptopriciiiillafitfubftiuitio  mli  qc»c  clt  vulgan».  >. 
quuic  fubftituup  nihvi  aliud  c t«  uua  lcainda  inftimtio,  v «1  quod  cMcct u  u.e 
cftfccudi  hcrcdi»iiiftit\itic.>vtcftflptid  VJp.o:  Caiu  in  Inftit.  ciq;  .il.iu  ..  a 
no cx  ortiinc  fcripturcdcd  «x-gwdii.Qradus  aur  cx dditioocvi  it  cu(  pri.i.. > 
gradii  dckiturhcrcditas,  tnituucus:  cui  vtro  dcfcrtur  lccciclogr.iJu,isdc:t,ci 
iubfticutus  vcic  itc.  Aiqui  ny  ■Ji)i^bItitiiti<'Dl  qoj  V(ilg.in  liyc  <ic c:n itio  v6- 
uc«it,ac  nt  quidc  pupjJlui,  qcna  ln#f;t<ful»ltuutgs  pupillans  ftpci  uift.tu.v.ur 
|tya»)oJn<OirALtt^ 

t9i\i.i%-$ft.i'm.dif. «l,lii  Jt  t/K^.lluqi  j  Utci  uctjcjt.il  lccujoJoto  cv  graJu 
hcrcdiras,ncq-.patrisneqvtilij:ii6pjti.s,  quia  vt>l  poni;nc:s  iijJticutu  puptTiu 
ftiiftcvtlexhcrcdatu.Si  infcicutci,ic.i  hcrcditaspjtns  jcitiiritur  lilio  c;u6ppia»J 
■4Attii cft  pau«  fupcrftke,atq;iui>j6cxttiij  ccci  licrcJcot.tillc.vti.jtp.t 
triniorHU.tilij  dtdiutm clic hcrcditas  p.;u. v,.:.  v:  u  ,  1  c-c  p.lt.apupilloijc 
(tratur  fubft|U:n>pupiUari,  i^anqtia.iicicU.ijs,  p«ti  uxil  i  tanqua  Ixtj.svibtas 
iilij  ,m  uu.i  pjrriniorwui.ujc>d parrisalioijado  tuittjtpuiatur.^d/i/i/nr/j.i,... 
fifil&^fb  ifnttrftmjfiiJ'  t*9"itHT*,"4,Ptl^' '  vcro  cxlicrcuatu,mlul vjiqul 
iwu»  cocaiu.^buiitiiius  iu  JicfCtiiutc  ^■au.^jjti  £;nc<;  ipli5  iabmuiius,^.: 
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quatcnus  fubftitutus.  Quomodo  igituraut  quo fcnfu poifct fubftitutui p«- 
pillarif  liici  fcciindogradus  inftittitus?  Ergonec vcrcfubftttutuscftfi  vc- 
rceft  vt  cll  qua»  inobiscx  Vlpiano  Sc  Caio  allata  foit  dcbVutio  fubfttttirio- 
niv.F-tconfc  |ucntcr  fatcndum  cftfubftin.ti<mtinomineftmpliciterprobtcfc 
vi  _•  irc.n  iubrtitutioncnitotain  figniticari,  &  nihilicfcrrc  ctim  tciutur  a- 
liquem  fiiiiplicitcrfubrtitucnt.ancumadic&ionc  illa  v*t^arutr,\t  vulga- 
nsfubftitutio  la-ia  iiuclligatur.    Qucmadmoduin  itaquc  ndicului  euet 
qui  Jicctct  non  eifc  omnino  cxpreflam  vulgarc  fubftituooncm ,  fcd  partim 
cxpreliam  partim  tacitaiii,quar  ita lacta cflct  Tuttu  btrti  tfit,T ttttStmpri- 
vmm  vulgarittr  [ubfiuu»,  qujuis  non  fuiflct  cxprefstm  adicfu  conditio  lila, 
fi  T um  htrts  non  t<  it ]  nam  &  oniifla  dicrione  vulgaru rr.folaiti  tamen  fub- 
llitutioncm  vulgarcm  non  ctram  fidciconiiiiillariani  fupradidis  vcrbu 
comincrt  vulgo  crcdnum  clt  &  rcdcpoftl_artolum_N-/.  Ctniuno.ttd.  vt 
attcftatur  Kmon.(^oiwi.v*riar.rtfoliu.um.i.cjp.i.num.4,.&  r.]  Ita  ncctnt- 
ni.siidicult  funtnofiri  qinvohmt  vulgarcmqux  m  reciproca  contire.tur 
mixtam  elfe  cV  p.irtiin  cxprcllam ,  partmi  tacitam,  ob  id  (oluin ,  quod  ooa 
habcit cxprciTam  fpccialitcr  conduioncm  illam ,fihtitt  *lttruitrnet\fru. 
Quul  eniin  aliud  cli  reciproca  fubftit>itio'qu-m  vulgans  mutua  cV  rtpir-k 
fubftitu:  io.'A  itt  ouid  potcft  rcfcrrc  ad  faciendam  cxprc  tfam  fubftirutionem 
vulgarem  an  condicio  iit  cxprcifa,qd.r  ctiain  cutn  omifla  cft,ncccf1a.iofub- 
intclligi  dcbcrct.Ci.iu  cnimfubftitutioquxlibct.dilpo.itio  iit  l.v4tiikg#% 
ilo.dt  vtrb.figntfit.  tritum  autcm  iit  vcrba  condtcioiuha  non  dtfponerc 
l.fl /juitfub  condicient.% . D.fitjuu  omiff.cttuf.ttftrm.  apparct  orftimandnn  cf- 
fcvulgarcin  cxprcifairt  fubftitutioncin,  non  cx  condittonalium  vcrbonim, 
fcdcx  difpofitinorum  cxprcfsionc.    SufticitiLVtur  cxprcrlum  cffevcrban 
fubfiuuthdi  nulla  etiain  cxprclTa conditione.   Nam6c folaeius  vc.btpro- 
prictas,  vim  cV  potcftatcm  cxprimit  vulgaris  fubftitutionii ,  q>  andoqmdcm 
cx  latini  fcrnionii  rationc  fubftitui  dicttnridomnc,  quodin  alfrius  h<cutn 
fubrogatur.Hcrede  antem  aliquo  inftituto  fieri  ncqmt  vt  alius  in  locuin  c- 
juifubrogcrur,  nili  m  folumeum  cafum,  quo  hcrcs  ipfc  non  crit :  proptc- 
rca.  quod  qut  fcnicl  hcrcs  f.ut,  ciim  fcmpcr  licres  mancat,  alij  locum  t-XC- 
rcamplius  non  potcft.    Qtia.  cum  ira  finr,  tacua  vtilgaris  fubftttutio nulla 
cilc  potcft  cjime  in  rcciproca  conrincatur,nifi  co  planc  fcnfu  qao  vcllct  qvm 
tacitamdtccrc  illain  quoqucfubftittitioncin  vulgarem  ,quac  ficfa.taclTct, 
StTttuu  htrts iton  ertt,  Sewpromum  fnbflutu.  tantum  ob  id  quod  ncutcr  ca- 
fus  fpeciaJitcrautvt  loquuntur  lingiilaritcr  cxprcflus  cflet,  ncqucvolunu- 
t  v  nequc  impotcntiar.    Quodvcro  ad  cam  pcrtinem  quam  noftri  volttnt 
jiicoinpcndioia  contincri,cam  fi  probaucronullam  ellc ,  rtatimctiatn  pro- 
baucro  tacitam  dici  non  polfe.Quia  quod  nbneft  id,ncqocexprcfsum  nc- 
quctacitumdici  pofsc  ccrttim  clt.  Nulla  autcm  efteprobaturfacilc  ,  non 
cx  c<>  folum  quod  ius  &  nouicn  compcndiofje  fubftitutionis  comiiacnti- 
ttum,  3c  Doctontm  noftrorum  impcritu.  mcrum  inucntum  cft,  vt  in  le- 
qucntibus  doccbitur ,  fcd  cx  co  quoque  quod  etiamfi  aliqua  efsct  compen- 
diofafubftitutioqualcinlibi  fingunt  intcrprctej , ciim  tcftator  iu  fcripfit 
Filuu  mtuthtrct  tfit,  C>ytndotunt}ut  filttu  mtui  dtttffiml itmm  fukfiuuu, 
nulluitamcn  vulgari.  lubftitutionisex  huiufmodi  vcrbis  ind-ttcndar  color 
cft,cumncqucmorsncquc  tcmpus  faciat  vo.garem  fubftttutioncirt ,  fcd 
Wus  cafui  non  agniuc  hcrcdiutit:  guicafmncc  exprcfsc  mcc  tacitc  con- 
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metflr  in  fubftitutionc  ta&i  tilio  impubcri  hercdi  lcripta  ,  qucm  fahcct  & 
rario  iuris  Ac  voluntas  teftatoris  impcrantu  vt  hcrcs  fir,luum  ac  nccclfanum 
heredcm  facit,nec  patitur  hcredcm  no  cllc  authcrcdis  loco  in>  habcri  qttod 
ad  hoc  vt  fubftimto  locus  fiat.fnifi  adiccta  lit cxpreffim  condicio  ill a,  fi ht- 
rtt  >w»er»/,quxexveriliiiiili  parrts  voluntatctum  quoque  implctur  ciun  ri- 
Iiusfc  abftinet,  tametfi  mancat  hcres  iplorurcst  luo  lococxplicauitnus.  ] 
Adco  vt  fi  patri  fiipeniiuat  quamuts  ab  hcreditatc  paterna  lc  ahlttneat,  non 
pofsit  tair.ladmitti  fubftirutus  ctiam  quivere  pupillaris  (ic,nili  murtuo  dc- 
inum  pupillo.  WJ.p«rrr/4ifi(Vf4/.  quoteinpujC  non  cx  ractta  vlla  vulgari  ad 
rnittrtur.fed  cx  pupiUari  cxpi  ciij.vt  probant  vcrba  dJ.ptittrf4m1luu.hx  quo 
locoorruirurn  mamfcftiisiuicconiicitur,  quod placct  noftrii  poftBaldum 
4dl.prtctims.C1lm  pupillaris  fiibftitmio racb  eltomitsis  i!lis  \cibitfi  hrrn 
trit.  vulgarem  contcntain  (bb  expreHa  pnpilbrr ,  non  clTc  ommnotacitain 
fedexprtiTatti  vcrbis  generalibus  irliabcrc  efTtvcum  cxprcllj  fubftituttonis 
vu]garts,quod  Sc  rcfcrt  6e  probat  Mtch.  Cr^jftn  f.fubftttHtta.  futfl.-'.  nn.  6- 
Nam  in  fpecte  d.lfditrf^mihdc.  omiiucrant  vcrba  ilta/i  htret  ern  ncquc  ra 
men  {ubftmitio  vfla  vulgaris  clTc  lntclligitur  pro  fubftituto  pupillari>nc  qui 
dcmucita  nedum  cxprdla(&  obid  non  admtttitur  fubllitutus  \iuo  pupillo 
quamumuis  abtcinentcqui  tamcnadmittcrcui  I:  110  ad  hcrcditatetii  faltcut 
adbonafip  er  cxpreftam  vulgarcm  fiibltitucus  fuiflct  l.tx  ttmr^clu.^.D. 
dtrt  MubtJhntnm    liquaalia  rationc  iinpedirctur  nc  viuopupillo  iitccc- 
derepttripoiTct,putaquod  lubftitutionis  pupillaris  condicio  mortc  pupilli 
dcmonftraffct  ,  adhuctatncti  diccndum  cfltt  laJtein  dcfuncto  m  pubcrc 
admmendum  lubliitututii  ad  pjtt  is  hcrcdit.treiw  ncc  togcnduni  ctiam  fuc- 
cedercpupiyo  fi  fortc  pupillarcm  licrcditatcm  fuipccum  habcrcr.  Nam 
&  idiptum  eontingcrtt  li  illc  inipnbcn  pcr  vulgarcm  exprcll.iin  iubftitutus 
fuitTctjcUin  per  vutgarcm  alij  quim  teftaton  fucccdcrc  ncmo  polstt,  tantiun 
ibcfrvt  fit  cogcndus.Et  umen  placet  liaolenoM  d.i.p^ttrf^miiiM.  in  omni 
«retlieno  quod  patris  aut  tilij  ttiit  fubftitutum  obligan  ncc  ci  pcrmittcndfi 
rt  fcparet  hercditatcs  qux  in  pcrfona  impubcris  fcmcl  luncta  tucrunt.Nc- 
pequia  non  cx  vulganvlla  (iuc  cxprclia  fiuctacita  potcft  fucccderc  qm 
cxprcfsmt  popillariter  fubftitutus  fuit ,  fcd  unriun  cx  pupillari  exprclfa :  vt 
modo  rhccbamtts.  Qjiod  lipupillansctumcxprc-lf.»  fiuccondicioncm  tl- 
lamhabeat/Z  h tr c t  tnt  ituc  non  habcat,vulgirt'ni  nuliamcontinttnc  qut- 
dcm  tacitam.mianto  mintts  continebitca  qtta:  ab  interpretibiu  c«titpcr>- 
-    Ciou  appcllacur.qux  ncc  aliocolorc  potcft  vidcri  continerc  quam  quij  c6- 
rincat  cxpreffam  pupillirfi  faltcm  vcrbis  gcncralibus  vt  loqtitmtur  intctprc- 
rcsojux  tpfa  vt  lidem  volunt  continct  tacttam  vulgarcmcx  .Varu  conftttu- 
tionc.Quanuis  cnim  farpius  dixcrimus,in  quo  pci  Itamus  conltitutone  Dmi 
Marci  factutii  non  clfe  vt  cafus  pupillans  trjhaturad  vulgarcm  fcdc  con- 
..  trario  tanttim  vt  vulg.uis  in  rauoic.n  pupillt  tralt.1t.1r  ad  pupill.ircm  ,  ivaior 
Umcn  crrbns  prartcxttis  cft pro  itsqut  tacttam  atiquatn  vulgitciu  111  pupilla 
4  riexprcifacontincri  volunt,quamproiisqui  in  compcndiola.  Ctlin^Iarci 
,  coftitutio  de  vulgiri&  ptipillari  fubftitutionc  locuta  litdicct  non eo  fcnfu, 
t  Decotnpeftdiofa  vcro  nuliomodo^vrneqiiea 'iuiquifqtiam  ex  prudcntibus 
noftris  aut  exImperatonbirs.Scdde  hoc  latitisnobis  diccndil  critcu  tracts* 
bimus  dc<6pcT»diofaicde  rcciproca.Ij  igitui  cocludanitis  vulgirc  fubftitu 
,    "0116  vniUs tantiiin  cflccV:  jjencris  i\:  fpcctct  qux  tctiktc  rit  tn  cafiipi  116  jg- 
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nitat  liercdiuti*.  nccqtucquam  rcferrc,  an  c.ilum  illuiu  tcfutot  cjprclf. 
mi  vcrb  hcTcdi  lcnpto  aliqucm  fimplicitcrftibiiitucrit,  fiue  pubcn,ftuc  im- 
pubcri.  Nili  quodcum  nnpubcri  vtrouis  ntoio  facta  vulgaris  fubltiturio 
cft.cacx  D.Marci  conitituttonc  pupillarcm  quoqiicconiincwjon  ctiictim 
taaactt  pubcri  vel  cxtranco.  Ncc  rurfum  anfubltittitio  tacu  fu  gcuculatcr 
:n cafum  hcrcditatis non  agtwur nullo  evprcii',»  Ipcciali  cafu,  tiuc  nuhinnus, 
fuic  impotentix.An  vtroqjofu  1U0  exptclii->,an  altcr.ttroUntu.u.Niiiquod 
cutn  altcrutcr  t.intum  cxprcltis  fuit,  aitcr  qiit  onu ifus  ctt  pro omitfo  rubc- 
tur,  ita  vt  licucniat  non  eo  magii ydmittat-.tr  iubfttrutus  tanqtuconditioue 
dcie-flus,  prxtcrquam  fi  impubcn  tacta  ftibltttutio  iit,quo  cilu  vulgarii  ctii 
111  v  nu  duntaxat  cjfum  lacta  pcitndc  traluturad  pupillaremcx  Marci  coniti- 
tutionc  acli  vel  ftmplicitcrncutro  cafu  cxprcilb  vcl  tn  vtrumqi  cafuin  nomi- 
iiattm  facU  clfu^./.  vU.Q.&ttnjlu.ttr  f*W-  I-odem  pupilli  fauorc qui  con- 
ititutioni  caufam  dcdit ,  hanc  quuquc  intci prctaiiouc  vcrbu  cuitltituuoau 
nonrcpugitanttbus  induccntc. 


ERROR  SEPTIMVS. 

Dt  vulgtTifubihtuttoncfiilj  fiUof*mliM  rtfuiuntii,  vtlftr 
tnttinUnm  btredt  ontu  reltrntndd  iitredtuiu, 

fi  hrret  nontrtl. 


|  C  k  i  b  t  t  Iuliiniamis-M  jj.vlt.l niUt.de  vulgsr.fmiriu.vcibii' 
\i,fthertt  non  f  n.',qux  m  vultjut  fubltitutione  adiici  iolcnt  iieo 
qtndem  qucnt  aitcno  iun  1'ubicCium  clfc  teitator  fcit  >  itaeffcac- 
I  cipicnda.Si  netjuc  ipfe  hcrcs  etit  nequc  alium  hcredcm  cfrccen-.. 
In  co  vcu>  qncin  patic.iitamiJus  clfc  aibttratir,  i!ludfigniticarc.  Siherc- 
ditatcm  ftbi  vcl  ci  cuius  mri  pollca  ftibicctus  elfe  ccepcrit ,  non  tdquifiettt. 
Qjod  cV  ante  Itiitinianum  icripferat  lulianus  in  /.  fi psterftmtlnu.^o»  D.i* 
htrtd.tnflu.vb>  trac*tat,l*i  patcttamilias  1  itium  qucm  ingcnuum  cifccredc- 
bat  hcrcde  lcripdrit,  ctqtic/»  herer  nm  ejfei  Scmproniuin  lubltuucrit,  dctn- 
dc  Titius  qttia  kruus  crat,  uilludomtni^hercdititcm  adicrit,  Scmproniuin 
uipattcm  hcrcdiutn  admtrti  cV  idcirco  duos  frmiilei  in  hoc  cafli  tacicndos 
clfc  ita  vtas  intcrcumqui  donnnus  tnflituti  hcrcuis  fueritcV  fubftitutum 
zquts  porttonibus  dimdatur.  Sicemm  locus  illc  lcgcndus  cli,  &  corrigen- 
dus  vt  icliciter  &  przclarc  Cniaciiu  noftcr  obfcruauit.    Conftatque  cx  co 
quod  in  l.fe-J.  fubncitur  r\  P  imponio  ,  com  Parthcntuf  quidam  Cxfirii 
fcntus hcrcs (criptus  cflct  Un  -piit)  ingcnmis  ,  &  Grm  is  tulfu  hcredrtatcnt 
adnlfct ,  diuifam  poitea  hiilfc  hcrcdiutem  intcr  Cxfarcm  &  cum  qui  Par- 
themo  f.icrat  f.ibl  tttutus.  Non  iniquo  tcmpcramcnto ,  ciim  mcra  iuris  ra- 
(M  ttccrct  pro  domino ,  attcitatoris  voluntaspro  fubftituto.    Quid  cnim 
aliud  cftdiuifam  tuufc  hcrc  nutem  inti-i -C.vfarca  &  fubititutum  ,  qiiim 
quodvuit  Cuiacius,datum  fcmiltcm  vnum Carfari  a!ium  fcmiifena  fubltitu- 
to ,  non  quod  volunt  intcrpretcs,  ideo  ricrt  duo  feuuucsjvt  vnus  intcr  do- 
ntinum  fcrui&  fubftitutum  diuidatur.ahus  totusdominofoli  dctur.  Qtiz 
diitnbutio  nullam  prorfus  iulict  rationem  ctlm  tamo  maior  cife  debcat 
Cuior  fubititutiquamdoiitiniiquatito  potior  cft  catcrts  oiuuibus  volun- 
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kterprcundis.    Tcftaror  autcm  non  potcrat 
tuerct  cum  quem  ingenuom  cfTc  arbitraba- 
non  tannlm  volunus  tcflatorit,  lcd  ctiam  vis 
hcrcdcm  non  cfle  iUum  qui  cum  lcruus  iit 
Bx  fibi  hcrcdicatu.Et  quod  lacit  hcredcin  do 
He  fit  Sc  cx  concurrente  volunute  tcfutoris  co 
ptlilc  in  codicione  hcrcdis  inflituti  non  cx  vi  8c 
aliud  (igniticare  polllint  quim  quod  tcftator 
Scdtoietabiliscft  hiccrrorinterprctumcui 
dcdic    Etfi  non  facilc  ignofco  interprctibu.t 
tncndoufcciantibasnecinco  Laborantibusvt 
uid  contrararioaernlegibuscautum  videatur, 
Aciudicio  carerertt.  At  terrc  illud  non  p<  >  il  itm , 
kdi  occafionem  indc  fumpferint ,  exiffimantes  1 1 
liJmm  familias  heredcui,ciqucfubfliruerit  vul- 
lucrir,excludi  fubftitutnni  quafi  condicionc  de- 
idiandtj  fccerit  heredcm  patrcm.  Hanc  cnim  com- 
tnionein  tcfltatur.  ^JM uk.  Craff.  tn  $.  fmbfittuttt. 
im.  +  .ptft  ^Alrx.in  diti.l.CHtapTispanjt.nurn.q.cr 
tt ^i^/./itiy^.Qiixfcntcntiaquam  falfafit,  ratio  ip- 
itn  confirmcnt,folaoftcndu#  Nccenimfieriipotelt 
■dcm  patrcm  faciat  repudiando,qucin  taccrct  adcundo. 
bfurdum  non  cffc,vt  quantum  ad  hocnihil  diflct  inter 
ationcm.  Nonuificioriucomparauim  eftccx  rattone 
m  hcrcdcm  inflini  tum  patcr  hcres  fieri  poffit.Scd  dico  nbn 
gere,  quaco  fi  filiusadeat  hereditatcm  &  quidem  iuffii  pa.- 
31  idco  pratccdere  neceflc.  cft  vt  aditio  vakat,cx  ciquc  hcre- 
l.tjut  m *'.ttnA.6. 1.fifait mtbt htntt.  ic. mjfnm.  & ftff.l. 
.D.Wtf  Mftttr.btndtt.  Nam  ncquc  fcruus  hercs  inftttutus  a- 
fuum  fatcrchcrcdem  potefr,  quam  fi  adcat  iubcnte  domi- 
uc  voluntas  cocurrat  6c  domini  &  fcrui»  cum  pofsit  fcruus  fi 
e adire  atquc  iu  locus  uccrc fubftituto  d.l.yC.dt  btrtdM- 
'itn*.  f.  vlt.  slim  L  tnm qttimtt*  vtrt/trnm.  de  scynir.bertd. 
icia  fcrui  nondicam  repodiantishcreditatcm  cuius  fctlicct 
non  habct,fed  nolentis  adirt  non  iolum  hcredccn  nonla- 
dctiam  vfquc  adco  nocct  domino  vt  apcriat  locum  fubfti- 
its  diccndum  crit  repudtationc  filij  familias  polfc  taccrc  hoc 
cmiXa  &  in  co  plus  iuris  habct  doiritnus  quam  p.ncr.quod 
ranti£e  inuito  acquiritur  pcrfcrnu  cx  omnibus  pcnccau- 
cctcris  prztcrqua  cx  hucditaria/.ffM.il.D.Wr tttf.rtrJUm. 
61. dt  verb.tbltgjr^n  ct  1  i  pacri  pcr  filium.Et  c  cdtrario plus 
fkmilias  qua  feruus»  in  hpc  quod  patrc  nolcmc  fibi  acquiri 
quifmonis  capax  cft,cuius  omnino  incapax  cft  fcruu<.  Lttti. 
mpf*ter.^?.'D.*d  SC  .TrtbtlLLi.C.ejm  sdmttt.nd  bcn.po/ft/i. 
pdiit,vtfcnp!imus  iik.rj.Ctn*et\.fp .«j.Vndccuamdtquod 
milias  hcrcditatcm,  fi patcr  rcpiidict  unc  filiomhil  agic»vt 
>fcd  fibt  tantuiu  noccti  i.  k  fnt  brrtt.  t) .  f.v  lt  Je  tttfuertnd. 
hJiu*  rcpudiandoiiisc  pairc  qoccrct  patri ,  quoimmii co 
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poftca  mandantc  adire  poffct,patrique  hcrcdtmem  acquircrc,  quamuif  fibi 
ipfi  nonpoffeteam  acquirerc  quam  fcmcl  rcpudiaffct.  l.^.f.ttd.  ltaque  v- 
num  illud  cft ,  in  quo  fauerc  patn  poflumus  cum  filiui  fme  parfe.  hcrcdita- 
tem  repudiauit .  vtnoa  idcirco  prohibeatur  patcrhercs  fieri  pcrliHum ,  fi 
mandare  ci  vclit  vtadcat,  quia  ncc  nouum  clt  vt aJicui  liceat  comra  pro- 
pndfn  fafturn  vcnirc,  ftmodb  alicni  non  proprijcompcndij  caufaid  faciat. 
Scd  adebpatri  fauerc,  vtperfolam  filijinftituti  repudiationcm  hcrcs fiat, 
rorfus  r  idiculum  eft ,  &  ipfi  ctiam  patri  iniuriofum,  qui  fi  ea  rarionc  hcres 
.icrct,  obltgarctur  oncribusfierediuriis  ignorans  &  inuinis,  nec  poftcacx- 
oncrari  pdfet  inuitis  crcditoribus,  &  Icgatariis  quibus  fcmel  ruiffct  obhga 
tus.  l.tum  btrtdttutt.  ffntdk  nccpotcftabfurdius  quicquam  diei,'quimvt 
phiipoflitrcpudiatio  quarnidiriohercdicatis  per  filium  iniuffupatrisft- 
cu  ad  patretn  hercditati  obligandum :  quod  tamcn  continjgerct»fi  filius  re- 
pudiando  raccrct  hcrcdcm  patrem.  Niurortc  iuffum  patris  ad  hoc  quoque 
requirimusrquodncc  ipfumfufHcietntfiaddamus  patremqui  non  poflit  he- 
i es  iieri  nifi  pcr  filium ,  hoc  iplb  velle  fibi  hercditatcm  acquiri,  quodiabet 
cam  a  filio  repudiari.Quam  rcm  fi  quis  erittam  incptus  vt  probarc  veliwio 
recufo  vt  idem  illc  habeat  mc  pro  inepto.  Scd  quid  rcfpondcbit  ad  id  quod 
Vlpianus  tcribit  in  d.l.u  tjui  htrt/.f.vlt.  filtum  rcpudiando  iu  demumnon 
noccrc  patri,(i  rcpudict  fmc  patre  /  An  non  iis  vcrbis  fignificaturaperri/ff- 
me.Noccrc  igitur  fi  rcp#ict  fcicntc  patrc  &  confcnticntc?Qaamquam  no- 
cerct  ctiam  filius  patri  tepudiando  finc  patrc  li  cum  faccrct  hcrcdcm,  ciiro 
non  paiuum  incommodu  litquod  alicnar  hcrcditati  fortafljsdamnofz  quu 
obligctur. d.l.tjuiin uiituu.l.ftrut inuitt.6yl.ntn  tntm.fi.D.dd S.C.Tnutii. 
Dcmque  fiaiti  rcpudiando  nemo  heres  fit ,  ita  ncquc  alium  hercdem  ftce- 
re  potcft,  fcdumum  acquirendz  hcrcditatis  occafionem  in  alium  translw- 
rc,qri  fortc  vel  fiibftitutus  fit.vcl  proximi  agnari  iurc  ab  intcftato  fucccffu- 
nts  I  qub  pertinct  quod  ait  rcgula  iuris.  Non  vcllc  hercdcm  cffc  illurn  qtti 
adalium  voluit  transfcrrc  hcrcditatcni./.n»n  vttlt.d.H.dt  ug.iur.l.ytjr  4.U. 
fi  quutmtf.cuuf.  ttflum.  l.fi iftnfm.^.fi  mantm  'D.dt  dtnut.inter  vir.tf  v- 
xtr.  Attitii  inftituto  fillofamtlias  nemo  dixent  inftinitum  patrcm  vidcri, vt 
propno  iurc  &  cx  propria  pcrfbna  poflicadire,multomintis  vtcitra  aditio- 
nem  poflit  hcres  cffc.fcius  cirimeft  adire  cui  dclata  eftHicredttas,fiu'e  exte^ 
I  iutcnto.fiucab  intc(lMo.l.dtldiu.iy.D.dt  verkfignif.Ex  vero  foli  defei*- 
tur  cx  tcftamcnto.qui  fiiit  i  teftatorc  inftitums.Hic  porro  non  patcr  cft,fcd 
filius,  tum  quoquc  cuiii  patris  contemplationc  inftitutus  fuit  t  quemadmo- 
dum  &fetuoinftitutolicctnonpoflitdubitariquin  fit  inftitutus  contCii)- 
platione  Jomini  aut  altcrius  cuipofsit  acquircrcputi  frtictuarlj.  t.fi ftrmt.iU 
#  fiti}.  D.  dt  vfufruB.  crim  alioqui  facttoncm  tcftarhcnri  et  propria perfo- 
na  habcrcnonpofcit,  non  idcotamen  dici  potcft  dominus  inftitutuss  Tt 
adcundxhcrcdiuris ,  quafi  fibi  delatxiut  habeat ,  quia  rfftqaem  tnftrtu- 
tum  fafri  cft  non  iuris,quamuis  effc  quem  hcrcdcm  iuris  fit  non  fafti  i  qux 
autcm  facii  funt,  ca  neque  ad  patrern  ,  nequc  ad  domlrtiirn  tranfcant.  t.^nt 
btrfdt.44.  D.  dt  ttmdtQ.  &  dtnttuii.  Falfum  igitur  cft  rcpudiationc  tiliifa- 
milias  hcredem  ficri  patrcm  «xdudique  fubftitutom.    Illud  fane  verum 
cft,'nonidcircoadmitti  fiibftioiturn  iifilius  rcpudiaucrit iinc  patre.quia 
iu  fieret  vt  patri  noccrcr  filij  repudiatio ,  qvx  tamcn  noccrc  non  denct 
dtUit.u  qutbtrtMyf.vUim.  D.dt  utjmrtnd.  btred.  Tu«  ergo  adrr.ittc- 
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■irrubftitmujcumfiliuj  rclpatrc  fcicnte  &  confcnticnfe  icpudiaacritvc' 
denentpjffcad.rc.tam  expropna  volunutc  «jiiim  iubcnrc  acmanJantc 
parrc :  quod  tum  max.mc  contingit  ctlm  ad  luflutn  patris  refporr^ct  noHc 
fcadirc.ijuodcttamrcruorrfponJcTcliccrct  ad  facicrtdum  fuMtituto  !o- 
eam.  d.t.tum  fry.        C.dt  btridmftH.    Et  hrcquidem  omnia  cv  feris 
rat.onequam  vmffimcdifpirtanmi.  Scd  dub»urioncrn  hicpra-tibuatnfa- 
cit  uifrintani  conftirutio  in  l.vb.  f.  ftn  *ntm.  tnfunnd*  *,4,r.C.dr  bon  ?«_- 
Ubtr.  vbi  nolcntc  filio  dclatam  fibi  hcrediutcm  adirc  iufli:  patiis  dat  lurtt  - 
mantis  licenriam  patri  vtcam  adcit ,  &  pleno  iurc  hafeear,  fiuc  tJucmitii, 
fmc  caftrenfis  pctuhjiurefucratfilio  delata,y»4/i,#. f4/fr,  inqrm  Icx,  4* 
m„t»  fmtjfe,  tnflimtm.    Ex  Quibus  potiffinium  vcrbts  mouctur  Bartotui 
ad  Li.tmm.u  &  u.D.dt  T/./^r.^.p.i'.  8c  pro patrc  fvnrist  contra  fub^ 
ititututn.  Illud  edattiaddcns,  quod  hoccafu  patrem  facit  hercdcm  filiut 
repadwndo ,  vt  prcinJc  conditto  t\h ,  f,  f.hw  ht,t,ntntr,i,  dcficcrc  videa- 
tur.fub  quaumendatusci  hicrarfi.birituuis.    Ego  vcro  contraputo- Iu- 
flhuanicnimconltiuitiohac  rn  rc  nouuni  p!anr-j-.:e  mirabtlc  u.s  mdux.r 
propatre,  vt  quamuis  nulla  einsmcntio  factafit  in  teftamcnto,  pcrindc 
tamer.  Iiceatci  adrrc,  aefiefTct  inftiran*  co  fido  prattcxtu ,  nuod  fi  filnu 
adiinct.potuifTct  patcrhaberc  \ftrmtjuctum.  Q^airci  res  indnccrc  de- 
bcat  qooddaiu  ius  coniuncWts ,  8c  adcrcfccndi  intcr  patrcm  5:  filium,  ac 
fiwfofftntcvahqtia  parte  hcredtutis  inftituti.  Acfi  cumpateradcun- 
tcfilio  fibi  vfumrructum  acqttirit ,  acquircrct  cx  tcfumcnto  &  cx  iudicio 
trlbtori$,icnonporitiscxdifpofitione  lcgis  proptcr  patriam  poteftatcm 
quz  tumrcpctiij..   QJ  I  r.nn  fi eo  teinp.vc  quoteftator moritur,  filiuf- 
jamilias  fepcrirvti-r  cr.ianciparus  ?"  Debet  igitur  ca •confiirutio  cancellis 
fuls  Cdntirierr ,  rcc  facilc  cxtcn  J:  in  prtiudicium  alterhis  pnrfertim  fubfti- 
njri.tjui  venit  ex  iiid.cio  t  prcflb  tcftatoris  ,  Sccui  non  dcbctcapt:ofum 
cflc  bcricficiim  quoJ  irwiniinusim^ilgetpjtrinon  inftituro  ,  non  nu^is 
qulrn  rp-od  prrtur  indrlgct  hcredi  fub  conjitionc  inftituto.  inl.  TmhIim 
ntt*,:$.  D  dc  frdit>r.<hpnlA,.    Id  cnim  potius  cyit  lalrintarius ,  vt  pcr  adi« 
tionCn  patris  rccufante  fiHo  confcruaret  uftameriMm,  ;  ...  :,  v-'dct.  :<- 
cbV/hmrKcm  cucrtcircr.  Et  vtiam  olim  Guliclro.  dc  Otn.  vulg.ui  qm. 
dcm.Wdttircn  notriinb  ir-timcnto  difputabat,  prnutfiotiftatorisdebcT 
faccrc  vt  ccirct  prouifio  lcgis ,  quar  proculdubio  ncn  fobim  cft  cxorbitans, 
noftri  frtcptintur.fcJ  .tiani  fiibfidtana.  Nam  rtli  panem  h.ibcrcmus  pro 
{t:tutonri:filio 
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jcohcrcdc,  cutaccotniiiodindtiiii  ctTct ius  adcrc- 
lanus  curohabcrcvidcttir.ajhtie  umcn vulg.ir.s 
c  cohcredi  prarfcrretirr.   Necfane  fif.teft  ntgl- 
vurraris^Wtitutionis  ouinimodoicxiftat 'filio  rvpi  dtau- 
HifxTrta  hcVcs-rtfc  vcfit ,  ctini  veriirn  iit  tilinm ,  ncq^che- 


Ipifcr  r.._.. 

rcdctn  ciic ,  nctrtieheredcm  faccrcpatrcm.  Huccnim  cafu  mmqtioqite 
Cum  paterfithercsnon  fitper  filiutri  qtiivepiidia.irt,  cVcinus  faetum  nul- 
Jum intcrceJit ,  fed  perlcgcm  quxpatretn  ipfum  habct  pro  inftituto,  vt  Iu- 
ftiniinus  air.  Ex  qt:o  dcbr.it  potiiis  cc-Ii.gcrc  Bartolus,  non  ftcti igitnr  pit- 
trcm  hcrcdcm  pcrtilijui",  fecfcx  pcrfona  fVoprraSA  ex  cohftitutionis  poJ 
«eftate.  Quo  adr.ii[ro  firendum  eftcxiftere  conJttiAnerti  vulgaris  (ub- 
ftit_cjtionu.  Tdque  adeo  vcrnmcft,  vt  co  qiicque  cafu  qiio  filiusramilta» 

EE  iij 


4io      ANT.  FABRI  DE  £RROR.  PRAGMAT. 

addir  iuflu  patris  facitquc  patrem  hcrcdem  adhtic  tamendubitarum  fit  apru- 
ientibus  >an  nihilominusadminidebcat  fubftitutuj.  Lfiquu.  7.  D.  dr«- 
Imrtnd.  btredit.  anttimabcH  vtfilio  rcpudiantc  fucrintilli  cum  Bartolo 
Propatre  cnntrafubftitutunircfponfuri.  Supcriori  quxftioai  proximail- 
Ijcit  quam  tidcm  intcrprctes  tr.iCtmt  fi  tcltato-rita  icripfcrit,  Tuiwbt- 
rett(fttfiTuimhtrtin*ntrkrt/IiWdt  heredndtem  Sempromo  ,  an  Scmpro- 
tuus  admitti  pollic.tanquam  cxvulgiri  fubitttutionc,  fiTitiu»  heresef- 
tcnoiiti    Nam  quin  admttti  non  dcbcat  tanquara  ex  fidcicommiiTarui 
dubitati  vix  potgft  ,  tamctfi  ci  fucrit  fentcntia  Albcnci  poft  Rayner.  t>  ttdn 
fldt.  de  v»!i4T.fubilnut.    Noncni.n  folum  refluntndt  vcrbuinfidcicoin- 
Miiffiriani  fubftitutioncm induccre  potcil  nili  cetcra  concurrant,qua;ne- 
cclfariafuntad  hoc,  vthcrcditas  cx  liJcicomniiiTb  reftituatur.   Intcr  qux 
pritnum  illudeft,vt  hcrcditatcm  habcat  is  a  quo  facicnda  rcftitutio  eft. 
Quomodocnim  reftitucret  quis  q-.ioj  non  lubcret  /  Iraquc  magis  cotn- 
munitcrrlacutt  vulgaicm  elfc  hanc  iTibltitutioricin,  vt  verbnni  rtlhttui 
vulgari  f.ibltituriom  aJicitum  (igntricet  nudum  iplius  hercdis  minifte- 
rtuin  &  rcftitutioncm  quandam  faJli  non  ruris :  icilicer  vt  inftitutus  quam- 
uis ,  ncc  ipfc  adeat ,  ncc  heres  fiat ,  tamen  reftiuat.  hcrcdiratem  f.ibftitu 
to.  Sicenim  B&tiu%xi  l.bnmtnitdtu.  numtr.  jj.C.  dt impmbtr. tf  sUft fti- 
flittu.  cuiusopinioncm  vcrioremcllc  ait  Alexander  in  Lvtrkk  ttmiihn. 
numtr» 7. dt vulgdr.tf  pupitl.  Itcmquc Zrt\usintrdfldifub/iumym.vltim. 
qudflie.i.reg^.    Solcntque  pro  hacfcntcntta  qui  eam  t:trnrur  adfcrreil- 
lani  rationcm  quod  in  chbio  interpretanda  lit  fubftttutto  daefta  patrus 
quam  obliqua,  tum  etiamcum  valcrc  poflet  tanqutin  obliqua.  <<tf .  j«M- 
ttr,  dtttfidmtnt.  in  6.    Lgo  cpntra  puto  &c  uaeptam  cfle  huiufinodi  ^fnh- 
ftitutinncm  &  ineptain  quarftioncm,  incptiorcs vcro  illos  qui  (cqataffiio- 
Ittonc  n  lianc  ardtiani  vocant ,  &:  pro  fi.bltitu  to  rcfpondcnt.   Conunet  c- 
nimca  forniula  manifcftani  rcpugnantiam ,  cilm  hcri  ncqucatquodtefta- 
tor t.i  ncn  voluit,  vt  hcrcs  nntt  lic  Tttius ,  &  nilulomuius  reftituat  hercdi- 
tjtcni  Scmpronio.  Qjod  cV  antc  nos  dtlputauit  Pohtus  in  trsflst.  dtpml- 
gdr.pibflunt.  Nam  vtmaximc  vclis  rcltitunoncm  lftaui  intcjitgere  de  ca 
quxfittncri  facti,  quis  vnquam  audiit  vulgarcm  fubilitutuin  q»)  fflre^i- 
rcctofucccdatcngi  acciperc  hcrcditaterupcrmanus  inftituti ,  qn^iaan  re- 
pudiauit  hcrcditatcin  ?   Ant  quonam  iurc  vcl  coiorc  pcrmittcuaus.  tete- 
di  inftittito,  vtpoftrcpudiationcm  atttngat  &  contrcftct  :  c  lierrdirarui.' 
Nam ftatim atque  rcpudtatioab  inltituto  la>5tocft  nccciiario  uacipit, he~ 
tcditas  pertincrc,  vel  ad  fubftitjtum  vulgarem  ii  qu:s  fit.,  vcl  ad Jcgttwnum 
heredcm.  Si  ad  legitimum  hcredcm,  fuicnon  potcrit Tubftjtuais  inun 
to  co  vcl  ignprantc  qtttj  jna  -.i  artingcrc  hcrcditarium  quin  furtum  fc- 
ciat,  fi  talc aliquid  firicuuis  furtum  licn  pofiit.  l.fifututm.  ji.  jL vMm.  D.  dt 
ddfuirtndd  htreditmit.  Sivcroad  fubftitutum  vulgarem  quidegct  ifiefa- 
dto&miniftcrio  inftttuti ad  acquircndam  fibi  hcreditatem/ autquomo- 
do  potcft  hanc  in  rcm aptum  vidcri  nomcn  rcftututionk/  Ctunque  ac- 
quifitio  hcrcditatis  nuda  voltmtatc  ficrt  pollit ,  nifi  cumaditionis  fohoaoi- 
tas  neccflariaolim  crat  $.vlt.  Infliiut.  dt  hertd.  qudltt  efr  dijftr.  apparcc non 
polle  rcftitutioncm  iftam  quam  intcrprctcsmcn  radi  vocant  necciTariaui 
tafc  lubftitutojvt  fiat  hcrcs.  Atncc  rurfiua  vt  fiat  po<5;uor,quia  litct  hcre- 
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fisaequifitio  caunrumtribuat  hercdiqua»  funt  iuris ,  in  quorum  nu- 
o  non  eft poflcflio  cum  fit  illa fatf  1  magis  quam  mris.  l.tnm  heredei  11 
\>.d»ntantrenLp»fftft.U.^S(nn»U.'D.fiUnni  ttftnm.lib.tfi.tnji.tft.  attnmcirj 
poft  acquifitionem  hcrediutis  habet  hcres  ius  aJprchcndend.r  proprij 
r       autoritatc  poifeffionis  retum  hercditanarum,  nec  indigct  ucto  inllituti  qui 
iarnrcpudiauit,quiquefi  cumprohibcre  vcllct  nc  pcnlrffioncm  occupa- 
r«,non poflet.    Tacco  quod  ciim  hcrcditas  fit  mcri  iuris,&  nollou:o- 
do  facti.  /.  kertdttni.  ;  o.  T>.  dtpetu. btrtdu.  &  dtUt  f.  SenneU  ,  non  potclt 
admittcrc  reftitutioncm  tllam  faiti  >  qiurcx  contrario  nihil  omninsiuris 
habcat.-Atqui  ponimus iufijflc  tcftatorcm  mcftitucretur  hcrcdius ab  in- 
ftituto  li  is  icrcs  non  eflet ,  non  autcm  vt  rcftitucrentur  bona  vcl  rcs  hcrc- 
diuriasaut  portcfiio  ipfa  bononim  Sc  rerum  hercditarianim.  Non  poteft 
igitur  ca  fumi  interprctatio,vt  teftatur  dc  huiufmodi  rcftitutionc  quse  mcri 
facrj  fit  fcnfiflc  videatur.  Sicut  cndiucrforcftioicio  folius  pollcflionis  bo- 
noruu»  hcreditariorum  nonpUlctconucnireacquifitiont  hcrcditatis,  aut 
aptus  eafe  naodus  fubfhtuti  dircao  hcrcdis  faciendi ,  quandoquidcm  fo- 
la  hereditas  illa  cft  non  etiam  poiTcfsiohcreditanaruni  rcruin  quaf  hc- 
rcdcm  tjccre  immcdiatc  potcft.    Qua  rationc  vtalibi  monuinius  non 
valcbat .  olim  hctcdis  iniiitutio  fi  tcftator  ita  fcripfufct ,  Ttttum  h,rf, 
drm.tnjhiu*  ,  lut  iu,  fittnm.  heredem  fnct» ,  vt  rctcrt  Vlpianur,  infrn- 
imtnt.  titnU  jutmadmtdmm  htrtd.  tnftttu.  dtb.  quia  nce  in  tcflatoris  po- 
tcfure  eft  ,  vc  hcredcm  faciat  ,  fed  tantum  vt  hcredcm  ,  vcl  nuncupet 
vcl  firibat ,  (oiius  autem  lcgis  cft  heredcm  faccrc.idquc  pcr  mcdiam 
hcrcditatcm.  Quanto  minus  illa  inftitutio  valuiflct  Scmpronij ,  Ttttiu 
fibtrtt  meui  ntn  tru,  btttdttntem  mtnm  rtfttuut  Sempromt ,  pi.rlertim 
quod  ctum  ciptatoria  quodammodo  vidcri  poffct,  qur  cx  Titij  voluu- 
Utc  tactocjuc  pcndcrct.  ttft%tlU  vfiv.ntt».  jt.  im  prmtip.  (.  enptMtmni. 
70.  tnm  IJtfUtnt.  $.  I.  li,  dt  bertd.  tnflu.  Quod  li  co  modo  conccpta  infli- 
tutio  non  vaicrct ncc  fubititutio  valcbit,  quxnihil aliud cft  quam  fcctuida 
vd  fccundi  hcrcdis  inftitirtio  vt  Cx  VJpiano  Sf  Caio  fupra  dixnnus.  Etfi  au- 
tcm  non  iuficior  has  vcrborum  &  tormularum  follcimiutcs  hodic  fub- 
Utas  cflc  poft  Conftantmi  conftitutionem  in  /.  f ttenum  tnd,ennm.  if. 
[M  ttftnm. non  umcn  vfque  adeo  &  vcrba  &  iura  omnia  confuu  clfc  cre- 
dendum  cft  vt  ad  inftitucndum  vtilitcr  Scmpronium,dirca6ne  fiibfti- 
tucrwdum  fufficiathodic  ita  fcnbcrc,Ti/iw  f«i  btrei mem  nen  erit,3\.\t,fihe- 
tet  mem  ntn  erti,btrtdttnttm  mttmStmpromt  rtfitmnt.  AJioqui  non  foliua 
nullafupcrcrit  diffcrcntia  intcr  hcrcdiwtes  ditccus&  fidcicommiHarias, 
fcd  nequc  aliqua  cvit tam  incpta  formula  qux  uon  aptifiima  cxiflnnari  dc- 
beat.  &vtilii  ad  facicndam  hcrcdis  inftitutioncm.nccfitcflatorhocun- 
tura  dixcrit»  %4rmn  vunmfne  ennt.    Non  ctfct  mco  hidicioifla  incp- 
tior quim  h{c dc  qua dijputamus.    Qjiod  aute.n intcrLirctcs  adfcmnt  ccn- 
firndam  elfc  in  dubio  fubftitutioncm  ducttam  potius  quam  prccariam 
&obliquam»  tunc  vcrc  dicitur  cum  fubftitutio  non  modo  valct  ,  fed 
ctiamvtroque  modo  valcrepoteft,  cVtanquamdiiccta&unquam  fidci- 
commiflaru  :  non  autem  cum  fubftitutia  prorfus  inutilis  &  mcpta 
eft.    Prarccdcre  namquedcbct  vtfubftitotioy^uis  llt,  quam  vc  difpuuri 
d^catjdireilane  fitanprccaria.Quanquajn  nec  vlio,  cafu  cafu  fieri  potcii;  vt 
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eadcm  fubltinitio  pofllt  flf  dirccU  &  obliqua  clTefi  pnidenabui  . 
plus  quim  interprctibus  tnbuainus,vtcxiii  qu*  de  vcrbis  eommunibu* 
pofteadifturifumas>intclligctur.   


ERROR  OCTAVVS. 
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Stfuit  inflitnetit  filium  fui$m  &  ix  t»  ntftttm. 

^  V*itcft.itorfili>iinfuurphcrcdcminftiruit,&< 

duplcxqti.tltioinciditcirca  ncpotcm.  Priorilla  vmimfimul 
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r  cuin  filio  admirtatur  ucjuani  copulatiuc  inftitutus  an  reropoft 
-■  filiumciintlcintnicpaticiiifiumi  &  ordincfucccflluo  qind  n6 
5  tatn  inftttUCUS  quarn  fubftinitus  vidcatnr.  Poftcrior,  fifiicccf- 
fiuc  admittitur  &  pott  patrcni,vtrum  in  afum  vnljrarcm  dunraxat ,  an  &  in 
fidcicommilliriur.utd  eft  vtrum  ineum  duntax.ncafum.quo  pater  hercs  no 
lit.an  vcio  ccumli  hcrcs  fucnt.  In  vtraquc  autcm  quarftione  rcccptilsiina 
cft  apud  no|  tros  Bartoli  tradnio ttd  §.<fHtd*m  retti.H  a  '■■■«.  dt hhtt.  & ft{l- 
Anw.non  effc  admittcndutn  ncpotcm»nifi  ordinc  fucccimto,necritr1um  ni- 
ii  in  cafum  vulparcni.    Vulfovjuc  rcprobata  'cft  contraria  I*auh  Caflrcnrts" 
opmio  ibidcm  cxiitiinantis.  Qtijbus  crfibusMrbcrt  poftpatrein  rocati  fu.nt 
oidincfticceflluo  fucccderc  illos  tn  dtipliceui  cafuiii.rulgarcm  nimirumSi 
fidcicommiflariutn.  Vt conrra C?.ftrci  fcm tcflatur Dccius «»/:.>?.  148.  iff. 
ipi.Ktli  cuidcns  fit.inqiiiut.voluntasteltatoris  in  contrarium  puta  ii  vcrbis 
iis  vfus  lit  qux  habcanttnjcruin  temporis,ita\tconipcndiofarafubftituao- 
ncm  p  ITIiTt  induccrc  qoar  contincat  fidcicotr.mifranani.Siccnirr.  poft  alios 
CrAutt.eottf.ii.num.y.&ttnf.iit.  Itctn  ntli  fttbftitutio  talis  fit  quarnunquam 
potncnt  valcrc  furc  dirc c't< >,vt  tra.tat  Dce tus  dill.  rW/hp, ;  Cur  vcro  non  ftt 
■dmfatendw  ncpos  in  hac  fpccic  ntfi  polt  patrcm  5c  ordinc  fucccfliuo  ,  illa 
rajio  adtcrturaBartolo  tt  ib  ommbus  probamrfomricj  enim  cutii  Bartolo 
m  hoc  fcntiutit]quod  quanniisiiiltitL.no  hzii  lit  pcrcrpulam,c>»cniusna 
rtira  cft  vt  fsci.it  conittivttinncm  l.ftn*  futt  66. 7>.  dt  ktrtd.  ittfht.  perinde 
famcn  habcri  .lcbcat,acfi  facta  clTct  pcr  uiminrfiiiain.propterca  qnodtacu 
firintcrc.is  pcrfonas  inrcr  qi  as  cadat  otdo  ncccfMuris.  Qynquam  ideru 
adnuttit  Banul.li  non  ncct  (fitatis ordo  ille  fit,<ld adfcdtonis:  NcttiTItatis 
ordincm  vocant.ctim cx  pcifonx  inftittttmtur  qius  inltitui  ncccflc  eft  vt  tc* 
ftair.cntum  valcat,&  qua:  tamcn  limul  admhti  nun  pofTimt ,  cuiufinocii  funt 
filius  &  ncpos  Aquiiiaiuis.Kcc  cnim  potcft  lnc  inltituitanquaqui  fit  poft- 
humusalicmis,nili  in  cum  caluni  quo  fiun  nafcaturac  prcindcquo  patcr^- 
plius  la  vcl  inortuus  %'cl  cmain  ipattis  Vcl  dcportatfs  rCpCTianir.Adtcctioni* 
vcro  Sc  charitatis  ordincin  appdbtBartohis,  qui  cx  intcfiati  fucecfsionc  & 
«/rdinc  inducitur.intcr  cos  quos  inftinn  nil  ncccffc  clT^&qu^ru.T.^  cx  tcfta- 
mcnto  fimul  admitti  nihil  prohiberct.Taks  funt  fratcr  8c  frarris  filius.  Fra- 
tris  inquam  ciufdcm.Nam  altcrius  tiaTris  filij  cum  a!io fratrc  eodctnquc  pa- 
trito  cx  Juftiniani  conflitutione  hodic  admittutur,iurcreprarfcntationis  ,  <j 
olim  in  dcfcuidcntibus t.mti\m  habcbat  locum,ad  fratrij  quoq; filios protra 
cto,  tftntll.iiS.dt  htttd.*ytmtfl,vtmtnt.  fcd  rratris  mei  hlius  cfi  patrc  fiio 
fcuxc  meo  nunquaru  ab  intcftato  admittUur  ad  mcam  hcrcdiutem.  Itav 

quc  ordo 


Digitized  by  G< 


B      A  D.  xxxill.  EH  ROR  VIII  4 

^we  ordo  ncccffitttit  millut  cffcpotcft  nifi  totctoVtccndcti  c$  . 
tai  rtxb  poteft  effc  ctiam  intcr  tr.infucrfalcs.   Proii  dc  li  I  it  inn  1: 

meum  hctedcni  infiitunm  &  tilium  ipriuf  ipotat  Bartolus  Titinm  fulum 
primo  loco  vocaruni  intclligi »  pofl  ipfiiiia  tutcm  cV  or  linc  Lc<  nuo 
Titij  filiam  e%  IjtntinlittT.G.Q.  it  tnjftt.&fnfylitMt.c-  i.  L»tnu  .Sy  /  \  U  bt 
Ttd.inflU.  quafi  iiflocu  ratioadicctinms  £aciat«Vl  difiunctiua  rcli  I:  jti.r 
ift  coniurtt3iuam>ncc  diflkilius  fit  vtpropter  ad&dionta ordir  rm  conhin 
ctiua  rcfoluatur  irtdi(runcliuam.Diitingtiit  tamcn  idcn iB  nlfo- 
tucrimTitiuni &iiliuni  ipfiuiian  vcroTitiuni  cjiii  film.  ! 
Mlbmeilcdirterentiam  mtcr  h.isi^llabcs.i^.fjiv.^^i.irif.i  n  ju  jnduci  ndaitl 
Coniiin(ftioncrn/.T iti*.$6.~.nibtl dtfldi.de  Itg.vt.ft  ttnu lAtno  - .  I) M 
ttdtrtfc. iiiuA  tamcn  clfc  ait,  li  quxratur  vtium  iftacanhtn&i  1  tntcHigenc  t 
tft fimuU  an  ordinc  fucceiM-.io.atqiic  tta  rcfpondct  a.I  l.  ftmulttn.A.  D.de  v- 
/m/r.ttdmitt.m  cuiusfpccie  vfusfnid:  ■  matri  &\  libcris  rcliftu?  .1  marito  cu- 
dimque  patrcad  oinncffiniul  pcrriner^uiiri.  (iilicit  cu  n  '  reli* 
ftum  non  marri  &;  Iibcits,  lc\l  marri  cttm  libcris.  c  hiiia- 
Ham  obicCttioncm  «  l.vh.Q.it  impub.(y/t'ii<  fubflitxxd  htctur,qu  J  (V  ••  t 
fum  cir»fui(Tc ibicxtrancos toltjtutOfcScd  h  m<  B  iftcri  r.  1  Bartolinc  tradi 
tioni*  partem, quar  ad  ordinem  charitatis  &  adtc  £H<      :  trtii  Itiinj- 
QtobaftttcV  quiciein  calculo  frcmtcntiore,vttrftatiii  'Dti*c.  *i c»p.T^tnu- 
tim.%.  x.nnm.i.ty  «.c,,c!it  quod  illc  adJit  ilt  diflcicutia  hu  ifinoi 
nm»»T*'*«  &  hliv » Titt»  emm  fHits.  Veriui  1 1         :  :.ir  intcir  irjnd.crfa- 
Ve»  copulam  efficcre  vt  codcmteniporc  fc  ex  arquis parnbuj  patcr  cc  iihj 
HHHlnfrtanquan)  coiunQim  inftituti.  Q-prtuir  fqitc:;'    1  :  apo- 

ftilLad  BaiMiid.  f.  <mii*mrtcTe.tn  iV.^.vbi  ad  qnarltionc  luco 

proponir\(i  fntcVinfrituat  fororem  &  fihof  fbrorn.Ari  1 di  :  rtJ 

nhj  fimul  cum  fororc,rcfpondct  admitti,  quia  frati  .  iilios 

mfttfuereiK.ti  tenctur,vt  intclligamus  Bartoli  ientcnrjam  c>  .  tiiiuViicjfu  re 
Crpiendim  clTc,  quoadfitrrrdonccc^nris :  quod  &         %  rc'*p>  iiJit  iifl. 
Ojffxft.licet  ccntrariani  (cntchtiain  idcm  Deciuf  m.igik  prnbart  fidc  it  ir, 
ttnf.ltit.fojt  pttncif.t^  confil.bdi.ittmi]Ht  Crane;. itfi.ctnf.iz. \  r.i  :  ci  I  ; 
pbl3,r>0Miiungit,(icut c\  pirticul^tnw.^.f.  ntbtlitfitU&d.l.  fittdanu. 
qnomodo  poiTunt  vidcrt  c  n  u  cli  >cpji  fimuIconitin>frimiioh    •  . 
tur>AutflratioillacVord>>adlci  ttC!ii^.i1i(]i  i^in  bacrtpotcft,Curn>  :i  idcm 
idmittitBjttoIusinftir.ito  frarrccu  .1  rilu>ci.'*;  Quart  r.Ci.  cjt:ic>]t  am  intc- 
rerl.vtrum  in  tr.tnf  .crfanbi  s  libcri  VC  citi  fint  nomir.c-  cdJlccticociIiu  paic- 
tibnfanoominc  (ingulari.  Iliudnan.qucdtintaxatialpicicnduiucil  an  vg 
Carifintcopulattuc,  nccnc.  Sicntrcc  rcfcrtantcfiatri  inftttucrtt  frjtren  ejr 
ySarquomo>(»  m..i-ri  teinporn  ubctlionci  loqui folcat,  an  vcu..  fdtrem  cj 
tim  ithttti  Nam  c\' fntrhw  .1;  j  c-il.itic  ii   ihtciirthtntttrpctrriuf  tiberivi  1- 
^demDrciVtf  *u  dtfl.ttnf  tjj.ncc  negai  O-utt dt0.c»'...n.  Erhinccbpul* 
vim  cflc dcbcrcnon  potclt  difiinmlarc  Birtolui  qt'i  hc»c  caf  u  tan  fcnicS 
fiigcrC  cogitnr  vrdicat  rcfol.  t  hoccafu  coniunctjm  in  difiundbimpfi  pta 
ordinem  idum  clm:-.  is.  Abutcrs  thcam  rcmo  inlthutionc  Ii  liiniani  .11 
J./.^nMr^/irr.&rtefponfo  Sca-i'i^lx,iri  d././.;.ri»<;  >]  1!  ... !.  cis i  ci  I  ariodii 
tiuAfta <jui«'.e  in  coi  inn  tm.  rtl>  luitunicdlongcaliarartoiievtcx  iiividc- 
fpefclcqdfenos dciilitfj  ic^u  tntcrpreTr.Tionc  fcripliimu  Ub.x^.Ccitttlurnrii. 
Vno igitur  1II0  caui  giaccx inrapjcuboi  craditi  >L.\n  liquo  mliitu:.'  I  - 
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4J+       ANT.  FABRI  DE  ERROR,  PRAGMAT. 
pcrfonz  intcr  quas  fit  ordo  neccfsiutis.  Quod  fi  intelligatur,  quoraodo  h- 
cobu  dcAretiainteUcxiiTeBarkrcfcrt,fl£  nos  fupracxplicauimus,vt  ardooe- 
ccffiutis  nofitnifiinter  cas  pcrlonas  (]ui  fimul  inftitui  ncijuclt,  nullusiar» 
cahis  fupcrei  it,qui  hanc  Bartoli  fcntcntiam  admittcrc  pofsit  .Is  namquc  ci- 
fus,qui  olim  crat  ynicus  dc  pofihumo  ncporc  Aquiliano ,  iam  cxplofus  eft 
poflquamplacuitlultiniano  vt  non  minusalicni  quim  fui  pofthumi  injh- 
tutio  valcat  iurcciuili,lata  in  cam  rcm  conftitutionc ,  quzctfi  non  cxtat  in 
nouo  Codicctamcnrtlata&  confmnata  dlin>.  ffikmnm  fnfitt.  dtlrk*\. 
Si  quidcmcafolaratio  impcdicbatolim  huius  pofthumi  inftitutioncquod 
tcliamcati  tcmporc  non  vidcrcturhabcrc  tcfiamemi  fa&ioncm  unquam 
qui  ciretalicnuspofthumus,cum  a  patrcanteucrterctur.Totaquc  vtilitas  & 
ncccfsiusformulc  Aqmlianz  in  co  poliiafuit,  vtratto  rcpcnrctur  inititu- 
cndivtihtcr  huius  poithumi  collaUinfututionc  in  cum  cafum  ,  ailcoque 
quod  magis  cft  in  id  tcmpus  quo  cffct  fuus  vt  explicatiimus  lih.  9.  C»nit&. 
ad  d.i.Cjtiltv .Cum  igiturhodicpofihuffiusalicnus  quilibct  dumu.odoci 
ca  qoz  lurc  Qnjritium  vxornoitraclfcpofsir,  factioncm  habeat  tcftanicn- 
ti,ncc  untum  iurc  prctono  vt  olim  fcd  etiain  ciuih  d.^pcsihumo  cr  i.pt/lk*- 
mm.  eod.in.de  Itgtt.  &  ttftnim  in  pnntif.utAnftu.it  btn.ftff.  confequens 
eft  vt  hodie  pofsit  auus  inititucre  hlnini  fimul  &  cx  co  nafciturum  ncpoti, 
r.cc  iam  vlius  ordo  fit  ncccfsiutis,  intcr  bfaum  &  ncpotcm  JSi  vcrO  ncccui- 
tatisordincm  mtcrcosclic  intelligas  quos  initinicrc  ncccllccil  la/rcuiex 
ordincliuc  vttcfUmcntum  abimtiovalc3t,(iucnccxpoilUwtorumpamr, 
quomodo  intclligcbat  Andrzas  quidam  de  Pifi»  quem  B.irtolusrctcrt,  & 
intcrpretcs  noftn  magis  communiter  intclligcrc  vidcntur.crunt  quidcui 
jiodic  multoplurescafusquim  olim  ad  quos  aptari  hzcBartoli  traduio 
pofsit  [  quandoquidcm  cx  ticntua  l*{ltnutnt  tmfiuMUtnt.iiy  Vtikmh 
4fftlLt*gn*fc.fMu<l  quoqtie  capitulum  dcfcendentcs  omncs  tinc  vlla fcxM 
aut condicionis  dirfcrcntiaomnmiodo  inititucndi  funt  vd  adiccu cauia  cx- 
hcrcdandi  ctiam  a  matrc  &  afccudcntibus  matcrnu  ,  alioqui  tciUmcntum 
ipfo  iurcnullum  cft,  ouod  olim  fccus  crat  \  fcd  unu>  impiobabiliorcrit 
&  rcprehcnfibilior  uaditio.qiiauto  pcriruIolior,&  vfus  frcqucntiorisXte» 
nim  cum  vt  modo  diximus  nullus  hodic  cafus  iit  in  quo  dcfccndcntct  ctiais 
diucrli  gradus  a  quouis  cx  afccndcntibus  inftitui  funul  poffint  <  ncque  vo- 
lunusteilitistcfragctur,quznecaliundamclius  quamcxvi&  proprieute 
vctborum  quibus  tcftator  vfus  fit  dignofciqucat,  qnid  caufzcft  obfccro 
curtcftamcntivcrbuitaconccptis  Filim  mtm  tfntpstxt»  mtmbtriiu 
vuhi fnntt  ncpos  fimul  admim  cum  filio  non  dtbcat.cum  quo  fimul  &  con- 
iunchmvocatusfuit?  Naro  quod  maior  vidcawrcllcratio  inftituendi  iihj 
quam  ncpotisvtpotc  qucm  unto  dilcdiiorctn  fuiflc  crcdibile  fit  quanto 
proxinuoris  ciadus  iuit  /. btrtdtt  mti.  5 7 . y .  vlt.  ttd  SC.  Tttttil.  l.titm  p4ter. 
■jj.f. f tit.it  t*£*t.  i.  moucrc  quidcm  tciUtorcm  potoit  &  dcbuit  vt  tilium 
nepotipr8jferrct,nccfilioncpotcm  cohcredern  datetfi  nop  fubcrat  caufk 

3 vx  nospcrfzpc  latct  quainuis  tcftatorcm  ipfum  non  Utuerit,  ilitcr  facten- 
i,  fednoniai  ilitcr  moucrenoi  debct.vt  contra  proprictatem t5c  feafum 
vcTborum  ordinem  fuccefsionis  inducamus.inter  eos  quos  tefhuor  flmul  5. 
coniunt^tim  vocauit,um  apertcvtmwipotucrit  apcrtius.Nam  cum  invcr- 
•is  nuila  cft  anibmuius  non  cft  adnuttouda  Guziiio  voluntatisJ>t£f  ntti  tllt. 


—  ,mmm 
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i  •«.  f.t-dflegmt.s.  ncque  incjuiienJu.ii  cft,  quid  tclbtor  ycJIe  aul  potucnt 

a*tdebucnteumappar«  quui  volucnt.etumil  remotiorcs  Jiit  Pr,  ,si,ujori ' 
bus  prrtuIftiMutcum  proxnnioribus  vociucnt  /.  tmnu.^.ml'4,  /  f  i„  ,ltt 
f  m  fidticommtft.de  Jegmt.i.  Nccfanc  jliud  quicqujm  cft  in  qu„»  dculi 
lioftri  DoclonbuscircaquanliouMtcftamcntinijgijuai*  u  pernicioiiih 
CTretur,non  valentibui  iam  tcftatoribu»  um  aptc  &  jpcrte  loquuvt  pokmt 
eftigcrequiftionef  quaslegulcij  &  pragmatio  noftri  mcra  iuni  leuoratio . 
i         ne  commmifcuntur  &  mducunt  cx  cmcnttti»  conicduris  voluiratu.  tt 
vcto  ii  fuit  in  arbitrio  teftatori»  filium  fuum  Kextrancum  coniunct;m  lic- 
»        rcdetinftituere,'  nec  Birtolus  ipfe  negirrt  q.iin  co  cafu  cxtrancus  ftrnul 
cuiiitdioadmittcrctur[concediteniniliqiii»  Tkiumflc  ftlium  Scrnmonij 
t        inftitiiat,coniun«im  illus admitti  cxtimtrd14m.iL ,n prtncio.de bcrrt \ \njiu 
«^<W^/.^V.x6.I).ie4ef.W<i.]curvoluinu.dctcr!orc,r.  condicionc»! 
/        eiTenepotis  quammraiici/Autqua-namratioilucft.vtquijmiiitts  dihiri 
dcbuitncpof,quamfilius,mina»ctiamdilcCtus  ridcatur,quitn  ficflctoni, 
nino  extranws/  Cumon  «gotum  ctum  quandofuit  inhitutuscum  p.t.-c, 
talce-m  co  lurecenfcbitur  quo  alius  qtuiibet  cxn-jncus  ccuicieturMn  cam- 
quc  rcm  tcxtus cft uronium apextifsimu»  iu  iptn.^wjiuwo.dt  Ugmt.u  (*■  ,n 
tsp.IUynmttm.vbtetimm^DidtttM  C*-*rr.tn  f  .x.ntm.i.txir.dt  itJUm.  Scel 
mcillud  prxcipucmourt,  quod  1II0  quoquc  cjfu  quo  mftitutus  iit  ncpoJ 
qoi  fnnul  cum  pjtrc  admitri  non  poiTcr.id  cft,in  cjfu  Cjlli  Aquilij.non  pu- 
to  vexam  cflc  B  anoli  traditionem,  validamq;  pofthumi  ncpotis  1  nfti uitio- 
nmka  i*Aim  fiitummcumtjrtxt*Htpottminjluuo,\x.r>ok(t\ni\xt  ajtnitti 
M&tiicpo*  cx  vulgari  fubftiturione.    In  c6que  non  lantllm  a  Barrolo  fcd 
acartcxis  qooquc  tntcrpreribus  omnibus  qui  aim  Bartolo  vniticrli  fciuiunt, 
I        ego  libcntcr  diftcnrio-PrimiHn  quu  licet  Scaruola  in  d.  I.  Gmlim.f.  quidam 
ledcXqiu  vnus  Iqcus  omncs  deccpit]  corum  fcntcnttam  piolnt  qui  ru-tt  111 
'  «toaam  i  Gallo  rormulam  inftitucndi  pofthumi  ncpotu.non  puunt  ncccf  • 
tarium  cfte  vt  quicquam  cxprimst  tcftatordc  mortc  filij,fcd  fufficcre  vt  fiu- 
pbcitcr  iilium  mftittut ,  nonin  ea  tamcn  cft  hzrcii  vtputct  vaJcrc  hodic 
»        quibuicunquc  vcrbis  conccpum  poftl.umi  ncpotrs  Aquihani  mftitutionc. 
j        UJud  ouroomBiao  fcmpcr  rcquirmir  ita  mftitui  pofthumu  ncpotttn,item- 
A       qucfiliu  cx  quo  is  pofthumus  ncpos  fpcratur.vt  jpparcjt  duoi  a  tcftatorc  £»• 
ctos  ciTe  grjdus  hcrcdum  nc  vnqtum  filiu»  ic  ncpos  limul  vocjti  ridcM 
hxi.l.tum tn it/Jmmtuio.p.D.dt  htrrd.m(lu.Aiviw  fupradicta  ionuuUMum 
A       mtum  t*r  ex  /«  ntptttm  tnftuu», nihd  habct  qtioJ  pr jclcferjt  duoj  gradus  hc- 
rcdum,  cumecontrario  aptioraUanuUaluadvocandutii  CumhJioncpo- 
tcra  coniunaini  6c  codcm  giadu.Non  pntcft  igitur.iieri  vt  vJc.it.  Aut  il 
la  ctiam  valcbit ,  fihum  mtumcumpcfibumeex  to  ,  nepoie  ktudtm  tnliuuo 
quod  tjnurn  nec  Bjrtolus  ipic  audcrct  diccrc  ,   quta  fvllaba  ,  cuw, 
■j      inquit ,  dcnotat  quandam  llinilitudmem.  Syliaba  vcro, &,  magu  cft  con- 
f      tinuanua  nec  rcquiritconcuntiiii  vtriufquc  icd  untuiu  vt  vcnficttur  m 
0      quolibct  copuiaciuorufn  licct  diuerfis  temporibus.    Siccnim  fubtilitcr 
f      iUc rwtioci.natur. .  Scd  cittn  nobts  conctd.Jt  non  valitura.11  illam  inftitutro- 
ncm  poftriuoii  ncpottsqiuc  iacta  clfct  pcr  conutn.tioncm  ,  cum ,  proptcr- 
ea  quod  ca  cpnuiriitio  non  admiuat  iftam  ordims,  fucccfsiui  tntcrpreuuo- 
^      a«.nc  qiudan  mtci  cas  pcrfona*  uiicr  quas  fit  ordo  ncccflltjtu,  ia  ipftuj  tft 
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probircaSiud  effcft  facu  (it  inftitutio  pcr  coniunftionem>#,rarioncnaque 
altquara  redderc,  curScxuolam  vclit  intclligcrcdc  mftitutioncfoctafihj  8c 
ncpotisjiotHisqiwrmde  inftitutfonc  filii  cum  ncpote.  Acfanc  iucftc ,vt 
non  poftit  vidcri  fcnlific  Scxuola.dc  pofthunii  ncpotis  inftiturioncconitan- 
cVm»  Uctj  cuin  inftitutione  liltj,  app.irct  faris  ex  co  qiTodpofteaquam  dc  htt- 
iufmodi  ncpotis  inlliiuiioncdnimultumtjucrraCiauit.moncttandcm  inf. 
in  emmb:4t.  in H$ onmihus  fpccicbus  qtias  cxpofuitobfcnundtmi  illudclTn 
vt rilins antconmia licrcs  inftitu  atur  cst  aliqua partc.  qttia  ncc prxteriri  pofj. 
fct,nce  c:;hcrcdjn  poii  mortcm  fuamquintcftamentumipfo  iurcnullurn 
clfct.  Q^.r  adtnonitio  cllct  fuperuacua  (altcmeo  cafu  quo  iam  fcripfilfctin 
d.*>  <jutd*m tttlt. rnftittn  pollc  hlium conitmctim cum  nepotc.  Cu.nque in 
capufthtimi  ncputis  inftttucinti  tormuta  rnjtaj  ©mniuin  ampliffinia  cftin 
principio  lcgis  pofita»  non  proponaturrilius  m(litutus,fcd  ncpos  duntaxat, 
quia  Kippoiut  Sccuola  fuillc  lili«m  lcpaiatim  ac  primo  ijradu  iullitutfl,  nec 
tra.Ltat  nili  dc  iplitis  ncpotis  wiftitntionc ,  cur  in  alia  ciufdcm  ncpotis  infti- 
rucnJi  itipmila.qnam  brctnus  concipi  poiTcarMpltM  quoq;  filij  inftitutio- 
ncm,  liuc  coniunctim,fiuc  difitmctim  volumus  contincri r   Nam  nce  aliud 
vutc  ScTtn>Ia,nili  qtiodnon  cftnccelfc,  vt  in  pofthumi  nepctts  inftitutionc 
mors  filijcxpvimatur.  Atnon  ideorcnmritaotfirpponittjeri  pofTc,  vtfilius 
&.  nepos  coniuniti  pcrcopulain  fjr  Jimul  inllituanrur.lnimo  li  propius  in- 
fpicias  hanc  intcrprctatioivcm  cxcludit.cum  fubiicit  ita  dcinum  vaJcrcJruiui 
nepotis  inftitutioncm  ctiam  non  cxpreiVo  cafu  mortis,  li  cafus  iuecicvcrbis 
inltitutionis  concipi  pnffit.  Nam  prxrcr  id  qttod  htfc  adicctio  dcmocftrat, 
non  racilc  patfttrum  Searuoum  quod  vulr  Bartolus,  vt  ncpotis  ipftitutio  fu- 
mat  intcrprctjtiniicm  cx  commcittitia  volfltatis  coniefhira  aducrfus  viin  k 
proprictatcm  vcrborum ,  quis  dicat  prxttr  Bart.  &  cos  qui  non  funt  inge- 
niolioc,csBartolo,ita  conccptancpotis  Aquiliani  inftitutionc,;?fo«  mtmf 
rtpoi  tx  t»  mtm  htrtdti  funtt ,  poile  cx  vcrbii  talibut  concipi  calum  a  Gallo 
Aquilio  cxprclliim  dc  ncpotcnon  nifj  poft  iilij  mortcm  vocando.acfi  in  ca- 
fum  mortis  filij  cxpi  cfsim  vocatus  cflet  i  An  fortafsu.aut  alia  nulla,aut  ifta 
omnium  optima  nedum  bona  ratio  cft  inftituendi  nepotis  poft  mortem  fi- 
lij,livni  cuin  filio inftituatur  >  Dcburtcrgo  Bartolui  contentus ciTc  aliis 
excmplls  qux  a.Jfcrt  in  ltltus  loci  cvplicationcm  ,  qux  omnibus  iftis  abfur- 
dis  carcnt.  Vnum  cft  ft  atun  ita  fcripfcrit ,  fi fHtm  mtm  btrts  nan  rrit,  qmi 
ntbttx  t»  w*jiem*ntp»$  htrts  t(l«.    Altcrum  cft  huic  fela  verbonim  fi- 
gora  noncfrcclu  dilsimilc,  Fi/i«  mtv  ntpsitm  mtnm  fiibffitm,  cjho  vcr- 
bo  fupra  diximus  folam  vut^arcm  fiibftitutionem  propnc  fignificari.  His 
cnimduobus  calibosnihil  qtiidcinde  morrcfilijcxprimirtr  ,  fcdtamcni- 
tlcm  illc  caliis  quo  fi!"us  dcccdat  viuo  Wfiftdrt ,  in  vulgari  fubftirutio- 
nc  comprchcntlif.ir.  tegt ,  titm  txfitio.  jj.  f.^uidam.  dt  vulg*ri  &  pnpiUari 
(ubfittumnt.   Et  (piamursante  nrniutama  Gallo  Aquilio  Lbtditcr  ex- 
cogitatam  vulgaris  fubftitutio  non  p^fTct  fufSccrc  adncpotis  huius  infti- 
tutionem hodictaircn  forficit,/k  apciffima  cffcintclJigitur  obcas  ratio- 
nes  quas  attcntli  Itbt»  nono  Conittlur*rutn  ctp.u.r}-  lAr»  dttivt  rap.i.  Vn- 
dealtiornnia  pcti  volumus,  rpixcontri  Bartolmn  hic  difputanda  cfTcnt 
defcntentia  ditlt  $*gm\iwn  rtRi.  Mirorfm.  Baldciii  cuj  perpctuum  fuit 
ftudiuna  Bartolocomradiccndi  .tampanun  in  hoc  tidilfe,  vt  cum  Barto- 
lo  fcnfcrit.    ls  cnim  ad  du'h  f.  qmdamrttlt  ,itanuut ,  fufficcrc  vt  auus 
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inditftat  filuitn  &  ruepotcm  his  vcrbis  filimai  efr  ntpnttn  ex  to  tnjhtuo  ,  &.  lic 
ta6ta  inftitutionc  vcrDtim  inftitnendi  ad  <ihumrcl.uuii  pr.  ipncrad  ncp 
ycrb^To  fmk/iuntrt  (uiiiendumefTc  quod  quan:  rMkuIu  n  iu  apparct  c\  i- 
pfb  cjuoquc  intcrprctum  noftrorumtutiftimo  brocirdico.    tnm  vnmn 
vcrbumeft  plura  deteTmmabiuadctcrmimattt,  XjaaJan  Jcbctc  ficciuc 
tenninationem tx Ugt  un*  h»e  ittrt. '4.  Dr  »«/j4r»  &  pupi^dtt  fubft  uut  10  ~ 
nt.    Qaando  cnim  pofsat  meliils  aut  cutius  ci  brocaxdica  loca*  CrJcj 
quimcum  detcrminsJiapercopulam  <^coniuri£r,.intjr,  vt  in  cal.i 
to  t  Non rcpcto  quod  iam  fopra  dixi  Scxuolxtc  inporibu .  non  p 
Urc  inftfwtioncm  etianifiliiiarnftati,  quzfacta  witlct  pcrvcrbum  msii 
ttm  fi  yfiptvno  ctcditnut  ttf.futtnddM.hert^.imfl.pcJf.  Qu         \  ,uh  kchi 
prumilludaccommodawmefleadScxnolamvt  poflhunu  qnoquc  11 
infiitutio  longedifttciliorvtiliter  concipiaturf  Vcnim  his  omnibwnitgfi 
illud  vnum  caufain  dcdit  quod  habent  ifti  omno  pro  rc  t  \|  i  r.ita  . 
fempcr  Accurfio,pofthumum  nepotcm  mItitutunicxpr.cUr:i  to  Aquili.nic 
formulf  lubftitutum  vulgarcm  dici  dcbcrc  non  inftitutum,  qitod  nos  lant 
icfueauimus  in Error.  7.De<adif  huiu*,-&  fafiris  in  coniCiftunsfoltTiscHm 
palsitn  dicatur  inlutums  numouam  fubftitutci  ^ :  ipparct  ex  tot.  dW  I.  Gmltw 
<*•  tx  l.ft  nuutr.tf.f.JifUtm.Dt  vulg.dr  pmfttl.fmi \: .  Nt.iiquam  cnim  ci  Jclct- 
tur  fecunJo  gradu  hcrcditas,(ed  fcmper  primo»  cum  taincn  vulcaii*  fiibfh- 
totio  tx.  fecundo  gradu,  gradus  autem  cx  delationc  xftimctur.Ncc  iiuod  fu 
pradixinruscafum  Galli  Atjuilijin  vulgari  quoquc  fubftitutionc  cuntinc- 
ri,buic  icntentixnoftrxContrariiimcic.  Idcuim  co  p.;:in.r,  uquialtcri 
vulgarkcr  fnbibtutusfuit  ji it  htrtt  ntn  trit  per  r.  lcaJinitti  potfit  li  hercs 
miutorus  viuo  teftatorc dccefTcrit,  acfi  foiflctillcfupcrltcv  rcf.arori  c\  ht- 
reditatem  repudiaflct.    Vcrumeumhacdiffercntia  quod  infthmo  m<  RUC 

Sftfttcftatorcm  fk  ante  aditatti  hereditatem  admmirur  fubftituti  s  ture  fub- 
itutionis  &:  tanquam  fiihftitutus  :  qui  tamenprxmortuo  inflitutoMNC  tc- 
fratof  em,non  admittitur  tanquam  iubftituttis,at  putius  uncjtiam  inftjtuti 
euadentc  fubftitutionc in  inftitutionem,  ob  hoc  ipfum  qinnl  m  h 
reditasqiwviucntisteftatorisnullafittt,nccproindciiif!itii?o  dcfctti  V 
potOir ,  idbititutd  ipfi  &  primtim  St  foli  dclcrftir.  qux  fcnfchtia  &  \  ratio  cii 
dtO.l.tHmrx fiht.i<)if.i,h.t»i.:it.dtvmlg{mnfl.\\>\  A>  httic  canfun  fubfiiru 
t^cjuieuafKininftiT^mfnadmittinir  irilureadcrefciJi  cum  aliis  inftirutis, 
cumquibuftamencbncurrcrenon  poilettancjuam  m  remorjdregradn  co- 
ftttutiH  fi  iUr*e'fubftituti  admittcrctur.Faciimter{;o  incpte  intcrpretci  noftti 
ciim  ad vulgares  fubftitcrfos  accommodantca  ijuxfcripra  funt  Jc  inftitiitD 
rtep6te  Aqniliano.;  Tanro  aiitem' ineptifrl  cjuod ctiamfi  cflct  ifte  diccndi ••, 
fObftrtUtus  vulgarii,  nori  rdeo  tamcri  pofle^eidrm  iplitis  rario  coiiftitui  qux 
aJiorum  fiibftfmronrm, cpna  cermmeltncpoteni  AqtnIianuiTidi  ius  iiiud  in 
fpitiamui^quod  .Galfi  AtjuiBj  cV  ftxut>rx  'rernponbus  obtihebat ,  nullo 
cafu j>omifrc'euiTrfilio concurret^c in auifucccftti  nr  cyioniain  fitcfratorifu- 
pcrftesrilius  eiTer<j[uomodofapeffjiteTfrt^ic'ftpt<rti.bjt  vt  poflet  fuccederc, 
nonpoterat  pofthurnus  ncpps  non  na(aalienus,ac  proindctali* ,  qui  non 
'jpOwratfnftituirufeCiuili.Gb  fdque mifum rion  cfiltadmilTa  cti.i-n  ! 
mulacpue  Thterpretibus  tantoperc  pfacct  iittflituo  f!tum  rnru m  ,  &  r.v  ts 
Mtpottm\ndn  mfi  ordme  fucccrsliro  iirfntutVffl  vidfri  nq<otciu,  qui  Vicc  vo- 
lcbtc  tefratote  adnutti  cmfi  pacfuovfltTuirfri^u^  d.l.  tum  tn  teflnnttrrto , 
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fubftituto:qucm  e  contrario  ctiamfi  exprcfsim  fubftiturus  ctTct  dcberem  lw 
berc  pto  inltituto,cuadcntc  fubftitutwnc.vt  modo  dicebamus  in  inftitutio- 
ncimquomodo  cuadcrc  illaiu  prorfus  neccflc  efl  rt  nepos,  admicri  poffir, 
At  fubftituto  vulgsritcralioqttolibetpracter  nepotem  hunc Aquilianum, 
non  idcm  traclan  potcft,cum  hihil  prohibcat  quominfli  ex  vulgari  fubfti- 
tutione fuccedat  in  omncm calum  quo  infticutus  hcres  non  fit,fiuequii  no 
litliuequianon  pofsit,&  fiuc  viuo  liuciam  mortuo  teflatoreinftimtusdc- 
ccifcrit.  Ncqucncccficcft  vt  cuadatillc  in  inftitutum cutn  poisitfiiccedc 
lc  tanquam  fubftitutus,quando  fubftitutus  cft.  Eadem  igitur  rationc  faten- 
dum  cft.fi  ncpos  hic  talis  llt  qui  pofstt  ctiam  viuo  tilio  inftitui  8c  hcres  cf- 
fc,  quique  funulcum  filio  inftitutus fit ,  quomodo  inftitui  hodic  potcJr,  nc- 
pos  quoque  Aquilianus  mhil  caulx  cllc  cur  inducainus  ordinem  iftum 
iuccclsionis  &:  pro  fubiiituto  habcamus  illum  qui  non  foluin  lit  inftitutus, 
fed  ctiam  coniunctim  inflitutus,ciim  co  cum  quo  ctiam  coniunclim  admit- 
ti  pofsit.  Ccflantc  iam  ranonc  ilia  quxiccuTct  olim  vt  aliud  Scxuola  in  nc- 
potc  Aquiliano  rcfpondifict ,  fi  tamcn  ci  vnquam ulc quid  in  mcntcm  ve- 
mllit  v  t  rcipondcrct  quod  ab  co  rcljH>nujm  intcrprctcs  arbitrantur.iNcc  fi- 
milc  cft  cxcmplum  quod  folcnt  aciicrre  noftri  intcr  qitosGuid.Pap,«M)f&> 
dc  patrc fibi  tiliis  fuis  ftipulantc  vt  diccmus  in  Error.fcq.  At  quidtf quis  in- 
ftitucritTitiu,liuc  tilius  illc  fit.fiuc  fratct/uic  «tiancus  quilibct &tpfim  /«- 
J*w,nondu  co  tcporc  natos?  Hoc  quoq-,  cafu  putant  plcriq;  videri  vocatos 
libetosordine  fucccfsiuo,  ciun  iimul  admitti  ncqutant  quinondiun  fiint 
nati.dcquc  illo  tantua  difputant  vtrumin  cafum  vulgarcmduataxatvoca- 
ti  videantuc,an  in  calum  ctiain  Hdcicommifo,caic!croquc  fcre  diftinc~tioncs 
adhibcnt  quas  fupra  rctulimus  circa  ncpotcm  cum  patrc  inftitutum.Ego  vc- 
eb  tnagis  cifc  puto  vt  cos  qui  coniunctim  cum  alio  inftituti  funt ,  vcl  cum  V 
pfo  qunque  coiunetim  fuccederc  ncccflc  fit,  vcl  nullotnodo.  Itaque  cum  ab 
initio  valeat  corum  inftimtio ,  poftquim  placuit  pofthuuiii  qucinlibet ctii 
•lienuin  hcrcdcm  inftituipoiTc,nonum  tilud  infpicicdum  cft,\trura  inre- 
tum  natura  /int  tenipore  tcftamenti ,  quam  vtrum  co  tcmporc  quo  &  hc- 
i  &  hercditaus dclatio cx  tcftamcnio  pcrlcgcm  ahqua  cllc  incipit, 
o  tcmpore  *cl  iam  cditi  vcl  faitem  cor.ccpti  fint Jiabcbant  commoduni 
titutionis  ftmtj/que  cum  patrc  ipfo  admittcntur  fi  verb  tunc  ncquc  cditi 
ncqucconccpti  proponantur  potcit  quidcin  tentari  nuliius  momcnti  clic 
quodadeos  inftituttoncm  totamquc  hcrcditateuipcrtincread  Titiumqui 
folus  inftitums  rcperitur  nciniuc  partcm  ci  facicnte  £  Quod  enim  ci  rclin- 
quitur  qui  dclationis  facicndf  tcmporc  in  rcrum  natura  non  cft  pro  no  fcri- 
pto  habcri  conucnit  ,fiquidcmp  oteftas  lcgiscuiusrft  bcrcdiutem  defcrre 
nonpotcftin  fufpcnfo mancrc ti inftimtio ipfa  npn  aliqua condicioncfu- 
fpcndarur.  ]vcrius  arbitror,hoccafu  pcndcrc inftitutioncm  in  idvfquctem 
pus  quo  vcl  nati  iucrint  Titio  hbcri  vel  ceitum  efleccepcritnuUoj  atnplius 
nafci  poflc,quoniau)  rcgari  non  potcftquin  corum  un.nium  qui  «ondum 
inftitutio  taciti  illam  condittonc habeat,fi  nafcCtur.qux  vtruin  cv- 
prciTaCtanUcitcfi.binAcIJigarurparum  rcfcrtquodad  hocvt  rctincatinili- 
. «utiooco»  in  fuipcnfo  tenttfdmm.  y^.dt  wr*«rf%iM.Iiitctim  igitur  pax- 
tembabcbit  Titiu»,  &  qujdesa  dusudurtj^u  quwquotlibcrici 
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ftintnon  nifiad  vnam  dimidiam  vocari  intelligunttrr^tanqv  i:it  fOCKllub 
vitoeodemqucnominccolIcJt.iuolibcrorum  d.l.fi  nntiAiii»  '.D.dt  vfifr. 
ddtrtfc.  AlteriusveropartisbonoiumcuratordaiiJuserit.qui  botv  :r:c 
ritn  •ilminiftrctin  cvruni  commodtim  qui  cxeapute  hcrvdcj  qiiandi  n  c 
futuri  funt>  fiucTitijlibcn  fint  liuc  ipfc  Tmus»  v:  ficn  l  lct  qu><tics  hcrcs 
expcciatur  l.i.D.de  tttrtt.  ktn.dnnd.    Nam  vt  TUlus  qul  nofl  nifi  cx  panc 
icnptus-fuit  tmarn  Jicrcditatcm  habcat  quaudiu  cohcredcm  aljquciu  hj  - 
bcre  potcft  licct  nullum  adhuc  habcat  ficri  ccrtc  ncquit./.z.D./I fttrt  htrtd. 
fttAt.l.  plsni.wf.fi  ttBiunUiM.de  Itgdt.i.l.etninnflim.fa.dt  legst.}.  MultO 
magis  idem  obtir.cbit  fi  cjuis  fubftttuerit.  Twnmrjr  httrit  eimnafeuitrti . 
Nam  cum  fubllitutio  vulgaris  qua:libcttacitam  lubcat  coiidicjorcm  wl 
exprcifain.Si  hcrcs  non  crit  illcqui  fuit  inftttutus,  tacitius  cll  vT Virlpjntrr 
fubftittuntur  nondum  nau ,  quam  vt  inftituantur,liquidcin  fuliicuc  ji  u  rt 
vtvcJ  in  hominum.vclfaltcininicrumruturarcpcnaiicurcotuiipiirc  nuo 
eucnitcondiciofubitittitionts,idcii  quohcrcs  inltitutus  dciiit  polfc  licrcs 
crTc»  /iuc  pcr  mortcm,fiuc  pcr  rcpudiationS  cxclufus.  litli  ncctcinpi;».  1IJ1.J 
vfquc  adeo  fpedandum  clie  arbitror  vt  non  polsint  aJmitu  ex  ca  lubititu- 
tionc  ilii  ctiam  qui  poiica conccpti  tuciint,pror  tct  alum  tacitaoi  condicip- 
neru  ilLmi.quam  fupra  dixunus  mcilc  iniiitat.oi-.i ::.  mmphu  .  fuuUtntur. 
LaJcm  nainquc  ratio  tacit  vtnccelTario  iulit  etiam  fubftitutiaitt.Scio  cqui- 
dem  placcrc  multis  libcrorum ,  fiuc  inftttutorum,  ftuc  fubftitutorum  incii 
ttoncm  quantuudibct  gencralcm  ad  eos  rcltringcndamcile  qui  tcmpore 
condicioniscuciiiciitis  iam  nati  rcpcxiant.ir.Si  d  nnin  ;J.  tt.-r  mmu  ^  mi- 
ptAn^jji  barC  rc(xrtdJrio,cui  propncus  vcrhi  rcpugnet.  An  non  cnim  x- 
ijacluntlibi n  Tmj  quotquotei  quandocunq:nafcuntur.  liltid  prubabilius 
dciindipotciuliiltuutit  cum  Titio .  vcl  l.ibf:itu::>  i j>iiui  LL>cn*  limpL.  ;u; , 
iiios  folos  vnleri  inftttutos  aut  fubititutos  il  qtti  iinuqui  iam  cditi  iuci  ut  vd 
laJtcm  cctyOccpti  moricntc  tcftatore,  vt  potequos  credibilc  lit  pixddedos 
tutilc  hacienus,  nc  pet  concurfum  aliorum qui  poitca nati  ac  ttllaton  om- 
nino  incogniti  fucrunt,ipforum  p-vjtio  minuanir.Excmplo  cius  quod  dcfi- 
Jcicoiiiiuid  »lamiJixrcliCiofcribit  Modcftmus  in  /.  omms.ji.  mtuuU  tim 
u.fjn  fidtitommJfi.de /«g*/.».Scd  ii  nullicotemporc  fucrunt,  vcl  qtu  fue- 
mnt  dccclfcnm  antcquam  licrcdcsciTcnt  non  potclt  hax  intcrprctjtio  alios 
eixludcxc(qiiomii»u4  cum  Tuio  patrc adinittantur.  planc  quamuts  dici  ib- 
lcat  Iibcrorum  nominc  dcfccndcntcs  omncs  ctiamqiu  rcmotiorts  gradtts 
fint  ci)BUncr\UiitrerHmjLir>.dtvtrb.figmfie,  non  idcotamcn  crcdcndum 
eft  Titiodatosvidcn  cohcrcdcsnoi.tantum  riltos  cius,vcrum  ctum  nepo 
tc*  &  proncpotcs  tiliis  cxiftcnttbus.Quotics  cnim  plurium  gtaduum  pcrlo 
nx  fub  vno  codimquc  nomyiccolJcUiiio  vjocantur,iili  pttorcloco  vidctur 
irroitati  non  qui  pnore  tcmparc ,  fcd  qui  pnore  gt  adu  piocrcatt  funt  d.  f . 
tn  fidticimmiffi.tuntl  .l.fi  htrtt  mti.^.f.vU.ndSCTrtbeU.  Nullis  vcro  filiis 
csiftentibus  uihil  vctat  ctiam  nepotcs  tanquam  libcros.  Titio  auo  cohcrc- 
dcs  ficrufed  co*  dcmum  qut  viuo  ipfo  faitcm  conccjni  fuciint ,  alioqui  ncc 
ncpotcs  ipiius  dici  pollimt  qui  eo  iam  mortuo  fintcoccpti.  t.x.f.fiquu  pr». 
ximi*r.D.vnd.e»inM.l.Tuu*i.6.& faj.D.defuit  <y  irgtt. 
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V  n  t  quos  pudcat  fcqui  ahorttm  errores,  fttfi  hoc  agant,vf 
rittonc  aliqtn  idfaccre  vidcantur,quibus  umcti  cticntrent 
'£tfr  ceffcclt,vtnouiscrroribusfeimpliccnt,cum  crrori  rariofa- 
yV<  ucrc.acfi>pp«iJsfcrrcnur.quainpofsit.  Hoc  autcm  in  fupra 
(£j^  dtfmttata  quarftionc-iivcucnit.qut  vrcum  Bartolo  defcndat 
mrnhitlohtfm  Comtihclim  tacram  earitm  perfortarom ,  inter 
quas  ordo  adfe&ionis  cadat,  intdligchaam  in  rife,  vt  inter  cas  ordo  *Ham 
fuccefsionis  indocawr,*<J1etunt  ratiohem.Qtionri  inqumntiidemcotinge- 
rc  ccrnimus  fipatcrfibi  &filtis:fuisftipiiletur.N*  fibi  primum,dcindepoft 
inortcm  fuam  riliis  fuis  dari  ftipulatus  intcltigitur.  Qupmodo  ratiocinatut 
Guid.Pap.r»»/»/.«o.vt  cft  illc  pcrpctuus  Sc  otcrcitatifsimus  in  Bartoli  erro- 
libusracirdis  &  comprob.mms,iuYtvwaIiod<jUicquam  f<iuii1e  videantr, 
ipiam  quod  Bartolum  fciuifle  •uubitt,i'ed  (i  verom  amamus.uuar  Bartolus 
ignoraott.  Qpamquam  eflct  mrtafsis  Papinthiario  noftfd  srquiparandur, 
nc  addam  prarfcrendusii  omnia'ftiiitflcf  ,  quat  Banolus  ncfciuit.1  ■  -«4t  ncc 
Bartdtus  ipfe  tam  facil£  audet  propofitfoncm  ilJam  adftrucre  de  fuccef- 
lionis  drdine  induccndo  ih  contraftibus,  fl  quis  pro  fc  &  fuaj»  futsa- 
liquid  ftipulants  fit  vcl  cmerit  aliter  contraxcrit.  Dignamque  ptttatcffc 
qusrftioncm  quam  (eparatim  tracf  et ,  sw  <f./. Cj*:uv .i.).%.<jkut*mrel}i.  dr» 
bn.d"  pofihH'».V.v.\v,c  poftquain  circain(ritut(onem  cas  adhibuitVfrilincbu 
nesquas  proximocapinirctullmuit&reruuuimus,  qoertt  ille  c*  pTopofito 
nntM.8.qtiid  in  comra#mus?Et  rtfert'  Quidcm  putarejnbrihullo*  tn  contn- 
ctibus  quoquc  ordinem  cundem  fucceisionis  locum  hahcrc.  Scd tamendt- 
ftingucndum  cfle  putat  quid  achnn  (it ,  id  autcm  potilstmum  cfie  confidc 
randunTCX  qualhate  mcondktbne  rcrum  fupcr  qtubus  pa\5him  amtncxut- 
ve  intcrponitur.Vt  (i  tatcs  fitit'  qUf  de'lui  nirtura  nihfcantiel  hcrcd  cs ,  vidca- 
rur  patcr  aiquircrc  voluifie  fUiis  vt  hcrcdibui  > &  fic  nbn  pro virilibus ,  fed 
pro  hcrcditariis  poniofttbut  fi  fortc  ex  ih  arqUalibilkraerimtnftittithd  veto 
ulcs  fint  qua»Ue-fti»naturatranfcani  nifiad  Tilios.Tunt  vtdearur  ftipnlatus 
hliis,vt  liliis  non  vthcredtbtis.Exquoinl^admm^ndoscflcftliosex  eiuf 
modi  connaciu  poftmorrcm  patris  pro  virtllbus  nonpro  hercdiuriis  pot 
tiouibus,  adfcrtquc  excmplum  in  opcris  libcrtorom ca /.  vt  imrtftnr»nd$.  7. 
%.fi  hhrrt.tnnU.Lft  fmu  tptrdt.f.DJe  cp t r.  hbt n.  Itc  1  r. *:uc  itfemphytcofi  ec- 
clefiaftica quaniplacct  non  tranfire ad  ortrariebi heredet  (cduntnm ad  fi- 
lios  &  ncpares.Ex  T^tntU.-j.it  ntn  tthttt.  hmt  ptrtMt<rtk.tttlt(ji*p.y  f.  em- 
phyttufin.ln  dubio  autcni  &  alto  non  apparetc  condudtt  vidcri  patmn  filiis 
pactum  clfc  non  vt  filiis,  (cd  vr  hcrcdibus  fcctttus  opmione  glolfar  quae  hoe 
ipluin  nomiintimtraditin  l.fijih  i7.$.(ipattm.D.  dep*fh<.]ui  tatr.cn  locus 
li  quid  vidco  hanc  fentcntiam  apcnnsnnc  conacllft.  lbi  enim  Paolusicri- 
bit.  Si  padns  fini  nc  a  mc  nw  a  Titio  pctatur,non  proftiturum  hoc  pa- 
€tam  Titio  ctiamfi  hcrcs  mihi  cxtitcrit. 

ri  non  poteft ,  tum  ab  imtiohicrit  inutilc  quantum  ad  per- 
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DE  CAD.  XXXIII.  ERROR   VIII.  41r 
GnamTiajcuinonroagisexccptioquarnactio  pcr  mc  acquiri  potuit.  £' 
bat  luhutou  ftTUTtttmf*trt,\x\a\y\i  Paulus  ,  futpAtliu  erut  nt  *  ft  neuekfUi» 
fttirttmr,cumfiitupuiriherti  txtttifltt.  Filiam  falicct  quanq  jain  licreJctn 
pattis  non  poflctucri  fehuiufmodi  pacti  exceptionc  aut  alia  vlla  ratione 
commodum  fibi  aliquod ex  eo  compararc  cnm  ncquccxpropriapcrfona 
ios  vllumhabcrepolsit  cxpafto  patrw  «pcrquem  nihil  potcft  acquiri  filia: 
/.  eitm  dtt.j. vtrfi.fi vcti  filtu.D.dt pAfl.dttul.nca;  nnquam  ipilus  patnshc- 
rcs,qumdo  pactum  fuit  perfonalcqualc  iftud  eft  ex  qua  partc  pacilcitur  pa- 
tcr  ne  a  fc  petatur,vt  idc  Paulus  fcribit  in  ttdJ.fi titi.f.fi quu puafeutur.  vbj 
vcrba  iJla Std  vt  aI»  btrtdt  ptutur ,  qtix  lincis  intcrclufa  fimt.quomodo  folct 
cflc  qux  iunt  fufpcfta,dcleri  haud  dubic  omnino  dcbcnt»quta  tuin  quoquc 
cum  quis  pacifcitur  nc  a  lc  petatur,  licct  non  addidcrit  fcd  vt  ab  hcrcde  pc- 
tarar,nercdi  tamen  non  prodeffc  cxccptioncm  ccrtum  eft.  Atquarationc 
«erpacifciriliarnon  potrft,nudo  pacto,eadcm  ncquc  ftipuliri  alitcruc  Ji- 
croruiii  grariacontrahcrcpotclt.quia  gcncralitcr  vcrumcftquod  ait  Pom 
ponius  ln  d./.cum  des  ,  pam  quidem  pcrlibcros  quos  in  potcftatc  habct 
acquirt  ,pofle  ,  fcd  libcris  per  patrcni  non  poifc.  Ncc  vcruin  cft  quod  vul- 
rjo  noftri  ad  PaitJum  fupradicto  loco  notant,  fiti  arn  non  polfc  cqiudcm  ha- 
bcrccxccptioncm  pacti  cx  pacffco  patrisetiam  cuius  hcresfit,  fcd  dandam  ci 
cxccprionem  doli  cxeo  quod  idem  Paulusfcribitcxcodcm  luliano  in  /.  & 
bmdi.it.  f.ncs Autrm.D.ttd.nt.  depdfl.  illis  vcrbis  ,  luhanur  tjuaqnt fcitbit 
fiputtr  puflm fit  nt  a  fe  neue .» fittt pttdtur  mugu  tji  vt  pAfli  exteptu filtcfu- 
mdtutAundu  ncn  fitJtd  dtliprtftt.  NlUTi  G  ita eflet ,  q-.itd  oblccro  111  effit  tSu 
rcferret,  an  pactian  vcro  doli  cxccptiortcm  hjbcrct  filia  cx  pacto  pitrts? 
.4urgr)bmodo  vcrum  clfc- pofTet.quod  Paulus  apcrti  fcribittam  in  d.  t  fips 
8ut,fUAtn  tn  d.$.nti  uuiem,  pachun  patrtsn»  ahliori!u>ir  pct.mir,  foli  p.icri 
rrodcifc  fl  filijaut  filur  nominc  conucniatur,  nou  e:ia:n  ipli\  Iibcnsc- 
tiam  quos  Jiabcat  in  potcftatc.  An  non  um  prodcllct  paolum  cx  quo  d.i- 
rctor  exfceptio  doli ,  quaincx  quo  exccptio  paih?  Et  quainuisnon  nc^cu 
muhum  rcicrrc  quantum  ad  rationcm  iuris  prxtonj  quod  cxccprioncs 
mtroduxrt,  an  pacti  cxccptio  dcnir  andoli,  quoniain  hxc  illi  fublidia- 
rii  ciTe  folct ,  ficut  &  iu  fac"hi:ii  cxccptio  fublidiaria  cll  cxceptioni  do- 
1.  l.rtfcriptuw.  10.  f.phim.  etd.  iunfl.  I.  licit  famtft.  7.  $.  ntc  txctptit- 
net.ly.dt  tkfeq.  purtnt.  tjr  pAir.prtft.  1. 4.  $  dduttfus.l).  de doU  mtUex- 
«p/.[vbi  nialc,  tpud  btnti  mtrtt^xo  co  quod  IcgcnJum  cl\,ApuJ  biintivt- 
r#f.]Atumcn  li  efrcchim  rci  Sc  potcftatem  cxccptionisconiidcrr*,quid  po- 
tcft  mtcrcfTc  anhzcan  ilia  cxccptio  accommoJcttir  cu;n  h  qni  cccipit, 
tanrum  per  vnam  quantum  pcraliam confcquatui? DirnlqucquiJ  vidcti 
potcfrfaccrcdolomaloitquipachiscumpitrc  dc  non  petcnJo  a  pcffoiu 
patrU  ,  ncc  i  pcrfona  lilii,  vcilitcr  qiiidem  quod  ad  pjtrcin  ,  fcd  inutilitcr 
quod  ad  filiatn,  a  fiiiapctit  fiuc  viuo  (iuc  mortuo  pattc ,  ac  fiue  fit  illa  hcrcs 
patris  fiuc  non  fit  ?   Ncutro  enim  cafu  vcnitcontra  paftiim,  ncquc  ex  qtia 
parte  fuitconccptum  in  pcrfonam  patriscmus  illahcrcs  lit,  quia  fuit  pa- 
cramperfonalc  &  confcqucntcr,cxtinftum  c.impattis  pcrfinu,  ncctranf- 
miGabilcadhcredcm.  Ncquccx  qua  pjrtc  tuit  conccptum  in  pctfonam  fi- 
l-ar  quia  ciim  hbc  VntuVtu  fu  inuti!c,c1iamip\»d  pra^orcin ,  qui  anima,iucr- 
tit  artte  ofnnia  nepacftum  iritcrilios  inlrurti  altisnoceat  aut  profit/.yJ  vnu*. 
ij.  f.  pufl*  quuturptm.  vtrfic.  unit  •mniu.D.  dtpuB.  pro  iton  interpofito 
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habctur.  Scdumcn  vrgcntvaldcpro  mtcrprctibus  fupra  relata  Pauli 
lultani  verba ,  &  um  tortitcr ,  vt  cu.r. pro  mc  conftei dc  iuris  orationc  dtt- 
bitanduui  nonfit,  quinvnus  hic  cik  vidcatur  cr  iis  locis  qui  cmenda- 
tione  noitra  lndigent.    Lubricus  enim  crror  fuit  cV  qut-  facilc  potuit  u- 
repcrc  ex  irnpcntia  prinium  cx  fciiptoris  alicuius,  dcindc  ctiam  mter- 
prctisi,  cumicnptumciTct  inorc  florcntini  ltbranj,  /fW/o/iTrt/Jr.pro  eo 
quoii  pluribus.  litci  is  fcrtbcnduin  fuilfet ,  fed  ftli  pdtrt  prafit,  lucra  P.  maiu- 
icula  pro  duabus pofiu ,  quarum  altci a  fuhiccre  poflct  ad  intcgram  diciio- 
ncm pnft ,  figtiihcandam,  altcra  fi  tbfcruirct  pnncipto  fcquentis  dicbonis, 
p»/i/,quodquia  non  intcllcxcrunt.puuutcs  fcripwm,/ii/#/ii>r#/i"/,facilcin 
eumerrorcmprolapfjfunt.vtpro/i/f ,  crcdiderintreponcndum  i*it,  Faait 
autem  harc  nofti a  cmcndatio  vr  &  Paulus  &  Iuhanus  non  folum  intcr  fc.-  vc 
rimictiamcum  fcipfis  bcnc conucniant.qui  alioqui  afcipfis  quoque  dtf- 
fentmnt.  Id  eniin  vtroquc  loco  &  Paulus  Sc  Iulianus  Lnpfcrunt  foli  pam 
nonctiaiiifihx  talepacluniprodc/Tcdcbcre.    Patri  inquainfiuc  proprio, 
iiue  ltli|fui  riliaruc  nominc  conucniatur,  lcd  diucrhs  tamen.vt  aiunt,rcfpc- 
cnbus.Ipfienim  ftproprto  nomincconucniatur.prodelt  pactum  quatenui 
paclus  illc  clhne  a  fc  pcutui  .Si  vei o  cx  perfona  St  noinmc  filti  vcl  hliar.pro 
dcft  ci  quatcnus  ractus  cft  ne  afiliopetatur.  Eatcnusiiquidcm  intcreftpa- 
tns,vt  pactum  a  fc  ipfo  intctpofitumdcrendatur  ,  fuumque  cffccluta  tu- 
bcitrid  facicntc  iuic  potcftaus.vt  qucrr.aJinodum  cx  conti aoibutftiibrum 
quosin  potcfiare  noltra  habcuius  conucniri  pofiumus ,  lupacifcificcoa- 
fulerc nobis  poffimus  ncabns  petatur, vt eorum  nomine non coueniausur. 
QuodlipaCtuni  non  valct  in  pcrfona  filijcumpatcrfibi  &  hliofuo  pacii- 
citur.finulitcr  ncc  flipulatio  valcbit,  aliufuc  vllus  crmtraetus,  quoruamTB» 
cadcmquc  efi  luris  regula,quac  f^cit  vt  alij  ncc  rJafcifci  nec  ftipulari  altterue 
contrahcrcquifquam  pofHt,  quumamad  hoc  coinpiiata:  fuiit  obljj^^RL 
omncsvtvniifqutlquc  acqnirat  libiq.iodfuaintercft/.  flipnUno  r/?4. 
mltm.DM  vttb.tbltgtt.wnll.l.ftmthitjr  T  mv.wo.ctd.l.fnndtu  tUe^.DM 
ctntr.tmpt.  Non  dico  (tipiilatioucm  non  valcrc  fiqui*  filio  fuo  flipulctur 
qucm  habct  in  potc.tatc.VaJct  cnim  pcrindc  ac  fi  parcr  fibi  ipfi  ftipulatus 
clfct./.«»w  ant.  tf.f.jHt  fibt.iMmtnm.tfl.dt  vtrb.ttltgSzi  dico.non  valcrc 
ftipulationcminpcifuiia  tilijvtcxca  iilius  ipfc  accrc  iibiquecommodum 
aliqitoirj  pararc  pofsit.nc  qujdeoi  patre  mortuo,adt6quc  ncc  fi  patcr  contu- 
liritltipulationcm  in  ldtcmpus  quo  pjteripf.  lanicntmortuus.vt  infpe- 
cic/.  p4ttr.ii.  D.dtpafl.  dttnl.  vbi  non  dubitar  Africanus  quin  inutihs  lti 
pulatio  fn  quantum  ad  riiios  quibus  in  potcftatc  conftitutfs.patcr  poft  moi- 
tem  fuamdart  flipulatus  fucr^t,  nonftcQ-  quimfi  fibiautpoft  moricm 
iuam  cxtranco  cuilibet,p.ita  l  iuo  Itip-.iLtus fuiflit.     Id  cnim  eftquod 
fignificat  pofrrema  illa  legis  claufula  &  permdt  bsbtninm  mcfi  ulu 
flipHltttittnitrptftu  fmjfrt,ft  K4u,i  tx  Aft4  vtnint,  mib,  4Hl  ptfi  mtrttm 
mtam  LHcitTtiui^nfptndts)  Et  quamui»  placcat  Africanb  cx  ciuf. 
fiipulationc  filioa  agcrc  pofTc,  cWduasdotis  partes  petcrc  quzfucrant  in 
itipiilationcm  dcductc,  nonumcnadmittitcos  vt  hlios,  icdvt  hcreJts 
quoflibct,  vt  oilendit  rcfponfi  ratio  quam  iUc  adfcrt  iis  verbis  ,  tttitm 
ttm  fltpmUmmr  vtm  b^ne  tfft ,  vt  ft  tn  msmmtnto  mtrtnm  filim  tfitl, 
dttptm  rtidtrtiHT  ,  nuila  falicetiada  mcnrionelibcronin).   Vt  mtcl- 
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DECAD.  XXXIII.  ERROR   IX'.  M, 
ligamutcum  conimmcntio  ddacft,  licct  iucrint  iJfi  ftipulationii  tcm . 
porelnpatrispotcftatc.ipforumumcnpcrfonis  pro  non  adicctts  habcn- 
daseffc,  ficutipro  nonadicifto  habcndus  cffct  cxtrancut  cui  dari  (hpula- 
tor,^BMf/fm/4i4»,ftipulati!sruinct.  Atqui  ft  non  rffcc  adteda  Iibero- 
rum  mcntio  in  ftipulationc ,  nemo  dicerct  poflc  illos  cx  ca  ftipulationc  a 
gere  unquam  filios ,  nec  fi  eflent  hcrcdc*  parris ,  fcd  foluni  ius  ilhtd  lubc- 
rent.wpoffcntagcre  tanquam  alii  quilibethcrcdcs  patris ,  quoniam  quil- 
quisfibi  paciicitur  vcl  ftipularur ,  non  Untum6bi:fcdctiam  hcrcdibus  fuis 
pacifci  &  ftipulari  intcJligitur/./7/r4f7£.9.D.ir^r«^r.Idc  crgo diccndu  cft, 
cum  corii  mentio  ta&a  fuit  in  ftipuiatione  :  quod  ommu  apcrtifsimc  expn- 
mut  vltima  illa legis  verba,fMm  ttpptft  tnttti /iipuUien,  n*uu  vtmfit.btrtdt 
4*#fn.Et  hxc  proculdubio  Africani  fcntctia  cft,  qui  t.iroe'  magnus  Africani 
interprei  non  percepit.vt  nec  ahus  quifquam  cxoctcrisautvacnbusaut 
recentioribus,qucmadmodum  alio  loco  piuribus  oftcndcmus.  Ij;irur  ciim 
eat  etufmodi  ftipulatione  patris  qui  libi  &  filiii  fuis  (iuc  llmpl.citcr  (iue 
poft  mortcm  fuam  dari  ftipulatus  cft ,  nulttim  ius  acquiri  poflit  libci is,mli 
vtfi  hercdcs  fint,  aclionem  illam  habcant ,  quaro  aiiuj  quilibetcxtrancus 
heres  iurc  hercdintio  habiturus  cflct:  rarcbor  quidcm  quod  vult  Bartolus  • 
non  nifi  ordinc  fucccfliuo  admitti  eos  poffc ,  ciiin  vmcntis  homims  neque 
hcrej,neque  hercditas  cffc  poflit ;  fcd  non  srqnc  adinittam  quod  idcm  iltc 
vuk»h©rjti«iis  compctiturumcxverbisflipulauonis,  quibui  fadafitipio- 
rum  mej»to,cV  cx  vi  coniunctionis  mutata:  m  diliunctioncm  ,  ciim  vtroquc 
cafiiarquifitinutilis  exprcfsiohbcrorum,  liuc  patcr/ibt  &  filnsfuis  ,  itue 
fibiautfiliis  fuis  ftipulatus  proponatur.Nam  cV ciim  quis  fibi  &  hcicdi  fuo, 
auefibr  yel  hcrcdi  fuo  dari  ftipulatur,  immlis  omnino  cft  exprcfsio  pcr- 
fonaehcrcdis-.Non  qtiiahcrcs  agcrccxcafiipuJationcnoii  pofsit:  fctlqtiu 
perindeagendi  ius  habcrct,  ctiamli  nihildcillo  in  flipulatiopccaiitumd- 
fct,  necagit  ranquam  nominatus  liuc  propno  nomtnc,vt  puu  Titii ,  liuc 
appcllatiuo,  Aer#i«,fedujit)uamhcrcs  ftipulatoris  ,  ctii  llipulatori  vcruuj 
eftquzlitum  iusrtiiflc:cumquod  adcius  pcrfiwam  attiiicr,non  pt-.fsit  tiui- 
tilu  videri  ftipulatio.  Idcoqncfi  in  ftipulationc  nominati  (int  rilijlub  v- 
troque  nomine  &:  ruiorum& hcrcdum  :contingatautcm  alios  flipulatori 
tffe  heredes,  non  proderit  filiis  quodfint  lilij.cum  non  lint  hcrcdci ,  quan- 
quam  noccbit  vcris  hercdibus  quod  non  rilijfint  hcrcdc*. /.!«/•  pttthm. 
^o.f.vlt.  D.  dtfttl.  quianulb  quidcmratiocftoir  proprmni  iiomen  at 
tendi  dcbcatciuscui ftipulati  dciunifhis  ncc  noltut  ncc  potiiit,niii  unqu.im 
hcrcdi.dtflicilnlsfanecft  vt  cumquis  (ibi  &  Titiohcrcdi  foo  Ihpulatur, 
deindcalium  quam  Tttium  habct  hcrcdcm,adiocx  ftipulatiunc  dcturhc- 
redi,  quara  vt  eidem  dcturcxccptiodoli  ui  fpecie    j.  f/f.quiaad  indu- 
cendam  cxceptionera  doli  furfictt  aliquid  iicrt  coiura  ld  quod  a&um 
tft  a  pacifccntibus  vcl  conrrahentibus     F.xprcfsio  autein  nommis 
eribor  ,  quam  pacifccns  vcl  ftipulator  eo  temporc  fpci  abat  iicrcdcin 
bi  forc ,  non  facit  quin  apparcat  pacifccntcm  vcl  ftiptilatorcin  ei  pcr- 
fon*  Unquam  hcrcdi  potius,quam  quafi  Titio  aut  quali  fratri  prolpi- 
cerevoluiiic.   Vt vcro  dctur  aJtio  ex  ftipulationc  non  fiiflicit  volun- 
us  contrahcntiuni,nili  adlint  ctiam  vcrba  ftipulauonis.  Vcrba  autcm  cui  - 
dentcr  rcpugnant  cilm  Tittj  vcl  fratris  nomen  cxprcfliim  cft ,  licet  ad- 
ieclb  quilitacc  hcrcdjj  >  vt  alius  hcrcs  quilibct  ,  qui  ncquc  Titius 
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neqtiefratcr  f.t  ftipulatinnc  cotincriiiitclli£atur.  Vtldc  efl  qrodnec  in  fpe- 
ckd.f.9lt.iat  Papinianus  hcredi  cvccptioncm  pacti  ,fcd  tan-.iim  exceptio  - 
ncm  doli  qu.t  fubfidiaru cft  CXCCptioois  pi  lU.refcripinm.to.f.vlt.ttd.t^ 
nimiruin  cxccptio  pacti  11011  alns  dari  p:>teft  qr.im  iis.  quoruni  pcrfone  pa- 
c*to  nominatim  comprchcnfx  funt,  vcl  eornm  fucccfforibus;  ficut  ncque  a- 
ftio  ex  ftipulatu  aliis  qnam  qui  in  ftipnhtione  nominati  fiicrunt.  Kcc  laci* 
liuscft  vt  pacti  c>:ccptio,qiia:n  vtcx  Ihp-.ilatu  actio  deturci,de  quonihilin 
pacto  vcl  in  rtipulationc  dictutn  cft.  Sed  vt  dctur  doli  cxccptio  ei  quoq;  de 
quo  nihil  dictum  fuit,dummod6  acVim  dcillo  rucrit,facillimutTi  cu.Atque 
Uaintclligiproculdubiodcbct  Papinianus.  Aliaratio,  quain  adicrt  Bnrt.vt 
probct  cx  ftipulatione  quampatcr  inteipofucrit  profc  &  protilns  fuisad- 
mitti  filiosord.incfuccefsiuo,non  mclior  cft.  Ait  enim.quod  fiUo  acquiritur 
ex  ftipulationc  &  prouilionc  patri»  cffe  profe&itium,  cx  coquc  mfeit.  Non 
igitur  polfc  acquiri  rilio  nifi  poft  mortcm  patns:  quia  fi  viuo  patrc  acquirc- 
rctur  iilio,confcqucns  fitrct  vt  acquircrctur  patri  pcr  filium  ctu  liodtocum 
nihil  in  pcculio  profectitio  immutatum  fic  a  i  .1  tmiano in Ltum  cp»rtti.6.& 
l.vlt.Cdtbon.qut libtr.  Naui  probat  qniilcin  harc  ratio.Nihil  pofic  rilio  ac- 
quiri  viuo  patre  cx  ftipulationcpatris:  <cd  non  probatpoircq.iicquaacquin 
hlio  ctiam  poft  mortcm  patris.  Prius  cnim  probandum  eflcf  valere  ftipu- 
lationem  quantum ad  pcrfonam  &  vtilitatcm Klij,fiuc patcr  iibi SclUio  fao, 
fuic  fibi  aut  filio  fuo  dari  ftipulatus  fit,quod  nos  negamus  tuai  quoquc  cutu 
poft  mortcm  psti  is  collata  Itipulatio  cft,  tx  d.l.pAttr.ii.tf  1.60*  ttnutnuu. 
f.D.dt  pncl.dotnLAxc\m  ncc  Bartolus  probat,ncc  pro  Bartolo  probarc  quii 
quam  pofsicvalcrehuiufmoJi  ftipulationcm  quod  ad  rilijpcrfonam  & vti- 
ittatcm.  E:  quamuis  catus  illc  fit  dubitabilior.li  patcr  ftipulattts  fit  dati  w>ft 
fuam  mortcrn  filiis  fuu  proptcr  aliqnos  iuris  locos ,  qui  in  ea  fpccic  vidtn- 
turvtilcmactioncin  darctiltoctiain  quinon  fithcrcspatris.  l.qnedmnfnt. 
45-J.y»  fnis  na.D.de  vft.telig.t.pjt  i-  * :y,  C.dt pntl.ttnntnt.  tam  fnp.dtt.  dc 
nuarum  lcgum  fcntcntia  fcribcmut  fortalfc,  latius  /if  .ip.Cwicflnrariimjhic 
taiucncalLsqucmnunc  nadanius  depatrequi  fibi  &:  filiis  lais  liniplicitcr 
<iipulatuscftconiundim,ai:tctia;ndiliunaim,/i*iii«//r/9i/*ii/,  nullamo- 
mnino  tccipit  dubitationcni,quin  liherorummentio  habcri  dcbeat  pron6 
adiectajiuc  proponas  in  potcltatc  f.iiifc  liberos  ftipulationi*  tcniporc,fiue 
iam  tuin  ctiiancipatos:  &  ru:  fur.i.fiuc  pactus  lit  patcr  filiis  tanquatn  filiis,fi- 
uetanquaui  hercdibus,  l-.uc  dcn:quc  hoc  cxprcilo,  quod  iisproiptccrc  vcl- 
lct  tanquam  hcredibus,  fiuc  cx  tacitointcllcdu,  &  pcr  intcrprctationcm  ca 
praefumptiocapiatur.Nccpugnat  cum  hacnoftrafcntcntiaq  iod  noftn  ol>- 
iiciunt  dc operis  libcrti,  valcre  caruin  itipui.itioncm  ctiara  in  iauorem  &  v- 
tilitatcm  Iibcroruin ,  fi  qni<  a  libetto  (iht  libcrifquc  fuis  operas  ftipulatus 
fit  cxd.Lfi  qui*  «ptttu.i/D.dt  r-prr./j£o7.ade6quelicct  libcri  non  fint  hcre- 
det  patris ,  vt  conftat  cx eo,  quod  Caius  fcribit  in lxnmf*irtnw.\*.$.\. ttd. 
cum  libertus  promifcrit  patrono  fc  opcras  daturum,  neque  adiecerit  Ubtrtf- 
fnttiitr,  nihilominus  Iiberis  debcri:  fcd  ita  dcmum  fi  patri  hcrcdcs  extite- 
rint,  vt  in  hoc  minus  iuris  habeant  quam  libcii,  quorum  mentio  adicfta  cft 
in  ftipnlationcquod  in  illisdcquibus  cauitftipulatio  noncftncceflc-  vtfint 
hcrcdcs.Nam  rcfpondco  cfle  hoc  iiu  fpecialc  opcrarum,vtcas  alibcrto  fti- 
pulari  pofiit  patronus ,  non  tanttlm  fibi,  fed  ctiim  libcris  fuis,  »t  hoc  vdu- 
t>  praimio  inuitcntur  domini  ad  dandam co  ftuhiU  fouis  iui j  Ubcmtem, 
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eiitf*  bencficium  tantum  efle  creditur,  &  rc  vera  cft,  vt  nihil  non  poOit  cx 
ea  caufa  Iibcrrus  dcberc  patrono,&  libcris  patroni.  Vfque  adeo  vt  quainui* 
operz  nullx  proroiilx  fint»  non  eominus  tamcn  nacuradcberi  mtciligan- 
cur.  Lfi  ntn ftrtrm.xG.  f. Ithertm.^D.de  ctndttl.  indri.  ncc  minus  paironi  li- 
bcris,etiainfi  patris  hcrcdcs  non  fint,  quam  ip(i  patrono;  quia  &  cttm  hcrc- 
des  non  funt  patronorum ,  tamcn  iura  rctinent,  dum  nc  fint  exhcredati.  l.fi 
optr*rum.i).D.drtprr.ltl>rrt.$c  cum  hcredes  funt  inftituti  etiam  cx  inxqua- 
libus  partibus,parronorum  tamen  ius  &  nomcn  habcnt,&  confcqucnter  o- 
pcrarumpetitionem  propambusxqualtbus,  nonpro  hercditariis.  d.l.vt 
Mth[imrmndt  f.^.filtbm.rod.  quod  ego  fic  intclligo  ,[ctiamll  opcras  illas  pa- 
tronus  fibi  tantum,non  ctiam  libehs  fuis  ttipulatus  fit.  Quinimb  quod  nia- 
gis  eft,  interdum  opcrarum  manct  petitio,ctiamfi  ius  patroni  non  fit ,  vt  c- 
ucnit  in  firatribus  cius cui  adiignirus  cft  I ibcrrus  ,  aut  in  ncpotc  altcrius  pa- 
troni,extancc  altrrius  patroni  hiio.  vlt.rtd.  Cur  non  ergo  dcbcat  li- 
cercpatrono  ftipulari  opcras  i  libcrto  non  rantum  fibi ,  fcd  etumlibenr 
fuis,in  illum  etiam  cafum.quo  non  fim  illi  futuri  heredes/  multo  magis  c5- 
cepufimplicitcrftipulationc.quomodoconcipiiblcbat  non  exprclfoco, 
an  libcros  hcredcs  habiturus  eilet  patcr,  necnc.Nam  hbcrtus  non  magnam 
inbociniuriam  patiebatur ,  cutn  operarum  ftipulatio  ad  hcredem  extra- 
ncumtranfirc  non  polTet,  nifi  poft  htem  apitrono  cnntHuum.d/./J  oprr*. 
rmm.  iunftis  iis  qux  de  illius  loci  emcndatione  Sc  interpretationc  fcribit 
CuuchBWj7.Ofyfr.c4f  .14.  quod  indignum  cllctciuetn  Romanum  obli- 

Sri  adoperas  alij  prxftandas,  qtiam  ei  ipfi  a  quo  hbci tatcm  acccpilfct,  auc 
tem  libcris  cius.  Quod  igitur  non  potcrat  patronus  hcrcdi  fuo  cxtra- 
nco  acquirercfuit  zqutim  vt  polTct  libcris  fuis  ctiam  non  hcrcdibus  ftipula- 
ri ,  aut  ctiain  citra  ittpulationcm  Itbcris  fuis  acquircrc ,  &  in  cos  transicrre, 
ita  dermirall  hcrcdcs  c(Tcnt,vt  plus  iuris  habercnt  qui  ciTent  Sc  libeti  &t  he- 
redes»quam  qui  vcl  ltbcriuntum,vcl  hcrcdcs  tantum.Quoties  autcm  patcr 
fibifuifquelibcrisftipulatur,  non  vocantur  Itbert  limui  &  coniunclimcum 
patrctfcdordmc  fuccclfiuo.Nonproptcr  ordincm  illum  adicdiuntsquem 
pondcratBartoIus^fcd  proprcrordincmnccei1rtatis,quiaficri  ncquit  vtpa- 
tronus,  5c  patroni  Libcri  iimul  admittatur  ad  ius  patronatus,ncc  proinde  ad 
pctitioncm  opcrarum,qnx  non  nifi  proptcr  iutpatronatus  dcbcntur.  Non 
cmm  habent  hbcri  ius  vllum  patronacus,  uuandni  patcr  viuit,  nifi  quod  iis 
tum  quoquc  dcbctur  rcucrcntis ,  ncin  ius  rocari  a  Iibcrto  pofllnt  lincvc- 
nuyrxtoiis.l^dtp<utum.%.$.vit.7).de  intui  vtcund.  Ncc  quodpatris  &;  fi  - 
lij  vnacadcinquc  pcrfonacife  crcduur,  proptcr  ius  patrtxpntcfutis ,  taccre 
dcbct  vt  cxiftimcmus  communc  effc  ius  pacronatus  patri&  libcris  eodcm 
tempore.Siquidcm  non  ius  parrtx  poteftam  tUud  eft.quod  rribuitrilio  pa- 
troni  iiu  patronacus.fcd  nomcn  filtj.Vnde  cft  quod  parui  rcfcrt  an  cminci- 

£att fint  hhj, an  in  potcftatc.d./.  vt  turtfiurundi.f.  f.parui  «uti rtftrt.de tper. 
frrr.dum  ncfintcxbncdui.d././i  tperumm.iy.etd.tuntl.l.ftcxptirtnu.  ix.  . 
$  //./f?f ././' sulut.^-.de  btn.Ukert.  Ex  quacxccptionctato  nugis  appa- 
rctnullum  ius patronatus.habcTC  libcros  pacroni,nib cx  perlonj  patns-.alir. 
ejui  fi  quod  habercnt  ex  px-riona  propria  no  poflct  its  aurrcrri  pcr  cxhcreda- 
tioncm,nec  rurfus  fiquod  habuilicnc  vruo  patrcflc  cum  patrc,  fiucquod  z\ 
caufam  fuccefitonis,fiiie  quod  ad  cxactionem  opcrarum.  Et  indcctiam  cft 
cjuod  dubuatum  ohm  fuit  >  au  libatorom  iura  foluacflcm  Itbcns  quotum 
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Eatcr  pcrduellionis damnitus ,  auc cx aha  caufa  punmn  effetr  quanquam  e» 
enigniratc  Impcratorum  placuit  falua  cifc.  Lwd  libtrttrum.4,,D.dt  mr.pd 
irtnin .  D<.  ntqucdicitur  ius  patronarus  crjnlirc  a  patre  in  libcroi.d.Lddtpn- 
nntn.f.vlt.  Si  aparrc  aJ  liberos  perucnire  111  i.x.D.dtinterd. &rtltg.  vtap- 
parcat  ticn  non  pollc»  vti  patrono  viuo  libcn  iplius  tura patronatus  ,  aut  o- 
pcraram  cxactioncm  haberc  inteUigantur(nec  fipatcr  Teht,licut  nec  in  po 
tcftate  patris  cft.quihberute  ipfcdcdit  vt  libcros  fuos  raci.it  patronos»  ctim 
patronos  illc  fit  qui  manumilitific  quidcni folus  quandiu viuit.  Proindc  mi- 
ruu»  vidcri  non  dcbct  cx  fttpulatione»  quani  patronus  profclibcrifqucfuis 
intcrp<>fucnt,non  admitti  hberosad  cxadioncm  operaniin,nili  ocoincluc- 
c  cHitK),  8i  niortuo  desnum  patrovcl  ob  hoc  ipfum  ne  nimis  libcrtus  oncrc- 
rur,u*  patrono  permtttatur  non  tajitiim  pro  lc,  quod  magnuns  pcr  fc  cft,  fcd 
etiam  pro  hbcris  fuis  fc  viuo ,  tic  coniuncum  ftipulan  opcvas  ab  homine  Sc 
lil>cro&ciiieRomano,quamuisnon  ingcnuo,fed  hbcrtino.  Saufquc  clfc 
dcbct  patrono,  qudd  cx  hac  caufapcrmitudir  ei  contra  luru  comtnuncs  rc- 
gulas  ftipulari  ltbens  fuis.vt  cslhpiuationcopcraspetcrcpoflintpQllnior 
tcm  patris.  Scd  non  potclt  bona  clle  confecutio»  ti  quts  cx  co  inferat  quo- 
modo  infcrt  Bartolus.Idcm  crgo  admittcndum  eiTc  ii  quis  pro  fc  fuifque  h- 
beris  ccntum,aut  quid  aliud  ab  cxtranco,  id  cihqui  cius  libcrtus  non  lit.ili- 
pulctur.  Dtlfimilitudo  namquc  in  co  eft>quod  poftcnorc hoc  cafu  non  v j- 
lct  ftipulatioquantu  adperfonas  libcrorum,&:  idcirco  nullus  qiiarftioni  lo- 
ciisrelinquitur.anadmittidcbcantlimul  cumpatrc  an  ordinc  fucccfuuo: 
<um ctiaiuii  admittamur  poft  patrcm,non  umcn  admirtantur  tanquam  no- 
ntinati  in ftipulatione,  fed  tanquam  ali|  quilibct  ftipulau>rishcredes  cuaat 
qui  nominati  non  tuilknt.   .  • 
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V  o  d  autem  poihcmo  loco  adduci  folcta  Bar.  Sc  cacteris  dc 
cmphytcitli,  quam  quis  pro  fe  fmfq,  liberis  acccperit,  inccrpo- 
fitactiatOtVtncsitofccin  eam  rcm  ftipulationc.  Aaromcnjoi 
fcilicct  lihcrospoft  niortcxupatri4&  owUncfucctlfiuo  adem- 
phvtcuhn  quirlcw  pro  viulibus  portionibus,  hect  tnrqua- 
lircr  inftituti  proponantur.Etii  Doctoots  nosiros omncs  in  co  cofcnttrc  vi- 
dcoiverror  tamcnncnonht  vcrum.  Narnrraodiuttio^onftituitin  dL^xm' 
fhyttdfu*. N oittlLj.dt  rti.tttltf.ntn  «•/«*».  \  t  cinph ytculiis  ccdcliaft  lca  oon 
roflltnanfire  adcxtrancos  hcrcdcs,(cdt.inium  adfaitos  vfqueadiccundum 
gradum,non  ita  cft  acctpieudum,  quali  vclit  lultmianus» quod  volut  noftti 
poifc  hliosin  cmphyteuli fuccedere  cx patrisftipuintjonc  unqua  fi1ios,taai- 
ct li  non  fmt  hcrcu'cs,fcd  c  cotrario.vt  tta  dcinupoistnrin anphytculi  luccc- 
dtrc»unqitahli],li  eaam  hcrcdci  iint:haLtcnu(q,  tanuuri  profic  iis  ms  filio- 
ruin  Sc  nomcn>quatcnus  prodctTc  us  potcft  tus A.  nomcn  hcTcdum,aJUis  qui 
iibertnon  clicnt  minimc protururum.  Et  iu elTe  vt  Iuftui.duo  ifta  coniun- 
caauuequirat,  qubdcius  qui  cmpbytcpiun  acccpitfihj,  &  nbj  unt,»3c  iutc- 
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<dcJjprob.it  darifsime  vcrba  illa, bm  tinfdi 'perftn*  htredtbia,\.\\cti:- 
dum  gradibus,*fr  tne  tps,fUtji  t*ntumfoUt  tn«ftulu>*utffntr,u,  *ut  nepoiibnt 
Vthmff,  ntUttr*.  Ite  quod  fcquitur,4/*>?«i  no  trttnftre  *d  *!tyue abetit  herede. 
lllanaq;  dicVo^/VwJjimplicathcrcdcs  cnS  ciTc  oportcrc  illo^»ir.  q:tt>s  priun 
dixcrat  cmphvtcuftm  traiirc.  Ex  coq;  infcro,nd  ex  i\ ipulatioi  c  \  rtru  trali - 
rc  emphytcuntn  ccdcfiaftua  in  filios,fcd  lurc  hercditaiio.  Ncc  cnim  illud 
eria  requirit  luilin.  vt  qui  cmph)tcufim  acccpit  aliqui  iiltoruiii  a.oi  u  inen- 
rioneadieccrit[inquocrrauit  luhusClar.i»  i.tmphyt.e}.i&.nu.\,tn  f>.  vb:  aic 
cmphytcuflmecdcftafticafimplicitcrcoiKc(sa,nulla  ractainCtionchlioru, 
•ec  herccO.timri  ftrido  iurc  in  pcrfona  accipictis,  &  de  hoc  clll  tcxtuin,vt 
ipfcloquicur.rotundu  ind.f.tmphjttiifim.^imwo  vult,vt  ftinplicitcracccpu 
cmpbytcufistrafcatcx  fuinaruraadftltos&ncpotct  acdpicntis,qiiauisnul- 
la  coru  nicntio  tacta  fit,nonetiaad  proncpotcs.aut  ad  cxtrancos  hcredcs,e- 
tuii  dc ipfis  cxprcfsim  cautu  proponatur.Solumq;  in  viro  &  vxorc  lioc  cxi- 
gtt, vt  dc  iis  nominatim  coucncrit,li  ad  emphytculim  admitti  vc\int,n6  tan- 
qui  trir  &  vxor,quod  ncq;  riliis  tanqua  tibts  conccditur,  fcd  tanquani  hcrc- 
dcs,fi  talcs  rcpcrianmr.  Sic  namq;  luftin.  fcnbit,4W  t  xsrr  jw  vtro.fi  hot  vi- 
dtluet  d*  vxort  snt  vitt  exprefitm nemmttur.  ]L\ diucrfo  autc  cum  in  concc- 
dcnda>vcl  potiuscoiiuttucndacmphytevfinicntiocxprcffa  lu  libcroruac- 
ciptcntu,(iuc  patris  fljpulatio  intcruenerualiqua,fiuc  nulla,ciico  accipicntis 
iibaosnon  cx  ftiptilationc  fucccdcrc,  lcd  tanquain  licrcdcs  ftipulatoiis,  vc 
proindcnuru  non  lit  admitti  cospoft  patrcm  &  ordinc  fucccfsiuo,  ctim  vi- 
uenhspatris  hercdes  eifc  non  polsint.  Moucoi  autcm  cx  coquod  lam  fupra 
robaui  huiufmodi  flipulationcm  non  valcrc  rjnanhi  ad  cxpi clfas  pcrfonas 
beroru.  Quarnant  cnim  ratio  cffepotcft,proptcr  qui  liccat  patn  acquircrc 
fiho  tuo'in  emphyteufi  potiils  quam  in  rcbus  cancris?Ni'iwc  cadcm  ratio & 
iuxis  communis,cV  parrur  potcltaus  obftare  in  cmpliytculi  dtbct,quc  in  ee- 
tcris  quoquc  rcbusobftarcu  Ncc  niutatquod  gcncrali  tcrcgcndu  omniuiii 
confuctudinc  ia  obtinuit,vt  cx  notarij  ftipulationc  acquit  i  pofsit  actio  cui- 
libcc  ctiam  abfcnti  &  tgnoranti.Nam  hoc  ctiam  admilfo.its  dcmuprodtliv' 
debct  notarij  ftipulatio,  qui  poflcnt  ipfi  ftipulantiolibi  acquircrc  ,  in  quo- 
rum  numfro  non  cft  filiustatnilias ,  qui  u"  ipfc  liuc  (blus ,  huc  coniumfttm 
cuni  patrc  ftipularctur,  proculdubio  acquirerct  patri  non  fibi ,  pixlcrum  li 
purcuipularctui.nccccnlcrrccfttpuutioncm  tn  idtcinpus,quod  clletpoft 
moitcm  patris.  Qiiandofii  (ifubconditioncfnpulctur,  quatcxiflat  pollcj- 
quam  factus  cft  fui  iurii ,  nou  idco  tarncn  (ilio  cmolumcntuni  aaionts  ac- 
quiritur,  fcd  pacri.  l.fi  filtiuf*itiitm.yi.  D.de  vtrk.tbltg.  qma  vt  ca  lcv  habct, 
lupulauonis  tcmpus  intpicicndum  cft,  quocics  quzrttur,  cui  actio  cx  llipu- 
kftu  acqutrarur.  Vox  cnini  filij,  vox  elt  patris  ,  quodad  hoc ,  vt  patri  ac- 

3uiratur  ,  uin  quod  tilius  quam  quod  patcr  ftipulatur.  f.fi^ttusJij.  Jn/lit. 
t  tnuul.  fttpuUt.  Qupd  li  mhil  impcduct  quonnniis  valcrct  ciufuiodi 
ftipulaho  111  peiiona&.  rauorchbcroruin  ctiam  viuopatrcfalcciuacccdcn- 
tcnourij  (tipulaaonc,diccicm  vtiqueadmittciidos(orclibcros,cum  patre, 
non  ordinc  (ucceGiuo,fcd  rimul  &codcm  ccmpnrc:quonia  ita  faccrct  vcrba 
ftipulationis,quibus  patcrlibcrtq;coniui3i  ruiflint-Nulbaddito  pcr  quod 
ridcri  pofsit  m  tcpus  mortis  patris  collata  ftipulatio  pioptcr  hbcros  potius 
quarn  proptcr patrem.  Addc  quodnequctcrcndacUetilla  ftipul<vio,4uain 
nliiwumilias  cpnfcrrc  vcllci  ti\  idtipus  quo  patcr,  ia;u  cllet  dcfunctus.  Effcc 
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enim  ca  res  peffimi  exempIi,votumque  induceret  capundz  mortii  parrif, 
quam  ob  cauum  nulla  vfquamin  libris  noftris  talium  fltpulationum  c- 

xcmpla  propontitur,  fed  carttm  tanrum  quas  parcntet  ipfi  fic  intcrpofueiint 
vt  volucrtntdari  poft  mortcw  fuatn  filus  vcl  nepotibusfuti,  vt  in  dJ.fwed' 
t*n<jut.j\.}.fiquu  ua.de  vtrb.  ebiig.  tj  d.l.pattr.j.C.dtpsfl.  ttntunt,  qui- 
bus  tamcn  locis  non  nift  vtilts  aetio  datur  cxipfiirsquoqucpatrtsftipula- 
tioncquamuis  ea  patrts  voluntas  careat  culpa  li  mala  fufpicione ,  fiucpi- 
tris,  fiuc  ftlij  perfonam  fpectemut.  Qinnto  minus  crgo  fiue  directa,  fiue 
vtilisdabiturex  ftiputatione  filij  collata  in  tempusdcfuncti patro?  Hocve- 
ro  fi  iu  eft ,  vtncc  ab  ipfo  ftlio  intcrpofica  ftipulatio  valitura  fit  quzex- 

firefsc  collata  fuerit  in  tempus  mortts  patris  ,  non  magis  quani  quz  purc, 
icet  aliaatquealia  rationc:  curmagis  dcfendemnt  ftipulationeut a  nou- 
rto  pro  patreac  filiis  limu!  intcrpofitam  ?  autcureihanc  dabimus  inter- 
pretationcm, vt  videatur  notartu*  iiberorum  nomine  ftipularus  in  id  tem- 
pus ,  quo  patcr  fit  mortuus ,  cutn  eo  modo  ftipulari  netmm  ipfisprzfen- 
tibuspcrmittcrctur?  Confcquenteriidiculum  eft.quodvukBartoluj,  vtfi 
ciusqui  emphytcufim  acccpit,  libcri  cx  inzqtiahbus  partibus  inftituti  linr, 
nihilomtnus  cx  vu ilibtrs  portiombur  ad  etnphvtcufim admittantur,  tanqui 
qui  non  vt  hcredes  admituntur,fed  vt  tilij.  Narn  cilm  nihil  citprofuturum 
eflct,qupd  ciTcnt  filij  h'  non  effent  etiam  hwcdcs ,  vtdrximus  ,necru/iiurc 
hereditario  adminantur,  ftcrt  nequit  vtnon  pro  hcreditaritjportiontbus 
admitti  dcbcant.  Implicatenim  contraditltioiicm,vtadmirtarttnr  tanquam 
heredes cVtamcn  pro  aliisportionibus,  quiin  quzftnthcrediuriz:licutk 
obligari  dicunturpropomonibushercdiiariis,qui«nquamhcredes  obli- 
gantur ,  l.Ji  its  quu.  66.  & p*$.  dt  htrtd.  tnjiu.l.fiut  a  cenu.D.dt  dutiJrri. 
Nec  fimiic  cft  exemplum,quo  Bartolus  vtitur  dc  opcris  libertorum  ex4.I> 
vt  umfiMrdndt.j.f.fihbtTt.  D.  dt  tper.  itbtrt.  Nam  vt  fupra  drximus  in  opc- 
ris  libcrtorunt  cztcTifi|iicpcrtincmibus  ad  luspatronatus  liberi  iuecedunt 
nontanquain  hcie-ks,fcdr.inqii3m  Iibcri.  Atin  cmphytcufi  c  conrrario 
non  tanquam  liberi.fcd  tanquam  hcrcdcs.Similius  cfl  quod  adduci  folct  de 
fci:do,quia  cadcm  fcrciufain  fcudo  &  eraphytcufi  obtinent.nifi  inquibut 
cafibus  drucrfa  cxpreHini  con(titmarcpenuiitur,vt  pafjimnoftri  iicurant, 
quotics  dcfcudo  ad  emphytcufirn  arguincntantur  aut  contra-  Atqui  cerrutn 
ius  cft  in  fcudis  fuctederc  iilios  &  nepotcs  ex  filio  loco  fui  p«ris,omncs  »- 
qualitcT>ctiamfi  m  hercditatcinzqnalitcrfuc.-int  wftituti,adioque  infcudo 
ipfo.Nulla  fcilnct  ordmatione  dtnincti  in  feudo  manentc  vcl  valente ,  vt 
kriptum  cft  in  l.b.i.feudir.ttt.  f.dt futtejfftud.in printip.ldcm  crgo  m  en> 
phyteufi  qttoquc  obttncrc  vi Jcatur,  fcd  non  ita  cft.  Nam  in  fcudis  ua  obri- 
nct  iurc  conftituto  contravc  arftapen.imqtic  luro  rationem.Inemphytcufi 
vero  nihil  talc  conftitunim  lcgimus.Non  igiturquodin  fcudiscomra  turil 
rationem  conflirutum  eft,prodti<i  debct  ad  confcqtientias,&ad  cinphytcu- 
fiin,cuiuset(i  hoc  iusproprium  eflcdicirurpoftconftitiitioncni  Zem.nu  in 
/.  i.  C.  dt  imr.  tmpkjt.  vt  non  aliam  fonnam  &  nattiram  habcar,quam  quC 
cx  contrahcntiutn  p»c"tionibus  conftiiuatur,  dcbcttameo  omninc  id  mtcV- 
ligicuinhoc  tcmpcramento,vti  neper  easpactionesreguizhiris  violitur, 
quxtamen  viourentur,Gexftipulatione  parris  aCquod  ius  acqairi  poffet 
nliis  eriam  non  hcredibus.  Itcmquc  fi  cjuicquid  filiusfamiliaseiiifue  notni- 
xvc  notaiius  ftipularctur>id  non  acquircrcrui  aut  foli  patri,  fi  talc  eflet  quod 

patrifcr 
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p«ri  perfilium  acquiripotTc^autpatri  &  libcris  iimulcu  n  iis  omnibtrc 
coniundlimftipulatus  cffct  decarccuiuj  capiccs  cflVm  libcri  ctiamt/k  • 
patrc.Nequerurfum  trkipottft fcltttl conccdcfitis  yi  luntatciii  ii  flkcrcvt 
cmphytcuf-inontantumprimoaccipicnt  :  1  I  ipftus  ctiam  lib 
tur»quamuisnon  fint  hercdt^.Nam  iirjtci  >  •  ctlinrc 
gularitcr nemo  poflnrerum ctiam  iuarum  don  rclmcpofTtl 
fioncpofltffio  autem  inpatrensqui  emphytcufim act  ip  ir.tr  j  (l.ira,t:  on  n 
fnfimdirer  vidcri  tranflatain  filium»ncc  finuil  ctm  patre,  quia  duo  in  i 
dum  ciufdemrci  poffcflorft  cfle  non  polfuntMiccoruiiic  d  ccediuo  poftpa- 
trcm,fi  filiuinonfitherespatrij.  DicolonpcaIi.ini  clle  voluntatcfl  :llius 
qtri  concedit  fibi  emphyteufim  pro  tc  Si  filiij  n:is,  quara  vi  viJcr-  debcat 
eandcm  cmphytetifim  iiltis  tuis,ctianiii  hcrcdcs  non  clf.nt,  conceffific :  fk 
eaim  potiiii  ea  verbafunt  acciptenda ,  &  iurif  r.ition:  conucnkntius.vt  cu 
cmphytcufisexfuinaturattanfirepofluad  quofcunquc  hc  cdcs «tuanrumli 
bct  cxtrancos[in  quo  diftert  a  fcnJo  fi  cmphytciifim  cfclcftaftkani  cu  ptaj 
fccundum  eaquxcjtcommuni  vcraquc  Uoctoiuro  fcnttntu  rrjctjt  Itilius 
C\ixutiod.^.*rnpbyttifis.fiid(t.ii.exd.}.tmphyttu/im]iuAt(  umciftccckc- 
dcnt  tranfirc  illam  ad  alios  tuos hcredes  quam  ad  coa  qui  fintctiam  rtfij  tui. 
Idqifiueheredum  qualitatem  adiccerit ,  conccfla  cmphyteufi  protciV:  filiis 
tuii  heredibus  qui  cafusnuliaiiiomiiinorccipicdulnta:,  c  non  ad. 

icccrn.  Exprefu  cnim  filiorum  mentio  adiicitui  fauorcconci  tcntisadre- 
flringendani  conccfiionem.quxalioqui  cx  rctionciuri'  latiorero  rcc  perct 
hkterpretationcm , non  protc  tmfuc  libcrisadeam,  vtvulgo  crc.i.:.r.  ,am- 
pUaadasn.  Idemquc  tiariari  poteft  ii  non  tam  conccTsionem  n  nartc  conce 
dentiSrquam  ftipulationemcx  partc  accipientis  confldcrcmus.Nam  &  cutn 
ei»phyteufimprc)tctuiTquc  lilits  ftipulariii  crcdcndtts  &  filiorum  morum 
mentionem  fccifTc.non  vt  iis  ius  aliquod  acquireres:  in  ctnn  quoquc  cafum 
quoipfi  hcredcs  tui  noti  forcnt.quod  ncc  fi  noluilfcs  racere,  ramcn  potuif- 
ftj,  ac  potiiis  vtpolTes  cmphytcufiiu  iibi  crmcciram  lalteni  tn  fUioJ  RU  s 
tranfinittcrc  tquamalioqum  is  qui  conccdcbattibi ,  noluilict  tranfitririam 
cfleaJ  hcrcdcs  tuos.Cxtcatlm  fi non  fint  illi  hcredes  rui.ContcnJo  non  fo- 
lum  in  poteflate  tuanunfuiilc  ,  vt  iis  fiuc  flipulando  fiue  traditioncm  .-. 
cipicndoquicquam  inris  acquirctcs,  quod  iam  pr<  baitimus:  fcJquod  ma 
gis  eft,ncc  potuiflc  conccdentcm  hoc  laccrc ,  vt  r\  tuCto  COntnCtuquc  tt- 
cnminito  cmphytcufts  ad  HIk  s tiios.qnammshcieJes  tui  non  ciTcrt,  'r;ol- 
mittcretar.Iiis  cnim  quod  lctncl  fibi  quzfitum  nih ,  quomodi  p  t< .;  potf 
mortemmam  acquiri  fiiiijmit ,  qnt  tui  httcvlts  r.  r.i:i:i .  p-a  !>  lamv  I  n- 
tatcmillitts,qui  fibi  cmphytcufun conccfsh ,  cttm  cx  Jil  cencefsioiiis non 
plus  hiris  habeat  illc ,  quam  filij  tui  quod  adbocvvttcinuh  decmphytcurl 
difponcrc  pofiit?  fedctli  voluntas  tua  cuin  ipfiusvoliintatc  coucuimrt» 
tjuis  dicatexfola  voluntatc  tua  fieripoffe  ,  vr  is  libi  qrxfituni  m  hcn  icl 
tuoarranfiiilttatur  citra  viam  fuctcfsionis,  aut  alioin  tjucmpiimcs:  lcgiti* 
mis  modis  pcr  quos  placint  iura  ii:  domim  •  vn  in  alitim  tranl  rc  poflc*. 
Anfonc  dsccnuis  fadam  elle  in  cmphytcufi  fubi: .*«  lionem  fidcicomniif- 
(niam,quam  volunt  nc.firi  etiam  pcrconti  ict--M riti;p;  ;  \  ••  putitt.  -. 
Cdt  doiui.ju* [itk  mtd.U.Q.dt 4tB4U.t**f.mirt.A\  hoc  ridkuluni  cll,vt  fuo 
locoprobab:muj,cu'.n  de  illaruinlegnm  mtcrprct^tionc  mtr.'.vt.itu  Jc  do- 
■«Uorubusdiflexcmus.Opulque  clkt  hoc  cafu  aliqna  conftit«tkne  Impc- 
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t.uoruii',qux  vtilcm  in  rcm  actioncm  dirct riltis  tanquam  fccundis  emphy. 
tctitis,coturapatrcm  primum  cmphyteutam  qucmadinodum  in  fpecic  i.l. 
3.  tuit  ncccflaria  Impct atorum  conftitutio  ad  dandam  in  rcm  adbonem  po- 
fterton  donat.uio,  tn  priorem.Nam  fi  nihil  mii  iuri»  rationcminuicaris,  ci 
ccrtc  non  p.uitur,vt  cx  pacto  vnquam  acquiratur  in  rcm  adto:  nc  qttidcmci 
qui  pacius  iun.l.trtditionibin.io.C.dc  pttl.l.i.Q.dt  p*n.int.tm pt.tSr vtnitt. 
qtiaiuo  minus  ei  qui  tplc  pactits  r.<  n  lit,  (cdqui  cx  altcrius patfto  agcrc  ve- 
litr  Aciio  autcm  tn  ptifonaquahs  tlla  eil,qux  cx  conuactu  emphytcutico 
compctit,(i  qtta  djn  pollc  iilns  ciusqui  cmphrtcufim  acccpit  ob  tdfolum 
quod  in  conccfsionc  nominati  cflctu.non  contraaltum  dari  polllt,autdc- 
bcrctjquam  conua  conccdentcm  ipfumqui  hanc  ctnphytcuft  lcgcmdixtf- 
fct.Nam  coturapatrcm  quiproprns  iiltis  ncqucpromikritquicqii4»ncque 
promittcrc  vtilitcr  pi  tucrit  obicamc  vmculo  potcftaiis ,  quomodo  autci 
cjuodarctut.,/.y<iif  itntnttptiu.  \j.C.it  dtnat.l.tmptrMttr.^o.D.mdSC.Trt- 
«r/AAtqui  cttam  pro  conctdtntc  tatioilla  laccrct,  rilufqucaccrpicntis  ob- 
ftaut.qubd  non  cum  ipfts  coiuractus  ininis  tfi,fcdcuiri  conimpatre,qui  li 
bi  tantumnonctiam  iilns  fuis  cx  acqutficrtt,&  acquircrcpotuerst.jWrnque 
quod  cutn  tam  tranfiulcrit  rtm  cn-.phytcuticam  in  patrcm,  qui  primm  cm- 
phytcitfim  pro  fc  acccpit,uihtl  ampbus  habct  quodm  ipfiu:  nfcr* 
rc  pofsit,liuc  viuo  patrc  iiuc  moiuio.qula  ncc  pottft  cmph)  tcuiiniabcxtra 
ncts  hercdibus,qt;os  panc  rcliqucrir,auocare  quandtu  vcCtigilinnuuCal- 
uctur,  quod  co  nominepcndi  ab  initio  placuit./.i.c^  i.D.fngtr vtRi£.ptt. 

&  vlt.  C.dt  tur.  tmpbyt.  Nift  torte  proponas  conucnilTc  nominaiun  vt 
ad  acctpiciuis  hcredcs  cxtrancos  tranfirc  emphyteufis  non  poffct,  fcd  ad  n- 
lios  omnimodo  pcmcnirct.Hoc  cnim  cafu  fatcor  compctituram  conccdco- 
H  ciufiic  hcrcdibus  pcrfonaicni  cx  contrafcu  aclioncm  adiierftis  heredtt 
accipicntis,vt  lcx comractus  ftructur.  Scd tuuii  hot ufu alia  ratto  nonfit 
proptct  quam  concedcnshabcar  hancaciioncm  ,  quamquia  cam  ipk  - 
gcm  cmphytcuft  dtxcrir,apparct  non  idcopoffc  illum  a  filiis  accipttnns  con 
'  utntn,nc  quidcm  ad  hoc  vt  ipfuccdat  caaclioncqu.im  habct  conrja  he- 

redcs  accipicntis  cxtrancos[ad  quod  taiuitm  tcneri  fotcnt  ij  qui  nonftisfln 
ob  caufam  tcncimir,quani  qubd  habcant  in  alium  adioncm./.  aueddtbt- 
tur.y.w  fin.D.dt  prr*/.quoniam  ciim  tam  lcgcm  cmphytcttfi  dui  t,vt  ad  ri- 
liosaccipicntis  ctiamli  hcrcdesnon  cflcnt  pcrucnircdcbcrct ,  emphytcotx 
legcm  dixic non  libuqttod  vnum  potifsimum  infpici  dtbtt,  quoties  quxn- 
turan  cx  lcgeconuacttit  dicla  conucnicndus  aliquis  fit,nccnc/.  Lftttw.tp. 
f.i.D.dt  JijtK.httri. Sibi  quidcm  Jcgcm  dixilTc  crcdendus  cft  hactcnus ,  vt 
livclkt  cmphytcttlim  rcuocarcab  accipicntis  hcrcdtbtis  itfdcmquc  filits, 
no  poilc t,quia  co calu  licrcdcs  habcrcnt  acltionc  &multo  magis  cxccpttonc 
hcrcdttariam  cxcontraciti  non  tanquam  filijrfcti  tanquam  hctcdcs.vt  contra 
ctui  parcrctur,cum  cilcnt  illi  hcrcilcs  fiipulatoris,&  iufit  poffefforcs.  Atvt 
libi  lcgc  dtxiffc  vidcaturrauorc  iiliorutn  actipicntts,co  vfq-,  vt  ipfts  obligart 
Volucrit  ad  facicndu  vti  cmphyteiifun  habcrCt  poft  tnurtc  patns.ctiifi  patris 
hctcdcs  non  tifcnt.dict  proculdubto  non  potcft;  quia  boc  cafu  ncquc  pof- 
funt  habercaclioncin  vllam  aut  ixccptioncm  hcrcduariaiu  cx  pcrfona  pa- 
tris,cum  non  unt  hcredcs,ncquc  ex  proprta  pcrfona  cum  ocquc  ipfi  fttpti- 
lati  fjncncqialius  quifqua  pto  iit  ftipnlari  potucrit.in  cumptafeititii  &  cx- 
ptcistmcafum  quoniortuus  clfctpatcr,vt  u  diximua.  Taccot  <uiod,<]ui  rciu 

fuam 
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gat  m  «rt.o,fcd  a«cip:cmc.N.l.  haclcum  id  rtelcti  i..'3  lcnii  f  uo 

2  ™«»P?fi«;«oca«  inuitofalte  co.q...  uh  |Cge  ,«.......  1  >c  q«i rra- 

qui  emplyteufim  Ubi  coccfi.t  pro  M  fic  6 

.rad,d,t.Sauscn:,n  aeft quoddicat 
coRtraOui  parcatur.  S.  qua  igirur  aa,o  fil.,i  i„  c,  „  . 
Ietcop«tercobca.iinominatioi.ecadandj  tll  JM<J 
ipfi Mro< roulto minus d.c. potclt cm.;:  ncq.ipfi «juicqaipro..,.U. rint ,ncq: 

{"       hcrcdes:qu,q.,c  ncc  obl  _ 
ximc  voluiflct.Ltvcrd.uin  quoojcumex  inftrutncnti  vcrbil  i  i.ifl  irctno- 
tartfi  non  modopro accipicnte,  led  ct.am  pro  ipfi, ,  hlm  ,  | 

qu.$  non  vid«interpoltucfle ftipula:.. ,ne cotract\ c  lc  itv,  K  .  i  CV. 
«efilifcpoflct,noco:rapatrc,niiipi_..[.i;,  conccdcutc,  rici 
tepatreoWigatuhaber«^domnc$co..trafti.iJct:c,.,,i.  Qupdna 
e^o«tahconccfi,onepotcftcfic,us  ffliorficu,iinonfuntht,cdc«?auia. 
cumhoccalu.pfcquo4;patcrqu,ab.ri;:  ,  eclttiuin  voluci  itquamu 
potuerat,  hoc  ipfo  mutafTc  vidcatur  volui.utc  quod  alioa  li  bcr« 
maluit.  Iuqucouamu.$n6nicritinciu$a,b.trio,vc!,;Uf..r.:  voii  i.tatcn,,,, 
prxmdiauconccdcnt.j.cV  ,n  rauotehcrcdu  extrancoru  n,adquo*i.oluitco 
cedeivtemph«cul,$Pcrucnirc\Trqui  pollct»potids,  imcn  Ivrcndu  clfir.,  vt 

Jnft;run$e*tra,,ci$cii,pliyrcufi5adconccdci,t4rcdiar,timHia::.,ll.,f1;',_rlt, 
reperfonain  guatranfirc  poflctproptcrd.la.us  rllioru  v\  lic.edu  pcrfonu 
quavthlus  vUa  6«einrf,_weiiipc_fonlaak>co_ionunedaicu,r,liue  e.  n 
tra  cooced*ntem,fiuc  cotra  patrcm  eoriimvc  fucccflbres_i  .  C6que  ipp  rct 
quam  parii  fubtiliter  loanncs  Corrafius  hunc  intcrprctucrrorcni  qi  1  ikm 
rc.ellimus probarc  volucrit  cx  co quod  Vlpianus  fcr.bit  in  d.  1  <juodcH»eu- 
y.f.fiquUu*  Je  wrhr.o6l&,.cx  ea  patrisiiipulatione,  P*/lm*,umm7Z 
fihdme*  d£t,,vti]cin  attioncm  l.lu.  competcre.licct  patn  hcres  n  .ncxiftat, 
Quidenira  habct  limilc  cafus  iliccum  ea  quc,  muik  tr«  taraus/ln  ,llo  da« 
tur  a&io  hhx  cui  nomsnatim  p«er  Ihpulatus  cli  dan  puft  morrcn,  i"uau,,& 
uatur  contra  promillorcm.vt  implcat  &  prj_lk:  q„od  prouulir,  q„,a  Dc c'a. 
r««implerc&  pr?ftarc potcftquim  fi  dci  lih.cquod adhuc  nuiiidcdil  fu 
no$  eum cal„„,  rractamusm  quo  fUrj  ftip„|au.ris  agcre  vcJint  pofl mortcin 
pattisexeaft,pt:Iat,onc  quipaterpnre  mterpofucnt:ncc  Un,  proCUieluia 
qt,am  pro  ft  primiltn.pro  fiJtu  vcro  non  mii ...  confcqucntiam  l-s  i  !c,ta  m- 
ns  cdmunis  intcrprctjtioncfi  heredct  ipli  cffcnt.  Dcniquecui  (Upulationi 
lam  fauifccer.t  promillor  pcr  tranfiatiL.ncm  hai  ic,  eraphytcuticat  in  patrtl 
«pfun,,  qui  eu.phytcuf.n»  xccpit ,  vt  n.Jiil  auiplius  factCBduoi  Jubct ,  Jum 
nc  qiud  nou,  ijtiataducrfus  Cootrafiutn.   QroJfip. >ncrcsbbi&  I  ,t.o 
«diocuo  nominatim  conccflam  emphytcufimhtiirc,  nihil  fanc  obftatcr, 
quominot fil.otuo  taqtundcra  iuiisquaiitutntib,  cxca  l<„ulIT; 
reretur, fi modo  scl.pfcfibiftipulatusiuiila,  vlI  nottriuseius  rtominej 
cum  fithodic  filluaiamilias capax  aducntitionmi  ctumiauitopatrc, 
fi  quodcorum  vfiufruOus  ad  pjtnn,  pcttinct.  Ug  tHmtfrui.  6.  Ctdut 
d*i*a.fmh/>f.  Itaque  coniundim  tccuni  cflct  admittendi  i  fihustuus 
ad  cmphytculiiu  tanquam  aims  cxttancus  quilibctnoo  ortUnc  fuccciSuo: 
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Nequc  hoc  Bartolus  ipfe  negaret.qui  cum  c  contrario  fcxibit  admittcndutn 
hliumpoftmortempatris,cumcafum  traftat  quo  patcr  ipfc  fiipulatus  fit 

!»ro  ftlto.quaft  co  caiu  cmphytcufis  etiam  ab  alio  quam  i  patre  profcCU,  cc- 
endantprofccfctiapouusqtum  aduentitia,  cum  acquiratur  hlio a patris 
Aipulatioiw.ln  quo  umcn  rurfumfallitur.quia  non  patris  Aipulauo  lllaeft, 

3uar  rcm  einphytcuticam  acqutrit  iilio,  ncc  promifsio  conccdcntis,  fcd  tra- 
::iopcrconcedentcm,ciindciiiqi)edoniinuui  fadaquJttotaextrinfeca,* 
aducnutiacft.  Igitur  vcl  poniinus  (lcutatn  eflc  traditionem  in  tua  tuiqueti- 
lij  limul  pcrfona ,  vcl  in  tilij  tui  pcrfona  fccutam  non  crtc.  Poftcriorc cafu 
millacft  acqttilitio  tn  perfona  tiltj  tui.cit  nncquctraditio  vlla  intcruencrit 
[fine quatamcn  poifcisio  in  eum  transfcrri  non  potuir ,  nec  dominiu  illud, 
quod  a  noftris  vulgo  vtilc  appcllamr  ]  ncquc  ftipulatio  tua  cx  ca  parte  vi- 
lucrtt  ad  acquircndam  tilio  tuoactioiieni,fiuc  viuo  tcfiuemortuov  Prtorc 
vct  6  cafu  botia  &  vtilis  acquifitio  cft ,  non  mimVs  in  filij  tui  pcrfona,  quam 
in  tua  non  proptcr  tuam  fttpulationcin  ,  (cd  proptcr  facram  ci  zquc  ac  tibi 
traditionctn ,  idcoqucnihil  hiccftquod  dc  hliotuo  pcrordincm  fucccGi- 
uum  admittcndo  ttactari  pofsfctiuc  liocfiuc  tllo  cafu.  Supcm-ribus  conic- 

Sucns  cft.vtotitnino  falfx  ftnt  omnes  fcre  propofitioncs,quas  adftnicrcncw 
rifolcntdc  cmphyteud  quam  quispro  fccW  filiisfuis  acccperit.fcd  car po- 
ritsimum  qui  fcquunc.ir.  Prima  cft,  quam  Bartolus  tradk  in  /  mwiuctaf* 
t»pttw.\).dt  mcrt.canf.dant.cZ-  lafitmdta  in/.i.nMM.xi'>.  C.dtmrjmfb)!. 
jVIortuo  pacrc,  qui  rcinaliquam  acccpcrat  in  cmphytcuiim  pro  fecthlus 
fuis ,  filtos  cmphytcufnn  tllam  confequi  adomino  dtrectoex  mortisciuu 
captonc.  Non  entm  mortts  caufacapttur,  quod  vcl  hcrcditario  iurcvel  rnn- 
lomodo capi  nccclfc  cft.  Sccunda,quam  nos  iam  rcfuuuiinus.  Poflchlic* 
ad  hanc  cniphytcufim  adniitti ,  ctiamfi  non  fint  hcreJcs  patris.  Tertn 
quamcxprxccdcntibusinfcrt  lsf.  dill.  numtr.  xio.  Non  pofle  patrcm  pn- 
uare  aliqucm cx  filiis  fuis  hociuic  cmphytcutico,omncs  vcro  mulconu- 
ntlscumnona  patrc  id  habc.int ,  fcd  a  vcro  domino ,  quem  ifti  dtrcdum 
vocant.    Quarta,  quam  tradtt  Iulius  Clarus  difl.  qmifiia.yf.pafi  SuLttt.  ti 
^Auihcnl.vndc  fiptrcns.  numcr.j.  rj-  n.tai \bidtm.  C.  dt  intffit.lt/ismrnt. 
Filtos  ctiam  rcpudiantcs  hcrcditatcm  pacru ,  poftc  nihilonunus  hoc  ca- 
fu  fucccdcrc  in  cmphyteufi ,  quaui  pater  acceperat  pro  fe  &  filii*  fuis  fim- 
pltciter,  non  adiccta  hcrcdmu  qualiratts  mcnhonc.    Quinu ,  quam  pro- 
ponit& JcfenditconrraBartolum Didacus  Couarr.in  ypctri.rmkrit.  dtu- 
jUmtni.n*mtr. 16.  filios  cmphytcufun  hanc  capcre  non  mortis  caufa,  vt  vult 
Bartolus,fcdex vcronominato  cV Ipcciali  titulo  emphyccufcos.  SicuticV 
in  fcuJo  ,  inquic ,  vocaci  caifcmur  cV  inuiuu  ab  ipfo  pritno  conccdcn  c  ti- 
li  j  pofui  in  difpofitionc ,  &  ab  ipfo  domino  titulum  tus  &  caufam  capiunc. 
Namin  fcudoiinquam,fatcor  hoc  vcrum  cl\'r,cap.vmc .vhi  ][trn.&  Bdld.dc 
/.- ■ud.rjMa<  ch.cAp.vnu.it grsdtifutttf.ui ftmi.tjr  in ctp.vnu.de  ntuur.fut- 
ttfi.ftud.  Scdncgo  idcmcflcin  emphyteufi,quamdtco  non  nifi  hcrcditario 
iurc  ad  ftlios  cius  qui  acccpic  quantumuis  in  conccfsionc  nominatos,pcruc- 
nirc  polfc.  t.r.phytculis  cnim  contradus  cft,  in  quo  proinde  non  tam  quid 
conuahcntcs  volucrint.quam  quid  vellcpotucrintinfpiciendum  cft:  quan- 
quam,  vt  dixi,  ncc  facla  cxpicttim  filiorum  m&ioncvolbtas  tamen  illa,fiue 
c6ccdcntis,(iuc  aceipicncis  videri  potcft,  vt  in cmphytculi  fuccedam  filij,  c- 
tiitl  116  fuit  hcrcdis,  fcd  potnls  vt  in  cmphytculj  no  fucccdat  hcrcdcs,fi  non 

crunt 
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en.nt  fifij  Opponmrr  cmm  ftim.Ijtw  illj  .  p,,/,  , 
litbtttddMyGatiionCa,  .11.%.  brioni  tarijf.cconcine- 
KkAem^rt/t&rmubtndiim^hrtn^ut,  quovcrbo  non  efl  di  bium 
qumexrranaquilibetcomprchcrJai.iui.  luqtnt  C!.ir;»d./7  7*,"  tfi  -•«. ' 
9.  At  fcudum  cum  fit  bcnefic.um,  dc-iutin  <ft:  cuit.i  inrcrprctatior-r'  'k, ' 
t.m  fauorabilis  flt  qu«  l.bcral.utcm  atoplictiota  pcndct  «  fol.us  do, 
r.syoluntatc.max.mcpouquam  pucuit  lulhmar.o puflc  .."j,,,  |„„    .  , 
nuda«i«n  polliciuuonc././r^*,«Xmr«w.  ,5.  £Jt  flW 

fequenteraofcimquoquc&igno,.-.  ftibuifccu*  cftor* 

Icrtim  correfpeaiuu.cu.u/inodi  dtemphytcuucus.   Scxu  &xt)ue 
propomio  illa  cft,  quam  Didacuinoft  multoi  pro  vera  ttadit  fumaditfo  L 
co.Intcrfl.o*.IIiui,qaicit1ph>tu.i;ln  profc*  nliisf,    ac<  • 
adcrcfcend.  non  cx  proprio  .urc  loWccrkJi ,  lc, 

concdsion.s. Non  ncgocflc  mtcr  c.-s  ius adcrcfccndi,  ScWo  rulc.iui 
d!ud«v,uc.t,rafl,,vtiftivo!Unt.  AwcxcoqutKllnmoni^auuaiS! 
nibus  iun  adcrcfcendi  locu»  I,t,  vt  vulr  Baitolu. .  quod  tamcn  nciut  \\  3 
:%  ^i^liundcnon  ficri  quiin  «  «o  quod  fuc. 

2f^S  'nenipnytcuil  inrehercdiurio  ,  &  la.  q.  „.  | . ,  „  .Jn. 

q«am  hli..  Ncmo cmm ncfc.t  mtcr  heredcs  quaiitumui»  difiuniios.ad- 
edqueinuitoslocumciTciuriadcrefcerid,.  Etot  iduimirum  finonascfle 
BM  hcrcdcs  c> ■  marqualibui  nortioninuf ,  d.cam  fLtunun  vt  rcpudiamb 
portwmcmphncuf.cxtcris  adcrcfcat  pro  hercditariu,  non  nro  virilibw 
pomonibus,  iicuti  contmg.t  in  rcliqua  hcrcdhate.  Scd  dc  fm  onm,  - 
biu  eritalius  aptiordiccnd.  locus.  Eftcrum  tradttuxhi 
feudo  &  cmphvteufi  d.gniflltmis,  dc  quo  plurctDtca- 
dcsfcparatim  fuo  temporcconiciibamus.Nunc 
inftirutam ,  Dcfubftitutiombus 
tractanonein  profc- 
quamur. 


ANTONII  FABRI IC 

DE    ERRORIBVS  PRAGMA- 

T  I  C  O  R  V  M    E  T    I  N  T  E  R  l>  R  E- 
T  V  M    1  V  R  I  S. 


DECAS     XXXIII I. 

E  R  R  O  R    I»  R  I  M  V  S. 

Dt  iS*  yuif»t>:ltut$«  tfl  vttig*tittr,pnpUl*rittr,& ptr  fXdti- 
cammtjfum.  Et  *d  Pftntli.^.  Dt 
hettd.cjr  fttkxd. 

A  c  i  t  impcritra  notariorum  noftri  tcmporis,  Tt  ia 
plerifque  teltamcntis ,  tum  quoqoc  riim  tnfritutohc- 
redi  iani  puberi  tact.i  fubftitutio  cft,  in  corwipicndi 
tamcn  claufula  (ubftirutionis  hacvcrba  adncunrut, 
vulgttutr,  pupiilttrntr,  rjrprr  pdtittmmtffkm  ,  dura  id 
agunt  mifcn  notarij,  nc  quid  pcr  iinpcntiam  omtttc- 
rc  vidcantur,nec  ta.ncn  quia  fit  vulgariter ,  autpu- 
pillaritcr ,  aut  pcr  fidcicommiffum  fubftitucre  intelli- 
gunt.  Nccdefunt  qni  ctiam  intcrfcrant  txt mpUruer ,  digni  fane  quibusi- 
plis  cxemplaritcr  fubfritu amr.qui  funt  adco  fltilti,  vt  ctiatn  fanar  m cnris  hc- 
reui  cxcmplaritcr  fubftirm  polfc  arbitrcntur.  Nifi  fortc  digniorcs  funt, 
quibusparutur,quainquipubcri  pupdlantcr fubftitutum  ruiftc  ponunt, 
riun flt ruulto  faciliiis>vtrxfatio&c  prudcnte  hominefin  quis  dcmcns  & 
furiofus ,  quam  vt  ex  pubcrc  fut  impubcs.    Non  cll  igitur  inutilis  iVo- 
ciou  quzltiodc  potcfutt  fupraditta:  claufulje.   Quo  fcilicct  iurc  po6it 
fucccdcrcqui  ita  fubttitutus  tft.  Anexvulgari,  an  cx  pupillari,(1  fortcin- 
ftitutusiquod  plcrumquccucnit,impubcs  tmt,  an  dcniquccx  fideicommif- 
faria ,  &  an  cle&ionctn  habcat  cx  vtra  fticcederc  malit  -,  an  vcro  inutilis  fit 
tota  claufula  proptcr  implicitam  contradiJtionem:  cum  ficri  ncqucat ,  vt 
cadempcrfonafuccedat  cidcro  perfonz  iurc  dirc£to,&per  fidcicommif- 
fum,prxfertimcumvulgarisfiibftitutio  futin  cafum  nonadiut  hcrcdita- 
tis ,  qtii  dicitur  primus  cafus  in  /. prtctbm.  8.  tunfl.  l.pefi  ttdutun.  j.  C.dt  im- 
fubtr,  tff  dlytfutftitumnii.  fidcicommilfaria  vcr6  non  nifi  in|cafum  agni- 
tx  hcrcdiuui.  /.  quU  pettrts.  4.  t*r  p*p.  D.  *d  Stnttufctnfuh.T rtktUttt». 
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u^MuMi.    Non  quali  pofsu  dubiun.qum  cx  fuprafcnptn  vttbis  va- 
WlSbftiMPQ  unquam  vulgarn,  contmgcmc  uifl  vulgar.  .  .tcmq..cun- 
oaa.npuPillariscontiag«we  «fu  pupnun ,  dcniquc  unq.-am  hdcicom- 
nufluu  contingcntc  cafu  «c.commifsi :  fcdvt  lc.aa.us  an  contmgcnit 
cafu  vulwru  tabftitutionis ,  id  cft  non  ad.ta  pcr  inftm.tum  hcreuuatc,  per 
miacndum  f.tfubft.tuto.vtnilulom.nm  cogit  hcrcdemad.re,  cV  hcrcdi- 
IKCmcx  fidetcommiiTorcftttucrc.anvcro  cogcndusl.t  lucccdcretUT« d. 
redo  &cx  vulcari  fubftitutionc  fiJiercditatc.u  obt.ncrc  vcut.  Conchi 
ditautem  Bartoluscflc  in  clcaionc  fubftiruti,  vtrum  vcl.t  fucccdcrc  cxdl- 
rc-tafubft.tutionc,  ancx  hdc.commiilar.a.    Qucmadmodum  c:li  fub 
iutuuo  facta  clfct  pcr  vcrba,quorum  altcrum  ciict  mcrc  direclum,  vt  ipic 
loquitur  ,altcrummcreobl.quum,veletiam  communc : Mt  v.mm  mcre 
oblquum,  altcrumcommuncvt  incxcmplis  ib.dcmallat.s.    Eril  igirur 
fecundum  Baitolum  in  potcftate  vulgans  fubft.tuti,  c.uidcmqi.c  hUacom- 
miuarii,  vtrum  rcpudiantc  inibtuto  malit  lucccdcrc direcro ,  &  cx  vulga- 
niubfutuuorvcan  hcrcdcm  compcllcrc,  vtadeat  &  rcit.tu.it.  Quamlctl- 
tcntiam  commumtcrrcccpum  ctTcttftatur  poft  alios  Miih.  OtA 
tJLtumu  imtflf.%.  tmntrt  vlttm».  eamquc  probat  Bai  tolus  cx  /.  jt  l*u  /tr 
ut\i  D  dt  m*num,ff.trfl*mtru.  vb.  fcnbit  Paulus,  S,  quts  itruu  dcdcnt  tc- 
fumeiuo  libcrtatcnicVdiredb.&pcr  lidciCommnTuni ,  m  potcftatc  fei- 
uicflc,TOuinvchtcxd.rcc'to,a.iCxt.acuun.inlHo  a..ll.bcrtatcm  ptunm 
rc,&.uMarcumImpcratoicnuefcr.pl.iTc.  fcdmcl.US&:  apernuscx  /.  u- 
tmfat  6  i  Tuun.D.*dSen*l*ftt»fmlt.  Trtbtlltsn.  vbi  \  lp.a.ius  ait.Si 
Tmushcrcs  mft.tutus  Scrnpron.o  fubftituto  rogams  f.t  eidcm  Scmpro- 
mohercdrutcmrcniuicrc,& mltitutuSfulpcaam  mtathcrcdiutcm, pol- 
(c  auidcn.  dt  hberari  unquam  dc  rc  dub.a ,  vtrum  cogcndus  l.t  aduc  Scm- 
cromo  poftulantc  ,  fed  tamcn  vcrius  cife  cogendum  cum  :  qu.a,  inqu.t, 
Scmpron.j  poteft  mtercuc  vt  habcat  hc.cd.utcm  cx  inftituttone  ,.dcl  cx 
'ilirc  &  pcrioua  inftuuti,m  cuiusmm.rum  uira  lucccd.t ,  um,  per  luki- 
cooimiiium  tcflituitur  hcredius  cx  1  rcbcll.ano,  pot.usquam  ex.ub.t.- 
runoi.c  ,  fi  fortc  fubfutut.o  lcgatis  vd  l.bcttat.bns  onenU  l.t.    Na.n  Ctfc 
Icmt.mushcrcs  fucnt,  is  cut  hde.eommiitiru  hcrcd.tas  rcliCU  eft.idetn 
dicitur  ,  vt  non  co  imnu*  po&.t  hercdc...  mftitutum  cogcre  ad  adcun- 
dum  *  quod  onuifa  cx  tcftamcntohc.cc.tatc  iuccellurus  fit  ab  .ntcfl.to ,  ii. 
,»al.t  fuccedcre  cx  tcftamcnto.    Qui     um  apc.tus  cft  pro  Barto.o  ,  v | 
vix  vUus  dub.tatiom  locus  rchftus  cik  v.dcatur.    MUii  Umen  dub.U- 
tioncm  illud  racit  quod  vidco  coact.cncm  illam  au*  t.duco.i.m.llai.o 
poftulante  hcnolim  folcbat  cx  Scnatufconfulto  Pcgal.ano  .(ublatam  ct- 
fa  hodic ,  totumque  ipfum  fcnatufconfultuiu  Pcgaiunum  abol.tim.  ca  Lu- 
ftm.am  conft.tuilonc  quxcxut  T^mlL  p»m*.  dt  t,trtdtt.  &  f*Utd.  vb.. 
fancit  intt-r  cztera,  vt  nolcnte  mituuto  ad.rc,  rn^.c  iubtt.tuto  vulgari, 
ntquc  cohercdcliccat  Gdcicomimirario  vniucriui.  hcrcd.tattm  fib.prt 
aduioncm  acqu.rtrc  ,  aut  fi  hdc.commilTarius  vmucrfal.s  nullus  ht  vci 
ad.rc  nolit  ,  ldun  iuris  habc^t  hdeicommlflanul  lingulaus,  aut  lcga- 
tarius  ,  rrout  a  tcftatore  magu  lionoratus  qu.lquc  iu  nun  tot  mdme 
fcr.pturat  ,  fcd  «  rcl.ai  quant.tatc  r  quoutquc  ad  fcmo*  pcmcm.Lur, 
^utbus  libcrus  codcm  tciUutnw  rci.aa  l.t  ,  mtcr  quos  us«a  ordo 
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nominationts  attcnd.Ttur,poftqii3m  non  magis  preciofa  vidcri  potcft  liber- 
t.is ,  qux  vni  quam  quar  alij  rclicca  fuit.  Non  potcft  igitur  vcrum  cfTc  quod 
noftri  volimt ,  6c  quod  Vlpiani  tcmporibu5  vcrum  crat,  cogcndum  hcrc- 
dcm  inftitutum,vt  poft  rcpudiationcm  adcat  fidcicommiilario  poftulante. 
Inaudittim  enimcttvt  coactio  fiat  alio  iurc  quaincx  fcnatufconfuJto  Pc- 
gafuno ,  quod  tamcn  hodic  nullum  prorftis  cft ;  abrogaro  aiatn  magnaex 
parte  l  rcbelluno  cadcm  lultiniani  conltittitionc,  prarfcrtim  vcrb  fi  alum 
iungasquzciufdcm  luftiniani  cfttn  l.penmh.  C.tdSC.  Trtb.ll.de ymsliii 
fctipftmut.Vnwo  ccllantccoactione  alterutrum  ncccflarium  vidctur,  vtvcl 
lubllttiuus  vulgans  idcmquctidcicommilfarius  adcat ex  vulgati  ftibftintrio- 
iic  vt  cohcrcdcm,liqnisfit,  cxcludar.  [  foliun  naniqucinftttiitun',  ciqttcda- 
tum  Itibllitutum  pr«Tlcrt  cohercdi  lultinianus.  ]vel  vtlocum  taciat  cohere- 
di.ctin.quc prxfcrrt  pati  arur  li  nolit  ipfc  fubfttrtttus  Arccedcrc  nifi  cx  fidei- 
<ommill'>»  cum  lidcicommiflauo  vniucrfaltcohcrcs  cadcm  conftitutione 
prTlciatur.bt  qiiamuis  cohcrcs  quoquc  cxaliqtta  fuTtafsis  caufa  adircno- 
lit.vix  tamcn  elt.vt  cnis  confiitutionis  prxtcxtu  fauendum  vfque  adco  fit 
vulgan  fubftituto  ,  qui  cgit  ipfcctiam  quantum  potuit  vttcHamenrani 
dcititticrctiir,vti  pcimittcndum  ci  litcandcin  hcrcditatrm  adirc  iure  tidci-' 
comitiilljnj  vohierfali5,tamcrli  altj  ciiilibctfidcicommtllario  vniuerflftkJ- 
ipfum pcriMttcrctur, cuin  non  alia,  faltem  mclior].illinianc«"cbaflJil'- 
tionis  ratioadtcrn  t>i>Kit ,  quim quod  iniqutim  videretur  fo5a  volintcatc 
corum,  qui  hcreJitatcm  cx  tcftamcnto  adirc^potuifllnt  Jdltmitetlamchtil 
in  eorum  iniuriam  quilnis.iliquid  cotcltamcnto  rcHiturnciTct,  ac  qtubus 
imputari  nihil  pollct.    Qur  ratio  non  potcft  conucmrchdcicommiflar.o 
vniuerfali ,  qui  ciim  cllct  lllc  vtilgai  is  qttoquc  fubllitutus  cY  hcrcditaton 
cx  eo  capitc  confcqut  pollct,  nohut  tamcn  adire.  Huic  ciiim  potcft  lmfo- 
tari  cur  non  adicrit  cunt  potucnr.    r. tquamuts  ca  ratio  non  potuitfet  0- 
lim  fufUccrcad  hoc  vtcllct  illc  habcndus  indignus  atrxiliofetiamfconfult. 
Pcgafiani  quod  ycncralitcr  fc  indiftinctc  loqucbatur  dc  cogcndo hcrcde ro 
gato  quotics  tidcicommiflarius  vniticrfalrs  quiliba  hcrcditatcm*ridcico»Tr 
millariam'  fuo  pcriculo  adiri  libiquc  rcftitui  poftularcr.  CcfTantc  tan>cn  nuc 
ftiblatoquc  Pcgaliano  cui  iam  nullo  pcninis  cafu  loaiscflcqucat ,  fufnctt 
harc  cadcin  ratio,  nc  is  dc  quorractamus  admittcmius  fit  ad  bcnclicium  il- 
lud  Itiftiniani,  tam  noutini  iiiiriiinqucquo  ta&utn  cft  vr  hct  cduarem  adire 
pofsitctiam  isquinullomodr»  nullaquc  cx  partcfuitinftinmis.  'Nccenjni 
quicquam  eftin  tota  ltiftiniani  c.inftitutioneexquo  pofsit  coniici  voluilTc 
Iuftinianum,vt  ll  quando  idcm  cflct  vulgans  fubfrimrus  &  vnlucrfalis  fidci- 
comniilTariusjliccrct  ei  repudut»  fubftitutionc,c\  qua  iure  eommttni  adire 
potuiflct  unplorarc  bcnclicium  cV  priuilcgiutn  ni/uxconilitutionisad  hc-' 
rcditatcm  adcundam  cx  ttdcicoiiirniflu.Eratquc  oltm  hiulto  facthus  vt  vul- 
garijubftitutopoft  oinilTam  qttoquecx  lubftmttibnc  hcrcdiratcmn.ipcref- 
lerauxiUum  fcnatufconfultt  Pcgaliani,quod  erat  cx iurc  communi.quitn  vt 
hodic  liccat  ci  rcpudiato remcdio  illo  quod  vnicum  habet  cx  itirc  communi 
adeundx  hacdiutis  cx  fubftitutioncpriuilcglum  poftt.larccuiuspoftulan 
dt  ncccfsiutem  vltio  infc  iibi  impofucrit,  6c  quodtamco  non  aliam  ob 
caufam  mducTum  cfc  quam  vc  ns  fiibucnirctur  qut  alioquin  per  alttrius 
ttum  Si  initiriam  periditarewur.  Acccditqubdtatio  quxolim  facicbat  vt 
Uccrctvnlganfubitmjto  cidcmq;  fidcicommirTario  vniuerfali  omiflafiib- 
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fitutione  cogcrc  licredcm  adcundum,ead«m  locum  hodic  habcrc  uon  pr» 
tcftadluftiniani bcncricium  procoinduccndum.  Rario  ilu  crat  quamcx 

Vlpianoiamatmumus,  quodpoffctiiutrefle  lubfhtuti  hcrediutcm  coofi 
qui  ex  fidcicomniiflb  pouus quam  cx  vulgari  fubftitutionc ,  fi  iortc  fubfta- 
tutio Icgatis  Sc  liberuribusonerau,proponerctur.At  Iuftiiiuiius  QOfl  alitcr 
priuilcgio  fuo  locum  cffc  vult  quam  fi  is  qui  cx  co  hercdiutcm  adit ,  omma 
prrftet  qtuecuriquc  tcftamcnto  iliopnrftari  teftacor  voluit,dt'quc  ca  rc  cau- 
nonem  intcrponat,oncrc,vt  ait  conltitutio,  vbiquc  cohxrcmc.  Niinl  igttuc 
hodie  potcft  imcrcfte  vulgaris  fubftituti  ciufdunquc  fidcicommiflarij 
Tt  hcrcditatem  habeatexlcge  Iuftimani  potiusquam  cx  vulgarifubftiw- 
tionccum  vtroquc  cafu  pcnndefiat  vtltbcrtatibus  &  lcgatis  quibusonc- 
rau  fubftitutio  eft,obligctur.  Immo  multoduriusfi  cx  lcgc  Iultiniani  fuc- 
ccdat  quaiu  ti  cx  vulgari  tubftitutioacquoniafucccdcndo  cxluftiniani  lcgc 
omnia  otnmno  prarltarc  debet  quxcunque  tcftan-.cto  cuilibct  &  a  qtioiibet 
rcltcta  fiierunt.ctim  umcn  fi  cx  vulgari  fubftitutionc  fucccdcrct  ca  tantum 
dcbcret>quz  *  fc  vclnominatiinrclicU»vclcxrcfcriptoScucriUCitc  rcpc- 
tiraeilcnt  non  ctiaruqua:  ab  inftitutonomtnatim  data  fuiiicnt/. liccnmpc- 
wtr.j+tdt  kgM.i.  Et  vcro  nunifcfta  intcr  coactioncm  quzficbatolimtx 
Pegaiiano>cc  aditioncmqua:  hodic  titex  priuilcgiol.iftiuiamdifsimilitu- 
do  illacft ,  quod  cum  hcres  mftitutus  qui  fnfpctiUm  dixcrat  olim  cogcba- 
turaduccx  iuftitutioncfacicbat  aditioillaquantumuis  coacta.vtdchccrct 
condicio  vtii^ ai  is  fi.bftitutionis  qv.r  illa  crar,  fi  is  qui  fcriptus  hcres  fucrax 
licrcs  nooelli  t-.ic  pioindc  vt  intcrcidercnt  illactum  ommalegata  ,  lidci- 
coruiu/fli,  &  iioctt  ltcs ,  quibus  ontrata  fubttitutio  fuiflct;qtiorum  fcilicct 
prar/liodorum  obligationulufubcfle  poteia:,quin  prnis  condicio  fubfti- 
rutioimcxtttiflct.aucwquc  hercdius  adita  cx  fubftitutione  ruiflcr.  Nec  cnim 
aiintU  hem  ficbac  qui  coactus  adierat  qua  qui  vltro  $.  fpontc.AIioqui  fru- 
ftra  tuidct  coactio  qujecffccium  illum  acquiiitionishcrcdiutis  non  :ndu- 
xilicu  .At  cuni  hodiccx  priuilcgio  lcgis  Iuftinunx  fidcicommifTarius  v- 
aiucrfali*  adit  hcrcdiutcmnon  idco  tit  vtquiprimo  loto  hcrcsfc 
fitCiat»hercs  fiat,quinimo  vt  ncquc  hcrcs  fit  ncquc  hcrt*  rici  i  vnquam  puf- 
lit  adtu  uiit  abalio  hcrcdiutc,  cum  ncquc  pl'ircs  tn  folidmn  hcrcdcs  cffc 
po&nt  vniur  ciufdemqiie  hominis ,  ncquc  u  qui  fcmcl  hcrcsfmt  dclincrc 
vnqui  bcrcs  «fic.Ita fit  vt  vulgaris  fubftitutioms  condit ;io  no  folum  exiltat, 
fcdctiam  tta  cxiftat,nc  poftca  dcticcrc  vnquam  pofsic,tublato  iam  vctcrc  il- 
Jo  iurc cogcndi  cxPcgaliano  hcrcdisad  aJcumiumportrtpuJutior.cm,  "e 
confcqucntcr  vt  libcrutcs  Icgau  Si  fidciconimirtaomiu  quat  j  litbftitutio- 
nc  vulgari  fclicta  fucrunt.dcbcajjtur,  non  minii»  quam  qua-  ab  mftitution?, 
utnctii  vulgaris  fubfhtutusnon  adcat  hcrcditatcm  cx  fuwUtutionc.  Nam 
nequc  inftitutus  ad.it,  qufnoi  pouimus  &'  rcpudialTccV  cogi  vt  adcat ,  am- 
pliui  n6  pollc,  ncquc  umcn  dubiundum  cft,  qtiin  li  hdcncomuaiuartui  liuc 
vniucrfalis  liuc  fingularis ,  fiuc  oiiquis  c^  lcgacariit  fccundum  ordincm 
iluftinianoprjrfcriptuinhcrcditJtcuiadicritioinnla  dcbiturtu  fitiqua:cun<> 
quccVab  inihtDto  icliiH*rucr:mfl<  ifubftttuto :  quialicctad  induccndain 
tbligatwnc  eorum  p;a;flandorum  qux  vcl  ab  inftituto,  vcl  '*  fubftituto  rc- 
liclajuntiiitin  f  !.  at  fuflltcic  quod  txtitcra  cor.tiitio  mftitutionil  vd  lubfti 
tBtioniti  nifi  ctii  illiidiC  tunat  vt  adita  fi;  IicicJi»;  cx  inliitutlone  vcl  cx  u.b 
ititutioiic :  hoc  tjii.cn  uoiul  &  fingubrc  iui  cft  i  luftiniano  iaduftuiu  con» 
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cruandaium  vltiininmi  ToW~;um  gra,i1>cun,  nuila  m  cofiat  miuriailh" 
qui  ad  onerii  ab  •"aututo  vd  ftibftituto  reliftorum  prarftattone  obligatur, 
tUir  71/iitrariofuprj  mndu  tauctur  in  co,qu6d  no  folum  ca  coleq.iirur  quj 
libi  relictatutranr,&  qux  alioqtiincx  iuris  vctcns  rationc  mtircidiiTent.fod 
etiain  hcrcditatem  fibt  totam  acquirit,  in.qua  tamen  non  tuerat  iiiftitutuj: 
oncribti5  autetn  hercditariis  idco  tanti\in  adftringitur ,  quia  heres  ctTc  vo- 
luit,cumaliorum  cxcmplo  hercditatcm  rcpudiarc  potuiflct  fi  voluuTct, 
acnilitanti  xftimaiTctreltcto  libi  commodo  non  carcrc.Quanto  igiturraa 
gis  ad  omnia  fubftitiitionis  oncra  cxcqucnda  ohligatutn  cilc  oportcbittidtt 
commiiTaruim  vniucrfalcm,qui  hereditatcm  adient  cx  Iuftiniani  conftitu- 
tioncii  idcin  illc  lit  vulgans  qiioquc  fubftiturus,tamctli  no  taquam  fubftitu 
tus  adicrit.fcdtanquamtidcicommillarius  vniucrfalis>Qu6diinihUci  pro- 
iuttirum  cft  hcrcduatcm  adiiiic  ex  Hdeicommilfo  potius  quam  cx  vulgari 
iubiiitutiont-.immonocituruquodadiegata  Sc  tidciccmmiifa  ab  inftituto 
nominatim  rclicta>qux  illeex  luftiniani  lcgcprxftarc  cogcrctur,  non  prz- 
ihturus  fi  fuo  cummimique  turc  adiilltt  cx  iubltitutionc[ncc  cnimluftinia- 
nus  noui  quicquam  induxit  co  cafu,quo  aJcatur  hcrcditas  fiuc  ab  inftituto 
fiucafubltitut<>,qui  po&itadirecx  iureC')tnuiuni]ConcIudo  nullam  hodie 
htbcfle  rationem  proptcrquam  permittcndumei  fit  etiamfi  maxjme"  veiit 
aiiuc  cx  fidcicommilio  poitquam  omilcrit  vul^arcmfubllitutioDcmfquarn 
vtiqi:iomittit>qtnfquis  hcrcditatcm  habcrc  maitultex  fidcicomilTo,vclob 
hoc  ipfum  quod  HdcicomiiTum  agnofcit]3i  ad  alios  codem  tcftaaiento  ho- 
noratos  pcrucnirc  hcrcdttatc  dcbcre,  fi  qui  (int  qui  heredcs  clTc  velint.  N» 
omnibus  rcpudiantibus,cum  ncmo  fit  Ktturus  qui  huicvulgari  fubftitutoco 
troucrfia  laciat  hcrcditatis,nc  quidem  fifcus,qucm  ego  polt  honoratosom- 
nts  li  hcrcdttatcmhabcrc  vcllct,ci  prxponerf.Ncc  impcdioego  quomitnn 
iit  hcrcs  hic  lubftitutus  vtro  iurc  volct  iiuc  cx  fidcieommiiTo  iiue  cx  vultjaii 
fubltmitionc,vt,quod  Julttnianus  omnino agit,  hcredem  aliquem  cxtcfta- 
mcnto  dcfunctus  habcat  potiits  qu im  iiulluui.Siquidcni  in  eo  vcriarur  cotn 
modumnon  folum  tcftatoris,coius  &  voluntati  &  exifiimationi  confulitur, 
fcd  criatn  crcditoru  c\"  lcgatariorum,iniuna  vero  nulltus,prxtcrquam  lcgm 
jnoru  hcrcdum ,  quortim  tamcn  nulla  lnc  rationem  habcri  Iuftinianus  vo- 
luit  ,qtiandiu  rationcaliquapulict  iicrt  vttcftamcntum  non  deflitucretur. 
Scd  liqitis  c\  t  >j  tellamcnto  hcrcs  alius  cfle  pofsit  quim  hic  fubftitutus  ful- 
gans-.iileiiiqut  fidcicomtiTarius  vniuerfalis^tiam  fifcus  vt  dixi[hoc  cnlm  c» 
iu  fjfcum  admittit  Iuftinianus,non  vt  ahas,  admitti  iure  comum  fifcus  foleu 
tanquam  ad  bona  vacantta  ncminc  htrcdc  cxiilcnte:  icd  tatiquam  hcredcn 
cx  teftamcto,  quauis  non  nili  poll  lcgitimos  fuccciT6rcs,quot  ipfos  quoquc 
vult  atlnuni  fuo  ordinc,  id  cft  pi  ft  omncs  in  tcilamcnto  notuinatos,nec  tj- 
quam  lcgitimos,fcd  vclut  (criptos>vt  co  colorc  tcftamcnti  onenbiu  aftnngi 
turJNonpatiar  vt  hodic  in  ipliustlcdioncfithcrcdiutemcxfideicommif- 
fo  adircquam  omifertt  cx  vulgari  fubftitutioneiquando  nec  Iuftiniani  coo 
ftitutio  locum  vllu  facit  iidcicommiflario  vniucifali  nifi  poft  exclufum  gra- 
dum  vulgaris  fubibtutionis.^.^trr#;i^/7i/«/i».^.7v^»»^-^Qiiani  enim  clc- 
ctioncro  dabat  cuuj  vetiis ,  non  aliadc  caufa  dabat ,  quam  quod  ipfius  in- 
tercffct,aut  faltem  interclfc  aliquo  cafu  pofict,non  quod  ipfius  lcuitati  9c  in- 
conftantia:  videretur  indulgcndum,  vt  hcrcditatc  quacx  vno  capitc  omifif- 
(%t  cu, alio  ad  cundc  prorfus  cffcct u  confcquendu  agnofccrct. At  hodic  neq; 
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ipfius  inte  reft,neque  intcrcfle  vllo  cifu  potcft.Eandc  igitur  cleiSionc'  ci  da- 
|e,qua  dat  Btrt.  &  poft  cum  cartcn,ablurdu  fanccft.At  ncq;  vtdco  quorfum 
noftri  faoc  in  cafu  dc  coaAionc  rractct,cci  quxftio  fit  dc  fubftttutionefadta 
irnpuben Ivlio  qui  fuerit  in  patris  mori&is  poteft  atc.atq;  ita  fuus  hcrcs-  patri 
[Aiioqu  i  non niinus  incptc  adiccta  elfct  in  huiufmodi  fubftitutionc di<frio 
fmftSUriitt,  quam  fi  fuo  qutdem  hcredi:fed  umc  la  pubcri  iacta  fubftitutio 
probaretur.lSiquidc  fuus  hercs  eum  idc  fcmpcr  iit  K  necclfanusmulla  indi 
g«t  adrtione  l.in fnu.i+.D.dt fmu  & legit.n  ncquc  itnmixtionc,  fi  modo  he- 
reditatem  reftituerc  cx  Trebelliano  velit./.  t$n  tnmtn.it.  f-ji  pater  (;lmm'D. 
eut  SC.Trti.Qaod  (i  nec  hercdiutc  rcftitucrc  velit,  quam  ipfo iurc  acquifi- 
tani  habcr,ncc  ct  fc  immifcere,fatcor  coactionfquidc  iore  ncccflaria  nec  ta* 
tum  ytrcftituat,fed  ctia  vt  fe  immi(cnt,dJ.rtemfmre.6.f.Sedej'Md filtnm.  eo . 
quia  prartor  cx  cuius  iurifdicnonc  tidcicommifli  rcftitutio  fit,ncq;poteft  ha 
bercpro  hcrcdcfiuum  qui  fcnbftinuit,  quantum  aJ  onus  altquodci  iniun- 
eendu»qualceftreftimtionis./^!j¥/ii«.ii.'D.d/  tnitrrtg.tn  tmr.fme.nct^uc  ha- 
bcre  hercditatis  reftituttonc  pro  bona  ab  co  latta  qui  non  iubcat  pro  hcre 
dc.Scdncgo  cogcndQ  apratorc  ftiium  vtaJeat,  quiacum  abfcntia,qnzcx 
eiufdc  prctoris  iurifdt&ionc  cfttncq;  ius  ncquc  nomcn  fui  hcrcdis  tollat,no 
poreft  ricri  vt  adirc  cogi  dcbcat  is  qui  iam  hcrcs  clt.  I.cum  jutfi  jo,  §.  ftd 
nf\fmm.D.dtfidttttmin.ltbtrt.t.ntttff»ritt.  rj.D.  de  nctjntr.  hered.  fcd  fuffi- 
crtvtfc  irnmifccai  ad  hoc ,  vt  a  prartorc  hnbeatur  pro  licrcdc ,  quaiis  rc  vc- 
ri  cft.Qupd  atitcm  addit  Bart.dc  fubftitutionc  facta  pcr  vcrba  partun  dirc- 
tfta  paminobliqua  vcl  conimunia,vtco  cafn  clcciione  fubllituto  dctan  fuc 
ccdcre  veht  cx  iurc  dircdo  an  cx  fidcicomilio,ridiculu  ctia  cft,&  cx  iis  qi>£ 
ii  diximus,fatis  confuutu.Cum non  poflitlocus  cflc  huic  clcctionipr.Tttr- 
qoam  inftituto  repudtatcqui  cogi  pofsit  cx  Pcgaliano  ad  adeundu.  Natn  fi 
ponercs  mftitutuadiiflcintercidcrct  vulgaris  fubftitutio  d.l.poff  ndtti.$.  C. 
dt  tmjtnb.tjr  nlttt fnift.Si  vcro  ponas  rcpudiaflc,lit  quidc  locus  fubftitutioni 
vulgari*  fednullus  fidcicoiniflorclinquiturquod  lciliccttn  ticcclfiriuantc- 
cedcns  prarfupponit  aditam  fuiflc  hcredttatc.luquc  vt  cx  fidcicomiflb  fuccc 
di  poGit,altcrutru  prorfus  ncceflariu  cft,  vt  vel  inltitutus  cogatur  adire  quo- 
rnodocogcbaturohm  ex  Pcgaliano,vcl  adeat  ipfchcrediutc  iurc  liJcicom- 
miflarij  vntucrfalis,ex noua  luftin.coftiun  d.Ntn.\.D.dfhtr.& /j/f.Atcrtii 
ncutru  dici  potcft,  quia  ncq;  cogcndi  hcrcdis  ius  vllutn  f.  pcrclt  pofl  fublaui 
fupradida  luftiniani  lcgc  Pcgalianu ,  neq;  rurfus  Iuftiniancx  coftitutionis 
priuilcgium  fauorque  implorari  ab  co  potcft,qui  Uibftitutionis  pncra  dctrc 
£tat,quiq;ob  ca  caufam  ex  fubftitutionc  hcrcs  cilc  nolutt  cum  poflct.Ncccf 
fe  igiturcft,vt  quiiquis  hodic  vulgaritcr  &  pcr  fidcicominiflum  fubftitutus 
fuit, nullo cafu  clcct lonc  habeat  fucccdcndi  vcl  cx  vulgart  fubflitutionc  vtl 
cx  ftdeicdmi(To>fcd  cogatur  vcl  omnino  fucccdcrc  cx  fidcicoiniflo  ,  fi  adiu 
vltro fuerit  ab  inftituto  hcrcditas,vcl  cx  vulgai i  iubllitutionc  fi  ii:ftitutus  rc 
pudiaucrit,vcl  nulloinodo.  Ac  fane  odiofa  rcs  illa  erat  quam  fcttntufconfui- 
tuPcgafianu  tnduxcrat  vt  poftulantciidcicoujillariocogi  hcrcs  poflct  ad  he 
rcditatc  adcunda,  qua  no  modofufpccta  dixifl*ct,vcruin  ctiacxprcfsimrcpu 
diaflct:cu  ca  coa^tio  ficri  no  pofll-t  citra  vim  aliqua  \  liupicfsionc  qi-f  ciuis 
Rotn.]ibcrtatc  aliquotnodo  iinminuerc  ac  lcdcrevidcrcturrob  idq.ncc  fa<  ile 
pmittcbatur  vtadite1  (Js  cogcrctur:  ne  quidc  pretcxturcliitucdc  hcrc<i.5idci 
comifl.quatu  nccclTc  cflct  advoluutcdciuaicufcruada&;i<ici<iutc  fi  Jciconi. 
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prjrft.mJam.Vndc  erat  quodpluribus  hcrcdibus  inftitutis,fi  omncs  rc 
rcntfacis  ctat  vcl  rnum  cogi  adire.nc  iniuna  ficrct  altcri,fi  fruftra  nullaqac 
imminentc  ncccfsitate  co^excx\ir.l.ttgi.iG.f.cum  tfuidtm.iMnitJ.ymdl  mhs- 
Mum.w.^.tdtm  lulunui.  tjrdd.it m  tAmtn.  i-.f.a  p*trr.vtrf.M**d  /tdut.D.td 

SC.Trtb.  quamuis  non  idco  damnum  aliqtiod  cilct  fubirurus  ex  ea  aditionc 
quam  coaAus,&  alieno  pcriculo  fccifiet  l.+ttd.Vi  non  ah«  rc  luitin.reme- 

dium  illtid  coatftionis  fublatum  volucnt ,  &  aliud  introducttim  non  minds 

3utJcin  j  rationeiurii  alicnum.fcJramcn  fauorabilius  hoc  ipfo.quod  cirpe 
itius  ad  confcruandanon  modo  fideicommifia  vniucrfalia.quibus  folts  le- 
natufc jnfultti  Pcgafuntnn  profpcxcrat,  fcJ  ctiam  fingularia,  itemq;  legaa». 
&:  libertatcsjomnia  Jcniquc  vtiliicriclicta  in  tcftamcto,  quoJ  alioqui  coirt 
in  co  rt  Jeitirucrctur.il!  co  quoqttc  crat  Bar.quod  fupponit  vcrba  quardam 
effe  commuma.  Qui  crror  quomam  in  hoc,Dc  fubftirutionibus  rractatu  o- 
iunium  frcqucntifsnnus  &  pcrmciofifsinius  elt,cogit  noa  vt  i»  cutn  fcquea- 
«  capitc  difputcmus. 


E  R  R  O  R    S  E  C  V  N  D  V  S- 

Dt  vn(fU  cim  votMntcemmHnid.Quile  tfft  voImki  vtrbMmfuf- 
ftuuo,  Et  dt  vtrlfo  in/iiiut. 

R  f  d  l  vixpoteft,  qujmmii"t'.niiii,qiiamquegrau'iumertt>- 
rum  patcrifte  fit,qui"nunc  profiigandum  lufcrptmus,De  vcr- 
bist6niunibus,quoinodo  anoftns  appcllanttir  iila  quafitli.fc 
dircctacVr  prccarta  funtil  cfTc  arbitrantur.Nam  fiue  dc  rulprn 
fiuc  dc  pupillari.fiuc  dc  fidcic6iniiiarta,vel  ctiam  compcndto» 
fa,vt  vocar.t  ftibftittitionc  difputntio  apud  noftros  mftituatur,  li  atim  videa» 
cns  Jiftincuerc,  quibus  vcrbis  fubftitutio  factaproponatur,an  dirciJtn,  w 
nbliquis,an  COinmtinibus,&  pro  verborum  diucriit.we  aliter  atque  alitcr  ad 
«uxftioncmqtMmhbctpropofiram  rcfpondcic.  ScdcV  inde  fiuxcrur  nOOB 
illxfpccics  fubftimtionum  fidcicommrtfaria  cv  compendiofa  ,quas  neqci 
prudentcs  noftri,aut  In.pi  ratcrcs  vnquam  a^noi;cn."it,nequc  ipi*i  ctiaronv 
icrprctes  induniiTcnt,fi  comtucntum  iltud  vci  boru  communium  in  quo  lib» 
tantopcrc  placcnt,  rciiccrc  prwitficm.vt  cx  ii«  qvx  poftcaarcafiJcicnrnif- 
fariam  &  compcJiofam  fubftirutii  nem  rraiftebimu*,intelKgetur.  San 
ergo  vcrborum  quibui  tcftatotcs  in  relianicntis:  pratfcrtim  vcro  in  fubfti- 
tuti.mibus  vtuntur,diuifioncm  illnm  cflc  voltmt,vt  alia  fint  dirccta,quar& 
!cgitima,&ciuilta,&  impcrititu  dicnntui  apnidcntibus,alia  iftii  cxdiame- 
trooppofita,obliqua,inficxi,  illcgitima  &  prccarla,  aut*t  loquirur  Ylp.m 
fragmcntis,prccatiua.  Alia  dcmqoc  communia  quar  vtriqtic  vfui  fcrutat,cx- 
pnmcndzicilicct  voltintatisjiue  J:rectx,fiue  prccanar.  Deverbis  dirccti*, 
itcmque  Je  prccariis  Jubitatio  ntilla  cft,quin  &  aliqua  fmt,&  eutn  vfum  ha- 
bcant  qticni  intcrptctcs  volunr.ntmirum  Jirc*5ta  tllum,vt  fubfcruiant  tcfta- 
tori  aliquiJ  in  tcitamcnto  impcranti ,  poftquam  legc  duodccim  rabulanitm 
cor.ftitutu  cft,  vti  paterfamtlias  quilibct  fuc  rci  lf  ga&it,  hoc  eft  Irgt  rcccrit, 
ira  ius  ellc.Lcgis  cnim  hoc  intcr  cctcra propriu eft,impcrarc/.^«*  wim.6. 
~D.it  Itgii.  vnde  cft  qtiod pro  fynonimis  omnia  ifta  vfurpantur*  vrrts  dirt- 
•fUJrgiiTBM^iuiliajimptritimM.  quoniam  Icgcs  ciuile»  >  ciim  impcrant,  cV  vt 
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impefttit  >  eiufmodi  vcrbis  vtuntur.   Obliqita  vero  &  prccaria  in  cum  v  • 
fum  comparata  cflc  conftat :  vt  infcruiant  tcftatori  li  quando  talc  ahquid 
conftjtuat  quod  fieri  quidcm  velitifcd  quod  timcn  impcrarc ,  aut  noht, 
tut  non  pofiit,hoc eft  cutn  ptfr fideicommiflnm  a licjuid  relin cjuit.  Qtisrni 
vero  ifta  vcrbafint,faltcm  quac  magis  in  vfu  habcantur  docct  luliintanuf  in 
f.vlt.Inflti.dtftngul.  reb.per  fldtie.rt  It8.\bi  aitcflcifta,Wff,/>«#,  vt!t,mdn- 
qua:  finpula  perindc,inqtiit,rirma  funt  atquc  fi  omnia 
in  vnum  congcftacflcnt.  Dirccta  nufpiam  numerantur  autin  cxcmphtm 
adtcnintunquoniam  eiufmodi  funt  omnia  qi-ar  funt  impcratiua ,  &  ca  tan- 
riim  cjuar  funt  imperatiuaquat  dignofccrc  diHicilc  non  cft,  vcl  minimo  gr  j- 
marko,nedum  lurifconfulto.ctfi  inhocquoqucabintcrprctibusc\  praguia 
ticis  noftris  crratur,vt  mox  diccimis,  De  cornmunibus  prxcipUl  tcrCQUC  to 
tadilputatioeft,quarctfi  Jongiorcru  tractatum  cxigcret,  qiiutamcn  iam  fa- 
tis  fusc  a  nobis  pcrtractata  fuit  Uk,  14.  eenieS.enp.i.  brctiiorcs  hic  nos  c(fe 
hctfe  patietur.ln  liinimancgamus  verba  vllaeflecommuniaeo  fcnfu  qtio 
efle  volunt  intciprctcs,  id  clf  quar  Sc  diredorum  3c  inflcxorum  vim  lubcre 
pofllnt  iprarfcrtim  in  eadem  claufuta  &  ab  codcm  tcftatorc  prol.na ,  &  ad 
candetn  rem  acpcrfonamrclata.Ctim  hvrt  ncqucat,vtquisvno  codcmque 
vcrbo  &  rftgct  finiuj  Sc  impcrct  nonmagit  quam  /i  vellct  codcm  fpiritu 
fiite.vt  apud  WaBtum  cft,&  forbcre.Magmim  vcib  &  inuincibtlc  pro  no- 
bu  argumcntfm  cft,quod  ciim  tot locis  agaturin  uirc  noftro  dc  verbis  di- 
rcctts&oblKpiis,nuIqtiam  tamcn  vidcas  mcntioncm  iadam  communium. 
"Namqmvmjs  lucusin  hancrctn  adduci  folctcx  l.Umbteiure.^.devulg.tfr 
F»piliJ*i{l.[n  iihs  verbi?,fc« ettnmuni  vti  fo.tojqite inuieem  fubfltlu«,u{  rcm 
t/riijiinononpcrnnct,  vtcV  Bartolus  ipfead  eamlcgcn»  bene  animaducr- 
r.r-Iicct  no  otnnmo  bcnefcnfiim  Modcftini  pcrccpcrit.Non  cnim  tsMode- 
fiini icnfus  cft,  qui  intcrprctum.vt  \zxb\xm,fukflu*» , commune  (it  ad  dire- 
tum,& ad fidcicommiflanam  fubftitutioiicm  ,inquo  mirorex  rcccntiori- 
bitt  hallncinatum'  Didacum  Couarruuias,  rcccptts  aliorum  crroribusvt 
paftim  folct  infiftcntcm  ad  e*p.  %ajnnttm.  §.  0.  num.  t.  f  xtr.  de  teflum. 
(icccnim  rractat  ibi  Modcftinusdc  fidcicommifljria ,  fcd  untnm  dc  vul- 
pri&pupillarifubftittitionc  qux  vtraqc.e  cft  directa  ]  Ncc  rurfumquo- 
modo  pohtiorcs  plcrique  intclliguntvt  \crbwn,fubflitue  ,  fit  comn  unc  ad 
vjlgarcm  &  ad  pupiUarcpi  fubftittitionemsctfi  vcrum  hoc  cflc  noninficior. 
Scd  communc  verbumciixit  Modcftinus  totam  tllam  iormvUmsofjue  tnui 
.emfubflitut,'m  qua  diaio,i»*«fw,fola  illa  eft  qusr  facit  vt  fubi  r-tutio  iit  co 
niutiis&rcciproca  intct  illos  omncs  qtiibus  tyicta  ft?it,3CJi  altci  altcri  r.omi- 
nv.itn  vicifsimque  pcr  dupliccm  formtilam  ruilfct  fuhftitutus.  Quod  vcro 
1  icmDidacuspoftaliosproeademBarrbli  (l-ntcntia  tucndatcxtum  adfcrt 
luftintajii  mt.gtntr*littr.6.f.tim sutm.C.de  tnfltt.  frfublt.vbi  fubftitutio 
iicrapjofidcicommirToIuftinianus  dixit,quimparumad  rcmfacia:  often 
drmut  ciim  trac?tabimus,cV  probabimus  fidcicommiflariani  fubftitutionem 
pr> jpric  nullam  eiTciqu* fcibcet  ficri  pofsit  per  verbum  ,fubflttut ,  quamuis 
itunpta  largo  modo  fubftitutionis  appcllatiore  pro  fijbrogarionc  qua-  ' 
Jibct  quar  vniul  rei  in  altcrius  locum  fiat,  poisispcrindc  fidcicommilfa- 
liam  fubftitutionCtii  diccrc,atcjuc  dicimuj  fubiiinitioncm  vitium  ant  arbo- 
runi qu« fubrogatxTunt  in  locum  dcmortuarum.Sed  aliud  cft diccrc fubro 
guioncm  illau)  fideicotamillarij  in  locum  heredis  qujt  fitpcr  fidcicomif- 
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fum  cfle  fubfututioncm.  Aliud  vcto  dtccrc  quod  intcrprvtcs  noftri  volunt: 
fidcicomtnilTuin  quoque  non  miniis  quam  vulgarcm  (.jbftitutioncin  pet 
vcrbum  fubflttu»  ricri  pofle:  quod  ccrtc  ialfuni  cfl.Subflitutio  naniqucin 
hcrediute  iicri  ncquit  pcrvcrbamhoc  fubjli.  ••cquiiidirc.u  fc.nperceo- 
fendatit ,  nunquam  fidcicommilfaria.  Etli  qiunJ.o  in  itbws  noftru  nooicn 
fubftitutionis  vfurpatum  legtmus,cum  dc  ridcicoinmilfo  agitur,poncrcd«- 
bcmtis  rchctum  fuiflc  tidcicomnitlfiim  vcrbis  piccarus  Sc  tidcicomuiitTo 
conucnicntibus ,  vt  conftat  cx  /.  tum  ttinifiimi  jo.  C-dt fidtie.tf  l.tum  4um 
loi.Dttendit.  &  Jff»»n/fr.qu*tungcndarfunt  ciun  dtil.l.gtntrdliitr.f.  tum 
aurtm.  Itcmquc  cx  /.  Tui*  Stt»  8?./.  Stisliitrtisde  LtgM.x.  vbi  Pauiusduof 
fubfiituuonis  gradus  fados  cifc  ait ,  &  qutdcm  in  tideicommilfo,  ncc  t 
poni:  factttin  tuilTc  iidcicommiflum  per  vcrbum  /«£//»/■•  :icdpcrverbum 
pdett»m>»ut»,i<lic£u>  ctiam  illor«/lii«4/ ,  quxnemu  vnqiiixlixit  aut  dirccu 
clfcautcommuni.nvcrbi.  Nec  diilimilis  Barcohcrior  clt,  cum,  vt  probct 
vcrbum  ««/?»<*•  cilc  dtrcctum ,  adducic  ccs  h-cos  qui  loqtiuntur  dc  hcrcde 
inftituto  vt  /.  i.  T>.  dt  btred.  hji.l.i.  Dt  vul^.dr  pup.fubfl.l.pen.D.dt inlju. 
vtm.  Quall  vcro  no  ahus  hcrcs  inftitutus  dici  poilit,  quiqui  fcnptus  litpcr 
vcrbum  Inflimt  quod  umcn  quam  tallum  iit  cx  fcqucntibus  apparcbrt.Du- 
bitan  magispotcft  dc  vcrbo  tubtt,  quodcum  cx  Latini  icrinonbrationcCt 
precariuminon  minus  qi-aiuvcrbuni'*^»*,  intcrdum  un.cn  potcftciTcdi- 
reaiim  fi  pro  vnptit  iccipiatnr./.  i^Q. temmun.de  Itgai.Ad  quodccrtcrcfpi- 
iixPlpnn.tn  m.  u.<futm  htr.in/f.dtb.aitn  aitiilain  tnftitutioncin  iamolirn 
vaJuiflc  Ttuum  hcrtdtm  tfft  tubt».  Scd  umcn  nulquatn  rcpcrias  potTe  illud 
in  cadcmclaufula  Sc  JircaomclTc,  &prccarium,  ncceft  diflicile  cxaiiun- 
ctis  vcrbis  lntclligcrc  m  quo  icniu  ftt  vlurpatum  a  tcftatorc.  Eft  autcmloo- 
gc  abfurdior  illa  ctiam  Bartoli  difiuuiio  ciica  vcrbadirc&a  ,  vt  corumalia 
itnt  citiilia,alianon  ciiulia.cuulia  qur  iurc ,  inquu.ciuilt  fitnt  introdu&a>vt 
vcrbum,fc«r«*«/f«.  NunQuilia  vcro  qiixdirigimturad  fubflitutum  vt  ipfc 
dc  inanu  fua  capiat  non  ab  alio :  fcd  qu<j  nttllum  dc  iurc  ciuili  habcnt  ftgni- 
ficatunuquoniam  ii:ri*  ciutlts  vtrba  non  li.i't<&  idco  indubio  nucHiguntur 
fccundum  quod  cafus  cucnict.Li  qno  nun.cro  ponit  ifla  pro  cxcmphs  *«t- 
pi4',C4pi4r,morutur.S  c  cnim  illc  niiJ.ttnturt)  »  m.ij.^/lry.rrorfia  cum- 
incntitie.Ntiliaennn  ahadircaaprudcmcs  noftri  agtv  fcunt:nifi  quxfuot 
eiuibajcgicmia,&:  impctatiua,vfurpanrc;uc  ilUrmniia  pio  lynonimu,Vtfu- 
pradixiimis  &  conftat  cx  l.vtrbu  ttutlib.  y.etd.nt.d.l.i  Q.eemmun.  de  UgAt. 
l.  jnoniMm  tndignum.U.  C.de  ttfltm.  ii  a.ns  loc:s  qnotqjot  f.int  qtli  dc  duc- 
ctis  vcrbis  loquuntur.  Ex  quo  fortiiCmum  argumctum  fumitur  contia  Bar- 
tolum,  vtca  vcrbacjux  ipfc  vocatdirc.ia  i ..  r.  cuiilia,  fiait  citnlia  noniunt 
vcl  tatentc  ipfo  Bartolo,  iu  ncqi^c  dircctc  tiic  nitclligamus.fi  cnim  du 
elTcnt,  vtiquc  clfcnt  ctiamcimlu,  ctim  vcrborum  direc\orum,non  ciuihum 
nulla  vipiam  mcntio  fiat.  Ncq;  vcro  (\  c rtcris  intcrpi  etibus  crcdimus  qutc- 
quam  ditieruntin  cftc^n  a  vcrbis  communibus  quod  adhocvtobliquari 
poflint,<-]uomodo  loquitur  M1th.Cr4jf.in  d.f.fubfluutie.qiufl.yriu.%.  Vndc 
6i  idcm  'B4ri.nii.4t4f. vcrba  ifla  dircda  non  ciuilia  fuamtcr  .ippcllat  notio  a- 
Jio  nominc  commuAia  iurc  gcntium.Scd  cnt  vtilius,vt  dc  itngulis,autdc  ns 
filtcm  quoruin  frcquentior  vfuscft  dilfcranuis-  Primum  occurrit  vcibum 
•  i;/i/*«cie  quoncmodubinc  quin  iit  dircdii ,  quod  nomtnatim  tradi»  B*n. 
*dd^.ttntnrtQ.nMm.4{-7.E%o  vcro  non folmn  dubito,fcd  ctiamialfuni  id  cf- 
'  fc  puto. 
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fe  puto ,  fi  prudentcs  noftros  confulamus  apud  quos  improbatas  olim  fiiif- 
k  hmufmodi  formulas  inftitucndi  hcredis  Tttium bertdtm  in/Iitut ,  7V.*« 
ktrtdtmfucu,\i  f?ptus  monuimus  ex  Vlfuao  iufr*gmtnt.tu.u.  futmtdm. 
ktrtd.in(iu.dtb.  Ncmpc  quod  non  ciTem  .Jla  verba  lcgis.hoc  eftimneratiua 
Icd  indicat.ua.  Lcx  emm  pcrmifit  quidcm  patriiamiJias  &  ciui  Romano  fa- 
cere  teftamentumj  fed  non  alitcr  quam  fi  faccrct  pcr  modum  Iceis.  Lcx au- 
tcm  nulla fat  verbu  indicgtiuisrfcd  fcmpcr  impcrat.uis.  Kcc cft eontrarium 
quod  lcnarum  valct  ita  datum  Ugo  T uiefundum  Cernttuutum  cum  tamcn  fit 
ittc  modus  indicaauus,  non  imperatiuus.  Eft  enim  hsec  propria  vis  vcrbi  i- 
Miusl#j#,vtquamuisindicatiuimodi  fit:  attamcn  proimpcratiuo  habcatur, 
quaiidoqutdcm  nihil  rcfcrt  an  quis  dicat  tVg»,an  vcrb  ptr  legu  medum  diiU- 
»#:  quo  fenfulcxduodccimtabulanim  inconccdcnda  tcltamcnti  facitionc 
qtif  tota  ex  htredum  inftituuonc  magts  quam  cx  lcgatis  cftimatur,  ita  fcri-i 
vinpattrfumthmt  viifrureitegufiit.  Hoc  iplum  vcro^r mtdumltgu  dilfo- 
nert ,  quid  altud  eft  quam  difponerc  imperatiue  ?  Nam  &  fimilitcr  valuiircc 
olim  rfta  mlt.turio  quamuispcr  verbumind.catiiu  modi  da^Tuium  btrt- 
drm  tfft tubet  vtltmptn,  vt  fupradicio loco Vlp.  tcftatur.  Etindc cft  quod 
qm  olim  legabatper  vcrbum  do,  folcbat  immo  vcrodcbcbat  adderc  ver- 
b™,V##;#,hocnx>do,7>ii«/iw#km  Ctmthmeum  #J#,/*?#,fumptis  fc.Iicctdiio- 
mm .  ms  vcrbu  coniunccim  pro  vno,vt  bcnc  lcgafli  viderctur.  PJane  hodie 
poft  conftitutionem  imperatons  Conftantmi  in  /,;smmi  mdignum  tf.C.dt 
M/?4*».dubitandum  non  cft  quin  valeant  huiufmodi  ctia  inftitutioncs  qua- 
rum  fbrmulas  iftas  expicflim  Conftantinus  probat.  Vcrum  nonquiavcr- 
btmj,i^«/«#^ut,  /*o#,magis  dircftum  fit  quim  olim  cjfct,at  quia  nihil  ho- 
die  rcfert,  an  imperatiuis  &  dircctis  vcrbis  fiat  inftimtio,  an  inflcxis,  vt  lcx 
ait  quo  inflexarum  nominc  fignificat  Conftantinus  ca omnia  quar  non  funt 
itnpcratiua,  non  quomodo  vult  Bartolus  ca  quar  oftcndant  pcr  manus  altc- 
rios  accipiendum  cifc  id  quod  a  tcftacore  rchnqtiitur,  puu  fi  tcftator  dixcrit, 
mnndo,\xUvele  Tuium bertdi #/#,qsubus  vcrbis  RCfno  dixcrit  id  actum  cfle 
vt  Titius  hcrcdiutcmpcraltcriusmaiiusaccipiat,  cum  cu.n  ipfum  hercdc 
cflctcftator  nolucrit,  ncctamcn  ncgaripotcft  cfle  ifta  verba  inrlcxa.ob  td- 
que  propria  fidcicommiflbrum,  d.  $.  v/t.lnft.dt fi.igulrtt.  ptrfidnc.rehff. 
hoo  ipfo  qnod  non  funt  impcratiua. Alioqum  fticrit  fane  pcrabfurdum  cxt- 
•ftimarc  a  Conftantino  faaum  cilc.vt  valcac  hodic  inftitticio  hcrcdis fafta 
coampcr  ca  vcrba  quat  dcmonltrcnt  voluiire  tcltatorcm  vt  hercditas  ncr 
onanus  alteriu»  caperctur,  puta  fi  tcftator  ita  fc.  ipfcrii  Tutms*tcifuH  btredi- 
teVmmfSBytrmdnmjbeTodulfgitimiMtiu,  Hens  mtus  tegitimtts  htrtdiU- 
itmmtemTuit rtflituite.  Itaenim  ficrct  vtcoiitunJercimirprorfus  non  ti- 
tum  iura :  fcd  cciam  nomtna  hcreditatum  dircCtarum  &  ttdcicotnmiflaria- 
rum ,  &  confequcnter  teftamctorum  &  codicillorum,  dc  quo  nunquiCon- 
ftantinu»  cogiwuit.  Poft  cuius  conftitutioug  ctfi  nihii  intcrcft  quibm  vrrbis 
dirc&ifve  &  imperatiuis,  an  inflcxis  tcitator  volfliatrfua  dcclatauctit ,  illud 
tamc  femper  requiritur  vtcoftct  tcftatorc  voluifsc  hcreditatc  darc  no  fidet. 
coinnaiflum,&  hcrcdcm  faccrc  non  iidcicomifiariu.At  dcillodubirari  cle« 
gaterpotcft, fi  veibu,  »»^i«# nocrat olbn  dircctu,v t p/ocu!dubionon  crar, 
cur  magis  vctbufuijiuue  dirccftu  ciiirai  r.  Dircdfl  niq;  fuifsc  dubitidu  ud 
eft,  &  valuifie  directa  fubftitutbnc  liuc  vulgare  Gilf  pupillarc ,  que  per  hoc 
verbu,/i.»y»V«»iaC"ta  tfyetjji  bot  ,ure.+Mt  vulg.fjrpufiUfubjl  t.  Lut.TtHuj 
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S*««5;.D.W#  htr.infl.w  tam6  nihil  aliud  fit diccrc,/i»i/?i«»,  c\v\,fttHdo  htt, 
inflim,\'\ nihil  aiiud  tubititutio  eft  qui  fccunda  inftitutio  vcl  fccundi  hcre- 
dis,ncc  magis  impcratiui  modi  vcrbum  fit,  fuhflituo,<\\i*minfitimt.  Sedrcf- 
pondcndum  cA  prxccdcnte  infhtutionc  qusij&afit  verbis  dirctSris  &  im- 
pcratiuis,quomodo  cam  olim  ficr  i  nccciTc  crar,YCTburr,/ii£/fi/i*cquod  fub- 
icquitur  habcrc  vim  oc  fenfuininipcratiui,quiacum  nihilahud  Ggnificet,c* 
lui  proprictatcnifi  qu6dquiiubftituitur,inlocuminltitutifubrngatur,  in- 
de  iit  vt  fi  eftccnim  rci  cW  voluntatcmtelTatoris  infpicias,quifquis  fubftttui- 
tur,in  locum  iniiituti  fubroganii.indc  fit  vt  fi  effcctum  rci  &  voluntatemtc 
ftatoris  infpicias  ,  quifquis  fubftituitur,idcm  vcrbis  directis  &  imperatiuis 
fccundo  loco  inftttui  vidcatur.fcilicct  tis  tp(is,quibtis  tcftator  vfus  cll  in 
1111  heredis  inftitutionc ,  quafi  nfdem  illis-.fcd  tacitc  &:  vcrboru  comj 
repctitis.quod  non  limiliterdici  potcft  de  verbo,wirif«»»,qirojJ  cum 
piarccdcredebeat  no  ('cqui[tcllanicntuni  cnim  ab  tnflirutior.*  irtcipcrc 
nccclfc  cm.(,i.$.prwi  mmttm.D.d*  vulg.tjrpupiU. (u b, 9.  *> .  mntthtrtdtt  Imfite. 
de  UfAt.  ]  hon  potcft  illam  rccipcre  intcrpi ctationcm ,  vt  per  relattusiem 
ad  quidaliud  vidui  pofsit  facta  vcrbis  direcus ,  &  imperatiuu,fi  nulla  fiut 
cxprclTa.Qiiarc  nec  valuiflctohm  fubftitntioita  conccnta Ttuw  htrtt  efit, 
fiTitii*thtr(tn»ntrit,Stmprtntmmt»fittmt,<\ai3.  ncjtafcnt habenda  prare- 
pctitis  in  iubftitutionc  vcrba  impcratiua,quorum  focoaliudmflcxum  nec 
imperatiuum  cxprciTim  fubftitntum  clict:  qtiamuis  non  negern  hodiepoft 
fupradutam Iuftiniani  Icgcin huiufmodi  q:ioquc  fubftitutioncm iure dire-. 
fto  valttui am,qma  cV  prima  mftitutio  valcret.  Ex  quo  apparet  quantopcrc 
urctBait.«f./M»*».47.&  Bartolum  fccuti  cartcri  cxilhmantcs  vcrbum ,  inflt- 
tu»,t\Xe  ilne&amfubflitmo  autcm  commune,  ciVn  c  contrario  dcbuerint  dt- 
ccrc  vcrbum /»^»/*«,po!itum  poft  niflitutioncm,vcrbis  diredis  &  impera 
:iuufactam,eflcmcredirc£rum,&  irnperctiutiui  fcmpcr,  nunquam  com- 
muncmultomintis  inflcxum.Vcrbum  vc\a,tnftitm»,  nunquam  ciledirecTu 
aut  communcfi-d  fcmpcr  inflcxum,quia  nuiiquam  impcratiuum  cft.  Addi- 
di  ftfitum ptfl  tnfliiutiontm  vtrhts  dtrtflis  &  imptrmttuts  fntltm  ,  quiafi  po- 
nercs  vocatii  quc  fuiffcad hcrcdiratcpcr  fidctcoinifluin,ciq;fubftirutum  Sc- 
proniu  hoc  modo ,'}\eg»  te  herts  mi,vt  htrtdttmttm  mttm  Tttim  rtfitttum,Ti- 
itt  Semproetum fubflttm»,  non  ciTct  dubirandum ,  quin  Sempronius  quoquc 
pcrfidcicommilfumadcandeinhcrcdititcm  vocatus  intelligcretur,  quan 
doquidem  fubrogatus  cfla  in  locum  Tmj  qnem  teftttornon  nifi  pcr  ndeU 
commiffuin  inuitalfct,  vt  in  LSetn»U.iC,.md  TrtbtU.  l.tmmprttontbmmt.f^ 
dtleg.i.&  nltbipnfitm.Er  hocfenfa  vcruin  cft  qnodaitBart.«i\i»i»«fc47.ver- 


bum  fubshtue,  cffe  genen!ius,qiain  vcibum,i»/?«/w0.  An  ergo  fatcbimur 
faltcm  vcrbum  hoc,  jubflniu,  cllc  communc,tanquam  quod&  dircctx  & 
precarix  fubftitutioni  fubfcruiat.'Nc  hoc  quidem.  Iinmo  infieremus,cx  co 
potiusncquc  dircdum  vcibum  cffc  cum  hdcicommifsi»  vful  dfc  pofsit»  ne 
qiic  obliquum&inflexum  cQm  profitctiam  addire/5tarafubftitUtioncm.Eft 
enim  longe  facilius ,  vt  fi  neutru  ideft  nequc  dircdnm  ncquc  obliquurn, 
quam  vt  lit  vtrunquc  qualc  cffct  fi  effct communc.Ac  fane  ita  eft.  Ko  aliam 
vim  Sc  lignificationern  habct  hoc  vcrbuni  cxprimendam  voluntatem  ,  fiue 
direclam,  fiueprccariam  quam  qu*  cx  difpofitione  prarccdcntc  in  qua  fub- 
ftitutiofijt,colligi,pQteft,idcoquenon  tam  communcfi  partttc  loqui  veli- 
»us,quam  iodjtfcrfa  dici  debct.Qupd  ciun  »u  fit,fetendu  cft  non  magis  fic- 

ri  poiTc>. 
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ri  poflcvt  vcrbu/«<|/?fW,politfi  poft  mftitutinru"  vctlus  impcratius  coccp 
tam  flcittatur  a  J  ndcic6iuiiTum,qii  am  ilcti  poflct  fubftiturio  cjux  fa<5ta  eflct 
pct  vcrba  illa,/»  Tnuttbtrtt  ni  eru,Stmprtntttt  hetrt  ejio,  [cjl  j  tanic  formt'12 
nccBart.ipfenctrattrjht  ad  bdejconnfftim  niiquam  pollcli  roodo  poGit.ili 
giio  teporo  vol  eafu  valeTCiurcdirr^^toiquoniivcrba  :llan6  tant«j'ii  ilircctj 
htnt.fcd  etia  cbrectaciu»Lu\t  iplcloqumn  .1 1  diflJ.cemunc.nu  iy.]Si  quidc 
ncc  alia  rationc  poteft  iurcdirccio vaIw,  fubftuuuo  qitx  facia  eft  pcr  ver* 
bum>/«i/ri/M,qiiam  quia  vidcatur  facta  lis  ipils  verbisdircdtts.qtix  in  infti- 
tutionc  prxcclfcnint^qux  fi  non  tllcnt  nnn  m.i^n  polfct  valcrciTubftiuitio 
fatca  per  Vcrbum/«V/7««*,quam  inftitutio  tacta  pcr  vcrbum,  tnfittno  ,  qui.i 
neutru  cftulircau,  ncquc  iinpcratiuum:  inlpcct  >  lcuicet  mrc  vcterc  quou 
obtmuic  vfquc  ad  tcmporaConftanrim  poft  cuitis  conftitutionetn  in  dj.fUo 
tntm  tnitfnttm,  perinde  fane  valet  fubftttutionc»  dircac  aniuc  inftitutrones 
eriam  ta.tx  vcrbtsii>flcsu»ideftnondircct*t,non  iiiiperjtiu:s,ilumncumc 

Bariis.Hoc  cnim  obfcruandii  cft  aon  quemadmodu  dirccta,  impcratiua, 
rirua&ciuilw  vcrbaprofvnonimi$vfurpitur,vt  fupra  diclu  cft,ita  cx  ad- 
uerfoit^/trar^vcl  quod  ide cft,»^/»f  «*,pro  prccani»  fcmpcraccipioporrcre. 
Irriiexa  cnu»&  obliqua  opponuiur  dirccris  &  imperatitus  nu  taqca  cotraru, 
fcdtanqiu  totradictoriaJ^rccartavao  non  tanqui  cutradi^t.nij.lcj  tanquS. 
cotrau.  Idc6q;intcrdircCiafc»iiupcrJtiua,&  milau  fcucWiquamcduim 
nuUucfttVt  ncc  cilc  folct  inte«cc>mradutorij.Et  omnc  vcrbu  quod  nrcciL: 
atque  imperatiuu  non  cft,obhquu  atqvintlcxii  cljc  neccflc  eft,id  eft  vi  con- 
tradilrioncm  molu»  atprnnamus,  non  dircctuni,non  tmpcr.itiuum.  At  in- 
tcrdircclafcu  impcraeiua  &  prccaria,mediumgcnus  cft  coru ,  qux  ncc  im- 
pcratiuafut  nec  prccaria&  umplicitcrobliqiu&iniicxa,aiiufinodi  iftj/unt 
■otk jm*MtU> vtfittmo^bertde f4tt*Jnin1uu»r&  liquafunt  fitnilia:qii£  nemo  vti 
quedixcrit  cfte  prccam,cuin  lrqpcrauuit  prcrprius  acccdux-  vidcanrur,qua 
qua  necvcrc  funt  impcratiua.  11U  vcn  ftnt  imperatuia.  Hlavcro  funt  preca 
Tii&eioirtgtifidrt  mtammutt.  Dcniquc  omnia  qux  funt  prccaria  funt  etu 
obliqua&  inficxa.Scd  no  vicifuinomnuque  iut  inflexa  &obliqua  funt  ctu 
prccaria.  Et  idurco  Conftantimu  in  <f./.cjttonta  116  iulegi"  conccpit»vt  nirnl 
nodic  tnrerfic  anhcre  ^is  inftitutio  ra&a  iit  verbis  impcratiuis  an  precariis  <j» 
ciIlii idictilum,fcd an  iacxa  fit  verbis imperanuis  &  dircctis,an  inflexis.Su - 
niaigit  irverborum  diuiini  illaeft.vc  diltencrJtls  reexpliccmus,  quod  alu 
funtdirecta,<cuiinpcratiLufcuciLuiia,fcu  leguima,alia  vcro  inllexa  ica  o- 
bltquaideft  non  dirccfa  non  impcrattaa  nonciuiliano  ligitima.RuTfus  in- 
flcxorum  feu  obliquorum  alia  funt  precaria,aha  vcro  no  precaria,  id  cft  qu^ 
non  rnagu  funt  prccaru.quam  imperatiua.Et  confcqucntcr  inflncorum  lcu 
obliquorum  verboruinfpccics  nontam  mcdiacftinterimpcratiua&  prc- 
cjnua,quimfpccicsfpccinca  cdiametrooppoiitu  vcrbis  impciatiuis  contc'- 
-  raquc  fiibrodcrngcnerefahcetvcrtvirum.Gcnua  vero  aut,vtlogici  vocant 
fpecics  gcneiicaquodad  vcrbaprccatiua.  Comiucns  nimirum  iubfcdnas 
jllas  vcrborum  fpccics  quarum  ma  lit  vcrborum  prccarioruni ,  aliacd- 
rumqucnccprccariafintnccimpcratiua,  Dcaliisvcibis  qua:  commmsia. 
nofm  vocaritjfcqucnti  cfipue  iubnuamus/ 


4*«      A\'T.  F\BRI  DE  £  R  ROR.  PRAOMAT. 


F.  R  R  O  R    T  E  R  T  I  V  S. 

^e  vcrbit.Teruent.it,  TertincM,HdbeAt,-J<^deMi,T{emAntMi,SiuctdMt, 
%0U4H4Uttt  ,  DeuoitiAinr  ,  AdceftMt ,  AtciptAt,  AttrtMiur, 
C7  «/91       v»c*n:,iel dtrrtla  mn  ttutU*,vtlctm> 
rnuntA  turc  ?entiurn,aut  ciutlt. 

•  •  >  .  »' 

t  s  i  ^a.Ttntcrptc:esn'>Rritra.:(.ircfoIcnt  circa  fubftitutio- 
nes  pcr  occationcm  vcrborum  vt  vocant,  communiumca  vcl 
ia  vcl  laltcnt  n-.in,ri  cxpartc  torru*c*rc  nccellc  eft»  cx  iis 
rdcvci^biiMjfirM#,c</&mW«*lcoRtt<l  coldcinintcrpretes 
proximc  dilpi:tammt]s-,quia  tatnen  ilra  vxtbamtfkafunt,qua: 
fdtcntui          illi  nu  elft  tjirecrl  ciuilia,  fcd  vd  direcn  nociuihaellcvolut, 
vcl  falti  cuinuniaxle  i  s  quoquc  omtrilMiJ  r.uncdiccndunobiselt.tiufmcHi 
liint  ca»dc  quibus  in  liums  capitis  itttcriptii  mc.  L*  qmbijsvolfltdircctacllc 
illa,ji"f  </>m/,  Adcrrfnt.mBtmtur, cxx.cn  vcro  cilc  oninia  communia.vt  tra&at 
B*rt.»d  d.l.^cnturtt.num.i-.cjr  .t  num.$ti%inc/u/iMe  vfyue  Mdfuttm ,  6c  cxrc- 
ccpt.i  interprctum  traditionc  %jMuh.Cro/f,tn  $.  fiibiitiuiio.tfiiMfl.yptrut. 
Quodaiuntde  vcrbtsdin         ihi  almuandoprobabilc  videbanu»ranonc. 
illa  quod  lim  ifta  omnia  vefba  inpaanua.  lam  eniin  diximusin  pracccden- 
tiluts  verba  dircm,cmiiia,k£itt",ia,  ft  impcratiua  dlc  fynonima»&  proiif- 
dcm  vfurpari.  Scd  poftca  melius  vifum  cl t  non  omnia  impcraaua  directa 
quoqueciTe»  &  ciuifia,  8t  lcgitim  i»licct  cju.rainqucliiiHdircct.i3c  ciuilia» 
tU  lcgitiir..T,(.alti)tctiam  ^nccclsc  ftt  cllic  impcratiua.Nam  quac  (unt  irepc- 
ratttia  ptaHcntia  tcmporis.aiiiifmodi  funt  illa  onm\s.Mctipi*t,MitrtfcMt,»»y 
n4/»r,[c]iunr.iis  poitrcmu  hoc  mcludattratftum  temporis  fuccclsiui  ]  ca  fi 
pcr  fc  &  abfolute\  hoc  cittanquam  impcratuia  prorcrannir,non  poilunti- 
donca  vtdcri  adccitatcris  voiuntab*m  impcratiuc  dcclarandam:  cumtclta- 
Hicntorum  omnium  ius  propnum  iliud  titjVt  in  futurum  tcmpus  confcran- 
tur,id  cft  iju  >d  crit  poft  ntortcm  tcliatons.i.tSD.fHiit/ttun.fitctr.ptjSMco- 
queoinnia  exempla  qua:  in  libris  noftriv  h.ihc-mtK  vcrfaocwn  impcrariuo- 
rum,iluc  In  hcredimi  injTinirionibus ,  f:ue  m  Icgatis  viuipandorum»ad  tu- 
mititn  tcmpus  non  adpnrtcns  rctcrunr.ir.cjual-a  litnt  \  \\3,btrtttfit,  fmndum 
habttt/umito,prMCtptto,date.  Ncc  alia  n.cu  uidicio  dubitandiratiohiit  apud 
Vlpianum  uMtt.i.jutmjd.hertd.tnftu.dtb.cilm  aitillam  cjuoqucmftitutio- 
ncir  valervi  T niu»  htrtt  fit ,  quamqubd  verbum  illud  imperatiui  quidcm 
modi  eftflcd  t.imcn  temporis  prefenttsi  ficnt  c  conttasio  nofl  valuiflctolim 
ea  mltitutio  Ttttm  /;rrr/rw,qn.viiuisconccptat,ilctpcr  vcrbum  tuturitcna- 
poris,qiiianon  fratcbnccpta  pcr  vcrbum  impcratiut  modi,ob  camcjuc  cau- 
famfimncccHjruIcxConitantini  in  /.  tjrnnntru  tndtgnum.  15.  C.dettftttm. 
Scd  vidcuif  vcrbum.)?/,i:iipcratiuc(crrprum  lice^r  fit  tcmporisprx{cntis>iia>.» 
builli.  hac  in  re  ncfcio  tjutd  lj^c:ia!c  proptcr  magnam  (imiliradinem  tV  pro- 
liniititcin  quam habet cum  vcrbo, iHo\  pro  quo  plcrumcjtic  fumitur  e- 
uarnin&nfu  imperati  ii,grammatica  non  valde^rduqaote.  Ergo  li  quis  o- 
limheredem  ita  inftituiflet  .1  itittt  btrtditMttot nuam  tittaidt,  procuMubio 
r.ulchcicdcm  inttit:iililt,  ncc  tcitamcntum  valuitTct»  quiatcftatcris  non 
orat  autUcrcditAtcin  Ciccrc  ,  a.it  hcrcdnatts  accipic/ida:  ius  hcrcdi  dare 
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qnod  virunqncfolimlcgi'  erar.fed  hcte  lemvclfcribcte,  vcl  nitneuparr. 
Prius  eniir.  clt  \t  quis  rurcs  mfiitutus  iit,  quam  vtcx  uftamcnto  hercailatc 
accipcrc  pc  flit.  Non  potcft  atrtcm  hereseik-  qui  a*  tdrMorr  inftkatni  non 
iuit>  qiiultcet  ctbm  lepii  fit  hcre  iem  dcere  liait  £V  hcrt\!ir-!tem /.  fiitm 
fnmtlim.i%.  D.dilc*  ft.cii.  non  alium  timetiKrcdc  11  lcx  lacir,cx tcfta- 
mcnto,  quam  quein  tcttator  irrftitutt  >  cV  quidcm  comodo,  cjuotn- 
ftjtuercdcbuit,  quandoquidem  conditio  vtiliter  tcftamcnto  nihil  aliud 
faciendtmi  lcxhabcr.  nili  vtconhrmctteftitons  voluntatcm./.  Ugt  ohne 
rtrt.no. tmmEl.d.l  vtrlnt  UgttAxn.it  vtt  b .  figmfic,  Adco  vt  dubitaretur  olim 
an  *a  inftitutta  valcret,  Tttuuheteitidiu  mts  itmtmu  t/le,  qiunqunn  pla- 
ttif  valcrc/.  hu  verku.  48.  mpnnttp.  D.  itherei.  tnsiit.  proptcrca  quod 
parum  tntcrlitanhrrcdcm  teftwor  dixcrit  anclommum ,  cum  hcrcdisap- 
pcJlationc  nihil  ni(i  dommtis  fgmficetur.  $.  vlt.  infi.  ir  htrri.  nunhi.  & 
iiffrr.  Quanto  igitur  fuiifct  ccnius  inftitutionem  illam  non  valcrc,  Tiitut 
htrtduMitm  mtttmntctptat!  Nam  2c  implicabat  contradictioncm  ca  cltu- 
lula  in  qua  clfct  eonccpta  inftitutio  ,  ii  ca  dici  tnftttutio ,  dcbuilscr ,  pet 
vcrbum  prarfemls  tcmporis  ,  fc  nihik  minui  colutaj  iti  ruturum  pro- 
ptet  adic&am  hcreditatis  mcntioncm  acli  kriptum  htilset ,  Ttnm  prt- 
ftntt  temport  neciptM  kertiiiMtm  mtam  ,  qna  nnHdJnm  rfi  t  fti  qn* 
jnturm  trti.  Qind  li  tcftator  fcripfiiTct ,  Ttitm  t>»na  mcaacaptat  ?  Multo 
nunus  vidcri  potuifsct  racta  inftitutio  dircda  :  qina  licct  non  imphcalfct 
conrradi&ioncm  hxcclaqfula,  cum  iambona  lint  in  tcmpnrcillo  prarfcnti 
cjuo  fhtcitanicntum ,  abfurdum  tamen  cft  ius  vllum  acquiri  cx  tnltirutionc 
quandiu  tclrator  viurr  &  infpccto  prarlcnti  illo  temporc  condiri  tcfta- 
mcnti  quia  non  poteft  acquin -pnufquam  teftamcnturo  por  lcgcm  contir- 
nictur,  cjuod  porro  non  conftrmatur ,  nift  mortuo.dcnbni  Klutorc.  Et 
tainen  coni  vcrba  eifcntrelauad  tcropujcondui  tenamenti  ,  non  polTct 
lcx.  tcfuincntum  illud  confirmare ,  qnin  confirmarct  co  ipfo  modo  quo 
ror  bona  iua  ad  hcrcdcm  pcroenirc  vol  uiict ,  vcrbilquc  conccpru  d«- 
claraiTct:  quia  tcftantn  v.ilunratcm  quamlibrt  aut  nnlloiTiodo  It-x onlir- 
mat,  aut  co  ipfi>inodoconrirm|t,  quoreftatorvoluit.  Ac  proindt  tamttfi 
non  cjuod  ad  vcrba  ,  tamen  quod  ad  lcgit  rm»&  potcftatc.n  ,  babtrct  harc 
res  iiiiplicitam  contradicriontTm  >vttcftjinciiuim ,  &  iam  uxic  jb  ipfote- 
ftamcnti  tcmp.irc ,  Hc  non  nili  mortuo  demum  teftatorc  pcr  lcgt-m  cuiirir- 
maui  111  vidcrexBr.pcriridc  acfi  rcftaeor  ita  Wtauis.ru  iffct, vt  fc  adhtic  viuo  tc 
ftajnentum  fuum  vires  hiberc  pratccpiifet.  E.t<icmqLC  ratio  lociim  habcret 
ctiani  111  k^atis.ctli  lcgatorum  minus  tollcnnia  vidcntur  iuilfc  vcrb?,quain 
ai-dhmtionum.  Namcnn  t» fcribit,  Ttnm  fundmm Q»rnelidnum  mtcpmt, 
iam  cx  Cc  tcmporetaat  potcltatcm  Titio.3ccipicndi  iundt  qm  um  tum  eft, 
«Hiancii  ficnthcrc«iiu>:ita&:  tundus  fitpcraaortcm  tcftatoris,  quod  non 
iimilitcr  potcft  dicncU.n  ita  fcriptu  ctuTtamfnndnmCtfnelisnnM  Mtttptte. 
lllud  cnini.vcfbum  impcratioum  tuturi  tc.nporis  comrnodum  clictadex- 
pcdandum  fcmpus  illud  quo  lcx  tcftaincnTutn  dfct  conliniutura  ,  ncc 
aliam  ob  crwfarfl  uiim  fuiifc  mduciiim  vfum  vcrborum  impcratiuorum  fu,- 
turi  temporisjcrc  icntlum  cll»qitali  crui  nikiiancdoaptioi  r  fcd  ctiamomni- 
no  in  cam  rcm  ncCtiTirtus  clUiiCrcdcretur.  Kecycft  quod  quis  dicat  huiuf- 
roodi  verU*  .«innuL^tiiiu)  hi.pmlchn  ternporc  fcripu  fatis  iubcrc 
Wnl.vt fw.fSk  v^^PV»^  rl'^''*"  JV 
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:,  actum  tentporis  ,cx  co  folo,quod  m  rcftamenro  fcripu  funt cuiu!  conUr- 
mationtillarururafitiiiiipoftniortcm.  Obidenim  voluitlcxconfcrri  to- 
luntarcmintcpuj-futurii,  &cunfequcntcr  cxprimi  vcrbis  fnturi  tcmporis 
nonprxfciitis,  ncauoqu  tcftantts  voluntas  poccftatcin  lccu  occupando 
prrpcdirct.  I jq  tc  adeo  ycrilm  cft  vt  quauis  Conftantini  lcx  has  omucs  lbl- 
h/umtaics&  obtcruationesfuftultiTc  vidcaturin  hcrcdum lnftitutiombur  m 
d.l.  (jHcnittm  tndignum,  iicut  &  Iufiinianuj.ia  lcgatis  m  L  u  C.  ctmmun.  dt 
Itgtt.  vix  tamcn  recipi  poifc putem  vt  ctiam  hodic  dctcndi  dcbcat  tik iniu- 
muoiTuitumeM  htteditsitm *uipiat,zut  ilJudlcgatum,T ttiutfumdttmCw- 
tieliaanm  nceiput ,  qma  planc  abfurdum  tuturum  >it  dicerc  adprobatas.  «b 
Jmperatoribus  easquoquc  cJnufulas,q  ;a?  nu^MiUm  habeant  contradicbo 
ncm:futtquc  lis  multo  factlius,tollcYc  fbllctruiUtcm  iliam  ,,quar  rcquirebat 
vt  vcrba  cfVcnr  impcratiua  ,  &:  qux  fola  dctignatur  conliitutiouc  Gon- 
ftantini ,  qu.im  illam  qux  illud  ctiain  exigcbat  vtvcibaifta  impcrauua  in 
futuro  tcmporc  concipcrcntur.  Nam  vfdcbcctnt  tflc  impciatiua  iacic- 
bat  tantum  rigoi  lcgts  duodccmi  c.ihularum,  qux  non  aiias  volunca- 
tcs  confirmabat ,  qiiam  qux  per  verba  Icgis  cllcntiixprcllx*,  &  confcqucn- 
rcr  pcr  vcrba  impcratiua.    Vt  vcrb  deberent  eilc  ruruti  tcmporis  facte- 
bat  ncccbtt.is  iuHJ  &  voluntatis  ,  nc  alioqui  «taBrajditttcnis  impJica- 
tio  »  atUm  vcrbis.fcsL«<  u  isj ,  iut  in  lcgis  potdutc  mduccrcuir. 1  Quw  autem 
dicat  impcratorcs  raccrc  aut  voluific  aut  potuhic  id  quod  implicet  imtradi- 
£tioncm,quodncc  iDcoO'>t.\I.ix.vnquain  ticti,TheoJogtad»i«uiK.Ncc 
potcftobijci  quod  Conilantini  Jcxeam  iniutuuoncm  cxptcllim  adpro- 
bac,  7  kimm  beredem  utftttu$,m  quacautcu  vcibum^f>(7i/#tf,nonfblum  indi» 
catiui  modi  ctt:fcd  pttaintcinporis  prcictttis.  Eft  cmm  verbumrelamm  aJ 
pcrfonam  ipfius  t<«e»cAns,cuius  f*ctumquod  tumintcr.teniccuiaiittclta- 
mentum  ficnti  prxfens  eft ,  ncc  potcll  tuturum  cllc ,  lta  prefcntu.  tempo: 
verbo  optimc  figniitcatttr ,  ncquc  ahade.caufa  crat  oltm  tlla  tormula  im- 
probata,quam  qubd  pcr  vcrbum  impcratiuuui  conccpta  non  cflct,  vt  fupc-- 
riorc  capitcdiccbamus.  At  claufulx  illxdcqmbitsagimusadperfonam  i 
dumquc  hercdis  rcfcrunttir,qui  iicut  nullus  clle  potcii  rufi.ruortuo  dcuium 
teftatorc  ,  itancc  pruishabcrciu*  nhquud  m  hcrcditatc  qux iiulladum  eft, 
nec  h  tcftator  vcIit,quomodo  vuit  vtiqucqvJimiperatei,vtprxfcntitcmpo- 
rc  accipiat  vd  bona,vcl  hcrcdiutcra>vca  tundum.AIiuddlctiiponcrestcftt 
torcm  ita  fcripfillc-,  vtli,  aut  m*ndcvt  Tttiui  htrtdiimttm  m**m  Mttpimt, 
atit  h»n<t,xMfundum.     Ncccnimdubitanduineft  quin  hodic  vtdis  ctlct 
hxc  claufula ctiam  in hcrcdc  inftttucndo.in  qua  fcilicct  vcrbumv»/»*  aut 
nttnda,  aut  ahquod  altudfiniilc  habcns  trnctum temporis  &  rcgcns  omnia 
fequentu.tacit  vt  non  ad  pncicns,ideft  tcftaoicntt  tempuj  rcJatum  vidcridc 
bcat  vcrbum  rntc if  i«/,quod  hoc  caiu  non  imptratiui  modi  eft,  fcd fubnui-  > 
ctitp ,  ficdictifi  grammaticos  cojiiutamiis  quui  non  frat  pcrfc  quomodo 
ftantvcrba  qux  funt  impcratim  ,  fcd  pendet  cx  en  cui  fubtungitur.  Iu- 
quc  nullam  implicat  contradidtionem  lfta  claufula  ,  quam  lupcnor,  vt 
probauimus  ,  imphcarct.    Dc  vcrbis  ,  iAdcre[t4t%8l,<jMoTtMHUF>nz~ 
lcio  planc  quid  iutcrprctcs  iiba  vclinc,  aut  qtus  horum  vcrborum  vfua 
efs«pofsic,fiucii]hcrcdibusinfcituendis  hucin  icgatisi,  cV  hdeicommifii» 
rclmqucndisi  nifi  qui  &qusJisc\  aduutctis  8i  prx4«d«ntlbos  verbts  in- 
lcratur.    Vt  in  i.ctdtctiiif.  14.1« pnnctp.'D.dt  vfufr.  Itgett.    vbi  verba  dJa, 

vifmi 
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'D.dt  vfufr.ltg4t.\h'\  vcrba  illa,w  fui  *(r  hu  dettJfetit,ptrtio  tim  reliquu  *d- 
cr/.'r.ir,pcndcnt  cxillis  prarccdcntibus  d*ri  tolo,  <ju.*  funt  vcrba  tidncom- 

nuAi.  Quodfi  bcne  vidiflct  Bartolus,nihi!  caufx  fuiifcT,  curdivilit  ideo 
verbum  ddert/c4t,co  loco  aptari  ad  fidcicommillum  quod  fo iptum  cifct  m 
codio!li<>  in*quibuj  appofita  qrtarhbct  alu  vcrba  dirccta  trahuntur ,  inquit 
idfidctcommitTum  *xl.St4Utl4.-j6.D.4d  SC.Trtitfl,  Q<ixpropolit!.>.  ne- 

2ue  in  fc  Tcra  cft»  quoniamquarcunquc  in  codicillis  tcftair.into  non  crn- 
nnatis  rclinquuntur  direiftis  vcrbis  ca  prorfus  inutilia  funr,  ncc  iurc  fidci- 
commifsi  dercndunturcxtracafumWJ.Sr<«fl.'*.<iccuiiKfciitcntia  &  r.i: 
tlrbi  fufifsimc fcripfimus.  Ncquc  ad  fprcinn  d.l.codiciHu  /ntomod^ta^un- 
ntam  etfi  ea  fcriptura  in  teftamenro  non  in  codicilhs  p  >(ita  fuilfct:  non  n  - 
liuoi  tamcn  fcnfum  habuiflct  vrrbuin  *dtrtft*t ,  adiccTi-n  futeicommilloi 
curnin  teftamcntis  quoque  non  minus  ,qtum  in  codictlhs  hdcicoininilfa. 
rdtnqui  poftint.  Ncclan2videoquaratione  vefbtim boc poAtl  directuni 
dtci  Tel  obliquum.  Siquidcm  ncc  hcrcdis  inftitucndi ,  ncc  lcgiti  aut  iidu- 
commifsi  rclinqucndi  verbumcft.at  in  id  du  n  t  n  x  at comparatuin  ,  vtexpri- 
mat  voluntatcm  tcftatoris quod  ad  iusadcrelccndi ,  cui  inri  adcrcfccndi  I<>- 
cum  eflc  conftat»quoriesvoltintas  tcliatotis  concurnt.liuc  lint  illi  hrrcdcs, 
uue  legatarij,riuchdcicommillarij.  Cumquc  ius  a<krcfccndi  iitcxlcgihu*, 
tum  quoquc  cilm  cx  teftantis  voluntatc  prohcifcitur.noncft  dubitandum 
winfcmpcr  adcrefcat  ipfo  iurc  ca  portio  quar  adcrcfcit ,  liuc  dc  hcrcdis  m- 
uitationc  quzr.itur,(iuc  detidcicommiflo  aut  lcgato.ncc  vltiiin  in  m  re  ho> 
minisfachim  rcquiratur.Ad  quod  rcfpiciens  Bartolus  vu!t  cllc  VCtbuin  dt- 
jecJum,probatque  cx i.vnu.$.bu u»  dtf>nitic.('.d:  c*dut.toii(nd.cr  ex tot.tu. 
C^u4nd.nonptttnt.p4rt.petem.4dcrtfc.  Suauitcr  mcherculc.  Qti.ili  vcro  iis 
locis  agatur  de vcrbo  4dcrefc4t,x  tcllatore  ahquo,ac  non  potius  ab  Impcra- 
toribus  prolaro.  Scd  illud  fuauius  eft  quod  idcm  Bartolus  &  alij  tractant  dc 
vcrbo  m«ri<t/*r,dantes  cxctnplum  fi  ita  lcriptum  CiuTtttm  Sempronto  morid- 
/»r,pro  co  quod  poffet  fcribi  pluribus.  Qupd  relitjmi  Tuio.perutnut  d,rtUo 
ud  Stmprtntum.  Quisenim  fic  vnquam  loquatur,  qui  vel  minimum  Latinc 
fcia't?  Nec  ditsnnul.it  DtdacCouafr.  cflc  grarcifinum,ciiiiis  tamcn  no  video 
omr  fcnfiim  diraftum  dlc  velimiis ,  ponus  qti am  obliqmim.  Nam  iSc  altcri 
perindc  mcri  dicipotcftiscx  cuius  mortecommodum  aliquod  ad  altcrum 
pcmcnit  iurcfideicommifsi,acfi  dircfto  iure  pcruenirct.  Nili  tortcad  uf  no 
ftri  rcfpiciunt ,  quod  m  fuprafcripto  excmplo  nulluni  potcft  tactumTitij 
intcrucnircqucm  Scmpronio  mori  teftator  iufsit.ob  idque  videwr  ctfc  nc- 
cclfe,  vt  fiatipfo  iurequod  in  Sempronij  fauorcm  ficn  teftator  vohiir.  Sed 
tamcn  nihil  vctat  proTirijtacto,  quodfanc  inrcruenirc  millum  potvft ,  in- 
trcrccdcrefactumhcredis  Titij,  pcrindcatquc  rit  ciim  quis  poft  mortc  fuam 
hcreditatcm  rcftitucrcautqutdalitid  faccrcrocatus  cft.  N6  cniin  eo  mintis 
rideicomiflum  datum  inrelhgirur  quodimpotsibilc  iit  aTitioiam  mortuo 
rcftitui  hcrcditatem :  fufhcirqvrcftttucndi  obligationcm  ccepifle  in  perfona» 
Titij,cxccutionc  verb  ab  iptius  heroic  Hcri  potic.  l.cohercdi.+uf.  cUm fiu,. 
devulg.c; pup.fuirfi.Rifi  autcm  vcrbum  hoc  mortdtut, tn  peratiuiiin  cilcpr,- 
teft .  non  taincn  Co  fcnfu  quo  dicimu»  iinpciatjua  cffc  opoi  tcrc  vcrba  qi  * 
fint  ciuilia  &  dircAa.  Quodnam  clnim  nc  uumpcr  lei  lumimperandi 
gcnus  cft-imperarc  qucm  alij  vt  monatur  >  An  tortc  lcgis  modo  difponcre 
iftud  dt>cjuia  fitloquilcxfo)ct,cuin  alicm  ptrnaui  irmgat  C3pitale/Cejcr« 
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vcr6  vcrba  illa  Ptrutuiat,  Ptrtintut,  Hubtut,Rtitut,  Kemanrtt,  Suettidt, 
Reutrtuiur^Dtuolutuur,  quz  volut  noftri  efle  comunta  Tiz  etia  vUum  bonfi 
fcnfum  habcnt ,  aut  vUum  vfum  ni<5  przcedat  vcrbum  vtU ,  autquod  aliud 
i1mUc,cuius  rationc  ficri  dcbeat,rtnon  tam  imperatiui  modi  iftafint.qeim 
fubiunctiui,vt  proinde  directa  cfle  nunqui  poflint.  Prarferum  cum  fi  quan- 
do  fint  impcratiua,taroen  futuri  tcmporis  non  fint,  fed  przfenti*>quod  noi 
fupra  diximus  vcrbis  dircriis  &  ciuiiibus,&  legitimis  conuenirc  nullomo- 
do  pofTc.Maxiinc  fi  ius  illud  infpiciamus  quod  prudcntumtcmpotibus  ob- 
tincbat.ex  quorum  rcfponlis  conantur  intcrprctcs  has  verborum  differen- 
tias,&  induccrc  &  probarcNam  cum  cflcnt  alim  folcnnia  vcrba  non  mo- 
do  inititutionumtfcd  ctiam  lcgatorum  adeoque  fiddcommifTbru  nafquam 
reperias  vllum  ex  iftis  verbis  qust  appeUant  communia  in  vfu  &  numero  fo 
lcnnium  fuiflc,fi  fola  &  finc adiunrio  alio  exfolennibus  proferrcntur.  Ho- 
dic  vcib  ctG  vcrborum  ifla  folcnnitas  fublata  cft,non  tamcn  vfquc  adeb  co- 
fufa  funt,  &  iura  &  vcrba  inftitutionum,  lcgatorum,  &  fidcicomrniflbrura, 
vt  promifcuc  onuiiaotiirubusfubfcruiant,fcd  illudfemper  mfpicicdnm  elt, 
qualc  vcrbum  illud  fit  quod  abfolutc  przcedat,  &  a  quo  cztera  rcgantur,& 
in  quem  cafum  tcftator  vfus  lit  fupradiriis  verbis,  Ptrutmrtt,  Ptrtmtst,Sut~ 
c t a L»/,&  fimilibus.  Nam  fi  in  cafum  quo  bona  dc  quibus  difponit  i  am  ad  a- 
liuro  pcrtincrc  ccepcrint,  fiuc  inflitutionis,  liuc  lcgari  aut  fidcicomifli  iurc, 
non  potcft  ficri,vt  dircrioru  vcrborum  vim  &  potcftitein  lubcint,quia  no 
eftin  poteftatc  teftatoris,vtdirerib  quicquam  difponat  de  bonis  um  suijac 
tuiifitis.  E  contrario  autcm  in  cafum  quo  bona  ncmini  adhuc  fint  acquifita, 
non  potcft  faccrctcftator,vt  ca  vcrba  vim  habcant  inflcxorum  obliquorum 
&  prccatiuorum  quoniam  dominum  farium  cffcoponet  iUum  qui  vt  qtud 
przftctrogcuir&  oncretur.  Iuque  fiquis  it*  CcT\p(crn,T*imhtrtttftt.Si 
Tuiut  htrtt  ntn  tnt,  vtlo vt  hrrrditm  me*  ad  Stmfromum  ftrtimmt ,  pottttt 
fbrtaflc vidcri  directainftitutio.non  quia vcrbuin  p*r/»/iM/,aut  verbum  vt- 
It  fitdirccium  vcl  coiiiniuncfcdqiiia  Conftantino  placnit  verbij  quoque 
inflcxis,  &  non  dircctis  inftitutionem  dircclam  ficri  poflcdum  nodo  cifus 
ipfaquc  rei  natura  non  rcpugnct.  Si  vcrb  tcftatorita  fcripfilfct,  Tttim  htrtt 
tjft.  Si  Titiut  htrts  tru,&>fine  libtru  itttjfrrit,vthvt  btrtiuat  mea  ai  Stm  • 
prtm*mptrtint*t,(\txi  ncquit  vt  ducria  fubftitutio  faria  videatur,quc  fcili- 
«t  in  cafum  agnitf  hcrcditatis  aiij  quam  impuberi  fieri  non  potcft,idco>quc 
prorfus  nccclie  cft,vt  talis  fcriptura  ad  fidcicomniifliim  adaptctur.  Etfi  ve- 
rcor  nc  non  uni  fit  generalis  quam  cflc  creditur  fcntcntia  Conftantini  in  d. 
l.autmam  ifld*g>iMn*.Siuccnini  verba  conft ituttonis  iafpicias,  trariant  no- 
jBinatimdcinftitutionc,  vtnihilintcrfitqtiibusvcrbisfiat  inftitutio ,  fiue 
lationcm  illam  zquitatis  qua  potifllmum  Conftatinus  mouctur,ne  cx  inant 
obfcruationc  vcrborum  fupremz  hominum  voluntatcs  corruant^ion  con- 
ucnit  ca  ratio  prztcrquam  inftitutioni,  quz  caput cft  &  fundamenru  totius 
teftartientuNon  igitupprotrahenda  cft  conftitutio  adfubftitutioncs,fiuedi 
|-cctas,fiuc  fidcicommilijrias,quas nihil  vctat  non  valcrc.fi  no  aptis  &  ido- 
ncic  vcrbis  factz  fint,  faluo  nihilominus  manentc  teftamcnto,  quod  vt  ali- 
quando  valucrit,fufHcit  inllitutionern  valuiifcQuare  in  fuprifcripta  priorc 
fpccie  ctim  teflator  ita  fcriplit,T ttiut  htt>i  tfte,fiTiiiut  htrtt  vtn  tru,v»U  vt 
btrtiitru  mea ptriitttdt-ti  Sempronium  ,  probabiliiis  dcfcndi  poffc  arbitror, 
Tuio  non  volciitc,  aut  non  valentc  adirc  hercditatem ,  ficrilocu  hcredi  le- 
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gitiroo ,  nec  nifi  inre  fidcicommifli  hereditatcm  teftatcris  ad  Scn  proMum" 
perucnire  poflc.  Fidcic6mif$i  inqoam,!  Icgitimo  hcrcdc  prxftaiidi.taquaiii 
qui  folu$  oncran  s  viJeri  debcat,  ctiatnfi  nulla  /int  a  Icgiumis  hcrcdibus  rc- 
pctita  fidcic6mifla,nctr.  adiccta  vlla  claofulacodicilIam.Qiicni  cnhn  aliuiu 
prartcrquam  lcgitimu.  heredcm  oncraflc  vidcripotcit  u.qut  licrcdrtatetnfr- 
dcicviiiiflarumrcIiquitSemproHio,  non  ab  lierc<ic  tnflituto,  lcd  ccorurto 
incafuni  illum  quo  heres  inititum$  hcrcs  non  cflct/Nam  quod  dici  folct,St 
tcftamenrirm  vcl  ab  initio  non  valcat,  vcl  cx  poirrado  dcitituatur,  no  adita 
txeo  hcreduarcnon  folutrl  lcgata,  lcd  ctiam  tidcicumilla  eodetcftamcnto 
rchcta  corrucre  .  nifi  a  lcgitimis  fucccfloribul  tidckonuiia  rcpctita  Gat,  l.rs 
fMi.i4TC.de  fidt$e.  inu$  dcmti  tidcic6mii$i$obtintt  qocinhlcta  nicriit  he- 
icdi  mltitutomo  tt:a  in  iis  quat  rclicta  iint  in  ca$u  dcftituti  tcltaircnti.Ratio 
cnim  huiusiuri$alun6eft»quam  quod  caque,  qui$  afcripto  htrcdc  reliqutt, 
crtdcdus  fit  no  ahtcr  tuiffc  rclicturu$,qui  li  illc  hcrc$  cllct,  quud  nu  limili- 
ter dici  puteit  dc  ii$  qui  teftator  rchquit  111 1  u  cafum  quo  hcrcs  fcri ptus  hc  - 
icsnon  eflct.Etqucmadrnodum  nihil  prohibct  ltarien  teltaintntu  vt  bmtl 
hcrcditas  lcgitimo  hcrcdipnorcloco  dctcratur,vt  in  fpctie/./i  fuit  i$4h  St. 
D,it  bered.$nji$t.lu  ncc  quicquam  vctat  in  ca  krtptura  quam  tcrtator  tan- 
qoiteftarncru  valcrcvolucrit,data  eflcridciconuflj  ab  hercdibus  Itgitimis. 
Ncmpe  ft  datafint  in  cuincafum  quoncmocx  tcitamcntu  hcrcs  dlct.Qiiid 
ciumrelcrt  an  tcftator  fidcic6miiurciinquc$  in  tcftamcnro  pcticritprimu 
tlc^iiinio  hcrcdf,  :ui  vcrocauntiim  rcpctient?Lt  tJincn  ii  tcftaincntu  ali 
11$  vcrbis  inccpiflct ,  vtlovt  btrtduM  me*  pe>  t$nt*t  ad  Sempr»ni$$m :  non 
rffct  dubitandum  poft  Conftantini  Icgcm ,  quin  hcrcditas  iuic  dirt&o& 
exinftitutioncad  Sempronium  tanquam  vtilitcr  inltttucum  pcrtincrct.  Sc- 
paraswia  igitur  eft  hac  in  rc  inftitutio  aiubftitutionc  ,  &  concludcndu  mhil 
uumtitatu  fiiillc  dc  vctcre  vcrboru  obfcruatione  quod  ad  fubititutioncs  iiuc 
diiec^>fiuc,vtv<>cant,fidcic6miflarias,quia  ncciuitncccfie  quicqua  immu 
tarccumvoluntas  teftatoris,  quar  vcrbis  ny  dirccttsSc  impcratiuis;  fcJ  inflc 
iudcclaratafijit,«ctrainftituuonCpofsitdcfenditaquani  ^nflcxa  ,  &nu  mi- 
nii$  faluo  tcftamcnto,  quam  falua  propria vcrboru  lignificatioijca  qua  non 
vidco  cur  hccatvnquircccdcrc»  ii  nullafubfit  caula  vcl  necefsitas  rcccdcJi 
quz  ccrtc  runc  tantum  iubtit.ciim  agirur  dc  inititutionc  dcfcndcnda  ,  linc 
qua  ncc  rcftanientum  ipfum  valcrc  poteft.  Smc  illa  .  inquam,inliituttonc 
quse  valcatiurc  direclo.Nam  ca  quar  iurc  fidcicomnufsi  dcicitdcrttur,  ctii 
non  ciTctomnino  inutili$,tamcn  non  prodcflct  ad  caufain  tcit  atiiciiti,cnius 
fiibfiantiadiitvt  i  inftirution6  oir.nimodo  rcquirit.Et  hoc  nnniril  cft  quod 
<£.onftautinu$  dicebat  indignfi  eflcob  inancm  verborum  obfcrujtioncm 
isrritas  ticritabulas&  iudiciamortuorum,vt  licnificarct.In  itscaulisin  qui- 
b»us  pcnculum  non  eft  nc  cx  obfcruationc  vcrborum  fiant  irntar  tabular,faL 
uum  hodic  fupcrclfc  vcrborum  diflcrcntiam ,  ncc  poflc  dircctb  inre  Valctc 
lllam  voluntatem,  qux  verbi$  inflcxis  non  dtrcctis  tucnt  dcclarata.  Vciiim 
de  hii  plura  rortaffc  diccmu$,cuni  tractabimu$  dc  compendiofa  &  dc  lidci- 
Gommiluna  fubftitutionc.Ibi  enun  occurnt  pjfstm,  quod dc  verbis iflis  dif 
putari  oportcat,dircclane  liat  an  comtiituiia.i  quis  corum  lit  vfus ,  qi  bssj 
Uiucn  traCtatum  in  tcitiatu  tortaiicchihadishuiiis  partcm  conftremus. 
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ERROR  QJ/ARTVS. 

Df  tranfmtjfdrio  htrtdtutu  theodtfuuto  nn  vulgnri 
fnbflttmo  prtftr*tur. 

E  r>  i  v  v  s  ad  tractatum  dc  vulgari  fubftitutione  «  quxftio- 
:ns  pr.rcipuas  quxadcum  pcrtincntabfoluamus,  priufquata 
jLT\j  avi  nlias  fubftitutioiuim  Ipecics  tranfcamus.  Hatc  autcm  imcr 
c.rteiasnonignobilisquxftio cfi.de tranfmilfario.idcft  ,  in 
£<^-i,l&£rl  <luC"i  fi»'C  1  i    .  msdcliberandi,  ablicrcdcinftiruto 

tnfmittttur.An  vulgari  fiibllituto  prxtcrarur.  Difiinguiitnofiri  rrcsfpccics 
tranlmiflioim.  Priiuam  cjuar  cx  lui  hcredis,  &  vt  loquuinur.cxfuiuusiure 
proiicifcatur.  Sccundanumiarcx  l  hcodollj  conflitutioncin/.t/wr.f.^r  hu 
nuiant.aptti.  inlml.  ciimagitur  dc  afccndcntis  hcreditatc  aanfmittcndaa 
dcfccndtntc  in  alium  dcfccndcutcni.  Tcrtiam,  qux  a  Iuftiniauo  lnductacft 
ii)  /.riiwi  nntijumibiti.  vy.C.de  tur.dtltbtrAc  tranfmittciido  mrc  dclibcran- 
di  li  licrcs  ncquc  adtu  ncquc  rcpu*i:ata  ficrciiitjtc  nura  aiuiuiii  qucmlia- 
bcb.it  ad  dclibcrandum,ilcccllcrit.lnprima  tranimilsion»  Spc^/LWjLwtaSi 
mill.irio  prxtcrri  fiibftitutil.quiancquc  tranfniiflariuin  vllumciirpatiunrur 
cuminquiiint.ius  &  cxificr.ti.i  Iui  htrcdis  pcrvul^arcm  tublUtuttoncracx- 
linguatur.ln  duabus  vcr<>  poftei  lunbus,  tranliniiianum  pixicruntlubftuu- 
to.  Vtcxcommuni  Doaorumfcntcntia<oncludit,  Aiith.  Qrnfl.tnbk.ftn- 
tent.  f.  fut/}vuiie  tfutfi.  9.  num. $.pofl  Bart.  ad  L  i.riuvt.  io.de  vulg.  tjr  puptli. 
fubji.cr  *d/.fi pnterfjmiiiAi.qo.D.de  bered.tn/iii.Kiuoacm  UJatn  autcrunt, 
quod  in  vulgari  lubftitutionc  vcrbailJa  ,  fihertj  ninertt ,  hunc  fcnfumha» 
bcatu.fi  ncquc  iplc  hcrcs  crit,ncquc  ahuin  hcrcdcm  (eccr.udj.fipnterfnmt. 
Iim  dr  $.  vit.  lnjiit.de  zrulg.(Hb/}it.Atc\ui  hic  hcrcs  inftimtus  mortcndo  tacit 
tlium  hercdcm.  IIIu.t.  (ctlicct  in  qucm  tranfmittitaut  hcrcdiutcm  quali 
um  agnitim,  aut  filtcm  msdcliberandi  ad  cam  adeundam.  Excludicrgo 
fubftitutmnncccflc  cft,tK>n  quidem  procisc/cd  in  id  vfquc  tcmpus  quo  hc 
rcicdis  idcimiuctr.infmiirariusdcclaictaj  ' 


rcs  ht 


[  an  hcrcs  cfle  velit,nccne,liqui- 

dctn  nonaJitcrheres  iit  tranfmttfariuf  ,quain  (i  vclu,  vtconftatcx  d.l.  vmt. 
tir  d.i  cuM  *ntttjHioribiu.h\  ciinqucrcm  citat  cuam  Bartolus ,  quod  PauJui 
fcnbitin  l.ft  tjuts  /iliH<i>f*wtti<u  r  .f.i.Yi.ie  4e.jn1r.hered.Si  hltuspriusqu«iu 
kirct  fc  nccclf.inuni  p.uri  hcrcdcm  cxtitillc  dcccllcrit,rclicto  lilio  ncccflj-. 
rio,pcrmittcndum  eucnefM >ti  abftincrc  fc  aui  hcreditatc,  quia  &  patri  ciut 
pcrmittcrctdr.  Ltli  cnimhac  in  claululanihilcftcxquo  pofsit  colUgi  ca- 
ium  tllumi  Paiilotractari  quoadlit  vulgarts  fubftitutus,  idtamencolligit 
l^molu?  cx  ctiniunaionehuius  $.cHm print.tiufdtmlegu,\bi  proponitPau- 
lusriliumtamiiias  hcredcm  inftitutum  ,  &  iu  in  teftamento  fcnptumefTc 
fi  rnil  i  Titiue  t/itjiUuifimiliM  htrti  ntn  tnr,Stmpranuv  htrts  tfle,  ncquc  <Ju 
bitatquin  liliotamilias adcuntc  lulfii  patrn,  cxclutkturfubftitutuj.  Quafi 
vtnulq:ie  loci  adfinius  uccrc  dcbcat  vt  c<iniungantur,coniun<tio  autcin  cs. 
uinccrci  vt  lit  diccndum  in  poitcriorc  ipccic  datum  fuiucfubftitutum,ficuc 
inpriorc.  Atvidcamitsnc  touiftaintcrprctuin  lurilorudentulit  perucria, 
&  ci  qux  ii  rnitlcntibus  iplis  uadiu  tuit,cx  diamctro  contrana.  Kam quod 
adeaiutiaiii.mUionisfpccicmquxtit  iurc  fiiutisdc  qua  in  l.*puih>fl*i. 

8.f. 
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Z.C.it fuit  &  lttit.Sc  alibi  paftim,  tjlfum  planc  cft  quod  volnnt  cxcludi  eatn 
pcr  vulgarem  fubftitutioncm,  ficut  Sc faJfum  cft  ius  iplum  fuitatis  extingui 
dationc  vulgaris  fubftituCkTantuni  cnim  abcft  vt  fuus  hcrcs  dcfinat  fuus  he 
res  cfle:ob  id  folum  quod  habeat  vulgarcm  fubftitutum ,  vt  c  contrario  ncc 
fi  abftineat  a  patris  hcrcditatc:adhuc  tamcn  poflit  admi&i  fubftmitus  ad  hc- 
reditatem:quippcqt;c  amplius  hercditas non  eft cilin  habeat  lam  hercdcm 
l.tum  qmmfiy>.$.ftd  tififmmj.D.dt  fidtu.tiirri.fcd  tantum  ad  bona  cft  admit- 
tendus  pcr  bonorum  poffcfJioncm  fecundum  tabulas  pctcndam  apudprr- 
torcm,  qui  hunc  fuum  hcrcdcm  fe  abftincntcm  cjuamuis  hcres  rctiera  fit, 
non  tamcn  habct  hcrcdis  lo«^o  Ltx  ctnirnil.^^.T).  dt  rttuduA.fi  fitimi  auD* 
devufg.  r*r  puptti.fubslu.  Deqtioquiaiatn  inprzccdcntibus  multa  fcripfi- 
mas,pIurahicnonaddcmus.Pcndctcnim  hic  crrornoncxillotjnnini.quo 
volunt  intcrpretet»per  dationem  vulgaris  fubftituti  tolli  exiftcntiam  fin  he- 
rcdis  ,  fcd  ctiam  ex  alio,cjucm  nos  fuo  qtioquc  loco  rctutauimus,qui  habet, 
Poft  inductum  a  prartorc  bcnchctutu  abftcntionis,  non  alitcr  hcrcdem  cilc 
filiom  quain  fi  fe  imniifcucrit/namquc  volunutcrr.  dcclaraucrit,qu6d  nolit 
feibfttncrc.  Cum  igitur  vcriflimum  fit  quodillifalfum  putantncqucpro- 
pter  bcncficium  abttcntionisjicquc  proptcr  vulgarcm  (ubftitutioncm  cx- 
tiagui  ius  fui  hcrcdis  mirum  non  cft ,  illudccontrario  falfiflimu'  cffc,  quod 
ndem  ifti  pro  vcro  habcnt,  fui  hcrcdis  tranfmi(iarium,  liuc  ex  defccndenti- 
busiue(it,(iiic  cxtraneus  hercs  ,  pcrvuIgarcmfubftitutuitu-xcludi.Nam  (t 
fiereJcft ipfo  iurc,  quomodo  ficri  potclt.vt  non  tranftMittat  hcrcditatcm  a J 
hercdesquofcunquc  quantumlibct  cxtrancos,  pcr  quamcunqtic  aliam  hcrc- 
dttttcm  iam  acquifitam.'Aut  vt  noncxcludatur  vulgaris  fubftmitus.qui  non 
fuitfubftttutcis  nifi  fubilla  condicionc/i/S/i*-' htrti  nontjfti  ;  tr  vcro  licx 
meraiuris  rationc  dcficit  huiufinodi  condicio  tuinquoque  cum  fuusliercs 
fc ibftinct,Quia  nihilominusrcucra  hcrcseft  quanto  magis  dcfcciJlc  dicfi- 
dacft,cuinftiiis  hcrcs  ncque  abftinuit  fc  ncqucimmifcuit,fcJ  non  Jeclara- 
ta  voluntatc  dcccflit  r  Nihil  cnim  cft  hoc  caiti  quod  faccrc  poflit  vt  condi- 
cio  quar  rcucra  dctccit, habcri tamcn  dcbcatpro  nuplcta,  idcft  vthic  ftius 
hcres,qui  rcucra  hercs  fuit,heres  numquam  fuiflc  unclligJttir.  Qund  vcrb 
ad  puftcriorcs  duas  tranftniflionis  fpccics  pertinct ,  fiucdcaicendcntil  hc- 
reditate  a  defccndcrc  in  dcfccndcntcm  tranfmitteda,litic  dc  iurc  dcliberandi 
agatur.  Dicocontra  quamintcrprctcsvclintdiftinguendos  c(Tc  hos  cafus, 
I    neque  idcin  iuris  vtab  illistitin  vtraque  fpecicconllitucndum  ctfc,  vt  om- 
nimodo  fubftitutus  c*cludatur,  fcd  fcparandum  tranfmiirjrium  Thcodotia- 
mim  a  luitinianeo  >  Thcodofianum  fubftituto  prartcrcndtim,  Ittftimancum 
vecb  poftponcndnm.   Dc  Thcodofiano  quia  in  co  mihi  conucnit  ctim  in 
tcrj»rctib.cxpcdita  rcs  eft.Fecit  cnim  Thcodof.in  d.t.vnu.Q.dt  hit  qui  mnt, 
sperrt.  labul.  vt  tilij  feufiltincpotes,autneptes,proncpotesautproncptesi 
pacrevcl  matrc ,  auo  vcl  auia,  proauo  vcl  proaoia,fcripti  hcrcdcs,  licet  non 
line  inuiccni  fubftituti.feu  cum  cxtrancis  fcu  foli  (int  inftituti ,  6c  antc  apcr- 
tas  cabulas  dcfuncti,  fiuc  fcnoucrtntfcriptos  hcrcdcs ,  fiuc  ignorauctint,  in 
hbcTos  fuos  cuiufcunquc  fintfexusvel  giadus,dcrclicll  libi  hcrcditatcm  aut 
hereditariam  porttoncm  poflint  tranfmittcrc,  ipforumquc  libcri  cam  quali 
fibi  drbitam  vindicarc.Lx  quibus  vcrbis  apparct  tranfmitti  hoc  cafu  hercdi- 
utcm  ab  afccndcntibus  in  dcfccndcntes  nontanquam  acquircndam,  vt  vul- 
goiritcrprctcs  volunt,fed  tanquam  acquifitam.  Non  dicn  unquam  aditam, 

H  H  j 
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iquamacqiufium:  qtiiacftquidemhrcvnusexcafibusiinquibushe- 
rcdius  nonadiutranfinittiturt  vt  aic  luOinianiii  in  l.vn.f.m  tumtfimt.  C.it 
eadne.  toUend.  fcd  non  in  quibus  hcrcdius  non  acquiliu  tranfinittarur.NoU 
potuitadin  al>  ignorantc,  lcd  potuittamcnacQuirugnoranti  potcftate  con- 
ftitutionis:  iic  &  m  l.ft  1nf4ntt.1i.C-de  vtr.de hl.A\ioe\a\  non  hcreditaj  ipfa, 
autportiohcrcditarii  tran/mitteretur»  quod  >it  conftitutio,  fedius  untura 
dcliberandi  vcl  ulcuri  Juvt  cotm^it  in  ca  tranfinifsioncqua:  fit  in  cxnaneos, 
dc  qua  1»  d.l.tuw  anijutoribus.Cu.w^nc  ca  pmaildubio  iucrit  mcns  Thco- 

|*vttran(rni(Iarius  alijcuicunqucherediruturocuain  fubftimco  prarfc- 
ratur  rarionc  fcilicet  ac  «ijiiitatc  conditutionit  locum  habcmcpro  dcfccn- 
etiam  contra  fubftitutum»ha:c  tamcn  iutcrprctatio  nortrorum,que 
vuli  tra  ii  nitti  hercdiutcai  tanauam  acfctwdarn»  locum  apcnt  fubftituto, 
\t  inuhoetiam  ii  volcs  Thcodolio  dcbcat  pr.ricrritranfmiflario 5  cum  cxn- 
titcondicioluhltitutionit.  Fuit  cnimlonge  lacihus  Thcodofio  faccrcvti- 
lccndcntiuin  hercdinccs  ipf)  iuredcfccndcntibutacciuiieraituri  protracto 
ad  omncs  dcfccndentct  eo  iurc  quod  in  fuis  tantum  hcredibus  olimobti- 
ncbat ,  ad  htmc  folum  ctTcctum,  vt  in  dcfccndcntes  alios  tranfmitti  poffcnr, 
quam vt llon acquifitz  tranfmittcrcntur  m  prariiidicium  ctiam  ilhusquia 
tcftatorc  cxprctsim  i.ibllttutus  cftct  in  hunc  cafiim  non  acquifita*  hcrcdira- 
tis.Hoc  cniin  (cnfu-tolleretThcodofius  illud  ius,quod  iam  cflct  acquifirum 
fijbfticuco,cuiumcn  ncc  voluit ,  ncc  mii  inmllilsimc  potuiffctaliudius  to\- 

d  quam acquircndutn. Ita ver6  iiona]iterraccrepotuit,quatn'induccn« 
doi  vrhcreditas  ctiamie  101  intiacquircrcturt  nc  vnquam  poiTct  cxiftere 
condicio  lubiticutioius.  Mmot  namq;  cft  iniururkcCK  vtfublututionisco- 
4rtio  c&iftcrc  rton  pofsitinuitodcfccndcntci  li  tranfmifsionit  ius  volctfu- 
fcipcre,  quam  facere  vtpolt  implctam  qunquc  fubftitutionis  condicionera 
ninilominut  fubftitutus  cxchidatur.  IHafiquidetn  iniuriafolumaHicit  fub- 
llitutum^ion  eriain  voluntatcm  ccftatoristcuitis  votum  vtiq,tuit  vtdcfccn- 
1  i    inftitutum  habcrct  hercdctn :  Hac  vctbafiiceictuonmodbtc- 
!  ibftitutum,fcdceiain  vcikuubnicntucxpreffamquc  volunutcm 
tcfl  iCoris.Atquin dicacaliqins, ii  ttanlinittcrctur hcreditas  tanquam  acqui- 
liuitranfniitti  polfct  in  bercdcs  qtiokimquc,  ctiaincxtraneos:  quod  umtn 
non  it.t  cfLEgo  vt  ii>  Iianc  ncgo  confccucioncm.  Namcum  harc cranfmifsto 
nonnatcxiurccx>mmuni,  fcdca  .- <unlHtutionis,poruicci  Thco« 

dofius  talcm  ronnaimeV  natura  ;.tlcni  voluittnccquatrcndacftra- 

tto  iuris  in  his*quxconftitiitafui  1  o  ntra  regulas  mris.Id  cnimThcodofius 
cgh  vt  tj-anfiiuliario»non  vt  tranfmictcnci  rnierct  Nos  verd  idagcrc  dcbc- 
mni  vt  confhtutio,  qua:  .1  iurc  communi  ibhorrcc  >  mintls  fanc  quain  ficn 
po6it  abhorrcat  ab  arquiutc.  Ncc  rurftis  cft  contrariumquodTheodofius 
indcfccndentiumarbitriorchquruan  ciufinodi  hcrcditatcm  agnofccrc  vel-  1 
lcnt,tn  rccufarc:  qui  fcnfus  cli  iliui<.  exccprioais f  ttwt» ktndttmttm  n»n  rt. 
tuf*n<A\  enim  idco faciuin  cftjhcriq,  dcbuit,ncaliodui|dumid  agcbat  il- 
lc  vtdcfcendencibui  profpiccret,  iii  potius  noccrct,u  inuitisomnibus  tUis 
raccretomnimodo  aequiutam  hcrcdjtatcmj  qua:  forafTc  fufpccu  cilctt  aut 
etlidcnter  damnofLNaill  cVprxmortui  afccndcntcs  a  quibus  httunfmifTio, 
li  viucrcntihabcrentarbitrium  vcl  aljftinendi  ctiamfi  cffcnt  fuihcrcdcs,vcl 
jcpudnndi  li  non  cllcnt  fui.  Cur  non  iptur  codcm  iurc  6t  arbitrio  vtantur 
il  1  m  quos  iit  tranfimfsio?  vt  argumcuutur  Paulus  in  d.l.fijtu-S-f-l.  D.de 
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Mtf .htrtd.  Cactcrum  vt  intclligamus  tranfmitti  hoccafu  hcrcdiratem  non 
quali  acquirendam,  fcd  quafi  acqtiiiuam,oblcruanduni  eft  fnpratiiftim  c* 
reptioncro  a  Theodofio  iu  conccptam  cflc ,  Si  t*mtnt*m  btrtditttttm  nott 
rttnfsnt:  non  autcm  hoc  modo  > fitnmen  tam  htrtdttme  udve  vtttnt.  Ahud 
enim  eft hcrcdiute  adirc ,  aliud  no  rccufarc.Aditur  hcrcditas  nonuu  acqu:- 
fita.rccufatur  ea  quar  ilacquifiu  fit: l.fi fiUut.tz.D.de  vulg.tjr  puptll.  fo  cbq; 
diftert  ctiam  recufatio  a  rcpudtationc ,  quia  quod  1 1  acqtiiiitum  cll  rccufari 
quidcm  potcir,fcdrcpudiannon  poteft.  i.i.f.dtcteulu.  'D.dtfucctf.tdtQ.t. 

rtfnd.vtl  nbfttnend.hettd.Sc  ob  id  rt  culandi  vcrbo  vfuj  ci\  Thcodo- 
titw.non  repudiandi.  Qub  ctiam  pcrtinct  verbu,'L'»n<i"ir4rr,  pofitum  in  eadc 
conftitutionc.Ncc  cnim  vindicarc  quifqua  potcft ,  nili  qtiod  ia  fufi  fit  &  ac- 
quifitnni,  /.Qnintui.ij.f.mrgtnit.D.desnr.urgJegnt.  Etli  qtiod ad  hoc,maIc 
ree  habcnt  vcrba  illa  in  cofttrutionc  adiccta,«/«n/j  dtbunmX      enim  id  ti- 
tum  vindicarcpt>flimu<,qaodianoftrumcll,ricriautcncqucat ,  vtquodia 
noftrum  cft  adhuc  nobis  debcatur ,  fiquide  magis  noftrti  licri  non  potcft.f. 
ficitMfue  tnfi.de ^fl.ccrtc  implicat  cotradictioncYvt  «.adcin  rcs  &  vinductur 
&  dcbita  dtcatur.muitoq;  magis,\t  qtiali  dcbita.vindicctur.Scd  nO  eft  tanta 
vtrborum  proprictas  ta  cxacte  defidcrada  in  coftitutionib.poftcriorum  Im - 
ptratorum>prcfcrtim  I  hcodoftjcV  Valainiani,quoru  tcmporibus  iamcrat 
rm&umdc  vctcrc  illaprudcntu  pnorumq;  Iinptratorum  cloqucntia  dimi- 
nutu.Ncc  fmc  aliud  quidqiU  voluit  iis  vcrbis  fignilicarc  Tbcodolius,quam 
dcendentiuni  luccclTinncs  tlcbir.is  cllcdciccndctibus  cx  comuni  paicntinu 
omnhrm  Sc  naturar  ipfius  voto:vt  fcriptu  ci\  J.uittft.iu  in princ.D.de  tnoffic. 
ttfid.ftrtpt«.-j.  %.vlt.  'D.vnd.bb.idcoc^  no  dcbcrcmiui  vidcn  aut  inuidiofu 

3uodin  dcfccndcntcs  raciluis  rrifmittantur.  Et  proindc  iis  vcrbis ,  i*nauam 
tbttnm  ,  cauucft  xquitasconftitutionis  noua:  potiilsqiiam  formalis  ratio 
Tindicationisfignificctur.  vt&  in  itiberte. i(,.D.  dc bon.hbttt.  ybi  non  dif- 
fimilt  locutionc  vtitur  Airicanus.Hoc  autc  prxfuppofito,vt  hcrcditas  in  ca- 
fu  iilius  coftimtionis  habcatur  pro  acquifiu,quis  iam  niirctur  trufmiflaiiutn 
prxfcrri  ftibftitutofNocnim  prxfcrmrquailYaiiorabilioruntumdcdob  id 
potifsimftin  quod  fubduutionis  vulgaris  condicio  dcrccifll-  intclligatur.quc 
illa  crat,/i  Aerf/BM^/jisqucmcoftitutlo  facit  bcrcdc:  Etli  dc  tota  ttusco- 
ftitutionis  fcntcntia  Cc  potcftatc  l.:tius  in  lc«jttcntibus  diccndum  nobis  cti:. 

E  R  R.O  R    QJ/  I  N  T  V  S. 
*Dt  trsnfmijfuTM  fu(Hmnnet  nn  fubjitiuio  vu!g*rt prxftrttur. 

nti  A  M-vcrbtt  adtranfmiflarium  Itilhniancum  vcnumus.dico 
ly  ali.un  cflc  illius  quatn  Thcodoliani  tranfmiflaiij  rationem 
quia  non  \t  illc  hcrcditatis  tranlmiflarius  cft:fcd  untum  iuris 
!(•>  dchbcrandi ,  vtapcrtifsimcconftihut  liiftiiuamisin  d.  /.  tum 
anttautittbui  ,  quianoniccit  lulHni.u  tisMcxtrancus,  idclt 
juTs  non  eft  cx  dcfccndcntibus  G  hcrcs  inltitutus  lit,&  antc  agmtam  vcl 
rcpudiatam  hcreditatcm  deccflcrit,fiuc  mrpcrrato  iain  temporc  ad  dclibcra  - 
du,  fiucnondu  impctrat  Vidcaturhocipfohcrcsfuiflc  quod  non  rcpudiaue- 
m,tranfmmacq;  ad  httcdcs  hcrcdiutj  quali  liacquiuta»  fcd  tatutii  vt  illud 
ipfum  ius  delibcrandi  quod  habuittranGnitut  ad  Acredcm ,  &  intra  illud  1- 
pfurn  tcmpus  cuius  ipfc  angufius  coucludcbatut  >  fi  modo  bcrcditatciu  libi 
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ddatam  niifle  fciuit.  £t  confcqucntcr  non  facit  Iulliniani  conftitutio ,  quin 
vcrum  fit  heredcm  non  fuifle  illum  qui  dcceflit  amc -sgnitam  hereditatcm 
quamuis  durantc  tcmporc  ad  dclibcrandum  cnmpctcnte.Quod  fi  ita  cft  il- 
lud  quoque  fatcri  oportct,  nonimpcdirc  hanclulUniani  conftjtutioneuv, 
quominiis  cxtitcritcondicio  vulgaris  fubftitutionis,quat  porro  extitifle  non 
potcft,  quin  fubftitutus  vcl  admittatur,  vd  iniuriam  patiatur.Pro  qua  ratio- 
nc  illud  ctiam  facit,  quo  ius  fubftituti  non  tantiim  causa:  fcd  etiam  tcmporc 
htt  tranlmiflarij  antcucrtit.  Iuscnim  tranfmirtarij.non  incipit  nifi  aquote- 
porc  heredis  hercditas  cft,5c  hcrcs,ideftquo  dcfunctus  iilit  is,  qui  nabuit 
im  adcundi  &  ddibcrandi.  Nam  quandiu  is  viuit,  qui  primus  hcrcs  cft,tra- 
etai  i  dc  ipfius  hcrcdc  non  potcfl,an  fit  tranfmi llarius  qui  nondum  c i\  haes 
hcrcdis ,  ciim  viucntis  nulla  fit  hcrcditas,  Li.D.de  btTed.vtlaQ.vtndit.Ll. 
D.pr»  bertd.  At  ius  fubftituti  vulgaris  incipit  ab  co  inftanti  quo  adhuc  viuit 
is,qui  priorcloco  fucrat  inftitutus.Qiua  cx  quo  inftantt  moritur[inftansau- 
icm  illud mortis ccttum cft  adfcribi  viue , /.««» dnis.ii.§.i.  D.de m4u1m.lt- 
fium.l.vlt.  DMctndtctnftn. }  ccrtum  cffc  iucipit  non  amplius  poflc  ab  eo 
adiri  hcrcditatem,liqiiidemaditio  facli  cft,factum  autcm  nullum  eft,  quod 
naturaliter  ficri  in  inftanti  poflit.  Vndcctiam  cftquodnon  folumheredi- 
tas  ipfa,quc  non  cft  adita  non  tranfmittitur,  fcd  ncquc  ius  adcund/,tuiquajTi 
quod  dcfuncto  compctcrc  dcficrit  in  vita  fua,id  cft  cum  moreretur.  Idcoq; 
atcoinftanti  ius  inupitvulgaris  iubftituti ,  adco  vt  ci  dcfcratut  hereditas, 
qua:  nondumcfl,ncquc  vnquam  in  hituniin  potcft  cffc  primo  hcrcdiacqui- 
fita.    Haclenus  faltcm  vt  iinplcntur  conJicio  vulgaris  fubftitutionis  pnuf- 
quam  dc  tranfmiifarij  pet/ona  vcl  iurc,  qucftio  vlla  occurrcrc  pofllt.  Alio- 
quificumBartolo  &  caucris  tranfuiiflarium  prcfcras  fubfiituto,  fatcri  te 
ncccffc  crit,fubftitutum  hunc  vulgarem  qm  poft  Tittum  fucrat  fccudo gti- 
du  ipftitutusfub  vnica  illa  condttione/J  Tttius  btrts  nen  tJfe',\\dcTi  fiibttttu- 
tum  fubduplici  condiciOnc&  in  hunc  vchiti  modum,  pneqneTitimnetnt 
btttsTtisj  btTtJmtbient,<\\ic><\  tamcn  quini  jbfurdum  fit,ncmo  ignorat,nift 
fi  quis  ncfcitcondicioncs  txtiinfccus  nequcfupplcndas  vnquam  clTc,ncq«e 
multiphcandas  ,  vtpotc  qui  fint  odiofar»  Vcl  hoc  fok>  quod  difpofitio- 
ncm  cui  adhibentur  ,  &  dcllruunt  fi  exiftant  ,  &  priits  etiam  croam  cxi- 
ftant,  fulpcndont.   Qiiod  bcncprarfcntifccns  Bartolus  &  quotquotBar- 
tolum  hacin  re  fcquuntur  intcrprctcs  ,  cogunturcb  rcmdcduccr*  vt  ne- 
ccnt  mortcinftituti  ,  qui hcmiitatcm  ncc adicrit ,  nccrcpudiaucrit,con- 
dicioncm ,  cxifterc  vulgaris  fubftitutionis ,  quoniam  poflnadhuc  dcficere, 
fciliccthcredis  hercdc  in  qucm  ius  delibcrandi  tranfmiflum  fit,  quandocun- 
quc  poftmodum  adcunte.Huc  vcrb  probanr  rationefi  diis  placct  pcrelegi- 
u  ncc  infubtili.Proptcrea  qucd  vcrba  illa,//  herts  ntn  trtt  pcr  quar  cocipi  fo- 
let  condicio vulgaris  fubftitutionis  huncfcnfum  habcnt,  fi  ncquc  ipfe  nerc» 
erit,nequc  mutata  codicionc  alium  hcrcdem  fccerit.  d.  l.fi  pnttffnmtitM  40. 
D.  de  bered.  wfitt.d.f.vli.lnft.  de  vnig.fnbffit.  Atqui  facit ,  inquiunt,  alium 
hcrcdcm ,  cum  tranfmittit  iu  hcrcdcm  ins  dclibcrandi,  cQm  pcr  eant  tranl 
.  miflloncm  fiat,vtheres  pfiusfithcrcstcftatoris.Dcficitigiturcondiciovu]- 
garis  fubftitutionis,proptcr  tranfmiflionem.  Hk  veroliceatmihi  quxlo 
exdamarc.  Quis  tam  fatuam  rationcm  Bartoli  fuifle  credcrct  fi  non  is  ipfe 
dixiflct.Quaf!  vcrb  poffitalium  faccrc  hcrcdem  is.qui  lam  momius,3c  con- 
fcqucntcr  qui nuilus eft.  Aliqucm  certcacccfle cftcum eflequialium  hc- 
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redem  facerc  veJit.non  minui  quam  illum  qui  ipfc  licri  hercs  vclit.  Vtro- 
qucenim  cafu  fadrnm  ipfius  rcquvirur,  idcft  aditio  inc  qua  cxtrancus  nc- 
quehcres  ficrinequchcrcdcmaluimfaccrcpotcft.  Mortuus  autcmvtad 
eat,immo  vthctci  fiat  ctiamfi  aditio  nccclfaria  non  cllct ,  pr<  rhis  nvtpofsi- 
bilc  eft.Et  vcro  qtiod  fupradiftis  locis  ita  lcriptum  cft ,  tmjut  mutniA  condt  - 
ttcnt  almm  btrtdt ftctrtt ,  quomodo  ad  morniuni  accommodan  potclbAn 
fortc'  aliqua  mortui  condicio  cffc  potcft  vt  alia  cfle  pofsit.  At  rurfus  hic  i- 
dem  noftcr  Ban. fcipfo  fubtiliorfactus,  fuauitcrcV  lacctc  rcphcatctirn  qui 
moritur  mutare  condicionem,quod  faneridiculuin  eft.  Mutarc  namquc 
condicioncm  is  dcmum.dici  poteft  qui  aliquando  aliquam  habuit  ,  num 
aliam  habet,  quod  non  conuenit  ci  qui  pcr  nicrtcm  rullus  cfle  ccrpit. 
Quanquam  ncc  fufficit  mutatam  cllc  condicioncmjed  i!!ud  ctiam  rcquui- 
tur,vt  mutaaacondicionc  ahuru  tauat  Jicrcdeiu.  Ergo  Vt  aliqui»  lit.Kcc  igi- 
tur  fjcri  iliud  poteft  vt  poft  mqrtcm  fuam  faciat  hcredcm  tranfmitfarium. 
Prxfcrtim  ciiin  ncc  alio  iurc  tranfmiflarius  pofstt  hcrcs  ciTc  primi  tcftato 
ru  qtiam  quia  lccundi  hcrcscft  ,  Stquidcm  ius  hoc  tranfmtfsioni»  ab  hc- 
redc  non  in  alium  tranfmitti  luftimanus  voluit  qium  m  hcrcdem  hcrc- 
dis  i  &  quidem  quatcnus  hcrcdcm,non  quatenus  Titium  aut  Sempronium. 
Iamautcm  dfxnnus  viitcnmncquc  hcicditatcm  ncquc  licrcdcm  cllc  pofll: 
Quod  idcitc.  ;  ..;a'..:cr  notarc  volumus  ,  nc  quis  fo;tc  fubtiluisagcndo 
putctlc  ar^umiijii  nutli  i  v  cttugcrc  polfc  fi  dicat  tranfmifsioncm  fie- 
ri  avioentc,  ac  pnjmJcantcquatniiuIlusomniiioritaquo  ca  fit.  Naim 
ciirn  in  omni  motu  ctiaiu  fccundum  philofophos  prxctpuc  confideran- 
dus (ittcnninus ad  qucm  ,  &  traniinifsio  hxc  fiat  inhercdis  mliituti  hc- 
rcdem,  qui  nifi  poft  mortcm  1  Ibtuti  ncmo  cflii  potcfl ,  omnino  confc- 
qucns  cft,  vt  tranfmilsio  tiat  poft  mortcm  inftituti ,  ncc  proiodc  ab  ipfo 
inftinito  qui  iam  nullus  lit.lcd  j  Iuftinuno ,  &  fola  impcratorix  confti- 
tutioais  potcftate ,  alicna  proculdubio  ncn  tantum  a  iurcvctcrcfcd  quo« 
etiam  ncccflanum  cft,a  iurisratione.  Ita  cnim  fccit  Iuftiniauus  vt  plus 
iuris  habcat  hcrcs  hcrcdis  hoc  ipfo  quod  tranfmilTarius  cft  ,  quam  habuc- 
ritiUcouus  hercscft  ,  in  mortis  iux  inftanti.  Itis  namquc  dclibctandi 
dc  adcunda  ha~cditatc  tamdiu  durat,  quandiu  is  qui  dclibcratin  co  cft,  vt 
adirc  poftit,  Alioqui  an  non  fruftratoru  &  ridicula  ttTct  illius  dclibcra- 
tio  qui  hcicsclfc  nunqutm  poffct  ?  Atqui  ccttuui  cft  eumqui  dum  vi- 
uerct  dclibcrabat  an  hcrcs  clfc  veUetnccne  ,  ftatim  atquc  inccpit  mor, 
dciiilTc  hcrcdiutcm  adire  vnquam  polfc,  cum  aJitiofu  tacti,  vtdinimus, 
&  quidcm talis  tu.ti qund in mortis  inftanti  ficn  ncquit ,  qconi  j:ii  pcr  cuni 
ipfum  qui  moritur  licn  dcbcrct, non pcr  alium,  i.ltg-  vbtnt.  D.dtcon- 
dtc.  tnlhi.  Ergo  qucmadmodum  ius  adcundi  pcrit  111  1II0  uiiljnti  ir.or- 
t;s  >  idcoqjuenontranfitadhcrcdcm,  nc  alitcr  pulltoiurcdiccndumclict 
plus  iurut  tn  hcrcdcm  tranfinitti  ,  quam  ipfc  dcfunctus  temporc  mcitis 
iux  habuilTet.  Iu  &  in  ncccflitrium  antcccdcns  ius  quoqnc  ipfutndcli- 
bcrandi  in  codcm  mftanti  mornspcrirc  nccclTc  cft,  in  coquc  plus  iqris 
habcrc  hcrcdcm  hcrcdis ,  quam  hcrcs  ipfe  moricns  habucnt.  Qux  rcs 
manifcftc  violatrcgulam  mris,  quxnonpatitur ,  vt  quis  in  alium  transfc- 
rat  id  quodipfc  non  hahcat,aut  vt  in  cuiufquam  hcredcm  trailicant  iu- 
ra  ,  qux  dcfunciiis  dclicrat  habcrc  cum  moicrctur.  Ncc  cniiu  Iicrcdi- 
us  fucccfsio  cft  in  vniucrfa  iura  ,  qi:x  antc  iuortcm  fuani  h  jbuit  dcluu- 
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&us,fed  in  eatant\im,qu*  habuit  mortis  tcmpore,  Quo  modo  ctiam  bono- 
rum  pofsefsionem  hercditatis  exeroplodcrinit  Vlp.in /.j. 
bttm.ftff. 
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T  qj  E  huius  quidem  tam  noui  iuris  ita  conftituendi  6«ca- 
fionem  Iuftinianus  captat ,  vt  apcrtc  tpfc  profitetur,  in  d. I. 
titm  nntitjmitrthms,  cx  co  qtiod  lulius  Paulus  iam  oHm  refpon- 
dcrat  circa  fuos  heredes  [  quos  idcm  illc  pcflime  vocat  filiof- 
famtlias>quaii  nomcn  illud  retincrc  pofsint  etiam  mortuo  pa- 
tre  ]  vt  dclibcrantcs  pofccnt  hereditatcm  paternam  in  poftcritatem  fuam 
tranfroittcrc,  fcd  in  co  tamen  labitur,  vt  alias  pafsim  folct  Triboijianus  rna- 
nifcftifsima  iuris  vetcris  ignorationc.  Paulus  enim  cuius  iUa  tpfa  ni  fallor 
fententia  extat  in  d.  I.  fi  ?**  fUiumfgmiluu.  7.  f  .t.  dt  Mt^nir.htui.  non  tta- 
fr.  lucrat  dc  tranfmittenda  pcr  fuos  hcrcdcs  paterua  hcreditate.qusc  cdmfit 
ipfo  iurc  acquiftta  fuo hercdi,  non  potcftficri  vtab  ipfius  fiue  patrimonio 
fiue  hereditatc  vnquam  fcparetur,nec  fi  m  illies  ipfe  viuus  abftinucrit ,  Ne- 
que  rurfut  de  iuredclibcrandi  an  cflct  adeunda  hcreditas  necne  [quodnaru 
enim  ius  dcliberandf  effc  poteft  in  pcrfona  illhis,  qui  non  fohim  fuus  he- 
rcs  ftt  fcd  etiam  neceffarius ,  &  cui  patris  hcreditas  vel  inuito  iam  iit  acqui- 
f  •  t  .1  ■  ]  fcd  hoc  tanttlm  fupradicto  loco  fcripfcrat  quod  1  i  in  prarccdctibus  dt- 
ximus  6  Bliuspriusquamfciretfcneccfiariumpatri  hcredem  extitifle  dc- 
cdTerit  relido  filio  pcrindc  hercde  neccflario,  permirtendum  efTenepoti 
abftincre  fc  ab  aui  hcreditatc,  quia  8c  patri  eius  pcnnittcrctur.  Quibus  vcr- 
bts  nihil  aliud  innuitnifi ,  quodabftcntionis  bcncftcrumin  aui  hcreditate 
noncftncpotidcnegandum,quodfilmsipfc&  habuit  dum  vixit,  &  habc- 
rcthodic  fi  viuerct.  Quid  vcro  communc  habct  cum  hoc  cafu  tranfmitsio 
itins  dclibcrandi  dc  adamda  cxtranei  hercditatc  ab  cxtraneo  in  extraneum/ 
Apud  Paulum  non  dubitabarur  ,  quin  iraniiniiTa  cifcr  hcrcdius  a  fuo  &  nc- 
celTario  hcredc  ,  in  fuumfic  ncceflarium  hcredcm,  ncc  tantilm  ab  ignoran- 
te  in  ignorantem  >  ied  ctiam  quod  magts  cft  ab  inuito  in  inurtum,  3ta  vt 
ncquc  poffct  dubitari  de  iurc  dclibcrandi  circa  hercditatem  adeundam, 
Sed  dc  illo  tantilm  ,  An  perrnirtcndum  cflct  ncpoti  abftinerc  fe  ab  aui 
hcrediratc ,  a  qua  &  patcr  eius  fi  viuefct,abftincrcpoflct.  Atluftinianus 
cum  cafum  tranat ,  quo  hereditas  extranci  non  fit  adita ,  &  proindc  quo 
flt  acquircnda  pcr  hcrcdcm  hcrcdis  4  &  quo  adhuc  deliberari  pofsit  an 
fit  adcttnda,  necnc.  In  cafu  Pauli  non  euenitillud  abfurdumvtplusiuris 
habcat  ncpos  quam  ftlius.  Habct  enim  tantundcm ,  cum  habeat  nepos  tc 
candcm  hcreditatem  acquifitam ,  Sc  idcmius  fcabftincndi,  quodfiltus  ha- 
buit.  Sed  apud  Iuftinianiim  cucnit  hoc  abfurdum  vt  diximus  quod  plus 
iuris  habct  hcrcdis  hercs,  quaro  hrres  ipfc  inftitutus>  ctam  habet  faluum 
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ius  dcliberandi  quod  hercs  inftitumi  amequani  morruus  fuufct  ac  mo- 
riendo  amifcrat.  Dtcat  ahquis ,  E(Tc  quulcm  hanc  diftcrentiam  intcr  fiiu.n 
hcrcdcm  Sc  c«raneum ,  quod  fuus  hcrcsrcpudiare  non  poteftJcJ  ablhnc- 
re  tantum,Extraneus  vcrb uort  abftmcrc  dtcitur  fcd  rcpudiarc .  Vcriim  cf  • 
fe  vtriquc  communc  iui  dchbcrandi ,  cjuod  quemadmodum  extrancus  dc- 
hbcrare  potcft  &  dcbct  ,  an  fibt  delatam  hcrcditatcm  aditurus  litantc 
pucfiaturus:  1«  &  fuushcrcsan  immifccrcfcdcbcat  ,  an  abflinctc,  pro- 
pterca  qubd  eftcuu  tantum  confcquitur  fc  immifccndo  quantutn  c*tra 
nc«s adcundo ,  vt  fcilicct abfltncrc  amphus  non  pofiit /. Htctff*rtn.y.l.cum 
ktau.  %-j.dt  4cq-Atr.btttd.St  contra  untuin  confcquitur  fc  abitincndo  quan- 
tumcxtrancus  rcpudtando,vt  non  habcatur  pro  hcrcdc  ,  dJ.ntctjfttnis,  t. 
ftflimsxt.  D.  dt  utterrog.  tn  utr.fac.TLt  IiocUncVftqaoJluflinianumfcicl- 
lit,  vt  in  eaquoquc  fpccie  quam  1'aulus  tucfciuit ,  Ioquaturdc  lurc  dchbc- 
randtjdequoumcnPaulus  non  fucrat  locutus  :  Quali  dclibttarc  diccn- 
dusfit  fuus  hcrcs  quandiu  hbcrum  habct  aibitrium  aut  fc  immifccndi  aut 
fcabftincndt :  Atnonitacfl.  Ius  cnimdelibcrandi  necciUrium  antcccdcns 
cft  aditionis  St  rcpudiarioni* » n°n  auccm  immixtionjs  aut abflentionis  :  o» 
idqucinauditumcrtapudlurcconfuhosvtdc  lurc  delibcramhagatur.  cum 
de  fuo  hcrcdc  difpuutur  >  fcd  tunc  uiudm  ciim  df  cxtrancts  hcrcdibus, 
quorum  propiium  cft  hoc  bcncricium  dclibcrationis,  ficuti  fuorum  hcrc- 
dom  cft  bcncticium  abfttntionis,  ncccflariorum  vcro  bcncficium  fcpara- 
tionis  L 1  •    vlt.  D.  dt  ftftrtt.  1. 1.&  w.tit.D.  dt  tur.  dtltbtr.  Excipio  fpc 
cicai  qoain  Caius  traaai  in  l.fi  tjunfuut  b.tU.  nt.  ciim  iuus  hctcs  fc  ablb- 
nuit,  6i  poflca  tcmpus  pctit  ad  dchbcrandum.  Tunccnimcftciiiidul- 
gcndum  pcrindc  ac  ii  elfct  cxtraneus ,  quia  poft  abftcntioncm  habctui  pt <» 
cxtranco,  &pronon  hcrcdc,  vt dixnuus ,quod ad  prartorcm.cx  cuiusta- 
mcn  lurifdictionc  ius  ddibctandi  cft.   Scd  citraabftentioncm  nun  audt- 
rct  cum  prxtor,  fi  pctcrct  ius  dclibcrandi ,  cum  fuo  uircnccaJitoprito 
rc poffit  abftincie  quandiu  fc  non  immifcuit.  /.  tt  **iu.  T>.  dt  ttc^utr.  hc- 
rtd. &conna  lciiiiu  ilccrc,  quandiu/c  non ibQinuit  ,  immo  cuatn  pofl 
quam  fc  abftinuit  dammodo  bona  nondum  lint  vcndiu  vt  alibiftrrpii- 
mus ,  cx /.  vlt.  C-tod.  At rurfus  inftabit  forte  quifpiam ,  Pcrindc  hoc  calii  c- 
ucniic  abfurdum  illudquod  nos  Iuftiniano  obutimus,  vt  plus  iuris  habc.tt 
hcrcs  quimdcfiincluSj  cum  abflcntio  litfaai  non  inuuis  cjuaiiiaditio.ncv 
inagiiricri  pofsit  vtquisabftincatfeiiiinftanti  mortis,  quam  vt  adcat.li- 
quidcmabftcntio  fit  attus  folcnnis  qui  «tiam  vcrba 6i  iaftuni  ahquodnc- 
dum  voluntatcm  folam  dtiiJcrat.  Cur  ci go  ncpoti  pcriiiittciiw<.  vt  L  abfli 
ncat/Autii  (aJuum  ciconfcruamus  abitinciidiiusjquod  patcr  iptms  morit- 
doamifcracquis  mitttur  luftmianum  confcruarc  hcrcJi  lurcdis  uis  Jdi- 
bcrandi  ctiam  quod  pnmus  hcrcs  inftitutus  pcr  mortcm  fuam  ainifcrit/ 
Vcrum  rcfpondco  cfic  ifta  longc  diflimilia,quiacuiiicxrrancuimoricn- 
do  anuiit  non  modo  ius  adcundi ,  fed  cti.im  dcltbcran  Ji,  fcquitur  \  t  \  crum 
fit  diccrc  illum  ncquc  hcrcdcm  vnquam  fiiilVc  ncque  Cllc  amphus  pof- 
fe  :  qux  rcsfacitvtplusdaturifimus  htrcdicius,  qujm  lpie  tr.oriens  ha- 
bucrit,  fi  pcrmittatuus  hcrcdi  vt  faluum  habcat  ius  dthbcranJi  &  quod 
elt  confcqucus  ctiam  adcunJt  hetcdiuccm.  Cutn  vcriifuus  hcrcs  mortUUS 
cit  antc  abftcntioncm  aut  imniixtioncm  ,  c  contrario  ftquitur  vt  ve- 
rum  fitdiccrc ,  non  foliun  hcrcdtni  illum  futffc  fcd  ctiam  pro  non  hticdc 
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Ivabitum  eum  numquarn  ruirTc,  nequc  habcri  amplius  poflc.Facit  crgo  ea 
rcs  vt  tanto  magis  diccndum  lit  ncpotcm  qui  eriam  patri  fuo  ncccffarius 
hercs  fit ,  neceflai  ium  cfle  duo.  Tantum  abelt  vt  ei  plus  daturi  fimus  quarn 
pater  habacnt  fi  dcmus  ci  ius  delibcrandi.     An  non  cnimminuseftha- 
iere  ius  dclibcrandi  dc  acquircndahercditate,  quim  habcrc  iam  acquifi- 
um.  Qubd  rt  rcpliccs,  Immo  plus  cffcquod  poflir  fuus  hcres  abftinere, 
qiurn  quod  nonpoflit,  Dicam  ,  poilctcntarifubtilitcrincqociusillud 
quod  «ilius  hsbuit  vt  fc  abflincrc  poflct  mortc ipfius intcrcidifle, in co- 
quc  potifliiviam  chiccre  dirtcrcntiam  intcr  ius  deltbcrationij  &  abftcntio- 
nis.  Qiiia  liccr abflcntio  fit  ta<fti,  facultas  tamcn  abftinendieftmcriiuris 
prxtonj,  cutus  vtitadicam  Jurationonarftimatur  cxalio  itire  quod  mor- 
tc  intcrcidat,  qtiomodo  ius  dcltbcrandi  pciulctomnino  ex  iureadeundi  vel 
repudiandi  ,  fcd  in  eontiarium  pcrfcfubftflit,quianonordinaturadno- 
uum  aliquod  faclum  quod  pcr  mortcm  fc  non  abftinentis  dcfinat  im- 
plcri  pollc ,  aut  proptcr  quod  vidcri  dcbcat  confiftcrc  in  faciendo.fcJ  pen- 
dct  cx  non  faJto  id  cft  cx  non  immixtionc,quiafuflicit,vtfcnon  hnmi- 
fcucrtt  filius  ad  hoc  vt  rctincat  abftincndi  racuitatcm.     Atqui  cxeofolo 
qnod  dcccflcrit  anrc  abftuuioncm  non  potcft  immixtio  altqua  infcrri, 
cuiu  intcr  abftchtioncm  cV  immixiioncm  dctur  medium ,  quod  nequeab- 
ftcntio  fit  ncqtie  immixtio.  Non  potcft  igitur  ob  idfolum  qaodanteab- 
ftcntionem  mortuus  fit,  amififfc  racultatcm  fc  abftincndi,  cumnon  idco 
poffit  dici  fc  immifcuiflc  qtiod  fc  non  abftinucrit,  at  ncquc  comagts  mi- 
nulvc  hcrcs  cifc  ,  cum  ncquc  abftcntio  ncque  immixtio  racerc  potuerit 
vt  co  magis  tninuftte  hcrcscflct.    Is  quidcm  qui  moritur  definit  pofle de 
faclo  fc  abftinerc,  fcd  non  idco  amtttit  ius  fc  abftincndi  ,  quianihtjfa- 
cit  attt  ijccrc  pofle  dcfinit ,  proptcrquod  dcbcat  amittcre,  cum  pociils 
l  ftcciit  aut  faccre  poflc  deficnt  proptcr  quod  crcdendus  fit  abfti- 
Hcndi  bcncftcium  nunqttam  amififTe  ,  quia  nuiuquam  fe  inimifcuit, 
&  dcfiit  fc  iinniiicrrc  vnquam  pofTc.   Idemquc  procuidubio  de  tu- 
ic  dcltberandi  in  extranco  hcrcdc  rra&a.u  pofict  ft  ius  dcliberandi  pet 
fc  ftartt  ncc  tfftt  ordinarun  ad  adittonem  vcl  repudiationcm  hcredtti- 
tis,  qtmd  vrnmquc  racti  cft  cV  qnitlcin noui &* ralis facri  quod  pcrtnor- 
tcm  dchberantis  dcfimt  fcqui  vnquam  poflc.  Namquidcltbcrandomo- 
i.tur  nihil  quidcm  facit  ptoptcr  quod  aniittcrc  debeat  ius  delibcrandi, 
cum  c  contrario  cxtunc  incipiatvertim  cffe  nunqnam  ilJum  autadiiflcaut 
rcpudiaflc  quandiu  vixtt  ,  quxrCs  aptior  cft  ad  ius  hocdcliberandi  con- 
fcruandum  quim  perimcndutn ,  ftd  tairicn  dcfinit  polfc  facerc  id  cuius 
graria  dclibcrandi  itis  comp.iratum  cft,  qiiia  dcfinit  poflcadirc  vcl  repu- 
diarc  hcrcditatem ,  quorunrneurnim  q.ii  faccre  potcft  cum  nccefle  eft  rru- 
ftra  quoqttc  ius  dcltbcrandi  rctincrc  Dcmqueiusdclibcrandipendetex 
facto  futuro  quod  pcT  mortcm  intcrculit.  Ius  abftinendicontra ,  noo  fo- 
lum  non  pcndctncquc  in  fubftantia  fua  ncque  in  ordtne,  ex  faJto  aliquo, 
fcd  ttiam  pcndct  cy  non  fadfo  qttod  pcr  mortem  implctur  potius  quam  dc- 
frfttitur,  qma  pcndct  vt  diximus cx  non  tmmrxtionr.  Etquamuis  vcrum 
fitnonpolTc  ampliusfc  immiicerc  filium  qui  morirur  ante'  immixtionem, 
cxim  tamcn  perinde  fit  hcrcs  citra  imniixtioncm  atque  fi  /e  immifcutfllt, 
noncxeofblo  dcbct  amittcrc  ius  abftinendi ,  quo  fcilicet  perinde  indiget 
eb  hoc  ijfum  quod  alioq.n  non  folum  hcrcs  cft  fcd  ctiani  habctur  pro  ne- 
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redequandiufcnonabftinuit.Eft  cnim  compar.it.im  ms  lubiteiuionis  pro- 
ptcr  hereditatis  tcquifitioncm  lamfactam»  qux  cum  lacta  lit  non  potcft 
mortefilij  intercidere,  neouc  aliquam  immrxtioncm  rcqutreic.  Ius  vcro 
delibcrindi  comparatum  cft  proptcr  acquifitioncm  hcrcditatis  rutDram, 
cjuar  tameh  rnorienre  eo  ejui  dehberabat  defimtfcqui  vnquampolTc.lJco 
mirumnoncft  ius  dchbcrandi  mortc  intcrctdcrc  tanquim  cx  cotcmpure 
imrtiie  &  nullius  vncjuam  cffetftns  iuturum,  Ius  vero  .vM  I  inendi  non  xquc, 
tjncjuam  cuius  rctincndi  caufa  &  neccfsttas  fcnpcr  d.iret,  Jc.r.i:ir;-  n.ininitn 
ea  hcrcditatis  acquifttionc  qux  iam  ipfo  iitrc  ta.ta  eft»Quanquam  li  vcrum 
amamus  hxc  differcntia  magis  fubttlis  cft  qnain  vcra:Ciitii  negjri  non  pof- 
fit,qutn  iustbfHnendiordinatum  fit  ad  abltcmioncin  qux  hctt  cf r  non  mi- 
nusquam  iusdclibcrandi  ad  adttioncni.  Fntlttaitaquc  pnttnf  Conicruanrt 
ius  abftinendi  in  pcrfona  illius  qui  ablhncrc  amplius  nunquam  potcll.  Er- 
go  non  ftc  accipiendus  eft  Pauiusquaft  exiftiiiuuent  ius abftincndi  quod 
luus  hcres  viuus  habuillct ,  quamuis  moricns  amiliilct,  in  iplijs.  tan.cn  hc 
redcm  tranfmttti  poifc.Nam  fi  iilius  hic  qui  prius  dccc/fcrat  qtvin  fcncccf- 
farium  patri  foohcrcdcm  extitilfc  cognoiiiiTci,cxtranc.im  ^liqucm  tdifr 
n6  etiam  fuum &  ncccflirium  hcrcdcm  rcliquiilct ,  is cxrrancus  ficrci  Imiu 
dubieabftincndi  beneficium  nonhabcrct>ncclimoricmfmts  hcrcsiJlia- 
butffct quia  imputari  ci  poffct  cur  vltro  filij  hcrcditatcm  jgnoitillct  qur 
cumpatris  hcrcditatc  iumU  clfc  cccpilfctquafi  hoc  iplo  vtriufquc  hcrcJt- 
utisoncribus  vlrro  fc  obligalfct  vt  in  l.pmtrftmtltM  18.  Dt  reb.  am.iud.pijf. 
l.fedjSplures.io.$.fiti»D.devulg.&  pup.fubjht.  Scdcftpriuilegium  hocnc- 
potis  vt  polsit  abfitncrc  fc  ab  aui  hercJitatc ,  qttia  non  miniis  patri  fuo 
quam  auo  ncccifarius  hcrcs  eft  11011  voluntanus  tV  cx  elc&ionc.  lirgo  c\  fua 
non  ctc  patri*  fui  pcrfona.  Et  quamuis  vi Jcatur  ci  pollc  imputari  ,  cur  pj- 
rris hcreJitatem  cum  aui  hcrcditatc  iunctam  rctincrc  vclit ,  j  qua  potict  c- 
tiam  abftincrc  li  vcllct,pro  co  tamcn  fuccurnt  illa  r Jtio  quani  a Jtcit  PapJn* 
in  l.fifiltui.i.D.dt  vulg.&pup.fubft.  quod  ius  Jiccnti  propofitti  ciR 
hbcros  ab  oncribus  hcrcdttariis  non  fpontc  fufccptis  libcrarc ,  non  inuitO$ 
ab  hcrcditatc  rcmouercvt  intclligamus  cifc  facilius  vt  patcnam  hcrcdita- 
tcni  cum  auita  iam  ipfo  iurc  coniuntftam  impunc  rctincat  ncpos  ij  cft  tta  vt 
non  ob  id  vclut  pcenx  nominc  ab  aui  ItcrcJitatc  ablhnuc  prohibcatur, 

2uam  vt  cxtrancus,cx  Juabus  hcrcditatibus  coniunctis  altcruti  uu  Juntaxat 
bi  f  ■  Isit  acqtiircrc,  quoniam  ita  fierct  vtfcpararet  licrcdis.ttcs  quod  im- 
pofsibile  eft,  cV  quas  ncc  abftentio  fcparat,  lcu  caufam  t.intu.n ,  cV  uims  bo- 
notum-Et ob  id Pauhis in  d.l.fi f ««.«.i.poliquam dc necc lE.no hcrcJc lo - 
cntuscft,  dcditqucci  potclutcm  abftmendi  icab  aui  hcreJitatc  rctincnJ.j 

Eatcrntm,pofteafubiungit  vchiti  regnla  Uins  qux  in  omnibus  cxtcnscafi- 
us  iocum  habeat ,  In  omni  fucccfstone  hoccft  fiuc  te!  tamentaria ,  fiuclc- 
gitima  qux  cxtranco  dcfcratur.Eum  qui  hcrcs  illi  extitcnt,  qui  111  Titio  hc- 
res  fuitjTitioquoquehcrcJcm  cfscviJcri ,  nccpofsc  I  itrjomktcre  hcrcJt» 
tatcm.C^dplortbussinobisexphcatumcft  Decsdty.tn  frr.j.Ex  qttoap- 
parer  rattoticm  illam  1'auli  ,  ^«14  &  p*tn  ttus  ptrmuitrttnr ,  qu *  Juftmi j- 
nocrTandi,tamque  abfurdt  iuris  conltitucndi  occafionem  prxbuit  in  ncccf- 
fsrio  quidc.ti  hcredc  vcram  <3f  bonam  cfsc,fcd  non  arqut  a J  cum  cifum  ac- 
commodan  po&c  quo  cxtrancus  hcrcs  iit  illius  qui  fc  potcrat  abliincre. 
Qitanquam  cnuii  vcium  clict  quod  proximc  Jilputauinuil ,  cV.  tandcm  nc- 
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gai.i  nui  ,  i:i5  illud  abftir.aidi  mortc  non  intcrcidiffc,  quomodo  vcrumcil 
hcrcdcm  fiicccdcre  in  iura  omnia  qur  dcrunctus  habuerit  tcmporc  mortu, 
mh-.l  tunenc?  co  inlcrri  potcft  huore  cxt.-anci  hcrcdis  cuiusnonlit  ca- 
lic.v.  ratiomixruit  detuncti,hoccft  cui  puffitimpuuri  cur  hcrcdiutcm  filij 
cit  pati  is  hcrcditatc  iuncta  agnoucrir,  cjuod  imputari  non  polfct  ncpou,qui 
hcrcs  ipfo  wrc  inucnituramcuuam  volucrithercscirc.luciuc  inncpotc  qui 
dcmuhabcttbencftciumabftincndiab  aui  hcrcdiutcfumcitratio  illa,<j» 
patct  iplks  mori<  ns  idem  ius  babuit ,  fcd  no  fufhccrct  in  cxtranco  hcrcde. 
Quodli  exrrancu?  hctcs  non  fuccedit  in  ius  abftincndtquoddcruncto  com 
pctnt  ncc  fucccdcrct  ettauiH  in  ipfoj  mortis  inftanti  adhuc  compcuuTct 
quamuli  in  eo  ctiam  ipfius  lilij  ahquod  mcomtnodum  vcrfati  vtdcatur, 
cuiucxcofutttrum  fitvtmctu  «.ncrum  pamstimtdiusquishcrcdiutc  tilij 
a.iu.iuisfit.quitoabfurdiiis  cft  quoJcaptaca  occadunc  cx  tllo  Pauli  rcfpoio 
ltiftinianus  cunltituit  vt  hcrcsquanttlinlibct  cxtraneus  fucccdat  in  iusdc- 
li.bcr.mdi  quod  dctniKtus  habucrit  quidcm  antc  uioncm  fuam,  fcddcilcrit 
habcrc  vuius  5:  in  momentO  morns  fuar Nam  &  multo  fauorabiiius  c/i 
tu  abftincndi  pcr  quod  tiat  nc  quis  cogatur  fc  utunifccrc  bouis  umctfi  rc 
vetafuts.qujm  lusdchbcrainh  pcr  quod  tiat  vt  hcrcdiutis  acquircnda:  ius 
■ancilc.itur  illc  ,  qtit  iiuinquaiiiauthcrcs  ntfticutus ,  aut  proximus  agiurus 
tuitUed  tantum  \  *-l  hcrcdis  inltituti  vcl  agnati  proximi  hcrcs.Iuris  cwm  ra- 
tio  cx  diamctro  rcpugnatncpofsit  quis  hcrcditatcm  iibt  numquam  dcla- 
tam  acquircrc.  Atnonrcpttgiutnc  po(iit  ab  hcrcditatc  fibi  acqutfiu  ab- 
ftincrcquta  ncc  abftcntio  facit  vt  acquilita  hcrcditas  dciinat  cffc  acQuiltta, 
fcd  taminn  vt  quod  ad  oncra&  commodc  licrcditariapro  non  acquiliuha- 
bcatui  apud  prartorcm. 
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Dt [enttnttA  j.ciim  4u:  tm.Lvnic.C.it  c4iut.ttUtni.tir  l.ft  tjuis 
fiUumfamittM.-.in  pnnc.T).  it  Actjutr.btrtiu. 
&1.}.C.  dtiur.dtiw. 

\±,  L  o  r  1  a  t  v  r  Bartolus  ad  l.fti  tjr  fi pra  i«it.\o.§. vLt.it  ItgAl. 
preji. \\w\cx\\.um  a  lc  priniiim  noc  dubium.  An  fubftirutovui 
gari  pialcrcndus  (it  tranfmiflanus  an  poftponcndus.  Scdglo- 
rianttn  icccimorcsqui  candcm  Bartoh  fententiam  protrant- 
nullarioicquuntui  quod  Bartolo  tucrint  lubtiliorcs,  qui  tcx- 
tum  Iultmiani  pro  hac  Bartoh  fcntcntiaomnino,vtquidcm  putant,  facicn- 
tcm obfcruaucrint  qucin  illc  prxtermifcrat.Is  cft  in  l.vmc  $.  cum  AUtem.  C. 
ic  c aduaclUnd. cmu-,  hxc  lunc  vc-rba,^Nm«M«M  1/1  fuptrurt  Ugts psrtt,non 
ttdiiAin  bntditAitm  mtntmi  ntft  tjUibufd*m ptrftnu,4i  btrtiti  itfunHe  trmnf 
mitit  iisfafunnMiyntccjft  tji  fitjuu \»ltd*m  btrtdtiAttm  nen  sittru,hane  fttfui 
dtm  b*bt at  jubfiitutum  4d  tum,fi  volutrit  tjrpttutrit  ,ptrutntrt,t}uoiji  boe  ntn 
01  vtl  *b  tiittj} 4f  fucctjfarti  t*m  fuccipi*nt ,  vtl fi  nullt  junt  vtl  mceiptrt 
nolunt  ,  vtl  jiijnotnodi  nen  cjfinnt ,  tunc  4dn»firum  trArium  dtuoluAtur. 
JU  natnquc  Iuftiuiam  (cntcntit  dlc  cicdttur,  Hctcditatcin  uon  adium  non 
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MrMM  exccptis  liberorum  pcrfoms  &•  fjlua  tranfmiuionc  iuris  dclt* 
bcrandi  ex  Umm $m mmt$mm$tr$bw.  19.  C.  dt  wr.Atltb.  Hh  cefTaiuibui  he» 
rcditatemnonaditamadfiibftitiitosdcuolui  ,  &  HsDoknttbus  ,  veinon 
valentibus,adhcredcs  ab  inteftato  pcrtincrc  ,  cV  lis  non  adeuntibus  ad 
hTcum.  Igirur,  fubftitutus ,  inquiunt,non  admittititrnifi  cum  pnniis  ccflat 
ius  tranfmifIionis,atquc  adco  ipfum  tranfmifflonis  iusfubftirutinni  prrfcr- 
rur.Vciba  funt  AndrcxFachinci  diligctifsinn  hac  noltra  ctatc  fcriptorii  hb. 
4.f4f.6i.  ttntttmtrf.  iur.  vbi  non  folum  errorem  communen:  fcauiti  r,  (cd 
ctiam  confirmarc  nititur,  liac  ratior.c.qudd  fubftsti  tus  vulgaris  a  tcita;'':  c 
vocctur  in  cum  cafum  quo  inftttutxs  vcl  n< >!it  vcl  non  pofwt  hcrcs  cllc.  At- 

3ui  cum  is  deccditintraannumqui  ad  dchbcrandum  datur  non  pntcft  vcrc 
ici  illum  non  potuiffe  vcl  noluiffe  hcrcdcm  clTc ,  quia  ncc  rcpudiautt  hc- 
rcditatcm ,  &  hcrcs  cffc  potcrat ,  fcd  ofus  cucnit  non  cxprcliin  a  tcltaro- 
rcquoniam  nccadiuit,  nccrcptidiauithcrcs.  Ergo,  inqu it< f . :  b  ft  1 1  u  n  o  n i  lo- 
cus  efTc  non  poteft.  Vcrtim  hrc  ratto  apcrtc  fjlfa  rlb  Cafill  cnim  v  11 1  - 
garis  fubftitutionis  non  illc  cfr  ft  inftitutus  rcpudi.ittcnt  aut  fi  hcrtl 
nullo  tcmporc  cfTc  potcrit  ,  fcd  htc  vnus  quamuis  gtnrrahor  &  aho* 
fpecialiorcs  fub  fc  contincns  ,  fi  httts  ttttt  trtt  ,  qLtm  cafiitn  ncgari 
non  poteft  exiftcrcviuoctiarninftitutoqui  moritur  antc  aditamauttcpu- 
diatam  hereditatcm,Iicctnon  rcpudiaueriu&aliquando  hercs  cllc  potucnr, 
quianonco  miniis  vcrum  eft  illum  hcrcdcm  nonfuiilc »  ncquc  cffc  am- 
pliuspoffc.Non  cft  igitur  cafushic  notius  ,  fcd  ille  ipfc  qm  hnt  cxprclfu* 
a  rrYfatorc,quiqiic  cutn  viuo  adhuc  hcrcdc  cucnirit  ,  quouiam  vt  m 
prrcedcntibus  difputauiinus  ccrtum  cft  hcrcditatcm  in  vltimo  illo 
mortis  inftanu  adiri  non  poflc,  ratcndum  cft  tcmpore  antcriorcm  tile 
caufam  vulgaiis  fiibftiruti  quim  tranfmiflarij ,  ob  idqtic  traiiliniilario 
prarfcrri  cum  dcbcrc.  Ncque  vcro  conrra  Inftiniano  vifum  ruilic 
crcdendum  eft.Supradictoenim  locomhil  mtmis  agit Iuftinianus  ,  quatn 
\t  conftituat  vtcr  fit  prxfcrcndus  an  ttanfiiiiirjrius  an  fubftitutus  ,  fcd 
■  illo  tanriim  cft  vt  oftcndat  quid  licri  oportcat  dc  ca  hcrcditatc  anrc 
cutus  adirioncm  inftitutus  dcccffcrir.  Vidcbatur  cnim  caduca  omnta 
vfque  adeo  fuftulifTe  vtnullo  pcnituscafu  locus  hodic  filco  rclictus  cflct. 
Quod  tamcn  non  ita  cft.  St  cntm  hcrcditas  adita  non  fit  ab  mftitutoft- 
cutt  fubftituto  fi  quis  fit  ,  primum  dcfcrtur  ,  ft  vcro  fiibltitutus  ntillus 
fit ,  aut  hcrediratcm  adirc  imn  vult ,  ca  ad  lcgitimos  luccefsorcs  pcrtinct, 
lta  fi  ncquc  fubftitutus  ncquc  lcgitimus  hcrcJ  qmfquam  cfsc  aut  pof-.it  aut 
velit,ncccffccftvtadh(cum  8t  rrarmm  deiioliiarrir  aut  iure  caducitatis, 
fi  ius  illud  infpiciamus  quoil  Codicis  vtriufquc  tcmpoiibus  obtintbat, 
autctiain  ea  tcftamcnto  n  Noticllani  Iuftiniant  conftitutioncm  t  dt  ht- 
rtd.  ty  fmlt$d.  qur  fifco  ius  dcdit  poft  omncs  tcftamcntarios  &  lcgi- 
timos  vt  hercditatcm  pofstt  adirc  quanquam  nec  cx  tcftamcmo  ,  nec 
ab  tntcftato  :  qnodohm  ctrtc  nunqitam  fuit.  Quidveroli  ncquefub- 
ftitutus  ,  ncquc  lcgittmus  fucccfsor  vllas  lit  ,  fctt  tamcn  adiit  ahqms 
tranfmifsarius  ,  fiue  Thcodofiamis  ,  fiuc  Iultintancus  ?  Nullam  hic 
cafus  habct  dubitationcm  ,  quin  ncque  tifco  locus  tsfic  p';f«it,  citss 
non  pofsint  dici  vacantta  bona  qur  pcr  occafione.n  tr.mfiiiifsionis  hc- 
tcditatis  >  habrc  pofsunt  hcicdcui.     Q^id  cumi  rtftrt  an  hcrcdita* 
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?diu  fit  ab  hercdc  inftituto  ,  an  vcro  ab  ipitut  hcrcdc  adiripofsit ,  « 
potcftate  tranfittifiiooM /    Qiijirc  ncc  crar  cur  hunc  cafuin  Iuftinianus 
cxpumcrct,  prxfcrtim  (iim  aJ  quxftionem  illam  vtcr  prxicrri  dcbcret,  ta 
tranfmitfarius an  fubftttutuf,  non  fimphcitcr  rcfpondcri  potuilfct,ac  diftin- 
gui  ©ponuiffct  intcr  trardmiflarium  Theodoftanum »  &  Iuftiniancuin,  vt 
Tlicodonauus  quiJcm  pr.i:iarctur,Iiiftiniancus  vcid  poftponcretur.  Ncc 
11.  nti  tlilien  crjt  nccclfc  vt  cxccprio  illa  fubiiceretur  ,  ntfi  tjHtbufdtm 
pcrfjnu.nc  fccaui  piignjrcl-.irtirtunus  vidcrcturli  gcncralitcr&  indiitincic 
fcnbcrct  hcrcditatcin  non  aditam  r.m  tranlmitti,  cumantca,  idcftin^. 
in  nouifllmo  ,  exccpilitt  pcrll-nas  l-.bcn  nun  &  corum  in  quot  voluh 
ipfcttanfn.itti  poflcius  delibcrandi.    Cxtcrum ,  cum  vcrbailla,wi/i?«i 
tu  Jjm  pt    vn  .  ncn  iuli  vclut  pcr  parcnthcfim  intcriecta  fint»  ncneir 
quod  tt  iisngUtnentum  fumatur  ,  quali  fmt  cumaliis  qt<x  in  eodcin  f. 
fctipta  fuur,cr;.iiiiit;ia.    Vndc  ncquc  probarc  illud  poflum»  quodin  con- 
trariam  fcntcntiai»  Ripa  difputat  aJ /.  t.  num.  i»3.  dt  vulg.  &  pupill.  fubfitt. 
cx  iiloipfoloco  potiiis  pr  bjn  tcftatncntum  ricri  cai'ucum  [  iic  cniuiillc 
loquiturpro  coqund  voluit,  1U  dcbuit  diccrc,  c*duc *  bana,  nam  nc  qui- 
dcm  hcrcditas  quatcnui  hcrcdiras  cadoca  prnpric  dici  potcft]  vbtjion  na- 
bct  loetntl  traiifitiii7in,&  lic  cadcrc  ad  vcnicntcs  ab  intrflato  vtJad  ftKUin, 
njii  iirftitcinis  adiucrit  folidam  hcrcditatcm  ,  vcl  niii  ndjft  lubftitutut 
qui  vclit  &  poftttadirc.    Ex  quo  infcrt  illc.  Ergoi  contrario  vbihabo- 
rct  locum  tranfmifliottcftamcntumnon  rcddcrcttir  caducutn»ctiamft  unli i— 
tutus  vcl  lubllitutiis  nonadircnt.  Hoc  autcm,  ir.quiunt,cfle  nonpotcllntfi 
vltitno  loco  voccntur  ij  ad  quos  iit  tranfmifsio.  Etccnfcqi  ctcr  bcnc  fcqui- 
turquodpoft  fubftitutum  vcniuntahj  iuretranfiniisionis.  Nain  &  inhoc 
crrat  Rir>.t  quo.l  non  obfauat  cadcm  llla  vciba  ,  rtiji  /jutbufdam  perfonis, 
quxomncs  in  iuain  lcntcntiam  tarn  mifac  dctorquent,non  pntlc  tanquam 
cxccp:ionan  accommoaan  ad  fcqucntia  ifta  ,  tuncad  miflrnm  trtntm 
JfM»/M4ri,r,qii()dtai]icn  Ripx  ratio  pixfupponit ,  fcd  ad rcgulam  dc  hc- 
icditatcncnadita  minimcad  hcrcJcm  tranfmtttcnda.  Alioqui  (i  bencRi- 
pa  argu mentarctu r«pcri ndc  pr<  barct  lcgitiroum  hcrcdem  atquc  vulgarcm 
fubftitutum  traiifinillario  prxlcrcndum  cllc.  Quod  tamcn  vcrc  dici  non  po 
tcft ,  ciim  hcrcditas  qtix  tranlinillario  ,  (iuc  dcfcrtur ,  iiuc  acquiritur,  ituc 
c\  "l  hcodolij ,  liuccx  Iiiltmtani  conftitutionc  fit  tcftamcntana ,  cpixvcrb 
lcgitimis  hcrcdibus  ca  tantiimlit  lcgitima,  cuincc  locus  vllus  cft  quan- 
dm  tcftamcntaria  durat.    llla  ctiam  Ripx  ratio  falfa  cft  quain  fubiic  t» 
cum  ait ,  Sicuti  tcftatorcs  ad  caducitatcm   rcmoucndam  fxpe  faciunt 
fubftitutioncs.  Ita&  lcgcm  inccrtis  calibus  conccfsiflc,vt  hcrcditas  non 
adita  tranfnnttatur  paritcrad  cxcludcndam  caducorum  obfcruationcm  vt 
nimirum  inlcratprouilioncmilliuslcgisclTcfublidiariam,  &  ideo  ccflarc 
dcbcrcvbi  ordinana  promlio  fubcft.  Non  cnim  vcrum  cft  indudhim  clic 
ius  tranlmifsionis  contra  caducitatct  duntaxat,cum  ctiatn  indu&um  iit  fauo 
rc  pcrfonarum  actcftSmcntorum,nc  tam  facilc  dcftitucrcntur  fupremxho- 
minum  voluntates  ,  RCCeiscquecflctdaiolui  rcm  sii  lcgitimos  ab  intcftato 
vcnicntcs,  vt  conftat  cx  l.vntc.  C.  dc  iw  nut  ant.aptn,  t*bul.t*rtx  d.  I.  emm 
%n  *nttqutwbw.\<).  Q  dc  tur.  dtltb.  Rurfufque  probarct  cadcm  hxc  ratio  (t 
vcracfsct,  prxtercndos  cf%c  trantinifsario  lcgitimoshrrcdcs,  quia  vocan- 
tur  lcgitimi  cx  ordinaria  difpofiaonc  lcgis',  uanfruiftafius  vcrb  fi  benc 

Ripa 
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Ripa  fent,r,non  n.f,  cx  fubf.Jijru.Atqu,  non  Pr,tcfl  negarc  quin  fubfidiar.a 
fe  promifi»  lcgu,  qux  tranfm.lur.um  vocat.  JatujrJoWubfidum.tan- 
qna-n  cx  tcftamcnto  «JcJata  vcl  acquifiu  bcrcditltc  illi  in  quern  rranfn  :«  - 
tur.  Et  idurco  haftcnus  bona  cft  R,Px  nmoc.natio.  vt  inlmc  lice»  fubft,- 
twtum  tranfm.ftano  Praricrc«.d...m  ,  quonum  ciim  vtraquc  adcft  prou./io 
&  ordmaru  &  fubl.d.aru,.n  eundcm  cafum  tcftat.^ccrrum  cii  Pot.orcn  clle 
ord.mr.am ,  fubfututus  autc.n  vocatur  a  tcftamcnto  c\  pcr  orJinar,.,., 
Prouifioncrn  & :  qu.dcm  tcftatori, ,  non  lcgU,  nifi  fubfcquenrit  voluntatcm 
tcftator,s.Tranfm.iTar.u$  vcro  non  niil  Pcr  fnbfiJiariam  prou.fioncm.can,- 
cncnon  lcgis,  fcj  tcftatons,  quamuis  cxtcfumcnto.  AJicc,,,„  M 
frm  »*y?-f»,quu  ficontendaturintcr  htrcdcm  kgiumum&  tranfmiflarium. 
vocatur  qu.dcm  tranfm,iTar.us ,  itcmquc  lcgit.mus  hcrcs  vtcr quc  c x  difao ' 
fiaone  legis , adcoquc  lcg.timus  cx ordinaria ,  trifmiflarius  autcm  cx  fi.L 
duria.fcu  tamcn  uanf.mlTarius  haud  dub.c  Prxrcm,r,quu  caufa.eftat,  qui" 
turnuu  fubfiduruPr.Tlcrtur  caufx  mtcftati  quantumhbct  orJmaru  fit  nro ~ 
utf.o  pcr  quam.ntcftat.  fucccffio  dctcrtur.  Scdhxcad  Juftmianum  <  >rh- 
oant.  AluBartoh  ob.cct.o  qnxfltcxPaiilom  i.l.finnU  ^«4«' 
tnpyttp.  mntl .  Jl.i.  null.usplancmomcnti  cft  ,  fatentibtisctiainilliiiofi. 
T  hTr  ?n      ^010'"  fcq.u,jn'"r-  Nam  princ.jj.un,  Jcq.s  loquitur  2. 
dem  dc  fubftituto,fcd  non  de  tranfmiirario.RcfPonfum  aufc  quod  cft  ,n  * 
pmerQuan.  quod  ad  fpccic  planc  diuerfam  pcrtmcwcr,;  dc  fubftuuto  n«r 
dc  rranfoi.flano  loquitur ,  fcd  dc  hlio  q„.  rcucra  fuo  Patr,  fuot  &  ncccflar.l' 
hcrae*utcrmatq;,u  hcicd;taic  Patcrnam  vtacquiluiin  ncP„te  tranfm, 
ferit.  Dc  ncnotc  vcro  qui  ab  aui  hcreditatc  abftincrc  &  veiil  ti  Poffit  J,  „ 
umq.iod  ,,.  cumSttraiifm.irum  ius  abftincndi,q„oPatcTvt,  PorU!t,  J^m 
quodTine  vllofafto  fuo  &;,Pfo,urc  rcpcriatur  ncccfl^.us  hcrcs  aui  ocr 
media  Perfona,n  Parns,  cui  etu  nccclTarius  .Pfc  hcrcs  cft:  vt  Inpra  cxplicaui 
nms.EtquauB  dc  tranfmiflario  iuris  abftmcndi  rcfponfum  ,ll[,J  ,mc}l,  ~ 
musad  re  tamcn  noftri non  Pertincret.  Tracumus  eniu  dc  traTmUrarmaui 
fe  idc.rco  uanfmiflarius.vt  hercd.tatem  acqu.rcrc  fibi  Pofsit,  qux  a  dciun 
Soadita  nonfucrat,l,uchabcre  iltam  vclit  quafi  um  acquiftttttj  dcfunao 
hcctnumquam  aditam  vt  .n  cafu  conftitution.s  Thcodolianx,  fiuc  bcncri 
ctoiurts dclibcrandi,  quodlcmpcr  prxccdit  h«rcd.tat,sacquifir,onc,n  At 
Paulusm         etumlecundum  Bartolum  tractarct  dc  illo  trentmflarioin 

3ucm  tranfmiftun.  cflctius  omittcndx  hcrcditatis.aut  quod  idcmcftius 
clibcrandi  non  ad  hcrcdiratcm  acquircnJam  fed  ad  omittc.Ja,,,  .llairi 
qux  um  ipfoiurc  clTct  acquil.ta.  Quodius  dchbcrand,  td  omittcndam  hc' 
rcdiutc.n  um  acquifitam  ctumn  ms  dclibcrandi  bcnc  dic,  poilct,  \  alJc  ta 
mcn  diflcrctabco  dc  quo  d.fp,itamus,qucd  compct.it:  ad  c-amhc,cJ,urcni 
quxnondumacquilita  l,t,acquircndam,circtq;  multo  tranfmiilabilius-quu 
facthus  cft  vt quis  abftincatrc  iam  fua,  quam  vt  rcm nondum  hiam:  ncclib, 
dclaum  lib,  acqmrat.Qiiin,mb  fi  fubtihus  intucarcpotcft  cx  illo  Paul,  loco 
inprincipu.  lcg.sfumiargumentumnolcuccotratranfin.Hltriuni  pro  ii  b- 
ftitirto.  Saibit  cnimPaulus,ri  quis  filiumfamilus  hcrcdan  irftitucrit,  & 
fcriPfcri t,  ft  mib,  Tutmt  iiit  futmf»m%Ust  ktrrs  n*n  tm ,  Stmprcnthj  k rts  t0$ 
fiho  adcuntc  iulfu  patriscxcludi  fubftiturum.  Quxnam  vcro  iiubitanj.  ra 
tioprofubftitiito  cflc  poterat  f  Ulaviuquod  vidcrctur  hoc  cafu  condicio 
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fnbditutionii  cxtiulIltCiiui  vcruni  lltnliumfaniirushunchcrcdem  noncf- 
fcquamuispatrcln  hcrcdcm  fccerit.  Qiunto  nugii  crgofucrat  Pauhnpro 
fubltitutorcfponfuruscontra  tranfinilfarium  :eocafu  quo  inftitutus  herct 
nuilomodoadtiffet ,  ncc  proinde  authcrcs  ipfcttitllct ,  autaliumhcrcdcm 
lccilVct.  (^od  cnim  iactitant  intcrprctcs  hcrcdcm  lnitituturn  tranfnut- 
tcndo  ius  dcTibcrandi  alium  hcredcm  ficcrc :  qutppc  qui  alius  adirc  pois.it 
li  vclitfhociam  nosrcfutauimusin  prrccdcntibui  :  quia  cumeiufmodi 
aditio  a  ttanliiiilfario  facicnda  : non  nili  poft  tranfmittcntfs  mortcmncn 
pofsit.  apparct  cum  qui  mortuas  iam  iit  non  magis  poflc  alium  hcrcdem 
faccfC  quam  hcredcm  ipfum  cflc.  Acpra.ti.rci  implicat  contradiaionern 
vtdicaturhcrcdcmfaccrc  tranfniill.uititn  ob  idquod  taciat  vt  tranlinitla- 
iin\  adircpofsit  li  vclit.  Hcrcs  cniin  per  aliumtactu»  isdcmum  diciturqui 
ccontrario,  ciim  licrcs  iam  lir,  nulla  amplius  indignaditionc,  alioquipcr 
fc  ipf.im  non  pcr  ilium  hcrcs  litis,  qui  pcr  ftiam  &  propriam  adfflnca» 
fu  hcics,  bcctab  alio  ius  adcundi  nactuslit.  Kt  cond-.cio  illa,/j  hertmo* 
tnt  ,  qUX  hunc  lcnluut  lubcrc  dicitur  in  pcrfona  quz  non  cft  fui 
iuris  ,  fi  neaue  it  btrtt  trit ,  ntaut  «lium  btrtdtm  ftttnt  ,  ita  procul- 
dubio  accipi  dcbct ,  quod  aJ  hanc  poitcnorcm  partcm ,  li  alium  admone 
[,-;:  I  u.  :•.     !'  'ii  •vl:tci  tr.sm  hibltituto  locum  ficri  nccc/- 

fc  cftj  vt  innuunt  LDa  Pauli  vcrba  *  fiin  ndtumt  iuffu  pmtir%  ft&fhtmm 
txeludnur,  VI  intclligamus  non  alitcr  cxcludi  fubltitutum  quam  htiojr 
dcuntc.    Atqu:  non  adit  illc  nccadirc  atnpliuspoteft»  qui  moritur  an- 
tcaditam  bcrcditatem  ,  licct  ius  dclibcrandt  &  adcundi  in  alium  tranf- 
mittat.  Ergo  ho«  ipfo  facit  locum  fubftituto.'Alia  noftrorum  argumenta 
xqticlcuu  lunt.   Aiunt  condicioncm  ad  actum  ncccffariam  poilc  adira- 
plcri  pcr  xvjmpollcns ,  vt  loquuiuur  ad  ttg.  G*lim.  19.  $.  tfr  efuxdftua- 
inm  per      te.xiui.  de  libet.  rjr  peslbum,    Ergo  &  illain  condicioncm  vul- 
garis  fubftitutionis ,  (i  beres  ntntrtt ,  pollc  adimpkri  pcr  arquipollens, 
Ncmpcli  inllitutushcrcs  non  crit  ,  vcl  pcrlcvcliictcperhercclem  fuum. 
Antcccdcns  vcro  lalfum  cft  quia  condiciuiics  dcbcnt  lmplcri  in  forma 
ipccituj  non  pci  nequipollcns.  I,  qu%  htrtdi.  44. 1,  Msmm.  55.  dt  ttndit.ty 
dtmtnjlr.  niltium  vcrtlimilis  voluntas  tcftatoris  aliud  fuadct  quoniam 
ea  lola  cll  quas  condicioncs  regit.  Itgt  tn  ttndttiombus.  19.  ttt  pruitip. 
cr  f.fipatrtntu  todem.  Hkautcmrranfmiifariusdequoagrmur,  tumquo- 
quc  cum  admittitur  non  cxtcftatoris  voluntatc  admittitur,  fcd  cx  foia 
potcltatc  conftitutionis  Iuftiniani.Ncc  cnim  isqui  initttuit  hcrcdcm  Titiu 
tic  Titij  quoquc  hcredc  cogitauit ,  ncc  quis  ille  ruturus  cilct  praricircpo- 
tuit  vt  iudicium  Uium  111  cum  conicirct  ,  ob  idquc  dicimus  hcrcdem 
bcrcdu  licct  lit  hcrcs  tcftatoris  legt  vlt.  C.dt  btrtd.  infiitut.  non  tamen 
vemrccx  :ndicio  tcftatoris.  /.  <tui  libtris.  S.  (>.  vlt.  dt  vulg.  tjrpuptU.  fubflit. 
Qiiarnaui  igitur  ratio  clt  «1  cx  voluntate  teftatoris  prxtcranir  fubftituto 
qui  habct  cxprcllam  pro  L  voluntatcm.  Ncquc  vcro  lupradiftum  Dodo- 
rum  brocardicum  bcnc  probaturcx  dillt  $.  &  <juibm.fi  tantitm,  cuiiis  lon- 
gc  alia  lcntciuia  eft,vtfipius  monuimui.    Scd  colle6tio&  confccutio 
,  quam  cx  eo  antcccdcnto  noltn  faciunt ,  longc  abfurdior  eft.    Non  enin 
poteftdici  condicionem  iflain.yj mfiitmm  btrttnontnt  ,tum  implcri  pcr  x- 
quipollcm ,  ciim  m(btutui  cit  iicrcs  rictc  pct  hcrcdcm  fuum.    Imnio  alia 

cft  illa 
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cft  illa  conJicto  ,  (ibtrftTlitj  imbi  btrri  non  ttil  ,  nb  ifta  ,  fi  Tt- 
uut  wibi  btrtJ  ntn  mt ,  &  adco  cft  alta  \t  non  pofsit  cxiftrre  quin 

aha  dcticiat  :  quia  impofstbilc  eft  vt  co  calu  quo  1  itjus  hercs  fauus 
iit  pcraditioncm  «  Tttij  cjuoquc  hcrcs  pcr  propriatn  ajiuoncin  hc- 
resfiac    Illud  vcrb  longc.  niinus  fieri  potcft ,  vt  quis  ii.n  hcrcs  tiJtc 

Eer  hcrcdcm  fuum.  Nam  ciltn  non  nifi  poft  mortcm  fuatn  aeJcm 
abcrc  pofut :  oon  magis  fictc  quam  vcrc  potcft  ticrt  hcrcs  pcr  hcreJem 
dium  i  quia  fi&iones  dcbcnt  aptan  aJ  eot  cafus  ad  quos  ipfa  ctUni 
vcritas  aptan  poifct.  Itgt  ctnftfiiambiu.t).  D.  dc  tmerrrg.  intur.  faaend. 
qui  autcm  lam  mortuus  eft  ,  hercs  ampltus  eficaut  fieri  nunquam  po- 
teft.  Cumquc  deficicntc  pcr  mortcm  inltituto  cxtltat  condicio  vulgaris 
fubftitutwnis  hoc  ipfo  quod  incipit  vcrum  tlie  Jtccrc  iUum  ncqut  hc- 
redcm  vnqttam  fuilfc  ,  ncquc  cflc  \  nquam  polfc ,  quomoJo  iicri  obfc- 
cropotcft,  vt  condicio  quarfuit  intpkta  pcr  mortcm  tranfmittcntis  antC- 
quamvllos  adhucciTct tranfnnflarius,  poOcatranfmitfaiij  facto  Jericcre 
vnquam  po(sit)Vt  cnim  dcficcrcpofsit  condiciocam  ncccllccll  sdhttc  cflc 
&  manerccondicioncm,  fiquidein  qtiar  noncft,  dcliccic  nccprttfr.  At- 

3ui  non  cft  condicio  poftquam  luit  implcta  non  niag.s  ,  qujm  (i  cflet 
ciccta.  /.  btc  cendicit.  10.  tn  fintprinciptj  de  tondtt.  cT  imtmSh  ■  mioiuam 
implemcntum  condicionis  facit actum purum  qui crat condttionalis  ,  ficut 
&  condicionis  dcfedus  facit  nullum.  Impofsibilc  igirur  cflvtproptcr 
tranfnuilarij  pcrfonam  dcticiat  vulgaris  fubltittttionis  condicio,  quar  ex- 
ntirper  mortcm  uanfmittciltts.  Tt  quod  ruflri  folcnt  diccrectndicioncm 
adimplcri  poflc  pcr  acquipollens ,  vtmaxiinc  vcrum  cfTtt ,  ad  cas  tamcn 
condiciones  non  poflct  pcrtincrc  quar  iam  vcl  cxtitilfcnt  vd  dcfccilfcnt. 
Riirfusobiiciunt  itdcm  intcrprctcs  proBartoIo,  ius  adcrcfandi  non  iin- 
pedire  tranfmifstoncmcx/<2*  t,.  £.  de  tur.  dtlik  Ergo  ncquc  (ubftittt* 
uqnem  pofle  idctn  llluJ  ius  impcduc  ,  ciim  ius  adcrcfccndi  tatitiqux- 
dam  fubltitutieappcllctur  in  l.fiTntt. 61. f. lu/tanm. D. dt  /tgtt.  u  tunfl.  I. 
ntuiufltm.^.Q.  *d  SC.  Trebell.  Atnos  limilttcr  refpondcmus,malam  cllc 
conlccutioncm.  JJco  namque  ius  adcrcfccndi  non  impcdit  traulmifljo- 
rjcm,quiacft  cx  Icgcficut  &  ius  tranimil7ionis,cxlcgc ,  inquam ,  id  agcitte 
ncccilanonc  dcfuntfti  pcrlona  qu$  fuit  indiuiJuapcr  hcrcJcm  prn  parte 
rcprorfentctur.  Hoccnim  cft  quod  fzpius  diximus.  Adcrdccndi ius  in 
hcrcditatibus  cflc  cx  necefsitate  ,noncxvoluntatc,  ita  vt  iutcr  hercdcs 
non  foltlm  inuttos  locum  habcat,led  inuito  ctiam  tcftitorc.  At  ius  vulgam 
rubllitutionis  cft  cx  ludicio  cxprcflo  tcftaroris.Mtrum  igitur  non  t  It  cxclu- 
tli  ius  aJcrciccndi  pcr  tranfmifsionem:  vulgarcm  vcroiubftitutioncm  nvn 
cxcludi  cum  uanfiiulsio  fit  ctiam  cx  lcgc,  tattatque  nc  vlla  lubtit  ncccl- 
lltas  induccndi  lurit  adcrclccndi  intcrcohcrcJcs.  [  Tfnccnim  fubeffnc- 
ccilitas  ,  ciini  alioqui  cucmrct  vt  quar  non  adcrciccrct  portio  vacarcr. 
Nonautcm  vacat  qui  ad  deiicicntis  cohcrcdis  hcrcdcra  traniimuitui.] 
Subftitutio  autcm  fit  cx  tcflatoris  voluntatc  ,  cui  prcculdubio  ttcrct 
innuria  fi  hcrcditas  ad  alium  pcrtmcrct ,  quum  ad  ctim  rxp/cflim 
vocitus  cfTct  ex  fubilitutionc  cuius  condiciocxtttillct.  Vbi  cmmccr- 
ta  &  apcna  cU  voluntas  tcftatoris  :  lcx  non  fe  intcrponit  nifi  ha- 
ctcnus  ,  vt  catn  voluntatctn  fubltquatttr  ,  aJiuuct  tucatur.  Ccfsante 
volunUtCi  omjua  lcx  gcrit  pro  atbiuio  cuu  lcgitimam  hcrcjuatcut, 
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rntia&  quimotitur  iiuclUtus ,  legis  volunlatcm  fubfcqui  intclligitur,  nat 
ctiam  idat;crc,  yt  voluntatc  ipfius  Icx  fubfcquatur.  NcqueumcniUudterrc 
facilc poflumiu  vtinhancrem  abutantur  noftri  dtlU  Ugt.yC.it tnr.dtUt. 
Ibicmmnon  agttor  dc  tranfmifsionc  iorit  dclibcrandi  «Jc  quo  nos  difpo- 
t%  fcd  de  trsnfmifsinnc  hcrcditatis  acquilitxiurc ,  vtvocant,  fuitatu. 
Qui  cafus  nultam  habctdubitationcmtquin  potior  fit  caufaciusquifuo  he- 
rcdi  hcrcs  cxt  tcrit,  quatn  cohcrcdis  ius  adcrclccndi  obrcndcntis  cum  ius 
adcrcfccndi  nullum  fit.ncc  clfc  pofsit  in  ca  portionc  quc  lam  alij  fuit  acqui- 
(yuA.vnit.  %.hUtt*ds{*ni\U.  C.  dtfdnc.  tttttnd.  Nam  &  cadcm  ratione  rit 
vt  diti  nportc.it  in  iUaipccic  vulgarcm  qujquc  fubftitutum  cxcludi ,  pro- 
ptcr  dcfcctu  n  fcilicct  Hlius  Condicionu  ,  fi  btits  ntn  en/,  quxnonmi- 
mis  dctn.n  1.11:11  is  cui  Utia  crat  fubftitutio  hcrcs  iuit  ipfb  lurc,  c*  ci- 
m  tdittonctu  ,  quim  li  pcv  aditionem  hercs  faJttts  cffcc  Scdcaptio- 
f.i  clt  ,  VI  nen  o  non  videt ,  argunicntatio  a  tranlmiflionc  hcrcditatis 
iamacquifitx  ad  tranfmifsionc:n  inrisdclibcrandi  circa  hcrcditatcm  non- 
dum  acquilitam.Itcmqucacohcrcdc  ad  tubftitutrm.  Ab  co  qui  vocaturex 
voluntatc  uctta  adcum  qtn  vocatur  cx  volunutccxprcffa.  Nam  vcl  Uttmur 
tcftarorcin  qui  inllituto  hcrcdi  vulgarcm  lubllitutum  dcdit  cogira/Tcdc 
CrtnfmilUrio  vcl  noncogitaffc.  Sicogitauit,  vtiqucnnto  uiagis  voluitci 
prxfcjii  lubftitiirum,qiundi>quidcm  cam  dunuxat  condicioncru  fubftitti- 
tioni  adfcriplit,yiii>y?i/M/«M  nantfftt  htrtt  ,  nullaprorfus  faiUiranfmilUrij 
incnttoncqui  tamcn  xcjuc  in  condicioncponcndus  crat,  it  tcftator non  mi 
nus  pcr  tranfmiluri j.quam  pcr  inftituti  aditioricm  fubflitutum  cxcludt  vo- 
luilfct.Si  verb  dctranfiiiifurionon  cogitauit,  dcfubftitutoautcni  cogiuuit 
qucmevprctsim  vocatum  voluit ,  quatrontc  polfumus  dictrc  tranlmitli- 
riiiin  fubitituto  prsfcrcndum  cllc, fiuc  addas ,  txtncu*  ttfijittrt/'  votuntdtt, 
fuicnon  pudcatcti3;ii  iddeTCttntrs  ttfloieru  volnnldttnhquod  poftremum 
cflctfanc  nulto  abfurdius.  Non  cnim  idcgitluftinianus.vt  tcftrntium  vo- 
lunutcs  dcftrucrct,fcd  potiusvt  adiuuarct  aut  ctiam  fupplcret  in  cum  cafum 
in  quem  tcftator  ipfcnominatim  non  cauilfet.  Atquiencrtcretur  volunras 
tcftatons  (i  tranfimflarius  fubftituto  prxicrrctur.Et  vcrb  Iuftinianum  nihil 
ininuscgiflc,quiin  vt  vulgaris  fubftiruti  ius  lxdcrct,  cx  co  quoque  apparct» 
quod  de  herediutctcftamcntaria  8c  lcgitima  proraifcue  loqaitur  >  vtfig- 
nfticctnonaliocafufc  faucre  tefumcntario  hercdi  ,quam  in  quocafu  ta- 
uerct  ctiatn  lcgitiiuo  quantum  ad  tranfmifsioncm  iuris  dclibcrandi.  Atqui 
cum  faucttir  lcgitimo  hcrcdi ,  fubftitntus  vulgarisnuUus  cft,  quut  nificx 
tcftamcnto  fubftitutio  vulgaris  cffc  nulla  poteft.  Ergo  &  hercdi  tcftamcn- 
Ulio  mm  dcmuiii  raucrc  luftinianus  voluit,  cum  vulgai  itcr  fubftitutus  nc- 
moruit.  Nam  ncquc  nccclfccrat  profpici  a  Iuftiniano  in  cumcafum  in 
qticm  lam  alitcr,  acmuito  melius  ccrtioreque  iudicio  prouifum  fuiilcr  ab 
ipfotcftacorc.l  juct  enim  Iuftinianus  hcrcdis  hcrcdi:  planc  fibi  non  mmus 
qu  im  tcftatori  incognitot5f  quifquis  illc  fit.Tcftator  vcro  faucrc  voluit  vul 
gari  fubltituto  qucm  tk  coguouit  &  nominauit,quemquc  licct  inftituto  hc- 
rcdi  poftpolucrit:  non  tamcn  xquc  fucrit  poftpofituru»  hcredis  hcrcdi, 
qucm  ignorauit,3«:  de  quo  nullomodo  vnquam  cngitauit.    Nili  forte  h anc 
Iuftiniani  mcntein  fuilfe  arbitramur ,  vt  quiiquis  pctiit  tempus  ad  dchbc- 
randuin  hoc  ipfo  habcndus  iit  pro  co  qui  iam  acquiltuerit  bcrcditatc:  quod 
umcnooniu  cft.  AJioquinonliccrctipfiuahercdi  cidcmquctranfmiilario 

rcpu- 
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rcpudiare  hrrcditatc  quarpro  iam  acquifita  habcrctur.  Vt  raccam  quod  lu 
llmtanut  conftitutt  vt  ius  JcJibcrandi  •ranfinitutur  non  co  unttim  of.i 
quo  tempus  pctitum  fuerit  ad  dcIibcrandum,fcdilJo  c:tj'n  qjo  lccJioh 
hcrc$antcimprtratamdc!ibcrationem»quo  tanicn  cafu  ncmo  dixcrit  Iic- 
rcdiratcm  pollc  habcri  proacquifiu  prrfcnim  vcro  in  cxtranco.  Dcniqne 
Juftintanus  hoc  nouum  ius  &  tam  abfurdum  tranfmittcndar  in  cxtrancutn 
alienx hcrcdtutis  pcr  mcditim  ius  dclibcrandt,codcnuimcafu  mduxit,& 
induccrc  voluiflc  crcdcndus  cfl,  quo  nihil  clTct,intcrpolitum  intci  pciTunas 
tranfmittcntts  &  tranfmillanj,quodrurifmifsioncni  tllatn  iinpcJuct.Atqni 
cumvolgarisfubflitutusadcft  intcrponirurpcrfona  &:  ius  ipfuts  mrcr  tranf- 
inittcntem  Sc  tranfmiilaritm»,quia  viuo  aJhuctranfmittcntc  implctnrcon- 
dicio  vt  diximus  vulgaris  lilbftituttont< ,  &  confcqucntcr  pnmo  poft  ipflus 
uiorteni  inflantt  niSil  tim  clrquod  obftet  quominus hcreditas  tcftamcnta- 
na  iubitituto  dctcratur,anteciuam  traiifmiliario  ius  vllumacqutfttuin  vidc- 
ri  rK>ffir.Proindc  ipfam  fubflituti  pcrfonam  rranimiflario  c.bflarc  DCCdlc 
cftne  ius  illud  habcrcpoflitcontra  tcftatorts  voljnutcni,c]uod  cx  Juftinia- 
ni  cooftirutionc  habiturus  cllct  non  rcluctantc  vtihu  j jtc,  li  fubltinnns  ne- 
ino  proponcrctur. 

•   —  — 

E  R  R  O  R    O  C  T  A  V  V  S. 

2)t  IrAnfmifiitut  rtsiuntionn  inintrgrmm  tm  hrrtdtm  mtnoru  «d  kt- 
rtdttaitm  ademnddm,  muam  mtnor  repudtauityCum  adeft  i  nl  - 
gdtn fultftautmt.  Ad  l.tjuodfi  mtncr  14.  t)  .S<t 
mo/a  D.dt  mintr. 

X  hs  obicctionibits,  quar  um  mulu?  pro  Birtolo  ricn  (•  ilcnt 
ab  illisqui  tranfmilfanum  pr.Ttcnint  vulgari  fubftituto  in  ca 
-qiiaftione ,  quam  nunc  craduimisA  na  illa  cft.caquc  r.on  le 
uit  vtvidctur.momcnri.quod  bcncliciuni  rcftinitionis  in  in 
tcgnim  uanlit  ad  hcrcdcm  minoris,qui  hercditaicm rcpu- 
dianit :  adcoquc  cxclufo  vulgari  fubftituto,  ciummodo  ftt  rcs  inicgni ,  Ex/. 
futdfimmtr  14.  f.  ScMtla  D.  dt  mi»c»".(;»,nlcqiicns  cnim  vtdctut  ,vt  bcnr- 
rtcium  iurts  dclibcr.mdi »  quoti  datttrcx  /.  tmm  ia  an  iouioridut  to  C.dttur. 
deltb.  multo  mar^istranfmittatur  ad  hcrcdcm  inltiuitt ,  cxcltilo  lubftttuto. 
Quomodo  ratiocmantr  tyindr.  F acbtn.liii.^.ctniromrrf.  imr.  cap.Ci.  Nos  vc- 
10  qut  iubftimti  caufam  tucmur,  vidcamus  an  vcrum  fit  quodifttobii- 
ciunt  dc  tranftnilTionc  in  integrutn  rcftituttonis  >   Dcmdc  vrcunque  vc- 
mm  cflet»anconlccurio  dcfcndi  porfct  a  bcncficio  tranfiiiiflior.is  rcftini- 
uonis  in  intcgrum  ad  bcneticium  tranfmiflionis  niris  dclibcrandi.  Rcfti- 
tutionem  in  lntcgrum ,  quar  minori  compctnt  tranftrc  tn  iplius  hcrcdcm 
non  nego,lieut&  m  alus  ommbus  fpccicbus  rcftttutionts  citcnit  vt  ad  hcre- 
<icm  tranfrwituiitur  /.  nonjHum.6.D.dt  1»  tnte^r,  rtftit.  l.mmtr  autem.  1$.  f. 
vlt.  cumlfta.  D.dtmmtr.  Ncc  illud  rurfu?  inhcior,  fi  mmor  hcrcdmtcm 
'"•iCTofim  rcpudiaucnr  aut  cius  adcunda:  tcmpora  elabi  pafliis  lit,  polTc  il- 
•tfni  rcftitui  in  imcgruin  ad  cam  adcundam  :  qucmadmodum  c  contrario 
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i  ii  in  >  ■!  ii  hcreditateai  adiirTct,  rcflitui  poiTct  ad  rcpudundam  i.$.Sti- 
M»i«,/.t.<jVx.C«a    mi*tr*khtrtdJt*ljfn$J.i.    i  Cfivt        btrtd.  Scd 
: .  tu  incg  >  uinorii  hercdcm  rcftitui  .»  >  lcin  unegriim  ad ucrfus rcpudia- 
boncm  a  minorC  ta.tiH.  M  »uct  mc  quod  hacparte  longc  alia  ratio  cft 
nnnoris ,  alu  hcrcJj  n  ipli  ix.Miiiirem.q  ndclatam  fibi  hcredicatcm  repu- 
d  BllC»lolarjj>jJati  JCKcludit  Sc  luiu  trjact  ab  hcrcJiucc,  Idcoquecum 
ticn  p>ffi:  v:  iuucniu  lcuitatc  ductu*  cam  hcreJitatern  repu  Jiaucrtt,  quam 
(tmaiorSr conl  ilriof  fuill-t.aJircpmu;  vol.iiifct,  xquifll.nuin  cftcifuc- 
curri  a.uilto  rcfticuti  nis,  vt  aJ.icrlus  ccccradamna  omnia,  qux  incurrtt 
oblubncu  n  x-tatis,  &  inconftuUia  taciluatctn.  At  minoris  hcrcdcmin  hoc 
ipfo  calii  dtt  i  luin  uoucnt  ,  IVimum  h  >c,  quod  ininor  ipfcrcpudiauittSe- 
CUndam  illu.l,  qiojcx  repjJiauoncinterrurncccilario,  quod  minor  no» 
adiit  hcrtditatein  ncquc  adtrc  voluit,  q  tvn  etu  nrcpaduuit.  Vtenun 
tnnv>ris  au:  altcrius  cuiuilibct  hercs  nullum  ius  habcat  hcrediutis  adeun- 
dx,qux  dciundotucrat  iciau,  n  jn  ill.id  ncccilc  cft  rcpudiatam  luitTe  ami- 
nore  hcreditatcm ,  fc  I  furncit  vt  non  fic  idita  qu-miam  rcgula  iuris  habct, 
Hcrcditacem  non  (bld.n  qux  rcpudiata  fit ,  id  hcrcdcin  cranfmittinonpof- 
fe  .  fedctiatn  qux  non  fit  aJica.  Itaque  ctiamft  minor  hcrcdicaceraooorc- 
pudiaticc,  non eo minUS tamcn  ininorisiicies  abadcunda  hcrcditatc  /urn- 
iiioticrctur ,  vclob  hoc  f  jid.nqu  >d  imnor  ltcrcdirjccm  non  jdiiHet.  Ncc 
tiiitii.n  a  ittic  COmmuni  adc and  v  hcrcditacis  fuinmoucrctur  ,  fcdeciam 
ab  omniausilio  &  bcneficio  reftituciouts.  Qjomodo  eniraautquonatn 
colotc  p^tlct  in  mtcgruui  reftitutio  hcrcdi  min  <riscompctcre,qu*riuno- 
ri  tpft  nunquam  conipcmllet  ?  /.  PAtincnmt  $6.  CD.  dt  *cf*ir.  htrtd.l.\.C-i* 
"  a.  mUl,  Atqui  mtnon  huit ,  qm  hcrcdiutcm  nimquam  repudiaftcc,» 
ioliunmudo  non  adnllci,  iiulla  rcftitutiocoinpttcrc  potcrat.Non  ob  idtan- 
ttt.ii  quod  in  non  a  kundo  tactuin  nullum  lit  contraqfljd  rcftituciopcti 
pvfllt [nequcenimperpetua  cflct  hxc  ratiofi  iortcininor  paffuseliVteU- 
N  tcmpora  intra  qux  ■dirctitbiiilfct,  q.u  *.afus  hjud  dubic  adinitteiettc- 
(titatioiiciii ,  qvttuiiiiMHillum  tJvtiini  intcrtclsilict ,  quia  iutnccrctncgu- 
qcr.tiainin  noti  faccudo  intcrucnilfc  /.  t.  f.fifnid  mmttivtrf.ttfi  btrtj  Ldtt 
Vrturj.  alt/ul.ttfi  f.ptrwit.crvlt.T)  dt  ra»/r»r.]fcd  ob  cam  potifstmun  ra- 
tioncm ,  quod  hcrcdi  quanuiuncqucrt.puiliatioiiem.quc  ceuipore  exclu- 
f.is  clt  quominus  idire  polsit,  pcrmtifum  cftvcadcat  quandocunquc  l.fin- 
t*inuf).Q.dttHT.  dtltb.Si  idcircocii.n  Ufusdtci  nonpnfsitncque  vtilunc- 
quc  ncctll.na  potcftd  clfc  rcftitutio.  Qys  crgopucct  pofic  illam  clfcvu- 
lcm  hcrcdi  minotis/  Qjod  ti  hcrtdi  ininoris  cotnpctcrc  non  potcft.cinn 
niinor  dcccfstt  ncquc  adita  txquc  rcpudi  tra  hcrcditate,  curci  inagis  com- 
pctct  co  cafu  quo  nunoi  rcpudiaucrit  :   Diccs  ratiocinationcm  hanc  nn- 
,ius  bonam  clic ,  quia  cutntccutaeft  rcpudiatio  iam  cccpit  competerc  ini- 
nori  rcftttutio  qux  nulla  interueniente  rcpudiatione.non  competntrct.  Ac 
lanc  Gttendun  nOC  Cilet  non  cllc  bonam  confccutioncm,  (i,  quod  obicctio 

I»r.rfupponit,fo!a  rcptidiatio  minorit  inducerct  rcftitucioncm.  Nam  cum 
icrcs  inomniadciuntti  iura  lucccdat,vttquc  ittspetendxrcftirtmoniscjuod 
habuillcc  minor  cx  dte  factx  repudiationiStcr>niiret  in  iplius  hcreVlem  t  jui- 
ctii  minor  non  pctica  refticucione  dcccfsiiTct.  SedtaUum  iilud  cft,cx  folat 
rcpudutionc  minorisjiiafuius  pctctidxrcftitucioms.  Nara  ncquc  ininor 
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jtU*  ,  ncque  aliud  quicquam  cft  qtiod  xquiutctn  rcfUtutlonis  in  mino 
re  pofsitinduccrc  >  exccpta  lxfionc  qux  cum  rntisriiiiorcoiiicurrat,  ncc 
vnquam  audjtur  minor  pctcns  rcftitutionem  ,  ntli  li.rc  duoconiunctim 
probct,fc  fc  minorcm  cV  Ixfutn  Tuiifc  d.ltg.quod  fi  mtner.$.  nen frmptr  le». 
Vtrum  U.f.ftitndum  tfi  D.  dt  mintr.  Itg.  n*m  pefitM^u.]m  y.f.femtner  Yi.de 
twnw.  Atqui  non  potcft  dici  minor  Ixfus  cxcofoloqiiodrrpndiiucrit 
herediutcm  ctiam  qux  opulcntifiima  proponatur ,  adcoquc  c.r.s  rcpu- 
ciiandx  alia  caufa nuna fit,<[uoufi)uc faltciii  hcrcdiutts  adcundx  Uumtttn 
recipiat,  quetnpriusabicccrar.  Ncmocnim  Jarditur  rcpudiandoliercd-.tj 
tem  cuius  adcundx  volunutem  nenunc  qutdcm  habcar,ctim  multxpor- 
fintcficcaufir  ctiam  vanx  pmptcr  quas  nolit  vel  pmdcntifstinusquis  im 
pltcarc fcnegotiishercdtutisquantumlibct  locuplctn  &t  lu:r«fx,uccctii- 
quam  prcfcribi dcbcat  cur  hcros  dTc  nolit  l.q.D.td  SC.  Trthell.  leg.fi  tn  tt 
ttmtMU  xi.f. vlt.D./i  fuu  omtjf.tuuf.trslsm.  Ctim  igirur  ponamusm  n  mo- 
dorepuduum  c(fc  a  mmorc  hcreditatcm  ,  lcd  ctum  dcccliilil  illum  poft 
repudiationcm>hcquc  folum  antc  pctitaui  in  intcgrum  Kflitutioncra ,  lcd 
quodmagis  cftanrc  declararam  volunutcm,quod  hercs  cffc  vcllctqto  l- 
quccum  rcpudiationti  pccmtcrct ,  Opritna  cirtc  confcci*tiu  i  It,  quamtus 
potuerit  iple  rcftuui  fi  hcrc*  ficri  vofiiiiTet,  non  idco tamcn dandam ipfiui 
kcredt  reftitut toncin  ,  quando  polt  rcpudiationcm  minor  dcccfiit,non  ma- 
gvtquain  ft  an*c  rcpudiationem  dccclsificr,  qtita  non  nugis  vno  quan*.  aho 
caiu  brfus  dici  potcft :  Vnoqucdcmum  tllo  cafu  pollct  minoris  hcrcs  turs 

fctere  rcltitutioncm  fi  minor  dccelsiflct  volunutc  lua  dcclarata  ,  qitod 
rreicflcvellct,  multoquc  magts  fi  in  intcgrum  reftitutionis  poftulatio- 
nem  tliqua  ratione  pixpar.iflct.  Quanquam  cnim  hoccttam  catuxquc  vc- 
rumeftdeccuifscnitnorem  hcrcdiurenon  adiu,  Hcrcditatcm  vcronon 
i<jium  non  tranfmitti,non  nmen  nocct  heredi  minoris  quod  hcrcdtol  IK  a 
fttidita,  quomam  ca  nonaditio  vtitadicamcxfola  repudiationcnafci  in- 
tclligiuir.qux  llnon  tntcruenilVct  vtiquc  hcrcditatcm  adiilfct  minorquatn 
idirc  6i  voluiirct  cV  potuiiTct.  Indcquc  fit  vt  dubiuri  non  pofstt  qtiin  lefiu 
fucntmlnorcain  h<  rolitatcm  rcpuaiando,  quampoftmodum  ftbi  acqutrc- 
rc  vo!uit,nec  tamcn  potuit  proptcr rcpudiattonem.  Atqui  hocipfo  quod 
tc  minorflf  lxfusfuit ,  ccrtuffl  cft  cUm  in  intcgrum  rcftiun  potttiflc.  Hoc  i- 
gitur  vno  dcmum  cafu,&  alio  prxtcrci  nullo,  tatcndum  cft  hcrcde" Blinoi  is 
poft  rcpudiationem  dctuntti  cx  autoris  fiii  pcrfona  in  mtcgrum  rcfltrui  pof- 
le.  Alioqui  plus  iuris  habcrct  minoris  hcrcs  ad  pctcndam  rcOitutif.  ncni  co 
cafu  quo  minor  cxpicfsim  hcrcdiutcm  rcpudiauctiqtum  fi  idcm  n.inns^. 

Sie  adita  nequc  rcpudiata  hcreditatc  dcccft ifscttquod  tamcn  fanc  perqi\itu 
furdum  torct.  RcpudiatKi  tnim  fi  altud  nihil  coufidcrcs  laccrc  dcbct  QtiO 
minux  non  quo  magisadmltutur  ad  hcrcditatcm  fiuc  trincriitic  minoris 
heres.Neque  huic  noftrx  <cntcnti«contrarloni  cftquod  cxScxuolapaului 
fcribit  in  d.  I.  qutd  fi  mtr.rr  14.}.  SttueU  dt  mmer,  Si  quisiuuenilt  lcuiutc 
duc^iu  omifcrit  velrcpudiaticrit  hcrcditatem  vel  bonorum  pofscfrioncm 
fiquidcm  qmnia  in  intcgro  fint ,  on  nimcdo  •udicndum  ctst ,  ft  veriistn 
dmrac%a  "hcrcdiute  cV  ncgotits  liniti»  sd  pccuniim  Itrboribus  fi -bf.if.tti 
partam  vcniat  repeUcndum  cfsc  ,  mulUfue  ftniui  tx  h*tt»u(*  htreden 
nwiiTtj  rtfttiutndum  tfit.  Etli  cnim  vltima  hxc  vcrba  vtdcntur  pix- 
ferrc  in  hacfpccic  minonc  cuoquc  hcredcm  rcbus  omnibus  integTis. 

n  ij 
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rtftii  :     J  "  cui.ua  fobftitutum ,  tarcctfi  parcms  cV  dihacihus  qua«« 
n  »  i  ipfc  reftttiierctiir  j  Attau.cn  iaulis  rcfpcnfio  til  ncu  pcilc  Pauiarn 
vclScxuotam  iu  intelligi  vt  ad  JanJa  n  min<.  ris  heradi  tctiituuoncinnoft 
imt  ncctilaria  ca  oii.r.ta  qia.  nct.c  ll.uu  tiltut  aJ  tmtiorcm  qfmii  rcfli- 
tucndutn  i  Alioqui  lactbus  minoris  hcrcs  qu&iu  minor  iple  reftituctctui, 
tjnod  Paulus  Jifcrtc  ncgar.   Ergocrun  iola  minorisrcpodiaUonoBfltcitf 
\r  pcflu  rcftitui  tanquam  lxliis  ncc  li  oninia  in  tmcgro  ftnt,  fmon  ctiatnil- 
'  i.l  l  .iKi:n..t  .:  n.iut.r  uicat  \ cllc  fc  tcliitat  «Jucifus rrpudtationcm,  aut 
quodcrfcctii  iJcineft,vcllclclicrcdcmctlc  :  Hoc  ipium  qucquc  iutcrne- 
ntllc  poftcnJum  cft  quottcs  qn.t :  mr.is  ,  A«  hcrcs  nnnons  rcititui  pofllt, 
l  .  :;ciicrali  illo  ncc  vncjuam  lalio  bivcardico,  Tcrmincshabilcsfcrriprr 
cilc  liippontndos.  Ncc cii  quOd qujj  rcplicct ,  A  J  con  Aitctcndain  candcin 
ratioucin  minoris  &  licicdis  ipfius ,  pollc  fulficcrc  «t  dicamus  non  ahtci 
rcftitucndum  cllc  minor:s  htrcJcm  ,  cjuain  itrcftttut  ipfc  &:  hcres  cflc  vc- 
ht.  Kam  licct  hoc  oronimodo  rcquiiatcr  ,  cjuia  non  nifi  pctcntf  refti- 
tutk>nerudatprxtor,nccmlici  qui  hcrcs  cifc  vclit  ouotics  roftkonopc- 
titur  ad  bcrcditatem  acquircndam  cju.r  iuci.it  onuilavcl  rcpudiatfe  unc re- 
tiuncm  quis  pctat  proprio  notiunc  liuecx  dclundt  pcrfona.Si  umcn 
linc  hercditario  cc  cxpcrfona  dctinicti  pttatur  rcftitutio ,  illudcriam  om- 
tiino  rcquiritur  ,  &  aiitc  n  tuiia  ,  vt  tpli  Jctuntto  compcticrit  ii»  pctcndx 
1  cftiuitiunis  ,  ac  proinde  in  ncctiTarium  antcccdcns  vt  Ixfus  fuiffc  probc- 
tui  ,  Lrgo  &  vtvolucrit  ipfc  mutato  conlilio  licrcs  eitc.  Nequc  lufhcit, 
qi.o.l  vcllc  p  ttu-t.:,  Ni:t  tK.:ci.:i.t  illj  iit  .ucLtin  JcJuctalit,quoniam  aho- 
qui tnoricnJo dciiit  poifcvcllc.  Atvbiv.ii  .it  ic.ia-Viru  cx  co  inftanuic 
pcr  tcpudiationcm  Ixwui  Cuifie  oltcudcrit  ,  non  tacitmorsfupcrucnieas, 
\ t  ius  p-tcndx  reftitutionil ,  quoJ  larlto  pcpcrit  cxtinguatur ,  quominut ai 
minorti  ItcrcJem  tranlmittipoflit.Qnadc  rctamcn ,  idcftdctotohocin- 
te  iranfiniticnd*  licrcdicatts  non  aditx  aut  tranfmtttendx  rclfitutionis 
ad  hcreditatcrn  adcundam  ,  li  qois  j*Uiro  (cnc  volct ,  icgat  qux  fcripfunus 
Lb.  14.  ttnucl.  rjp. i.Nlik  cntni  tJ  t.iimuii  agimus  vtoftcndamus  quomo- 
doaccipicnduin  lit  quod  volunt  nollri»  luspctciidx  rcllituuonis  adherc- 
ditatcui  adcundam  tranfmitti  in  hcrcJcin  minoris  ctiam  in  pcaunoUciaai 
vulg.irisfubftituti,iicquciii  fallat rcfponfuro  dlud  Pauli  quodmodo  tntcr- 
prctati  fttmus.Iatn  vctb  vidcaiiitu^»  cx  tfto  antcccdcntcpoflit  infcrriquod 
iidcm  tllt  tnfcrunt,  Ergo  bcnclicium  lunsdclibcrandiquoddaturexaU* 
ium  m  annjititribin  ,  ttaflftnittctut  aj  hcrcdcm  iufttutti  cxclufo  fubftt- 
tutu.  Apparct  autcm  viciofain  clle  collcctionctn,  quoniam  longc  diuctla 
cfl  ratto  ciui  traiilntifli  onu ,  ijttx  iit  bcnclicio  rcititutionis  in  intcgnsm,  tc 
eiusquxfineicftitutioae.   Rtflituuonis  nauiquc  uts  propnum  illudcir» 
quod  ck  fonus  tpfc  nomiiiisdcnionitrat,  vt  cx  omm  partc  rcponai  omnta 
in  pnftinum  fiatutu,  quartuir  pcrnacuram  iuntquc  potcfiatcm  tserj  po- 
tcft  d.  I.ynedfi  >ain»r.f.  rrjlnntu  Lvr.it.  Ci&M  rtpitt.tju*  fimru  tn  tmdit.tru»* 
ttgr.rtnu.  Atqin  fi  iinnor  l.trcs  i:.l,:tu:i:s  mimquain  hcrcdtutcm ropo- 
dullct ,  finc  dttlfio  cxcluiiilct  lubftttutum  vulgarem ,  quanJoquidcm  cer- 
Oim  cit  fubfiituto  mtllum  cllc  locum  quanJtu  infiitutus  ajitittti  potaft.  Er- 
go3c  cii  ti  icpuJiautt,  quamutsca  rcpudiationc  totumms  adcundxhctc- 
ditatisanufcrtt,  Sc  amittcndo  tnflftulciit  infnbflitutuin,  tum  tamcn  poftca 
jtcituuiioclatur  iiut  llu  t p fi  miiiciri  fiuc  ipilt»  hcxcJt  ad  hcrcdnatci»  ad- 
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euiidarnquarfueratrepudiata,  rccurrit  adminorcm  ciiifve  Iicrednn  vi  &• 
poteffatc  rcftitutionis  iHud  ipfum  ius  quod  repudiatio&  Lxfio  abfrulcrat. 
Proindc  ncc  mirum  illud  cft ,  cxdudi  fubftitutum  poft  rcpudiatior.cm  eo- 
demipio  iurc  quo  pcr  aditioncra  faiftam  ante  rcpudiationctn  cxclndcrc- 
rur.Adc6tvt  quamuis  intcrim  adicrit  fubftitutus  cx  fubftitutionc  [ncc  cnim 
obidfolum  adirc  prohibctur  fubftitutus,  quodaducrfus  rcpudiationcm 
pofsit  adhuc  minor  rcAitui ,  nc  cx  inccito  rcflituticnis  pcndcat  ius  quod 
pcrfcccrtumeit,  fuccclsionis]  non  tarocn  dcbcat  ea  rcs  noccrc  mmori,c- 
iufvc  hcrcdi  ,  quominus  audicndus  iit  pctcns  rcftitutioncm  ,  duutmwdo 
/int  omnia  mtcgra ,  id  eft ,  dum  nc  adhuc  diftra&ar  fint  a  fubfl ituto  rcs  hc- 
redioriar.  Quialicctprxtorcxcuiutiurifdictioncfuiuomncsin  mtcgrum 
rcftitutioncs  non  pofsit  iacere,quod  ncque  ius  ciuilc  facerc  poffetvtfub- 
ihtutusqui  fcmcl  hcics  fuit,  hcrcs  eltc  dciinat  leg.  Aitprtttt.  7.  j.fcd  ynod 
Tsptttutnus.  C.de  mmvr.  iucit  tamcn  concedcndo  inintcgrum  refhtutio- 
nem  vt inftitutus  minor  ciufvc  hcrcs,  qui  pcr  aditioncm  iicrt  hcrcs  ampliuc 
non  potcft ,  vtilcs  adioncs  habcrc  dcbcat ,  dircctafquc  lubflituto  dcncgan 
opottcat,  vt  cftectu  ipfo  inftitutus  pro  hcrcdchabeauir^ciuivchcrcsnon 
autcm  fubftirutus.At  tranlmifsionis  iurif  dclibcrandi  aluratiu  cft,quianon 
rctroagitur  ad  tcmpusquo  inftitutus  adircpotmt,  vt  hcrcdiusatranfmilu- 
ho  adiu,iam  indc  ab  ipfo  tranfmittcntcaditavidcatur.  Idcoquc nonim. 
pcda,quonimus  fubftitutus  rranfmiilarij  iusquodrcvcraillcpra:uenit,cf- 
icftuquoquc  ipfoprarucniirecxiUiihctur,quutranfmi(1arij  iusnon  incipit 
njlicxquodieaduthcrcdiutc  liercdis  mftituti ,  fubftituti  vcrb  iusincipit 
cxqoo  inftanti  mortuus  cft  hcrcs  inftirums ,  fa&a  um  tu  pura  lubftitutione 
pcr  implcnientum  condicionis  quod  contingit,viuo  adhuc  cV  moricntc in- 
ifitueoJEtconfccjucntcrlubftitutum  tranimilurio  iuris  dclibcrandi  praefcr- 
ri  non  modb  xquum  ,  fcd  etiam  iuris  rationi  omnino  confcntancum  cft: 
Poftponi  autcmualiuillariorcftitutionis  in  intcgntm,fi  italibcatappclla  . 
re  ,dummodo  tar.icn  in  co  fintomnia  vt  in  intcgrum  rcftitutioncm  ad- 
miuant,id  cft,dum  ne  iint iani  diftracSx  rcs  hcrcdit ariar.  d.  %.  SctutU. I.  vlt. 
C.derepud.vti*tjh».bered.d<:  cuius  ctiam  lintcntu  alibi  fcripfimtti. 


E  R  R  O  R  NONYS. 

De  fenienttm  l.vnit.C.  dt  hit  fui *nt.  «ptri.ubul. ijuid  ncui  in- 
duxtni  um  ttrcs  brrtdiuter  fu*m  ttrtet  l(g*i*  &  fidct- 
ttmmtjfi».Ei  dt  xurt  rttuf»ndt. 

'Vb  1  T  a  v  1  aliquando  quid  noui  fucrit  indudhim  ca  Impc- 
Fratorum  Theodofij  flc  Vaientiam  conftitutioncdcquaiam  m 
Iprxccntibusdicercccrpimus  6t  quar  cxtat  in  /.  vnit.C.  dekis 
' fui 0n1.sptrt.mtul.  Nam  quod  pertinct ad  liberos  primi  gra- 
'dus  a  patrc  inftitutos,de  quimis  prtorc  loco  lcx  loquitur ,  ccr- 
rtrai  cft  ft  in  poteftatc  cffcnt ,  iam  olim  ita  ius  fvtiilc,  vtpatcrnam  hucJita- 
tem  iurc  fuitatis  tranfmittercnt  ad  hercdcs  quofcunquc  ctiam  cxtrancos  nc 
duaj    r\^Qta<\cmt%.l.\.Cd*mr.dtlib.Upud  btfits.l.C.dtfuUef  /tpi.Cam! 
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lamen.  Thcodofi j  conftttutio  non  aliud  ius  liberis  a  patre  inftimtb  rrtkiaf» 
q-.um  vt  jntm  hcredttatem  ad  fuoj  untum  dcfcciicientcs  tranfmittant:Itaq, 
aitciutruni  ncccfiarib  diccndam  vidccur.  Vcl  de  cmanclpatis  duntaxat  intd- 
ltgendiciTe  haeparte  eonltitutioncm.  Vcl  fuorum  hcrcdum  tus  fuidc  irn- 
«unutum.quod  poflcrtus  dici  certc non  potcft,  ciim  apparcat  e  contrario  id 
agcrc  Impcratores  vt  liberorum  ius  augeant ,  corum  faltem  qui  funt  ad  ter- 
twm  vfque  gradum.  Atrurfus  qtiodadalieslibcrospcninet,inremotiore 
poft  prinuim  gradu  confticutos,  vel  a  matrc aut  auo  proauoue fiue  paterno 
fiuc  matcrno  inftitutos  difticile  ctiam  vidctttr  diccrequbd  nouilmpera- 
torcs  induxcrint.  Nam  fiuc  inftituti  drcnt  libcri  ex a(Tc,poterant  iurc  com-< 
niuni  hercdcs  fieri  ctiam  antc  apcrtas  ubulas,  quia  lex  Ittlia  de  caducis  non 
pcrtinebat  ad  hcrcdcs  cx  affc  inftitutos ,  vt  probauimus  ltb.yC»nitD.C4f.i&. 
tx  l. 1.  $.  vlt.  D.  dt  mr.t^ fttl.  igntr.  &  Vlpian.  in  frdgmtm.tit.  X7.i1  csdne. 
inprmeip.  Siuc  cx  partc  tantiim ,  adhuc  tamcn  potcrant  adirc  claufis  tabulis 
non  quidcm  ex  iurc  communi,  fed  quia  lcx  Iulia  &C  Papia  erubucrat  iugun 
fuum  imponcrc  libcris  vfquc  adtcrtium  gradum,vt  Iuftiniinus  rcfcrt  m 
Itg.  vmc.C*d.dt  tddiie.titltnd. i\((\uc  fcrtiaucratiusantiquum  vtfcribit  Vlp. 
tn  ttt.  dr.e4dnc.Sc  conftat  tx  d.  l.yCtd.  dt  iur.dthb.vhi  Gordianos  hanc fie- 
rcduin  ex  a(Tc  aut  cx  partc  inftitutorum  diffcrcntiam  lic  cxplic*t,vt  dicar 
filiuin  a  patrc  inrtitutum  cx  a(Tc,ctiani  claufls  tabulis  hcrcdcmpotuifTccxi- 
ftcre,  inftitutum  vcrbexpancnihilominiUftatimfuumei  heredcmtxn- 
tiifc,  Non  quafi  hcrcsctiam  noncxtiterit.fcd  tantum  cxiftcrc  potuerit» 
quicxallcinflttunisfitit ,  Vcntm  ad  (ignificandum  acquifitionem  hcredi- 
tatis  in  fuo  hcrede  cx  a(Ic  inftituto  poffe  volunuriam  clTc  ante  apertas  quo-^ 
<juc  tabutas,  in  eo  aatcm  qui  tucrit  inftitums  cx  partc,  nullam  cfle  polTc  rrt*" 
)i  qarticnccclTaria  ,  &  cx  itirc  (vt  aiunt)fuitatis.  Quid  igitur  cgcbant*ilU 
conrtitutmne  lihcri  vfqi  c  aJ  tcrtium  gradum ,  fi  ubulanim  aperturam  ex- 
pcJbrc  ixffl  eogctanturl  Atqui  noncxccditconrtitutiopronepotcsjam 
crgo  its  prouifum  fatis  cllc  vi.icbawr  pcr  lcgcm  Iuliam  Papiam  >  qux  per- 
fonasiptorum  cxccpcrat,  nc  antc  apcrtas  tabulas  hercdes  efle  prohibc- 
rcntur.  SeJu.ncn  poftca  compcrinon  co mintis  vtilem adcbqucneccfla- 
rumfiiillcconftitutioiicm  vt  liberts  non  qutdeai  fins  hcrcdibus,fcd  cartc- 
ris  fiota  patrc  fiuc  a  matrc  fiuc  ab  auo  liuc  i  proauo  aut  paterno,aut  nu- 
tcrno  iuflitutis  in  unincm  cucr.tum  caticrctur.  Citm  tacilc  polTct  continge- 
rc,  vt  coquonuc  cafuquopotuifllntad-retamcrknonadiiflcnt,  aliquare 
impcditi,  rurfumque  vc  nec  adirc  poflcnt  ante  aperus  tubulas,  forcaflc 
quod  ignorarcntan  cx  aflc,  an  ex  p.irtc,  autfiex  part«  >exqoanta  fcri- 
pti  elTcnt.   Quifquis  cnim  hcrcdiutcm  fibi  acquircrc  vuJt  per  aditio- 
nctn ,  cum  neccfle  eft  deiurc  fuo  certum  cilc ,  Itg.  f*i  htrtdusttm  19.  ieg. 
htrtt  inflttntnt  31.    D.  dt  nefntr.  btrtd.    Atqui  fccit  conftirutto  non 
i\  liim  vt  libcri  poflint  hcrcdes  ficri ,  daufis  ubulis  ,  fed  ctiam  vt  citra 
aditioncm  8c  ipio  iurc  facti  hcrcdcs  intclligantur  ,  quantnm  ad  hunc  ct- 
fcdum  vt  herediutem  traufinittcrc  poflintad  fuos  dcfcendci^tcs  ,  Ct  eairu 
fibtacquifium  cflc  defccndcntcs  vclint.  Multum  ergo  ea  conftitutione 
fuit  additum  iuri  quod  antca  in  huiufmodi  perfonarum  fauorctn  obtine— 
bat.  Vult  enitn  conftitutio rtlios  fcu  filias ,  ncpotes  aut  neptes  >  pronepo- 
tesautproneptesapatre  vel  matre  ,auo  vclauia ,  proauQvel  proauia,  icri- 
ptoi  hcitdcs ,  Licct  non  fint  inuiccmfubfiiuiu,icit  cumemaocis  feu  fo- 


DECAD.  XXXIII I.  ERROR    IX.  4,,- 
U  fint  inftituti  &  antc  apertas  tabulas  dcfun Jli ,  liuc  fc  noucnnt  fcriptus 
hcrcdcs,fiue  ignoraucrintin'liberot  fuos  cuiufcunquc  iint  fcxusvclgra- 
dus  dcrcli&am  fibi  hcrcditariam  portioneni  polfc  tranfmittcrc,  metno- 
rataTque  pcrforras  ,  fi  ramcn  hercditJtem  non  rccufant  nulla  huiufinc- 
di  prxfcriptionc  fibi  obftante,  eava  unquam  dcbitam  vindicarc.Quod  nos 
fupradixtinusficaccipiendum  eifc  vt  huiufmod:  perfonx  in  poftcrosfuos 
tranfmittant  hcrcditatem ,  non  quafi  acquiiendam  ,  fcd  quait  acquilium. 
Exemplo  ctus  quod  iidcm  liipcratorcsiamant^conftitucrantdchcrcdi- 
tatc  intanti  dclata,  ncc  per  patrcm  ipfius  infantis  nominc  aditj,vt(i  infarn 
viuo  patre  dcccderet ,  poffct  nihilominus  patcr  cam  iurc  patrio  vindicare, 
quafi  lam  infanti  quxliUm  vt  fcriptum  cft  inpriina  partc  lcgis  p  wftnti 
ti.Ced.  de iur.ii hb.  Alioqui  non  dc  hcrediutc  ipfa  vei  dc  hercdit.iriapor- 
uonctranfmittenda  loqai  debuifscnt  hnpcratorcs,  quomodo  loquitur  Jcx 
&  titolus  fub  qno  lex  pofiu  cft  Dc  his  qui  dnt.Mptrt.  islt.  htrtdit.  trtnfmttt. 
fed  dctranfmtttcndo  lurc  dchbcrandi,  vt  a  Iuftiniano  facluni  fuit  in  d.leg. 
thm  tn  MntttjMtoittns  19.  fcd.dt  tmr.deltb.  Ncc  quod  Inipcr.noro  hanc  cxcc- 
ptioncm  fubiiciunt,/i  tmmtn  hettdtttttm  ntn  rttmftni,  ucercdebct  vcdc 
fblo  delibcrandi  iurctranfmittcndo  fc-nfiiic  vidcantur.  Suntcnim  ut..  lon- 
gc  ctiucrfa,  Tranfmittt  ius  dcliberandi  de  adeunda  hercditatc,  Et  tranfmitti 
hcrcditatcm  ipfain  in  libcros  fub  ca  cxccprioac,  ii  modo  eam  non  rccufcnt. 
Namimb  vero  poftcrior  hic  loqucndi  modus  oftcndit  maniicfte  trailari 
deherediutc  quaii  iam  acqui(iu,Ctun  m  hctcditatc  nondum  acquifit.t>du- 
biondi  ratio  iiiilla  poilct  occr.rrcrc  quin  iis  qutbus  dctcnetur  libcruni  ciTc 
debcretcamrccufatc  /.  nittmttti6.Ctd.dtuir.dtltk.i-i  ndtculus  vtiq.eilct 
quidiccret  iusdclibcrandi  iudcisum  tranitnitti  fi  non  tccufctur  abco  in 
qucm  tranfmittitui  jCiim  vel  nomcn  ipfum  iuns  dchberandi  prxfcfcrat  e!i- 
gcndi,hoc  clt,vcl  agnofccndx  vcl  rccufandx  hcrcditatis  ltbcitatcm.At  quu 
id  accbant  Impcratorcs  vt  hcrcditas  qux  rc  vcra  nec  adita  etlct,  ncc  ac- 
quifiu»ni!ii!omimis  in  aranfmirtcntis  libcrcs  tanquam  acquilitatranfmit- 
tcretur  ,  luit  ncceffaria  rtla  cxccprio  ,  ft  umtn  htrtdttntem  men  rtcnf» 
rtmi,  qtioniam  crat  eontra  vulgarcs  iurts  rcgulasvt  hcrcditatcm  iam  ac- 

Juifitam  licerct  rccufarc  :  Nimirunt  cxtra  eas  pct  fonas  qatbtis  abftinen 
i  bcneficium  datum  eft  aprxtorc,  id  cft  fuonim  cVncccflariorunihc- 
rcdum.  Porro  non  feccrunt  Impcratores  ncquc  uluaiunfprudcntiafacc- 
rc  potucmnt  ,  vt  cllcnt  fui  hcrcdcs  libcri  omnes ,  prxfcrtim  qui  a  matrc 
aliifquc  cx  maternahneaafccndcntibus  fcriptifitifTcnt,\thocipfodcbuc- 
1 it  lis  communicari  bcneticium  abitcntionis.  Sed  tamcn  fcccrunt  quod  fa- 
ecrc  ponicrunt.vt  aflcndentium  hcreditatcs  iis  ipfo  mre  ac  cttra  factum  vl- 
lum  acquirercntur.  Nam  dc  hercdttatibus  omnibus  iicuti  fiint  ex  lurc  ci- 
liilijitacVproarbitriociuihs  legiflator  difponit,prxfcrtim  vcrolmpcia- 
tor  qni  eft  fupra  lcgcs.  Etidcononfoluin  fuitxqiiiflimttm,  icdetiam  ne- 
ceifariuin  cxccptioncm  illam  fubiici,  dariquc  libcristranfniiifatiiseanJcm 
poteftatemrecufandxhcrcJitaiisfihercdescirc  nolint,  quam  haberetpcr- 
ibna  ipfa  qux  ttanfmifit  fi  hodic  viucrct.  Quomodo  iamolim  cratcon- 
ftitutum  in  fuis  heredibuj  tk  nccefTariis  vt  fi  patcrnam  hcrcdiutem  m  fuos 
quoque  ac  ncccffuios  heredes  tranfmmuciu ,  idem  ms abftuicndi abaui 
hcrcditatc  nepos  habcretquod  filius  habuiilet  ,  ltg.fi  qutj  filtnmfami- 
Um  j.f.i.^DM  ntfkiT.htrcg.  Quanquam  intcr  hus  cafus  diucriitas  illa  cftj 

II  iiij 


+9f>     ANT.  FAfcRI  DF  E.RROR.  PRAGMAT. 

quod  in  fuis  hercdibus  habct  filius  bcncficium  abftincndi ,  quia  etiam  in- 
iutuscv  i^norans  ac  ipfo  inre  hcres  inucnitur.    ln  cartctis  vcro  liberts, 
quibus  dat  Thcodoiius  priuilegium  trat  imifsionis,  noniden  eft  ,  quia 
quandiu  viuunt  non  fecit  cos  Thoodoiius  hcrcdcs  lpfo  iurc  .  \t  indi-  - 
gcant  bcncficio  abftincndi  f  alioqui  tranfmitccrcnt  hcrcditatcm  ad 
quofcunque  hercdcs  quantumlibct  cxtrancos  ,  quod  tamcn  conftitutio 
ncc  facit  nec  patitur  J  fcd  polfunt  illi  pro  arbitrio  tanquam  alij  hcre- 
dcs  quilibct  hcrcditatcm  vcl  adirc  vcl  rcpudiarc.  Itaquc  liberi  eorum 
in  quos  tranfmittitur  ca  hcreditas tanqua  m  acquifita ,  ne  altoqui  nullomo- 
do  tranfmitti  pofsit,  ficuti  plus  mris  inhoc  habent  quam  parcntes  >quod 
ipfoiurchcredcsrcpcriuntur,  ita  indigcnt  coiurc  Sc  fauore  quo  parcn- 
tcs  non  indigcbantt  vtltccrc  iis  dcbcatrccufarehcrcditatem  quam  repo- 
diari  fi  vcllcnt  non  poflcnr.  Quod  cnim  acquilitum  iam  cft,rccufari  qui- 
dem  &  omitti  potcft,atrcpudiari  non  potcft,/.!./.  dtcrtulit.  *D.  dtfrtttff, 
rd/ff.Eftquc  ius  hoc  mco  iudiciovaldcnouum  &  ab  Impcratoribus  capri- 
miim  conftitutioncinductum>quod  ncquc  iusrepudiandi  pofsis  dicercne- 
quciusabftinendi,fed  nouo  acpcncvt  itadixcrim,mcdionominc,uurr>'«. 
yi/idi,nul!a  aliaiuris  partc  vfurpatum  lus  cnim  repudiandi  cxtrancoru  dun- 
taxat  hercdum  cll,Ius  abftincndi  fuotum  &  ncccuariorum,  ius  feparationis 
impctrandx,  corum  qui  neccflarijtantiimfunt,  lus  vcro  iftud  rccufandr 
proprium  conim  libcrorum  qttosThcodofianaconftitutio  tranfmiflarios 
t'acit,qui  ftcuti  pltis  iuris  habcnt  qium  cxtranci  hcrcdes  incoquodnulUin- 
.  digcntaditioncad  acquircndam  ncrcditatcm.  Itaminus  quam  fuihcrcdes 
incoquod  ncquc  funt  fiji  ncquc  ncccflanj  ,  ciimncc  in  potcftate  matris 
parcntii.nucmatcrnorum  fuerint  vnquamautelfc  potucrint  ,  &  itacon- 
ftituunt  mcditim  quoddam  gcntis  hcrcdum,  quos  non  mclitls  pofsis a- 
primcrc  aut  aptius  quarn  pcr  ncgationem,(i  voccs,«ff  [not  ntt txtrtuttt^A 
cum  ncquc  rcpudiarc  pof<,int,quia non  ftint  cxtranci.ncquc  abftincrc  quia 
nonfiintfui,  vtiquc  indigcni  iurc  rccufandi  nc  inuiti  hant  hcrcdcscxca 
couftitutioncqux  non  mli  iauorc  ipfoi u  Iata  fuit.  Cuius  fentcntiz  cflcCTus 
illc  cft  vt  poft  rccufationcm  non  pofsint  tacjuam  hercdcs  cflc  obligati,quo- 
modoruntipfoiurcobligsti  fui  hercdcsetiarn  poft  abftcntioncm././iffi^*. 
riij.fj.  D.dt*t$air.  btred.  q.iiatanto  maiorem  vim  habet  rccufatio  hzc 
quam  abllcntio  ad  omirtcndam  hcrcditatcm ,  quanto  minus  iuris  hibcnt 
in  hcrcditatcantc  rccufationcm  I ibm  non  fui  ncc  ncceflarij  heredcs,  quaiw 
qui  &fui&  ncccflarij  funt.Vndc  ctiam  fit  vtliberis  illis  rccufantibus  ,per- 
ueniat  ca  hcrcditas  ad  illos  ipfos  ad  quos  cx  iuris  rjtioncpcrucnirct  fiTheo 
dofij  cenftitutio  nulla  clTct.  Cum  tamcii  abitincmc  fuo  hcredcqui  etiam 
poftabftcntioncm  nihilominiis  hcres  ipfo  iurc  manct,non  pofiu  hcrcdi- 
tas  qux  iam  hcrcdcm  &  dominum  habct  adalium  fiuc  cohcrcdcm  fiue  L'o 
ftitutum  pcrtincre,fcd  bona  tantiim  quac  tn  oa  hcreditare  fiierunt,quoinodo 
loquitur  Scxuola  in  Lex  tontrstlu.w  D.  dt  ri  indicst,  quod  Iongc  diucr- 
fum  cft  vt  a  nobis  explicatum  fiiit  fuo  loco.  Dircctas  ctiim  aciiones  habct 
quifquis  hercs  cft,(iuc  iurc  adfcrcfccndi,  fiuc  iurc  fubftitutionis,(iue  iure  lc- 

fitimx  fuccc6ionis.Quivcr6  bona  tantum  habet,fatftus  bonorum  poifcflor 
prrtorc  [qui  fuumhcrcdcm  fc  abftincutem  pro  hcrcdc  habcri  non  pati- 
tur]is  vtilcs  tantum  acfconev  habct ,  non  ctiam  dircftas,  qux  fcilicct pcne« 
4uos  firuul  6c  in  folidu  cfle  no  po6iu.Hinc  vcro  factt  cilc  arbitror  vt  The- 

odoiius 
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odcfius  conftitutionis  fux  verba  p  encralitcr  ccnccperit  ilcliberisnepoti- 
b  '  cV  proncpottbus,  fiue  apatrc,  fiuc  amatrc,liuc  ab  aur>,ftuc  a  proauo  pa- 
tcmo  vclmatemo  hcrcdibua  inftitutis,  fine  vlla  d  funiftionc  fuorum  licte- 
'  dum  &  cniancipatorum,eti.im  quod  adjntcrnam  liercdiutcn:,vt  lignilica- 
rct  lactos  hodie  pcr  eam  conftituticacm  omncs  Itbcros  eiuficm  condicio- 
nis  in  afcendcntium  hcreditatc  quahbct  tpfo  mrc  a<quircn  Ja,nun  quicic"  fiin 
plicitcr&inomnibu»,lcdquanru  adcffewtum  cius  hcrcditatij  inptfteros 
tranfmittcndac  ciuippc  cjuo<f,afccndcnt:u  hcrcditatcs  non  ruinui  tkbtsjt 
lint  dcfccndeutibus  etiamfi  non  fint  fui  hercdcs  quam  fi  fui  hcrcdcs  cfleur  fi 
l.rnm  ttfi  it.tn printtp.D.dt  inttf.ttflam.  I.firipti.i.f.  vii.D.vnd.  Itbtr.  I .  vit. 
D.dtbon.  d*mn*t.    Non  cnimplus  iutis  habcnt  fui  hcrcdcsqtram  cactcri 
libcri  ln  co,  quod  iis  hcrcdius  magts  dcbcatar,fed  in  co  umtim,qiiod  cum 
fucccdunt  nontain  ad  alicna  qiiam  ad  propnabona  vcnirc  intd  igiintur. 
Utt /uu.n.D.dt  Ubtr.tfr f,tilb.l.i.}.l4tgitu.D.de  futtrp.tdifl.Ob  i.I<\uci\ob 
fic  loquintr  Theodofius  vt  dicatpofH.  dcfccndcntcs  afccnucntisbcrcdiu- 
tefn  vindicare  tanquam  fuam  ,  qui  modus  lnqucjpdi  fuis  hc.wlibus  fo  i; 
velfattem  tnagisconuenirct,  fcd  t*n^u*mdtbt'*>n.\i  ca  n  racionetli  cxpi:- 
ir.crc  t,quc  libcris  ommbus  etiam  non  fuis  hcrcdibus  conttenircti  Ex  quo 
unto niagis  intclligtmus  vcruin  cfle  quod  nos volumus &  lam  ,  r...  ,., 
in  £rr.  4.  Detddu  hmm ,  contra  intcrprctc»  noftros  id  egilfc  Thcodofiuoi 
vthcrcoiUsuanfmiRatur,noBtanquaiu  acquircnda,fcd  tanquaui  acqtu/ita. 
Alioqui  fuilfcnt  proculdubio  diftinguendi  fui  hercdcs  abcnuntipatis,  Sc 
/icreditas  patris,  &  aui  proamquc  patcrni  qui  foli  fuos  hercdcs  liabcrc  pof- 
funt»ab  hcrcditatc  matris  &  afccndentium  maccrnorum ,  qut  fuos  hcrcdcs 
habcrc  numquam  poffunt.    Ncquc  tamcn  hoc  ita  volutr.tis  acupi  quafi 
hodic  non  plus  luris  habcat  (uus  hcres  in  patns  aut  aui  patcrni  hcrcditatc, 
cjuam  in  hcrcditate  matris  :  AbfurJum  cnim  effct  conftituttoncm  qi  c 
libcrorum  luraampltauit»  cxfquando  propcmodum  fuis  hcrcdibus  non 
luoJ,fic  intcrprctarivtfuorumhcredum[  qui  ctiamlibcri  liuit,&  hocain- 
pliu»  fui  hercdcj]iiurcftrinxcrit.  Scd  hoc  dicimus ,  quantum  jJ  crU-tum 
iranfmittcndc_  afcendentium  hcTcditatis  in  dcfccndcntcs  qtiali  iam  ac- 
niufitvj  nihil  planiinter  fuoi  &  mon  fuojhcredei  hodic  interclfc.  Nili 
quod  fui  hcrcdcs  cam  rranfmtttunt  fuo  iurc  quod  antiquum  habcnt ,  ld 
efi  unquain  fui  &  confcqucntcrctiam  in  quofcunquc  t-Atrancoj  ,  Non 
fui  vcrononnifi  cx  nouo  iurc  &  bcncfirio  conftitutionu  Theodofianx, 
ac  proinde  non  tanqtiam  fui,fcd  unquam  liberi ,  nec  in  quofcunque,fed  in 
cos  rantum  deqmbuj  confiitutio  locutacft  ,  idcft,  qui  lintcxdcfccnden- 
tibuj,tuvtncquidcmin  afcendcntej  traniiiuttcrc  lllam  pofsint  vt  benc 
contra  Accurfium  difputat  Bartolus,  licct  moucatur  malc  cx  l.i.f.fijuu 
tx  liheru.'D.  ttdSC.TtrttQ.    qtti  locus  pcrttnct  ad  ius  vctiu  quod  antc 
Thcodofiuin  obtincbat  ,  Sicut  Oc  malc  Accuruus  moucbatur  cx/.  apud 
htilts.  i.C.defuuyrjrltgtt.btted.  qu|tjdc  fuis untinn  hercuibus  loquitur, 
Nififortc  cx  hoc  ipfo  coniiccrc  vofuiniusincafuilfc  Accurfium  fcnuntia, 
vt crcdidci  it  Thcodolium  libcris  ouinibgs  dediffc  iura  fuoi um  hcredutn  m 
afccndcntium  bcrcdiutcln  quoplan.  fiiufciifit,crramc.Vndcilludctiam 
iitvcnm  hcrcJibus  corumquc  poftcris  qut  etiam  lint  iidcm  fin  cV  nc- 
oftanj  hcrcdcs  ncccffariuni  hodtc  fit  pcm.Uc  at  olim  bcnclicium  ab- 
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/ctipto  iis  aliquo  Ugato  vcl  fidcicommiflb  ,  fiuc  qubd  non  nifi  ab- 
lurdUsimc  potuilfct  ita  ius  conlUtui  vtprius  ccdcrctdies  lcgatorum  yel 
ftdcicoinmiiiorum  quam  hcrcditatis.  luque  ficuri  fauor  libcrornm  qui- 
fcms  «liquid  tcftamento  rch<2um  ctTct,  faccrenon  potcrat  vt  eo  maeii 
poflcthc.cs  cxtrancus  infl.tutus  acquircrc  fibi  hcrcditatcm  ante  aper- 
W  tabulas,  itanequcvt  ciufmodi  Icgatorum  &  fidcicommiflbrumd.es 
antc  apcrtas  tabulas  cedcrct  ,  non  njagis  quam  fi  cxtraneis  rclidom 
quid  fuitlet.     rhcodofuis  vcro  hoc  quoquc  immutatum  volcns  fauo- 
re  hberorum  conftituit ,  Non  quidcm  gcncralitcr  vt  qu*  ab  alccndcn- 
tibus  rclifta  funt  lc-ata  vcl  fidccommifla  tranfmittantur  in  dcfccndcn- 
tes.ctiamfi  lcgatarnis  vcl  fivIcicommiflariiM  dcccllcnt  antc  dksn  kga- 
g.tti  ccJcntcm  [  ita  cnim  fcq-icrctur  tranfmiflloni  Iocum  torc  ,  tametfi 
leganniis  aut  tidcicommiilarius  viuo  tcftatore  dcccffiilct  quod  ctrct 
«hfurdiffimum  ]  fcd  vt  quati  acquilita  tranfinittantur  in  delccndcntes 
etiamfi  is  a  quo  tranfm.ffio  fit  dccclTcrit  antc  apcrus  tabulas  ,  Nimi- 
ium  <i  dccctlcrit  dcfumfto  iam  tclbtorc.    Nullum  cnimahud  impcdi- 
mentum  lauorc  hbcrorum  tollcrc  Thcodofius  voluit  ,  niti  quod  lcx 
Papia  attulcrat,  non  ctiam  illud  quod  cx  iuris  antiqui  rationc  fiibcrar, 
quotics  .cgaunus vcl  hdccommiflarius  dciimctus  cfllt  viuo  tcflatorc  J- 
giturpoftcam1.hcodclij  conftitutisncm ,  fi  quid  abafccndcntc  defccn- 
dcnti  rch&um  imllctlcgati  vcl  fidecommiffi  iurc,  &  is  dcfccndens  mor- 
tuuscfletamclcgatum  vcl  fidcicommiilum  agnitum  cxtranco  hercdc  rc- 
'  li&o.non  potuuTet  ciufinpdi  Jcgati  fcu  fidcicommi/K  tranfiniffio  fieri 
incxtraneumhcrcdcm.quiaconftitutiode  iacicnda  in  dcfccndcntes dun- 
taxat  tranfimisionc  locuta  rilet.    Et  umcn  fi  quarratur  quid  hodie  iuris  fir, 
noneftdubiundumqmn  hoccafu  tranfmtfjio  fiatin  hcrcdcm  quemlibct 
qtumtun  cunauecxtranoim.   Ncmpc  pro^tcr  conftitutionc»,  noniliam 
1  heodof.,,fed  nouam  luflmiani.qux  lcgcm  Papiam  dc  caducis  omnino  fu- 
ftul.t  ,  tccitquc  ,  ?t  Icgatomm  &  fidocommiuorum  omniumpurc  rcli- 
dforumdics  hodic  ccdatnon  ab  apcrtU  ubulis,  vttcmporibus  Thcodofii, 
fedexdiemortis,  &confcquentcrvtpoainthodic  tranfinitti  non  minus 
in extrancos quofl.bct.qi^m  in  dcfocndcntes. dJ.         ,n*tm(im0.  CM 

hbusaliud  ett  cum  dies  corum  non  cedatantc  condicionis  cucntum  d  1 
^finiUtcm  a,"lui<1  r"°  condicione.  Indc  namquc  fieri  nccc/Tccit 
vt  mortuoante  condicioncm  implcum  legaurio  vclSdeicommiflario  c- 
tiam  qu'^«'tcxhbau,  nullaumenle  urvcifidcicommifs,  tranfrnifsio 
beri  pou.t,  »c  qiudem  in  deiccndaues  fi.c  Theodofianum  fiue  luft  inis 


iusfpeaes,vtbcnead  hanc  legem  Accurfiut  quo^uevidic'iBaaolo*i 
nfque  magis  communitcr  probatus,  qutrauuidern  Accorfius  parun,  con- 
iuko  contralcr,p(em  •^Uititi.^x,'J)jU$klii.& 
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Dt  Tbtidtjinru  ttsnfmtfttnt  *d  fottflsil  ;;t:jnt 
fntt<flt»ntm  pttdttiljt. 

Onun  tun^  vcx  cft  ir.tcrrrctiiino!iini''-;i  Si  pra- 
gmaticonim  poft  Aecutfium  &  Dartoluiu  i  \L:nt<.Qtd. 
dt  bu  tfntmnt.  npnf.utml.  htttd.  trstpt.V.i.  iu£  MluJ  n<  - 
uuni  quod  Tlicodofitts  ca  cunlcituiion.'  induxit  dc  afccn- 
dcntntm  heredit  jttbus  qiumtiis  non  aJitis,t jir.cn  tjuqium 
acqmiltis  indcfccndcntcs  tran!mittcndis,ncn  m:i,us  lubc- 
re  locurmfi  ab  intcftato  quatn  fi  cx  teftjincnro  fucccdatUR  Non  rjuod  vcrba 
conitirutionis  hanc  intcrprctationcin  fuadcart,  cjtiarad  illum  cafitin  apcrtc 
pertincnt  >  quo  tabulx  cxtcnt,  cV  antc  apcrtas  ubuhs  libcri  dcccfKrint,  bcj 
quuconftttuti5nis  fauor,  &.'  zquitas  non  tniius  locum  h  ibctc  vidcjtiM  iil 
pcrfonis  dcfccndcntium  ciim  ab  inteftato fucccd;tur,qLu  ;i  ficxtilliu.cn 
to  fucccdcrctur  >  Nc  afccndentium  hcreditjtciratidcntitr  qu.r  tis  dcbita  cll 
naturali  quodam  imcadcoquc  cx  voto  iplo  Sf  dclidcri  i  rv.rciitum  qtti  ciitu 
incefcati  dcccdunt  fuperftitibus  libcris,  quorum  iciunt  primas  eitc  pattCI  in 
caula  fucccflionis  intcftati,  nun  minus  ra  procul  Jubio  agtint,  vt  hbcros  lu- 
bcanrhcrcdcsquaficos  nominatim  fcribcrcnt  inteftanscnto.Atmihi  con- 
ttilcTnpcrvilumcftcamTheoduiijconltiuitioncm  Ccuti  dc  intcftati  fuc- 
ccfRoncnuIlomodo  loquimr,  ita  ncquead itfteftati  caftirn  adaptari  poflct 
Ncque  puto  um  deco  quemquam  dnbitjturum ,  aui  cj  bcnc pcropur, 
quz  proxtmo  capite  difputauimus.  Nam  fiuc  vcrba  confttttitionis  inlpic t 
nius  cx  quibiirpotifJimum  cftinfpicicnda  'v  indaganda  mcus  conftitucn- 
us,  totaconftitutio  cft  dc  his  qut  antc  apcrtas rabtilas  hcrcditatcm  tranf- 
mittunt  >  abintcftato  autcmnihil  cft  quod  detabulis  vcl  apcitis  vcl  jpc- 
ricndis  traciari  pofsit,  fiucrationcmconftiturionis  attcndmn  s ,  illaaffcr- 
tur  in  vltima  lcgis partc ,  quod  pcrindignum fitfortuiros  ob  caufas  vcl  ca- 
fus  humanos  laaudari  dcfcendcntesauita  vcl  proauiufticafsione  aliofquc 
aducrfus  auimm  vcl  proauitum  dclidcrtum  aut  inftitntum  infpctato  lcgjti 
commodo  vcl  hcTcditaris  gaudcre.  Qtiz  ratio  vcl  nulla  vcl  cet  tc  minor  cft 
(um  fucccditur ab intcftaro.Eucnit cnim  pkrunquc  vt ab  intcftato  hcrcdcs 
Ulifint  quosomnium  minimc  habcre  patcrt.imtlus  voluiflct ,  puta  liforte 
intcftatus  illcdccclfcrit  contra  voluntatcm  fuam,fortjlTis  ffiortc  prxucntcs 
cum  fc ad  tcftamenttim  facitndum  accingcrct ,  aut  tcftium  illlcnncmnu- 
mcrumiaut  deniquie  ceterorum  qttz  tam  multa  ad  iacric  ncm  tcftanicnti  rc- 
quirunrur,opportuniutem  expcctarct.  Nafh  quoddicirur,cumqui  intcfta- 
tus  morltur  tacitc  vidcri  rclinqucrc  Iccitimam  hercditatein  ab  intcftato  fuc 
<  cfliiris,tacttcqtte  illos  inftituilTc  ccnfcri  LttnfttHnmt.i.iHrii!.  /.<.  tn prtnap. 
D.dt  tHt .«Wiofl.indequc  cfle  vt  pofsit  qtiilibet  Icgirimc  s  hcrcdci  fuol  gra- 
uarc  fideicommiilb,  vr  in  iifde.n  locis  fcriptum  cir  &  in  l.*t>  txhtttdttt  u& 
dtltttt.u  ad  eos  dcmum  mtcftatos  pertinetyqui  tcftamcntum  laccrc,  cciui 
poticnt  n  lueruntf t  vltro  mteltau  niorcrcnttir.  i/tflncn  nigo  Valcrc  codi- 
cillos-abinteftato  iactos  eTramiieotcmporefa^I  lint.q.u  \  jccrun.ilias  tc- 
kaoicimuu  ucsrc  non  potu^Tct  ob  aiiqucd  nrpc-J.u.u.t.i.n  U,.c> ,  taiucti 
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fciipto  iis  aliquo  lcgato  vcl   fitlcicommiflb  ,  fiue  quod  non  nifi  ab- 
Jiiidusimc  potuilfet  iu  iu$  conititui  vtpnus  ccdcrctdies  lcgatorum  yel 
fidckomrnillorum  quam  hcrcditatis.  luque  ficuti  fauor  libcrorumqui- 
feus  aliqiud  tcftamento  rc!i_tum  cffct,  faccrcnon  potcrat  vt  eo  magu 
poflctheics  cxtrancus  inftitutus  acquircrc  fibi  hcrcditatcm  ante  apcr- 
«a»  tabulas,  itancqucvt  ciufniodi  lcgatorum  &  fidcicommiflbrum  dies 
antc  apcrtas  tabulas  ccdcrct  ,  non  rrjagis  quim  fi  cxtrancis  rclictotn 
quid  Unllct.    Thcodoiius  vcrb  hoc  quoque  i.T.mutatum  volcns  fano- 
re  hbcrorum  conitituit ,  Non  quidcm  gcncraliter  vt  qux  ab  afccndcn- 
tibus  rclicla  funt  lcgata  vel  fidcicoiumifla  tranfmittantur  in  dcfccndcn- 
tes.ctnmli  lcgatarius  vcl  fidacoininifltfiui  deccfTcrit  antc  diem  Icga- 
gati  ceJcntcm  [  ita  cnnn  fequcretur  tranfmifliom  locum  forc  ,  tan;cr/i 
leganrius  aut  tidcicommiifanus  viuo  tcftatorc  dcccfliilct  quod  cffct 
«bfurdiflimum  ]  fcd  vt  quafi  acquifiu  tranfinituntur  in  dcfccndentes 
etiamfi  is  a  quo  tranfmiffio  rit  dcccffcrit  antc  apcrtas  tabulas  ,  Nimi- 
rum  fi  dcccilcrit  dcfuncto  lam  tcftatorc.    Nullum  cnimaluid  impedi- 
mentum  tauorc  Jibcrorum  tollcrc  Tluodolius  voluit  ,  nifi  quod  lex 
Papia  artulcrat,  non  ctiam  illud  quod  cx  iuris  antiqui  ratione  fuber.r, 
quoticslcgauriusvcl  fidcicommiflarius  dcruiidusclfctviuotciutorc.  I- 
giturpoftcam  Thcodclij  conftitutioncm ,  fi  quid  ab  afccndcnfc  dcfccn- 
dcnti  rcliiitumluillctlcgati  vcl  fidccommiffi  iurc,  &  is  dcfccnJensmor- 
tuusclfctantclegatum  vcl  rtdcicommiflum  agmtum  cxtrancoheicJcrc- 
lifto » non  pbtuiflet  eiufmodi  lcgati  fcu  fidcicommiflt  tranfinifiio  fieri 
inextrancumhcrcdcm.quiaconititutiode  facicnda  in  defccndcntesdun- 
taxat  tranfmiJ-ione  locuta  cflct.    Et  umcn  fi  quxratur  quid  hodic  iuris  fe, 
noncftdiibitandumquin  hoccafu  tranimiliio  fiatin  hcredem  qucmlibct 
quantunicunciuc  cxtrancum.   Ncmpc  proj.tci  conftitutioncm  nonilkm 
Thcodofij,fcd  nouam  Iuftiniani.qua:  lcgcm  Papiain  dc  caducis  omninofu- 
ftulit  ,  fccitouc  yt  lcgatonim  &  fidcicommiflbrum  omniumpurc  rcU. 
&orura  dics  hodie  cedatnon  ab  apcrtis  tabulis,  vttcmporibus  Thcodofii, 
fed cx  dicmoms,  &confcquentcrvtpoainthodic  tranfroitti  non  roimii 
m  cxtranco-  quoflibct.quam  m  dcfccndcntes.  d.  i.  vmt.%.  immt»ifiimt  C  di 
#ji.wfl.Adieci,/«iri  rr/ifl*r*i»»,quiain  lcgati*  &  fideicommifs.s  condiciona 
libusahud  cft  cdm  dicscorum  non  cedatamc  coitdiciorus  cucntum  a\  L 
vnm.  $.finautem  aliqmd  fub  coudicione.  Indc  namquc  ficri  ncccffceft 
vtmortuoante  condicionem  implcum  Jegatario  vcl  hdcicoramifrario  e- 
tiam  quiUicritcxlibcru,nuIIaumenlr  m  vcl fjdeicommifii  tranfinifiio 
ricri  potiit,  «c  quidcm  in  dcfccndcntes  L  _e  TheodofUnum  fiuc  Iufcinianeu 
w»fpectet,vt  bcnead  hanc  legem  Accurfitu  quoqueYiditaBartolocartc- 
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D*  Tbttdi-/i*nMlfdnfmifi*nt  *d  inltflAli -juijne 
fnctrjiitntM  prtduila. 

Onsintifns  vox  c  (l  intCfprctum  ntnntVMn  &  pra- 
gmaticcrum  poft  Acenrfium  &  Bartolom  3,'il.t  mt.ffed. 
dt  bu  t}unnt.*f>e,t.ulml.  Iitrtd.  tr4»fmP:».  hl!  illtlJ  n>  - 
uum  quod  Theodomis  ca  coitftitutron„'  itiduxic  dc  akcn- 
dcntnim  herediutibtu  quamuis  non  adltiSititr.cn  unqiiaiu 
acquillm  indcfccndcntcstran(ii;ittcndiSinoii  minttl  lubc- 
rc  locurn  fi  ab  intcftato  quim  (i  cx  teftamcnto  fuccc Jatt  r:  Non  quod  vcrba 
conlticutionis  hanc  intcrprctationcin  fuadcart,  qtix  ad  illum  cafum  .tpcrtc 
pertincnt ,  quotabula:  cxtcnt,  &  antc  aperus  tabulas  libcrl  JucfKt  n.t,  Scd 
quia  conftitutiinis  fauor,  &  scquius  non  miims  locotn  h  ibcrc  ridcatm  in 
pcrfonis  defccndcntium  ciitn  ab  inteftatofiicccditi;r,q.u  n  I:  cx  ti  ltnr.cn- 
to fucccdcrctur ,  Nc afccndcntium  hcrcdiutc  tratidcnrur  qu.v  lis  dcbiu  cft 
naturali  quodam  ivtrcadcoque  cx  voto  ipfo8f  dclidcn 0  parCntlim  qui  cum 
tntrftati  dcceJunt  fuperftitibus  libcris,  quorutn  fciunr  primas  cflc  p.utcs  in 
caufa  iucccfli<  >nis  inreftati,  non  minus  id  procul Jubin  agnntj  vt  Iibcros  ha- 
bcaut  hcrcdcsqua  fieos  nominatim fcrtbcrcnt  inteftanvcnto.At  mil-.i  Ci  rt- 
traicinpcr vilum  cft  cam 'l  fieodofijconititutioncm  (lCttti  dc  intcftati  ftic- 
ccffioncnullomodo  loquinir,  ita  ncquead  intcftati  cafum  adaptari  poflet 
Necjoc  puto  iam  de  co  quemquam  dnbiuturum  ,  qui  ca  bcnc  pcrcipiar, 
qux  proximo  capite  difputatiimus.  Nam  (lue  vcrba  Conftiuition:s  injpici 
mus  cx  quiburpotiflimum  cftinfpicicnda  Sc  indaganda  mcns  conftitucn- 
tis,  totaconflitutio  cft  dc  his  qui  antcapcrtastabulas  hercditatcm  tranf- 
inircunt  ,  ab  intcftato  atrtcmnihil  cft  quod  dctabulis  vc!  apcrtis  vc  l  apc. 
ricndis  tractari  pofsit,  (lucrationcmconftitutionis  attcnJmu  s ,  iIltarTcr- 
rur  in  vltima  legis  partc ,  qubd  pcrindignum  fitfortuitas  ob  caufas  vd  lj- 
fus  httmanos  taaudari  dcfcendcntcsautu  vcl  proauita  fucccfsionc  al:6fquc 
aducrlus  auitumvel  proauittim  defidcrtum  aut  inftitiittiiii  infpeiato  lcgaci 
conunodo  vcl  hercdiratts  gaudcrc.  Qjuc  ratio  vcl  nulla  vcl  ceitc  minor  cft 
cinn  fucccditur  ab  intcftato.Eucnit  cn  iin  plcrunquc  vt  ab  intcftato  hcrcJc  s 
Uh  ftnt  quos  omnium  minimc  habcre  patcrfamilias  volttiflct  >  puta  (i  fortc 
intcftatus  illcdcccftcrit  contxa  volunutem  fuam,forufl!s  tnottc  pr.rucnti  s 
cuin  fe  ad  tcftamcnnim  faciendum  accingeret,  aut  tcftnim  fcllcnucm  nu- 
mcrum.au  t  deniqne cercrorum  qtrar tam  multa ad  facrioncin  tcftaincnti  rc- 
quirunrur,opportuniutein  expectarct.  Nafn  quodduitnr.cumqui  intcfta- 
tus  moritur  tacitc  viderirclinqucrc  lcuitimam  hcrcditatem  ab  mtcnato  fuc 
ccflurisjucitcqucillosinftituiirc  ccnfcn  l.tenficiuntur.i.iunP..      in  pnntip. 
D.dt  mr .«Wioff.indcquc  csTe  vt  pofsit  qnilibct  Icgitmic.  s  hcrcdcs  (uoi  gra- 
uarc  fideicommiflb,  vtin  ttfdc.n  locis  fcripttim  clt  &  in  l.*b  txhntdati  uC<. 
dtl*t*i.\s  ad  eos  dcwom  inteftatos  pcrtintt,qui  tcftanicr.tuiii  taccrc ,  Cutn 
poflcnt  n  >Iueruntft\ltro  intclhti  niorcrCnttir.  l"t!l  ncn  nigo  v-lcrc  codi- 
cillosab  inre>ftato  tactos  etfamfi  cotcmporcfacrl  fint,quo  tutcrtau.ilias  tc- 
ibDKimim  facwc  non  potuilTct ob  aliquod  impcdui.cman.  l.vt' ,  taiuci  i 
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maximc"  voluilfct  d.l.ttnfittMnrur.  f.r»^ri//i:quiafufricit  ad  vahditatc  codi- 
cillorii.vt  qutcodicillos  lccir,  habiicrit  cotcniporc  factione*  tcftameti  licct 
incas  anguiKai  fc  coniccertr  aut  teporis  aut  loci  vtrctcnto  iuretciftdi,  de- 
ticrit  tame  dc  tauo  teftari  polfe.  Scd  no  tacit  ca  rcs  vt  cx  voto&r  dcfidenopi 
tritfamiliai  qui  tcftamcntti  taccrc  cogttabat  cxtranei  hcrcdis  habcndi  gratia 
iplius  hcrcdnas  pcmcniat  ad  lcgitunosfuccci1orcs»MuIto  mimls,vt  in  omni 
ca<u  lcgitimc  lucccffioius  inltitutits  illc  vidcatur  qui  fuccedit  ab  intcftato, 
Ahoqui  patllSatini  diccndfl  crit  tcftatii  quoquc  dcccfliltc  illum,qui  fiuc  vo- 
lcns  (iuc  inuitui  dcccircnt  intcliattis.Quid  cnim  aJiud  cft  dcccdcrc  tcftatum 
qtiam  dcccdcrc  aliquo  hcrcdc  inllituto  ?  Atqui  conftitutjo  Tbcodofij  ea 
potiffiminn  arqnitatisrationcnititur,  Nc  contra  Jclidcriuin &  tnftitutuMi 
parcnt  ;in  iK-rcditatcs  ipfurumad  alios  quamad  dciccndentes  pcrucniant. 
Ad  illuw  igitur  dunm.n  CSluut  conftitutio  pcninet  ,  quo  tcftamciitum 
facium  lit,in  coq-.ic  mltitutui  tucrit  .ib  akcndente  illc  cx  dcfccntibus  qui 
rranfmntit  hcrcditatcni  iii  fuos  dcfccndcntcs.  Hoc cnim ca'.ii quamois  ninil 
irt  ceftaincnto  dictum  fit  de  iis  dckcndcntibus  in  quos  tranfinifiio  ttt, 
cooiec*turatarncnpictadt  •uitxvdproauitdeficii  vttn  qua  ponionc  iilmm 
fuum  qtus  hcredcni  infhttth ,  cain  iplaiu  portioncm  ad  tilij  poitcros  iie- 
rcditano  inrc  pcrucnirc  voluide  miclhgatur,vt  fiibtilifiimc  Papmianusra- 
tiocinatur  in  fpccic.  l.cnm  «um.  101.  dt  tondtt.  &  dtmtnflr.  (jr  luftinutnm  tn 
l.  eum  Mtuttfnmt.  jo.  C.  de  fdctt.  At  rurfuin,lt  eam  prjecipuc  rationcm 
inucftigarc  volumui  quat  I  hcndolium  iinpcllcrc  potuit ,  ac  propctnodum 
cogcrc  dcbuit Vttaoi  nouum  &.  ab  iplius  luris  rationc  ahcnuin iusindu- 
ccrct,apparcbit  mnnitcftius  qn.un  parmn  fubtihtcr  faciant  qui  quod  aThe» 
odofio  connitutuin  clt  cxprcnc  in  cnfum  rcftatt ,  tam  audactcr  prorrahunt 
ad  caufam  intcflati.  kationoualia  maioruccllc  potuit ,  quam  quodantta 
cucnirctpleruinquc,  vtquanumlcx  Papia  iugum  fuum  libcris  ad  tcrtium 
vfqttc  graJum  conlhtutis  inmoiicrc  citibtiillct,  libcrt  tamcn  hcrcdcs  in- 
ftiuni  li  antc  jpcit.utabuhsinorcrcntnr,  parcnutin  hcrcditatcs-artiitterent 
quippc  quas  libi  acquircrc  non  potuilfcnt  ,  Obftantc  non  tam  lcgc  Papta 
quam  ubuljruin  oblignationeperquampcrlarpcticri  ncceffe  crat  ,  vtqui 
hcrcdwfctipticffcntliue  libcri  liue  cxtranci,ic  tamen  fcriptos  ignorarent, 
cx  coqnc  adtrc  prohibercntur.Ncc  enim  vnquam  licuit  hcredi  mltitutoa- 
dircnili  quifc  inftitutum  fcirct.Idquccft  quod  ait  conttitutioin  vt*f.  ffMt. 
dtm  ptnndtgnumtft  foriutis*  ti>  C4m(ai  vtltsfu*  humsnts  &c  lorruitumc- 
niinillud  dtcV  adcafui  httmanos  perttncns,nili  quod  non  fit  finc  niagna 
pcrpctuaquc  Dei  Opt.Max.prottidcntia,vt  qui  inftifutus  fuit  moriatur  non 
fohimantc  apcrtas  tabulas.fed  pnus  ctum  quim  inftitutuinfefciat.  Id  ve- 
rocitin  eucint,  pcrmdignumfanc  videtur  tc  iniquum  vt  inoptnatus  iJlc  e- 
ucntus  adfcrat  hbcrts  iacturam  hcrcditatis  afcendcntiam,  Cum  non  fiicrit 
in  potcftatc  inftituti  antc  apcrtas  tabulas  dcfuncti,  vt  vel  non  tam  cito  naorc 
rctur,vcl  aliundc  quain  cx  apcrtura  tjbulannn  addifceret  hercdcm  fc  in- 
ftitutum  ,  vcl  dtniquc  adirct  hercditatcm  priufquam  fibi  dclatam  fiiiiTc 
lcirettob  i  Jqi  c  non  pcflit  ci  miputari  cur  non  fcccrit,  quod  vtfacerct  non 
fuit  in cius  p>  tcftate.  Eadcm  porro  miquitas    cuidcntior  cftm  legatis 
Ik  fidcicomnuffis  quar  rcliLta  lint  vni  hbcrorum  heredibut  extrancia 
inftitutis.    Nam  cuiu  catraneoc  illoi  inftitucoa  ex  partihur  lex  Papia 

non  pa- 


ogle 


DEC  AD.  XXXI  II  I.     ERROR  \. 
non  paterctur  hctcdiutcm  adirc  antc  apcnas  tabulas ,  ncc  proirulc  pruis 
ccderc  dicm  lcgatorum  vcl  fidctcommiflorum  ab  i«  hcrcdibut  pii-iUi- 
dorum.An  nun  crat  tniquura  rmcrcidcrc  kgata&  fidclco*nmri1!t,non  qui 
dcmcocaliiquo  fctipti  hcrcdcs  antc  apcrus  tabulas  dcciftiflaitf  licbac 
enimcaducahcrcdiuscumoncrclcgatorum  &  ridcicominirlurum,  qucm 
admodum  &  Icgata  ipu  ac  iidcicomarffi  licbant  caduca  cutn  fuo  oncrc 
Virip.jcr,b,ttnfr4gm.iu.i7.det*d»t.tnfin.]  fed  cu  dcmam  cafu  quo  li- 
bcri  ipfi  iidcmquc  lcgaunj  atit  fidctcommifljtij  nondum  jpcrtis  tabu- 
lu  mortut  riiiflcnn  Multo  mimis  cntni  potcrat  licri  vckgaravcl  ridcicom- 
miifa  confcqucrcntur ,  aut  pctcrcnt  ctiam  <\ux  libi  rcucu  clfc  fcircnr, 
quorum  fcihcctdies  antc  apcrtas  ubulas  non  ccfstll.t.     Vt  trgo  huic 
wiquiuti  3i  pcriculo  Theodolius  occutrcrct  ,   iuftif»imc  tonftiruit 
vt  libcris  non  nocerct  quod  antc  apertas  tabulas  deccisirTcnt  (iuc  in- 
ftituti  hcrcdas  ruiftcnt,  fiue  lcgata  vcl  hdcicoiiunilfa  rucruilTcnt.    At  ccf- 
fant  tiia  omnia  cum  nullar  funt  tabulavima  co  cafu  fi  dc  hcrcduatc  agamus* 
non  potcft  ignnrarc  lcgitimus  fucccllor  quifquis  illc  fit ,  fcd  inpriniii 
fi  fit  ex  dcfcendcntibus  ,  qaindclau  litci   hcrcdius  afccndtntis  ,  ob 
idque  potcft  illam  pio  arbitrio  quandocunqiic  li  b  i acquircrc  VcJ adcun- 
do.vel  uJtctnpro  hcrciegerendo  nudactiam  volunutc  |.  vti.  Infltt.  dt 
hccd.  <fu»!,!.  drd,jfrr.   £t  confeqicnter  fi  dccclTcnt  non  agnita  hcrc- 
ditatc  .  cft  quod  ihi  impurctur,  qu.ircnon  agnoucrit,  Ncc  ratio  vlla  c!l 
curfauorc  itberonim  ip'tus  ,  habcatur  hcrcdius  pro  ipfi  acquifiu  iplb 
iurequan  illelibi  .icquircre  viuus  cum  p.jflttli  non  noluit ,  ccrtt  ncc 
voluk.  Sl  vero  dc  ii  ieicommittis  rracli  nus  [  na:n  dclcgatis  ab  intcftu* 
to  ttfcftari  nequit  cu:n  non  pofsint   rciinqui  nili  rn  tt-lumcnto  aut  b 
codicillts  tcftanc:ito  cinfirmatis  J  ccrcum  cft  corum  dic.n  ccdcrc  cx 
inftanti  mortis  eius  pc.-fonar  quar  rideicommilTuin  rcliq.ur  ,  flc  dccuius 
hcrcdiutc  agitur  ,  atqoc  iu  in  poteftatc  tideicomintdariorum  ctfc  vt 
ftatimagant  ,  Adcbqi  c  li  priils  dcceiTrrint  quatn  cgcrintfiuc  tgcrcpo- 
tucnnt ,  liue  non  po.uerint, fortafcis  nondum  pcr  hcredcm  lcgitiinum 
adtta  hcrcdiutc  ,  nimlomtnus  tidcicommifsi  aftioncm  in  riJcicomiiiil- 
fanj  hcredes  tranfnitti  n.in  folum  fi  dcfcendcntcs  lint  ,  fcd  ctiani 
ti  afccndcntcs  omnmouc  cxtranci.    Proindc  non  putcft  dari  cafus  in 
quo  ncccflaria  fucnt  conftttutio  Thcodofijad  hcicndum  vt  ridcicom- 
mtiTa  defccndentibus  rclicra  ab  intcftato  in  ipforum  poftcros  Sc  del- 
ccndcntcs  tranfmhti  pofsmt.Nam  neque  lcx  Papia  ncquc  aln:d  quidpiam 
vnquam  obftitit  quoininus  ridcicomuuflorum  tb  intcftjto  rclfciorum  dics 
ccdcrct  ex  inftanti  morris,ncc  confcqucntcr  quomiml*  tranmiKftO  corum 
fteripofln  in  fideicommiflarij  hcrcdcs  quufcunquc  ,  Iguur  ceniiitutioi- 
fca  Theodofij,r.cc  qua  partcdc  leg.nis.ncc  qttadelidtitouin.ilsi»  loquitur, 
intetpretationcm  iliam  rccipcrc  potcfi  \t  habcat  locu.n  ab  mtuuto.Quod 
tuiii  ita  fit,  illud  ctia.ntit  c.*ifcqucn»  vt  ncquc  111  htrcditatib..s ca intcr- 
prctatio  tapi  pr.fiit.    Apena  cnim  fi.nt  vctba  Tht  dolijiilud  ipfum  in 
ooftcriore  legis  partc  conftitui  circa  tWgara  &  fidckoinu.ifla.quod  circa 
hercdiutes  conftitutum  hicrat  in  priore.   Lrgo  vd  tota  lcx.vtl  nulla  nars 
Iegis  protiahtpoteft  ad  caufa.n  intcftati.  Nun  t.  ta  vt  probauimus.    i  Vtro 
parsciusnulla.  Etfanc  hoc  vnum  egitThtodotiusvt  dcfcc:.dcntibf* 'ai  i 
vcJ hcrcditatcru  vcl lcj^tum vel  lidcicommiirunj ab  afccndctc  -c.tp.ilcut 
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j>n  ifpicerct,  nc  fi  tortc  niorcicntur  tiitc  apcrtas  tabulas  damnum  orcovl. 
lam  lcmi.cnt,  Nonetiam  vt  hacdttasaut  lcgatuni  vcl  tidcicommilTurn  iii 
omn.mod-)  acquircrctunid  cfl  in  cum  quoquc  cafutn  quo  nccfuhhtalcec 
P.ipia  accjuiri  pntt.nTct: Dcniquc lcgit  P.vpixduntaxat  non  autcin  iuriscoiu 
immiscV  antiquiobitaculuni  tollcrc  Thcodohus  voluit,  in  rauorcm  qui- 
dc  it  dcfccndentium  tcl!.inicntohonorat.ontm»lcd  tamen  ita  dcmum  li 
raucriUcccdcrct  commodo  aliornmqui  eflcnt  ctiam  cx  dcfcendcntibut. 
1  ingc  itaeiuc  adhuc  dut  arc  lcgcm  Papum  ncc  i  luftinianoruitTe  fablatam» 
fiiiumqucaitutic  vcl  ab  auomatcrno  licicdcm  inftitutum,qui  fubindcde- 
ccflcnt,  i  »n  aJiuqui.lcm  hcrcditatc  lcd  tamcn  poit  apcrtas tabulat,  &  fn- 
pci  intibus  libctis,An diccmut  locumcilenorar  conititutioni  vt  hcrcditat 
ilta quali  lam  acquidtain  hcrcdis innituti  policros  tianfuiitratiK?  Nonpu* 
to,q:na  pofi  .ipcitas  ubiilss  iu.llus  lcgi  Papi.c  locus  fupcrcli,  fucccditque 
iut  COUtniunc  quod  non  paiitur  vthcrcdicasnon  adita  tranimittatur  non 
foiu.n  li  aitquiJ  pofsitimputari  ct  qm  noadiir,  icd  ctiamltnihil,fortc  qaod 
ignonucrit  libi  dclatain  hcrcdiutcm  quantumuis  probabih  icnoranba, 
puuquod  abclfct  co  tcmporc  quo  patcrfamihasdeccisit ,  aut  quo  apcrtar 
hicrunt tabulz.    C^uiJ  rnrlum  ii  tilius  hic  inititutusdcccilerit ,  nonMdm 
antc  apcrrasubuias ,  fc-J  etiain  prhlfquuni  lcirct  mortuuin  dic  tcfbtorem 
qucm  aiihuc  viucrc  cxiflini.ib.it  ?  Aut  qtiid  itdc  iurcfuo  Jnbitabar ,  (ortc 
lufpicansicltatoremnon  hdnullc  rjctioncm  tcfiamcnti }  Hisomnibut  ca- 
ftbus,&  alns,  hquifunt  (imiles,  coniutcx  ratione  itiris  communis  non 
Ittodo  tranfmitti  non  pr.fle  hcrcditatcm  nonduin  aditam  ,  fed  nequc  adin 
abbcredc  inftituto  t.imctli  iv.axime  vclit./.firi htrtdudHm.iy.l.  ittrtpudut*- 
dd.t^./.btrtsitijh'utu4.!,i.  rjrptjf.  D.dt  «ttjntr.  btrtd.  ncc  mmus  hodie 
poft  fublaum  iluftunar.o  lcgcm  Papiam  quam  ftlcx  Papia  viccrcr.  Non 
enim  cx  lcgc  Papia  fcd  cx  uirc  communi  omnia  harc  adquirenda:  hcrcdiu- 
tis  impcdimcnta  proficifcuntur.  Si  crgo  hit  ctiam  calibut  in  quibus  adfunt 
tabula;  tcftamcnti ,  nihilomagis  ronftitutio  "1  hcodofij  locum  habct,quia 
nihil  habcnt  iliicafiisconimunccunalegcPapia,  Qtiantdminus  habebit 
locum fi ab i  n  tcft.it  o (rcccdatut  ?  Namncquc  aliqmd  communchabctlcx 
1'jpucum  fucccfsionc  mtcltati  ,nc>]uc  hoccafu  amittit  nepot  auihcredi- 
tatcni  proptcr lc^em Papi.im,  aut propra  cuontum  aliqucm  aii  lcx  Papia 
caufa  n  dcdcrirdcd  proptcr  rcgulas  mris  communis.Ncc  mtmcmnr  cx  tlltt 
vcrbis  lcg!s,/inr/r  ttoutrirti  fcnptos  htrrdtsftnt  tgntrjntrint.Kon  coitn  hunc 
fcnttlDi  habcnt  quali  omnimodo  &  indiltinctc  rranlimftionis  prtutlcgium 
libcns  hcrcjibus  inftitutis  conccderc  1  hcodolius  volucnt  ,  fcd  intclhgt 
dcbcnt  fupptilitis  vt  fcmpcr  fien  oportct ,  termmis  habihbus,  id  cft  talibus 
qualcs  cllcncccflc  cftvt  licrcditatis  prtmum  acquilitio  non  impcdiatur. 
Quocnim  colorctecillct  linpcrator  vt  hcrcditas  proipfo  iurc  acqnilita 
habcrcnir,quam  exprcila  voluntatc  fibi  acquircrc  iniiitutus  heresctiali  ma- 
ximc  voluillct  tamcn  non  potuiffet  inccrtus  nimirum  dc  iurcfuo?  Atnc- 
quc  adtranlmifsionis  pritiilecium  induceudum  illud  fufficit  vt  herechtas 
ipfafucnt  quodaiunt,  acquinbihs  cx  partc  tim  hcrcdiutu  quam  hcrcdit 
iidtitittijed  illud  prxtcri  a  rcquiritur  vtnon  polsit  imputan  ci  qui  acqm- 
rerc  potuit.cur  non  acquiliuent ,  quomodo  potcit  imputari  ci  qui  poft  a-' 
pctut  tabulas  cum  fc  heicdcm  fluc  cxalicfiuc  expattc  fcnpttmi  comperd- 
fct ,  negligciis  taiucn  tiut  in  ca  licrcditatc  acquircnda  tandctnque  pruis  dc- 

ccfsit 
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cefEtquamadirct.Ccflantc  namquc  impcdimcnto  lcgis  Papi*  poftapcttu- 
ram  ubularuru ,  ficuti  poterat  hic  inltrtutus  hcreditatcm  adirc  cx  iurc  com- 
njont»  ita&non  adeundo  vidctorvtivoIuifTc, clcvfus  efieiui   c  m  uuni» 
cum  nullo  iam  priuilegio  ad  hcrcdiutem  acquircndam  mdigcrct.  Nccil- 
lud  rurfutn  fufn*cit,vt  nihil  poffit  impuun  ci  qui  non  adtit,fi  non  ctiam  con- 
currat,  vtcaufa  proptcr  quam  imputari  nihil  queat ,  proticifcttur  cx  tufta  t- 
gnorationecui  occalioncm  id  tantiim  przbucrit  quod  claufz  tucrint  ubu- 
Lz.  Nam  fi  idco  tgnorauit  fc  inftitutum  hcrcdcm  quod  ncc  fciucritfa&um  i 
parcntctcftamcntum,  ncc  crcdidcritparentcmdcccfstflc ,  aut  liqtia  alia  dc 
caufa  idcirco  non  adiit  quoddc  iurc  fuo  dubitiuit ,  nihil  ad  hcrcdcs  fuos 
tranfmittere  potcft,nccmagisad  dcfccndcntcs  quam  ad  cMrancos.  Diccs  i- 
mo  veto  conftitutioncm  fauerc  libcris  quodad  hoc  priuilegium  rranftnif- 
lionis :  non  foliim  li  ignoraucrint  fc  fcriptos  hcrcdcs,  vcriim  ctiam  li  fciuc- 
rint,cum  tamcn  iis  qui  fciucrunt  pofsit  imputari  cur  non  adicrint  anteapcr- 
tas  rabulas ,  nimirum  Icgc  Papia  nihil  quod  ad  hoc  obltantc  libcn< ,  atit  pa- 
rcnttbus  ad  tcrtium  vfquc  gradum.  Rdpondco  taucrc  quidcm  Iibcns  ctiain 
qui  lciucrunt  fc  ir.ftittttos  nercdcs  [  quainquam  maior  crat  in  i  It  ij  ratio  dti- 
bitandi,minorquc  zquttas  iis  fubucnicndijlcd  ita  dcmum  li  dccclVcrint  ar.- 
tcapcrtas  ubulas,non  itcm  ii  poftca.Hocenim  omnino  TheoJofMI  rcqui- 
rk«  vtantcap.rrasubulasdctunctiftnt.vtquod  daufzfunt  tabulz  iuftam 
przbcat  cxcuutionc  noa  aditz  hcrediutis,  et  quoquc  qui  nihilominus  adi- 
rc pocuerat  fi  vottiilTcr.  Ideo forulTc  quod ctumli  aliundc  kiucrit qux  in  ta- 
bgiisconiincnUir,  probabilcin  umenignorantizcaufam  potcft  piztcxcrc» 
qtueJipartc  .uit  cjuibus  coiiiit:>nib.is  hcrcs lcrtpttts  cllit,  qtiz  ornnu  xqtiu 
cftictrc  iliutn  qni.adtrc  vult  5:  potcft  priufquam  adcac  Poftqiiam  vcro  a- 
pcrtzfontttbuLv  nulla  prztcxcnJz  ignorantiz  probabilis  caufi  fupcrcft, 
hcc  ft  abfcns  aperuruinubularumtcinporc  fucnt  is  qut  htrcs  inlbtutus  clt, 
poftcaquc  dcceflcrit  antcquam  apcrus  rcfcirct,  ijuoniam  abfcntia,  tnors,cV: 
alta  huiufmodi  cmcrgcntia  quzaditionem  vcl  rcinoranttir,  vcl  iitipcdiunt, 
cxtrinfccus  accidunt  noncxco  quodubnlx.vcl  claufc  hicrint  vcl  apcrtz, 
ideoquc  pcrindc  accidcrcpoflunt  ctiam  polt  apcrtas  ubnlas  c*c  pcrtndc  ac- 
tidunt  hodtc  poft  lcgcm  Papiam  fublacam.  F.t  qu anmis  1  au Jandtis  lit  magis 
quam  vitupcrandus  u,qui  polt  ctiam  quam  fciuitlc  inftitutum  hcrcdcm  ad- 
huc  dclibcrat  A:  cundatur  andcbcat  adirc  nccnc,  ft  tamcn  intcrnn  dcccdat 
nonadiu  hcrcditatcxqui  boniqttcconfulcic  dcbct,quod  aJ  hcrcdctn  ftium 
nihil  tranftiiittit.qviippcqtn  tanti  habuit  pcriculo  atnittc.lz  hctcditatis,  nu- 
iuspericulum  dubix  hcrcdiratis  inconfulto  adcunJz  cfrugere.  In  fumma 
qucmadmodii  crrarct  qui  dtccrct  Thcodolium  comttnicailu  libcri»  omnib. 
caiuraomnia  qux  olimpropria  ciat  fuorum  hcrcdtitn,tanictli  propolitionc 
hanc  reftnngcrct  ad  caufam  tranfmilsioni.,  adcoq*,hoc  ctiam  addito  tnfiht 
defcendtntes.  Ita  &  crrarcillos  fatcndum  elt,qui  putancomnimodo&  omni 
cafu  hcrcdkatem  afccndcntistranfmittiadefccHdcntcin  dcfccndetcs.  Natn 
ciim  non  trafmtttatur  unqtiam  acquircnda.fcd  uquam  acquilita,  vt  lcnipcr 
dixirruis.Idem  hoc  circt,quod  diccrcOmniiuodo  &  omni  cafu  acquiri  nc- 
rcditatem  libcris  critun  ignoranttbus,  &  fiuc  in  iurc,  liuc  in  tado  erratibus, 
aut  titubantibus,  Quod  ipfitm  umcahis  quam  fuis  hcrcdibus  coucnire  nul- 
lomodo  potcft,  qui  ciimfinthcrcdes  ftatim  &  ipfo  iurc  non  folum  ignora- 
:cs,(cd  ctaam  inuiti,&  citra  \\\m\i&&iQnc.l.tn[uu.i^  ffi.de  lib.cjr  feflh.Li  $ 
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nutfunr  tHpttefare.D.ffuif  cmtQ.e4af.tefi4m.fin1  rcfcrt  an  fciant,an  igno- 

ront.an  dunitent.  Iltud  plancno  nccoquod  poft  Dvnum,5r  Cynum  ctacut 
Bart.invlti.iiaad  hanclcgcm  qiucfcionc.Hoc  tranimiflioim  bcncficiumai 
cosquoqucdcfccndcntcs  pcrtincrc  qui  natifint  adc6q;conccptipoftmor- 
tcni  primi  afccndcntis  dc  cuius  herediutc  acitur.  Idcumquc  prorfus  conft- 
qucns  cft  ci  quod  volumus  cranfmittt  hcrcdttatcm  tanquam  acquifium  ei  a 
quo  Crali mttitur.Quid  cnim  poteft  intiTcffc  an conccptus  fit  viuo  auo  is  qui 
a  patre  non  ab  auo  bcrcditatcm  habcrc  iiuelligituriAIioqui  fi  cum  intcrprc. 
tibus  quis  fcntiat  tranfmitti  hcrcdiutcm  quali  adcundam ,  dtfficiliuj  cft  vt 
tranfmittatur  in  ncpotcm  qui  auoviuo  conccptus  non  iucrit>prx(crtiinfi 
i  ako  comndcm  intcrpictum  crrorc,  pon»s  tractari  dc  lucccflionc  in- 
ceftatitquia  nequc  nepos ,  ncquc  coenatus ,  aut  alio  vllo  modo  cr.niunctut 
dcfunuo  cifc  intclligit  ir  itle  qui  poft  iplius  mortcm  conccptus  cti.l.Tttim. 
6  &  fen.  D.dt  fuu  ej  Ugit.& l.\.$.(i  tjuu  prtxtmttr.  D.vrid.ttgn**.  Qiiiquam 
rtaiiudnilnl  vrpcrct,  poflct  dicieam  icntcntiam  ad  illos pcrtincrc,  quiab 
hitcftatofucceduiu  l \  pcrfona  proprb,non  adillos  qut cx pcrfona alteriits 
&  turc  tiaiiitmflioms. 
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De  lefidmtnto  in  ftripiU  tnttr  Iwert.^tn  quofaflA  fu pcr pAtrem 
dttttft*  hcrtdfAiu  aui  btntrum. 

MSp  R  e  s  f  mt  cckbrcs  Impcratorum  conftitutiones  de 

J^?  tcthmcntijintirlibcrosfauis.  Prima  Conftanunitn 
3  l.vlt.C.fjmtl.trctfe.  SccundaThcodofij  in  /.  bscctn- 
^\  fnhifitm*.n.}.ex  tmptrfttlt.C.dt  ttflsm.  Tertulufti- 
i  -Y\  \ if^ftfi  ",ani  m  «  cy.  cni  titulus  cft ,  Dc  ttfiam.imptr- 

ffl.j  pArenr.tn  hber.fAfl.  Conftantinuj  pritnus  indu- 
xic,  vt  mccr  liberos  omncs ,  fiuc  fui  fint ,  iiuc  cmanci- 
pati.&  (iuccx  codcm,fiuc  cxdiucriovcnianct>ra<  a 
durainodo  pariter  ad  fucccffioncm  intcftaci  vocentur ,  iurc  fcibcct  rcprat- 
{cnutiontsquod  imcr  dcfccwdcntes  in  tnfuuturn  fcmpcrlocumbabuit,  liue 

cctptum 
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captum.hrcjucimplcnjintcftaincnrum.vcl  CodicilJtU feu  epiftola  parenth 
eflcmcmorctur ,  fiue  quocunque  alio  modo  fcnpturx  quibufcunonc  vcrb.s 
Vehndiciis  inucmanturrcliaar,  ab  inreflato  quidem  voccntur  Iibcri  ad  fuc- 
<cffioncm,fed  tamen  iudicio  hmilix  crcifcundx  difpolitio  dcfun  ti  icruato 
fcnarufconfulti  auxilio,  id  clt  rctxnu  quatta  cx  l^aiuno.cuftod.atur.ct.ili 
lollenmtatc  lcgum  fucrit  dcfl.rura.  Kc.npc  quod  ad  l.beros,n6  ctiam  <iuod 
ad  alios ,  fi  qua  perfona  cwranca  libcr.s  pcrmixu  cllc  proponatur.  Antc 
quam  conftitutionem  na  ius  crat.vt  iufliccrct  qu.dcm  dcclaraunicifc  volii- 
Utcm  qu.bufcunquc  verb.s.fcd  uon  qu.bufcunquc  indicus:  vcrba  enim  nc- 
ccflana crant,vt  conftat  czLfUu.i6.ecd.nl.  Thcodomis  vcro  tiacftans  dc  tc- 
ftamcnto  impcriccto ,  ctfi  non  vult  dcfunt*i  voluntatciM  ttncrc  qux  bl  co 
dccJaratafit,fubi.cittamcn  cxceptioncm,  n,fitnterfil,t  /,ber„,  ncdubitarc 
quispo&tt ,  qum  cx  impcricetoquoquc  tcflamentoii.tcr  I;bcros  voluntas- 
confcruanda  iit ,  cuiukunquc  tandcm  tit  fexus  &.  natur* narcns  qui  tcfl.itus 
cft,vt  lootutur  Iuftmianus  in  pmfntitnt dttl*  Ntmtt.toy.  \  Ki  jpaic  tcftatur 
adairum  hot  hiitfe  a  Thcodofio  ad  Conflant.ni  kgcm.que  dc  patr.bus  tan  - 
tum  loqucbatur.  Etlicnimverbaconflitutionis  deparcntc  gcncralitcr  )o- 
quuntur,quo  nommcccrtum  cft  vtnuiquc  fcvus  parcntem  lignifican./.4.f. 
pMreniem.D.de  tn  tiu  vtcdnd.  Uc.ic  tamcn  luftinianus  vidtr  dc  fulis  patxiba* 
icnfiilc  Conftantinum,  ob  hoc  ipfuni  quod  dc  ns  tatibn  libcris  Iocutus  tuc- 
rat,qut  vcl  elfentfui  vel  emancipati ,  quonim  neutrumconucnircpotcft  li- 
bcrisrcfpcctu  nutns.autalioruni  afccndcntium  niatcrnoni.quippe  qui  ncc 
Uu»  hcrcdcs  babent,  ncc  pro.ndc  cmanc.patos.  l.+f.  sd  tefametits.  'D.  de 
hmf ejf.e0atr.tsM.f. f9min4.lnJI1t.de sdttpt.  1.:  1.   .  ,  ;  rcr.ur.nio6 
ucndi  mdicio  patris  qwam  matris,  cum  patcrnt.m  c6.'il.um  &  iud.c.u  lontrc 
tntius  cflc :  folcat  lcgibufq;  miniis  lufpcctu,  qium  matcrnii,  vt  in  tutoris  da- 
Oonc  alnfq;  non  paucis  cxcplis  v.Jcrc  eft.l  hcodoftum  tamcn  vt  idfi  iuris  in 
vtriufquc  lcxusparentceoniritucrct  rooucrc poruit  moiittq;  ptoculdubio  fa 
uor  fuccef*tonU,dcbitaqucparcntisciiiuui'oci  ludiciorcuticntia.tum  equa 
lurc  libcri  ad  vniufq;  pareuslicrcdiutc  voccnmr,  &  vmq;  parciui,].c*t  in- 
arqualis  lit  ooru  potciias,  pai  u.ncn  &  acqualis  rcucrciu.  j  pictafq;  dcbcatui 
l.+.V.dt ettr4i.fnrief.lfertpt0.i.f.vl,.  D.vnd.l.U.vlt.T). de venMtnn»'. X 
quoapparct  111  d.S.tximperfttltyS^bi  AWnpnrenttbm  vtrtufyue  ftxm,  qi  e 
m  nonnulhs  cditiombus  tanqua  irreptitia  vcl  fjltc  ftifpccHa  notjtur,onir.ino 
rctincnda  cffc ,  ncc  olij  quam  Theodofio  (i  Iuftinianum  eonfulimus  adfci  i  - 
bipcflc.  Atcumduabusillis  Conftantmi  &  I  hcodof.j  conftiit.tionibus, 
plcnqucquod  pafsim  fieri  folct,licabutcrcnturvtdiuiiia«tibtis  maqisqtuiu 
mtcrpicuntibuscgcicvidcrcntur.putauit  Iuftiniaiius4/r7..V#*r#.io7.adlii- 
bettdum  eflc  tcmpcramcntum  nc  cum  luflnnano  ipio  dici cmcnJationciu, 
vt  non  quehbct  parcntis  voluntas  qu.bulcunque  iodiciil  &  conicchnis  dc 
t      clarau  intcr'  hbcros  dcfcndatur ,  quomodo  antca  dcfcn  Jcb.uur ,  fcd  ca  dc- 
,      Bium  qux  certas  habcu  follcnnitatc» ,  noucIJa  illa  couftitutionc  prxfcri- 
t      ptas.  Nimirum  vt  fi  litcras  fciat ,  tcmptis  ficf  i  tcftamcnti  pi iniilm  dcclarcc 
fnafubfcriptioncdc.ndcquoqucfilioru  nomina propr.a  tnanu.  Tcrtio vn- 
»      cia*  exquibus  Itbcros  fcriplit  heredes,  non  lignis  numcrorum  ficn.ticadas, 
fcd  pcr  omncs  totafquc  Jiteras  dccbtandas ,  vt  vndique  darx  &  indi  bitata. 
/      conliftant.  Cur  vcro  addidit  Iuftinianus./i  httr*tfti4i  i  An  quod  in  co  qui 
_   litcras  ncfcicfoJKnius  ifta  noa  lit  iicccllarujiifliciatq-,  aliti  pro  co  (a\pbtii 
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teltamentttm  illud  intnus  follennc  dummodo  intcgris  litcris  fcnpfcrit  rton 
notts?  Ua  n.inmtlli  putant  quodprobirenonpofium.,qutanon  idagit  lufti- 

nianus,  vtGonliamini  ic  Thcodolijlcgcs  amplict,  fedpntuis  vt  cocrccn 
Citrenataii)  illain  obfcurc  tcftandi  liccntiam  cjua  carum  coftiturionum  pne- 
tcxni  parentcs  paG*i m  abntcbantur.  Atqui  conftitutioncs non  loqucbantur, 
n>fi  dc  co  qui  in  fcnptis  aliquid  difpofuiflct.vt  vcrba  ipfa  prxfcfcrunt.  Por- 
r6  in  fcriptis  ita  teftari  ncmo  potcrar,vt  alicna  manu  ncrcdcm  fcribcrc  pof- 
fct,  nili  faltcm  ipfc  fubfcripiillct ,  fi  ius  vcrus  infpicias,  at  nc  quidcm  fi  liib- 
firipliflct.tnfpccto  iurc  Codicis,  vt  conftat  cx  i.tttbtmtu.xy.Q.dt  ttft 4wi.qux 
quamuis  lit  luiliniani,  non  alia  t  imcn  tcftamcuta  valcrc  patitur»  quinicput 
vcl  manus  vcl  lingua  tcftatons  tccerit ,  iu  quo  numcro  non  potcft  contincri 
teftamcmum  aliciu  maiiu  confcnptununon  magisquam  quod  alicna  matiu 
ibOl atum  cflct.  Ncc fuit  hic partc  quicquam  immutatum  antc  Noucllam e- 
iuf.!fi  Iuftiniani  np.cui  tirulns  cit ,  V t  ipv<j»ltt.l*Tgit.f.<}Hi*  vtro,  vbi  primu 
lultinianus  induxir,  vtfecundum  prilcam  confuctudincm  liceattcftari,qux 
nihil  aliudcxtgcbat  nilivtik  tcftatoris  &  tclhum  lubliriptio  adhibererur, 
non  etiaiu  vt  hcrcdis  nomcn  ,  (iuctcftatt  ris ,  liucalicuiuscx  tcftibus  manu 
fcnbcretur,vt  ldcm  Idfttnianus  rctcrt  tn  l njiit.ttt.it  tr/l *m.o*dtn.  Itaquc  co 
tcmporc  quo  ta;tacft  duta  conftitutioNottclla  107. id  ius  obriacbat  quod 
tucr.it  conthtutum  tn  d.l.tubtmm  ,  cx  caquc  proindc  lcge  confbtutio  plinc 
intcrprctanda  clt ,  &  confcqucntcr  non  dcalio  in  fcriptis  faclo  tcftamcnto 
intclligcnda.qiu.n  quod  l.utiim  lit  a  tcftaturc  litcras  fctcntc.  Quomodo  c- 
nim  qui  litcras  nclctrct ,  iplcaut  hercdis  nomcn  fcribrne ,  aut  fubfcnbcrc 
poflct :  Sancnon  ncgopoflc  hodictcftamcimim  m  fcripnsfurri  etiam  abeo 
qui  literas  ignoret  cthi:  quactinquc  manu  nonien  hcredis  fcnbi  pofiir. Sei 
ncgoad  hxc  tcftarr.cnta  pcrtincrcconltirutioncs  illas  Impcratorum,Dcte- 
ttauicntu  irnpcxfoflii ,  ioc6quc  eontciulo  nouaoptts  turc  conftitutionci  it 
■  |.iispollctdiccrc  voliintatcm  dcfuncti  cx ciufi-.odi  tcftamcntis  tucndam 
cllc-.Ni  ramcn  non  lictcftametoagatur.fcd  dcca  fcriptura,quxnon  tamhc- 
rcdttatis ,  quatnbonorum  Jiuifioncm  intcr  hbcroscomincat,  volnit  Iulti- 
ni  nns  fuflkcrc  bbcrorcm  omnitim  [no  ctiam  vnius  cx  ipfis,  vrraalc  vokgo- 
crcc!irur]inter  quos  p.irtuio  rit,fubfcriptioncm  §.tjumvtio.d.Nouril.dt tt- 
tl4imJmperft8,Ti'nWm>m  quu  co  cafu  dc  fulo  iurc  liberorum  agi  vidctur>cV 
vtciulmodi  diuilio  mrccontracliis  valcat  magit,quam  iurcvltimarvalM* 
tis  [poftquam  placuit  valcrc  pactum  dc  hcrcJitatctcrtt)  viutnris,dmnmodo 
tcrtius  iIlcconlcntiat,&  in  cadcm  voluntatc  pericuCTCt./.t'/f.£'.*V  p«c7.]ran- 
ttnn  nbcft  vt  pufrit  valcrc  iure  tcftamcnti.  Quod  &  ex  communi  noftroruni 
fcntcntiabcnelciibit  fultusClanti  tn  f.ttfl^mtnttim.^ttd/l.i^.  vtrf.fedpont. 
Niil  quodnimispcncialitcrloqci  vidcnmr  noftri,  cum  hoc  ipfumtradnnt 
dcqualtbet  fchcdula  patris,  qux  a  patrc  ncc  fcripta  fiicnt  ncc  fuMcripta.  Si 
cnim  ponercs  patris  ichclulam  cxtarcncc  fcripram  ab  co,nec  fubfcnptam, 
qua  contmcrctur  diuifio  Itcrcditatis  cx  aliis  portiombus  quam  qu*  libcros 
contingcrcr  ab  intcftato.id  cft  c\  inxqualibus,vtiq.;  non  ob  id  folum  poffct 
\  a'iTC ,  qiiod  liberi  omncs  ctiam  cx  minorc  partc  inftituti  confcnfiiTcnr ,  it 
lubfcnpliifcnt.  Ncque  ad  hunc  cafutn  aptari  mco  mdicio  poteft  lulliniani 
conftitutio,quonia  non  eft  in  potcltatc  libcrorum,  ncque  altcnus  quam  te- 
ftatons  aut  lcgis,  \tponioncs  hcrcdttarias  conftituat ,  ncc  proinc'e  rieri  \  l.a 
pactionc  potclt,  vt  inxquales  liercduatis  partcs  ij  habcant,  quos  lex  ipfa  ex 

xquali- 
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«qualibuifacithcredcs,  cum  tcftamcinumnullunifactumcft.  Quid  enim 
ahudefthcrcditanaipartci  conft.tucrc  ,  quam  hcrcd.utcm  ipfam  huic  & 
huic  pro  partcdarc?  Atqui  hcrcditas  ncquc  per  contrauuu.  «Kque  al.tcr 
quam  pcr  teftamemum  dan  ab  alio  quam  a  lcgc  WWfoLktrtduM  \  Ccd  dt 
PMil.cinmtBUMmfup.dit.Ucccffu  ig.tur  cft  cain  fcripturam.qu*  diu.lionc.i, 
hcrcditatis  contincat,aut  a  tcftatorc  fcnptam  fubfcnptimvc  ciTc,  aut  nullo- 
modo  valcrcnon  niagis  comractus ,  quam  tcftamcnti  lurc.  Ltfi  cnim  tum 
,        quoquc  cdmatcftatorcipfofcripta,  vcl  f.ibfcnptacft.non  comag.s  valct 
jure  tcftamcnti  vcl  contractus ,  valct  tamcn  iurc  voluntatij  ab  mtcftato  nro- 
ptcrautoritatcinconftitutionum  Impcratorum  Conftantini ,  Thcododi  & 
,        Iuftiniam.qu*  ad  hunc  cafum  cxprcfsc  pcrtincnt ,  q.ubus  ccflantibus  ruhil 
,        eft  quod pofli.nus  d.ccrc  prztcr  id,  quod  iit  cx  iurc com.nuni.cx  quo  p. ,no 
,        ncmo  dixcnt  valcrc  poflc  voluntatcm.nc  quiJcm  ab  uucftato ,  qu.f  nullaiu 
penitci  habcitoblcruationcm.  Kam  &  in  voluntatc  rntcftati.teitium  qua- 
que  numcrus  aliquis ,  &  al.a  plcraquc  rcquiri.nrur,qii.r  intcrucnirc  m  fcri- 
pturapatrmntcrlibcros  non  cft  nccclfc ,  vt  fcqucnti  capitc  Jiccmus.  Ncc 
putct  qu.fpiam  cfle  hanc  inancm.iV  vcrfcalcm  tanturn  dnTmaioncm  bono- 
rum  &  hcredttatis.  Habct  cnim  opttmam  rationcm,quia  nthil  vctatctiam 
illum  qui  ex  fcmiflc  hcrw  fit  cam  htccrc  bonorum  diutfioncm ,  pcr  qoata 
lon.e"  minorcm  quatu  dimidiam  bonorum  partcni  confcquatur :  tum  non  • 
eo  minus  futunim  lit,  vt  cx  fcmiflc  lit  &  viucn  dcbcat  hcrcs:qund  non  fi- 
nuutcr  dici  pofict  dc  i!!o  ,  qfii  ctim alfct  lcgitimus  hcrcs  cx  fcmiircnon  nili 
tcttUtt  n ^t  <■  i  hcreuitar*  partcm  h.tbcrct.  I.nplicat  ctiim  contradktmncin, 
vr  quttfit  !ie;cs  cv  fcmillc ,  ncc  fcmiiTcm  habcat  hcrcditJtis,cijm  licrcdins 
ilia/itquai  facit  hcrcdcin,  m>n  ctiam  bona*,  vcl  quantitai  bonorum.Nam  cV 
cucnit  plcrunquevtc]uicx  ccrta  hcrediram  partc  fcriptus  cft  procatamcn 
partc  iubeatur  contcntus  cflc  ccrtts  rcbus  quarum  arftimatio  ciu$ panis *- 
ftimationi  non  rcfpondcat:quo  tatncn  afu  pcrindc  tcnctur  oncr.bt  s  omiti- 
bus  hercditariij  pro  ca  partc  cx  qua  fcriptus  fuit,  acli  pro  cadcm  partc  habc- 
rct  compMcntem  bonorum  pomoncmd.txfiiii  »5.  D.de  hercd.tnfi,t.\t  ap  " 
parcat  nihiloininuj  effc  illum  &  intclligi  pro  ca  pattc  vcrchcrcdem.  Lrco 
ouod  firriptum  cft  in  yiuibent.fi  midi.  C.f*m,i.t,ctft  S,  medo  fub„c,A,ur  hu,e 
f      ftnpiur*  vtl  %pftmp*rtntit  vtiimntnm ,  tnttr  oho<  ft  partttti ,  itbcrtrum  fub- 
}     fcnpno  ,  non  ita  accipicndum  cft,  cjnafi  ad  eonfirmandam  patns  fchedulam 
ouamhbct  nihil  lntcrfitan  patcr  iplc an  I.bcri  fubfcnpfcrinr,fcd  rcflringcn- 
dum  nccciTario  cftad  cam  Icripturam  quar  folam  bonorum  diuilionem  con- 
rineat.Vt  confratcx  NtueU.&.de  trteni.tj  femt!f.cap.-j.%.&  fuodftpe ,  Vndt 
fkmpu  tIld,tl.*Htk.ftm»dQ,  cr  ex  d,tl.  NiueU.  lo-.f .  <}u,m  veri ,  \  bi  cavlcni 
illa  prior  luftiniani  conftitutio  &  rcfcrtur  cV  confirnt.-ttur.Nam  caquoquc 
Conftitini  Icx  ad  quam  Irneriui  accommodauit  ius  nouii.no  nifi  dc  diuiiio- 
f     nc  loquitur,  &  dc  iudicio  familia:  crcifcunda? ,  quod  ctiam  tkultu  ipfc  oftcn- 
f     dit,fub  quo  Icx  Pofita  cft.  Quanquam  illtid  fcmpcr  caucndum  Clt  quod  mo- 
j     nuimui  nc  diuifioncm  hcrcditatii  cum  diuilionc  bonorum  confundamus. 
Etcnim  Conftantinilcxqux  patrisfchcdulam  intcr  liberos  ttietnr  quibuf- 
conquc  indiciis  &  coniccSturiifiiftuItam  ,  ilbm  quoq;  diuilioncm  complc 
ftitur.quxa  patrc  fac*ta  frt  hereditatis  non  bonorum.Lft  cnim  Icx  Bcncralu: 
luftiniani  autem  conftitutio  qua:  ad  Icgcm  Conftantmi  hoc  addit  vt  ncccf- 
faria  lit  fubfcriptio  vcl  tcftatoris  vel  hbcroruin,cft  quidctn  etiatn  gcnciuhs, 
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ii  didti  tiin  dc  patris  fubfcripti<mc  actipiatnr,  quiannlla  cft  patris  fcriptura 
t.vn  impcrficw^a  q  'tc  non  ctiam  hodie  dvfcndatur  li  habcat  fiibfcriptioncm 
tcftatoris,dummodo  talcm  qnaltm  citc  ■lianivolatt  Iufununus.id  clt,qux 
&nominalibcrorurn>5ttc-upi:s  tcftamcnti  ,  &  madtim  vnciarum  conti- 
ncattfed  non  irqiic ii  accipiatur  fcpiratim  dc  fubicriptione  liberomm,  quaV1 
doqnidcm  fola  libcrorum  hibfcriptio  nunqti.vu  (v  fri.it »  nifi  cum  agitur  Jc 
capjtril  lcbedulapcr  quam  faCta  lit  tantu.n  diutlio  bonoru.  Lrtauttq;  pro- 
ctildubio  Irncrius  in  concipicnda  difl.  *utb.  li  modo  vt  &  alus  pcrixpc,  fi 
alitcrintcllcxit»  Vt  &  in  concipicnda  AutS.quod  iw.c.C.it  ttft*m.  tjuemti- 
tncdum  dicemm  tn  Errer.o.DeCMd.fejueniu.  Vt  iam  miranduin  non  fit,ab  in- 
terprctibusqitocjitcomnibuscrratumhic  eflc  »  quosrcfcrt&  fcquitur  Iul. 
C\dr.t»S.'ttiumentum.fiu/l.l^.<{aiCa^ceX  Imcrij  Authcnticas  pro  lufti- 
mani  lcgibus  vbiqueacccpcrunt. 

L  R  K  O  R    S  K  C  V  NDVS, 
fi  w  tc[i*mtiiti fmrtmtt  mter  liberts  nullt  tijiet  tmcmenttint. 
'^£&iii!bP*t  T  s  i  lcx  Conftantim  dc  qua  fupcnurc  capitc  dixinius.gene- 
V^B^V-J  ra',tcr  nabct  valcrc  mtcr  libcros  quamhbtt  pitris  faiptura, 


uct  nominatim  dc  ttliibus ,  quus  rc^ularitcr  in  omni  vitnv.a 
intcfuti  quoq;  voluntitc  adiubcri  moris  fullcnnis  eft,/.t//|.C. 
de  todtitll.i.vlt.Q.de dotmt.cauf.mort.  luitc  Jubitandi  occalioapud  intciprc- 
tcs,  An  in  huiuiinudi  tcftamcnto  intcr  hbcros  adhibcrj  tcftcs  aliquos  Gl 
ncccllc.  Nam  ncqueTheodolij  ncq;  I1.1fl1t1i.1ni  conihtutioncs  circa  nictc- 
lfcunenta  fubiccutz »  quicqui  de  hoc  caucnt.  Nifi  quod  Iultinianus  iV»«a. 
io-7.de  tesLrn.  $mpt*f.di\\  rtqninttcllcs  in  patns  vdiiutcetiamimc  Iibc- 
ros  facta»  quantum  ad  ra  quae  pcrfonis  cxtrancis  rclicta  propouunturthot 
ipio  vidcttrr  inmicrc  nd  oblcDrc  quantu  ad  ipfos  hbcrcscullis  teftiboiopus 
cllc.  Atq;  im  vtilgointerprctcs  nuflri  ratiocinantur,quos  ferc"  oinncs  vidco 
m  hanc  icntcntiam  tuacnire»  tcflc  Andr.  ti  ijrll.  iib.iprsll.ebftr.t.ui.  Sotus 
intci  cos,qui  prjfcipnc  funt autoritatb,Iacobus  Cuiacius  contulttfioQe  pn- 
ina  contrariam  lcntcntiam  induxtt.  Nt.n  poilc  voluntatein  patris  valcrcnc 
quidcm  intcrHbcros  d  non  habcat  tcftiuni  (blknnitatcm  ,  quippc  qua;  tsni 
necctfaria  eft  a.i  tcftamenti  vuii.iiutt,  vt  ipfum  ctiain  tcfutnenci  noincn  ab 
ca  fluxillc  vidcattir:imp!tcctq;  contradiciione'  vt  dicatur  tcflaincntum  ca di- 
fpolitio  quj  nuHis  tcilibu»'i.,Liauir.  Nct),  fai.c  potcftncgari  quin  Vulgaris 
rcgula  iutis  iaaat  proviro  d.jCiifllino.c.  i  proindc  ad  victoiia  poiict  fi.nicc- 
rc,quod  niltil  hac  ticre  ab  I  ivttatoribu«  t-  nf;itutu  clllt,  Vt  Vero  libi  pri- 
mumi  dcindc  alus  hoc  pci fua  'cat,lcj;cin  Confutmi  lic  cludit  vt  dicat,ftilti- 

ccrequident  hodieexea Icgc  qualucunq;  indi>.ia  &:  q;iafiibct  contcduns 
VoIuntStis  pstcrnx  vt  habcnt  vcrba  fonltitutionis,  fcd  ciufuiodi  vcrbisooa 
cxcludi  nece(Ittat£  adbibendorum  tclliu.nuii  tnaj;is  quam  tinn  dicimus  ii- 
dctcomniiiruni  ctiJnutu  rclmqui  pollc,/.^-  tn  eptjloU  n  .C.it fiitie.Thco- 
d  danam  atitcm  conltituttoncii)  ncgatfaccrc  aJ  propofitam  q:  (<ttOHf»quU 
loquaturtantum <k  tettamcnto  impeirctfio.id  cii,  vtcadcn  ipfalcx  intcr- 
prttttur,quud  lincm  fuum  non  ltabcat,ftibfcripttoncs  nimirum  &  fignacu- 
la  tciiium ,  qua;  iicut  alia  plantquc  dtucrfa ,  ttalongc  niinor  fullumttas  cft 
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quain  tcftiumidhibcndorum.  Poftremb  ad  Iuftiniani  Noucllam  conftitu- 
tionem  rcfpondct,  Ex  ca  potiusapparcrcncn  id  vcllc luftjnianum.vt nulh 
prorfus  foflcnnitas  hodic  nccclfaria  fit  in  huiufmodi  tcftimcntis  p,iccntum 
intcr  libcros.  Porrb G  qua fupcrfit , non  poffc  dici  fublatam  ulam  qua;  om- 
nium  potiflima  cffe  cxiftimctur.  Quod  ait  dc  Thcodofij  conftitutionc  venf- 
limum  fanc  cft,malcquc  a  nonnullu  cx  co  rcfcllitur,  quod  Iuflin.  dtfl.  AT«- 
uell.iojXcubit  Thcodofit  m  idcm  conftituilTc  in  matribus  &  afcendentibus 
vtriufquc  naturc,quod  Conftantinus  pritnum  in  patnbus  Iblisconftitucrar, 
Quafi  Iuftinianilcnfus  fittam  gcncralein  fuilfc  Thcodcfij  qtiaiu  Confran- 
tini  lcgcm.vtproindc  ficut  Conltantini  ita  !k  Theodolij  conftitutJo  caufc 
omncs  complcLtatur ,  cx  quibus  alioqui  trftamcntum  iurc  communi  vakrc 
non  poflec.Quod  ccrtc  non  ita  cft»li  Thcodofium  conlticutionis  fuac  vt  au 
torem  ita  &  inrcrprete  haberc  volumus.  Ad  vnti  cnim  illom  caliim  Thco- 
dofij  icx  coardata  fuit  quo  patris  tcftamcntum  clfi t  impericctum ,  co  pror- 
fus  fcnfuqucmuadit  virdoctifsimus,  cinn  tamcn Conftancimlex  licgcnc- 
ralis.Ncquc  vidco  cui  nccclfc  lit  pctcrc  cx  Iuftiniano  quid  Tkeodolius  co- 
ftitucrit,ciim  totam  ip£tm  "Iehcodolij  lcgcm  habcamus,  cainque  tamapcr- 
tisvcrbis  dccctantiim  tcfumcnto  quod  impcrlcitum  lit  cunlciiptam,  vt 
ncc  Iuftiniano  ipfi  aut  Triboniano  quantumuis  pltrurvq;  caligjnci  alitcr  vi- 
deri  potucrtc,Ii  Thcodolij  mcntc  fcrutari  maeis  qtiam  pro  arbitno  iupplcrc 
aut  hicaut  illc  volnillct.Nam  &  quod  Tjicodofium  conftituillc  I.ifcinianus 
rcftrt,probantq;  ipfa  Thcodofij  vcrba,vt  idc  uiris  cllct  in  parcntibus  \  triuf- 
qucfcxus,  quid  prohibct  coanguftaii  a J  cum  ipfucn  cafuin  a J  qncm  confti- 
rurio  coangufutur.  Aut  qumnodo  ficri  potcfc  vt  latiiis  prcm  ca  parcucum 
vtriufq;  fexus  limilitudo  a  Thcodofio  primcim  inducta ,  quam  rcliqua  p.irs 
Icgis  Thcodoliana:;Cuius  contcxtum  totum  &  fcncm  qmfquis  infpicut  ra  - 
cilc  obfcruabit,nihil  mmiis  agcrc  Thcodofiu,quam  vt  Jc  quibujlibct  paiJ- 
tum  fcripturis  intcrlibcrosconfirmadis  quicqut  uactatct.Scdcum  cxpro- 
ff  Ifo  agcrct  dc  tcftamcntis  impericctis,  qmbus  ncq;  fignacula  ncq;  fubfcri- 
ptioncs  tcftiu  adclfcnt,caq;  valerc  no  patcrctur,  coactus  fuit  cxcipcre  tcfta- 
mcnta  patrum  intcr  libcros ,  nc  alioqui  nimis  gcncrali  conilitutionc  lcgem 
Conftantiniabrogaffe  vidercutr,tumpcrdccaiioncm  magis  quant  cxpro- 

Sofito  matrum  quoquc  teilamer.tis  impcrrcJtis  faucrc,  in  eoquc  lolo  Con- 
antini  Icgcm  cxtcndcrc  quam  in  rcliqtto  fufficiebat  confcruatam  &  inta- 
ftam  rcliquiilc  .•  Hlum  namque  calum  Lx  ConlUntimdiaTtc  cxprcllcr.it 
-  quo  tcflamcntum  patris  cucptii  duntaxat  ncq;  implctuproponcretur.  Quj;  J 
ipfumquid  aliud  cltdiccrc.q-.iaru  quotclUtncntum  patris  impcrfeau  ellcr. 
Itaq;  in  hoc  qui  Jcm  cafu  admittcndu  ncccilarib  cil  Thtndoliu  i  J  ipfum  in 
macribus  coltitutti  voluillc,quod  in  patribus  fanxci  .it  Ci>llantiiuts:  Scd  non 
idco  fatcbor  tigencralc  clfc  Thcodoli.in.xqua  CGiljtinnnar  Icgis  fcntttia 
fwc  in  patribus  liucin  matrib.  quadoncc  ij  cuinciit  vccba  Icgis,qu.f  dc  i.u- 
perfccio  dutaxat  tcflamctofpcciaIitcr,vt  diximus,loqt'.utur,ncc  tiu  ratio  clt 
-taucndi  mati lbus  atijuc ac  patribus  inhocvt  quxltbct  fcriptura  lutftcijtaJ 
confcruandam  cx  indiciis  &  conicAuris  quibufcunquc  matris  inter  lt- 
b«rps  voluntatcm,  quantacft  faticndi  quod  ad  caufam  taftan.cnti  impccfc- 
tli,  tpriaquod  tcflamcnto  in.pcilcctL.  Jciuir,  vr  pcrncctctitr.fupplcri  puiuic 
5c  dcbuitaliundc  quam  a  pcrfona  ipla  quartcflatur,  nimiruiii  ab  iplistc- 
uibua,'nccfadtciu$lbUcniutatuoniilIioncmqcus  clara  litvolfuas  tcflatis, 

♦  .  v»  .... 
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guamfitcftain«nmni  plcnitfime  pcrfe&um  cflct :  Nernoautcmnegauerit 
fauorabiliorcm  cflc  voluntatc,  quar  clara  &  aperta  licct  minits  follcnnis  cft, 
quamquxnccclarancclollcnnrs  ,  Cuiufmodi  illacft qur pcr indiciatan- 
tum  &  conic&uras  colligcnda  cft  cx  lcnptura  follennitatibus  ntccffanis 
dcftituta.  Ego  igitur  fcntio  cum  Iacobo  Cuiacio  contra  intcrprctcs  adcoq; 
contraluftinianum  ipfum  [  nam  proculdubio  contra  Cuiacium  fcnfit  hac 
partc  Iuftinianus]  circa  hanc  Thcodolianac  Icgis  intcrprctationcm ,  Scilicct 
non  nifi  dc  teftamcntis  impcrfcctis  cgiflcThcodofium,idcdquc  nullum  « 
ca  Icgc  argumcntum  fumi  poflc  ad  probandum  quod  hodic  non  fu  ncccfla- 
riafollcnnttasadhibcndorum  tcftiumintcftamcntointcrlibcros,  ciimfit 
hoc  cxtracaufam  impcrfctfti  tcftamcnti ,  faciatqucpotius  vtnumquam  cce- 
ptum  tcftanicntum  vidcri  dcbcat , quatn  vtnumquam  completum.  Nam 
qucmadmodum  fublcriptioncs  cV  fignactilateftiu  ad  fincm  tcftamcnti  per- 
tincnt,vtaitconftitutio,ita  6V  ncccfle  cfl  ab  intcrucntu  &  rogitu  tcftium  in- 
cipcrc  tcftanicntum  vtfollennitcrcceptum  dici  pofsit,  ficuti  conftatcx  vc« 
tcrcm  illa  iormula  q-.ix  follcnniserat  teftatonbtis  ad  tcftcs  rogandos.  At  no 
tllud  xque  probarc  polfum  quod  vult  vir  dodifsimus,neccli".iric>s  cflc  tcftes 
ad  dcfcndcndam  patris  inter  libcros  voluntatcin.  Dolcoq  .ic  Cu.t  quod  tan- 
to  viro  tam  iniclicitcr  cc  (Tcrit,vt  primsi  ftatim  confultanone  in  tatn  gnvcm 
impcqcrit  crrorem.  Vidco  enim#piaginaticoruni  nrltn  rutiiiiifcitiamca- 
ptarc^iincoccafioncm  fibi  gTatulandi.cV  in  nobilifsti.csquofquv  ititis  pro- 
icflorcs  infultandi,quafi  vix  alij  vlli  fint  incptiousadiclponiicndum  info- 
10  dc  iurc  ex  ipfactiam  iurisrationc  ncduni  cx  praxi.qt  im  qui  it;s  ipfumia 
fcholis  doccnt.  Quanquafinonpro  ijsrdpondercaiWl  jdCuiacij  obicctio- 
ne  ti  illatr.  dc  tcftibus  in iideicoiiir.iiflo  quoqtic  quod  folo  nutu  itlinquita 
adlvber.disivix  fururum  puto  vtcx  toto  corum  grcgc  t]uifciuam  bcnc  rclpo- 
dcrc  poflet.Ccrtc  ncmo  huctifqoc  fuit  qucm  vidcrim  qui  bcnc  i  cfpondcrit. 
Ncc  f.tcilc  rolfuin  viderc  qnid  refpondcii  pofsitab  co  qui  cum  intcrpreti- 
bus  fcntiat  lic  accipicndas  cflc  iftas  Impcratorum  conftitutioncs  ,  vttefti- 
mcnta  impcrfccta  rtnnibufquc  follcnnitatibus  dcftituta  dcfcndantur  iore 
tcftamentorum  intcrhbcros ,  &  vt  ca?  conftitutioncs  ad  nunctipatiua  quo- 
quc  teftamcnta  pcrtincant.  Qupniodo  cnim  ficri  potcft  vttcftamcntum  vl- 
lumcttfc.  dartrr  teftamcnti  iurcfine  tcflibus)  Autvt voltinus tcftamento 
nuncupatiuo  dedarataprobari  pofsit  aJitcrquam  per  tcftcs/ At  nos  cjui  con- 
tra  dcfcndimus  tcftamcnta  ifta  non  adaliud  prodcflc  quam  defun&i  vo- 
luntas  ab  intcftato  confcruetur ,  ncc  ad  nuncupatiua  cxtcndi  conflrtutioncs 
oportercdc  quo  in  fcqucntibus  dicemus,facilc  rcfpondcmus ,  Non  potuif- 
fe  Conftantinum  ncccflariam  putare  in  htiiufmodi  teftamentis  follennita- 
tcm  tcftiunijCtiius  fcilicettempnribus  ita  lus  craflvt  nulla  intcftati  voluntas, 
quxmodo  pcr  fcripturamprobarctur,  cgcrct  tcftibus,fufficcretquc  ftdem 
icripturx  conftarcqux  vtiquc  conftarc  potcrat,aut  pcr  tcftcs  ctiam  qui  fcri- 
ptionis  tcmporc  non  adfuiflcnt,aut  pcrcomparatioacm  litcntru,fi  fcripture 
veritas  in  dubiu  vocarctur,vt  alio  ii loco  a  nobis probato  c!t,/.  vlt.  inprint. 
Dc ligat.i.inntl.l.tnm  fmttr  yj.^.dtnniitnit  ted.l.tum  <juu  deeedtnt  $?.§.pA- 
ttr.  eU  itgat.}.  Ncc  repugnat  quod  in  dich  /.  &  in  tpifleU  ftrtptnm  tfi ,  etd- 
hihtit  itflAnt.  Rcfereada  enim  funt  ea  vcrba  no  ad  id  quod  in  princirio le- 
gis  Impcratorcs  Diodctianus  &Maxiinianusreicripfcrunt  &  inepiftola& 
m  libctlo  ftdcicomuiUu.ni  rclinqui  polTcquoaiodo  uaale  Cuiadus  vidctur 
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intellcxiflc,fcd  adid.quodfequitur  ctiasn  finc  fcriptura  imtno  &  nutu  fidei- 
commifluru  poflcdari,  quiaquod  tuit  ftiipmra,  &  multo  magis  Quodttutu 
untum  datur,ft  tcftcs  non  fint  adhibiti,  tiulluir.oiio  probari  poccfl  ,  N  cquc 
nouum  eft, vt  ad  proxinia  tantiim  rclcrri  dcbcat  quod  ad  omnia  rcfcrri  nc- 
quit,  quotics  prarfcrtim  diuctfa  comm  latio  tft.  Lt/i  vcro  primus  Tlic 
fius  coftituit  poftca,vt  in  omni  vltima  voluntatc  cxccpt»  i  tcftamtto,  Cjuinm 
f*ftcsfiucrogatirucrint,fiucfortuito  vtncnnt,  debtat  .•.Jhibcri,^./.t<//.C.<j> 
tcditiU.non  ideo  t.iu  c  iJipfum  toftiruilfc  vidcri  pottft  Jcvltimaparctis  is- 
teftati  voluntatc  intcr  libcros,quippequa  nullaiuuu  r.  risfolltnnitatccon. 
ftrictain  noluit.non  magis  quam  Coniiantim.s,cuius  conftttuaonc  r.on  fo- 
Iiim  coniirmaum  hac  partcfcd  ctiam  auctam  voluitfauorc  p.it  tr.tu.vt  u  t 
lioris  cflcnt  hcjdic  conditionis,  tjuam  ilh  s  tlft  Conflar.tmus  vohulli  t:  qul 
tamcn  clftnt  longe  dttcrioris.li  volutas  cotu  hodicno  defcndcrctur  nill  aJ- 
hibitis  tcftibus,quosConftantini  lcx  nullos  rcquircbat.  Ue  etgo  dc  tiouclla 
quoquc  luftiniani  conftitutionc  iudictum  tiic  dcbtt.vt  t|iia.iiu:s  non  omnc 
omninofollcnnitattmcxparcntum  tc4la:rcntisfublatai|fc  wftmtamis  vo- 
lucrit»de  adhibcndis  tamcn  tcftibus  non  cogitaucrit,Jc  QUibtu  nec  C6ft.in- 
tinus,ncc  Thcodofiuscoeitarant.ldq;appaut  latic  r.on  ublciirc  cx  tc,qtiod 
Iuftinianus cadcm  Noucllacum  tractat  dcnsquaipcrfoniscxtrantii  ttlr.ia 
fuit  nonoiiiittitlollcnnitatcmillaintclnum  adhibcndorum,  quam  tatncn 
omifcrat  traftans  dc  partntciiitcrlibcrostcftantc.  Ctircnim  tamvaric  lo- 
ctvus  hiiflct,  li  ius  idctti  vtroquccafu  conftiti  tuut  v.Iiitilt:?  \t  n  n  Jim\.,,i- 
litct  idcm  Iuftinianus  circa  voluntutetii  tcftatoi  is  intcrprctandam  Jrmuuc- 
tazur  in  i.vme.$.vbi  aatem.verfte.ftn  auiem  ad  defuttnm  C.de  caduc.icuend. 
Quot  vcto  tcltts  luftiiitanus  rcquirat  quantum  ad  cxttancos,aiia  quxftto 
cft  dc  qua  dictnius.t«  Errcrem  ^.Deeadu  fefuenut. 

LRROR  TERTIVS. 

li  •»  <  .  -  * 

DtpareniumvcluniateminHifcllenntiuter  itbircs  tefiatt  an  mttflan  mu 
defcndtnda.Ei  qmd  ftparem  mtcjuaiuer  bonafna  diutferii. 

Raecipva  Iiic  qu.Tfliocft  in  tototractatu  ifto,  Dc  tcfla- 
mcntis  impcitcctis  intcr  libcros,&  ab  iutcrprcttbus  noftris  varic 
tractata.Etli  cnim  omncs  cofift  titiunt  tx  tcitamt nto  liuc  impcr- 
1  iccto  liuc  qualibct  alia  iuris  follcnnitatc  dcftitutodclcndcndam 
cflc  patris  intcr  liberos  voluntatcm  cx  Conflantim,  Thcodofij  &  Iuftmiani 
conftitutionibus,dc  quibus  proximo  capitc  diffcruimus.Nili  quod  ncnnul- 
li  volunt  omnimodo  adlnbcndam  cllc  tcftium  follcnnitatcm,  Non  unun 
jntcr  cos  conucnitan  dcfcndaturca  voluntas  iurc  tcftati  an  potms  iurc  intc- 
ftati.Sunt  qui  vclintdcfcndi  iurc  intcftati,fcd  hi  pcrpauci,  Accurfuim  fecuti 
ad  f.ex  imptrftilo.l.bat  (cfulnptma.C.dt te(Iam.X\\)  vcro,id  i  ft.fcrc  omncs 
volunthoccflcpriuilcgtum  tcftamcnti  intcr  hbcros  conditi  vt  iurc  tcfta- 
mcnti  dcfcndatur  faltcm  poft  Iuftiniar.i  Ncue!l.\oy.de  tejlam.imperf.Quiiti 
crcbriorcm  clTe  noftrorum  traditioncm  add.S ,  eximperjcllo  tam  catunt 
cft,vt apud  eos  qui  non  in  alio  laborant  cjuam  vt  inucltigcnc  quenam  com- 
munior  fcr. tentiaiit .  nullus  in  hac  quzfttone  dubttationi  locus  rtlic tus  clfe 
vtJcauir.Mihi  Accurftus  noftcr  vt  m  cztcris  plerilqucj  iu&  hac  iu  rc  lcux- 
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rrr vifus  cfl Ioti';c mclifo  fcnftlic.  N.nu  fi  Confbntiniani lcgis  vcrba rcfpi- 
cimu*,vt  funt  tl.j ;  f.ffimum  attendcnda,  tanquatn  qttatpruniiin  hoc  iul 
neunm  raduxcrint »  nontwtcftnwoiudictoncgari  quin  idcm  fenfcrieilk 
qnod  Accurfin^ra  illo  loco  d.Lvlt.C.f*mtLtrc>fcMtc>.  «b  nttfim  Ufnccif- 
(itAtmlibtriv*c*m*f.  Quidcnhn  potuit  fcribiipntius,vtintclltgcrcmusli- 
bcrot  hoc  cafu  fucccJcrc  patn  ab  inttftato ,  nec  cllc  nomim,vt  voltffltas  te- 
ftaotcnto  tkclaratadcfcndanirMicctatncncxtcftatniKsfed  ab  intcfbto.Nc- 
quepotcftK^ndcricjjpd  vulgo  nfponJttur  intt!!igcnJuin  Confbnti- 
ruim  dc  illo  ca!u  OOO  hcrci  nc.no  iiilbtiittu.  fit  in  tcllamcnto.  Rcptignant 
cnim  vcrbailuconftitotronijJI&Wfajpfirw  ntyue impletum  teffjmemum,  cum 
tmpc*ibniConftaut3ni  ms  itatlfc:,  vtrrfbmtntum  .lbhcrcJ-.s  inftitutio- 
nc  incipcrc  «.portci ct.*  .4/;«  h:rtdis.  I*/f.  ii  fVjM/.Rcpvgiiarcctbm  plcri- 
quc  pcnnt  ,  ijuod  catlcir.  conftkudo  liabct,  c\  ciufivodi  voluntatc  in  tcft> 
n  ,cnto  in  pcrtccto,aut  alitcr  nunus  fulknni  Jcciarata  filCCcdcnta  libcros  It 
fidcicommirto  itiqui  inuiccm  graum  fim,  cogcnJos,  quidem  ndcicSrJUf- 
fiitn  pi  .rllaicfcJ  feruato  feiutufconfuht  auxilio.Quafi  non  pHfct  cifc  locus 
fcnjtnfconiulto  ricbc!!'ano,cutuscincj'.i!iit)iit  ibi  nuYiofi  rtullus  cficthcrcs 
'     iuftuuttis.  At  nnht  tcj !  icatto  h.xc  no  probatur.cdm  :.b  trttcftatO  q:mq;  riJci 
commttia  etii  vniucrlalia  rcluiqui  poffint.Sc  ob  ca  eaufam  lex  faictJu  pro- 
tncta  litcti-ini  aJ  caufam  intcftati  pt  r  cmftitutione  Ditii  PijquiPaulusrc- 
fut  in  l.fitinsftmiliM  tS.D.^/rjj.fj/f.-J.Ncccnim  fcnarufcofuUu  Pcgauanu 
quoJ  primu  induxit  iui  quarta:  ex  fidck6mifiis  fiuc  vniucrulibus  liuclin- 
gilta  tbus  rctitn"Jx,qi:6  Jq,  Conftatini  tcporibtis  non  :!u  erat  abrogatu,trif- 
Buumq;  inTrcbeDianu,quicqu4caucratdc  riJcicomifsis  qujr  ab  mtcftiu 
rcltcia  cfivuSiqttidc  Jc  ns  (blis  c£tr.:t ,  Jc quibus  fcnatufcofultii  Trcbcllu- 
nuni  iWnlciat ,  ;c  proinde  quxcs  tt  P.anicf>  rciuta  proponcrCtiir,  noqor 
ab  mtcft.it. >  LuD.*d  SC.TitbtX.  In  coq;  alius  iftc  1  i  crror  cft  qui  vcrba ilh 
\;A\sas\  .I  rut  cStnutufufufo 

ligi  proculdubii .  dcbct  Jc  Pt  gaii  ano,ai  m  nu  aliu  fcnsu  lubcat  qvum  hunc, 
rttit*  i M*n*»qi!  if i.t  aute  rctttio  cx  Pcgafiano  fit  no  cx  Trdiclltano,  nifi  es 
qttotcpon  fi  biataeftpi  u  Ibs  Pcgaliamttailataq;  in TrcbcUianu,quod  I-a  • 
jtini.inus  primut  lcvitnu  Conftatinui.  Planccilm  fcuatuftolgltu  v:ruq;^ 
TrtbcHianu  >5i  Pcgjf.anu  lubcjtlocu  cna  factot;fian.«to,  ifq;  vnuscaf^ 
!  n  itufiSlulti  vtriulij;  vtrbts  Jclignatus  fit.nulla  piorfus  ratio  cll  curC6fli 
tini  kxquc.  IpcciS  illi  c6pki5titur»m  qua  (cnatufcofulti  auxifio  locus  clfc  ■*( 
fit,rt i  rtngatUI  aJ  Cai<sa  mtcllati,  aut  qun J  iJc  cfl  aJ  ca  ftripturi  iit quanul- 
1,:4  hcrcs  inftittitui  proponatur.Illud  vcr6 16gi  in  probabilirscft,  quodii- 
•  H rcfpodct ,  1'oiVc quiuc"  ItUos  hcicJt  s  a  patrc  inlkmites  in  fci iptura  minus 
follcm  fucccdcre  ab  ir.rcliato.ScJ  tamc  no  ^phibcri  ctii  cx  tclianitto  fuccc- 
Jert  fi  v  lii  t.  Etfi.n.ll6nCg0  liciipolTcvtquis  iushabcitfucccJcdi  iittcc,; 
tcftamcto.liucab  mtcftato,li  fotti  idi  tlt  ilcftamctJrius  hcrcsSc  Icgitimus, 
qui  tcfus  cli  l.tjuciies  duplut  y\.7)t reg.mrS J  tantc  no  alitcr  obtinct  qua  fi  K 
llafpcntJria  fu  ccffio  prnis  rcpu Ji  ua  fit  ftuc  cxprctsc  fntc  t.icitc./.itfnd dubi- 
1 4n  ll-Ti  d  Mf.lW^uia  quidid  cx  tcflamSto  atliri  hercJitas  potcft,  ab  in- 
rclbt> >  no  Jcferttir./.^ u.idm  ptttft  59.  eod.  Itaq;  numquS  vcrum  cft  vocari  aJ 
fucccffioncr.i  intcftati  cum^mu  vocatur  jJ  fucccffionc  tcftati,  quandoqniJc" 
vocatto  cll  cx  K-gc  hcrc Jrt.uc  Jefcrctc,  qu.1  porro  cx  vtroq;  turp  tcftari fimuj 
&  intcftati  nuqna  kx  JcHrt.  Attjtft  ronftt:utio  Coftantrhi  cu  Jifcrt^  cafum 
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c\priinit  quo  hberi  voccntur  ad  fucccfsioncm  abiutcfbto.  f-igo  cxcbdit 
Uiurn  quo  pofsmt  iidcm  fucced.rc cx  tcfbmcnco  ctiainfi  raaxirac  vclmt.  A- 
lioqui  dtbticrat  C«  nfiaiuinus  fcnlxrc,  httt  tbtr,u,tato  (*tttd*nt  ltim,w  n 
cjuoinodo  fcriptum  cft  jdfutttfitmtm  Ititrt  vottniur.  Rdatis  fcilicct  vabis 
adacquifitioncmhcrcuicacis,c\:  adtadultbcrorum  noti  ad  ius  fucccffi  >nis. 
Lcx  aui6  Ihcodoiiar.a  ctfi  nun  tam  aptrtccxprimitqtiwJ  Itbcr:  cx  tcibmc- 
to  impcrfcdo  fucccdancab  intcllato,  ciim  Umcil  Confbiitini  (iipradi darn 
lcgein  fupponat,  non  alia.n  vtiq;  rccipcTcpotcft  mttrpi  ctathjiie.u,  v:  a  no- 
bis  iupcriorc  capitc  fatis  Jifputatum  cfl.Nthi!  cnuu  noui  Thcodo/ius  indu- 
xit,nift  vt  quod  m  folis  patnbus  C6iuntw.a>  L;ixcrat,in  vtnufquc  lcwis  pa» 
rcntibus  ubtincrct.  Nitmrum  co  ipfomodoquo  iuci.i:  aCcnuatinoin  pa- 
ttibusconftitutumTietquc  hoc  probabilius  (i  lungis  quodin  j.v/r.ciufucm 
Thcodofianxconftitutionis  futptu  cf!,S:  quis  Juo  tcltJ.iicuta  ftccrit,piius 
fullcmK- cV  pcrtcJtu,paikriui  ininiisli,j!cnnc  &.  impcrfcit.Uniiflf  in  pti  >rc 
quidcni  cos  hcrcdcs  fcnpfcrit,  qui  ab  tntcftato  ad  teftatoris  fucccfsionc'  vc- 
nirc  nonpotcrant.in  fccunda  vtro  vobntatccos  fcribcrc  infthucrit,  nui  ab 
intcfbtoad  cius  hctcJitatcni  vi>canair,p:n:stclb  ncnttl  uili..;n  tur,  bcun- 
da  Vcr6  volurrtas  non  quafi  tclbmciitJiu.fcd  quafi  vlthna  vouratas  intcftati 
ftTuctur.Eadcm  namquc  rationc  diccndum  cft  inftitutis  libcris  in.fcriptura, 
fiuc  tmp=rfccia,fiuc  oof  alia  qualibet  rationc  miniis  iullcnnis  cflc  vi  Jca&.r, 
fufriccrc  pai  ct.bus  clcbcrc  quoc!  cx  pnuilcgio  ab  I-.npcran.ribus  indultavo- 
Unta*  corum  fcructur  iurc  voluiv.atis  intclbti ,  nou  ctam  iurt  tclbmci:ti. 
Nam  ncc  vidcntur  Impcraiorcs  taan  ad  id  rcfpcx.lTc  vt  tdbmtmisf.iucrcnt 
qcam  vt  ccftatoribus,  ncquc  nirfum  vtparcnciluis  faucrcMarn  moti  ftint  fa- 
uorc  parcntuaut  ljbcrorumquamrationc  illa.q.iod  caomniufauoiabiMsi- 
ma  volunt.ts  vidcrctitr,quat  intcr  ccs  tattim  ubtincrtt,qui  abintcftatd  c.T^nt 
fucccfTuri,  fiuccllcnt  ij  iibcri,fiucagnati,aut  in  alto  gcncrcgrauuvc  bgitt- 
niorum  heredu.Qux  porro  ratio  ntquaquieutncit  vt  cuftodtcnda  tit  ca  vo- 
luntas  iorc  tcfbincnti.ftd  tantu.n  vc  iurc  uncfbci.  Ncquc  idtirco  nuflu liit 
paruu  priuilcgiii  vidcri  dcbct,quod  induxit  Confbntimis.cuiii  /i  tiui  cofii- 
tutionts  autontas  no  cifct  ,  non  mapis  ab  inttftato  quam  cx  tciia:;icr.to  Jc- 
fcndi  ca  volutas  pofftt»non  foluut  qux  dcclarata  cifct  in  ca  fcriptut  a,  cjua  tc- 
flator  iuictcfbiudi  valcicpuufTctautvoIuiflctjVtru  ctbqtiv  in  cod.cil:is 
tanqua ab  uucfbto  iauis,  ii  cccpti  tancum  iil:  non.autem  pci fc&i  fuifltnt. 
Non  cntm,vt  vobntas  quilibct  iurc  intcfbti  dctcndatur.tllud  fuKicit  quod 
cx  tcfbmcnto  valcrc  non  pofIIt,nifi  ctiam  concuriat  vt  ab  intcii.ug  cam  vi- 
Icrcyolucrit  is  quittfbmcntumfccit./.i.*Z?.^iiir^#./.f It.C.etJ.Tttm.  ij. 
D.df  tntjf.ttfis.  Ncc  rurfus  al*  intcflato  factos  fuilfc  coditulos  fuflkit  vt  va- 
Icant,nili  fmt  pctfcdi.fl  vulgarcm  iurisratioufi  intucarc  fic  lwr.ccafurn  cx- 
cipiasdc  parcntis  fmc  inipciltda  iu!ciniuuifoil(,nni  voIunratcqjahlKt  in- 
tcr  libcios  cofcruaJa  cx  lcgibus  Coiiltini  hcoJolij.l  :fi  autcm  Iuftinia- 
ni  coftitutio  Nouclla  dettJJsm.  iw^./cif.quxtocum  hoc  ius  itatoiirmauit, 
vt  tamcn  aliqua  cxpartc  immutauerit,  Ircquente  facit  ccibmcnci  nsciuionc, 
nilnlomagis  intcrpretationcm  illatu  adsnittit  vtp.ircncts  tcibmcntumhi» 
rc  teftamcnti  dcfcndatur.  Nam  cu:n  Iufliniant  s  non  idciit  vttcitanicri-  > 
torumhuiufmodiiinpcricclorumfauorcm  auipl.arct ,  fcd  p.Jtius  vticlhm- 
gcrct,qucnudmodum  in  prxccdcutibus  difputauimus ,  abiurJum  fanc  iiic- 
nt  cxiftimarc  poft  cam  luiluuanj  conftitutionc  Jc  sc  Ji  iurc  tcib...C:  p  i  rctia 
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iiucr  libcros  voluntatcm,cui  non  aliud  prittilc,»ium'Conftantinus  &Theo- 
dolius  rlatura  volucrant ,  quam  vt  intcftati  idrc  dctcndcrcntur.  Intcrprc- 
tcsnuftros  quotquot  hunc  crrorcm  fccuti  funt,  id  vnum  fefellit,quod  tcfta- 
mcntum  a  voluntatc  non  diltinxcront ,  ncc  quicquam  imerefle  putarunt.aa 
dicamu1»  v.ilcrc  tcftatucntuiman  vcrb  valcrc  voIuntatem»prefcrtim  tcfta- 
tr.cntodcclaratam ,  ciVn  tuucn  fint  ifta  longc  diucrfa,3f  ab  lpfoctiam  Iu- 
ftiniano  in  linc  f.  &fijutdem.  etnfd.  7^0Mtll.ftpjrai4.Omnc  tcftamcntum 
voluntas  vlcimacft,  aut li  maitis  voluntatis  noftrc  iufta  fcntcntia  vt  habct 
dclinitiotcftameitti.  Atnon  c  conucrfo  vltlma  omnis  voluntas  tcftamcn- 
t.im  cft  >  titm  ctiam  ab  intcftato  ficri  poflit,  puta  pcr  codictllos  nullo  tcfta- 
mcnto  conrtrmatos  aut  pcr  cpifrolam  :  cuius  quoqucmeminit  d.l.vli.Cti. 
fam.eraf  quc_  lcx  ciim  cahis  ifc  *s  omncs  coniungat ,  liuc tcftarocntumcce- 
ptum  &:  incluiatuin,ncqucpcrlc:tum  ftr,i1ucfinquit)codicilIus  autcpiftola 
p  ircntis  cllc  nicmorctur.oiniuno  confcqucns  elt,  vt  qucmadmodum  codi- 
i  Jhs  al>  intcftato  lacrts  dcclaratam  voluntatc  aut  pcr  cptftola ,  ncmo nullam 
clfc  dixcrlt  poflc  defcndi  iurc  tcftati:ita  ncq;  illam  poflimus  diccre  ex  tcfta- 
uicnto  tucndamqnc  Jccl.ir.ua  lit  in  tcftamcnto  minus  folcmni  ic  impcrfe- 
clo,vcl  cx  vulgatillima  illa  intcrprctum  noftrorum  traditionc  ,  qi-x  inpJo- 
ribut  dctcrminabt!ibus(vt  loquuiiur)cqitalcm  vul  t  ficri  dctennitiJtionaJU 
Pio  intcrprctibus  tamen  illuJvaldc vrgcrcvidctur.quodluftinianiNo- 
ucll.loquittir dc lcgatis  in  ciufmodi  tcftamcnto  impcrfecro  cxr*.i.:c$ pcrfo- 
nc  rclirtis ,  caquc  valcrc  vult  fi  coram  tefttbus  tuerint  data:cum  tamcn  ca- 
tum  lit  cx  rationc  itiris  non  polfc  lcgata  rclinqui  ab  intcftato  ,  ineoquc  dif- 
fcrieatideicomtnifsts.  Scd  rcfpondcri  potcft  luftirtianum  ad  id  rcfpcKiflq 
quod  iam  tum  fnftulcrato:i)tics  dittVrcntiaslcgatoTutn  tc  ftdeicommiflb- 
rum.l.i.C't*mmMa'^t  ty-  Exhisvcrb  ititclligimus  valde  oriofam  fcV  ndicu- 
I  tm  cflc  qucftioncm  quc  a  Doctonbus  noftris  tanta  contcntionc  agmrur, 
An  fupradictis  Impcratorum  conftitutionibus  locus  lit ,  fi  parcns  intcr hbc- 
rosbona  fua  inemialitcr  Jiuiliflcproponatur.  Etli  cnim  non  negofauofa- 
bilem  cilc » fcruandamquc  quantum  ficri  potcft  intcr  liberos  cqu  alitateni, 
fiuc  ciufdcm  fiuc  diucrfi  lint  matrimonij  ,  cumtamen  abimeuatoeaine- 
qualitatem  lcx  ipfaconftituat,quid  prodclfct  fae>am  cifc  a  patrc  diuifionem,' 
cainque  a  lcgc  cumprobari  fi  non  alitcr  valcret ,  qnam  fcruata  intcr  libcros 
equalitatciNcque  vcrb  ad  folum  fauorcm  libcrorum  rcfpexerunt  Impp.qui 
hoc  ius  nouum  conftitucrunt,vt  falsb  fupponunt  qui  pro  cqualirate  ifta  fen- 
tiunt.vt  nccad  folum  fauorcmparcntis,  qtiomodo  in  contrarium  multi  ma- 
k  argumcntantur»  fed  aJ  coniunctum  fauorcm  libcrorum,  parcntis  &  vlti- 
mfVoluntatis.  Quarc  nccilladiftin&ioprobaridacft,  an  imjqualttas 
magna  fit  an  modica ,  liccc  ita  fcntiat  Iul.  Clarus  in  f. 
ttffgmrntum.  qndft.  14.- 
num.d. 
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E  R  R  O  R  QVARTVS. 
Diltftmmtnt*  nnntnpjitiue  mtnut  foltmr.i  , ir/rr  Itlrttr:. 

V  m  mini\sfrcqucmNrhodicvfiiscorumtcftamcntorum, 
qua:  In  fcripus  appellantur,  frcqucntiffiir.us  vcrdcorum 
qua*  pcr  nnncupationcm  fiunt.licct  ad  futtiram  perpctuam- 
que  rci  memoriam  pcr  notarios  confci  ibantui:  partim  vri  - 
li>  eflet  quarftioilla  quam  in  prarccdcntibtis  tractauimus 
Dc  iinperfcctis  minufq;folcmnibus  p.ircntuiii  mtcrlibc- 
ros  teftamentisperfcripturamconditis,  nifi  hivfubiiccrcturdi.  ntincupati- 
uis:  An  ob  id  quod  intcr libcros facta  fint,defendi  dcbctnt  irrc  r.on  qui  Jcrn 
tcftimcnti,  fcd  faltcm  intcftati,  quamuis  non  habcant  dvhtrasfolcitinitaics. 
Etfi  cnim  tcftamentum  nuncupatiutim  longe  pauciorcs  fokmniratcs  rcqut- 
rtttCiuatn  tcftamcntum  in  fcriptis;quod  idenfolcmncaj-pc.Iari  filct  proptcr 
fiibfcriptioncs  &  ftgnacula  tcuiumdnbct  taincn  £v  iplw;:  fu.i  folcmoia ,  in- 
tcr  cjuat  illud przcipuc  vt  nonpoffit  ficri nifi coram fcptcni  tHtibus mafcu- 
Iis  Sc  pubcnbus  in  camrcm  vocatis  eVrogatis,  quitcftatnrit  volnrintcm 
unquam  tcftamcnnim  finc  fcriptura facicntis  audicrint ,  vt  loquitur  Thco- 
dofius  in  A.l.kat  tonf»lttflim*.\\4.ptTnmtup*u<mtm.QAt  ttft*m.  \  hiic  .m- 
tcm  cjuxfttoni  de  minus  follcmni  tclhmcrho  nuncupatiuo  j  at  is  intcr  li- 
beros  caufam  illud  dcdit,quod  ncquc  Conftaiirini,ncquc  Theodoitjmcquc 
luftiniani  legcsdcaho  teftamcnto  loqnunrur  quamquod  pcr  finrturjm 
lacsum  fir,  vt  proindc\cmcrarium  vidcati;r  cas  ad  nuncupatiuattilaincnta 
producctc:  Atcxaliapattcfauor  vlunia-  voluntatis  iunctus  cum  fauorcpa- 
rcntuni  cV  Iibcroruin  liiadcrc  vidctur ,  vt  putare  dcbcannn  paivm  intcrclTc, 
an  dc  tcftamctito  infcrijms  aganius,andcnuncupatiuo,cujii  ncc  quicquam 
referrc  Conftantinus  vohtcrit  an  dc  teftamcnto  agatur ,  an  veto  dc  tpiftola 
tc!  codicillis,  quorumtamcn  fauorabilcm  caufam  nemo  dixcritcllcdebc- 
re,quatn  teftamenti  nuncupatun.  Intcr  omncs  liquidctn  vltimas  volunutcs 
primurn  linc  dubio  locumillaobtinet,  quarfitpcr  tcftamentum  finc  in  liri- 
ptis  illud  fit,  liuc  nuncupatiuum.  Pauci  lcquuntur  opinionem  Marnni  aijti- 
qui  gloffatoris,  qui  ncgabatcasconftimtioncsad  tcftimcnu  nuncupatiua 
pertincrc.  Communior  enim  noftrorum  fententia  cft  arquc  in  foro  atquc  in 
fcholis  rcccpta  teftanicnta  nuncupatiua  parcnnim  intcr  hbcrcs  nonfolum 
eodem  priuilcgio  gaudcrc  quo  tcllamcnta  in  fcriptis.fcd  hoc  ait.plius,qu6d 
ncc  indigcntformaNoucllx  conftiturionis,atquoquoir.odoc6!ectalint  CM 
ftodi  ci  dcbcnt  dutnntodo  cx  indiciis,coniccTurts  &  aliis  quibulcuiiquc  mo- 
dis  conftarc  pofJIt  dc  patris  intcr  libcros  voluntatc,  licct  vltima  hic  volun- 
tas  omni  lcgtnn  follcnnitatc  dcftituta  proponattir.Sic  namquc  polt  alios  Ju- 
Kus  Clarus  in  f  .ttftMmtntitm.yutfi.il .Huiufquc opinionis  probationcm fi;- 
mcrc  noftri  folcnt  non  aliundc  quim-c*  d.l.vlt.  Q.ftmtf.truft.yjiCi  cius  co- 
ftitutionis  fentcntia  fitgcncralis  ad  confinnandas  quafitbct  parcntum  intcr 
lih  crosdifpofitioncsjqiiantuniciinquciurisfolcnnitatc  Jcltitu:.y.N.i(iquoJ 
addunt  eandcm  iquitatis  rationem  cjua  optimus  Impcrator  mctiis  luit  a-- 
quclocum  haberc  hi  vtroquc  gcncrc  tcftamcnti  ,ftucad  fauorcm  vltimar 
volunttUsrcTpicias[tara  cnim  vltimavoluntascft>qnx  pcrnunttipationctn, 
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quim  quz  pcr  tcftamcntum  in  (criptis  dcclaratur]  litic  ad  fauorcm  parcntis 
uftanm,aut  ctiam  libcrorum.Non  dcfunt  tamen  quibus religio  lit  tara no- 
uamopinionem  indiftinac  admittcre,  quz  nulliusconftirurionisautori- 
tatenitatui ,  fcd  qm  putcnt  diftinguendum  antcftator  btcrisfciucrit,ani- 
cnoraucrit,  vt  (i  lciucnt  non  a!ns  tcftamcntum  iplius  impcriefttim  intef 
iibcros  conditum  obrincar,quam  ft  cam  iormam  ob!eruauerit,quz  prefai- 
pu  eft  a  Iuftmiano  Nwtll.ioj.Dt  1tfi4m.mperf.Si  vcro  literas  ignoraucrit, 
non  co  minus  valcat  tcftanicntum  quod  ca  Nouclkj  rorma  fcruaunon  fit, 
quij,  inquiimtj  decoqui  litcras  igncrat  non  loquitur  Nouella  luftiniam. 
Quam  diltm  .tioiicm  primus,w  puto,induxit  Philipp  .Corncus  «w^u8JA 
jjcd  !>c<  dillmctn»  Vulgp  improbaucft,  tanquam  qiif  tcftamenn  nuncu- 
patmi  Uuorcm  iii,pugntt,qui  lcn.pcr  idcm  cft  liuc  litmasparcnsfciucritii- 
uc  ignm  auciu.Hgo  fanc  diitinctioncm  hancnon  proboquam  ncqueratio- 
ms  ncquc  conflitutionis  vlln.s  autoritatc  nitt  viaeo»  fcd  qucmadn-.odumio- 
terprctcs  indiiiinctc  pro  tcftamcnro  nuncupatiuo  rcfpondcndum  ciTc  pu- 
tant :  Ita  cgo  cx  contrat  10  pro  huiulmoUi  volunuti,  muali Jit.itc,  Adcoquc 
cxcaipla  rationc  qua  moucntur  illi  wcontra  nos  icntiant,  Ncmpcqua 
dc  tcftamcnto  in  fcriptis  tanrum ,  nut  vr  mcuu*  dicam,  dc  tfla  folurn  volun- 
tatc,  quc^nfcripturamtclbiitiscoliatahr.  ,  omncs  1.5  lcgcs  loquunrur.cx 
qiibus  taiv.cn  hunitiHodi  voluntatis  pcr  nimcupationcm  dcclaratc,«con- 
iirmatio  iiiduccndaclic-t:  Cunftai.tiniiciIicct.Thcodolij  8c  luftinnnt.  Ac 
dc  duabus  quidcm  poilcrionbus  omncs  fatcutur.  Dc  Conftantini  vctblc- 
gc  funt  qui  alitcr  icntiant ,  cV  quos  non  pudcat  fcnbcrc ,  probari  luai.itcftc 
communcm  opinioncm  cxtt.  Ug.  vli.  Ctd.f^ml.  <reife.Quai  cgoccrtc.ro- 
riri  fatis  non  polfum ,  qut  non  vidcrint ,  aut  perpcrticrc  nolucrmt  vctkiu- 
hd.leg.  vli.  Soipiurt  tjuib<<l(un<]ue  verbis  vetindse:js  innenuneur  rtltthl* 
nainquc  vcrbis  tota  lc^is  lcntcntia  rcftrmginir,  ncc  quicquarn  incaco»- 
flimtionccft  ,  quodadtcftajncnu  nuiicupatiua  vcl  accommodari  vdna- 
hi  p<  lJi't.  1  atcoi[quod  iftos,  ni  fallor,  dcccpit]Conf»antini  lcgcmnonef- 
fc  rcftrictam  ad  tcllaincnta  in  fcriptisdc  quibustamcn  folis  cJc  Theodo- 
lij  cVlniiimani  Conflitutioncs  Ioquuntur»icdadcxtCTasquoqucvltimas 
voluntatcs  pcrtincrc  ctiam  qua:  cxtra  tcftamcnrum  in  fcriptis  conditum 
fcriptz  (int>puu  m  cpiftoia  vcl  in  codicillis.  At  ncgo  polfc  idcirco  prodo- 
ci  ad  tcftamcnta  nuncupatiua,cum  vcrbis  fupradictis  rcftricta  fitad  cam vo- 
luutatcm  quz  pcrp.mis  fcripn ra  11  probctur:  quz  rctnihilconimuneaut 
iimilc  habct  cumtcftaincntisnumupatiuis,  quomm  fubltantia  &  probatio 
tum  quoqut-cum  in  fcripturam  rcdacta  funt,non  cx  Icripto  tamcn  pcnJct 
ojut  zftunatur  ,  icd  cxnuncupationc  quampropria  lmgua  &vocc  tcftatot 
fcccrir,:cfttfquc  audiucrint,  ttg.  hereaei  palamii.  D.  fn1tefta1t1.f4eer.ptfi 
Ncquc  polTutu  intclligcrc  quam  rationem  habcat  ca  collcciio  qua  noftri 
vtuntur ,  <um  dicuncidco nuilam clfc ncccllariam  in  tcftamcotis  nuncupa- 
tiuis  intcr  libcros  conditis  obfcruationcim.quod  Iufttniani  conftttutio,  qua? 
pnma  poft  Conftan-.ini  tcmpora  iftiufmodi  tcftamcntorum  follcnnita- 
tcs  introduxit.non  Ioqtitcur,nili  dc  tcftair.cnto  in  fcriptis.  Quafi  vcro  cx  fo- 
la  Iuftmitni  conftitutionc  lit  ,  non  ctiamcx  lutc  communi  vttcftanicnti 
nuncupatiua  mtcr  quofcunquc  tmdcmfacta,id  cft,  iiuc intcr  ltbcros ,  &• 
ucintercxtrancosfuashibcautfullcnnitates.  Polfcc  quidcnt  hoc  vcrcdici» 
fticx  C-anlbntjiu  qu*  ottmcs  omnino  tcftauicntorum  follcjuajutcs  cxpa- 
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rentum  inter  libcrostcftamcnus  (uftulit,d:  teftamcnm  quo<4uc  nuncupati- 
uislocuta  ruiflct,quoniam  eo  fuppohto  n«n  quid  antc  Conftantinuntobti- 
nuiffct ,  fcd  qutd  poft  Conftanrinum  immutatum  cflct ,  qit.rri  oportcrct:ac 
proindc  qMidluniiuaiius  voluilict,  qui  &  prtmus  &  iolus  id  uts  ConltJiiti- 
nianum  immutauit.quod  mcdius  tntcr  Conllantinu     Iuflini  jnuin  Theo» 
tiotius  auxcrar,  potiiis  quam  immutaucrar.  At  nos  iam  oftcndunus  Confta- 
tinum  non  tam  dc  teftamcnto,  qnam  dc  fcriptnra  patris  dcpatrimonio  fuo  ' 
intcrltbcrosdifponcntis  lrgem tulilTc,  atque  ita  ninil  minus  quam  dc  tcfta- 
mcnto  nuncupatiuo  fcnfiflc.Non  crgo  quiJ  cx  Collantini  legc  a  Tudiniarro 
isnmutatuin  fit  infpicicndum  cft,fed  quid  antc  Conltantmunt  obtmucrir, 
quotics  dc  tcftamcnti  nuncupatiui  iur«  ac  viribus  dtfputatur.  Ncc  iam  cft 
quod  q«i$  contra  nos  moucatur  cx  vcrbis  illis  Noucllx  Iuftniani,  fi  luerju 
(itut.  Non  cnim  hunc  fcnfum  habcnt,qua(iabco  qni  litcr.is  ncfctt,  qucm 
proindc  infpc^to  co  iurc  quod  tunc  obtincbat ,  pcr  nuncupationciu  tcll ji  i 
ncccflc  elfct»aut  nullas  prorfus,autlcuiorcs  pauciorclvc  lnllfiinitatcu  adhi- 
bcn  Iultinianus  volucrir.fcd  huncc  contrario,vt  in  tali  tciiatorc  nullus  pn- 
utlcgio  locus  cflc  poflit ,  ncnuc  dubitatiom  quin  omncs  cx  omnino  foilen- 
nitatcs  qux  in  cxrranci  cuiulnba  tcitamcnto  nuncupatiuo  ncccutric  funt» 
ctiam  in  parcntis  quantumcunquc  inter  Itberos  difponcntis  tcftamento  cxi- 
gjuttur,qucmadmoduin  in  primum  hvnus  Dccadis  Errorcm  intcrprctan  lu- 
mus ,  nili  iorte  intcrprctibus  quoquc  hoc  indulgcrc  volumus  vt  agant  Im- 
pcratorcs.Illa  tantinn  obicctio  nobis  dilucnda  fupcrcfl  quam  iumuntintcr- 
prctcs  cx  rationibus  cquitatis ,  Sk  fauorc  tcftamcntorum  :  quod  tcftamcnto 
nuncupatiuo  rationcs  iftf  non  miniu  conucntant  quim  ci  quod  liuum  cft 
in  Ccriptis.  At  tacilts  cntrcfponiio  fi  intcr  hxc  tam  dittCrla tcflamcntorum 
gfncra  diueiiitatis  rationcm  aliquam  artcrctnus.Occurrir  vcro  ftatun  quod 
dicamustcftamcntorumfiucinuriptis  fiue  pcr  nuncupationcm  facicndo- 
rum follcnnitatcs  non  aiiam  ob  caufam  introductas  clTcqujin  vt  in  rc  tan- 
ti  momcnti  totquc  haudibus  obnoxia »  [  dc  cuius  fcilicct  vcrttatc  ac  viribt;s 
difputatur  dctundto  lamcoqui  rcftamcnrum  tcciile  duitur]  omnis  talfi 
comminifccdi  ratio  pi^wpctciuTj.tuiemnt.iy.verf.firntm.  Cde  ttjUm.Xn- 
dc  ctiam  fit  vt  m  iis  vltunx  voluntatis  fpccicbus  que  minoris  momcnti  cfie 
nciftimantur.-proptercaquodin  iis  hcrcditas  dari  non  poflTt,cuiufmodi  funt 
ccdicilli,  cpiftolcdonationescaufamortis ,  ctfi  que^  funtaJighuiusgcncris» 
vcl  nullj  prorfus  iollcnnitatcs  vcl  (altcm  pauciorci ,  ac  vt  ita  dicam  tcnuio. 
rcs  rcquiranrur.  Atquincmoncfcit,quod«pcricntia  quotiduna  fummo 
liiultoruni  malo  docct ,  multo  mauu  iailimtis  periculmn  f  ibedc  in  iis  pro- 
battombus  qtf  pcrtcftcs ,  quam  iniisquxpcr  fcnpturam  iiuiit.  Adco  vt 
hancob  caut.un  plcraquc  Itnt  in  iutc  noftro  quorum  prnbatio  pcr  fcri- 
pturampcrntilla, pcr  tcftcsprohil>it.-»eft«vt  \\\U)>tz\c  lfenult.Ced.fi nuntr  fe 
tn*tn.  dtxerJ.!tft,Mmfjctltmem.i8.C*d.deitfliit.  Qind  cnim  hctlius  quaui 
duos  aut  trcs  tcfles  rcpcnrc  qui  dicant  fc  auditfc  patrcmfaitiiliasintcrlt- 
beros  fuc*s  boc  vcl  1II0  modo  dtfsoacJKCffl  t.  Ncquc  vcto  cuiufquain  ina- 
gis  intcrcft  quam  &  parciuum  ip(L.rum  Sc  liberorum  Hc  tta  ios  conftituatur 
vt  111  parcntis  tcAamcnto  nuncupatiuo  nuilc  fint  neccflariefiiienintratcj, 
quomodo  in  tcftamentis  militatibusfolcbatiiiccrc  Traionuj  ,  Cuias  rcfcri- 
ptum  perclcgans  fic  ad  rem  noitra  valde  accommCHlatu  cxtat  in  /.  Dium.  i+. 
D.dt  lefi.miUt.  Cuanq,  Iuftiiiunus  ca  potiuintu  1  Xtoac  motii  Cc  prontcatujl 
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vt  m  parcntum  tcfumcntispcr  fcripturam  faci6dtsaliquas  follcnnitatesrc- 
quir.it.quas  ncquc  Conffaminus  ntque  1  hcodofius  vlfas  cxegcrat,quddfi' 
dcrctpicrunque  dctun£tonim  voluntatC3diuinari,quoal)furdiusdici  nihil 
potcli  quisnon  videt  plus  qu  im  diuinationcm,  hoc  cft,  mcrum  comtnca- 
tum  forc ,  (i  lioc  ais  inducamus  vt  tcftamentum  nuncupatiuum  pjrei.rs  in- 
ter  liberosquibufcunquc  indjciit ,  &  conicdurisprobari  poflit,  fjcconli- 
itcrclicct  o:imi  lcgum  foilcnniutc  iit  dcftitutum.  Ita  cnim  fict  vt  duenduni 
fit  vcl  vuum  tcltcm  pollc  fufliccrctiquidcm  ccrtum  cft  vnum  tcftcm  quanv 
uis  non  faciat  plcnain  prcbationcm  tjccrctamcn  indtcium,  quinimbiino- 
ftris  intcrprctibus  plus  quam  iuris  rationi  tnbuimus  femiplcnam  probario- 
nct»:  quod  tamcn  adco  .tbfurdum  Sc  pcriculofumeft,  vt  ctiamfi  prorfusco- 
fjqucns  lioc  tit  ci  intcrprcttim  traJitioni,quam  nos  rcfcllimus,noii  reperia- 
tur  cx  iptis  qui  adlr.ic  aufus  fi:  diccrc :  Onincs  cnim  rcquirunt  duos  (altcm 
aut  trc  teftcs,moti  cx  ilio  Luangclij  loco.  Inore  Amrnm  veltrtnmfietomni 
ifrir»m,iji..iii  fitmzc l  o  1 1  en  n  i  t  as  iuris,vt  impcritc  anmt,  n a  tural  is,qux nnHo 
jurc  poflit  rcnutti.  Ergo  tamctli  qu.Tcunquc  indicia  &'  vcrba  fufficcrc  Con- 
ftaiuuius  voluuit,  illjtauicn  liuc  mdicia  liue  vcrbain  fcripruriscflc  voluit» 
non  in  orc  tcftiiiin,ciun  Jilci loquatur  dc  ftnpturis :  Nimirum  quia  fcm- 
pcr  ininusfufpcctaprobjtiocft,  quxfit  per  qualemcunqtie  fcripnirarn  rr- 
ftatons  bcnc  quotuodocunqitc  rccognitain ,  qiam  quz  per  teftes quan- 
turiiuisprobatcs.Diccs  iplain  quoquerecognittoncm  pcrtcftaficridcbete 
ttim  qtioquc  ttiin  tit  pcr  comparationem  lircrarum  >  ac  proinde  non  rntnus 
fubelfc  hic  pcriculum  tallit.ttis  co\ummifccndx.lcernp4r*it«nes.io.C.de$A. 
tnjhum.  At  rcipondco  longc  dilricilius  cflc  vt  faifum  fiat  in  rccogntttotK 
fcnpturar>quam  in  probandadcttinCti  hotninis  voIunr.itc-,quia  potcftrtCt»- 
gnitio  fjciiius  probari  &  pcr  plurcs  ;tftcs,qu in>  voluntas,cuius  tota prtsW 
tio  pctcud.1  lit  jtclbbus.liquijcm  fcnpturam  recognolcerc  pofTunt  ninnct 
quotquot  ci;m  cuius  lcriptura  piottrtur  lcj ibcnti  in  aliquando  vidcruntJi- 
cct  lcripturani  ipfam,dc  cuius  vcntatc  quxritur,ticri  non  vidcrin:  .Tit  cx  ii$e- 
tiam  qui  fcribcntcm  numquam  vidcrunt,ilh  qui  tantx  lint  pcriti£  vt  excha- 
raderis  forma  cV  litcrarum  comparationc  candcm  hoininis  «ajuanrumb* 
bct  igncti  maiium  poflint  agiiofccrc.Lxquo  lit  vtnon  tam  facilc  poflintrc 
pcriri  tcites qui  circa  recognitioncm  fcripturx  vchnt  idfalsodiccrc,  qnod 
poltmoduin  alij  tatu  multi  poflin:  obfcruarc,  ccnifs  imcque  adiinnarc  iaUo 
dictiun  clft'.  Nam  quo  tacihiis  faKuin  vt  &  aliud  crimen  quodlibct  detcgt 
potcil,co  difticiliuscoininittitur.  V  ohintas  vcro  dctuiKti  hommij  dcqut 
non  cxtct  fcnpturj  vlla  ,  ficuti  pcr  alios  tcftcs  probari  non  potcft  quatn  qui 
fcprxfcntcs  tuilfeaudcant  diccrc ,  lu  fi  pcr  aliquos  falso  probata  lit,dtfiiciL 
Iimc  vllas  in  coutrarium  probationcs  adiiuttit:  Ncc  fi  adfint  multi  qui  dicit 
codcm  fc  tcmporc  &  loco  ajftiitfc ,  ncc  quicquam  audiuifle,quoniain  fuf- 
ficlt  follcnncm  numcrum cxaudirc, f.  heredespdUmu.D.  ftu iefl*m.f*cer. 
/»«^foljquc  tcrc  probandi  ralfi  ratio  illa  fupcrcft,vt  probctur  tcftcs  illos  qui 
fc  3c  pnefentes  fuiffc  &  audiuiffc  dicunt  co  tcmpore  abruiifc  vtaudirc  nul- 
lomodo  potucrint:quod  tjmcn  tam  ceno  &  tam  prxcist  probjndum  cft,  vt 
vixquicquam  poflit  clfeditiicihorisprobatiopis.  Hanc  verb  noftram  in- 
terprttationcin  pr.eter  illj  quxiam  diximus  id  ctiain  mirilicc  probat ,  quod 
1'hcodofius  in  d.l.bac  con/ulnfiima  n.  £.At  irjlMm.piftqmmdixii  t»  d.f.t* 
tmperf(n»,volunUKni  qux  pcr  tclUmcntum  in  fcriptis  conditum  fcd  inipcr- 
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jccSum  dcdarau  fit  non  tcncrc  nifi  inter  hbcros ,  fubiurigjiftatirn  dctefta- 
rncntis  pcr  nuncupationcm ,  vt  n<>n  alitcr  valcant,  quam  it  fcptan  tcftcs  fi 
mul  vno  codauque  tcmporc  collccti  tcftatcrYis  voluntatcm,vt  finc  fcriptur* 
tcftamcnrum  racicntis,  audicrint.  Ncquc  hic  rcpetit  candcm  cxccptionem, 
Wfi inttr folit  libtrot ,  t]uar  tamcn  ncc  pritci  mifla  fuiiTct  nccprztermittcn  - 
dafi  puuflctThcodofiiis  idchi  ius  in  vtrocjuc  tcftamcnti  gencrci  Conftan- 
tinovclconftitutum  vcl  conftitucndum  fuiflc :  Et  vcro  (i  Thcodofius  ipfc 
teftamcntum  imperfe&um  dcfinit,  quod  a  tcftibus  ncque  fubfcriptu:n  ncq; 
figuatum  cft,  quafrontepolTumuseamconftitutionciii  protrahcrc  adtcfta- 
mcnta  nuncupatiua ,  unquam  qua;  ipfa  ctiam  impci  Jccfta  efll-  pofliiit ,  ciiui 
ncq;fubfcriptKncs,  ncc-uc  fignaculatcftium  pro  follcnniujc  rcquirant ,  iic 
tuni  quidcm  cum  ad  futuram  rci  gcftj  mcmoriam  fcribuntur  i  Nifi  vbi  iui 
municipalc  inftrumcntiscV  faiptvrlsotnnibus  tcftcs  lubcntibus  hancim- 
ponit  nouam  follcnnitatis  neccfTitatem  planc  a  iuris  ratione  ahenaui  l.ptn. 
y.pcnult  .D.dt  ptgntr.  Junilttl.^.ttd.l.^.  D.dtfii.  irflrut» . 
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.     crror  qyintvs. 

Df  ttftAmtntt  miniiiftJltnnifAclt  infAUorcm  Uberoium  namrthum. 

^RaEfakda  cflcnt  mulu  de  naturalibus  libcrisvthrc 
^  quxftio  benc  intclhgcrctur ,  nitidc  totoillo  iurcquodcirca 
naturalcs  Lbcro*  &:  olim  obtinuit,  &  iiodic  (jbtincr,  fepara 
j*,tum  ac  proprium  Iiabcrcmus  tractatum  brcui  edcndumad 
^fifi  intcrpretationcm  l.vlt.Q.Ae  nAturAltb.iiber.  Satis  ciit  monqif 
k  ,H4Utir*U»m Itbertrum  ntmtn,  cflc  xquiiiocum.cV  licirco  antc  omnta  Ji- 
Jringucndum.AIiquandocnim  ad  cosumum  rurtinctquiin  fcruitutc&  c*. 
contubcrnio  nati  lunt:quo  fcnfu  paffim  vidcasaprudcntibus  noftjisdicili 
bcros  namralcsyt  in  /.  Lucim  Tttmi  88.  j.  Dtmtdt  iegtt.  i.l.nAturAltj.D. 
it  tonfirm.  tuttr.  I.  Lucmt^.  dt  vmlg.  & pupilI.fubHu.  &  ahbi  pjfilni.Nili 
cum  naturalcs  dicunt  cos  quos  hodic  vulgo  naturalcs  &  Icgitimos  appclla- 
musad  diffcrcntiam  adoptiuorum  qui  lcgttimi  tanium  hintnonctiamna- 
turalcs,  Vt  in  tractatu  dc  adoptionibus.   Aliouando  autciu  natui  alium  ap- 
pcllatio  adcos  rcfcnur  qui  nati  funt  cx  concubina,aut  cxalio  quolibcwlli- 
cito  cortu-C^yi  fcnfus  ctli  ncquc  prudcntibus  noftvis,  ncquc  Iuipcrat^ribus 
primis  cognnii^antc  terupora  Conftantini,vt  rcfcrc  luftiuunus  Neutu.  tq. 
<jttib.tnt>d.  ndiuf.effie.fui.  in  vulgaii  umcn  vfu  loqucndi  tani  frcquciMcit  i 
tcniporibus  Conftantini,  quani  vitium  ipiutn  illiciti  coitus,  cx  quoinatcm 
&:  occafio  nomiuc  dcfccndit.  Potcftigiturpropoliuquxftioad  vtraniquc 
naturalium  fpccicm  accominodari  .cjuamuis  niulto  vtihus  ad  poftcriurcui, 
cum  pnoris  gencris  naturalcs  hodic  nulli  clfc  intcr  nos  pciflint,non  maqis 
quam  fcrui.  Pucct  autem  nonnullis  ca  fcntcntia  qu*  fuit  primutn  fpccula- 
toiis  in/iV.^i«y?^Nn.r^/.$.Mffi^M^i«/r,probatac:cindc  aPanlo  Cdftrcnil 
*&dJ.b*c  cofuitifiinA.f.tximperfeilt.  Q.  de  tt^tm.M  ctiam  ad  huiuiVodi  ri- 
lios  duntaxat naturalcs  prouahcndi  lint  Jmpcratoruin  Ccnibntini,  Thco- 
dofij  Si luftijiiaru  ccnftitutioncs.lcicotoiuuc  quedfint  tauoribiks,*'  con- 
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fcquentcrbcnignaintcrprctationc  adiuuandx©*/g./.cMn»  auidttmi<).  D.i* 
tibtf.&pofikum.  I.  hocmodt.C.^.D.dt  condictj  dtmtnfh.  Prafcxtim  cumi- 
demlulunianus  in  l.vlt.  Cod.de  ctnfirm.  tuitr.  hoc  ipfum  fatis  apcrtecxpri- 
mcrc  vidcatur  iis  ^rbis,  tfMurthbni  Itbtruprtuidtnits  dnmus  Lctntinmpi- 
tnbus  torum  tn  iit  ribw  ojuai  quocunqut  modo  tu  dtdtrint  vil ttUqutnnfi 
Scnfus  cnioi  illcplcrifquecrcditur  vt  fufticiat  quocjuomodo  rellchimali- 
quidciTc  rilio  oaturali  a  patrc:  I-rgo  ctiamft  mtniis  (ollcnnitcr.  Alioqniifc- 
ntobcnc  fitdicturus  ,  1'oiTc  quoquomodo  rclinqui  id  quod  non  nifi  fol- 
lenditcT  iclinqui  poflir.  Contraria  tan.cn  opinio  vt  vcrior,  ita  &:  commu- 
ni  r  cft,fi  credimus  Iulio  Claro  in  §.  ttfi nmt nt unt. '  audft.  n.  ($■  ^ntttm» 
Tijfturt  Dectf.Ttdtm.y^.  Nam  cjuodad  Iultiiiiani  Lcgcm  attiact,  facueeft 
Vidcrcvcrba  i!la ,  rjuocun.-jue  mado  >  noii  ad  ncglcJlas  iuris  communisfol- 
lennitatc»  pcrtincrc.  Scd  addiucrfas  rclinqticndi  fpccics,  cjuarum  alix  inter 
viuos  lunr.aliacad  vltimam  voluntatcmfpccrantcs.    Kam  lex  illa  ficuti  ia- 
cit  ius  nouum ,  tta  pcndct  cx  co ,  cjttod  aliis  ctufdcm  Iuftiniani  aliorurocrue 
1  npcratoium  legib.is,  naturalcs  ilti  capaccs  facri  crantcapicndiaparcnti- 
bus  tx  tcftamcnto  vfquead  ccrtam  quantitatcm,  id cft,  vfquc  ad vociam 
quiticm  indiftinctc » le^.i.£odjit nmur.  hbtr,  fupra  vnciam  autcm  eototo 
'cafu  quo lcgidmi  liberi  nulli  CiTciK ,  ncquc  Icgitima  vxor  Auib.itittti. 
1   i  e figtiincant  ctiam vcrba illa, ifV/g. t///<m.  dedtrintvtlrtli^umnt.ljc- 
d.ilcnaiiiqne  diciturinagis  proprii»accx\Tuloqucndi  ,  quidcditirttet  xi» 
■  >s,rcliquijfc  vcro  qtn  ui  vitirna  voluiit.ttc.   Kcc  Accurlius  noftcr  ad  earo 
legcmhancinterpretationcmignorauit.   itatio  tamcn  illa  qua.vnk»  mo- 
'.le.iturnoftri ,  vt  contia  fpcctilatorcm  fcntiant ,  lcuior  mihi  vidctur,qtti« 
vttdcbuerit  cos  moitcrc.  Aiunt  ciiim  lcgcs  qu.v  dc  parentls  intcTttbejdfl»- 
uc  riliostcftaincnto  i:npa  fe>lt()loquuntur  ,  non  de  alils  effc  accipietiaas, 
qna  n  q.n  vcrc  &  pr.piic  lil*j  (iir.l  iliuin  jnttvii  ilcfiniri  ctim  cjuicxlectti- 
mo  matrimonio  I11  n.uiis ,  leg.filtum.6-  D.dt  bvfuifuivtlstitn. »»►.)•**. 
Qot>d  fi  quanddquc  idhhbs  lutttralcsextendaiunr  lcgcs  dc  riliislocrceo- 
tcs  illudcrprimifolcrc  iplis  !cgibus,{n  hac  Vcrb  fbccic  nnlla  id  lcgeexjref- 
•furn  fcMfir.  Arli  rlrio  Ux:  borta  veritjdi  tfrct ,  ftqucrctiu  idcir  prcrlo«'d« 
adoptiuis filiis  dicjtndiurt  fbreqjod  Imdiciiutdc  iutnraliMis.  Ndn  poffct?. 
ns  lociim habcre  conl:irutioncs,qi!x  dc  in.pctftvtis  huiufiiiodi  tcfUmentrl 
fcriptar  funt,  ciim  xquc  vcruir.  fitnoti  ciic  pr«  pric  liliosillos  quos  adcptio 
nonnattiraf«rt,atpotniscomincnt:ti'     vt  ('.ip  nianus  vocarc  illosvidc- 
riir  in  l.fidttcomaxffum.-jGSDt  ctndtc.& dtmanflr.ciur  ajt  lidciconamiffjmi 
liliisrclicrumfub  cac .  ndicioncli  qnis  cx  ns  dlcm  (TruTn  bbicrrt  fine libf- 
ris,adoptioDMcf;innittuo  non  cvdndi.  C.    ntc  di(7iiiirlcvi1d?cft  quodVU 
piannslcribitin  \.fi ita^uit.^i.  <J.  i.^/^j/.i.niincnilntcmr^usliDcrdTum 
parstertta  lcgata  cft,non  polfcadoptando  confccrui  kgatutn.  Adopriui  na- 
qtic  (iti)  noit  funt  nati  rilij,unrum  abcft  vt  fint  nati  cx  lcgitimo  nntrimonio. 
At  naturalt  s  ttfi  non  funt  nati  cx  lcgitiiv.o  njatrimonio  hoc  tamcn  amplit» 
habcnt  quamadaptiiu,  quo.l  cx  ill  niati  funt,  cuius  dicunnir  clTc  (ihj  nant- 
ralts ,  v:  p-roindc  tanto  vcrius  fit  filios  iHos  csTc.  Naninlrtertrrirn  elrcdtd- 
•ur  id quod  rcucra  cfi,  reinota  iuris  p.  itcftatc,  l+f.iperirt.  D.  de  Sfc  Si!**. 
Vndcctiam  fit.vtproptcrlibcros  n.itiir:lcs  plenmqnc  dcficiatfidciconrmif- 
fuir.quodnqnrjeficcrctproptcraJ  1 1  uos  ,  t.tnmpttt  -.77.  $■  i'oio  de  Itett. 
x.iur.11.  txf*nts7.  S.fanurogntui  TrthS.V.tUmm  ccrtum  cft  in 
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adopttuis  quoquc  liberis  locum  cfieIcgisConftan:inianx,gux  Jcomr.ibus 
iUi$loquitur,quifunrfui  hcredcs:quorupimimcro  vtigi  adoptiuincn  roi- 
nas  quim  qui  naturales  &  legitimi  fiwt,  contincntur.Nain  &;  ilhs  xquc  tc- 
ftamcntaria  ac  lcgititna  bcrcditas  dcbctur.fi  non  ab  ca  ccno  rccrbquc  iudj- 
cio  fubmoucantur.Non  igintr  ca  fola  ratio  tilioi  naturalcs  a  Conftantiniane 
lcgis  bencficio  excludcrc  dcbct,quod  cx  lcgitimo  matritnomo  nati  no  fint, 
cum  non  cxdudat adoptiuos.  Ratio igitur  vcra qux  pro communi  fcrjrcntia 
tuenda  adfcrri  dcbuit,&  quam  ncmo  adrcrt,tlla  efbqubd  lc*  Conftantini  dc 
iis  tantum libcris  loguiwr.qui  vcl  fui  funtvcl  emancipati,  quorum  ncutru 
conucnit  naturaltbus  fiuc  cx  concubinatu  fiuc  ctiam  cx  contubcroio  fufcc- 
ptos  proponamus  ,quia  cum  fui  fint  ij  gui  funt  in  porcfiatc  ,  emancipati  vc- 
ro  qui aliquaudotn  potcftate fucrunt, ncutrum  dtci  potcfldc  naturalibus i- 
ftisqui  io  potcftatcncc  funt,  ncc  vnquain  clTepotuerunt,  quand>gttiJc.'i 
iuspatrueporcftatisnon  cftnifi  cx  iuftis  nuptiis,  Jnlht.ec patr. ptttfi.  F.v  * 
iuftas  autcm  nuptias  nafcitur  quifquis  vclcx  ctM^ybcntiu  na&tOir  vcicx 
concubinatu,  obidqucnec  iis  lubftitucrc  pupillaritcr  njtuauis  patcr  po- 
tcft,  d.  Itg. Luttm  4f .  De  vulg.  &pnpill.fitlr/}it.  nec  turorcn.  darc  cxtra  cafuin 
k  formatn.  44tg.vlt.Cod.  dt  tonfirm .tutor.  quia  vtrumquc  ius  &  fubftituea- 
dJ  pupillaxitcr  &  tutorem  danJi  proficilcirur  cx  ittrc  patnx  potcftatis.  Qtu- 
quamautcm  fiibfccuta  TheoJofij  conftitutto  i:iJu*itfc vidctur,  vtnihtl  a- 
ltudin  libcris  jnfpicicnJitm  fitntltan  fintlibcri,  non  ctiatn  illudan  fui  liut 
ancmancipati,  cum  lcgctn  Conftintini  guxde  patribus  tantum  locuta  rue- 
rat,eitcndcrit  ad  matrcs ,  matcrndfquc  aiccndcntcs,  qtioriiin  rcfpcctu  con- 
fiatliboos  neg  !c  fuos  dici  polfc  nci]uccmancipatos,  ii  Utncn  fubtihus  in. 
tacajMlun  ita  cft  :  quoniam  iis  Jctnum  libct:«.  quantuin  ad  matris  matcr- 
norumquc  alccndcntium  fucccflioncm  prodciTc  Thcodolius  voluit,quain- 
□is  nccfuis  ncc  cmancipatis ,  guibus  fcilicct  lam  Conltantinus  profpc.xcrat 
guantum  aJ  fucccflioncm  patris.   Ncc  cnim  aliudfcctt  Thcodoluu  nifi 
guod  Conftantini  Icgcm  dc  patribustanuimlocutamprotraxitadmatrcs. 
£rgo  iis  tantum  libcris  profpiccrc  quantum  ad  matrcm  ThcoJofius  voluic, 
qui  rclationcadparrcm  fafta  vcl  uiidiccndi  clTcnt  vcl cmancipati,  Atqui 
non  funt  in  hoc  numero  libcri  naturalcs,  vt  probauimus.  Non  magis  crgo 
adThcodofianx  quam  ad  Cojiftantinianx  lcgis  fiuc  vctba  fiuc  fcntcntiam 
ifti  pcrtiticnt.Et  confcqucntc  r>  oua  lcgc  opus  clfct,notioquc  Impcratorc  ad 
facictidumvt  in  iis  iti  ljcm  flatuerctur,  quod  in  ahu  ftjtuuim  tuitiCon- 
ftantino ,  srg.  Itg.  hbtros  iS.CT  l-frj.m  iliis  vcrbis  eo  juod  nulU  tonilitutie, 
gic.C.de ««.''/«r.lJque  apparcbit  cuidcntiiis  fi  cutn  hacrationcaliam  iunqas 
pctcndam  ab  iis  qux  a  nobis  difputatafunt  in  Enor.y  Ncmpc  q  10J  i-.tte 
Conftantim  fiujcThcQdofij  lltic  lufiinuni  lcgcm  confiJcrcsnonaiutdpri- 
uilc-giuin  libcris  datuni  cll  uili  vt  liitcr  cos  valuntas  parcntjs  cx  tc- 
ftamcnto  ,  liuc  uiipctt'c:rtofiue  alitcr  nulio  iurc  iiitcjlat;  dcttnJatur.  Er- 
go  ncc  alus  [fijcru  quaui  gui  ab  intcftatp  uictrijcic poffiiu.  Atgtunatu- 
ralcslibcri  fiuc  cx  contubcrnio  fiuccxconcubinatu  tuftcpu  pn^ponantur, 
numqua  fucccdjJDt  ab  intcflato.  Ntlt  fqrtcin  duos  vncias  co  fHo  calu  quo 
neq;  iobolcscjiulisncQ;|cgitijiucoiuuxfupa;fu,  vtfcjiptu  cft  mdtfl.amb. 
Itttt  j5*ir#.C.df  »4/«'.u*rr.Huccnim  luftmunus  taJJjiiJuiu.iifl.  tfau.&j. 
ijmb.  mod.  n*!*r.  effit.fnt,  cunj  ontea  fempcr  obtimiiiTa ,  vt  ab  oinni  luc- 
c.kicnc  lntcftati  uauiralcs  ifl;  aju.jcmur.^KkrmJuftiniano  tcftc  -a  l.  vh. 
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C.dt  n4Wt.ub  r.Qnn  enim  iurc  voearenrunqui  rrequcfui  funt,neque  agna-  • 
uV.fcriptty.  'D.vndMer.d.l.vlt.C.de  ntrur.  /iJrr.Haftcnusenlm  duntixat 
mprofpcctum  crat  a  prioribt»  Itnpcratoribui  vt  inftirui  hcredcs  pnffent 
vfquc  aJ  ccrtum  modit  n.ciim  toto  iurc  vetcre  incogniti  fuiffcnt,  &  incapa- 
ccitinquam  ilicmgm.r,  9t  pcrcgrini  d.^eue^.^^.tnprincip.tuncl.  /.  \.C.di 
kered.itsfitiAptv.r  ficri  non  poteft,  vt  ad  l.uiufmodi  nattiralct  libcros  car  c6- 
Urturiorics  protrahanrur :  Nimintm  fub  Inc  tamcn  cxceptionc.  Nifi  quatt^ 
nu>abrimcUato  fucccdcrc 'poflumvd  cft,  Extra  cum  cafum  qiio  nequc  legi- ' 
titm  vlli  lintlibcri,neque  lcg,;imaconiitnx,&  infra  duarum  duntaxat  vncia- 
rum  modum.  In  coquc  puto  crratum  cfle  ab  intcrpictibus  noftrii,  quorum 
ncmo  hanc  adhibcr  Jift.ncr.oncm.vt  icc  quifquam  in  hac  qua-ftionc  confi- 
dcratiusTucccdendiabintcftato,  cuiustamcn  prarcipua  ratio  habenda  cft, 
rmmics  dc  vohtntatc  cv  tcftj.ncnto  impcrtccTo  dctcndcnda,  difputitur  :  ira' 
r-  ri  Jicitlc  pofTJ^  q,i*ft.oncm  conciperc.  An  ad  iftas  Confbntini, 

i !  .  !  j  \  |  ittfil  legcs  ij  pcrtincant  qui  ab  infcftato  fuccedercnon 
po(Tunt,cu  i  "  ■  leeibut  nihil aliud  fawtum  (it ,  nifi  vt  voluntas  defcndarur 
ab  intcftato.  Planeti  dc  ncpotibus  illagitimis  fractcmus ,  fiuc  fint  illegitimi 
exi!Icgitimo,ltucilIei;itimicxlej;itimo,l1uclcgitimi  ,  cx  illcgitJmo,  qux 
trh  iitnrgcncra  illcgitimonim  ncpotu,  vt  ait ,  /./  vh.  cV  qiurraruran  adcos 
pertincant  har  conft  tiuior.cs.  Refpondcndum  crit  innepidc  &  indiftinftfc' 
nonpcnincfc.qiiianullopcintiis  calu  poffunt  iUinCpotcs  ab  inteftatouic-' 
ccdercncc nur.s  auo ahilque  fupuioribus  afccisdcntibus,  quam  vlli cx co- 
gna:is,li  quis  faltcm  huiufmodi  cognationis  verbum  ad  tam  dcgencrei  ho- 

:iincs  vclit  cxtendcrc ,  vt  vrar  vcrbis  Iiillini ani  in  d.t.vlt.  quam  legeniruc 
partc  incorrcftam  manfillc  confonriunt  intciprctesonincs ,  &  in  hocroo 
lapiuiujquiini  innibus  aj  hnnc  traflatum  fpeftantibus  Omnesom- 

p.tno  Jcfipucrunt.  Iraquc  hinc  vidcmus  in  propofita  quxftionc  multum  in- 
terclTcan  de  ltbcrrs  natiiralibus  *  Icgiriu-.ii  triAtmus^n  dc  iis  qut  fint  tu. 
t .lnlcs  rintflm.  Kt  rurfum.cum  dc  iis  qui  fiint  naturales  tantura,.  an  de  filiis 
t  rimi  gradus ,  ande  ncpotibus.  ,Nam  in  libcris  naturalibus  &  Icgitimis  lo- 
«  nt  fiipradtctx  I  npcratorum  conftitutiones  finc  vlla  graduum  di- 
ftinctioncquiapotlunt  :j  omncs  liicceJcrcab  intclhtofaltiagraduu  prwo- 
g  tnua.vt  fcriprum  cft  in  Auth.  Dcfiui.  to.  C-'dSC.Te«jll.  %  ,fs  vcro  qui 

n.iti;ralcstantu,i)tunr,.li[linc"tioadli,bcnJincccifui6cft,anprin\ifint«a-1 
dus  an  vltenor.s  In  libcris  primi  gradtis  ft.bJ.ftingUendum,  eft  an  poffiiK 
aliqua  ht  pahc  fucccdcre  ab  intcftato  nccnc,  Id  cft  an  aliqui  adllnrlccujmi 
hberi  aut  lcgitima  con.ux.in  non.  Vtfi  propccr  defecbim  lcgitimorum  pof- 
f.ntab  imcftato  fucccdcrc.habcantin  hs  locum  conftitutioncs  vfquc ad cam 
hcrcdtrans  partcm ,  in  qui  lut  ccdcrc  poflilnt.  Si  minus,  aliud  rc/ponderi  o- 
poncarln l.berts vcrc >natural,bus vltcrioris gradus puti  nebotibus  aut pro- 
ncbotibusifine  vllad.ftmctione  diccnJum  ett.nequVdeilkWuTc  Imrcra- 
toVcs.rreqtie ad  cos  PCr  imcrprctationein  protrah ,  p,  ,flc  I-„rcratun.m  con- 
ft.rut.oncs.  Vnnm  eftquod  hu.c  rtoftra:  Jiftinctioni  valdc  aJucrfari  videa- 
thrJd  n.m.mm  quod  fupra  d.x.mus.non  de  aliis  l.beris  locutum  fu.fTc  Co- 
tartinum  quam  qu.  vcl  hii  fint  vel  cmancipat. ,  quorum  ncutru.n  conucnic 
beri^ .naturabbu^neton, iquidcm cum  fucccJcr?Poffuntabintcftato,  nul- 
!.so,ftentibuslcg.t.m,s .  Vcfirmrefpondcnmco  iudiciopotcft.Conrbnu- 
naftgemtuaonccptarnfaiire.qnotico  tcmpore 5ta ius  WJtWn^S- 
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kerifuccederc  ab  intcftato  poiTcnt ,  (iuc  ciuili  iurc,  fmc  prc/orio,  qtum  qui 
*ui  vcladhuc  cflcnt,  vcl  ahquando  fuilfcnt,  cum  naruraliumSc  ius  Sc  nomc* 
nondum  cifct  cognitura,  utum  abcfc  vc  porfent  fucccdcrc  ab  intcfcatcsquod 
Iuftinianus  longo poftintcrualloprimus  inJuvit.At  pofteaquini  Iuftinuii» 
placuit,  vt  ccrto  cafu  Scad  ccrrura  vfquc  modum  libcri  naturalcs  capjccs  lint 
'iucccdcndi  ab  mtcfbto  ,non  tam  illud  infpicicnJum  iam  cflc ,  an  llnt  ij  fui 
vcl  cmancipati,quara  vtrum  talcsfintquibus  3c  Iibcrortim  nomcn,3c  ius  ab 
intcftatodiicccdcndi  conucnirc  poflu :  quomodo  vtiquc  iis  conucmt,  iicct 
ncqucfui  fmt>ncquc  cmancipati. 


ERROR  SEXTVS. 


De  UbtrU  tHegtttmu  legittmati:,  qmbut  mltjtitd  reliflnm  ft  in 

teflmmeniQ  mtnits  foHenni. 

* 

I  qjv  e  T  iam  cx  fupcrioribus,quid  nos  ad  pi  opoiitam  qux- 
ftioncm  rcfpondcndum  arbirrcmur.  Etiicnnn  dirTcrciiuac 
mult<j  funt  intcr  libcros  Icgitimos  &  lcgitimatos,  ita  vt  non 
fatis  ptopi ic  dici  poflint  lcgitimi  qui  lunt  lcgititnati.  Tamc 
quodad  propolitam  quefttoucni  attinctiinJiil  prorfus  intci- 
cflc  potefli  an  libcri  qtubus  patcr  in      .  ncnto  miiuis  foi- 
/enniairquiddcdcrit.lcgitiini  fiutan  Icgitimati.  SiquiJctamlu  qtum  1II1  cic 
ipla  iuro  ciuilis  rationc  c.tp.tct  f;nt  fucccdcndi  ab  iutcftato  indiftincttdioc 
cltjion  adhibtta  eadiUinCtionc.  An  aliqua  lit  fobolcs  tut  coniux  lcgitima, 
necnctquippcqui  fint  vcre  Iibcri,  adcoq;  fui  IicredeJ,non  niinus  quain  li  fic 
ruturale*  tlki;t,\  Icgitiun.  Filioscnim  familias  non  foluni  natura,  fcdctiS 
locracit,  fiue  peradoptioncm,  qni  modws  fuic  vctcri  iurifpiudcnti.Tnotifst- 
mus./.i.t^rM.rir.D.^f  mdopt.  fiuc  pcr  legitimationcni,  cttuis  varix  fpccus  j 
pa&fefiocibtMlinperatoribus  fucrunt  introduttxA  i  luftmuno  noftio  p:r- 
tim  rctcntf.partiin  cmcndata;  Nouell.fy.tjmtb  .msd.nmtur.efjit  .{m\.i  tfouel/. 
7+fmtb.mid.nmtHr.effic.legti.  Cumquc  lcx  Conflantiiii  qugcxtat  in  ditl.l. 
vUtm.C.fmmtl.erctfcmn.  dt  ns  Iibcns  nonnnatim  loquaturqui  funt  fui  htrc- 
dcs,  fui  vcroiinrnon  minusqui  lcgitiiiuti  funt  quam  qui  ab  initiolcgiti- 
mitucrunr,  plancnon  vidco  quid  nnpcdut ,  ouoniinusde  lcgttiinatil  idcin 
ius  quod  dc  legitunis  blC  partt?lit  conititucnJum.  Etli  non  ignoro  ipftun 
quoquc  lcgitimatorunt  nonicn  iquiuocum  cifc.  Potcfl  cnim  ad  Ci  s  aptart 
cjui  nunquam  rucrunt  nattiralcs.fcJ  ab  irritio  lcgitinii.quos  cquidcm  uugis 
propric  hccat  diccrc  Icgitimos,  quia  nunquam  dJcgitiuii  fuci  unt,  no  uugts 
quam  naturalcs,  cuiufm oci  funt  qui  pcr  adoptioncm  fpctialcm,  aut  pei  a  J- 
rogationcua  adfciti  funt  in  numerum  Itbcrot  uin,  fcd  quostamcn  poUis  ctij 
non  malc  dicerc  lcgitimatos ,  cdm  fit  vti um  fa-ios  ciTc  illos  lcgiti.ut  s  qiu 
antca  no  crantdcgitimari  cnim  aliud  nihil  cfl  quarn  Icgitimuni  htri.  Potcft 
ctiam  Sc  multo  conucnicnti  ad  cos  acto.nodaii.qui  itafutr.iut  nofl  lcgititni 
vt  fucrint  ctiam  illegitimi,quii  fucntnt  ahq.undo  naturalcs  taniii.n.  Lthoc 
fcndi  lcgitimati  paGtm  diciitur  in  fupraJiCtts  1  aftiniani  conflitutiouibus,  & 
in  propolita qu^-ftionc.  Cetuuui  liuc  hoc,  fiuc  ilio  uiodo  lcgitimatoru UOr 
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ncn  fumatut  ftnis  hcrcs  cft  quifquis  :ft  lcgirimatus  >  hoc  ipfo  quod  Icgiti- 
mus  cft.Peitincnt  igiutr  legitimati  omnes  ad  Conftirini  lcgcm,  cx  quapar- 
tc  Jc  fuis  hcrcdibus  tocuta  fuit.Ncc  proindcad  rcm  pcrtinct  fi  quisobiicizt 
*onomnc5  difpofitioncs  quxdc  Iibcris  lcgitimis  loquuntur  ad  Icgitinu- 
toscxtcndi  pnlfc,  puta  li  quis  locuttts  fit  dc  Titij  libcris  legitimiscxpro- 
prioipfniscorpore  prucrcatu.vt  in  ca  fpccicquam  traclatGuid.Pap.  Aut 
ii  dc  cmphyteufi  ccclcliaftica  agantr  >  qnam  placuit  ad  illcgitiinos  lcgitima- 
tos  perucnire  noti  polTc  ,  fi  non  cxprclia  cVfpccialis  mcntio  dc  iis  facla  fit, 
vtcx  COmmuni  noftrorum  fentcntu  tcftamr  lulius  Clar.  in  §.  tmphytn- 
fis.    N  >n  cnim  d;  lcgititnis  hcrcdibus  locuu  cll  Icx  Conftantini,  icdde 
1  .  I  tantUiil»qiJOtiominc  [cgitimativtiquenon  minus  quam  legitinu  ipft 
Vf  cUximu%controcotnn quia Ctmum  nomcn  non  cft  xquiuocum»aut  anab- 
g.imquo:nodolcgitiiiutorum,vt  iisconucni.it  magisproprie  qui  Icgiti- 
iin  ab  initio  tucrunt,  quj  n  iis  qui  cxpoftfa&o  lcgitimi  tacti  funt.  Ouincs 
fiquidem  xqucfun:  fui  lurcdcs  >c«l  n  xquc  lint  111  potcftate,  primuinque 
gradutu  obtincant  In  caufa  fucccdcndi  iiifpe.-to  tempof *  mortis,  quod  vni- 
cum  prxcisc  infpicicnduni  cit,  quoties  dc  fui  hcrcdis  nomine  ac  iurcdifpd* 
tatur.  l.fcrtp'0.  7.  'D.vnd.  Itbct.t.fi  fUt4tf4mtliM.11Xi.de  ttjldm.miUt.  An- 
tc  moncm  cnim  patrisKnitli  5  licii:i  Iutcs  nullus  cifepotcft:  «a  ncouc  frus 
heres.quu  viucntis  noti  cft  hcrc  iir  s.  /.1.  M.dthtrtd.  vtl *Q.  vtniit.l.x.D. 
t  rthtrtd.  Oc  coiifeciucntcr  non  cadit  m  fuos  hercdcs  ca  diftinctto qui  ca- 
dtttti  lcgttilUOC,  an  ab  initiotalcs  tjcrint,  an  c\  poftia&o:  qun  nonqucro- 
aJmodu'11  liluis  lcgitimus,  itaSc  fuus  hcrcs  q.nlquam  nafcitur,  nifi  quina- 
fcritur  poft  mortcm  ilhusdc  cuius  hcrcditatc  agitur,  qui  autem  poltBkW" 
;  it  nafcitur ,  fi  non  fuus  hcics  (itco  tcniporcquonafcitiir,  fuus  pofteafi*- 
ri  nonqoam  pot  -n.l.fifaufih«.6.i).dtm»t- 
rnpt.&  l.i.%.fcttndHm.  D.  dtfmsd-ltgu.    F.t  ratio  dirfcrcntixpcrfpicuacfb 
qutatflitiS  qiiidcm  dcfinittir  cx  natiuitatc  illius  qui  rilius  dicitur,icdctim 
.1  lie&anota  filitimfamilias  dicimus  »  cum  figniticamus  qucm  nontamm- 
tura  quam  lextalcm  fcccrit,q'ioniJin  ficuti  lolanatura  tihos  facit ,  ita  &  6- 
Itostamilias  fola  tcx,  qtixpniro  inco  ditlcrt  i  n.mira  qtiod  nulloinftan- 
V  ccrto  concludit jr  ,  qiiominus  potcOatcm  fttatn  cxcrccat ,  vt  riliumfami- 
I  m  h  nlic  facia*  cum>qui  licii  tiSuisfamili.is  non  fiiit.  Atnatura  nonpoteft 
laccrc  vt  qui  hodic  naruscft,  ii  nnn  lit  tiliusTitij,  poftcafilius  vnquamfiat. 
Suusautem  hcrcs  definitur  cxtcmpr  rc  mortis  patrisfamilias,  vt  diximus, 
&  xftimaturcx  vnico  iilo  ir.ft.uiti,  adco  vt  nequc  lcx  ipfa  poflit  cx  poftta- 
iltoftuiiii  hcrcdcm  taccrc  illumqui  talii  noti  hicrit,  tunc ct\m  de  fuohe- 
rcdc  tract  111  him  hnt.    Indc  igitur  cucnir ,  vt ncquc filius, ncquc  fuushc- 
rcs  cx  poftfa«5io  quifquaiii  (icn  poflit .  ar  f il  usfamilias  &:  quod  idem  cft  le- 
gitimtis  filius  non  ininiis  cx  polllacto  poftit  ipis  licri  >  quam  ab  initio  ef- 
fc:aftufcilicct  illo  lcgitirno interucniente  pcr  qucm  liberi  lcgitimi  fiunt, 
tSuc  aliquando  tlkgirimi  fucrmt ,  fiuc  nunquam.  Dcniquc  liuedelcgc, 
fiucdchominisvoluntatc  inurprctanda tractctur, fi  dc  illoquxratur,  an 
Iibcroriimappcllationc.aut  lcgittmi,  autlcgitimati  contincantur,  an  lj  un- 
twniqui  &  naturjlcs  lint  &  lcgitimi,  vnum  illud  infpicicndum  cTh  an  iu 
vcrbis  vfus  lit  lcgilbtor  auttcltator,  qur  naturx  an  iis  qux  (ulius  Icgis 
fi.him  demonftrcnt.  Priorc  cafi  >  ncquc  lcgitimati  continentur ,  ncquc 
i)  qm  ab  umio  Icgitimi  hicrunt,  li  non  fint  ctiam naturalcs ,.quu  narura  ve- 
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ritatem  vult,  lex  veronihil  facit  nilipcrfidtioncin  ,  vt  fupcriorecapitc  di- 
ccbamus     leg.  fideitommtffnm.  -rG.de  eondte.  dr  demonfir.  It^.  ft  ,14  .;«»/.  u, 
$.de  /»j»4M.ex  quibus  Iocis  ctiani  apparcr,li  foluiri  norocn  hienrtm,  aut  fi- 
Acrvm ,  acprcflum  lit,nullaalianotaadiccii,non  alios  fignificatos  intcl];<*i 
cjuam  qui  rcucra  &  naturalitcr  filij  finr,  non  quiciuiliter  &  fktitie  tantun-. 
Ug.vlttm.  D.  de  mr.dthb.  vbi  quod  Iauolenus  cx  LaL-conc  opponit  vcrnm 
filioin  eiqui  litnaturalis  JuntJ.xat,r.on  ad  cumfilium  pcrtinct  qui  fitlegi- 
timus  tantum  [  hkenim mulio ininusdici potcfl  vcrus  filius  quam  fitf- 
fet  naturalis  tantiim  ]  fed  ad  cum  qui  <itc\  lcgitimus  fimul  cV  naturalis ,  hoc 
.cft  ,  cx  iuftis  nuptiil  fuftcptus.  Sc J  huc  ita  li  a  tclhtorc  prolatum  fit  illuJ 
libcrorum  aut  fjliorum  nomcn,  nonli  j  lcge.  Lcxcnim  ctlmlibcrc?  aut 
filios  fimpltcitcr  Jicit,qui  Jni  Jc  f.us,  1 J  cfr,  dc  ns  quo  s  pro  Iibcris  vcris  ha  - 
bct  fcnuilcintclligatwr  ,  acproinJc  Jc  lcgitimis  ctiam  qui  numquam  tuc  • 
rint  naturalcs  /  Poftcriorcautcmcjfnj  cilinfiuctcftat<.rl:iickgifljtor  iu 
vcrbis  vfus  cft  qux  lcgis  potcfutcm  potnis  qiuiu  naturx  nctum  Jcmon  - 
fttcnt,nonpotclt  rcs  habuc  Jubitationcm  quin  lcgitimi  quuibcr  con  • 
tineantur  liuc  ab  imtio  Icgitlmi  tantiiin  fucrint ,  fiuccx  poftncto  t.  ics  cf- 
fe&ipcrjcgitiaiationcm ,  cdni  antca  illcgirimi  fuiffcnt:  Vtputafi veliuoa 
licrcJcsditcnrvclfiliosfjinilias  Ug.  1.  D.  de  tdrpt.  &  d.lrg.ilttm.  Qtd.fA- 
md.tretfcttn.  PunccirnaJiicitur  nota  illa,  ex  propuocorporeprccredtuSi- 
ue  aJ  libcrorum  autriliorum  ,  fiuc  aj  filiorun.fjmilias  nicntioncm  ajit- 
ciatur  ,  &  liuc  a  tcft.itorc  fiuc  a  Icgc  apcrtifsimumcft  c<>s  libcros  Jcniou- 
flrari,  qniatiatura  <inr,nonquiaIcgc,  vt mimm non  iithuiufmoJi  !ii>c- 
roram  appciiationc  non  lcgitimos  untum  ,  fcJ  legitunatos  tamcn  com- 
prchcndi,  co  fcnfu  quo  Icgitimatos  Jiximus  cflc  illos  magis  propric  qui 
naturales  &  illcgitimi  aliquanJo  fucmnt.  >.'am  quoj  naturalibus  dccfl  rt 
fint  lcgitimi,  facilc  i  J  fupplcrc  Icx  quandoeuiiquc  potcft.  At  quo J  lcgiti  - 
nns  dccft  vt  lint  naturales,ij  ncquc  lcx  ncquc  natura  ipfa  fupplcrcvm- 
ouatn  poteft.  Ergo  in  propolita  quxftionc  cuni.vtprobatiimus,  Ics  Con- 
ftantini  ad  cosquoque  pcrtincatlibcros  qui  Icgitimi  tantum  funt,quanto 
magis  pcrtincbit  ad  naturalcs  illcgitimos  lcgitiniatos  f  Nam  hiprartcrid 
quodfuntctijmlcgitimi,  hjbcnt  hocamplius  qua.nqt:i  Ugitimi  uiuum 
fiint,quo  J  funt  prartcrca  naturalcs.  Qiianiquam  (1  quiratt  1  w  lcgitimi  liti » 
poflint,pra:fertiiiipcrrcfcriritumPrincipism  pueuiJiCium  frdcicommifla- 
rij,cuirogatus  qms  lit  hcreditatem  rcftitucrc  fub  ca  condicio:ic  ,  Si  fiutlt- 
berts netturthbttt tjr  legtttmts rfff'4if,vt  legkimaii  6deicomntiiTariuoi  bunti 
excluJant,alia  quatftio  cft.Jc  quanobis  &.  alio  ioco  JianJuin  ti  it,&  atiuj 
fortaflc  quam  quoJ  vulgo  crcdituni  eft  abintcrprctibus ,  quilitttnon  viu» 
omniumvoto,  frcqucntiorcs  tamcn  cutjt  in  illamfcntcntiamucontufi- 
dcicommilfjriuin  rcfpcnJcat  pro  lcgitimatoxum  umcn  luc  in  rc  11011  ma  - 
jor  iuris  ratio  taciatprolegitinutioiic  qi:ani  pro  aJoptionc,  vt  (kjc  buiua 
CueilUuscomincntotiJciconuniffjrij  ius  Lrdatur,  quoj  vtiqucnon  inagis 
IjeJj poteft  facio  Prmcipis,quam  fa^opriuati  Jc  fijcicomnufio  rcftitucJd 
grauati  d./.ftdeietn.oiiJptm.yCudeetndic.cr  demonjh.d.i.fi  itSfttit.  y..  f.  i.de 
Ugdt.i.l.}.mtrtto  tf  i-fiqiu  a  'Prmcipe.  rD.ne  qmd  m  loc.pkbltc.l.pe, .  j  :  . 
D.de  nstdl.  refiit.  Scilicct  cum  tiifta  cft  lci;itimatio  poft  inu  n.limi  fiJci  - 
comiuifsu  Sc  fiJcicomiflario  non  vocato.  it:matio  hjcicoiiiiisutii 

prxccffcrit  nihil  obftat  une  cjuoiujuus  Jifpolitia  facia  dc  libcri*  naturar 
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•  liatosrctrahatur  qui  eo  cmporeJf 
■  .  \   !   11  male  ratiocinatu%cV  diftin- 

.      .Ceniuutrf.  <jui<}. <>\.\&zo atitcm  loquimur  de  legiu. 
r.  ••>  •       '  :  .  .  rt  -  ptuin,  qu  nia  uinei  quarper  fubfcquens nurri- 
inoni  •  •  lacia  crtct>aliudpi  bari  upnrteret,  quodca  lcgidmationum om- 
pttmaifcdi  if  .  i  &  lanctifllma cffceid- 

cm  &  gotcftatcrn  ,<*p-  ttnt*  Extt. 
futfilijfintlrgii.  Ni  Uu  ncn  n<  mmcntum * oulla  vt  Iuftinianus toquitur 
:  ne*  cuicaui  im  dat  folum  legis  <h- 

ncccflltas  dclcndi  pcccati.  Nifi  ponas  in fideicommif- 
fic  .      •  sfuiffc  hbcrtrsnonfubcaqualitate  naturalium &legi- 

tini  i  ,  :  r.v  Ugjiim mMtrtmtmtprttrtntts,  tpumodovt  plurimumho- 
Jic<  (blcnt.  Su|  rttcn  iens  namque  matrimonium 

.  t.icitlibcros  omncs  an- 

tt  .  ccrctanicn ncqititvtcxlcgitiniomatrimontoprocteitiHKqw 

icrunt>qui;  ii.cc  vcrba  coniungunt  natmlta- 
:  ii  ni),  vtncctllcfitmatriinonium 
tcmporco  t  i|  qui  fc  in  cowdicionepoli- 

i  imatioetiain  pcr  (ubfcquemjnau'*- 

nmnii  m  t  icta  numq  lam  rt  tt  mpuj  nat.ilium  ,prarlcrom  ve- 

ro  in  prariudtcttimtcrtij  cui  i  -  ns  tucnt  acquifituro.  $•  fi  f& 

fjr.t.      :,ut.:t.  c  f     I  '  H*t  Uttttii*  diQ.  tfMfJf.74»  <fuib.mtd.»*t-*ff(- 

creditur(  1'rimogcnij  priuilcgwm 
lcgitif)  cnatui  non  polfc  ci  aufcrri obid 
natus,poftca  factai 
nio  fublequcnti .  Vto  ncludtt  Andr.  Tiraq.D» 
ortmtMH.  <]Ui{l.      (iquidcm  ip(um  primogcniti  nomcnnatiuitatcindf- 

nium  lcgitimum  non  fuit » licet  poftca 
itiino  ir.atrimonio  geniti  qui  an:c 
i ibS  Jubitari  potcft  qnin  lupradi- 
Q{C  i  luftinianit  nftitotioneJ  <l*  rcframcnto 

minuil  tlcnni  intcr  libti   icondito,         -uoquc  bbcros  pcrtineant»  <f» 

tui  legitimati  funt»  cum  iis  etiam  conucniant» 
vtprubauimus»quialioquouuntodo  lcgitimi  efle&i  proponantur.  NcC 
i  dcbct,quod  affcnini  •»  untcntiar  aflertores  cx 

Itg.vlt.  (f.  de  bu  qut  itn.  mt.imf.tir.  Nam  qnod  ibi  fcriptum  cft  rafti legi- 
timarxtatis  mcntionc illatti  tantuinmodoftatcm  intcllcctam  vidcri  qu* 
icj  linqttc annoruin currfculii  c  ti  [''cnur  .nonquarab  impcriaii  hc- 
ncnciofuppJcatur  ,  lor.gc  diftirnilcm  rationetn  habct  »  quiatuncquoque 
cuni  Princcps  veniam  atatis  alicoi  ttibuitnon  idagitvt  laxiat  eummaio- 
rcm,  quod  ncc  (i  vdit  faccrc  potcft  .  (cd  contra,  vt  non  (it  nccefle  maiorcm 
iUumeflc*acproindc  ntilh  caufacftvt  lcgitimam  artatcm  iliam  intellig1' 
nius,  quod  autoritate  impcrijli  fupplctur.  At  ciirn  Princcps  lcgitimum  6* 
citcumtqui  illcgitimus  fuir,  non  tanti!mvcniamcitribuitlcjritimitaris»<<(' 
ctiam  facit  illum  tegitirnumi  quoiiiam  quicquid  lcx potcft faccrc id orn- 
nc,  multo  n:a",;is  potclt  faccrc  Princcps  qui  eft  fupra  icgcs.  Itatjuc nihil  ■ 
coinra  rationcm  aut  proprictatcm  vcrborum  citm  appcllationc  legitimo- 
ruui  ij  quoquc  comprchcnduntur,  qui  vcrc  legidiainfti  fuat  saue  perre- 

fcriptut* 
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Df  p»«<  f <«*i/j  njhtut»  in  tninus  ftlltnni  ltfidtntr.lt. 

Eq.v  e  hxcquxftio  prc/crmittcnda  tft.  De  voiuntatc  in  tc- 
ftamutto  minuslolkiini  dccljr.u.t ,  Scui  piamaliqfamcatt- 
fam  colhta.  Vtrum  exiUlmpcratorum  conftttuuonibiK»  tie 
^  qtitbus  itipradiximus  ( &  quxnoii  niti  ttftamutt.i  intci  libc- 
jj^  ros  condito  loquuntur  ,  dctciuicnd.i  fit  c\  mcntc  tmperata  • 
rum,iufta'vciuris  intcrprctationc.Q^xftii;  iqeoctTc  CTCUJl  ir>Vtruni  cadctn 
caufa  idcmquc  tauor  cfle  dcbcat  pix  caufx  ac  tiberofum.    Atioqum  apcrta 
funt  vcrbaConftintini  &  Thcodofij  ad  loLs  libcros  pcrtincntiain  hg.  v'.t. 
Ctd.fnmtL  dr  %n  l.  f)4C  ctnfmtttfitm*.  §.  tXtmptrft  flt.  Ctd.  dt  tt  Um.  ftd  oin- 
nium  aprrtifsima  conftttutio  Iuftiniani  NtmtB.  10-.  dt  ttj/jm.  m<pt>f.  vbi 
diicrtc  icriptum  cfl,  fi  quis  vxoriaut  cxtrancts  pcrlonts  tliquibui  volllCfit 
rclinqucrc  lcgsta ,  aut  hdtuommifla  aut  ltbcrtatcs  ca  omoia  ita  demuni 
Jim  firma,fl  non  folum  fcnpta  fint  propriamantt  tcflatoris ,  fcd  ctiatji  dicta 
coram  tcftibus ,  hoc  cxprcffi>  pcr  tcftatorcm  quod  ontnia  in  diipoutione 
pofita  confcqucntcr  poft  difpofitionem  intcr  libcros  tactain  3c  ipfc  fcrt- 
pferit,  cV valcrc velit.  Quibu»  vcrbil  cilm  ncqncvx.t  cxcipiaturt  cuius 
pcrionaconiunctifstmaeft  >  obidquc  ab  cxttancis  pcrfonis  nitrito  fcpa- 
rata,  ncquc  Iibcrtatcs quariiinfauor  ad  piani  caufam  pcrtincrc  cxiftinu- 
tur,&  i  fideicommifsis  pccuniariis  mulrum  uiftarc  Itg.  tn  ttjlumtntt.  $8.  ty 
Ug.fttj.ut pnnttp.D.dt  fidtic.ltbtrt.ix\^rct  dc  lolis  libcris  piunLgium  Con- 
ftiturionis  intclligi,cV  polfc  eV.  dtbcrc.  Vulgo  tanicn  crcditum  cft  idcin  pri- 
Bilcgnmi  cftc  bac  in  rc  ,  vt  &  in  alits  picrifquc  iuris  parttbus ,  liberorum  i5c 
pixcaufx  .  fiuc  quod  ttftat  ji non  miniis  animam  fuam  quam  Lbcrosdi- 
lcxrflc  putandus  lit,  fiuc  quod  lumtua  lcmpcr  fit  illa  ratio  qux  pro  rcl:- 
cionc  facit  Itgjunt pttftnt  4).  D.  dt  rtlitttf.cj  fnmptilt.funtr.  Scd  cjolm  f.il- 
fa  (it  hxc  fcntcntia  vcl  taccittibus  nobis  tnttlligcrc  iam  potcft,  qutfquts  bc- 
nc  pcrccpcnt  ca  qu.r  bucufquc  diximusdc  conftitutionum  principali.nu 
circaiusnocnouumintcrprcutionc.  Nam  ciini  non  alialiitntincnslm- 
pcratorutn ,  tunc  quoquc  cum  liberis  faucrc  volucrunt ,  quatn  vt  impcrfc- 
craiila  minufqucfollcnnisvoluntasparentis  intcr  hbcrcsab  inteftatocu- 
ftodiawr,  vt  fcpius  dixitnus  &  prubauimus  ,  quid  abit  rdius  tjepotcft. 
quam  exiftimatc  idcm  piittilcgium  pix  caufe  dandiitM  tftc,  qugtamcn  nb 
intcflato  fuccedcrc  nullo  cafu ,  nulloquc  modo  polsit»  In  qtto  miror  lapf<  <s 
cftcnon  illos  cquidcm,qui  putant  voluntaecmillam  minus  lollcnncm  tan- 
quam  extcftamcntodefcndipoflc  [  lacilius  cnimciTce  vt  cxcmplo  corttm 
quar  Jibcris  parcns  rcliquifltt,illactiaiii  valtrcnt  que  codcni  tcftamcnto  m 
piam  aliquam  caufam  relictaproponcicntur  ]  fcd  cos  iurcrpretcs,qui  curn 
bcnc  fcntiant,  quod  &  nos  fcntimus,  priuiltgium  conftitotionum  non  nili 
ad  fuccefstonem intcftati  pcrtincrc ,  non  tamcn  anim.t.i  icrtunt  fcplus  ia- 
ucrc  pix  cauff  quim  libtTisciim  ijaguiu  vt  parcui  K'  xqualcm  lactant. 
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omnilim  cotniicioncin.   An  non  caiin  maius  priuilcgiumcflctquodhl* 
bcret  piacatifi,  vtquicquidinpiamcaufam  rcliJtuineflcj>valcrtt»ta«i«fi 
pia  caufj  ncquc  cn  tcllamcnto  fucccdcre  Poifctncquc  ab  ir.teftato  qo.'nt 
ijuoii  hahcnt  libcri » vr  quoJ  iis  in  eiufinoJi  voluntate  minut  Ibllenni  rtli» 
ctiim  c(t  .ibmtcftatofultincatur QMtmqtiam  nec  poflura  vidcre quo m> 
rc  aut  imncolorc  pofsit  dcfcndi  rcltaum  pic  cauf^,  fi  ncquc  ex  teftamen- 
tu  iitvjnc  ab  iiiteftatoJcrcnd.itur.Citm  ccrtifsiuuim  fit  quicquid  cxdeninctt 
hotnmtl  foluntatc  pctit  .r{c  liebctur,  id  nccelfc  omnino  eflcvtvcltan- 
quanu\  tcftjmcnto  vcl  tanquara  ab  intcltato dcbcatur.  Qubdlihocdt- 
Ummatc  n:U;s  quifphtH  COgamr diCCTC  Quod  nos  lcrapcTncgabinius,ci 
cj\.c  in  piaiw  c  jif.:in  icbcta  linr,  i"c  <!efcndcnda  cflc  tanquam  debitacxte- 
li.iu  Mti    :    h  h,  c  i[  fb  f  tcbitui.q  tod  nospro  «bfurdoconfcqucntipo- 
nivrn*».  |Mui  ■  rg  iui  >  habituram  hac  in  rcpiara  caufirh  oulni  MbfHI  lr 
quidcm  muito  lauorabilibui  &  honorabilibits  cft  fucccdcrc,  autquida- 
liuJ  pcrcipcrccxtcftamcnto,  qium  ab  intcftato.  Hx  quo  apparctpriuile- 
u  :  illa  pixcaul  rq-e  tamtnuitacongcrit  Andncat  Tiraqucllus in  tractatu 
cnictncxprtiiillucdidit  >!c  priitilcgiispifcaufa: ,  &  quromniafereadli- 
bcrorum  cotupjrationcm  rctciuntur  cx  Doctorum  opiniombus»  n?agi» 
quainc\  vcra  ,  ni  lalli-m  r,  inris  rationc ,  adquxiiioncmhanceitciidinon 
ni  |lc.  Tnqua  non  tamilluJinquircndumcit,  quodinquiruntintcrprctcs. 
An idcm  t uii  r  elfc dcbcat  pia:  canGc  qui  hbcrorum  ,  Qiiam  vtrumib mte- 
It.ito  (iicccdcrc  pnflit  pucauia  ,  quomodo  libcri  pollunt »  an non  Wps 
Cttmquccxploratrffimurn  fitnon  polfc,  prorfus  confcqucns  eft»vt  q»»d 
libcns  indultutn  Impcratarcs  volucmnt  ,  ncmo  quanmmuts  attdaxpro- 
trahcrc  qucat  nmvaldcin  pcritc^- ridiculc  ad  piam  caubm.  Nequcvt- 
ro  alia  ratio  clt  proptcr  quaut  nullum  hac  partc  priuilcgium  fitvxoris» 
nonmagiaquara  akcrius  cxtranctcuiuflibct  ,  nili  quodvxormaritoiuc- 
ccJercab  ii  tc-ftato  non  n.ag.s  qiiim  ahus  quilibct  omnino  cxtraneuspo- 
tcfl  ,  Ug.vlum.  Ccd.quet.tonor.  Alioqui  ciim  fauor  duntaxatpcrfonaratten- 
ditunqui  cxcomunciionc  vtpluriinum  jrftimatur,  n<  uum  non  cft  vtvxo- 
ril  &  libcrorum  par  cV  cqiulis  condicio  ftatuatur.  Vt  cum  qtieritur  -  A  i 
yalcat  lcgatuni  Vcl  tideicommiflum  rci  alicnf  rclictinn  ab  co  quialtcniiri 
cflc  igncrab.tr,  Itg.tum  aiitnnm.v  .Qoi.it  Ugst.iut  dc  lcgatis  prcjbutdis  pt; 
titacontr.v.abuhs  bonorurfl  poflefsionc,  Ug.  u  D.it  Ugtt.  pfdfl.  nimirumli 
\cl  dos  ipfa  mulicri  lcgataflt,  vcl  aliquid  prodotc,  non  ctiam  llquidaliad 
pi^tcr  dotcm,/^,  vititts.X.jS.ft  yuii  vxontumftejtj.tti.  Quinimo  ciirofu- 
prarclataluftinianiconllitutio  noncxcipiatlibcrtatcs  ,  quas  tamen  dixi- 
nius  ab  inld  prctibui  noftris ,  intcr  pias  caufas  annumerart,  quid  aliud  cxi- 
gtmui ,  vttutb  infcramtts.    Nulloigiturpriuilcgiohacin  rc  piam  caulaai 
g.uidcrc.  Si  quiscnimfauor  cflctpig  cauff,  eflct  maximclibcrtatis.qtut 
nonpi         »fcdpublicaeiTcdtcirurin  Ug.fi  ^itrtg4tw.iyDJtfidt*> 
libtrt.  &  cuius  tjuorc  tammulrafuut  contra  itins  rigorcm  liuc  conftituu 
ii jc  KcevttJtt.gtntrtUitnji*}.f.fi f *«  fmt  tti.  tu.  &  f.  vlnm.f nflit.it dt- 
tiAt.    Hoc  tplinn  tamcn  quod  dicunus  nullum  cflc  tauorcm  libcnatis  reli- 
i  te  m  tcftamento impcrfcCto , aut  quod  alia  quaiibct  ranone minus fol  cn- 
nc  ti-.pugnatc  vidctut  cum  eo  quod  fcriptum  eft  in  i.ltg.  inttfttMtnu.fl' 
Vtfiiticomm.libtrt.  vbi  cum  quiJam  proponcrctur  in  tcftamento  quod 
pcrfcctumnoncrat,  alunmcfuc  libcrtatau  tk  bdcicorouufla  dcdiflei  & 
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filtj  teftatoris  iidcmquc  lcgitimi  hcic  !cs  omnia  vt  ab  intcfhto  ttislent, 
eamqucalumnam  manumifiilcnt,  poftca  vcro  apud  I  i  pcratorcmduhr.l! 
rctur  ,  an ca libcracflct ,  rctcrt  Paulus  Impcratorcm  quciiilfc  an  vt  t\  caufa 
fideicommiiTa  fuilTct ,  &  intcrlocutumtandcm  htiflc,  Etiainfi  nihil  ab  in- 
teftaropatcrpctiiflct,  pios  tamcn  filios  dcbttillc  manumtttcrc  cam  ,  quam 
-  patcr  Alexifler.  Iraquc  prontinciaflc  tandcm ,  &  decrci.ilfe  ,  alumnam  rc- 
rtcnianumiflam,  &  idco  (idctcommiflj  ctum  ci  prcftanda.  Atquc  ita  coin- 
munitcrintcrprctcscxciusloci  autoritatc  fcntiuut  ,  non  folum  libcrta- 
tcm,  fcdctiam  fidcicomtnilfi  libcrti  con&quentia  dcberi  cx  impcrfcwVj 
quoquc  iclhmcnto,qiiod  &  Cuucius  fcnplit.id  /ej>.  txe*  ftnptur*,  z>  ]). 
1*ittflsm.f«rr.pf  Atcgolongc  aliam  &  Pauli,  &  impcrator» raen- 
tcm  cilc  arbitror.    Ncc  cnim  apud  Imperaturcm  di:!ut  ibattir,  an  libcrtaC 
aJumnc  dcbcrctur,  fcdan  corupctcrct,  ncqtic  rurf.ts  an compctcrct  cx  te- 
ftamcnto,  otiod  impcrtcdtnm  nulliulquc  momenti  cflec  «i  iiu- ,  fcd  .1:1 
cx  manumiuonf  quam  fiJij  itdcinquc  licredcs  &  domim  fcccrant  poft 
mortcm  patris.    Ratio  autcm  dubitandi  crat,  quia  n-m  alia  vidcbatur  luif- 
fccaufa  dande  libcrtatis ,  quamquod  patcrcamdcdtlilr  ,  rt proindc  fiii j 
probabilitcr  poifcnr  crcdcrc  fc  obligaros,  vt  cam  Ubcrtateni  prcftarcnt 
quam  patcr  dirccto  dcdiflct,  quafi  multo  magis  pcrrulcu.mm  lliun  datu- 
rus  camfucrit,  fiputaifct  non  valituram  diiccto.  Directain  cnitr  nonf- 
dcicornmiftjriam  ltbcrtatcm  in  ca  fpcctc  datam  ftiillc  probaiK  non  ob- 
fcurc  illa  legisverba  ,  *lnmnt(\nltberi*tem  rjr  fideieemmifi,  drdit  ,  ciiui 
fi  ipfa  qttoquc  libcrtaspcrfidcicommifliimdata  fuilftt  ,  fcribcndum  crat, 
likerutem  prr  fideittmmtjfum  &  dlt*  drdit.    Pn  tio  ai  ICin  intuitU  Crcdi- 
dit  Impcrator  queftioncm  ciTc  (iCti  potiits ,  quain  inrit,  &obkTqu(lihi 
Jitigatoribus,  an  ahimnafuitfctmanunuiTa  tanquam  c.\  cauta  fidctCOUimif- 
fi ,  an  vcrb  nulla  alia  dc  caufa  quam  quod  Iibcram  eam  cfli  manumiuo- 
rcs  vcllcnt  :  Quali  niox  pronunciaturus ,  poflcriorc  quidcm  cafucompc- 
tcrc  cx  manumilsionclibcnatcm ,  quain  nih.il  impcdirc;.  Priorc  vrrb  ca- 
fu  non  compctcrc,  proptcrca  quod  data  cllct  cx  falfa  caufa ,  id-eft,  vt- 
Jut  cx  fidcicomtitilfo  quod  vnqitc  nullum  fubcrat  ,  ncquc  t\ tclbmcn- 
to,ciim  tcftamcntum  impcrfcctum  proponiTctur.ncquc  ab  i.  tcfbto ,  CU  n 
nihil  patcr  ab  intcftato  pctiiflct.    Scd  poftca  rc  mcnib  pcrpenfi  interlo- 
cutus  cft ,  id  cft,  antcquam  prominciarct  dtm  ad'iuc  caufa  attcrctur  ,  di- 
xit  pios  filios  dcbuifsc  manumittcrc  camquam  p.itcr  dilcxifict.  EaqtM 
nimirum  rationc  motus  tandcm  pronunciauit  reae  illam  man.imilsam, 
hoccft,  cmifsa  lacti  queflione  Iibcrtatcm  indiftin&c'  cy  ca  manumif- 
fionccompctiifsc ,  pruptcrca  qtibd  Ctmmfi  vclut  ex  caufi  (idiicommifsi 
quod  rr  eri  ntil!umfubcrat,libcrtatcm  datam  cfsc  confiitir&ct ,  fuMata  ta- 
mcn  talfa  ilh  opinionc  ftpcrcrat  caufapietatis  que  (ictit  in  pccunia  vcla- 
liarc  qualibct  indcbite  foluta  indcbiti  condi.lioncm  impcdtrct  vt  clcgnn- 
tcr  fcriptum  cfl  m  l.eum  h.$6.§  mnher.D.  dr  ttnditt.  videbv.i  &  multo  ma- 
Cisfacercdcbcatnclibcrtasqtiafiiir.t  caula  ^  pcrpcr  tmd.ua  unpcdiictiT: 
Prarfcrtim,ci\  n  in  cetcris  quoqucon:n:busri.ltitij,  pcci:niaritt,quorunifa- 
uor  Jongc  minor  cfl,  id obtincar ,  vt  fiqnid c>  (eflattHntO  altauc  mmm/r»)- 
lcnni  voluntatcf  dutum fit,  rcpctt  poflc.i  vclut  indebiunn  rK.n  p  iftt  l.i.l.fi 
vtriiM  xyQ.dtfiitit.  Qujd  crgodcaliulidticoimntfsis  peCHniariu hiuc 


rji      a K T.  F A B R I  OE  ERROR.  PRAGMAT. 

cidcm  alumnx  rclictis  diccndum  crit?Nihil  dc  iis  apud  Irrpcratorem  qux- 
rcbatv.r , puto  quia  nce  dc  iis  ratio  quxrcndi  Sf  dubitandi  vlla  erat,  ciiui  ne- 
quc  aJhuc  prxltita  clTcnt ,  ncque  vilo  turc  dcbcrcntur.  Namncc  libertas 
ipfa  cx  tcfhmento  illo  impcrtccto  vcl  competcrct  ipfo  iurc,  vel  dcbitadici 
poflet,vt  aj  cam  pr.ribndam  lurcdcs  vllo  iurc  tcncrcntur ,  fi  nondum  prx- 
itita  probarctur.  Eaquc  caufa  pictatis  c|ua  motus  ruit  Impcrator,  vt  hbcrta- 
rcm  cx  maiuimiffionc  pcriilios  ia:ta  compctcrc  dcccrncrct,  non  potcft 
futhccre  ad  CofdctQ  filios  obli^andos ,  vt  cain  prxftcnt  fi  co  nomine  coh- 
uciiiantur,itirifqtic  maiorcm  quara  pietatis  rationcm  habcrc  vclint.  Et  a- 
mcnftquitur.ipud  Paulimi  in  rinelcgts ,  &tdeo  fdetcemmijft  ttttm  ti  ftt- 
Jljr.d*.  Ir.cpta  prorfus  &  improbabili  collectionc.  Malum  namque  argu- 
rocntumcfl  a  libcrutcad  lidcicommifluiu  pccuniariura ,  fiquidemvt  in  /. 
ff  >.  : ..\  I  '  .is  lcribit ,  noncft  limilis  caula  libcrtatis  &  pecuniaxi)  ridci- 
to-.wuifsi.Scd  nmlto  piiorcolleaioeft  a  libcrrate  prxflitaad  fidcicomnuf- 
fitna  pccnniartum  prxAandum :  cum  lonei  difticilius  fit  lib/rrztcm,  vclci 
1  ;1 1  pictatis  cau/a  prxt  titam  rcuocarcquam  ncc  prxflitam  ncc  debitam  Je- 
ncgarc.Etvcrct  (i  vcnim  cft  vt  cfl,quod  proxi:ncdiximus,ne  quidcmliber- 
tatcm  mlnc  ipecicdchcri,quaiidiunonclt  prxflita ,  qiuntomwib  ridei- 
cotnmitllnii  pcc»niarium  dcbcbirur,a.it  pro  dcbito  h.ibcbitur,quodpre/b- 
tmtiuinqmin  t,.i  ?NTi.ii  h  ptcftituii)  uTLt,tjtcrcr  candciu  forequodidhoc 
rattoncm  3c  libcrtatil  Bi  debiti  pccuniarrj.quiaad  caufain  pictatis pertineat) 
vt  qtixlibct  voluntai  dctuiKtt  ctiam  qux  lit  minus  follcnnis  vbi  implcta 
cfl,nulliim  pa-nitcntic  locum  rclinquat.  Scd  nos  tractamus  dcrideicom- 
niifsis  pccuniariis  nondum  prcflitis,ctim  qitcrimus  an  fint  prcftindi.Co*- 
iludcndum  it^itur  clt  n«n  clfc  prcAanda  ab  hcredibys,qui  ncquc  fucccdunt 
e\  co  tcftamcnto  tnutili  in  q.io  lidcicommilD  rclicta  funtmcquc  rogatifiie- 
runt  ab  mtcftato.Qund  cum  ita  iit,quis  non  latcatur  iircptitiacflc  poftreroa 
illa  lccis  vcrba,omninoquc  dclcnda lmpentuin  interprctem  fcfeliit,qood 
putauitcamPauli  JcImpcratorUnientcmctfe,  vtin  hac  fpccie  hbcrtase- 
tiam  qux  noadum  prxftitalit,  dcbcaturcx  caufa  iideicommifsi,  quain- 
uis  nun  lucrint  lidcicoinmilfa  rcpctita  nb  intcflato  :  camque  fcntentiatn  et 
fcillorum  Vcrborum,  4«  vttx  c»nf*fdctcommi\  t  rntnumijft  futfftt^ctim 
ccontrarioispotiuslitftnlus,qucm  fupra  attulimus.,  vt  tnultodtfficihui 
dcfcndatcir  libcrtas  prxftiracx  caula  fideicommifsi ,  quod  rcucra  nullum 
ftnt,  qnam  li  vltro  &  Iponte  prxftitacftct  ab  co  qui  fcicns  fc  non  dcbere, 
non  nili  uirc  domim  manumifiilct.  Quod  cniin  dici  folet ,  id  quodei 
caufa  fulcicommifsi  uidcbitum  datum  cft  ,  fi  non  pcr  crrorcm  folutum 
fitrcpeti  pollc./rjj*  ftnulttintt.%.'ft  <juu  ttu  itnortnt.  D.  dt  tur.tjr  ftfl.i- 
giteran.  adca  pcrtmct  qur  pcriidcicommilium  vcrerdicta  funt.fcduiu- 
tihtcr,  puta  111  tcftaincrtto  minus  follcnni  ,  non  ad  ca  dc  quibus  pre- 
ftandis  hcrcs  intllomodo  fir  rocatus.  Atqui  ponimus  cV  iani  proba- 
nimus  hbcnatcm  dc  qua  coiifulcbatur  Impcrator  ,  non  pcr  fidcicom- 
inilVum  ,  fcd  dirccto  datam  luiffc.  Non  igittir  ad  cius  rcuocationcm 
impcdicnd.i  11  futriccre  po(rtt,quod  opintone  tidcicommifsi  hiuTct  prx- 
flita,  fi  non  illud  ctiam  concurrcrct,  quod  fublata  faifa  llla  opinione  lu- 
percrat  caufi  piPtatis,  qti^  libcrtatcin  fcmcl  compctcntcm  rctincrct.  Nam 
ec  quod  idcm  Paulus  (ciipfit  in  ltge,cUm  putttrtm.  $6.  D.  ftmtltd  trtt- 
jiund.  aJ  itnpcdicndam  rcpctitionem  cius  ,  quod  folutuni  fit  ex  caula 
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iudicati.ilfliccrc  qu6d  quisfc  putct  cond«mnat.;u»,riaud  dubic  ita  accipicn- 

dum  cftfi  condcmnaribaliqua  dc  fado.vt  lo(iu'.in:tir,<]tianuiis  nuHitcr  taa.» 

{«rxcclTcrit,  non  autrm  vt  nullo  uucrucmcmi  iudica:>  fufiictat ,  quod  is  w, 
uluitopineturlcc6rtdemnatu;n  pcr  fcritcntiam,  quxtamcn  nunquam  fuc- 
ntIat4.tctcllitctiamtntcxprctcni,miodvcrba  illa  atttftit  Imperatorsn vttx 
tMttfkftdeieemmtfiimMtjumf.ifn^et ,  ffc  acccpit  acfi  fcriptumcffct,  Qutfuum 
eff  Mpud  l mptrMterem.an  vtlut  tx  tMuft  f.dticemmifu  matumtfi,  alumnM  hbe- 
rd  tfttjaaoi  tamcn  fonge  diucrf.im  cft.  Hxc  tmim  poltcrior  locutio  conri- 
rfct  quxftionem  iuris.vtrum  ancilla  eademquc  aiuinna  qux  mamimilfafuit 
fitlibera.Pricr  vcroquxftioncm  facVi.vtrum  fucrit  manumifBvclutcx  cau- 
fa  fidcicommifli.  Inttrrogatus  8c  confultus  cratlmpcrator  i  litigatonbus 
dc  quxftionc  iurls ,  ipfc  vcr6  vt  par  crat,  litigatorcs  imcrroe  ibafdc  qux- 
flionc  rafti.vt  folct  ius  oriri  cx  faito.  Longcquc  aliud  cll  diccrc quod  |'au- 
lus  dicit,7»*/?ir/M^r4/«r,aIiud  vcro qiiodintcrprc>  ific ilnlit,  pidfium  I  ' 
** /w/>'™»r'-C^'nquam,vtcxpIicaui>i>m,in  caficJi  qucftionc  r<  nc  n 
quicuitlmpcrator  qui  mcliijs  poftca  vidir  co  quoquc  cafu  quo  nuiiumiiVa 
fuerir  ancilla,vtlut  ex caufa  fidcicommifluconfcruanJain  ci  mliilommt.s  li. 
bcrutcm  non  quafi  prarftitam  cx  caufa  fidcicommiffi ,  qUOJ  vtiquc  mtlluni 
fuit,ncquc  cx  tcftamcnto ,  ncquc  ab  intcftato ,  fcd  quah  prxltuam  intuitu 
pjctatis  ci  quajn  manuminorum  patcr  non  foluin  dilexiflct,  vcruoi  ctiam 
direfto  nbcrain  cffc  voluihct.  Cilm  crgo  ncquc  I.nperatom ,  ncquc  Pauli 
mcns  illa lit.vt  ca libcrtas  dcfcndatur  iurc  fidcicommiffj,  nciuopofsirnifi 
ridiculcargumcnuri  a  Iibcrtatcad  cxtcra  fidcicommiila  cidcm  afumnxin 
eodcm  tcftamento  rcli(2a,ncquc  Umen  aut  prxftiu ,  aut  ab  intcltato  rcpe- 
tiu.  Non  cmm  quemadmodum  fidcicomnufsi  pccuniari)  capax  non  ctt  a  - 
iumna  linc  llbcrtatc ,  iu  c  contrario  potcft  dici  non  polfc  U!am  clfc  libc- 
ram,  quin  habcat  tideicommilTum  pccunianum  in  occcftariuin,  (iuc  confc- 
quens,fiue  amccedcns.  Nihil  igiturcaufxfuit  curcx  IiberUtis  dationcin- 
•pres  fic  mfcrrcdcbucrit,f>  ideo  fideicemmifa  ettame, prMjlanda.Sicut  ncc 
ratio  vllacrat  cur  Impcrator  dclibcrtatctantum  confultus  pronuncurct  Jc 

coinmiftispccuniariis.dcquibusnulIomodoquxrtbatui.QuoJiiquid 
uiijrct  nc  rota  illa  aJicctio  impcrito  iiittrprcti  adlaibcrctur.diccrcm  tcx- 
tum  Clk  cmcndandum.cV  pro  iis  vcrbis,  &  Mfc»,!cgcndum fednon,  quomo- 
do  Cuucius  hb.  ..  cp.37.  cmcndauit  Pomponium  m  l.flaiultbtn.  19.  D.dc 
^ftW.a^quod cflct probabilius  at ntn.  QuiJ cnim  facihus.quam  Pio  4/, 
fttiptum  cLTc  ct»  rurfumqut-  pro  non,  fcriptu.n  effc  ,dto,  hi,  not.s ,5,  quibus 
vti  lolcnt ct.am  hodic  cxfcriptorcs  cum  id agunt,  vt  brcuitcr fcribant,  ni^ 
rrialis  p:  o  c>,Icgcre  rttt,  qui  crroretiam  in  Paud.f  lorey"atis  ficqucntcr  Qfr 
carnt,&  fanc  cvpcditior  fi.rc  cmcndatio  tft.Vtcumq;  fit,  miii  ccru  dc  Jm- 

peratoru  &  Pauli  hicntc,ac  quoiI  prxcipuum.cft.dc  vcra  iuris  ratio- 
t'r  -  '    n*omnlnOliquct.Incadcin  Icgcrloiiintinalcctuj  vicio- 

ia  tftin  iliisvcrbis,  etttmft  nbtntefiata  pmtrpt- 
v  r,-  'V  . ,      m  Dcin.  cn-m.  Jic-t.o  «iW.qux. 

non  Jccfl,!l  Codicibus 
ywhn stt\tr,j.r«  ■,  ^^STibus,         ^   r    •  ,.  V*»-».'^-«*»«» 

rt^lto  it-^a»j*p t«jir, lii  fnJlc*  j/,»i)'JnBlr.y  <-N*i~  "  r.  n  ri*%rj  lcm  ifliUol 
-o3»»v'w»»Ut  wn'  "jki    r-.mH' hu.'.w « v .    .  irr/<rii  iwiii.,'^'  a^it 
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«4     A\TT.  FABRI  DF,  ERROR.  PRAGMAT. 
ERROR  OCTAVVS. 
*De  tefttmettt  imperfta»  rdtitne  vtUtnuuit. 

$ "  fyi'-.  !ACTAnMrs  hiicufqucdctcftirncnro.fiucinfcriimj, 
iST^  ,1unci!PJtionc,n  fa&o  «jciod  fit  impcrfc^um  ranone 

fo!cnnititis.Qjjid  fi  fit  impcrfccaum  rarionc  vouinuutfDtf- 
<lC'In!S  cft  vt  frlUncawr ,  quia ncc  volunras  fcrc  vlladici po- 
•^P^^-LA^  tefi.qux  cft  impcrfccta ,  ncc  proindc  fauor  vllus  confcnran- 
dr  vohintaiu,qux  fit  nnlh.  Indc  namquc  clt  qiiod  quoties  quis  cicnip!um 
(dtamcnii  praparat,  5:  pi  ius  dcccdit  rjuam  tcitrtar ,  uon  valcntnc  «udein 
qtufi  cx  cojiciliisqux  in  CKcniplo  fcnpta  funt:  licct  vcrba  fidcicomilsifcri- 
ptura  lubcjt,&  iuDiuum  Pitini  dccrcuiffe  Mxciams  fcribir.qucni  Vlpu- 
ntn  rcfcrt  In  yUrinmtjU.tr. f.iJe     j.C\ii  fimilecife  crcdhur^pod  taV 
ptnm  cftin  l.txetfcnptur*.  iv.n.cjuttefttmficer.pcf  Exeafcriptiiraqi:* 
ad  tcfhmcntum  tacicndum  parabatur.fi  nullo  iurc  tcftamentum  pcrfcduro 
cffct ,  ncc  ca  qtix  ruleicommiflorum  vci  ba  habenr  pcti  poiTc.  Qianiqium 
yidctur  islocusiiuclligcudusdfepotitti  dc  tcItamcntoimpcrfccTorrtionc 
fiillcnniratis.quam  de  coquod  6*1  impcrfe;5hiin  rationc  voluntatis,vtapcr- 
tc  proluntvcrbailla,yrW/#«rrfc/?4»i»iM<i»oi/>*r/rf7«w  efet.  Ncque  alti» 
exiftimandum  cft  Vlpiani  fcntenttam  cfTc  in  JJ.fiJetcmmtjid.f.u  Exeplum 
'cnim  tcftamcnti  prxparauim  nihil  aliud  fignificat  quim  fcripruram  queco- 
tincarplcnam&  abiolutani  dcclarationcm  voluntatis ,  fcd  qux  ramcnnon 
httcftanicntum:  proptcrca  qu&ij  cas  follcmiiratcs  non  h  ibcat  quasdchtlc 
rat  tcftamcntum.vt  vc!  m  finptis,  vcl  pcr  nficupationeiii  faiftum  dict  poilit. 
Errant  itaqtic  mco  iudicio,  qui  cxnoltoi  putant  accipicndos  effc  locos illus 
dc  tcftatncnto  impcrtccXj  rationc  volunratis.  Lnpcrflcra  namquc volunui 
illadcmumcft,  qu?  non  rotacxprcfla  ft.ir,  fiticatcftatcrc.fiuca  tcfbturo, 
noncttam  i.la  qu?rota dcclaratatucrit  in  cafcriptura  quam  teftaturus W- 
tcrbmil.parabat  a J  tcftamcntlim,  lica  poftca  non  fucrtt  tcftatus.  Ad  tcfli- 
nicnti  cmm  follcnnitatcm  pcrrinct.non  ad  cauf.im  volunutis  vtexcmplum 
teitamenti  hat  tcftamcnrum,cum  non  in  alio  diffcrat  cxcmplum  tcftamcn- 
u  pararum  ad  rcftamcimim  fhciendum  a  tcftamcnto  ipfo,  quam  inco,quod 
exemplo  tkfunt  follcnnitatcs.finc  quibus  tcftamcrirum  eiTc  rion  potcft  qui» 
nec  qua-libcttcftatio  voluntatis  tcitamcntum  cft :  fcd  ca  tantum  quxfit  «r 
fta,id  cft  mns  follennitatibus  manita./.i.^.ywi/^w./^rr.pe^Fortiorcrjt 
ratio,h  qms  d.catvoluntatcm  quamIibctmilitiscfretcftamcntu.n./.««««»- 
/«m.34.11»^.  D.itttfi*m.ml,t.  quianonficuti  Paeanorum,  itacVmtlitmn 
niftam  voh.ntatcm  cflc  neccflc  cft ,  fcd  fufficit  vt  fit  nuda.  Lu  eed.  ncqucu- 
mcn  poifc  valcre  tcftamcnnim  militis.quod  fit  imncrfccuim  ratione  volun- 
t1uU.DtMwTTM4Hu.i4.eeJ.  ne conna voluntatcm.  inducantur priuilegia 
quc  tueruntdatainthttbus  fauoreduntaxat  voluntatisconfcruandat.  Nam 
quod  diciljlct,  Si  milet  tet}*mentum  impcrf{J»m  relin«m*t ,  fcripruram 
quc  profcrrur,  pcrfeAi  rcftamenti  potcftatcm  obnncrc./.  mtlet  fttefitmett- 
dcca  tcftamcntointclligi  debet,  quod  fitimperfc^uinrationc 
ollcnnitatis  raftum  ,  non  ct.am  vuhmtatis,  vt  oftcndit  ratio  qux  in  eadcm 
legc  icquitur  us  verbis,M»  mtUtit  te^mmtmfeU  perf*imrviH»,«e.lo- 

demque 


DECAD.  XXXV.  ERllOR  VIII.  „r 
dcmque  modo  accipi  dcbct  quod  fcriptum  cft  in  d.l.  tim  mtlttis.  3  4 .  f .  \  .Eius 
qui  militia  miflui  intraannum  teftamcntum  facere  coepir,  ncc  pcriiccrc  po- 
niir,'nihiIominus  ruptu.r.  efle  prius  tcftamcntum  qnod  in  militia  faehl  luc- 
ratjrfliircmilitiafurrat  faiptuin ,  non  ctiam  fi  iurc  communi.  Inauditum 
cnim  eft  &  abfurdum ,  vt  pcr  pbftcrius  tcftamcntum  quod  imperfcelum  iit 
rationc  voluntam,rumpatur  prius,quod  fucrat  pcrfeLtum,fiuc  iurc  militix, 
(iue  Jurc  comrnuni.  Addi  ctiam  potcft  quod  nequc  cx  intcrprctibus  noftri» 
quidait  tgnorarunt,clauflilam  codicillarcni  qux  Jdcclitiu  follcnnitatisfup- 
plcrcfolct M  ftript*r4.$.\.I.Lutti44.SS.}.vlt.dtlrg4t.i.  numquatn  ta  - 
mcn  fuppfcrcdcfcctum  volunuth.  Siccnnu  rclp  mdit  Decius  &  cJeganter 
tt> ■>'...!:{ fin.  Tn  qno umcn  vidco pafli .11  crrarc  pragm.uicos noftros ,  & 
eos  omncs  qui  tam  multoscongcrunt  eftcctus  clauful*  codicillarisquorurn 
fanc  pars  magna  cornict ,  fi  Dccij  fentcntia  recipiarur,  q.i.r  vt  vcrifli:na,  ita 
ottminorccipicnda  cft.  An  igiturdiccmus  icruandam  non  eflfi  intcrlibc- 
ros  difpofttioncm  parcntis,  qux  ilt  impcrtccta  rationc  volunratis/  Sic  vul- 
go  intcrprctcs  fcntiunr,qnos  rcfcrt  &  fcquinir  lulius  Clorus  in  $.  ttjiamtn- 
tum.  yu*f!ic.y.  F.t  AnJr.GavIl.  tib.t.prtil.tbftr.  tap.ui.  fed  meti  e<  fnpra- 
didh  ittris  locis ,  quos  oftcndunus  ad  rem  non  pcrtinere ,  quod  loquantar 
detcftamcnto  impcrfccto  rationc  fo  lcnnitatis.  Etprxtcrca  nihil  aliudcx 
iisiocisinfcricpolsis,tai;ictii  vellcscos  tntcUigcrc  dc  tcftatr.cnto  imper- 
fefto  rattonc  voluntatis ,  quamquod  admittain  libcnnlsimc,  ciufniodt  te- 
ftamcn'um  non  valcrc  iurc  tcftamcnti ,  nccjuc  c»;  co  tanquam  cx  tcftamcn- 
tofucccdi  poifc.  At  nos  ia;n  Juimus  frpius  in  prxcedcntibus  ,  hanim  di- 
IpoGttoniiin  intcrhbcros  conditarum  priitilcgium  illudefTe,vt  dcfcndan- 
turnoh  iurc  tcftamenti  ctiamfi  in  tcftanxnto  fcriptc  (int,fcd  ab  intcfta>- 
to.'  Qtudcrgoattinctdirtingucrcanteftatiientuni  fit  inipcrfcCtum  ratio- 
ncfbllcnnitatis,anrationc  voluntatis?  Nccvrgctqnod  uWemlodl  ncga- 
tur  illaetiam  valcrcqua  intalibus  teftamcntis  datafiut  fttbvcrbis  fidei- 
ComniifTorum.  Etft  cnim  fidcicommill.i  ab  inteftatO  quoquc  dari  poflc 
ccrtum  cft,  non  idco  tamcn  iit  vtab  intcftato  Jcbcri  pofsint  ca  qua*  in  tc- 
ftanicnto quacumquc  rationc  impcrfccto  rclicta  fucrunt,nifi  ilcgitiuiil 
hcrcdibus  ficrintrcpctita<r;c7.  Ltx  ttftrtptHta.  f.i.diii.i.  Lntiut.  $.  vlt.l.u 
D.dtiirr.teditiU.  l.vlt.  C.dt  teditill.i.gtntralittr.  14.  §.  ex  ttfl*tntnt».  D.  dt 
fideietmm.  Itbtrt.l.v  Q.ted.  quia  nccca  voluntas  Vtdcri  poteft  eitts  qui  tcrta- 
mcntiun  faccrc  fc  ditit.vtab  intcftato  quicquam  dcbcatur  301  preftcnir, 
nifi  cum  id  cxprimit.  /.  in  tefldtntnto.  $8.  D.  tid.  dc  cuius  (ententta  &  lc- 
ihoiic  proximo  capitc  diccbamus.  Nccrurfum  cx  ns  PandcCtarum  lo- 
cis  borium  argumcntum  fumi  potcftad  conrtitucndutn  ius  quodex  no- 
uiviWcYarorum  conftitutionibu*  obtincte  Jcbcat  ctrca  parcntum  tcfta- 
nienta  mtdr  libcros  fafta :  poftqtiam  placuitTmpcratortbus  m  ditl.  Uvitim. 
C.ftmtl.emfcnn.  ditl.  l.htccoi.fulttfima.  f  .  ex  imperf  fh.  f  .  de  ttitamtui.rjr 
d.T^jntli.  ioy.de  ttft»m.imprrf.  vti  can  itaquxolim  itaeritnulla,  vt 
n».q  c cx tciurrictr ,  ncquc  ab  intcftato  dcfunfti  volunra«,  ft  rttanda clfct.ho 
"cfcpofiritad  conicruandam  voluntatem  ab  intcftato.  Vcnim  quamqi  arn 
hfc  ita  funt,non  taincnrjciK  admitti  ilkiJ  jv,trft,vtvolurtas  unpcrfcJtacu- 
ftodicnda  fit  intcr  libeTos,ticcmaeis  ab  intcrtato,quam  cx  trftamciito,  R»- 
tionc  illa,  quam  tnitio  capttis  atuibuius ,  quod  voluntas  dici  non pcfli:,  quc 
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pcrtcfo  non  cft,iV  partibus  fuis  omnibus  abfoluu.  Diftin&toigitwaEqtt 
cfl  adhibciida»qiuui  tamcn  ncmoadhibct,  anpatru  voluntas  in  uflamcnto 
inipcrtcdo  dcctarai.i,impcrfcc~ta  (it  circa  pdfonas  libcrorumancircacxtrv 
ncos,quos  vcl  cohcrcdcs  ijhis  darc  dcftmabat  palcr,  vcl  legatarios  autridei- 
commiilaiios  faccrc,  in  codcm  tcftamcnto.  PnorccafuidobtincbitquoJ 
diximus  non  poffc  patris  volur.utcm  dcfcndi  nc  quidcm  ab  intcftato  6c  in- 
i  ;t  pci  fcdu  ,  \  t  puta  fi  patcr  plurcs  habcns  liberos 
hcrcdiutcm  fu.tm  autpotius  bom  coepcrit  intcrcos  diftribucrc>&  poftda- 
tam  vniaut  altcn  portioncm,  luiii  adhttcplurcsdiftribucndx  fuperciTcnr, 
i  bmutuci  t,  &  ficdcccifcrit  nondcclaiau  quantum  ad  cartcros  liberos  vo- 
HC.  1  Uccnim  ntillaratio  cft,  cur  impcrfccla illa  voluntasquodadlibc- 
.  iiominatcs  dcfcndatur,ciim  ncfciri  poflit  quid  dc  cxtcris  pater  fcnfcri:, 
*pjidvchtcritconftituturiis  li  tcluincntum  complcuiflct.  Disi,<i»<^4«* 
plutttdifittbucndt  fuptrfjftni ,  quoniatn  fi  vnatantilm  fupcrclfet  non 
diiricilccxaliisqui  fuiifcnt  diuributx  coniecturam  faccvcquidpatcrto- 
lunlct  m  cam  \  ciurc  qui  non  cxprcfltilct.  Ninuru  id oranc  quod  in  cxteras 
CNpicUun  colktam  non  rcpcrirctur.  Poftcrioic  vci  v  caftMiini{&neycat 
dcfcndi  voluiitatcm  pattis  uuer  liberos  ciim  mtcr  cos  pcrfcda  fit,  quaiim» 
quod  ad  cxtraneos  fit  mtpcifccta ,  quandoquidcm  nec  quicquainjpra&** 
j  erkctam  ciTc  vohintatcm  quodadcxtrancos  (i  quid  cx  iuris  fbllcnnibus 
dccflct,  I  ingc  patrcm  poft  fcriptoscx  xquis  fortafic  paitibusUbctosvo» 
lutilc  cohcrcdcjn  cis  cxtrancum  darc,  nequc  tamcn  dcdiffc  praructum  mot- 
be»cum  iam  fortcprinu  inlhtLtionis  vcibaprofcrrc  cojpiiftt.hTipcrfc&uni 
vtiquc  ctittcfumcntum ,  quia  non  fucrunt  complctx  inltitutioncs,cxqui- 
bns  tcftamcntitm  xfhmatur ,  fcdnon  coininus  tcncbit  voluntas  inrc  intr- 
ilau  intcr  Iibcios ,  coriiinqtic  toiijinodo  ccdct  quicquid  cxtrancusfuctat 
habitorus  li  tcftantcntum  abfolutum  fuillct ,  tdquc  pro  hcrcditariispoitio- 
jiibas,iiuciintxqualcs  illx  fiuc  inxqualcs. 


LRROR  NONVS. 

2?f  t!!t  <jui  htredem  inftttuit ,  dtflindns  sddrrt  ctndicitttm  «jjmf» ftfitt 
non  nddtdtt  t/tdLi.rj-  l.j.f.taniHndtm.D.de  htrtd.tnff.tj 

Lptn.Q.dttnfa.afrbfl. 

D  f.-pcttoicm  quiftioncm  qux  fuitde  impcrfccla  volunu- 
tc  hic  quoqtic  tractatus  pcrtmc:  dc  illo  qui  dclftinaiij  ccmdi- 
cioncm  aliquain  addcrc  inftitutioni  hcrcdis  qucmiatnftt- 
pfuat.poftca  dcccfllt  ntillaadicctacondicionc,  An  cius  tcfa- 
mtnwmpcrfcftum  ccnfcri  dcbcat  quantum  ad  voluntatcm, 
an  impcrfc.5tum.Ltli  cnim  cxtatconllitutio  Iuftiniani  in  l.penult.  C.  dtm- 
fiil.tj-  fubtt  '-*';iia  clulul11  cft  vt  (<  'ta  ftriptum  inucniatur  in  tcftamcntpjT"'- 
jim  httts  eflofecntidum  cetidicieties  itfra  fcriptdi  ,  ncc  quicquan»  aliud  adit  - 
ttuTilit,  ncquc  vllacondicioaj^polita,  npn  co  miniis  tcranJCTirurn  .cor»- 
plctum  tlli. ,  puramquc  inftitutioncm  iiabcrc  intclligatur,  ipfa.vcrocondt- 
cionum  poUicitauoprofupcruacua  habcatur.  Attauicn  tcit dubt)a^ono»j 

quod 


OECAD.  XXXV.  ERROR  IX 
Juod.n  contrar.um  videtur  MaraU.urdpondilTe  oucm  Vlpianus  rcfert 
&  probat  m  leg.  «Nto. 9.  f  |y,^,,t  2).  £  beredanfia.  Si  fcKSE 
nans  mfcrcrc  condicioncm  mftituti0ni  hercdis  nullamaddidcrit,  habJum 
cjc  ncrcdcm  pronon  mft,tuto.  Accurfius  tcntat  an  dici  poffit  Marcclli  fc„? 

idem  Vfoianos  rcfert.  C.rca  eos  qui  ita  inftituti  funt  hercdel ,  m«Z 
fumemdftnpfm^  putaflcMarcdlum  cos  cflc  hcrede,  nul  is adfe  p4 

K  ? &^=»S«c-flea.t.vtficvtraqucinftitutio  acciputur, 
fi  voluntas  dchindi ;  non  refragatur.  Ex  mmhm  pmtkm  mdfcripfereJmJn] 

eamquc  fcntcntuma  Ccfoprobatam  dfc  unorc  fcilicet  tucndx  i„E£ 

f *S£  ^   k,"C  Cn"n  n  non  cft*T.tio  fcriptus  hcrcs,ncc  Scium 

ab  co  mftuutum  cflc.  NecimmeritO ,  inqph  Vlpianus ,  ,£  hoJS£S 
rccamcred.mrmcflccond.c.0,  ncc  aha  cflc  inftirutio quam  cond.c.ona^ 
^quodn0n<.m,lccftmcafuMarccll.,quamnis  MarcdL  UbfimS^ 
tabat.  Vcrum  non  vidco  qu,d  fim.lc  aut  communc  habcat  iJIe  tratfa  us, 
cumpropofiu  quxfhonc.Je  quaidcn.  Vlpianusin  d./.ta„tu„dcm,n,fi 

quc  fcntcntum  rcfcrt,  fcd  ,ta  vt  ind,iLleg.  x.  cam  fcntcntiam  apcrtc  impro- 
b«,vt  d>x,t,quam  c  comrano  probat  in  qucftionc  d.$.ta„n,„dcm,vb,  p.ft- 
qCam  add,d,t  eoddu  Contcxtu ,  fedfi  emtdseUnem  mdd.d,,  dnm  neUet,  deZ. 

pnm  j.tMLwi  hlun  0*mmfrmen,imm&,pfe&n,sFr,tanms.  Si£l 
verb.s  an,io„apcnc  Vlptanu»  totam  illam  Marcclli  ftntcntiam  pTobat» 
Prubab.l.us  igitur  vidcn  potcftquod  idcn,  Accurfiusnotatimclli/cndum 
eflc  Marcellum  &  Vlpianum  m  d.  f.  tantundem  dc  co  qui  fadar  afc  mft" 
tutiomdritmabatcondicionem  infcrcrc  non  alitcr  inftituturus.  Huncc 

^TSS*  mftitutioncm  tC"e  omnino  ^ndicionalcm^ne- 

que  voluntatem  ,pfiuS  pat.  vt  pro  mftituto  habcaturis  qui  rcpcrirur  in- 
ft.tutuspure  cum  noluerit  tcftator  efic illum heredcm  nlfifubcon^cio- 

«n««V?!S,?  °  «ian,,ntCTprctationi,1,ud  obftit  Quod  manifcftam 
contmct  d.u.nationem  ,  cum  hoc  vnum  Vlnianus  cx  Marccllo  fcribar, 
deee  <?n,  tendunnem  defimsr,,  infertre  nen  mddUu.  tf4m  &  hmne  fir,  mu 
tnslttmopmmt  :  Inquaclaufiilanihilprorfus  cft  quod  voluntatis  quaftio- 
nem  poffit  adm.tterc.nedunnnduccre.  Kcquc  vcro crcdendumcft  Marv 
ccllum  aw  Vlpunum  dc  cafu  um  certo  &  indubitab.li  traflcrc  voluif- 
ic.  t^u.j  cnmincfcit  m  huiufmodi  quiftionibus,  quxcirca  vltimas  volunta- 
tcs  occurnint ,  nihil  aliud  inquircndtim  clTc ,  nifi  quid  vohicrit  tcftator,  ,'d- 
oue  .  apparcatcnnnino,fequcnch,m  eflc.mm  etiam  cum  vcrba  non  modo 

TcT^TZt"?]  KT™  ^«o"^»  digmisfit.nonpotcft  cYe 
acretamccrtacV  indubiubih  vul^t.  Itt.^Dtmutns  17  7)  oui  ufi^mf* 

X\0™A'U&f'n*U'C*itinfi™^  quantumuisgcneraliselTcvi. 
nL  uTiu/r/mCn  "^^^"b^-oncomplcaitur  ,  quo  propo- 
nas  Uiius  qu»  dcftmaucrat  mfcrerc  condictoncm,  ncc  inicrucrat ,  ccmm  cf- 
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ANT.  FABRl  DX  ERROR.  PRAGMAT. 

:  cVDlunu  tcm,  quod  nollct  inltitutum  alitcr  quam  fub  conditione  ■***• 
den  cfs::.  Igitur  accipicndus  cft  vtcrquc  locus  dc  iur<  illoqaodobti- 
ncat in  ob fcura  tcflatariivolunutc,  ac  proindc  fimhilaliudfuquodme- 
luisaJfcrrcpofsimus,  Marcclium  Sc  Vipunutn  aIuftiniano,iJt  pouiulu- 
ftimanum  ab  iplis  diffcnlilsc  fitcndu  n  crit.  Qnd  tamcn  nc dici  polXi 
iUuJ  factt ,  qaoJ  nonfolu  n  nihil  luftinunus  dc  Mjrccllo  cxpnmrt  ,vt 
folct,  cu  n  vctcrj.n  Ijrcconfultorum  fcntcntias  cxplodit  ,  vcruni  ctiira» 
a  ttonutc  Papinhni  vtitur  lil.npto  artfumcnto  ab  co  quod  Papinianus  re- 
fponJcrat  in  /rj.  citm  ?*><-.  Uim  de  L-ej:.  i.  dc  tcitatorc  »jmi  vvce». 

ccriis  finibus  circumfcnptos  eiuitati rtltquerat ,  corumquc  rincsaiuicri- 
pturafc  Jumonftraturum  promifcrat,  ncc  tamen  mortc  prjuentus idfe- 
ceut  ,  Non  c>  miniis  valcrc  fiJcicornrniisum  acfi  teftator  rines  illosdc» 
nionftrafsct.  Qnjd  cnim  attinebit  ab  huiufiujdi  fpccicu  n  alicru  ^  ihf- 
iimin  arg  i  icntii.n  trahcrc  al  propolitam  qucftioiKm ,  dc  qua  ifl  con. 
trarium  apcrta  cxtarct  Mjrccili  l5c  Vlpiini  l'cntcnt'u«  Potuitet  forttf- 
fis  fohus  Papiniani  autorira*  Mircclhun  &  Vlpunum  vincerc,  li  in«- 
dcm  Ipcoccontra  illos  P.ipmunus  fcnlifsct  :  quanqua.n  ccrtum  cit  noo 
tmiorcm  P.ipiuuni  q  u  u  cetcrorun  prjdcntum  antoriutcm  iiuue  m- 
fi  hjctcnus  vt  (uigulo*  vinccret,a  plunbus  vcro  li  vcl  duo  tjntutDcfKnt 
vmccrctur.  At  in  ca  fpccic  Jc  q.u  Marccllus  cVVIpunus  aliive  pjns  no- 
minis  Ijrcconfulti  diftrtcrcfpon  Jillcnt  ,  lupinianus  vcroi.ihu  .uocnon 
patuillct  coru  n  fcntcniiacrmuelli  lola  autoruate  rcfponfi ,  quod iPapv- 
nunu  quidem  rcdduuin ,  fcd  aJ  aliam  (pecicm  accommodatuiu  fuillcr.  \>u 
ccndum  ;t.iquc  cft,  m  tillur  ,corniptifli  niiin  clfc  I-jcuinillumALuralW- 
Vlpiani  ,  cx  couuc  dctralicndam  omnino  ncgationcin  qiu  iltas  pcpe- 
nt  diflicultatcs.  Vcriiiscnim  cft»  fi  u-ftator  dcftinans  infcrcrc  condicio; 
ncm  inftitutioni  nullam  a  Ididcrit  .hercdcm  mhilonnnus  habcndarncl- 
lcpro  inftiiuto.    Uquc  ipfcctiain  contcxtus  vcrborumdemonftrat^t- 
bus  vtitur  VlpianusM  qiarllioncm  qu.im  nunc  tractamus  CJjnifKCCiieri- 
tcconucrtat ,  T antundem,  inquit ,  tylfntceUtu  tmQnt  rj-tn  t»t)*t  t»k- 
tiontm  dtfiintnj  mftrtttntn  tddidit.  Qoid  cnitn  hocaIiudcft»quji»iNUt' 
ccllum  m  hacfpccic  idem  iiins  conftitncre  ,  quod  cc  nftuntumtucritm 
prarccdcnti  ?  Atqui  in  prarceJcntibiis ciixcrat  Vlpunus,$mc nuiorpn ***- 
iioncm  aufcripfcrit  tcftamcntaruis,  aut  quod  difricilnls  cft  tcftator  ,  *»» 
nnnorcin  aditribcrc  vcllct  ,  vt  pro  muJr.mtc  fcmilfcin  cx  quadiantcto- 
ic  hcrcdcm  ,  quia  incft  quaJrans  ifl  fciniflc  ,Stuc  quis  pro.ccntumduceo* 
ta  pcr  notam  fcripferit  idcui  inris  crfe ,  Nnm  tjr  ibi ,  inquit,  vtnmtfufo 
ptum  t(l ,  cr  tjuod  v»lnit  C7  tj-icd  «dittlum  ejt :  fut  [mitntta  ntn  c(l  fl*t\*- 
tune.  Tantundciu  igitur  e  \  lpiani  fcntcntia  diccndum  cft  incoqui*0* 
purc  inl  itutusa  tcftatorc  dcft  nantc  condicioncm  adiiccrc  quam  poucJ 
iion  adiccit  ,  vt  pro  inftituto  habcatur.    Nam  Sc  hoc  cafu  iJjpfum  fo1" 
ptumciTcvidcturquod  tcftator  vuluit  ,  quia  Ucct  ab  initio  deltmarct  in- 
iercrccondicioneTU  ,cu.m  tamcn  poftca  nulla  n  addtdcrit,non  alia  dc  cau- 
fi  id  teci.fc  crcdcndus  cft  ,  quamquiancc  addcrc  volucrit.  Atquehin* 
A  l.nani  Nfarcclliqucfcntcntum  fuilfc  apcrtum  clfct  ,  jinon  conupta^' 
fcnt  ctiam  illa  qux  fcquuntur ,  iu  quibus  puto  tranfpofita  ncgatiouc 
laquamcxpriorcclaufulatollimus  lcgendu  n  iuetlc  ,  [td  fi  ctniui**** 

neu*ididitidumn*:itt  dcirnUd  t*  htrtdem  fntwnm  ,  ntc  nuHtnfttnm  «<- 
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DECAD.  XXXV.  ERROR   IX.      "  L 
*m  f«.W  «MitMvtlmuttmfitynm  ffl.  Hoc  nimirum  fenfu  vtfi  rrf»/ 
EL'  -^""jKff*  mft,tutionl  «"««cionem  adderc  deftinauerat, ca  " ££5" 
didcnt ,  d.ft.ngui oportcat,  quam  ob caufam non addidcrT/ 
«juodcum  pcenituerit  priori.  voluntitis  ,  maJucritquc ^urarnSinn 
H.n.tuttoncm  quam  prius  dcftinaucrac  fac«e  ccwdSoKS^SS 
m^b.oprafumcndnmcft.cnm  voluntas  non  minus  ex  noT  X  quim 
«  bfe  intcrdum  colhgatur,  /„.  ^««^wSffi 
drficttntu  tn  fin.  C»d.  it  tmdnc  tolltnd   A  n        ~k  j  J       '  "  f  * 
kthunch«cdcnLL.i,e^ 

£, ^quoc id^aacond.c.onchcrcdcm  StX^^CSK 

SUn^  rra,n,t"Ut0^  ^^f^'  q«'>vcrumcft  pu  Hm  cutum 
fciflc ,  ncc  mftmmoni  volunutcm  dcc<fc,tam«fi  volonttt  ab  WdoiSS 
t»  fcnprurarconfcnfcrit,  cum  tcftator  dc  condicionali  S  2  !" 
ne  cognaret .  Poftcr.ore  vcro  cafu  habcndus  cft  pro  non  n  ft  tuto □  1" 
.dm  ncquc  ab  imtio ,  necu.e  cx  poftfado  vulunus  cum  KSffi 
nt,  infpicumdumnccdlano  cfr  quid  tcftator  volucrit ,  p3fai£L2 
fcr.pfcnt,  &  pro  non  fcripto  habcri  conucnit  quicquid  SSS 
fcnptum  rcpcntur.  Et  confrquentcr  (i  purtitc  Jo  ,u,  vo  |,,m,,*  Ji  •  n 
in  hac  ipecic  hcrcdcm  non  tam  habemlum  n  jnfl S 2?  J  " •** 
ftitutum  eflc,  vtloquiturVJpianti  SSKTd  cfpS  KtS 
£  "••  ****  « «  &  ca  voluatate  vt  fiat  hcrcs.  aK^£S- 
jrem  ncquc  voluifle  detraja  condicione  hcrcdem  cfic  hunc  qucmf, t 

A  Z  gnf  "  7  7"  ,naiU1CrJt  purc '  nc1,,c  coJSmSZ 
~  Qil«"*l™odiim  Igltut  non  pofscthc.es  cfse  is  qui  ZSJ 

m-qucmincupanjscfsct.ramctfi  habcret  pro  fc  voluntn™  n?l  P 

coit.  Iu  neque  h.c  hcrcs  cfse  potcft  qui  defickur  voluntatc  JamuW 
ptu,  aut  nnnenpatuwdcoaue  purc  inucniarunExempIo  cms  quo7in  Prm 
c.p.o  d. <  \n**i  Vlmanus  noftcr  fcribit,  Quotics  quis  volJns  a| iunfh 

^L^^Sf^  fCrinfcm  in"rP-  honiim  ciaZn  I 
quc  cum  hercdcm  efsc  qu.  fcnptus  cft,  quia  voluntatc  dcficiturmco^0» 
qucm volu.t ,  quoimm fcriptus non eft  VuFgata? ant«n3K3^ 
ma*in,um  illud  cft  quod  poftvc.ba  illa  £SS£  S  f  SS n,sv,c,um 
a^,  w,  r,  V  '"''■""""•"'AnabctadJitiimcom- 
ma,  qual,traa«  Vlpunus  dc tcftatorc qpj  tam  ftultus fucr.t,  vtaddScrit 

h,l  potcft.  Curcnun  add.d.t  fi  voicbat  ?  Ncc  fimiliterpoffis  intcrprc t  - 
tiont  ncftr4.ooi.cerc.  Curergo  non  addidlt >n^^r^,STcfl 
Jongcquc  nnnusmconucucns,  vtquisnonfaciat  quod  fiSi^ftSS 
«lamnonmutauvolnntare.  quain  vt  uciat  quod  faccrc noht.  Exprcf- 
fior  fiquulem  voiuntas  cft  quarcx  factocolhyitur,  qoim  qtweaSS  L 
cto.  Ncquc  runus  v.dco  quomodo  poffinfad  ^iciolSt 
quentia  dU .  ntt  nuntnpstum  vtdn,.  N3m  cum  nnntnpnrt ,  nihil  aliud  fit 

SSowi  ^c,ond^ciovn,c;vn£,uan,  rcpcria,s  p™^2^w£JS 

pnd  loqu.  vt  cond  cioncm  nuncupar.  vcl  nomi^ri  dicant.  Formu>am 
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jutcm  caufaindcditdctractionsgationis  quar  addcodacft  in  illisprxccdei- 
libus  ,ftdficandtcttntm  tddidn. quifquis  italcgcrrt  ,ftd  fi  ttadutt- 
ncm  nan  rtddtdu  du>»  nttitt :  numcj uain  fubiiccrct  quod  impt.  itus  intcrprtt 
a-,  \  Ijtiano  afKrmatittc  (iil  w.  t  im  *  rcdidit,  dwslfstm  htttdm  fnunm. 
Q,:.i  ii       i-i-.t.nf.  !!  f  i'ft*  M\  c)!t  iic :i  iq/.!*addita  numquara  fuifict.Jc 
quain  ncc  a  Jdcrc  tcfutor  voluiifct/  Qu>i  vcrb  condicio  dctra&a  fucru  t*. 
alcticn»cxcopotui:,quodcuinforu  paucioribus  litcris  fcriptum  cffctw 
rnoris olirn CTat,  ctndtc.  nen  tididtt  ,  irciiitus  librarius  contufu  prioribui 
dictionibusputauit  fcriptum  cffc > ttndicitntm  t  &  ita  tccit  afltrmatiuamle- 
CtKuicm  quarcrat  ncgaciua.In  fuinmacum  in  J.f.  tantundem  Vlpianus  Jfl- 
pliccm  fpccicm  proponacvtraquc  cft  dc  tcflatorc,  qui  deftinans  addcrepu- 
rx  conftituiionicondicKtncin,  cam  non  addidit  t  icd  priorcftdcilloqtii 
idcirconon  addidit  ,  quu  ncc  addcre  voluit,  vt pnram rclinqucrct infritn- 
tioncm ,  mutatJ,  vt  fupri  diximus,volunta:e.  Poftcriorvero  decocjui  no- 
luit  addnc  coinlicionc,  non  ob  mutatam  voluntatcm  «fed  neraceretcoodV 
Cionalcm  iafftitutioncm  quain  tamen  omnimodo  volcbatcffc  concbctoo»- 
lcm.    Acquc  ita  inttrprctandacft  aduerfatiua  illa/r dfi ,  quar proculdubio 
impcritum  intcrprcte"  deccpit,  non  quomodo  illc  intcrprctams  cft  ooa/i  m 
poftcrioic  fpcoc  uactctur  dc  condicionc  addita  quarnonfuentaddium 
priorc.  tx  hocporro  mtclligimus  longc  aliam  e&c  fpecicmdeqoaMir* 
cclliu  Sc  Vlpianustrattant,  aliam  vero  tll.imdcqua  luftinianusrtouatrtc- 
diditconftitiiuonem,MarccIlus  cnim  &  Vlpianus  carn  fpcciero  tracbntm 

3uafucritfadapurcinftitutio,idcft,  nequccondicionc  vlla.nequecon. 
kionis  mcntionc  adfcripta ,  fcd  ab  eo  tamcn  qui  mcntc  dcftinabat  infcte- 
rccondicioncm,  qux  dcftinatio  cx  iis  quzabcodetn  tcftatorccxtratdU- 
jncntiimactJ  vc!  dicka  fint  coiinci  plcrunquc  potcft.  At  luftinianus  tra3« 
dc  inftitutionc  q  iar ta&a  fit  additis  liis  vcrbis ,  f<CMndttm  tnfrs  fcnfW  «**■ 
lirrwww^acproindcqiizcxprcisam  habeat  condicionis  mentionem  i ap*' 
quc  idco  aut numquam aut  ccrte multo difficiliils  pura  vidcri  pofJu.Proin- 
dc  mirum  non  cft  luftinianum  in  co  uirc  conftitucndo  nihil  de  Marccll*  & 
Vlpiani  fcntcntia  refcrrccp*  ad  aliam  fpccicni  pettincbat.  Scd  illudpUw 
mirum  cft  tam  ablurdam  conftitutioncm  ab  co  latam  cfse ,  vt  inftitvtiO"' 
<fta  his  vcrbis  ,  fcenndnm  tnfr*  fcipnj  condtucnrj ,  nullis  poftca adfcrifj* 
condicinnibus  purc  fi&a  cxiftimctur.  Etfi  namqne  non  potcft  adicciioil- 
la  faccrc  vt  condicio  vlla  inftimticni  addita  dici  poflit,  facit  tarocn  ne  tnfc' 
tutio  vlla  ratione  >idcri  dcbcatjmra,  quamuis  nulla  condicio fit  fubied  > 
fiquidcm  apcrtiffiine  dcinonftr.it  vc  Iunratcm  tcftatoris  iliamfuifse,  wp0" 
ram  inftitutiontm  nontaccrctqui  hercdcm  inftituit  fccunduminfrafcripta* 
corvdicioncs.  Nec  bonacft  confcctuio,vt  qnianullis  adiectis  condiciombw 
inftitutio  condicionalis  dici  non  poteft ,  co  magis  dcbcat  ccnferi  pura.  Po- 
tiuscnim  cfsct  infcrcndum  nullam  prorfus  clsc  ioftitutionern.  Nonp»- 
ram,quia  teftator  ab  initio  egit  de  facicnda  illa  condicionali ,  eimquc  fuani 
voluntatcm  apcrtifll  nis  fcnpturz  vcrbisdcclarauit,  nec  vnquim  poftea 
fcripturam  imnnitanit.  NoncondicionaJem.quialiccttalcrncarjicfscte- 
.  ftatoromnimodo voluerit>nullamtamcn  condkioneinadfcripiit,wvtnoa 
poflttdici  fub  quacondicionefuerit  hcrcs  hic  inftitutus ,  licctilludquoque 
verum  fit,  ncc  purc  inftitutum  hnfsc,  cum  inftitutio  fcindi  nequeat  >  ^ 
vciba  illa,  Tuuubtrtttfit ,  abiftj*  immcdtatc  fequcoubuf  fcparari,/^"*' 
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DECAD.  XXXV.  ERROR   rx.  Hl 
iuminfrafcriptMctndiciontt.  Ineoquc  diftcrt  inftitutio  iftaab  caqujrfatJa 
fitpurc  a  teftatorc  dcftinantc  aliquam  infcicrc  condicionem.IIlam  enim  ni 
JjUimpcditpuram  cfic  aut  faltem  puiamficri,  fi  contraru  dcftinjtiouc  tc- 
ft«or  nollam  adiiccrc  condicioncm  vclit.  At  quar  habct  lUani  adicCt  loncm 
fttmndnminfttftttfiM  Wtfwiw.numqiiam  pura  ficrj  pjtcft.ncclitcirator 
puramhicerevelitnifi  etiam  ipfo  fado  adicclioncm  illam  tollat,quia,vt  iam 
dixi.mftitmio  numquam  cx  lbla  voluntatt  fcdcx  Jcnpt.ira  c-aoquc  vcl  faj- 
temcxcoquod  palam  nuncupatum  fuita&matur.  lnepti.isVro  cftareu- 
mermimquodluftinianus  a  Papiniani  rcfponfo  u«quamj  limili  dcJucir" 
Nam  in  ea  fpccie  dc  qua  confultus  fucrat  l'apinianu$ ,  vici  quos  tcfutor  ci- 
niuti  pcrfideicomn.iftum  rcliqucrat  proprios  fincs  lubcbjt,  vt  Jifcitc  ha 

b^ycrbaPapinianiind.$.x//».d./.c;w^r.77.rf,/<X4r.1..dcoqucul|.ctI 
fitcfutormortcprcticnrusnon  cxprcfsifsct  fincs  quos  fcpcr  alum  fcrintu- 
rim  cxprcfsuruin  &  demonftraturum  promifcrat.nihil  tamcn  oblubat  quo 
mmus  fadcicommifsum  dcbcrctur  tanquam  vtilitcr  datum.cum  dc  ca  re  con 
furct  quar  pcrWcicommifsumrcJicta  crar.  In  propollto  autem  cafu  nuilis  J 
tcfutore  exprcflis  condicionibus  qua$ cxprcfsurum  (c  dixcrat,  nulla  a.n  to'- 
diciofubcttquarinftitutioninaturaliterinlit,  quantunlibctdixcrittefutor 
vcUcfc  mftitutioncn  cfsc  condicionakm,  quia  omnis  inftitutio  naturalitcr 
tc  fua  fponte  eft  pura,cum  exuinfecum  quid  fit  &  accidcntalc  vt  fut  condi- 
cionalis.  Ncc  co  magis  tamcn  pura  vidcri  potcft  ca  mftitutio  quam  tcftator 
iddendo  vcrb j  Ahfttundum  mfrnfcrtftM  ttnditientjt\;-.[ok  uccrc  Cor.Jjao- 
nalem.  Fuif$ctautem  rc&ius  argumcntum  Iuftiniant  li  Papmunus  i  efpon- 
difrctdc  illo  cafu  qtio  tefutorrcliqiiifsct  ciuitati  vico»  quorum  fincs  Jcm6- 
ftrarurum  fc  promilifict  a)ios,quam  qui  in  eum  vfquc  dicm  fuifsent.  Tunc 
cnirn  aliudproculdubio  rcfpondif$ct  Papinianu$  mortuo  jntcdemor.Hr..- 
tns  fines  tcfutorc ,  quia  ncc  fcin  potmfsct.non  dicam  dc  quo,  fcd  dc  qoan- 
to  corporc  tefutor  fcnfifict,  arquciuinccmimcorpu$rcli,5tum  fuifscap- 
parcrct,  fiquidcm  ccrtuui  Uludcorpu$  cftquod  qualc  quantuiiH.uc  fit  vel 
pcr  fc  vcl  per  rclationcm  ad  aliud  dcmonftrai  i  potcft,  l.ttrtnm .  6.  D.de  rtb 
crtdit.ltg.vl,iMHttm.iS.T).it  vtrb.tbhg*.  Tum  vcro  I".  bonn  tflct  collca.a 
ab  ca  fpccic  de  qua  Papinianu$  rcfpondit  ad  eam  dc  qt  a  Iuftinianus  tractat, 
fcqucrctur,brc  vt  inftimtio  ptira  ficrcr  ctiam  quam  tcftator  ipfo  tcnamen- 
titempore  condicionalcm  faccrc  voluilfct,  tl  mortc  prxucnus  condicio- 
ncm  quam  ab  initio  dcftinaucrataddcrc,  non  addidiflct.Ulum  cnim  cxprcf- 
sc  cafum  Papinianus  tractat  ouo  tcftator  mortc  prarucnttis  notj  fcccrit  quod 
6>  Ucturumproinifcrat.vt  Iuftinianu»  quoquc  fatctur. Atquin  quotics  tcfta- 
tor >  qui  inftitutioni  condicioncm  addcrc  dcftinabat,  idco  non  a  JJidir  quia 
mortcprarucnrus  fucrit,  vcrumcft  non  fuilfc  mutaumab  eo  voluntatcm, 
&  confcqucntcrnoluWre.illum  vt  dctra&a  condicione  hcrcs  cJftt  isoucm 
bcrcdem  mlhtu.t.liccc  infpecta  vcrborum  figura  inftitucrit  cum  pure  li  mo- 
aodc(hnabatanimoinf!iiutioni  adiiccrc  condicionem.  Hanccnim  dcfti- 
nationcm  muuuin  dfc  orortcrct,  vt  fierct  inftitutio  pura.quam  fola  dcfti- 
natio  laciebat  condicionalcm.  Atquc  iia  e6  tandcm  rcs  rccidcr,  vtdiccnduni 
lit  diircnfiirc  luftinianuraa  Mirccllo  &  Vlpiano  in  J.  f.tsniundem.  tuxta 
carn  tntcrprcutioncm  &  cmcndationcin,  qium  attuJiinus ,  qu*  hibct  non 
vidcrinancupatiim.beredcm  ilium  cuius  infticutioni  tcftator  voluitcondi- 
cioncm  aljquam  addcrc ,  tametfi  nullam  aJdtJcritfimod6  inca.mmfcrit 
>  MM  ii| 
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voluntatc ,  vt  nollct  dctraft  a  conditionc  hcrcdem  illum  cfFc.  Nam  fi  hoc 
vcre  dicinir,ium  quoquc  cti  n  deftinatio  illatcftatoris  animotuitarctine» 
tur  i  fi  modo  quacunqnc  rationc  dc  ea  conftarc  poflit,  quanto  magis  idera 
obtincbit  ctim  deftinationi  acccdit  fcriptura  inftittitionis  habciis  adiectio- 
ncm  AMJetWiimm  tnftetferiptM  eondnienej,  &  ulis  fcriptura  manctintfgrJ, 
non  tantuin  factoiplo  rc  vcr.i,fcd cti.vn  quodmagis  cl>,ciufiJc tcftatoris 
dcftinationc?  Dcbucrat  falrcm  Ittftiniamis  ttiS  conftitutioncm  ad  cu  ciiora 
coangufVircquo  tcftat«r  voluntatcm  mut.illli,ncc  fimen  fcrtptura  routarf 
mortc  ptxuentuf  potuttTct.  Qiuquam  nc  q-.iidem  hoc  cafu  eam  conftitutio- 
neni  ratiom  ii.ris  confcntancS  cffc  arbirrarcr.  quia  quod  fcmcl  ritc.rcctcat 
fccundiitnteftatorisvolunritcm  in  rcftancnto  fcriptumeft,  quamftadhe- 
rcdis  inllitiitionc,  qnc  5:  caput  teftamcti  5:  quid  indtuiduum  cft,  id  poftea 
pro  partctolli  antcorrigi  non  poteft.multo  nnnus  fola  volutatc,  fifauiatn 
contrarium  rcmancat  fcriptura.  At  cu.n  tcftator  mortc  prxucnnn  noaduot 
conditionem  qui  adiiccre  dcftinaucrat ,  tanto  magis  habenda  eft  inftituno 
pro  conditionali  nonpropiira.cimppcquam  tcftator  &  ab  miaocondirio- 
nalcm  faccrc  vnluerir ,  cV  pofteu  facturus  vtiquc fiicrit  h"  pcr  humarurform 
rationcm  licuitlcr.  Accidit  itacpTribonianoin  hac  fpeciequodaliasfxpc, 
vt  iis  qtit;  a  prudcntibus  vcl  Iinpcratoribus  circaalias  fpecies  coftjp*»"*- 
dum  fcvti  pitnt,vt  n  >mim  &  inauditum  quidpiamconftituat^abMW*111" 
dcjitifliincac  dccipiatur  ciiin  dcciptr,immo  5t  antc  quam  decipin* 
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Dt  inflitmitAt  fu  f*0*,  E\  pambtts  quas  adfcripfi,4»/,cx  partibttJ- 

quas  adlcripfcto,*iif,cx  qua  partc  Titius  me  hcrcdcm      »  f 
fcrip(it,e/f 4  d.l.i.ejr  Lhtt  Mtncute.t?, 
D.di  htrid.tnftit. 

rTtV-  r       .  .  «^j^  i.i.,: 

A^ffiffilS  D  candcm  fctoTriboniani  infcitiam  rcferendum  mihividt- 
\^f/fv?£f  ti  rq.iodfub  Vlp  tni notv.inc faipmm cft in  d.l.\.*df**V- 
jTOrrv^V  dt  be tfd.infiit.m hcc  vcrba ,  Pvteft  nuttmmitrtft,  vmimqcu 
GW^dK^  11  kr*ftat»£* /;'' 1»**  *dftrtpft an  tdftnpftr»,^ ftf** 
rtartmtde  dte/u  nullu  udfenptis  p*rubtu  nullsm  tfft  itfliW' 
ntm,tjuemodo  in  tHo  M*<  ttllt*i  ,  c? .v  hi* pAitibm,  tx  tjuibw  mttrii  ttlftmtnH 
ftripn  ftttffeni  heredts  fun-o :  ft  m 1  tSUt.t  mn  r  dtttfferit  hes  nen  tffe  tnffivH»- 
Qtionim  vcrborum non  alius  rinfusc(t,  ']viin  hic,  Multumintcrcflcante- 
ftatoris  cnunciatio  rclau  fit  ad  tcmpns  prartcritum  anadfuntrum.  Prl°I5 
cafunullam  ciTeinflitutioucm  nullisadfci  iptis  partibus,Pofteriorc  vcro  cflc 
vrilcmctiamfinullxfint  adfcripti  portioncs.  Qo^taircn  diftinctioapcnt 
hlfa  cft.Namcft.n  inftimtio  rclata  cfta.i  nntcs  cnunciatas  pcr  vcrboni  prj- 
tcriti  tcynpi  ris.nullaratiocftcurviifcriclcbcatconditionalis,  autfiq1'3^" 
tio  fit  c.i  ipfi  multo  magis  condttior.  hin  facit  inftitutioncm  cuin  enc«ca- 
tioeollaucft  intcn  ptis  futurum.  Cuti namqucinriscft  rclattuum fi iun- 
gatur  vcrbo  futuri  tcmporis  faccrc  conditioncm,quod  iundlLim  vcibo  prx- 

trtt. 


tenti ,  aut  prrfcntis  tcn iporis  faccrct  demonftrationcm.  /.  Slitbum  j*> 


DECAD.  XXXVI.  ERROR  X.  m 
trt.6Jtltg4t.uljimp*r.25.4dfi».d*  legu,.;.  Lfiritu.fr  $.  vu.  dt mUr. &*, . 
gtntdtgu.  t.ntmtnMHm.  ^.f.i.dt  ttndkl.  &  demenff.  Qua  rationc  vt  Jcba- 
tuxmoucnMarcdlus.vtd.cc.cthcrcdcs  init.tutos  hoc.nodo, txp*r,tbm 
fmm  sdftnpftr* ,  non  magis  hcrcJcs  eiTe  nullii  adlaipus  partibus  quim  ii 
ita  cflcnt  u\fctuu,fttyp*rtt,  mdfcnpfc,,,  v  t  \  Ipianusrcrcrtin  pnncu,  d  1 1 
quod  vuquc,  non  fimilitcr  dixiira  Marcdlus  ita  faaa  mftitutionc,  txp*  /i- 
bw  9mm  udfmpfi ,  quo  cafu  bcnc  vkliflet  non  cflc  hanc  nili  blbm  demon- 
icrauoncm,  qux m  tcftamcnt.s  v.tiarc  non  folct.  /.  dem,nfl,»t„. ,  -,.  dt  ca„. 
dtil.tj-  dtmtnfir.  nec  migis  ciitn  in  ipfa  Jicrcdis  mft.tutionc  occurnt,  quim 
cum  in  k-gaus  vcl  ndcko.nm.flls. I.fi ,n »,m,nt.Ji.  C.de  tt/Uw.  l.non  ,dt,  < 
C.deb*,td.tnflu.  Cur  cnnn  vmarctur  inftitut.o  proptcr  non  ad.cdas  poc 
t.onct  .nft.tuuonc Gc  coiKcpta,£*,u,,,4«,  jum  udfcnpf,,^  cuamunul. 

«»«°r  adfcnpfcr.t ,  bpc  ipf  >  tamcn  arquas  adfcnpliflc  mrcll-gatur  iur.s 
intcllcau  Sc  potcflatc.'J./.?*ei,r/.  9.f.t,t,tde,.  T>.c,d.  Nou  ulcfn  cftcum 
pcr  moJum  conditioms  actu.u  cft  dc  paitibus  in  fururum  aJfcribcJ.s,  quo- 
juatu  cond.uones omncs buit  faai  funt.ita  Jc  fafto  iu.plcri  dcbcnt  non  fo- 
la  potcftatc  mris iJcoquc  nuilu  adfcript.s  part.bus  v.tutur  inftitutio  qux 
ita  f  ucrat  conccpta  *xf4n,km  aua,  tdfcnpfer,,  quafi  dcfcOa  co J.t.unc  U 
quahicrant  hercJcs  mft.tuti ,  li  mr.s  rat.oncm  cum  Marcdlo  confuhmus 
pouus  quamlr.bontanuni.cuiusprocuIJubio  ctta.ncft  tota  i!la  cbulula 
d.U.fed  mstu  tfl  vtfie  vtr*qme tnfluut,,  *cc,p,*ur ,fi  VvUnttu  dr[u,.P.,  n.  n 
**&'"r' EX  1u,bm  *dfcr,pftn  ,f!  nnnht  ex  t<,uu  tjutfi dupl,:,U- 

[Uudiumtttnt.  Quis  cnim  vnquam  auJi.t  vnica  vcrborum  p.arc.forunt  tor- 
rnula dup hccm  inft.tut.oncm contmcrt ,  adcoqticquod  abfurj.us  &  da'or- 
imut  eft  Jiflormcm,  vt  viu  pura  altcra  con Jitionalis  clfe  «iftirnetur :  cum 
incxtcnsrcbus  omn.busquxal.oqui  .ninor.sfunt ,  &  follcnn.ut.s  &  mo- 
menti.iulcat  J.ci  nunquam  poiic  aut  dcbcrq  vuam  candcmque  rcm  J.ucrfo 
nire  ccnfcn.  vulg.l.tum  fu,  tde,.i}  D.dt  vfuctpj.+.de  vulg*r.& pmptSM. 
f/u.  Non  mag.s ccrtc  hoc  hcn  potcft quim  vt  vna  nuiiicro  caJJ.iiq^c  infti- 
tuuo,  partim  pura  Gt,  partim  con Jitionalts.  Dcndc  li  vcrom  cfl  vt  cfl^icc 
Tnbonianus  ipfc  ncgat  .Ua  vciba  exp*n,U  rjuju  tdfcnpfi,, ,  con  Jitimia- 
lc.n  iiiiututioncit.  cont.ncrc,  pcrindc  atquc  t)\a,fi pmnet  *dic,,pfero,an  uon 
pcnndc Uccat  nnhi d.ccrc  quacunquc  initituuo, w  laAa  fubquai.quali  con- 
ditioncviJcn  hcrcdcm ^nfltjtutumduplicitcrjfiib  cI>i.Jiuonc\KliJc,  fi  con- 
diuo  exiftct,  purc  vcro  f.  Jchc.ct :  cum  e  coutrario  nc.no  ncfJat  JcHccrc  c^ 
cuancfccrc  infutut.onc  conJ.tionalem  Jcilcitnu-cOJ.t.onctauuiui  abcfi  vt 
cx co  purafiat.  AJJcquod  nco; bonu  fcnfun,  habcrc  P6c  ca  cxceuuoJfw  - 
UntsittpM,ru  n,nr,fr*gm,mr.  An  "o.n.rcfragaturapctt.fll,,,;  ncpoflftdid 
pura  uift.tuuo  cji  tcftato  cxprcfsS  ifll  iniccit  ^SmonCfi pwtc,  sdfcrutftr,, 
haacnus  faltc.vt  .n  Jubm  voluntatisprobatio  cxigcnda  lit  ab  co  qui  conJi- 
uonaJc inu,tuuoncTn  sd:t  in  ?Mi  conucrtcrc.a,: cx  flmphci  faccrc  Jupl.ee' 
Ncc  mc  turbat  quodjn  cadc  /.2.ad.cau  yi^c,  f^fwauum  Ctlfm  hh, 
ftxt,dtcm*  D,grIt«upn6mt.Kcm  cni.n  art«  hominis  qui  v  t  fac.nora  fua  oc- 
cultct  ahoruprudcmu  nomi.u&  autoritatc  «dfcrrc  folcuquod  c.  diftic.Ic  no 
iu.t  poft  CcJfi  c?tcroru,r,Iu.aoru!toiu  libros  pcffimo.ncc  vll.s  vnqua  fun- 
pl.ais  expudo  ipfnu  col.I.o  &  fcclcrcxGb,ftos:c.ui  f.  hoJic  cxtaict  cquc  L  * 
clcnobu eflct  c.us  mcJac.a  atq;  i.npcritia  Jtubuc.ScJ  prctcr  ca  que  J.xi- 
suus^Uud  cua  Tnbo.uam  manu  &  .afcnii  rruJ;t  apcrtiuL^oJ  hac  u.imc- 
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ptam  ulUipwutioncni  adhibrt  non  minus  ad  hanc  inftitutionts  fomw. 
lam,  T ttmt  &  Sempronms  hertdes  fnnio  fi  pnrtts  tu  ddfcnpfin,  quim 

ad  illam,  txp*rt\bmtjv~s »d\crtpftn:  quali  tam  racile  ftt  condidoim  rai 
vtol.trc,  cum  ca  pcr  modum  condicionis  cxprcfla  cft ,  atquc  fi  cxprcnanon 
eflct:quod  vtiqic  non  itacft.Wus  naniquc  pottticond"tcionishguiic-prrl- 
fiqn.t  n  tacita,/rf.yfi»4.6;.$.i.</*/*{«».i./ff./nT»#  itbtriniem.^-jAcg.nimtim- 
tjuAm.  ti.  dt  condit.  cr  dcnonjlr.  Irg.tn  rettttnt.  ^o.f.rdmttfi.D.sd  lt£.f*itti. 
lonncquc  facilius  clt  vt  c.t  mftitutio  ,  Tiiint  tfr  Scmpronim  htrtdtsfnnua 
pnrubut  iii.i<  ndfcripfm ,  habcatur  pn  pura ,  faltem  aliquo  afu  &  cx  aliqra 
partc,qt'am  hrc  qui  ron  tantiim  (cnfu.lcdcciam  vcrbts  ipfisomnir.ocon- 
dicion  tlil  cit ,  Tttim  ry  Sempromm  htredcs  fnnti  fipctrttscu  adftrtpfert.lx- 
m  i  quod  fcqiiitnr  in  diU.ltg.x-  t/iltter  At.yut  tn  iii*  inslituuont,  Extjutftr- 
le  rnt  Ttlim  heredcm  fc-ipftt ,  Tunc  enim fi  ntn  eji  a  Titiifcrtpms,  nttStuu 
ttb  te,ntc  immcrto:  klt  tuim  ereduur  tnejfe  ctndieto,fed iJMcPttttmbttfi- 
miUapuui  ,totum  Trboniano  non  Vlpianotribi.cndum  cft  fiue  contn- 
rum  vciborum  paruiu  clcg.mtci..  confidcrcs ,  riuc  incptirudincmillaniia- 
tionis.  Hic  enimcrednur  iutfii  tondttto.  Vatendum  cnimcllaiitineptamcl- 
fc  r.tri'incm  >  aut  lta  cr  ncipi  dcbuilfi*.  Htc  tnim  conAtcton*lti  utni»  crt- 
dtixr  effe  inflnuiu.  A !  x  !tqmdcni,dc  quibtis  proximc  diximus,cVqtt»  Mar- 
ccll.si  uiilcstflc  putabat,Triboni.mtn  vcro  difllinilcsclfcvurt«"i0n?" 
tiam  t.iuntc  TribonUno  t.iks  (unt  vt  iis  condicio  inellccrcdanjH  Vrrouc 
cm.i  pruis  Hxcrit  vidcn  casfingulas  contincrc*  dtipliccm  inftrmwncni) 
quarum  prior  (it  condtcionalis.  Atqui  inftitutio  cui  condtcio  inettMoni- 
niao  irrna  dciiLicntccondicionc.  .Aut  crgo  malc  Marcclius  Itoe  i  Cd- 
fo,(iuc  a  Tnboniano  rcprchcnfus  tuit ,  aut  mala  rationc  mouctur  fi«eOr 


lustllc  ftt  fiucTriboiiiamis,  vt  inftitutioncm  illam 


,  ix  tjuit  p*ne 


ntff 


ttui  htredcmfcnpfii ,  Setm  hcns  r/h,  dicat  ctfc  diflimilcm  cxtcrisqi  afi «Ju_ 
pliccm  inftitutionem  contincntibus  ,  cordtcionalcmvnam  ,  puratnaltc- 
ram.  Quidni  ennn  pcrindc  dieipot-fit,  incllc  qmdcni  ilh  inftttutioni ctxi- 
dicigmcm  ,  Si  tftetor  *  Titio  hirts  fcnpim  fit ,  idtoqucexeapartecof- 
dicionalcm  clfc  initittttionciii ,  !cd  non  co  mintis  puram  vidcri  dccert  fj 
condicio  illa  dcfeciflc  proponatur  ?  Quod  tamcn  li  abfurdum  tft  ,  vtUK 
&  a  Cclli  quoqucfcntcntia  alicnum  ,  xquc  abfurdum  in  aliis  nipradi&s 
uaftitutionum  tormulis  illud  ipfum  vidcridcbct.  lllud  vcrboniniumfua- 
uiflimum  clt,qaod  cx  iIIj  inftiturionc,  tx  <ju*p*rteme  Tutm  htrtdtmftn- 
pfit  Stms  hrres  f/?e.quam  Tnbon.  ipfc  tatctur  clfc  mcrc  condicionalein-li*' 
cft  ita  vtnullomodo  nulloqiic  cafu  cuadcrc  inpurampoflit,  luinp<itli{ 
tam  prarcipitcm  citandi  rcca(ionen*,vtcam  diftinctioncm  fiibiangcrctqc* 
fcquitunn  vcrfic.  poiefl  an  cnunciatiatio  rclata  fit  ad  pratcritum  tcmpu» 
an  ad  tuturiiin.  Ncmpc  quia  vidit  cam  t>.rmulam  pc/  vciburn  piztcn'1 
tcmporis  cnnceptam  c(fc :  ncc  animaducnit  quantum  intcrlitan  tcf.aV-nta 
fcripfcrit,  Ex  jUApjrie  me  Titms  heredcmfinpfii ,  an  tta,  tx p*rs\ktts a** 
■  adfcripft.  f.tii  cnun  vtriquc  huicforuuilx  cotnmunc  illudclt  vrconccpu 
fitpc.  v  .bum  prxtcriti  tcmporis ,  priorta^icn  nonco  mmus  cftcunai- 
ciodalisi  aelitiit.irumteinpusdcninnftrarct,  leg.loic  cftnuli.  t9- 

?>>  Itcr.or verofcmper  puuclt,nihilpr.itcrca  nifi  falfamhabcnjdemon- 
tr.utoncm,numquam  condicionalisivt  fupra  probauimviJ.    Et  ra*10  "*  " 
rcnttx  cll  quia  citii*  tcftator  pcr  vcrba  iiuc  pntcriti  fiuc  tuturi  tcmpof*1 
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tcrtix  perfonx  lactum  dcmonflrauit  ,  probabilitcr  ignorarepotcft  qwd 
pcriona  illa  vcl  lanitcccritvel  facturaiit  ,  obuiquc  condicioncm  inftitn- 
tioni  hoc  ipfo  liiic-ciifc  lntelligitur  ft  lam  factutit  tuit,  vci  rict  quod  pofitunj 
cftinrprmuiainftitutionis.  Atcum  tcftatorfc  ad  proprnMn  tactuni  rctu- 
Itt,n<  r  alitcrcondicionem  faccrc  nolutlfc  intclligitur,  tjuani  (i  ad  futurum 
quoque  tempus  fcrctulcrit,  qiiiacum  ontniitm  condttiotuiii  proprium 
llludlitvtcirca  rcs  inccrtas  vcrlcntur  ,  cx  iis  oinribusqiix  ad  tacttmt  n<;- 
ftrum  pcrtincnt ,  ea  folainccrta  vidcn  polinnt  quxftmt  tutura  qt:antiin 
bct  lintin  noftra potcftatc.  Atcjuehuius  noftrx  lcnrciuix  Jigu;..cntuiii  f  r- 
tifsimumfuinipotcftcxcoquodPau!'isfcril>itm  leg.  itg*ut.  2«;.  'Dt  Jiter. 
ItgAt.  valcrchuiufntodi  Icgarum ,  Til'#  ttn.mi**urfts  ouos  mtbi  dcbct  /r»#, 
cttamli  nihiUmihi  1  ittus  dcbcat ,  quali  talla  tantutu  demonftrationc  idic- 
^ta.  Uludveronon  valcrc,  Tttte  ttntutn  4urttt  «uos  mtbt  Setus  itkttltjm. 
finihil  Seius  dcbcat.qutaintcrrV.fam  demonurationcm  &  falfam  Condi- 
cioncm  fcu  caufam  ntultum  intcrcft,  vtait  Vlpun.  in  leg.fi (it  hgttum.  fK,%t 
\,vetf.attti fi tiititut  ie  /rgw.i.Sc  cnini  loci  illi  coniungendi  funt ,  &  am- 
bo  cxplicandi  cx  iisqux  fcriplinius  deientcntia  &  c  ncndati.inc,  </i<f/. /rjj. 
legttut  Itb .c.conttfl.cnp-i.  Vidcturatttem  Tnbonunus  in  ci  rrumpcnda  fub 
Vlpiani  nominctota  illa  Marcclli  fcntcntia  qux  cxtat  in  itfl.  leg.  1.  [  nih;l 
cnim  videointota  lcge  a  primis  vcrbis  ad  cxtrcma  vfquc  qnod  manuin 
Tnboniani  non  prodat  ]  rcfpcxillc  ad  Itiftinijni  ctndtcionctn  in  itfl.leg. 
ftnmli.  Cti.  ittnftu.ttrfubfltt.  aurpotius  adfatiorcin  inftitutionis  &,'  tcfta- 
menti  quo  folo  fauorc  nititur  ca  conftttutio.  Nam  cuiii  Iuftimano  placuif- 
f«  vt  ca  inftitutio  valcrct ,  Tittut  hertt  tftttvxtn  11 frafcnptas ccndtcttnet , 
quamuis  nulla  adfcripta  condicionc,  tvrmulaquc  in  ruturum  rctupuscol- 
lata,  nccciTccrataltcrutrum  cucntrc,vtvcl  tnftttutioncs  omncs  codctn  vi- 
tto  laborantcs  xquc  validas  faccrct » vcl  vteas  inualidas  folas  rcddctct  qujc 
in  pratteritum  tcmpus  collatx  cflcnt.  Priorem  dilcmtuatis  parrcm  cligcre 
Trtbonianusaufusnoncftcum  vidcret  illatn  inftitutioncm  tanq.iam  con- 
dicionalcm  abomnibus  improbari ,  Ex  qu*  ptttte  Tittm  mtfcrtpfit  bt<t- 
titnr,  Sttui  heret  tft»,Ct  non  lirn  a  Titio  hercs  fcnptus.tlcgit  itaqiic  tancjttani 
coaiftus  pofteriorem  quam  rciiccrc  omnintodo  dcbucrat.  Nos  vcro  vt  to- 
tam  tradtationcm  hanc  alioqui  fatis  intr icatam  diluctdc  concludamus,  di- 
cimus  cfTe  diftingucndum  ,  an  ad  iplirs  tcftatoris,an  ad  cxtranei  perfonam 
rclata  ftt  cnunciatio,  vtli  adpcrfoitam  cxtranci  omnimodo  lit  condiciona- 
lis  inftitutio  liuc  tacra  ftt  pci  verba  prxtcriti  tcmporis  fiue  per  futurt  itfl.  I, 
hoc  arttcul».  \<).tunfl.{tg.t\l*  ««1rm.71.rod.vbt  firipturr.  cli  huit.fmodi  infti- 
tutioncs  in  prxteritum  tempus  contcrcndas  eflc  non  in  tuturum  nc  capta- 
torixvndeattirj/^.i.iw/ftiit/.D.dr  hu  auttpro  non  f(rtpt.h*b.  Si  autcm  ad  pcr- 
fonamtclt3tortsfubdiftirguioportc.it  ,  an  pcrvctb.i  pixtcnti  tetnp.  nsan 

Servnba  futuri,  vtpriorc  cafu  dcinonftratu.  rantiVii  l.t  non  condicio,  po- 
criore  vcro  condicio  ftt  non  dcmonftratio ,  cttamli  nttll a  Condicionis  mc- 
tio  ta&a  fit ,  fcd  tantiim  partium  adfcribcndarum.  Qjiaiito  magis  fi  dictum 
t\X,itixt*  conitciones  tnfrtfcnptM,\xcti  condicionum  actcondutonis  cxprcf- 
fa  mcntifmc.  Planc  fi  tcftator  qi  i  nullas  adhuc  adfcriplit  comlicioncslicrc- 
dem  inftituat  hoc  addito  tuxt*  conitct*ntsfuprAitflM,iuufhprafcriptMynoi\ 
facict  ca  adiedf  io  vt  fit  inftitutio  condicionalis  ,  quia  demonflratio  qi'a 
falfarcpcritur,  non  potcft  hnmuurcqualitJtcm  &  naturam  iiiftiruwonis. 
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C^uicquid  autcm  prxtcnti  tcmporis  cll»  id  omnino  ncccilccitautveruai 
clTcaru  tailum  :  licct  plcrunuuc  a  nobis  ignorctur»  cdm  ccontranoiHaqiut 
ni  hiturum  contcnintur  nucrta  lint  pcndcantquc  cx  cucntti,  Vndccft.quoJ 
raciunt  con  licionetn  »  leg.  tum  etdprtftns.yi.cum  dunbftqq.T).  dt  rtk.tu- 
dtt.<-\\iu  pi)lluntcflc  &  non  clfc,  licct  nondctucrintcxprudcntibusnoftw 
qui  improdCBter  ndutn  aliquod  cifc  crcdctitctcxiAiuuucnntruturanoo 
liiintil  ccrta  cllc  pcr  rerum  natinam  >  ac  ca  qux  iam  (intaut  aliquandohtc- 
ru.t,intcv  quos  Paulos  tuit  in  leg.fed  eifi.ii.tnfin.D.de  utdtt.  Parccrcmau- 
tcm  Tjribopiano  li  m  conllituciuJo  co  luicquod  inducit ,  dtii.  legptn.Cu1. 
de  trt/htm.<jrf*bftit.LnYciiii>Tcm  cgilktnuii  Ijrcconlultumo.  Polict cnim 
dici  nihil  aliudintuitum  cuui  luillc  nili  fauorem  tclbmcntoiu&infti  utio- 
num  cx  qufbus  tcibmcnta  xltimantur.Scd  non  pciium  lcrrc^juod  illt  abu- 
titur  autoritatc  Papmiani  ,  vt  nihil  nili  cx  fumma  vcraquc  luns  ratuwe 
conftttucre  vidcatur.  Sicut  &  m  dtti.  leg.i.p.  s///iiw.ibLitituri!Icautonti 
tc  .\1.uccili,quifctipfuat  &  vcrohcrcdcs  tta  lcriptos,        ^4r/i£»/Mr  qu>- 
bus  it/iamtnio  WUUTll firtpit fuijfent  htrtdes  funto ,  non  cflc  inltitutos  li  mitcr 
dcccllcrit  micitata.  Nin  cniin  poflis  nili  lidiculc  cxco  intcrrcquodinlcrt 
T  nboiiianus.  lllam  igitur  inltitutioncm  nullius  cllc  momuiti,  txbuptr- 
itbus  qutu  ad/eripfi  (i  nullas  tcibtor  adfc.riplcnt.In  hac  cium  foriiiub,vtiiio- 
nuimus.faftmn  iplius  tcliatoris  dcinonflratur ,  ipixrcslalfatr,  duBBiatde- 
monllrationcin  racit ,  In  ca  vcro  tcrmula  dc  quaapud  Marccllum  dcmort- 
Hraturtactumcxtrancxpcifuna',  qua-  rcs  omuiinodo  inducit  condicio- 
ncm,  dtii.  teg.  hocuriiculo.\<).eed.iii.  Iu  qua  ctiam  lcgcvt  hoc  brcuitctai- 
damits ,  non  puto  dubitati  policquinPomponij  lcntcntiam  idcm  hiclri- 
buiiiaiuis  noltcr  corrupcrit.  Namcutn  fcripiiiTct  Pomponiushocanicu- 
]n,quifquu  ,  oinncs  ligntiicari,  &  cx  copolt  Labconcm  uitulidcttU ita fcri- 
ptum  iit,T"'iM  dr  Sittu  niunu  qmfjue  eorum  rx  ptutt  htredem  mtftttpt»* 
hubutrit  Jjtru mihi  eslo,  nilionmcs  lubcantfcriprunihcrcdcnitcibtoreirn 
ncuttum  hcrcdcmciicpofle  ,  additactiainrationeoptioia  ,  qutm**>d 
omr.tum  fttlum  fcimo  refertut  ,  liibiutixit  Tribonianusdcfuo.Iubtilitcrft 
diu  placct,  tn  ijuo  puto  ujidtotts  menttm  rtlbicitnddm.  Sedhumtnutttf 
eum  autdtm  qut  trsijtorem  fuum  heredemftripftrtt  tn  tuntum purtcm  ti  kttt- 
dim  fort,  Qui  4u:em  tum  non  ftripftrit ,  ntc  ad  htrtdsteutm  titt  udmttit.  S  >- 
Jtt  cmin  Tribomanus  ttim  maximc  humanitatis  practcxtum  obtcndcrc 
cum  iur  s  rationi  &  lcgibus  vim  apcitam  facit.   ln  propolito  autem  illu^ 
prorfus  inhumanum  cll  quod  bcit  vun  ciiam  voluntati  tcflatoris.  Sic- 
nim  altcrutcr  duntaxat  cx  fcriptis  hcrcdibus  inltitucrit  hcrcdcmhunctc- 
ibtorcm,  qunncondtci  jncinilitiitioius  pofuit,  vtab  vcroqucinftinicrc^ 
tur,  an  non  violatur  voluntas  li  Jcfcfta  condioonc  pcrcum  qui  hunctclb- 
torcm  hcrcdcm  fcribcrc  noluit,alius  admittatur }  •  Dcindc  cum  non  polEt 
aitus  iile  admitti  mfnntantam  partcm  cx  quanta  kriplcrtt  tclbtorcai»  « 
tcripfcritcx  dunidia  tantum  quisaliam  hcrcdiutis  dimidum  habcbit  \  Afl 
non  lict  contra  volunutcm  adcdquc  contra  vcrba  ipfa  Tribuniani  fi  to- 
tum  habcac  is  qui  cx  partc  tantuiu  (ciipfic  tclbtorcm?  Dcmqucuictioil- 
\i,quidem ,  abi.ndac  Sctibcndum  cnim  crat ,  ftd  htmAmus  tjJ eum  qus  ttfi*- 
strtm  fuutn  bertdtm  ftrtpftru,  t*rc.  aut  fi  didioncm  iljam  rctincas^fcribi 
ilcbucratm  hunc  modum  ,  ftd  humaniut  eji  eum  qutdem  quifuumtr/ldtt- 
rem  htrcdim  nonfmpferittntCAdbertdtttutmtsut  *dmui ,  Eum  vtrt  qutfai- 
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pftrit,in  ttnum  ptrttm  ei  htrtiem  Arf.Hunc  enim  fcriptura:  ordincm  P»m- 
poni j  cV  Labconis  fcntcntia  prinribus  lcgis  verbu  cxprcfla  poftulabat.  Scd 
iam  minus  multa  in  mifcrum  Tribonianum.  IamaJ  pragiuaticos  &  iotcr- 
prctcs  noftros  rcdcamus. 
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Dt  fnbtnttUigtnd*  in  tefi*mtntt p*rtntii  inttr  Ubtres 
tUuful*  codiCiUjn. 

V  I  tcftamcntum  impcrfcvftum  iutcr  lihcros  iurc  te- 
^  ftamenti  valcrc  volunt  tripliccm  rationcm  adicrre  lo- 
lcnt.  Primam  quohttiulmodi  tcltamciitum  ccnfc.uiu 
adncsam  habcrc  claulula  coJtcillarcm,  cuius  ca  vis  cf- 
fc  folet  vtfuftiitcattcftamcntum  ouomodo  pragnuti- 
ci  &  intcrprctcs  noftri  loqui  lolcnt.Sccundam,  quod 
in  tclbmcnto  ii  parcnte  intcr  libcros  condito  non  fuu 
attcndcdar  (ollcnnitatcs  iurisauil.s,(cd  mcru  ius  gcn» 
tiunv,  fccundum  quod  non  nifi  dc  patris  voluntatc  qnaricndtim  cft  anlit 
pcrfe&a  nccne,Tcrtiam,c|ubd  iurenaturali  parentum  hcrcditas  libcris  dc- 
bcatur.^ic  cnim  An6r.Giv\l.lib.i.pr4[l.obft<u4t.e*p.  ui.poj}  tlvff.m  I.  teht- 
rtii.  41.  $.  tiim  filu  in  vtrb.  ntn  v*{mit.  D.  dt  vulg.&  pup '.fubfi m  l.jihj  m 
vtrb.ttfi*tt.C.f4m\i.trcife.  Alt.v.eanf.ioc.num.*.  vti.-r.  /4/1»  J.hte  eenfuhtf 
fintA.f.tx  imptrfttlt.num.i.e}-  8  Qtd.dt  iefi*>n.rfr  *d*uib.  ntuiffim*num.u. 
Qti.it  intff.rrftnm.  Qua*  rationcs  onmcs  ficuti  ad  talfum  probanduin  adtc- 
rurm:f,ita  vcl  falfx  funt  vclincpta*.  FalfacUlcc  inda  cj  iia  n.illar  funt  iurc- 
gerrriurn  teftsmer/orunifollenniratc»,  vtlcqucnticapitc  diccnius.  Incpu 
eft  tertia  licct  fit  vcra  ,  miomam  ctlin  parcmum  hcrcditas  Itberis  omni- 
b  t  xb  intcftato ac  qtialitcr  inre  namra?  dcbcatur,  l.v/t.D.dt  btn.d4mnj.tn1t/ 
ftlm.  11.  C.f*m.  treift,l.m*tri*.*rD.  *dSC. Ttnyll.  confecjiicus  ficrct  vt  non 
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alitcrp  UCntij  intcrhbcros  voluntas  feruadadret>quamficquautcrwruniti 
proponcrcntur ,  quod  etli  plcrifquc  ita  eflc  vifum  cft,  lallum  taincn  cfi 
probauimusadtincmErroris  tcrtij  Dccadc  fupcriorc.  Prima  vcrb&hl- 
la  efi  &  incpta.  Falfa ,  quia  ncmo  vnc|uam  ex  prudcntibus  noftris ,  rd  dt- 
xit ,  vel  admitiurus  riitt  in  teftamcnto  intcr  libcros ,  magis  quam  in  cancru 
fubintclligcndam  eucdaufuUm  codiciDarcm,  vtmoxprobabimus.  Incpa 
quoniam  ctfi  vcrum  boc  cflct,  vt  tn  huiuf.uodi  tcflamcnto  fubintclligi  am 
rpjttcrct,non  tamcn  tacc*cpoflct,vtparcntistcftamcnrnmiure  teftamcn- 
tivalcrct.fcdtantiimvttcftantis  voluntas  ineo  tcftamcnto  dcclarata  iure 
intcftatt  dcfcndcrctiir.acli  cxprcffacflct  in  codiciliis  ab  intcftato  fadis.  Hic 
nainquc  fcnfus  cft  lixc  potcltas  claufula:  codicillaris,  vt  iam  a  nobisproba- 
tumcic  in  prima  CltiluJis  noftrje  partc.  Apparttquc  cx  ea  ipfa  fornuu 
quam  intcrprctcs  cV:  pragmatici  piaclcribuin,  qux  non  aliacft  quanivtli 
tcftamcnium  non  valcat ,  mrc  tclUmemi.valcat  faltcni  i,urc  codtcillorua. 
l.nplicatigitur  contradtctioncm  >t  tclbmer.tuiu  valcatiurc  telumcnti»fc 
vt  dclcnJatur  pcr  daufulatn  codidllarcm ,  quar  fcilicct  fempcr  condicioM- 
lis  cft,8c  cuius  conditio  dcrkit  fubfiftcnte  tefljniento.Scdoltatdair.uJcliJ- 
fulamiftamcodicillarcm  inteftamcnto  inter  libcros,  non  nuguquamin 
cxtertsfubintcllipi  vuquam  poflc.  Nondcfunt  quidicam  fubiruMigefl- 
dam  clfc  in  omiiibus  omnium  tcftamcntis ,  quam  fcntcntiam ,  qaodnuei» 
niiror ,  fccutus  cft  cx  rcccntioribus  lacobus  Cuiacius,  fiue  quonan>Tt'''c 
ait,dttbitandum  nonfit,  quin  tcftatorum  omnium  cadcm  tltvtAaUtff 
ilhus  Lucij  Titij  dc  quo  in  l.pen.  j.vlt.it  leg*t.i.  vt  li  quid  minusritepcri- 
tcvcfeccrint,pro  iurc  tamcn  lcgitimo  habcn  dcbcatfanihominisvolunos, 
fiuc  potius  vt  ahj  ratiocinjntur.qtiod  cuin  isfcreomnium  nonmodbtefta- 
tonrm,fcd  ctiani  noranorum  mos  &  ilylus  fit,vt  in  tcftamcntis  daufulahjc 
add.itur ,  crcdcndum  lit  pcr  crrorem  potiusquam  coniultb  prartcrmiium 
camcflc.fi  quandoprxtcrmifla  rcpcriatur,  vndccft  quod  ranu  contcntione 
<.|ifputaiu  noftri  lntcrprctes  pf)ft  Bartol.ad  l.u  D.de mr.toiudl.  Ancumc 
contrario  adiccta  rcpcritur  harc  claufula ,  crcdcnda  fit  cx  voluntate  tcftato- 
ris  adicctat  lf-  .q  iod  vtuiucic  probabiluis  &  rcccptius  cft ,  an  potuVs  Vt 
plcriquc  volucrunt,  cx  vulgari  ililo  &  confuctudinc  notariorum.  Sedtt- 
mcn>S:  inforofic  in  fcholis,vtalibi  monuimus,iampridcm  cxplofushiccr- 
ror  cft,ncquc  dubitanir  qum  cxtra  tcftamcnta  qi:ar  intcr  libcros,autadpiam 
caufainfiunt,nccelic  fit  cxprimi  daufulam  codicillarcm ,  quandoquidcm 
quifquts  tcftaiiientum  facitnihil  minus  agic  >quaut\t  codicillos  abio- 
tcllato  faccrevidcatur.mliiortc  tam  ftultus proponacur,  vt ci potius m- 
tcrdiccndtim  fitfactionc  tcftamcnti  6V  codicillorum,  (i  putatfcpolfcdcce- 
derc  tcftatum  fimul  &  intcftattim.Et  vcrb  ciim  claufulccodicduns  crTccius 
vnicus  ille  fit ,  vt  legitimi  fuccclforcs  rogati  vulcantur  dc  przftandis  ab  ia- 
tcftato  iis  omnilmaqux  in  tcftamcnto  datafunt,  acliin  codidllu  ab  intc- 
ftatofactis  rclicta  eflent,  quis  dicat  tcftatorcm  vidcri  Cogitalfc  dcJegiti- 
niis  hcredibuscumtcftamcntumordinauit,  inquo  tortafJIs  cxtrancumbe- 
rcdcm  inftitiur,  nift  vt  cos  excluderct,  non  ctiam  vt  vcl  honorarct,vcl  one- 
rarct  t  Qiiod  li  fortc  iidcm  tcftamcnto  fcripti  rcpci  untur ,  qui  ab  intefta- 
to  fucccflun  crfcnt.  Attamen  nc  tum  quiucm  dc  claufula  codiciilari  adfcri- 
bcnda  cogitalfc  tcltator  intclligitur.quoiuam  mhil  ouinino  fiuulc  aut  cocn- 
munc  habctteftam.cntu  cu  codicUks  ab  inteftacouctts ,  (icut  ucq;  fucccflio 
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tcflati  Ciitn  fu«cfln>neirtcf:at:.  ]n  cimqncrcrn  apcrtifltma  funt  verba  l.i. 
T)JtimrAtdttilLl.vlt.C.ftd.d.l.t»htrtdt.^i.i.tumfilu.  D.dt  vulg.  t*r puptU. 
fubji.l.gtatr^Uttr.i^.tx  itf}amtnto.T>.dt  fidrtc.hbftt.l.i.  C.ttd.  nc  alios  iu*- 
tis  Iocos  qui  plurcs  ajtcrri  poifcnt,conquirainus.Sola  tcftamcnta  quae  intcr 
libctfi*  facta  fint,ab  itucrprctibusc\c*piiinti:r ,  qti.ili  qux  priuilcgium  hoc 
habcrc  dcbcant ,  v:  daufulani  codicillarctii  fcmpcr  adncxatn  habcrccxifti- 
nicntur,  niiiquod  cadcinaudacia  inrrrprctcs  i.l  ipfiimprotrahuntad  tcfh- 
mcntafaJta  in  fauorcmpix  caufx.  Moti  cx  perpauo  illo  crrorcquo  cxifti- 
mantpriuilcgiaomnia  libcris  conccfla  ctiatnad  piam  caufam  protrahi  ,  Sc 
poflc  &  dcbcrc,vtpotc  qux  ti.lt j  loco  cilc  crcJatur.  Ego  vcro  r.6  vidco  quid 
diflimilc  fitin  tcftamcntisintcrliberos,  aut  ad  pias  caufis  l.ictis  ,  &  proptcr 
quod  in  iis  locum  non  habcant  i!lx  ipfxrat:oiu.<.»quas  proximc  attuUmus 
adprobandum  claufulam  codicillarctn  in  altorum  tcibmcntis  fubintclligi 
minquamdcbcrc.  Annoncnim  xqucdctcftjn.crt>  t.icicndo  cogit.it  qui 
tcftatur  intcr  libcros,atquc  ii  inter  cxtrancos  tcftarctur:  Qiiam  crgo  volun- 
tatcm  habcrcpotcft,  aut  dcccdcndi  ab  intcfl^to,  aut  libin  sfuos  tanquam 
lcgitimos  fibi  hercdcs  iuturos ,  &ab  intcftato  grauandi  ?  An  ioitc  folusfa- 
uor  libcrorum , aut  pixcaufxfaccrcpotcnt,  vtncque  cur.-nda,  ncque  in- 
quircnda  fit  hac  in  rc  voluntas  tcftatoris ,  quafi  pauUuim  CO  taudcm  dccur- 
rendum  iit,vt  dicamus  claufulam  hnnc  vidcri adiccram  a  Icgc  potius  qium  a 
teftatore  ?  Atqui  cfTct  hoc  longe  abfurdius,  quia  legis  quidcm  cft  hcrcdita- 
icmprxfertim  lcgitimam,&  ab  intcftato  dcfcrrc././zgf  *butntrt.\$o.dt  vtrb. 
ffrufit.  fcd  non  lcgitimos  fuceciTorcs  fidcicomir.iftls  vlhs,  nut  .ilus  prxfta- 
trombus  oncrarc ,  ii  ces  patcrfamilias  non  oncraucrit ,  quia  ncquc  lcgis  cft 
ndeicommtlfa  rcbnq»*cTC,fcd  patristamilias,luic  cum  tcftamcr.to,fiuc  ab  in- 
tcftato  dcccdcntis.Mouit  fctclnrque  intcrprctcs  oinncs  hoc  VnUtDiquod  vi- 
dent  ex  Impcratorum conftitutionibus,  dc  quibus  prxccdcntc  Dccadc  fcri- 
plimus  defcndi  tcAamenu  parcnrum  inter  hbcros  ctiatn  qux  fint  impcrfe- 
cta.vcl  qua  alia  rationc  nullms  momenti./.v/j.C/oW  trctfc.d.l.hMc  ttnfui- 
iifitmd.ii.f.tx  tmptrfrn».C.dt  ttflsm.tfcHtll.io-j.dt itft  am.imperf \on  aha, 
vt  putant,  ratione,  quamquod  parcntuin  omnium  ca  voluntas  cllc  crcdenda 
fit,vt  huiufmodt  tcftamenta  inter  libcros  omni  mcliori  modo  valcrc  vclint. 
Atquin  hxc  ipfa  ratio  faccrc  potiils  dcbucrat ,  vtaliud  iuri*.  ciTc  intcrprctcs 
agnofccrcnt ,  quia  fi  iuris  ratio  ita  ferrct,vt  claufula  codicillarisin  parentum 
teftamcntis  intcr  libcros  fubintclligcrctur.nullis  opus  crat  Intpcratorum 
conftirutionibus  ad  confirmandas  ciufmodi  voluncatcs ,  cum  nec  ahud  Im- 
pcratorcs  induxcrint ,  nifi  vt  ab  iutcftato  cx  voluntatcs  dctcndantur ,  quod 
▼tiquc  fubintcllcctx  daufulx  codictllaris  potcftas  fua  natura  atlcqm  poruif- 
fct :  aut  ficum  iifdcrn  imerprctibus  fcntirc  vcIis,fatSum  cllc  ab  Impcratori- 
bus.vttcftamenu  parcntum  impcrfcclaourc  nihilominusteflamcntum  fu- 
fhncantur.quod  nos  improbauimus  in  diR.Errtr.^.  T)tc*dis  (uptrwii,iv\to 
magis  falfum  rcpcrictur  commcntum  iftud  dc  fubintclligcnda  m  iftiufinodi 
tcitamcntis  cUidulacodicillari,fiqiiidcm,vt  initio  capttis  dif**<utauimus,nul- 
luspotcft  eiTevfus  tk  cftcctus  claufulx  codicillaris  inco  teftamentoquod 
fubiiftat  iurc  tcftamcnti.  Ncc  rurfus  pro  tuenda  intcrprctum  optnione  pof- 
fis  diccre,  faltcm  poft  fuprarclatas  Impcratorumconiti:jtioncsccrr  'llc  citci 
poifc,  quod  volunt  intcrpretcs  claufulam  codicillarem  in  hoc  tcftamctorurn 
genccc  fubintclUgcdasn  cffc  Nam  quemadmodum  claufula  ifta  codiciUaiis 
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rulla  cqcbat  nous  cnnftituticncvt  fuum  illum  habcrct  cffeclum  coriftTJiiv 
i!  ff  parclKitm  iiucr libcros  ab  intcftato  voluntatis.  Ita  nequc  Itnperatoru:ft 
autoritas  pnmitci;crc  auxilio  daufuljccodicillarisad  induccndum  ,vtpi- 
rcntisvoluntas  qua:!ibct,  detuia  ctiam  perconicdturas  |C  indicia  cojiftarcr, 
iurc  voluntatis  mtcftati  dcfcndcretur.  Et  vcrocumcx  rationc  iurisfahtra 
cius  quo  vtmv.ir  poftThcodofij  conftitutioncm  mt.vti.in  fin.C.dtttditil. 
«cn  alucr  valcant  codicilli  quam  fi  lubcant  quinquc  tcf  lcs ,  diccndum  effct 
finihil  aliod  Imperatnres  indttxbTcnt ,  nilt  vtinteftamcntis  interlibcroi 
.   claufula  codutllaris  fubinttlhperctur,  non  alitcrlocum  forc  conftituuoni- 
bus,quam  li  quinqiicuftibi  •-  partntis voluntas  munitaclfct:  quodtamcn 
falfum  cfic  ncc  imcrprcccs  ipli  dtffircntur»  qui  vcl  nullos  tcftcs  requirunr,  fi 
j>  :tns  fclicdiila  &  fcnprura  priuata  ipmis  voluntatcm  intcr  libcros  conti- 
ncru  profcratur.vt  fupradidto  Ixoconchuiit  Andr.  Gaytl.flmp.7.  &  l{4 
Bun.ejr  Cajh.udl.fi  u  i'u .X).<jM  tt/l.fjcer.ptjT.  Bald.&r  iaf.ad  Autn.uwif- 
ite.  C.  famil.erctfc.  vcl  duobui  tclHuis  coiucnti  lunt,  fi  patcr  volucTittcfiaii 
pcr  DUlKOpstioncm.  Adcb  vtputcnt  fi  patiis  fciipmta  duos  uftcshabcjti 
■vci  mmcupatio  a  p.utc facia,  dctcndcndam  clTc  voluntawm  IttK  tcltJincnn 
non  codic:ilorum,tcf:c  codem  Andr.  Gayll.  num.\y  verf.ftxittirpiit.f'!' 
j/»/.i« /.//;•. vetb.ab  tttrefturc.  &  ibtd.Salic.rjr  Fulgof.  C.famtltrttfi. ImtL 
inl.fiflttf  ^tinptteftjiie.  Dde  liber.et; poflh.  laf.tnd.f  t.x  imptrfitlt.»**» 
14.dc  qwo  in  fcqucnticapitclanus  diccmus.  Non  crgo  dcfcnditut cxcon- 
\\\\  itionibusparenris  voluntas  intcr  libcrositanqtiam  habcnscjWi:ljmcl1~ 
dicillaTcm»fcd  c  coittxario  tanquam  non  liabcns.Natn  ctli  patcr  qui  interli- 
bcros  fuos  tcftatur ,  claufulam  codictUarcm  exprcflun  adicci(iCt,non  co 
imgistamcn  ipfius  voluntas  iurccodicillorumab  intclbtodefcndi  polTct, 
li  vcl  tcltcs  nuuiadfuincnt  ,  vcl  qua  alia  rationcimpci-fecti^nequccoirptcti 
protcrrcmnr  codicilli ,  dcrracta  fcilicct  ccnftitutionum  autoritatc ,  fcJtan- 
iiiin  iurc  cuiuflibct  vohimatis  intcftati.quod  Sc  iam  olim  obtineb-t.J././^' 
z£.(ffamtl.frcifc.\n  iilis  \xib\s,fede:fi  tumctrcu  teffaimentHm,juim cttcttt- 
dtctiio:  mittttm  ettu  defciat ,  quod  vtiqncnihil  aluid  cft ,  quim  li  fcnptum 
dTct./i  fcrtptnra putrtt,  neyue  ture  tefiumenti  valert  p»ftit,ntyue  iurt  ctdici^i- 
ftttn.      auto  rnmusc-gocamvim  habcbit  fubintclletua  ifta,8f  planccom- 
inci  titia  clacfulacodicillarisi  Ncc  cnimmaiorfolct,  aut  potcft  clfc  iuiti- 
( iti  qi  .  m  cxprc  ffi,vt  cl)  in  Doc^crum  broc.irdico.  Iuqne  non  niinusW 
licct  llin  1.1  ci.nlliti  tiontim  aun  \itz*  adconbrmandam  ab  inteftato  parcn- ' 
\.  luntatcm  ,  quafhicodicillts  1  npctfc&ii  dcclaratacfict,  quam  ad  conhr- 
mandatn  eamqu*  tcftanicntn  impcrfofto  comincretur.  Scd  6c  illudobfcr- 
iKtnmim  eftconftiturionem  Impci  t  <iisCf)iiftintiniquarprimahocius  in- 
dwdttn  /  *•/'.  C.fAtntl.  ticift.  non  Iblum  sd  tcftamcnta  minilsfollcnnia  Sc 
codiciilob  impertcftos  pcrtincrc>fed  ad  cas  etiamvolutates,qtisr  percpifto- 
lam  iisciu'!  dcclaratf  ,adcoque  pcr  aliam  quamlibct  fcripturam,  vtconftit 
cx illis  vcibis, fint  ccrptum  ncynt  impUittm  tefltmtntHmvtlciiitiiHi  ftntfi- 
(iol* partntis  rffe  memorttur,  fme ejHOCHnque  aho  medtfcripturs  fuitmfcunt*' 
vtrbn,vtl 'in tut;t  futntitr.iitr relifli.  Curcr^o  voltiimis  Conftantinu:iu°' 
pitalTc  dc  p^  tcftam&is  iurc  codicillorum  potius  quamiurc  cpil. 

vcl  ihcrius  citiullibtt  vhtmat  ab  tntcftato  vohmtaris  dcfcndendts  ?  Cumqje 
neccodicilh  ipfi,  nili  tjuinqrc  tcftcs  hnbcat,  codicillorum  iuredctcndipd- 
duit.ncq;  tamcn  cp  ntinus  valcant  cx  Icge  Conftantint  iurc  cuiuflrbet  vltMi? 
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fiuluntatis  intcftati,qu«nam  vtilitaj  aut  necc  ITI ;  is  elli.  potcft  fubintclligcde_ 
iftiufmodi  claufulx  codiciltaris  in  tcftamcnty,  quo  J  non  magis  codicilloj fi 
iurc  al>  intcftato  vajcre  poflitiquim  iutc  tcflamcnri?  Nec  quod  in  c»  tcfta- 
mcnto  fortaifc  tot  adlucrint  tcJtcs  cjuot  adelfe  nccciX.  crar,vtcodiciUt  ib  in- 
tcluto  vtilitcriacii  vidcrcntur ,  faccrc  debrbit  vtco  magis  clauCtlaoiCodN 
cillirem  fubtntelligi  oporteat,cum  furricunt  conftitutioncs  >jux  voluntci- 
tra  auxdium  talis  cSaufulx  dcfcndi  voluntatcm  iurc  intcftati,  coquc  aiio 
quam  codicilIorum>nec  fucritdifn\.tlius  ImpcratoribusconftitucrCi  vt  tc- 
ftamcnu  impcrfccla  vakrcnt  citra  ius,Sc  nomen  codiciUoramiqttantvt 
codicilli  ipficitra  ius& nomcncpillil.c,aut diinati  ni'. c.v.ifi  uiortis.  Eft 
emm  illa  vltima  voluntas  quam  conftitutionc*  dcKnountt  prorl.r.  m:to- 
minata,&  qux  non  magis  codtciliorum,  quam  tcftamenti  aut  cpiftolz  no 
niinedonari  poflir.  Dcniquc  nullo  vnqjain  cafuvidcasa  lcge  fubintcl- 
Itgi  huiufmodi  daululas  q>ix  pcndcntcx  voluntatc,  quia  volunutis  quar- 
ftio  cll  tacti.  itg.  vtlnntsiu.  7.  Q.dt  fidrtcommijf.  quoJ  autcm  facti  11011  mris 
cft,a  iurc  fupplcri  nunquam  potcft.  I.in  bt!it.  \%.  $.fjilt.  D.dt  cttptm.cr  ptfl- 
/tmj.dtnifut. ly.TJ.ex  <jutb.CA*f.i*nnir.\\n\  J 
cillarcm  totam  vimfuam  dcfumcrccxtcftanris  qi:i  camadluibit,volunute. 
Acprxtcrcatumquoqucuimlcxaliqiiid  Lbintclligcrc ,  &  vult&  potcft, 
aliquam  tamcn  (ubcifc  neccfsitatcm  oport.t,  ant  vtilitaicm  quxidipfuin 
fubuitclligi  fuadcat.  O  nncs  cniin  iftx  fubintcllcctioncs  f.int  fktioncs,qttx 
nunqu.un  induccndx  funt,  aut  admittendx  niii  cx  nccc^siutc.  Ntilla  puito 

bicncccfsius  fibclt ,  ad  contirmanda  parcnttmi  iutet libcros  teli.iincnta, 

fufickntc  cunftitutionumimpcrialium  potcitate. 


E  R  R  O  R  SECVN^DVS. 

Dt  ftUtnnitsnbm  iuris  gtntium  m  ttflamcntt  inttr 
itbtrts  ndht  btndis. 

1.  .  . 

|»  R  a  t  illafccundaratioquarr.  initiopre^cdcnciscapitisabin- 
tcrprettbus  noftris  adtcrri  diccbamus,  cur  teltanicnu  parrncu 
impcitcctaintcr  libcroi  dcfcnJantur.QiMJ,uiqiiiunt,in  huiuf- 
moditrilanicnti»  non  funt  iKailaiicloilcniutcs  iutisctuilis 
fcdfutticiunt  czquf  funt  cxiurcgumu  ,  quod  nibil  alludin- 
cjuirit  pi/j  an  pcrrccta  fit  voluustcftatorisannoii,  vt  tractat  laf.ad  l.htt  ttn- 
fii/ttfitta4.i,i.f.rx  tmptrftlh.nu  i.C.dt  ttfl.  Idcinqjtractatq  ru  ftri  folct  ciim 
difputamdc  tefhiticnmad  pias  caufaf,aut  quv  hcta  lint  tcpore  militie,  vel 
pcUu,Ji)  iis  foiiatmlulaliiidrcquiii.nili  vt  cj1.  liibcant  I.  Jicnniutci  quas 
ius  gcntiuin  przfcnbit,  luet  Jclint  cx  quasad  piatludcnJa' rrjudibi-s  \um 
conititutas  voluit  ciuilis  lcgiftator.  Nosautc  i.iiipra  iam  attigitnusridicu- 
l-iiii  cfTc  hanctraditionctn ,  quiauullx  finttcftameiitcruin  cx  luregcntium 
follcnniutc&iidquc  not  hoc  capite  probatmvjs  cffe  polliciti  fumus.  Quod  vt 
prfftcmus  apertitsinic  ac  coinoditsiirciillitd  prirr.u  proccrto  habcnoiu  cft, 
quod  t  vulgaribus  tntcrprctib.iguorarut,anobisiafzpiustr..ditu  probatuq; 
cftjtcftamcnti  facttoiic  toticllc  luns  ciuilis,nulla  cx  partc  aute  clfc  iuris  j^d 
^ium.  Ncc  folfiii  follcnnitatcs  fpcAcn:us,  111  quo  fancomnes  conucniunt, 
fid  cttam  fi  origincm  &  rationcui  iuduccndoru  tcftamcuturu.n.  Etfi  cnim 
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titn  magnaratio  tuit  pcrmittcndi  >  autpotius  inducendi  fa&ioncmtefti- 
ipcnti,  vt  vix  vlla  vnquam gcns  fucit  qua»  tcftamentis  vfa  non  fit,  quia  ho- 
molicut  adacquircndum  natus  cft,  iu  nihil  magis  appctitquam  vt iitac- 
quirat  &  parct,quos  vimis  pofllt  fibi  mortuo  cligcrc  fucccffores,  ipGtanxn 
ratto  naturalis  obftabatne  tcftamentum  facerc  vbiuis  gentium  quifcjtnm 
poifcr.quoniam  ficuti  nihilum  cft  conucnicns  rationi  &  xquiuti  naturib, 
cjuam  vohlfltatem  domini  volcntis  rcm  fuam  in  alium  transrcrrcrauni  ha- 
bcn./.?«4  ratt»ne.y.$.nihi! MHiem.D.dr  dtymtr.rtr.  dtmai.  iuecontrario  ni- 
hil  cft  quodanaturali  rationc  tr.agisabhorrcat,quam  vtquis  translcrat  in 
aliiiin  pl.  s  iuritquam  \\>(zh2hciul.tt4di:tt.in.tt.l.ntrnt  plnt  tmru.^itn- 
gml.iur.  aut  vt  iuris  quod  ipfc  in  prxfenti  habct  tranflationcni  contcratioiiJ 
tcmpus quo  nullum  ius  iit habiturus.  Nihil  fiquidcin refert ,  an detrinste- 
Ktido  dominio  agat  is  qui  domirus  ncn  cft,  an  vcro  is  cquidcm  quidornt- 
nus  cft  ,  lcd  collata  ccnucntionc  in  iu  tctrpus  quo  domtnus  non  erst,qtio- 
niam  difpolitio  qitxlibct  crcditur  ucla,&  tcmporc  in  quod  contemir.  Ift- 
g>..).$  firts.D.dt  tttrMt.  l.<futdlft>nft.+.  Q.dedcndt.  nnt.  rsttft.  Porrdbqoi 
ulbtur,ltcct  co  tcmpt-rc  quotclhmcnritm  tacit.dominos  lit  reruni  fuaniin 
quas  idcirco  li  vcllct  alicnarc  mtcr  viuus,pro  arbiuio  poffct,  confcrt  twirn 
cftcctum  fuxdtfpohtionis  in  td  tcmpus  quo  ainplius  non  crit  do:niiwi,"' 
eft  poft  tnortcm  faam.  /.  i .  D.  <jmi  ttfldm.fdttrftff.  Nccenim  domvaut& 
potclt  qui  :n>  rtuus  clt,q:::j  h>  >c  ipfj  cft  iiu!'us,vndc  2c  illud rit,«innuilwi 
bonis  cflc  dicantur  rc\  hcrcdiurixantcquam  laercs  alinuis  cxiftatJ.t  D^* 
rer.dtmtf.Si  nulluis  libertus  c(fc,qui  dcfuntri  libcrrus  cl}./.df.ittjft*trf.D.ii 
btn.tivtri.imn{I.l.$.$,pld»i  ftfot ti. D  dt  Itgit.imttr.  Proindc  vix eft  vt  noit  J« 
alicnis bonistcftari  vidcatur  cttam  isqui  dcfuis  tcftatur,quodumcnab- 
furdum  clt.  l.ttnfitmntmr.  S.f.fi  pefi  itfidintmum.  vnfu.tjr  dt  d\Unu.X).b 
tur.todtttll.  CertC  dilponitdc  rcbus  non  luis,  cnm  ccrto  fit  dcfituruseaiha- 
bcrc indominio fun,antcqujm  difpolitio cftcciuin  foniatur.  Ridiculum 
igiturctt  cxiftimaicquod  vulgus  intcrprctum  cxiftimat  teframenufactio- 
ncm  clfc  cx  iurc  gentium.  Quxnccaham  ob  caufam  diciturcllc  turispu- 
blici  m  /.$. D-fmt  itfidm.fdttr.peff.  qiutn  quod  fit  iurts  ciuilis ,  cuius  pancm 
conftttuit  ius  illudquod  fpccialtori  dcnominationc  publicum  appellatur, 
iuvt  iurcpubltco  ricri  dicatur.quod  rit  iurc  tcftamenti. l^mtdkmt.\\.S-u 
D.dd l<g.fA'ttd.tmnU.l.<}Ht  dmt1.41.DJt  vnle. c*r  omoImbHtt.  Ncc quu \mk 
runt  intcrprctcstcftamcntoru:ii  vfum  apucifomntsgcntcs  rcccptuin  fiiiiTe, 
&  longc  antc  promulgatas  Icgcs  duodccim  ubularum,  ad  rcm  facit.  Cun 
cr.im  quxritur an qui J  cx  iurcgcutium  fit,anex!urcciuili,noiitarnilJini 
jnfpicitnduincft.anapudomitcsgcntcs  obtmcat  nccnc.quam  vtrunici 
naturali  rationcinductum  lit,  an  cx  ciuili:  Hquutem  qucmadmodumiuso- 
mnc  xftinutur.pcndttque  cx  rationc,  itaius  naturale  it^mquciusgentium 
ex  ratiouc  naturali  [  hac  fola  dirfcrcntia,vt  hoc  obitcr  dicam  quod  ius  nato- 
ralcvcrfatur  circa cas  rcs  qux  hoinintbus  communcsfunt  cum  brutis  ani- 
mantibus,  ius  vcro  gctuium  ctrca  cas  qux  hominibus  folis  conueniunt  ]  iui 
vcro  ciuilc  cx  ratione  ciuili.  Alioqui  dtccndum  erit  hodic  ftipulationes  efle 
iuris  gcntium  cum  nullafcrcgcns  lit  ,qux  non  vntur  ftipulationtbus  qu«* 
Umcn  ncmo  nefcit  cflc  iuris  ciuilis ,  fi  carumorigo  fpectctur,  &  ratioqux 
ipfis  induxit  S.dtttnfiv.utd.  Infltt.  dt  dtlttn.  Hoc  vcro  prxfuppofito  qti°d 
negari  mco  iudiciouon  potcfi.Origtncnttcftamcntoruro  cflccsiure  t 
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prorfus  confequcns  fit  quod  contra  nitct prctcs  probandum  I ufccpimus  ,vc 
teftamentorum  follcnnitates  nullecx  iurcgcntium  clfcpofsint.  Ncqucc- 
ntin  tcftamentorum  follcnnitatcs  vcl  intcllcccu  ipfo  pcrcipi  polHint  ItlK  tc- 
iuincnto  cui  tanquatu  fubiccxo  infunt  vclutacciJcntia.  ProinJc  ii  tcita- 
nicnta  iuri  gcntiuin  incogmta  funt,  coruquoquciollcuniutcs  coJcm  iure 
omnino  incognitas  cfic  ncccflc  cft.  Iit  qucmadmoJum  prarpoltcrum  cllcx 
diccrc  iuris  gcntium  clfe  id  quod  ab  initio  fuiilct  luris  cittilil  cumiusgcn- 
tium  ordinetcmporis&  naturz  fitantiqutus  mrcciuili.  Ita&  pnrpoltcnnn 
crit  fi  quij  dicat ,  tcitanVCntoruiu,  quxomnia  (Int  turis  ciuilis,  follcnniuus 
aliquas  cife  iuris  gcntiuni :  qua-  omncs  vtique  funtiuris  ciuilis.fi  ius  ciuilc 
fiiiuas  quatcuus  a  naturali  vcl  gcntium  iurc  diAinguitur,  gcncralirer  tamcn 
ita  vtius  quoquc  prctorium  comprchcndat,  cx  quo  ctiam  nonnullctcfta- 
nicntorum  follcnmutes  induttxlucrunt,  vtluftinianusiiilnftitutionibus 
TcicTXfiu.dt ttjl*m.Qrdin.  A  primo  cnim  illo  tcmporc  quo  vfus  tcftamento- 
rum  introductus  tuit ,  dubiundum  DM  eft  quin  corum  quoq;  tollcnnitati  s 
codem  iurcciuili  tuciint  introdu&c.  Vt  proindc  nulla  poftmodutn  c.ufa 
vcl  ncccilitas  fubcllc  potucrit  implorandi  iuris  gcntiumad  aliasinducci  - 
das/Nam  iuJ  quidem  gcntium  conftitutum  hiit  vt  fuppctias  fcrrct  luri  natu- 
rali,&  limilitcr  ius  ciuilc,  vt  fuppctias  fcrrct  iuri  gcntiuin,ti  quando  pcr  m  - 
proborum  ciuium  procaciam  5»'  pcriidiam  violarctur,icd  vt  uis  natuialc  vcl 
gcntium  fublidio  lit&  quali  iucccnturiatum  iuri  ciuili  prorfus  inauJitum 
cft,ncq-.ic  vnquam  rcgrcflus  lita  iurcciuili  adius  gcntium ,  u  nequc  a  iurt 
gentHim  ad  ius  naruralc.  Indcquc  clt  quodciim  forCCOniulti  Jctcftammto 
inilitan  loquuntur,in  quoconltat  non  cflc  ncccftarias  luris  citulis  iollcnni- 
tatcs  ijuc  in  paganorum  tcftamcntis  rcquirantur  >  numquam  tar.icn  &  nuf- 
quam  mcmincrunt  follcnn ttaturu  lurisgcnvuin ,  quali  iuffictat  militibus  li 
iurc  gcntium  tcftcntur,fcd  hoc  vnum  mculcant,liccrcmi!iiibus  uitari  quo- 
modo  poilint  ,  quomodo  vclint  finc  vlla  lcgum  oblcruationc  «iuminodo 
qualitcrcunquc  confictdc  ipforum  voluntatc,  l.i.  I.  I  '»<;•..  ;  rutnut.i^.  & 
p4JlD.de  ttfltm.mihr.Sic  &  Impcratorcs  ctllll  tractant  Jc  tcfiamcnto  tcm- 
porc pcftis  conditn  in  l.ctftu maitrn .8.  C-  dt  itsUm.m  q;n>  tcltamcnti  gc- 
ncrc  ccrtum  cft  non  omncs  iuris  ciuilis  lollcnnit.itcs  ncCCUarto  adhibcudas 
eiTc,non  tamcn  cx  iurc  gcntium  fumt  ni  cas  foilcnmtatcs  quar  rcnuncnt 
necctTariar,fcJ  hoc  tantiim  dicuiu,aliqui  J  Jc  IUK  laxjtum  clfc.fcd  non  pror 
fusrcliquam  tcftamcntorui»  follcnmutcm  clfc  piicmptam :  Vtincclhgi* 
niusli  pcrcmptaeirctomnis  iP.atcftamcntorum  fulicnniusquam  ius-ciuilc 
introduxit.torc  vt  nulla  pcnitus  ncquidcm  cxiurcgcntium  fiipertflet .  auu 
ricc  alii  vllr  fimt  tcftamcntorum  iollcnniutcs.qii am  quar  ex  iui  eciiuli.  Sk 
dcniquc  Iuftinianusnoltcr,quitam  !xpc,n\iximc  vcro  in  Conititutiombus 
CodiciscV  inNoucllis  omnium  ncgligcntiilimclocutut  cft ,  cumderuili- 
coruin  tcftamcntis  tractat  in  l.vl<.t*d.tit.Q.dt  ttjitm.  poftquam  difcrtc  fcri- 
plit  quod  nos  proximc  difputauiinus  tcftamcntonun  orJinarioncm  fub 
ccm  dcftnitionc  Irgum  iufutuum  elfc  ncc  homints  nifticoi  quibus  11011  clc 
Jcgum  pcritia,poflc  tantam  lcgum  fttbtilitatctn  cuftodirc  in  vkimis  fuis  vo- 
luntatibus,  vt  inferat  iis  proindc  fuccurrcndum  cllc,  ctli  nullum  non  mouct 
lapidcm  vt  nouc  conliitutiom  ,quomoJo  lolct  prcicxnin)  aliquem  quen:» 
nulla  umc  Icgis  p  irtc  rccurrit  ad  ius  gcntiuir.aut  ad  follcnnit.ucs  cx  co  gc 
tjum iurc  introductasi  fcd  priiuum  aJ  antiquas  lcgcs  &  poitcrionun  Lmpe- 
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ratorum  conftttutioncs  per  auw  rtifticitati  fcmpcr  confulrum  fuiiTc  ait,8fin 
moltiilcgumfiibtilitatibus  itrul»  n  obfcruationcmd  rcmilfameflc.vthi- 
bctproce  nium  conftttucionis,dcindc  a  J  Dci  humanititcm.ad  quamrcfpi- 
cientcm  fc  m  otnn  dictt  vtrufticoru  n  fimplicitati  fubuenirct.  P»ltrc;ao 
ad  ittttqaani rtlfticanorum  confuctudmc  n  quam  vult  hiben  prolege.  An 
non  autcm  illud  omnium  maximc  conucnicni  cra»,vt  in  iis  telhmentu qj* 
&  ruri  ficr;nt  Sc  a  rufticis,ncq  ic  litcrarum,  ncquc  litcratorum  copiam  hi- 
bcntibuslicpiandovnquan  alias  ,  ear  tantii  n  rcquircrcntur  follcnniratcs 
qur  eflentcx iure genrinm  fi  quat talcs ciTcnt ,  Miximc  cu:n  in  fincltg'» 

fcriptU  0  titm  haWVcrbs.  ^yit^ttnr  tfHtffut  ruQutrnm,  f,:ut  :  •  ti.;l  .  .  .: 
pr»  r*,s  rtbm  diffofntrtt  ,  h»t  :.■„■>,  .,  i:  Uf>um  fubnlfvt  rtmtf*  firmum va.'i- 
du  /»/;  ttnfyUt.  Fuitcrgo  incognita  non  tantu  n  prudcntibus:fcdip'ictnm 
1  iftiuianocommcntitutfta  diitm'tio  follennitatum  in  tcftamcntis  aJiii- 
bcnJarunv/talix  lintcxiiiregentiti:n,aliiexiurcciuiIi.Neqiie  veroilii  ipfi 
inttTprctcs  n  dlri,  qui  diftin.tionctn  hanc  vt  a!ia  tam  inulra  comnicti  funt, 
f.iciic  poflinr  "i  fcrio  mtcnogctur,  rcfp on.krc,  qnarni  lintift*  follcnititJtes 
q.:as  ex  iurc  gentiu  n  ind  ld  is  clfj  hb.ihntur.Qjid  cnimd'fficiUu»aut  pcr 
ipfamrcntmmturaiiii  np  (flioilitis .  q-.u  n  dtcercquid&  qualc  fitiJtj  ^ 
nJhil  cft.aut  vbiljt  q  jod  nufqoa.n  cft :  Hxr.c  tamcn  vnam  adtcrre folmt  m 
q  ij  pl  iwJUillefbllciijiitJtti.ii  nu  ncrus  vcrificetur,  vtduosteitointcruc- 
nillc  i  irli.ut.cofq  ic  forniitot ,  &  vmufquc  fcxns,  itcun  cuitifcunqjtnattJ- 
ms.  M  r< >r  uon  addcrc  ill  >s,  tf  ttmtu.  Nain  vt  fcptem  teftcs  interticnire  dc- 
bcant,iiqucomncsmafcul.,pubcrcs,ciuej,  &n»gaci  htcmurrifcxquehcc 
omnucx  lurisciuilis  conftitutione.  Necenim  ius  gennum  agnofcitquin- 
nim  ad  lunc  rcm  attinct.diftin.Sionem  iftam  hoinimiin,  xtatu.n,nati.»nuin 
&  fexuum.  Vtcxcoqiioq.icapparct  quod  ctiam  in  codiciHii  qui  Ro»r* 
fiuntea  obfcniationtctiTjunon  cft,quorum  fcilicct  origonon  aliaisi  caU- 
fainhabu*  qtum  vtc<»nticiendc»nim  codicillorum  facilioretn  potcintrm 
habcrcnt  ij  quosalioquin  vcl  pcnuria  tcftium,velq:iod  aliud  impedi.nen- 
tum  follcnnitcr  tcftan  prohibcrcr,  t*t.t,t.ln/l,t.dttidutll.d.l  t*nfttn*tut,%. 
f.ttduf'/,.  D.ttd.  Nonignororritam  illam  notlrorum  fcntcntia.nqu<t » 
Chrilh  Do.nmi  noiti i  <>rc  pi<»tc;ti,in  hanc  rcm  ab  imeiprcnbus  dctorqne- 
ri  folcre[vt  alia  plci  aquc  ex  diuinis  htcir  dcproinpta  ncc  tam  adicnisicoli'' 
bus  facilc  tcmcranda  ]  ln  o>tduomm  vtltnumfltt  *mntvttbnm.  SciquiJ 
obfccro  hjbct  h.c  communc  cuni  iurc  gcntium  aut  cum  follcnintJtibui 
teftamcntt  roni  cx  uic  gcntium  criicndis?IiifcrendumpotiusciTetfollcii- 
nitatem  iliam  adhibcndt/rum  duorum  vd  rnum  tclbum.fiuc  kt  teftamcnto 
fiucinaliarcqi-alibct  circ  cx  inrcdiuino,  unquam  quataDeoipfoOpf. 
iMax  fuerit  cdftitntt.  Qj.»d  tJincn  q-u  n  ialfum  lir,cx  co  inrclligimu*  quoJ 
Pontihtcs  »pfi , quihus  imnibus  nihil  vnquam  hutantiqu  ur, 'juain  vune 
quu-  coj-.ftit  jcrciitrj  o  !*  turcdiuino  aShorrcrt  ,  "»on  al  a  tcltamcnuval  - 
rcp  fTil.  i  t  ci^umq.ixbuaiintcoram  cUiobiis  teltibiis  cV  parocho tdf.tttm 
tftt  hxtr.it  t  ftam.  quitmuii  co  loco  fi<pwdicta  Euangclij  vctba  refeTanttir. 
noiita.,.  vti.Jkniiitatcm  Junc  a  iurc  diuino  clfc  appjjcat.cum ncqucc1» 
tclbu.cnto  viloncqucdeparocho  tii  n  Chrtftuslot]ticretur,quam  nc  quis 
p»itct  adco  nc><.irriii:n  clfcomnimodo  numcrum  fcptcm  tellium  v«non 
polEnt  duo  (i  ffuci c:(i  prartcrca  intcrncniar  parochui ,  cuicii  prarfcntia  t»»v- 
wta  q;  nulJi  iiaudis  fuipuionc fubclfc  patiatur.  Nec lanc  fi mrnim iu* ge- 
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tium  comulas,  numcrus  vllus  fiuc  binarius  fiuc  alius  pra/criptus  eft  a  I  nro 
battoncmnon  dicam  tcftamcnti ,  fcdncquc  alrcnus  rci  wiusvcritas  fit  in 
obfcuro.  Quidcmm  cfictin  obfcuro  autquodtamas  probationesexwcret 
quannshodiepafll.nopuscftf.  pcr  hominum  perrid.am  iui  gemmiifnon 
yiolarctur?Cumqi:c  probationum  vfus  ct.an.  hod.c  nuJlus  fit  m<i  proptcf 
B      ludicia  8c  actioncs.  Atnon  prorfut  conftqucns  cft  vt  qucmad.nodum  c*  ■ 
a      Oione»  &  tadicia  funt  iuns  ciuilu ,  quod  oinncs  fatcmur,  jta  Sc  ftnt  proba 
t.ones?Non  crgoc*iurcgentium,Q..od&  nonobtcur^colligi  potcftcx/" 
i  D.d4itfl$i.i*v*rf.iM4miit4m,\bi  fcriptum  efl  numcrum  tcftiuin  lec.bui 
dehmmmcac,cumqucqu.bufdamlcKibusamplii7imu.n,fcd.»  .fteaotcon- 
,      flitutionibus  Principum  ad  numcrutn  furficicntcm  coardatun..  QuA  etiaai 
pcrt.net quod  Vlpianusfcrib.tin  l.vbiunmt,**.  xz.ttdAua  tdi«7ufficcre 
vb.  nuinenis  nonad.icimr,  fcilicct  incalcgcquxdetcft.busloquitur  \tt 
a  -ia  vtnoftrr\olunr,iusgcntium  contcntum fit numcro  chjorom/Alininji 
fcd  quta  vt  Vlpianus  fubiicit  plurahscJocutio  ni.nirum  lcgiv ,  duorum  nu- 
uricro  contcnu  cft.  Atqui.inq-.ncs.aulla  cft  pcrfiJia  lcgitim.  hcrcJ-s  qui  rc 
lUmcntumquod  co  fortaflis  abfcntc  fa&urn  lit  ignorat  Sc  nc^at.  Fatcor  fed 
non  cx  co  inrcrre  p.  ffis,aJ  probandum tcftamcntum  clic  cxiurc  gcmiuin 
vt  duo  tcftcs  reqoirantur.Non  fi.Jum  quia  priiis  tibi  probjjum  cifct,  quod 
um  ncgaui  teft-.mcma  cflc  turi  gcntium  cogn.ta  ,  fcd  ctiam  quia  li  merum 
U4$  gennum  mlp.cias,  ncquc  lcgitimus  hcres.ncquc  alius  qu.fquam  eft  qui 
h«edtlcriptocor.rrnllCrlumlicrcd.t3Ms  faccre  p  -ilTc,  cu.n  vd  ipfum  no- 
mcn  Xcg.u.in  hcrcdis  oftcndat  dcfccndcrc  nos  ad  iusciu.lc  qu.  t.cs  Jc  lcoi 
timohcredctraaaiuus.  Solus  illc  controuerfiam  faccrc  poftct  qui  dcruncti 
bona  pr.mus  occupatTrt.  At  co  cafu  occupator  .IJc  hauu  Jub.e  v.nccrct.ncc 
qu.cquam  hcreJ.  fcr.pto  prodcller,  qupj  probarettcftamcntum  ,  ct.amf. 
poncres  quod  tallifitmum  cft,  al.quamactioncm  iurc  gcntium  eo  no.n.nc 
comparatam  cilc ,  cuu.s  cxcrccnJx  gratia  probationcs  rcrjuireienttir:  quu 
.urc  gcnuum  rcs  non  habet  dubitauonem  quin  pr.mi  occupant.s  funtoux 
in  bonss  Junt  nulliu*.  In  quo  numcro  cflcrcsomnes  hcrcditariasantcqiiarn 
ncrcsal.qu.scx.ftat  ipfuin  ctiam  .usciuilc  fatctur,cuiusa.;tor.tatc  ob  ca  .1 
caulam  i  e.cflc  fuit  induci  fict.oncm  hcrcd.tat.s  quxm  dicm  vfqt.c  aJirio 
nwviccm  pcrlonxdeiundifuft.ncrct,  i.ed.ci  pollc:  bona  ciTent  hn-squx 
dominun,  aliqujrm  intcrim  habcrc  intclligcrcntur.quan.uis  non  ctum  »of- 
M°™»«B-(<i.*.D.dtrtr.d,*,^^ 

D.«d  leg.v4,M,l.  l.f,  4mt.i5.D.dt  merrtg.tr,  imr.fntd.ntn  mnus.l ,./.i.D  dt 
bered.,n/ht.  Ex  qiio  aoparct  non  polfc  lure  gcntium  Jar,  cfum  m  quo  tra- 
tfari  pofiu  Je  probando  refhmcnto ,  fcd  totu.n  hoc  pcrtinc.  c  ad  nu  ciuile 
cx  quo  ctt  nou  foJun.  hcrcditas,fcj  et.am  pct.t.o  hcredUaUS  fiuc  teftamai- 
laxix  fiuc  Icgui.nx.vt  cV  cxtcrx  omnes  actioncs,*  qux  aJ  auioncs 
Cicfccndai  ncccUarix  funt  probatio;ics,qujiuin  nulli 
planc  cfletncccfsitas,  li  ius  gcnt.um  ab  uu- 
probis  hominibus  non  vio- 
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fmtrti  mlit  ittmU,fUim*nflumiitnu. 

I  patcr  tcftatus  fit  intcr  liberos,  fcdimamcnvt  vnicxliberij 
lcgitimani  rcliqucrit  aliotitulo  quam  inftitutionn.Placcc  intrr 
prctibus  noftris  non  valcrc  tcftamcntum ,  &  cclfarc  hoc  calu 
G^SQK^  difpofitionein  vtloquitur.$.  tx tmperfellt.Lhtt rft)|MgpMlfa 
C-dt  ttfttm.v.  trtattStlittt.  td  t^mih.ntmtffimt  &  tbid.  ^lkrr.ntm.  \f. 
dt  intffte.nfttm.t/>1ltx.ttnf.j6.ine,p.ptnderttuhu  num.  ii.vtLyJitLCitfM 
f.tefttmtntmm  fmtft.  t.nmm.7.  Rationc.n  a  Jfcrunt  quia  inftitutionts  tituln 
cmn  fit  longc  honorabilior,  refpicit  rauore  n  libcrorum  quibus  non  fultlm 
honorificcntius ,  fcd  etiam  multo  commodius  eft  fucccdcre  cx  inllituuMW 
quam  cx  Icgato  t.filtmm.yf.fed &  fiptrtit.'D.  dt  ltgtt.prtft.  fiue  proptcrii» 
adcrcfccndi,quod  etiam  intcr  inftitutos  hi  rc  ccrta  locum  habcrc  voluntin- 
terprctcs.  Siueadhocvtpropriaautoritatc  ac  finc  liccntia  hcrcdis  pofllnt 
occuparc  cam  rcm  cx  qua  tucrunt  mftituti ,  quod  \tiquc  facerentHipo/fait 
citramctumintcrdidi.  Quod  legatorum  .vtinobis  alioloco  pluribiBdi- 
fputatum  cft.  Atqui  quodaThcodofioconftitutum  foitin  W./xs injpcrfc- 
cio,non  aliam  rationcm  habct  quain  fauorcm  ltbcrorum,vt  iidernintcrptc- 
rcs  pro  ccito  fupponunt.  Ergo  non  dcbct  ca  conltitutio  in  ipforumodiom 
rctorqucri ,  qiiomodorctorqucrctur  fi  huiufmodi  tcftamcntain  <juibus!e- 
gitima  alio  quiin  inftitutionis  titulo  rclicta  clfet  dcfcnderetur,  wig.l.  fmi 
fmmtrt.6  C^t  /egti.l.nutit.iy  D.«rf .  Addunt  non  fufficcrc  ad  valiJiute  n 
tcltam  cnti  in  pcrfonis  libcrorum  tacitam  inftitutioncm,  qu*,  incjuiiint,io 
cxtrancisadinutcrctur.putainhuncmodum,  fi  itfmt  m&tnttjltttimhtftt- 
«ffmrm,  tft  htrts  tjft  ntltt ,  fuhfttimt  T ttimm.  Rationc  illa  quod  liberosnc- 
CCtTc  cft  vcl  iiillitiii  vcl  cxlu  rciljt  1.  $1.  l nftn.de txhrred.Mtr,  I.  inttr  tttnt. 
lo.V.de Itttr.rirprfhmm.fuintm  Andt.q,jU. IJ,  i.pr^nit.tkferututtf.n 
mmm. \i.tjrxx.pttljmlmm  (Itmm  ,n  d.%  ttfitmtntmm.futfl.  jc. nmm.i.  Atali 
contra  voluntnonco  minusvalcrc  puristcftjmcnruin  intcrlibcros,  quod 
vnicx  ipfis  rdicta  fic  lcgttima  tittlla  fjrufiis  Icgati ,  qrtam  fcntcntiam  fcn- 
pfit  Itf.td  d.%.tx  mptrfetlt  nmm.+A putare  vcram  ficut  c«a*gcIium.Motoi 
ex  co  quod  dcfcttus  tttuli  inftttutioiitj  fit  dcfcctus  follcnnitatis  mdufrii 
iurcciuiItnonaiurcg(.ntium,obiucjucncccurandin  vidcawr ,  fuppofiw 
nimirumco  quod  inprxccdcntibusdixinmsab  intcrprctibus  probatumcl- 
fc.  In  tcftamcntis  intcr  liberos  i;cn  ali.u  qoim  iuris  gcntium ,  follcnniutcs 
nccclTariorcquiri.Hic  vcroliccarn.ihi  qt'cfoexcIamarc,Qua.n  mi^cranii^ 
lcquc  tuta dfct  rcligto  nof.ra.fi  cuangclg  facroCmcti  vcrrtas  indubitataum" 
ftultis  falfifq;  opimonibus  Iafonis  rcfpondcrct !  Att  e  contrario  qustm  Hi» 
iurifprudciitta,  Dcatique  nos  omnes  qui  iurifprudcntiam  prohtcmur,  fi  cj  i 
toti  Ecclcfix  prorhifir  Deus  Opt.Max.Spn  it.15  fancli  pre/cntiam  neabcru- 
.rc  vnquam  pofsit,  candcm  Doctnribus  nollrts  promilitfcr,  tum  faltcm  cum 
ilMNMfH  fcntcnriam  conucnircm.nc  dubitarc  pofTcmus,quin  c  corrario  vc- 
rum  clH-cquodab  omnibusprobarctiir.  Arncfcioqno  tacio  aut  potius  nc- 
fcioqtiaiurifprudcntiar  noftrzinfclicitatcfaAum  elt  vt  vix  quicquamab- 
fitfdius  dici  p uffir,  quim  quod noftri  pro  vcro  &  cxplorato  habcnt  confcn- 
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tieubus  omnium  votis,fi  modb  talc  illud  fit,  quod  aliquam  vcl  minimj  pof. 
lit  apud  pentiorcs  rccipcrc  dubttationcm.  Ncq;  fanc  hiiius  rci  cxcmolu  lu- 
culcntius  qucrcndum  clr.quam  quodmincpre  manibus  habcm.s.  Ourd  c- 
Otm  ih.ltiuslomn.ari  abargroto  potcft,qu*  quod  vult  bfon  a.tdt'tq;dM:re, 
pcrindcatmtuangcl.uinvcrumcirc.valcrcttrtamctuinpaiciKisi.itcr  libc- 
ros.ctiamfi  vni  cx  iibens  rclicta  fit  lcgittma  alio  titu!*  quam  tnftitutionisl 
Jmmo  vcrbctiamli  rclicta  cifetl.hcris  omnibui  Icgitiuia  cuiulqj  ponio  ti- 
tulo  ac  iurc  inftitutionis.non  co  magistamcn  valcrct  iurc  ciuili  tcUamentu, 
li  nccjnc  clftnt  ij  omncs  inftituti  licrcdcs  cx  aliqua  hcicJitatts  partc  r.eq;  cx- 
hcrcJati.vtcontraomniumintcrpictuopinionc:!!  prcbauimcs  apcrt.flime 
inErroi.Dtcadis.  Ratioailtcmilla  quamaJlctt  Uon.q.ioJ  follcnnitai  illa 
rdmqucnde  l.btris  lcgittma:  tirulo  inlhtutionis  n_>n  lit  a  iu.-e  gcntium ,  fc  I 
a  1  ;rc  ciuili,  duplicein  continet  crrorem.  Vnum  illucn  quod  ptitat  hanc  ciic 
vnam  cx  tclramcntotu  fulienitatibus  iurc  ciuili  introduclts.vt  lcgitim  j  pi*- 
fcrrtjn  dcfccndentibus  dcb.tam  rclinqm  oportcat  titulo  inftitutioms ,  qu,>d 
taUum  cft.  Nam  licuti  ad  validitatcm  tcltatncnti  lam  diximus  non  fufticcrc, 
vt  riiio  rclictafitlcgicimatituloinftitutionis,  nilictiam  tlludcoctirrat  vtcx 
lliqiia  hcrcdicatis  paitc  fimwvcl  inftitutus  lit  velcxhercJants.  Itac  cotrario 
f.  p  mas  cx  aliq-.a  vcl  mimma.non  dico b..norum,  fcd  hciedi;atis  p  irticula 
jnll  itutiim  fiiiifc  filium.vcl  i  tota  hcrcditatc  cxhcrcdattim.nil  ncccifc  cft  rc- 
Uncjai  riliolc^itiminititulo  inft<tutionis,vtco  magis  valcat  ceftamvntfi.fcd 
fotack  vtquoquotitulo  rclinquatur.  Adco  vt  ctiamli  minus  Icgitunarcli- 
tfcnn  fucrit ,  nulla  ramcn  r  uio  fupcrllt  impugnandi  tcfta.ncnti ,  fcd  .igc.idi 
juntaatadlupplcnicnti.mcx  l.t>mmmede.^.C.de%m.ptj}*m.  fJkumal 
AfcftmmS^tv&i  15.W  eiim  de  tppeU.etgmfe.  AIius  lafonis  crror  cft.quod 
cum  negat  hancrelinqucnJv  titulo  inlhtutionis  lcgicimar  follcnnitatcin  cllb 
cx  iur«  gcntium.Iicct  vcrc mgct,  hoc ipfo  tamcn  Ignofcit aliqwas  cff.  tcfta- 
nicnrotumfollcnni atcs  uircgcnciurn comparat.is, quodnos  proximocaPi- 
te rcrutauimus.  Dcbucrat  igitur Iafon hanc fu* fentCfltie.  rationcm adtcrrc, 
quod  nulla  fiue gcntium,  fiuc  cittili  iurc  talis  inducca  fit  lollcnnitas,  vt  Icgi- 
timamoportcatrclmquilibcristitulo  1  n  1 1  iutcicmisrqtiamquam,  vt ficretba 
na  ratio,addcndum  cllct  dummod,  rx  «tytt  heredttatu p*rte  ft!tM  cGet  vdit- 
tuimvelexheredAtm.QMA tamcn  Iafon non  ad  tidit,quia ncc duf.ccr.it ad- 
dcndum  cltc.  In  eo  dcn.quc  labitur  Ialbn,  quod  ctim  vuJgo  cxtcrorum  in- 
tcrprctum  exiftimat  tactum  kiiifc  a  Thcodofio  in  d.}.exlmp(.frlh,\x  tclla- 
mcntaparcnmmintcrliberos  quifollcnitatibus  iiu  i*  ctuihs  ddtituta  funt, 
fi  modo  cas  habcant  quasiidcm  illi  voca.it  follcnnitatcs  iurisgcntium  dc- 
fcndanturiuretcibmcntorum :  qtsod  nr>s  ctiam  in  prarcctlcntious Confiata- 
uimus,cumincontran;im  probaui.nus  nibUaliudcgifte  Conltantinum  in 
/.v//.C./4«».fff«/r.Thcodoliu.n  in  d.$.tx  imperffio,  &  [uftinianum  .VW/. 
107.**  it  tum.  mperf.  quam  vt  parcntum  mtcr  libcios  voluntatcs  inrc  inte - 
llati  tuercnttir.Atquc  hatc  quidcm  ad  nouum  iftud  Ia(bnis  euangdiuiu  c6  - 
fiitandtim  adduxiflcfufiicia:,  vtiam  adcommuncm  crrorcmconfutandum 
acccdamus.  Primum  autcm  confutari  poteft  ib  iplis  rationibus,  quibus  cr- 
ror  Iafonis.  Laborat  cnim  iifdem  vitiis.in  co quod  fupponit ,  cx  rationc  iu- 
ris  communis  relinqucndam  clfc  l.bcris  Jcgitimam  titulo  inftitutionis, 
&  valere  tcftamcntum  in  quo  fit  rclkta  Ic"ttin-.a  tittilo  in^itutiunis  e- 
umfi  hlius  cx  nulla  hcrcdttatis  parte  /it  mftitutus,ncquc  cxlicrcJ.itust 
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Itcm  follcnnitatcs  tcliamer.toruiv.  aliascffea  iurcgcntium  ,aliasiiurc  ci- 
ttili.Poftrcmo  valerc  huiufii.odi  ttftamciuaparcntum  intcr  libcros,cx  ccn- 
liir.itionc'1  hcodolij  uiretc(hnientorDtn:t)iuromnia£dsd  &  tbfiirdc<lic&- 
tur.  Sed  in  cotnuni  crroreillud  amplius  &  puuselt  quiim  m  trtcrc  lafoni-i 
quod  volunt  alij,ltbcros  ideo  inftitucndos  cfle,  quia  ad  libcioruni  la,  orcn 
iJ  tnaximc  rcfpiciatfl  inftituatur,  cwn  &:  honorabilior,  6V  longc  vtiliorlit 
titulus  inftitutionis  quam  lcgati  aut  fidcicommilsi.  Kain  &  hoc  quocj*,  nos 
retuuuimus  in  pfima  Chiliadis  huius  partc»&  oftcndtmus  l  crcdem  ci  ccr- 
ta  rc  inftitutum  non  habcri  nifi  loco  lcgatari j,ciim  alius  adfcriptus  clt  hcrcs- 
viuucrfalis.Ncc  rcpugnat  Vlpianus  in  d.i.t.f.ftdttft ptrtio  dt Uyu.fnfi^ 
cnim  ait  lolum  inftkutionis  titulu  cflc  honor itieer.tio  rcm.  fi  c.ui .  cx  rc  ccrti 
inftituuts  proponatur,fed  hoc  tantum  fcribit,Jbrrt*-((f«t«j  ntn  ftlnm  htttftu- 
tnlt.ftd  (jr pitnttrt  htntrt  intui.vt  intclligamus  honorcm  hunc  qui  in  infh- 
tutionc  maior  cflc  crcditur,  non  tani  cx  co  dcfccndcrc  quodquis  inftitutus 
iit,quam  cx eo> quod  fit  inftitutus  in  hercditatc,:  quia  nec  inftjt^tipdcdJlSr- 
rcditas  illa  cft ,  qua:  honorem  hunc tribuit  inftituto  vt  dcfuncti  pctfonim 
rcpra,fcntct ,  eiufdcmquc  iuris  c(fc  ccnfcatur  cuius  fucrat  dcfunctus.  Itaquc 
vt  bona  lit  harc  ratio  Doctorum  dtbet  concludcrc,  inftitucndos  tSt  hkroi 
non  in  lcgitima  fcd  in  hcrcditatc ,  aut  in  aliqua  hcrcditatis  partc,<juod'«i- 
ccdiuerfum  cft,quoniam  legitima  ctiatn  apud  intcrprctcs  noltKM  <]>" in 
noc  bcnc  fcntiunt ,  non  hcrcditatis  portio  cft,  fcd  bonorum,  ciimei.it  "u0 
non  nifi  dcducto  acrc alicno  conftituatiir,  quod  ex  bonis  tantuin noncturo 
cx  hcrcditatc vnquain  dcducitur ,  /.  Tdptntsnm.i.  fttnrta  smrm.  D-l* *V 
ttfidm.Sed  ctfi nihil  aliud  infpicicnduni  cflct,  quam  quod  volunt  intctpre- 
Ks,ntmiruin  quid  hbcris  tauorabilius  eflct,  fcqucretur  ,  ncc  cfle ;  arcct  bni 
pcrmittcndum  vt  in  ciufmodi  tcftamcntis  imperftftis  libcros  fuoscxnc- 
rcdarcnt :  quod  ctfi  nos  pro  vero  magis  qiam  pro  abfurdo  habcnuis  ,quu 
nor  putamus  huiufniodi  voluntatcs  alio  quain  intcftati  iurcdcfcruii, ablisi- 
diffimum  porro  tucrit  ctcdcrc  cxhcrcdationcm  ab  intcftato  ficripolK.  « 
in  fcqucntibus  latiiis  diccmus ,  .ipud  intcrprctcs  tamcn  ncccffc  cftvtpr0 
abfurJo  habcatur,  quippc  qui  vclmt  hic  tcftamcnta  impcrfecU  valcrc  n«e 
tcltamcntorum.  Nullacnim  vnquam  ul;s  lcxtcftaincntisdiCtacft,»«PJ" 
rc  itcs  oganturpraccisc  &  omnimodolibercsfuos  inftitucrc^fcdaircrn1- 
t:m  &  fub  d.fuinctionc,vt  necclTc  habcant  cos  vcl  inftit-cre  vcl  cxhcrc  »' 
rcd.f.i.fnfltt.dt txherjihr.ty  ttt.tii.D.dt  Mtri.& ptftb*m.htTtd.t»p',-v'^ 
e*irr*</jdtollcndumfci!itet&:  cxcludcndum  vitium  FrItc,'t,onc*^ 
non  minuspcrcxhcrcdauoncm  tolliturqi.am  pcr  inftitutioncr».  kx<cr_ 
vno  illocafuquopcfthumusn-  pos  cxconlilio  Galh  Aquilij  riicrit  m  * 


tutus.  Filium  enim  qui  tcftamcnti  t.mpore  pra.ceditadco  inflituincc^* 
eft  vtnon  (itlibcrumpatri  cutn  cxhcredarcncalioquipoftmortem  j> 
exhcrcdatus  filius  viderctur  Jtg.gaUw.^  tn  twmtbm  t*d.tit.Dea^eb^ 
intcrprctum  crrori  iilud  ctiam  confequcns  ticrct ,  vt  non  nifi  «•quaJiK1 , 
ftituipollcnthbcri  a  parcntibus  inhui.if.nodi  tcftamcntit  ir.ipoK"*,h. 
quidcm  admifla  ina-quah  inftitutione ,  ficuti  laueturiis  qji  repcriun  , 
ftituti  ex  maiore  portione  quitm  quae  ab  inteftato  cos  ^0"1^?^^^ 
contrario  catcris  qui  minus  confcqutmtur ,  quain  ab  inteftato ""p0*^ 
fccuturi,  damnum  irrogaturtncc  parcft  vni  faueri  fi  tres  plurcfv*: 
quin  «icns  omtubus  noccatur ,  cdui  cx  omnium  cactcrorutu  ?ortt°  ,arJ 
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ddibari  necefle  fit,  quod  in  vnumjfupra  contingcntcm  ab  intcfuto  por- 
tioncm  confcratur :  Nifi  parcnstanto  magis  aliquoscx  iibcris  gratiarcvo- 
lucrit  vt  pluribus  faucrct.  Arqui  lam  probauunus  in  pr.rcedcntibus,contti 
tutioncs  iftas  Impcratorum  Conftantini ,  ThcodolijcVIuftiniani  idcum 
cafum  coanltari  non  polTcquo  libmxqiulitcrlucrint^rcdcsinftituti.  No 
igiturbona  cfttllaratio  prontcr  quam  cogcnili  lint  parcmcs.vt  lcgitmutn 
relmquant  libcris  titulo  inftitutionis.  Ncfcilicct  in  odium  Iibcrorum  rc- 
turqueatur,quod  ipforum  fauorc  induttnm  hiit,quia  n>  11  tanttun  ad  libcro- 
rum  fauorcm  rcfpcxcrunt  Impcratorci,  vcrt.m  ctiam  a  i  comuiictum  fauo  - 
rcm  parcnturp,mtcr  libcros  tcil antiutn,  &  prarterc  i  ad  fauorcm  vltnnx  vo  • 
luntatis,itavt  quo  cafutnplcx  iftcfauor  non  Concurrtt,  non  poffi.it  locii  ha- 
bercfupradi&xconfritunoncs:  Cafusvcroillcalnisnon  cft,  qtlimfipatcf 
aliulvc  parcns  quilibct  habcns  libcros,  non  tantutn  intcrcos,fcd  ctiaui  m- 
tcr  extrancos  tcllari  vclit.  Nam  cum  parcns  intcr  ibloi  libcros  tcllatus  clt, 
quoquomodo  dc  bonis  fuisddpofucnt,  dum  nclibcroi  c<hercdaucric,vd 
mtnus  lcgitima  portionc  cuiqiam  iplorum rcliqttcnt.fatis  inrcrucnilie  crc- 
ditur  fauor  libeTorum  quantum  ad  induccndam poteftatcm  conlttiutnntj, 
tametli  ex  intquahbiu  porttonibus  inftitatt  lint.  Nccaliud  crit  ctiamii  pcr 
fonis  liberpru  cxtrancas  mifcacrit ,  cum  qtiod  a.I  cxtrancas  pcrfotias  attinec 
ii  fucrint  inftituta:,habcaturiiiltitutio  pro  non  fcripta.  \5icoJifmtriiU  infit- 
tntm ,  quoniam  fi  cxtranci  non  inltituti  lcd  lcgatari  j  vd  hdcicommi({arij  vcl 
hbcri  icriptt  proponantur,valcbtiiu  vtiq;  lcgata  hdcicomiinffi  Sf  libcrtatcs, 
dunMnodo  probentur  non  folu  pcr  canj  fcripturi  impcrtcaain,fcd  cna  pcr 
tclfcscV:  qutdcm  non  pauciores  quam  quinq,.Sic  cntm  arcipio  qtiod  knhit 
ImfiviM  difl.tftnell.iuj.cm.i.diflmjue  4  tefimttnbuscormm  ie/hbu/.  neqt  len- 
tcntiam  illorutu  probo  qui  m  hac  rc  duobus  tcllibus  cotcnti  funt.  Ktti  cnim 
pluralis clocutto ,  quod  Uliobiiciuiit,  vcrihc3tiirindiiobu"M  id  ta  i.cn  tunc 
obtinct  cutn  alius  numcrusadicctus  non  cft,vt  ait  l.vbi  numtrm.w.  'D  de 
ttfiib.Hkvcrb  numcrus  alius  quam  btnarius  aditdrus  til.non  quidc  a  I.ilti- 
nianoin*i.r*/M.lcd  a  I  hcodolio  in  l.vlt.  tnfin.C.dt  cadtcill.  vbi  conllituit 
vt  in  omni  vltima  voluntatc  qtiinq;  ad  nunus  tcftcs  rcqiurantur.quodcV:  lu- 
ftintanus  ipfcconhrmauit  in  l.vU.  £.  dc  dmat.cMuf.mori.ctivu  in  rufticano- 
rum  tcftaiiientts  qu^  tatncn  voluit  hbcre  clfc  ab  omni  'cgum  oblcruationc 
in  /.  vlt.Q.dt  tefimm.  Ncq,  mirum  vidcri  dcbct  nihil  *  luftiniaoo  flbrcfBm 
conftitutuni  fuilfc  dc  nunicro  teftium  in  dtfl.  cmp.  i.  ciun  dc  ca  rc  tractjrcc 
quf  prioribus  lcgibus  iam  fucrat  dclinita  ,  ita  vt  cxilliiiiaucn:  parumrc- 
icrrcaniufcribcret,  ctrmm  irflitm,  limplicitcr,  an  vtro  hoc  ctiam  addito 
quod  pcr  luftam  interprctationcmomninoaddeiHltim  cfl ,  m  ejuattbn  vlii- 
mm  volmntmte  reejuifttts. Alioqui  dcbuilfct  Iuftinianus  dc  binario  DUruero  cx. 
prcfllm  coftitutrc.fccifletq;  li  casu  hikfpccialc  a  gcncraiib.collitutioii.hus 
que  in  qualibct  vltima  volutate  quinq;  tcftes  rcqumint ,  cxcipcrc  voluiifcr. 
Prcfcrtim  cu  illud  ctii  noui  mducat,vt  in  ciufmodi  lcriptura  imperfccta  pof 
fint  extrancis  quomperfonis  rcltnqui  Icgata,  quf  tatiic  ccrtu  cft  ratioc  iurn 
no  pofTc  rclinqui  ab  intcftato./.ftfNd.i;.!»  fim.  "D.dt  tur.ccdtcill.}i\mnii  qvna 
rcfpicttdd  priorcs  fuascoftitutioncs,  quibusiam  fccetatjvtnullaprcrfusin- 
tcr  lcgata  &:  iideicomiliadiucrfius  fupcrcllct  l.>..C.cin.un.dtltg4f.\  ideiio- 
mi&acnim  ab  inteftato  rtliqui  pofsc  nemo  ambtg-.:,/./f/iw<  fmmiiiM  18  D.md 
Ug.fmlttd.lt &  tn  epifltlm.li.de  fideic.LiYait  autcui  duo  valdc  lingulaita  UC 
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dicam  ablurJj  q;ue  LtUmiaiti  conftitutio  uHluxiifct,  liicciflctvtineiffri- 
ptura  quar  non  valcrct  m(i  uirc  intclbti  legata  non  foluin  rclinqui  poltcot 
«xtrancis  ,  fcdetiam  ita rclinqui  vt  duoi  ustcftibus  contcnta  cflcnt,  qux 
omni  alio  cafu,fi  non  fcptcm ,  quinquc  faltem  tcftcs  rcquirercnt.  Qgodu 
poflcin  mihi  pcrfua^rc  cum  nttcrprctibus  cam  fuiifc  Iuftiniani  n  cntctnrt 
huiufmodi  tcltamcnta  tmpcrfccta  tiirctcftamcntoruimlctcndcr^cnrtr^detl- 
loctiam  non  dubiurcm  quin  ca  Jcm  Iufliniani  confritutioqua  parte  requi- 
lit  teftCS  .id  validanda  Icgau  eV  fidcicommiiTa  in  cxtrancas  pcrfonas coluo 
dc feptcm  tcfttbus  intelhgi  dcbcrct.  Ncalioqui  in  nuuieroquoqucteftium 
vidcrctuf  mcliorcm  fcciiTc  condicioncm  legatariorum  extraneorumvbi 
tcfianicntum  impcrtcCtumcuct  quam  fi  pcr'.Lv.tum  fuiiicttCunitamcnuttf 
luperquc  m  cflcdcbcat  quod  hactcnus  iis  confultum  volucrit  luftinianui 
vt  lcgita  iplisdata  coramtcfribus  quamuis  in  teltamcnto  impcrrcctopcnn- 
i!l  valcant*acii  m  tcftamcnto  pcrlccco  data  fuillent.Nam  vt  lint fiuoraWic- 
ra  quantum  ad  numcrum  tcltium  quain  litcftamcntumpcrtccriimrilct, 
nulio  ccrtc  colnrc  pcti  pnuft.   Arquuiic  Iuilinianum  tntclligo rrrcfb- 
mcnta  inipcrtc*.ta  non  alio  iurc  valctc  voluerit  quam  fucccfEorm  inrcftati, 
cxc  i nimirummoucor VI  fiucdclcgatisliuc  dc  ridcicoinmifsis inatrro» 
collatis  agatur,  non  plnrcs  qua  >•  quinquc  tcllcs  rcquiram ,  nuiapecpkf0 
in  qualibct  vltimaintcltati  voluntatc  rcquiruntur.  Supcrcft  vt iHud ctum 
motManraai  in  ns  rationibus  qtias  fupradiximus,  adfcrri  abinttrpteab»vt 
crrorcm  ilium ,  qncm  ros nunc  cr  micllinius,  tucantur»  illudctumnllam 
cilcquod  aiuntfingnlarc  ins  tllc  libcrorum  vt  csprcfsim  ccsinfiituincccf- 
fc  (it ,  ncc  fufliciat  tr.cite hiittc  inftttutos, qtiaff  vcro  in  cxtnncorum  infiiw- 
tionibusaliuil  ubtincat.  Nam  immo  vcro  hcrcdibus  omnibusliucuiifnt 
&  nccciTarij ,  fine  r.cccflarij  tamiim,  liuc  cxtr.mci  comtnune  illudcft  vtn- 
prtfsc  inftitui  dcbcant  »  ncc  tacita  inftitutio  vllo vnquam cafu fufficiate- 
tiatnli  non  dcficiat  voluntas  tcPatoris,  ltg.i.i.qutttfs.</.tn  pnrrap. 
rtd.tnfltt.lrg.iubtmw.iy.C.dt  ttflam.  Itaquc  in  cxcmplo  illoquodaraMP' 
dc  tcflatorc  italocuto,Si  i*fm  wifci *b tnttflnttftuttjpmu  tfi  birttifKr 
lit^fnbjittut  7  ifinw,  ncgandum  cft  non  foltim  quod  illi  volunt  lcgttimum 
Jicrcdcm  h  ~c  ipfo  (cnptum  vidcri,  Icd  cnnlcqucntcr  illud  quotjuc  Cjuwi 
fupponuntpro  \cro,valcrc  hanc  Titij  fi/bllituticncm.  Non  enim  ncrip0- 
tcit  vt  bfhc  quis  fubftituatur  ci  qvii  nullomodo  inftittitus  rcperiarurXw/4" 
fifl.19.  D.  dthtrtd.  ciim  fubftirutiovulgaris  nihil  aliudiit  quam  inftitunp 
fecun  ia,  vcl  qund  idcm  cft  fecundi  hcrcdis.  Sccundus  autetn  hereirtfc** 
ex  pnmicomp  iritionw  dicatur.  Yh  fane  inftitutio  vi\et,filtgttimui  futcjf" 
htrts  miht  tfft  aoltt,  Tt<t«t  htrtstftt ,  l.ft  <f»v  ita.9i.tttl.  at  non  quali  Titio 
vulpintcr  dmitituto/cd  potiiis  quali  inftituto  flc  fub  qualibct  alia  condicio- 
ncciini  ivliilobltctquoininuscxvoluntatc  tcllatoris  caufa  intcftati  prr- 
ccdat  cajfatn  tcihti  inordmcfucccdcndi ,  vtadcum  locum  BddusnotJi. 
Indtqiicp^tius  apparct  Inftitutione.n  tacitam  non  nugis  in  agnatopror'- 
mo,c,ri  i'  cum  libcris  confcratur,cxtrancus  cft,  quam  inlibcris  ipfis  luft'£C_ 
rc.Atmq  linc.ict  in  illa  fpccic  lt  gitimus  hercs  habcndusprotacitcinftiro- 
t<» ,  6V  c  /nfjqucntcr  1  itius  pro  fubllituto  ncc  hcrcditas  tenamentaria  pf>" 
Icgirimam  dcicr:ctiir,q.iod  tamcn  iScacuoLr  non  minu»quamaBaldiiei»- 
fu  abhuucu 

ErR.0* 


ULCAD.  XXXVI.  E  R  R  O  R  IV. 


tRROR    OO'  A  R  T  V  S. 

*Dt  petrt  ejuiinttftjmttne  ^vnitx  iikfis  rthfnil  minw  UgitimS. 

Ividek  p  ab  intcr  libcros licrcditatj^arbitrium parcnti- 
bus  libcruin  rlTc  ccrtutn  cft,  dumniodo  non  tntnus  is  qui  pic  - 
ratis  <>bi  confcit.scft,  idcll,  qoi  impiuoi  nihiladmifit ,  pattis 
c\vx  ititcftato  dctnntro  potuit  ad  cuui  pcrtmcrc,  lcgitimaui 
purtioncm  quxolim  qutrta  crat ,  Ivtlic  mcr.s  vclfcnus  cft, 
cx  ludiciu  pjrcutis  ohimnU.peitniibusM.^ed.ije  inff.itjlem.un.cl.  t/iutb. 
vndc  ttfipertns.  vbi  laf.  bmot.  ted.l.efueuts. \o.vbig!<jJ.  &  DD.fimit.fcifc. 

I.  hec  tditleii.O  $.\.£.d*  fecund.  nipt.  Quo.l  fi  iiiinus  lcgitima  vni  cx  libcris 
parcns rcliquent ,  habct  filii.s  qttcrclam  inofftcioft  teitamenti  iure  vttcic 
inlpctto.cx  luftiniani  autctn  conftitutiombus  attioncm  ad  (upelemcntUin 
J.emnimede.^o./^.dt  tneff.ltftem.^.  hec  euttm  difpefuiinm.T^jutU.Ui.  Vt  Cttta 
de  /tpptusi.cogneft.  Scd  hoc  ita  ft  teftarncntum  facTum  tit.  Alioqui  non  t  fr 
quod  dc  icgitima  trattctur  ,  qux  fcthcct  nthil  aluid  cfiqrampi  niocifS 
portioms  que  ab  inteftato  contmgerct,  dA.pertniti>Mi.t$-  l.jue  nuper.t,\.tod. 
fi/.Nullo  autcm  fafto  tcftamcnto  ca  ipfa  portio  finguiis  libcri»  dtbetur>qi  t- 
fingulos  contingit  ab  intcftato ,  non  autcm  portio  portionis  :*quoniam  .'!> 
u.rtftato  lcx  xqualitcr  diuidtt  inttr  omncs  liberos  hcrcditatcui./.i»/fr/f/fM. 

II.  C.fstmti.  trcifc.  Vndc  ctiam  cft  quod  actio  quaidaturad  fupp'ctr.cntum 
dicirar  adio  cx  tcftamcnto,  quia  licct  id  qciod  iurc  fupplcmcnti  pctit  ur,non 
fticrit  rclicTum  in  tcftamento,  pcrindc  tamcn  habcturcx  tcftatoris  volunta- 
teacfi  rclictum  cffct.  Kon  quafi  dc  cotcftatorcogttaucrit[u?cm  coim  rft  c . 
tiamfi  dtfcrtc  prohibucrit  tcftator  ncquid  ainplius pctatur ,  ciim  quicquid 
m  uaudcm  lcgitimxadfcriptttm  cft  pronon  fctipto  habcatur  cx  aliaciuf- 
dcrn  luftiniani  conftttutionc  in  /.  tjuemem  in  prtonbus.  ji.C.  dt  tneff  ttfltm.} 
fcd  quia  cttm  altcrutrum  omnimodo  eucnirc  nccelTc  lit,  vt  vcl  lupplcaiur  li- 
ho  lcgitima ,  vcl  tcftamcntum  pcr  qucrclam  inofticiofi  rcfcinJatur ,  fiqui- 
dcm  hlium  in  lcgitima  datnno  atfici  non  oportct,non  cft  diibitjni!uu>,quin 
tcftator  idcmque  parens ,  quanrumuis  malc  lucrit  crga  tili.m;  ,t  rV.  ttus,  tlc- 
cturus  tamcn  cffct  ti  viucrct,vt  filtus faluo  trfbmcnto  lcgin  a na  uitcprani 
confequrrctur,rcpugnanttbus  bcct  lis  vcrbii  qu«  aliquando  in  tcftau.cnto 
addidtftct  ,  quam  vttcftamcntum  cucrterct,  nwltoquc  ampiiorem  portic- 
ncmab  intcftato  nancifccrctun  Nam  vtab  intcftatu  (ucccdat  lili.is,  ncc  ta- 
incn  ntti  in  Icgitima  portionc  liiccedat,  ficri,vt  iam  dixi,nulli)iitode  pottli, 
Hmc  vcrb  pcrejcgans  dubitandi  occafio  nafcitur  circatcfta.ntntj  dcquibus 
fiunc  tra&amus,  ftuc  imperticcta  velts  doccrc,  fiuc  lniufta  proptct  dciicTutu 
follcnnitatum,  &  nullius  momcnti.  Nafciturautctit  nuu  a,  id  intetprctcj 
q:iinullam  hacpjrtcagnofcunt  diftcrcnuam  intcr  tcftan.inta  pcrfccia  & 
inipcrfctia,  tiiiu  harcpcrindeatqucilla  vclint  valcrc  iurc  tt  ltaincnti,  fcd  a-- 
pud  nos  qu  i  non  patimur  dcfcndi  tcftamcnta  impcrfcfta  nc  qiudem  cx  lui- 
pcratorutn  coftitutionibu*.  nifi  iurc  voluntitis  tntcftati.  Qm<l  enim  fi  patcr 
bona  fua  omniaintcr  libcros  onines  in  ciufmodi  tcfunicto  impcrh  tto  di- 
uifcrit,  fcd  ita  tamcn  vt  vni  ex  ipfis  minus  rcliqucrit,  quitti  ncctin.-  tucritad 
complcndam legitimam  portioncm.  An  diccmus  hunc  qui  legitiml  no  hi- 
bcat  intcgra;n,cogcnJu  Itaic  iudicio  dcfiincti ,  vt  lcgitima;  fnpplc  r.tiitu  pc 
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tcie  prohtbcatur.  Atqui  nullj  vnquam  lc*iuit,quz  parcnti  arbitrium  dcte- 
rit  fraudaituz  lcgltiiiia  hbcrorum,  quippc  quz  non  tantum  ciuili,fcd  eaam 
naturali  fi  non  iurc«ialtcin  rJtionc  dcbcjtui,x'/7.D.»*i'  bon.d*mn*i.l.n*mvf> 
\i.\)MtnejJ.:tfl*u>.l.[crtpto.-'.<).vti.D.vndAiber.\{.\.\x(\im  fi  vcrum cft,vt rit, 
quod  diximus,  ntlyltllc  tjnud  iit  k^itmu  al>  intcftato  tractJii  pofut,  illud 
ctiatn  confcqucns  n:  vt  ncquc  dc  lc^itimz  fupplcmcnto  difputari  qscrt. 
1'rzfcrtim  vcro  li  illu.l  ctiain  cft,quod  addidunus  fupplcmcntu  lcgitinuto6 
inli  ac^ionccxtCrtamcncopcti  p  <ilc.  Quynain  cnim  acSiocx  tefwmctottV 
nctCfC  potcft,  vbi  ttfrjmciuum  nulluin  tadu  clt ,  fucccdiuirq,  ab  inicftato. 
Lt  p;x;crta  cumacrioadliipplcmcmuc6parataftt&  introducta  pcrlum- 
niatumi  in  vUM  ^  k>cu  quctclz  inofficiofi  tc&amcti  vt  humaniorcremcdio 
pioipiccrctur  fiiio,  nc  qua  ip!i  Irausitcrct  in  lcgitnna,  ncq,  tanich  dcton&t 
pati  tsl  tii  tlias  iudicu  canquam  tictiicntis  &  infaw  rcfcindcrcntur.  Omnmo 
confaitancu,  tft  vcquo  cifu  non  potuilict  antc  Iultinianuin  locus  clicquc- 
icli  inofficiofi  tcftamenti,  ncc  hodic  locus  liat  actioni  ad  fupplcmcnrum. 
1'orto  iinpUcarct  c«  nitradictioncin^vt  qucicla  inotficiofi  tcfuincntt  copctc- 
rct  co  calu  quo  tcftauicntuni  nuliu  lacUi  cfsct,  quod  vcl  ipfum  qucrclrin- 
oilitioli  tcliattcnti  inuiicii  dcmonllrat.  Ncq;  igitur  Hcn  putcft  vtatt»*" 
fupplcmcntum  vcl  ntccis.uia  vcl  vtilis  cfsc  pofsit  diuifa  pcr  parcafinWT Ji- 
btrus  abiiittftatoquanuimlibct  tiixqualucr  hercditatc.  Anc^B^|■^^l, 
plusiurUhabcatpattT,  vcl  pluspotcltatisad  Iratidanda  lcpMcroESiaruU 
intcr  cos  bona  dtutJat  ab  intcftato ,  quam  li  iacto  tcftamcto?  Elsctsxipab- 
furdiushoc  &  iniquius  quatn  vt  lcrri  pofsit.Itaq;  diccndQ  cftfilio  qutmlc- 
gitima  onctatus  inucniuir,confulcndu  quidc  cfsc,fcd  alitcr  quani  per  acbo- 
ncm  ad  fupplcmcntum.LrJt  autc  <>lnn  cxpcditifsiuu  ratio  per  quaeiconlu- 
lcrctur  liuc  Conftantiiuanc,  liuc  1  hcodijlianj  lt  gis  tcmpora  iniptcimusJEi- 
enim  cuniab  intcftato  libcri  oinncs  fucccdatex  lis  pantbusquas  lcx c6ft*- 
tuitdioc  cft  cx  c<]ualibus>uo  potcra:  faccrc  fiuc  hcrcditatjs  liucbonoiu dni> 
lio  incqualisapatrc  conltituta,vt  co  minorem  Itgitinif  fucccfsionisportio" 
ncni  confcqutrcturillccx  ltbcns,cui  mintis  patcrrchquifsct,  fiquidempri- 
USiorCm  cautioncs  lcgum  autorttatcnon  ccnltntur,  vt  Papinianusdiccba* 
in  l.vh.  dtfun  ry  Ltgtt.  Std  tanttini  vt  cx  portionc  illius  quem  pjtcrmtnu* 
dilcxciat/umcrccur  quanto  plus  patcr  quam  lcx  m  aliorum  poittontbus  ef- 
ft  volui(ict.Ht;c  vcro  lien  nopotcrat  quin  fcnatufcofulti  Pcgafiani  auton- 
tas  induccrctnr  ad  rttiticndaquartaportionicx  co  quod  iratreiii  frauibu» 
p  r  x  I  r a  rc ncccfsc  tlltt  >  tanquam  cx  hdcicommillb,  tametli  nullis  tidcicom- 
ruiffi  VCtbi)  tcfLtorad  grauandti  rilium  vlusproponerctur:  quado  iniidci- 
Lommilsis non  ta  tllud  infpicicndu  cft  cum  quo  quis  loquatur,  qtiam  m  quc 
volunt.itis  intCOtio  dirigitur>/.rai»V<  tdforortm.  75.1« fntnc.l.CHmpttf.JJ-f' 
don4ttonu.it  Itgat.x.  Idq;  nimirum  cft  quod  ait  lcx  Conftantini ,  ittitcttf*' 
tr.ilti  trctfcundxjtcit  ab  tn!t/l/ilo  md fucctfiiontm  hbert  vttcntMf,  [irutttftn*- 
lnfctnfnln  uuxtlto  dtfuntit  diffofttto  tuflodiMinr.lim  cnim  co  tcniporc  obu* 
nucrat  cx  rclcripto  L>iui  Pij  vtlcgis  falcidiz,itcmquc  Scnatufconfulti  Pcgi- 
iiani  pottllas  inducla  cfftt  in  intcftatoruin  fucccflionibus  propter  rideico- 
m:i\'j,d.  /.  fi/tujfjmtlnii.iit.D.  ad tft.ftktd.  cv  proptcrdonationcsintcrvin» 
•Sc  vxorctn  quz  ttiicicoiiimiffi  partibns  iunguntur  /.  m  do»*ttombm.  \i.C>*- 
eod- Ita  ticbat  vt  rilius  qucm  patcr  in  Icgitima  quoquc  pcr  iiurqualcm  diui- 

fionc  lzdcrc  volucrat  intcgram  icnipcriilcidiam  rctincrct,  &  eoufcquf15* 
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(cr  intcgram  lcgnirr.am  i  cum  ca  quantitas,  cuiusrctcnuo  crmpetcbat  liuc 
cxlcgatis  pcr  Ucc  ir  ialcidiaui  fiucex  fidcicominiiTi»  pcrTciiatufconfuitu.il 
Pegaiianuin  rcfponderct  quaiuitati  lcgitima:  portionis.  Vtraquc  cr.im  crat 
cjuarta.  Vndc  &  paflJin  a  prudcntibus  A  apnorib.  Impci.uoributtffihtrra 
u6  alio  quain  talcadix  nominc  appcilatur,  vt  alibi  pr  ha^uiniis»  cii.n  cx  hoc 
ciiam  probauimus  filiu.  hcTede  inftitutu  cundcinq;  dc  hcrcJitatc  per  tidc  i- 
commiisu  rcftitucdagrauatu  vniJuntJx.it  quartacxrationc  iurts  dcductrc 
obm  potuiilc  ,  t.jMti.jHtm. \o.ted.  I.  tubemtv.  6.  C.  *d  $Q%  T'tbell.  i.Papt- 
r.tannt.  8.  $.<j**rtM  &  $  wndefitjku.  D.  de  tntff.  e(i 4«.  P/oindc  ticri  nullo- 
modopotcrat,  vt  pcr  bonoruin  d  uiiioncm  quantutmm  iDxqialctn  a  pat.c 
tactam  filius  aliquod  in  lcgitima  damnu  patcrctur.Scd  bodtc  dabitatroncm 
illud  racit,quod  nd  vidctur  amplius  huic  rcmcdto  locus  ctlc,  poiiqi  am  pl.i- 
cuitluftinianovtlcgitimaliberoruaiigcrcmr,  cV  cx  qtiaiiraiite  licrcttricns 
vd  icmjs,n6  au&atamc  falcidia  lcgatoru  vcl  fidcicommilvrij.  Tamct.i  c 
nim  filiocui  patcr  minus  rclictu  voluit,  portionc  quartatribuasn  tota  ili.i 
portionc  qux  ipfum  contingit  ab  nucftatomon  tainc  allccjuci  is  vt  lcgitio.a 
intcgram  nabcatqiix  vcl  fcmispronumcro  liberoni  ci!  Icbcrct.  N<  uoi- 
gitur  alicjuo rcmcJio  cft  opus  ,  quod  ipfum  tamcno.iluidc  quam  (  <  ciuliie 
luftiniani  coftitutionibus  vidco  pctipoilc.An  vcrocxca  quecxui  in  i.fj»o- 
nii  inpntnb.i^.Q.dt  inoff.teilnm.  vbi  coftuuit  illcvt  lcgitima  portiu  n 
onus  nulluq;  grauame  rccipcrc  polTit,  &  vt  fi  quid  cotia  (criptu  crit  pro  i  6 
fcripto  habcatur:N6  puto:ctfi  ca  lcgc  paisim  abututi  r  noftri  vt  prohf t  lefi  V 
tiraa  Iibcroru  fidcicOmiflb  grauari  rmnimc  pollc  Iis.n.tcporibus  quib.is  c  i 
coftitutioa  luftiniano  lata  eft»nil  nccclfc  crattalc  quidcaucri  au  iinpcdie\M 
nc  Jcgitima  fidcicomilibgrauarctur,  cinn  iam  iatisprouifum  ellct  icnaml- 
confulto  Pcgafiano pcr  rctcntioncin  quartxliuc  cx  tcihmcnto  liuc ab  nuc- 
ftatofidcic6inmiifum  datum  proponcrctur  ncc  plusadliucco  tcmporc  in 
lcgitima  portionc  quam  in  ialcidia  cfiet.Nodu  cnim  auxcrat  luftinianus  le- 
gitimam,vt  cx  quadrotc  faccrcttricntc  vcl  fcmiifcm  quod  ab  co  poftca  f.i 
ctii  cft  in  tfoHeU.it.de  tritnt.& ftmiff.Vndefnmpu efl  Amh.  ntmfitm*  de 
tnt(f.ieflsm.\t  tacci  vciba  d./.f «tnf4i»,apcrtc  cafum  illu  dcmoftrarc  qir  >  a- 
£tii  lit  tcftamctu,quia  ncc  ahtcr  tractadu  clTct  dc  lcgitima  portioncno  ma- 
gis  quam  dc  qucrclainofnciofi  tcftamcti,vt  fiipra  dixiinus-Q^cmm  ab  in- 
tcftato  fuccedit  pro  virili  fua  &  hcrcditaria  portioncvtuj;  plus  habctqti?m' 
legitima.cum  habcat  mtcgra  hcrcJitanS  portionc»cuius  116  niii  partcm  co  - 
ftituit  tota  illa  portio  quam  nos  lcgitima  appcllamus:AJco  vt  li  vcllct  ror  - 
tionem  hcrcditana  rcpudiarc,vcl  vt  mcliiis  loqu3r,omittcrc,ac  fola  poni  >- 
nc  lcgitima contctus  ciTc  audiri  no  dcbcrct  vt  bcnc  noftn  ti  ItSfitpon  I'art. 
ad  l.ej Htdptternt.^D.dd  SC.  Trtbrli.Qna-n.hotc  dcbcri  fibl  legitirua  polht 
i»  diccre  cui  paresdcdiiTct  tota  eam  portiouc  qua;  ab  intcltato  ad  cG  tuo  t 
pcructura,(iuc  ex  tcftamf to  dcdiilctiiuc  ab  intcftatoi  Pctcdii  itaq;  rcmcdiu 
cft  cx  Liftiniani  Ntm.ty.  cui  titulus  cft  dt  rtfln.rjr  es  jux  p*t%t  xymtnf.  tn  *. 
quamobrc:  vbi  difertc  coftituit  vt  quifquis  rcru  luarum  mlcicomifsu  iaccrc 
vult,prius  &  antc  omnia  tencatur  fcruarc  riho  Icgitim3  pois*onc,non  cjuar- 
taii  [hoc  cnim  lam  cmendatum  fucrat  ]  icd  tcrtiam  mndisomnibus  aut  fal» 
tcm  ntcdiam,fccundum  ruimcru  iilioru.Skut  enim  funt  gcneralia  htiius  co- 
liitutionis  vcrba.ita  cV  gencrahtcrdc  ridcicomiffo  quolibct  uitclhfiJa»  (1- 
»r  pcr  tcftamcntu  fit  e  ab  imcftato  rclictu fit.  Qui J  cmm  rckrt  au  hoc  v«b 
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iUr>  modo  rcli.t.tm  lit,  ciun  vtroq.ic  Cafu  eufdcm  fit  iuris  &  potcftatisl F;- 
dcicominiflum  crgo  qtiod  patcru  iiliorcliq-.icnr,  q-iamuis  relanindto- 
tam  iplius  portioncm  nulla  legitim*  facta  dctradtioflCi  habcnJuiiciitprj 
jion  fcripto  adcain  vfq;  quaiitiratcm  qtix  portioni  Jcgitimxrcfpondcat  ,ii 
autcm  duntaxat  in  fidcicoinmiflb  cfle  intclligctur ,  quod4etra&3cgitima 
(tipcrcrit.Et  confcquentcr  In  propofua  qna-ltionc  vtcunqiic  parctis inttt I- 
bcros  litic  hcrcdiuns  fn.T,lit  c  bcnorum  diuil:or.crccciit,oliiciumtanrfa'" 
l>itri  fair.ili.r  ci  cifuuid  v  ta!c  cllc  dcbubit ,  vt  ci  quoq;  cui  miniis  jutcrrcli- 
quit,nthilominus  lcgtamatniiucgrain  adiudicct,tacta  ci  putctluc  rctmcn- 
dat  ad  ca.ii  \  fi ;;  quaiittr.itc  hcTcdil  iria:  portionis,  acfi  lcgm  na.n  ipCuu  p."-f 
ipfc  dcdiflct.  LCi  n  tamcn  olim  no  a!utd  ai bitn  oi.tt ttitii  elR-t,  q  am  vt  pa- 
uato  lilio  li  (cnatilfa  nfulti  auxiliii  implorarc  vdlct,  q  arta  n  cxriJckOniil- 
fo  dcduccrc  concedcictur,  d.l.vlt.('.f.t».iUrtifc.  Es  quoeniinquaJrJiuilk 
Icgitimarius  in  tricntcni  vcl  fcmiilem  commutatusclt,  ccvpitiiiancuuiciic 
vctus  auxilium  (cnatulconfiilti  aJ  prarflandum  lilio  grauato  plcnani  mdcn- 
nitatcm  ,fmtqucimplorandapotcrta-.n  lux  conlbt.it  ionis:  qur  n  n:  • 
tantum  diflcit  a  (ciucufconluitu  quod  luquitur  ill  t  clc  tricntc  vcl  fcnifc 
Scnatulconfultum  vcib  non  nili  dc  quadrantc.  Scd  in  hoc  ct.a.i,  tj  :oJpru- 
hibct  nc  fldeicomtnillo  grauari  tiluis  hodicpoflit  iiilcg:tt.iuc,)flH'',n>f 
contrario  fcnatufconftiltum  Pegaftanu  116  illud  indux  llet  nc  kdcicora»ilM 
totius  hcrcd.t.,.tis  grauari  hcrcs  quilibctctiam  iiliuspr>ifc.[  ii  cj-u»dtfcnA«» 
u  Icge  falcidia  tmx  non  t-l.ib.it  tcitatori  hbcrain  lcgadi  tacukatcniniittk  av 
dr.ii!tc/.i.r/).rf<<  leg.fatctd.}  fcdtamum  vt  li  dctota  hcrcditatcrclriniciato- 
gatws  c&cttius  tamcit  lubcat  rctincndx  ac  dcdi.ccd^  cx  fidcicomtudib^tiar- 
ta.pcrindcatquc  cx  lcgatis  pcr  lcgctn  ulcidiam  rcttnercconccdciuMt.S-A*1 
y«i4  Irji it.de  fdut.  hertd.  Abtittintur  ta.ncn  valdc  imprudcntcrhK  Iuii'- 
niani  coiittitutionc  tlli,  qui  Volunt  pet  cam  factum  ciic  qnod  t"atcntnro!:!ii 
non  fui£c*vi  hodic  fi  I  ius rideicbm iisO  grauatus  dupliccm  quartam  dccrahc- 
rcpoflit,  IcgitimamfctlicctcxUJa  Iultinbni  lcgc,  1  'rcbeflianicam vcroc* 
(idcicoinniiUo,  Pniis  cnim  probarc  dcbcrcnt  aut  cx  iuns  ratione  autex  h- 
(liniani  vcrbis,  Eiquitanquamflliusiamhabcat  lcgitimam  pctnrittiTre- 
bcllianicc  dctractioncm  c\  rcliqua  hcfcditatc  qux  lola  fit  in  fldcicomnui- 
fctquod  tamcn  numquatn  probaount,quianccvci  .imclsc  potclt.  Konc- 
mmcuilibct  hcrcdi  grauato  pcrmilsa  ctt  Trdxl!  amcxdctn.tio  >  fed*| 
tamum  qui  mcrit  grauatus  fupra  dodrintcm:  quod  dc  ilbdici  ucquit  qui 
pro  (iia  kgitima  non  tanttlm  quadrantcm  habcat ,  (ed  etiam  trientctn  vd 
lcniilscm.  Prjfcrtim  ciim  in  Trcbcllianicam  m.putandjfinto.r.niaqtur- 
cunqiicgrauatus  hcrcs  h.tbucritquoquo  tttulo  c\  boniscius  qui  lidcicom- 
mifsoin  tiiiimxit,/'^.»/»  <} tunum^o.  1  ).<»i  ifgftlttd.QjtintQ  tuagis  crgo  !c- 
gitiniA  in.puunda  crit :  quam  ctfi  iilms  habcrc  dcbct  non  tanquamhcrcs 
icd  tanquam  filius  ctlin  a  jsatic  inltitutus  nonclt  ,  habct  tatncnnonfo- 
ltitn  tanquam  fllius  fcd  ctiam  quali  hcrcs  ,    quotics  UlftitUCUS  rcpcrt- 
tur.    Ahoqui  confcqucns  flcrct  ,  vt  otiicio  pictatis  quod  pattCtnobK* 
gat  ad  Icgit  n  am  flhotanquam  filio  rclinqucndum  nunqnam  fatistcci  sc 
patcr  vidcrctut ,  ncc  (i  tilmm  cx  toto  af»c  hcrcdcm  fcriptlfict :  quod  tamCU 
noll  nifi  perabfurdc  ac  ridtcule  dici  poteft.  Qiiid  cnim  amplius  faccrc  po- 
tuit  patcr  qui  fllittm  hcrcdcm  cx  afsc  fcriplit?Niii  fortc  volumus  ei  impuurc 
cur  non  dcccfscrit  intdlatUi  vfq?  ad  lcgitunam  flltj  hcrcdttatcm,  cx  rclicjuo 
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autem  patrimonio  ccftatus :  quod  cflct  adhuc  ftulcius.  Nec  cnim  poteft  quis 
dccederc  tcftatus  propartc  duchcrcditatis  liucbonorum,(iuc  tcmporis,3c 
pro  parte  intcftatus:  nccrurfum  cuiquam  imputari  vnquam  potcft  curnon 
dcccffcrit  intcftatus ,  leg.  fefthumtis.6.  D.dt  tneff.ttftnm.  Dcniquc  lc  gicima 
portio  non  ca  cft  quam  patcrfilio  reltnqucrc  pnfcrtim  i:ire  inftttutionis 
«on  pofltt ,  fed  c  contrario  quam  ci  ommmodo  rclmqucrc  dcbcat  vt  lccurc 
tcftctur.  Qttuini  crgo  liccat  ci  fpontc  taccrcqtiod  ctiamfi  nollct  inmtus  ta- 
nicn  iaccrc pcr  lcgcs  coi.tpcllattir  f  *r£.ttg.<fu»d suiem.6  s.upnd  L*b.*ntm. 
'D.tjut  tn  frAud.trtdu.  Scdbocobitcr  adicctiun  tit.  Nusmftituum  difpuj. 
tioncm  pcrfcquamur. 


m 


E  R  R  O  R    QJ/  I  N  T  V  S. 

Dt  vnittt  exlittru exhertdi imtmm f*iljt  tnp*Te»tu  teft.in.ent» 
m:er  ttberos  itnperjtllo. 


Vabstionfm  hanc  attigimus  iam  in  prxccJcntibtis 
cutn  dclcgitimaintcftamcnto  parcntis  intcr  libtros  inftitu- 
tionis  utulo  rclinqucnda  tractabamus :  adcoquc  quid  nobis  Jc 
ea  vidcatur  infinuauimus.  Ncn.pc  nnn  clfc  pcrmittcndutn  pa- 
tri  intcr  libcros  mintis  folicnnitcrtcftanti,  vt  qucmquamcx  H- 
bcrb  fuis  cxhcrcdct  ,ncqucad  huiufmoili  cxhcrcdationciiicontirmandam 
fiue  Conftantini,fiue  Thcodofij,(iuc  Iuftiniani  legcmpcrtincrc.  Ratio  no- 
ftra  illa  cft,  quoniam  vt  fjrpius  a  nobis  dictum  probatumquc  fuit ,  impcrfc- 
cta  huiufmodi  tcftamcnta  nonconfcruantur  iurc  teftamcntorum  fcd  t.tn- 
rumiure  volttntatis  intclrati  ,  ab  intcftato  autcm  ficri  cxhcrcdatio  nuinqua 
potcft  ,  quta  implicat  contraditfrioncm  vt  cxhcredctur  is ,  qut  ab  intcftato 
fjcccdit.  Quid  cnim  aliud  cft  cxhcrcdari  quam  fummoucri  ab  hcreditatc? 
Quid  vero  aJiud,ab  intcftato  fuccedercquam  admitti  ad  hcrcdiratcm?  Nc- 
qtte  pofsit quis  Cic  ifta  conciliarc  vt  pcr  exhercdationem  fummoucatur  ri- 
lins  abhercditatc  poftquampcr  fucccfTioncm  imeftari  ad  cam  rucritad- 
mifsns.Non  cnim  cllct  hoc  fummoticri  ab  hcrcditatc,  fcd  hcrcditatcm  iain 
acquifitam  amittcrc ,  quomodo  amirtit  illc  cui  tanquam  isdigno  autfertur. 
At  cxhcredatio  non  autfcrt  hcrcditatcm  acquilitain ,  fcd  fummoucndo  pcr  • 
(bnarn  impcdit  hcrcdiuus  acquifitioncm.  Scra  namquecflet  potcftas  K-vil 
cxhcredattonis  /i  in  id  tcmpus  conrerrctur  quo  hcrcditas  clfct  acqmfitj, 
quandoquidcm  is  qui  fcmclhcTesluilTa  numquam  pofTct  dcfintre  cfTc  hc- 
tcsj.fi  nm  fottttndo.it. D.dt  hertd.tnfltt.^Yxftirum  vcro  tilit.s  qui  adco  fuus 
&  nectffarius  hcrcs  cft  ,  vt  ruinquoquccum  fc  abftinuit  pcrindc  tamen  vc- 
r.nti  fitetiam  poft  cdictum  prartoris  non  co  miriis  hcrcdcm  illuitt  mjncrc, 
l.eum  tjMdfi.-^j.S  f  d-eift  ftuis.D.dt  fidtH.ltetn.  Quod  ctfi  dc  aligctiam  hcrc- 
dc  quohbct  vcrc  dicinir,fiuc  teftamcncanus  illc  (Tt.fiuc  lcgitirntis,muIto  ta- 
mcn  ccrtiits-de  lcgiumo ,  quia  iit  ttftamenunc»  tacilitis  ccntingcrc  pottft  vt 
qu&muisreocrahcrcs  riH-rlt ,  pio  co  tamcn  habcatur,  a«.(i  numquam  h  rcs 
fuiflct,pataliraptuiiilittcftaincntumcxpofttacto  pcrq>  TtUm  inoffkioli 
tt-ftamctitt  t.eirtn.i^.D.dt  ineff.itft*m.t\i  n  caquerclanoh  dctur  nifi  in  hc- 
tcJtnj  9c  poft adata hcrcdttatcm,  /.  TtpinU.nia .t4.fi (t»d*i itm  tod.t.fi  jm* 
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fliHm.tf  in  /?«.  C.  tod.<\\\\ cafus  in  legitimo  hcrcde  comingcrc  non  poteft, 
cur.irccabintcft.ito  kciis  cft  qiicrcla:  mofficiofi  tcftamcnti  ,  vt  fupcnare 
capitc  difptiuuimus.  lnJiquc  ctiam  cft  quod  cxhcrcdatio  quantumuis  ritc 
acrcclc  iuftcquc  facta  non  priusvim  &:  crtcctirtn  habcrc  incipit  quam  adi- 
uti.crith.icditas.Nonfoitimodio  cxlicrc  lationis,&  nc  alioqui  tcftamen- 
tutn  quod  hcrcdc  fcripto  non  adcuntc  dcitituitur,  &  pcr  omnia  lic  imtum, 
sdfcrarneshcrcdattonisni  tatn  prjficcrc  vidcatur,viaitTryphoninus  in/. 
(Jium.io.  D.debfor.  pojf.  eontr.  tabul.Scd  ctiam  qmaquandtu  hcrcditasex 
tcfta.ucnto  adtt.i  non  clt,tandiu  (pcs  dtiratfucccfsionis  ab  intcftato  ,  fiqut- 
dcm  aditio  fola      cltq-.i.c-j  imti»<>  confinnat  tcftamcntum,quod  alioquin 
dcftitui&  irritum ficri  ncccuecftfihcrcditai  cx  tcllatr.cnto  nonadcatun 
ln  cuni  autcm  caium  quoab  mtcftato  luccedatur  non  cft  quxrcndum  de 
cxlicicdationc  quatnili  cx  tcftautcnto  valcrc  non  potcft  ,  cV  qux  non  aliuin 
ub  tincm  tit ,  quam  IM  i»  qui  exhcredatus  cft  fucccdcrc  vnquam  pofsi',ncq; 
t\  tcftamcntO  rtequc  ab  intcllato.Ex  quo  tllud  cttam  confcquitur  quod  pro- 
Mtnc  d  xinius,vt  q-.tcrcla  inofticiofi  tcftamenti  non  compctat  nifi  polt  adi- 
tain  bcrcdrtatcitHquianec  aliudcompctit,  quam  vt  dclcat  &  pcn  natnotain 
exhcrcdationiS>quaE  porro  tntc  hcrcditatis  aditiotictu  nulla  duin  in  ettcctu 
cflcintclhgittir.  Sicutt  contnrio  dicimus  bononm  pollcfsioiieni  conrra 
tabuUs  dan  antc  aditJtn  hcrcditatcm,idcoquc  contra  lignnm  in  l.q*Uv*l- 
go.\y.D.de  bwir.pojf.  conir.  MtW.quoniam  libcris  prxtcritis  tantumdauit 
non  ctiam  cxhcrcdatts  I.nopuiatni.i.ted.Wcru  igiiur  cft.quod  volumus  ex- 
herc Jattonc  ab  intcftato  ncq;  ticri  ncq;  valcrc  poffc ,  ac  proindc  coftitutio- 
ncs  Impcratoru  C6ftatini,Theodof»f &  Iuftiniani  quxparcntu  tcftamcnta 
impcrfecta,  nulliufq;  alioquin  momcnti  tucnmr  inter  ltbcros,  ad  cum  casii 
no  pcrtinctc  quo  aliquis  cx  iibcris  fucrit  cxhcrcdatus.  Quod  in  Conilatini 
quidc  lcgc  tam  apcrtu  cft  vt  nihil  dici  pofsit  apertius.Sic  cniin  incipit.  Inttr 
ensnes  dnnt*x*i  beredei  fuot  <jut  ex  <jMehbei  vtmitti gradn  pmres  tan.i  vtdtn- 
tnr  f/t,idclUquilicct  in  dtlpari  gradu  lint ,  taiv.c  pantcr  vocitur  adfucccf- 
fioncm  inteftatt,fcilicctper  tus  rcpiarfentationis.quod  vtiq;  ab  intcftatota- 
ulm  locu  lubct  no  ctu  c*  teftam cto.Scquitur  \cto,vtI  tmalcipates  qutspra- 
tor  adfHHtfionevveni.  Etgo  r.6  e\Strcdatos,  quiano  putauit  prxtor  cxhc- 
rcJatiuc  m-tatos  ad  bonoru  polfclsionf.nc  quice  totra  tabulas  admitr£dos, 
fictitnec  niic  ciuili  tcftameta  parctum  turbat,quominiisca  ftarc  eV  cofiftcrc 
patJ6tur,i./.»w^^^ii»^rwe.C^atominiis  tgiturad  bonoru  poffefsionc 
intclt.ui:l'l.mc,vt  fequitur  apud  Vlpianu,fi  cmacipati  iidemq;  cxhcrcdati  li- 
berivelintquercla  inofficiofi  proponere,cft  in  ipforuarbitrto,fcilicctpcti- 
ta  prins bonotu  poifefsione.quxob  ca  caufam  litts  ordinadx  gratia  pctidi- 
ccbatur.dc  qtta  tn  l.p»slh.6.}.vli.  tnm  l.fef.  &  I.Paptn.6an pnrte.  D.dtintff. 
tf  ium.  AdditlcxCohftattni,  lictt  ab  tnitflate  ad  fucctfntni Itbert  voetKtur. 
Quod  \  tiq;  dc  Itbcris  nnnibus  intclligcndu  cft,n6  ob  id  folum,quod  vt  cft 
in  vulgart  noftroru  brocardtco,indcrinita cquipolleat  vniucrfali,  l.fiplmnb. 
44.1O  legat.i.t.ftplirts.QV.de  /rg4/.}.fbd  etia  quia  fieri  no  poffet  vt  ex  libens 
quidi  ab  inteftato  fucccdcrct,  alij  vcro  per  exhercdatione  a  fuccefsionc  su- 
mot  crcn-.iir.cum  vtdiximii5,cxhcrcdatio  non  po6n  fitri  nifi  in  tcftamcnto» 
liuud  autcm  dc  tcftamcnto  Sc  dc  intcftati  fucccfiionc  tradtari  uequeat.  Po- 
ftrcmo  lllud  iu  Confuntini  lcgc  obfcruandum  cft,quodnon  alitcrvult  fcr- 
uarihancuimusfollcmnc"  paictttis  intcrhbcros  voluntate  quim  onicro  & 

xquitate 
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xqnitate  arbitri  ramilix  ercifcundx.Sic  cnim  habcr,  tudiao  ftmxlu  t/cifeun 
di  defunili  di^ofitto.cnfttdi*tmr.  Acqtii  iudicium  fjmilix  ercifcundat  locum 
non  h  abct  nili  intcr  cohcredcs,  l.i-tn  f.-t.l.ch  n putjrem.  ;6.  verf.fed  tn  vtdttu 
efr p^sjfiD. eodadco  vt  quifaroilixcrcifcunJx  iudicio  agit  boc  ipfo  confitea- 
tur  aducrfariu  fibicflccohcrcdc,  quomodo  dctradacx  Baliltcisncguionc 
legendu  cft  in  Ijjui  f*milt*.yr.etd.\\cci  confcfst  j  i!ls  li  crronca  lir  rctra&ari 
quandoq,  pofsit,dum  nc  condcnatio  (it  fccu:.i,  d.!.ci\  u  p  itjrcm.Porrb  non 
potcft  aut  cohcrcs  efle  aut  pro  cohcrcdc  habcn  ;s  ,  qm  r.ut  cxhcrcdatus. 
Cilm  crgo  minusfollcnnis  volunus  parcntis  intcr  libcros  non  nili  t.imi  x 
crctfcundx  ludiciocuftodiatur,  plancconfcnujie.itu  cit  vt  Jl  libcriscxhc- 
rcdatis  intclligi  conftitutio  non  pofstt.  Ina.ijituin  cnitn  efl  vtcxhcrci.ttio 
vlla  pcr  arbitrum  ramiltx  crcifcundx  contir.nctur,  ctt  u  offi  :iumarbi:i  t  fit 
hcrcditatcmcommunem  inter  cohcrcdes  iuxta  tcftatons  voluntatcm  dtut- 
dcrc»  non  ctiamexhctcdationcma  tcft  ttoic  uJtam  vcl  uuprobarc  vcl  Con- 
firtnarc.  \n  hanc  vcro  candcm  fcntcnttam  apcittffi  na  ctiam  cft  conftttu- 
tiolixRiniinwndifl.  Ntntli.ioj.dt  teflnm.  tmperf.m  ilhj  vcrbu ,  vtlttmus  fi 
fnu  httrtu  fciens  inter  fu»s  fi/its  vtlut  tt  fjctrt  difyiftttam  m ,  prtmttm  qui- 
tltm  tim  ttmpus  [ubfcnptune  dtclttrtt  :  detnde  juojue  fitarnm  ntmtnnpro- 
prrt*  mnnn,  ttd  btc  vntitu  tn  qutbus  fcrtpfit  tothtrtdrs,  eyc.  Filios  crgo 
omnci  n  aliquibus  vnciis  fcriptos  fuillc  ponit  Iuftinianus  non  aliqi  n 
ex  ipiis  cxbcrcdatum.  Qiiamquam  non  ita  hocaccipicndum  cft  quafi  vc- 
lit  Iuftinianus  non  aliam  parcntis  intcr  libcros  minus  follcnnem  vo- 
lunutcm  tuendam  efle  quirr  in  qualibcrorum  omniutn  inftitutio  con- 
rincatur.  Quid  cnim  fi  nonum  hercditatis  quam  bonorum  fiiormn  di- 
t  iliotiero  tacere  parens  volucrit  ?  Intcr  hxc  namqucmultum  intercflco- 
ftcndimusinErrorcm  Decadis  fupcriorts.  Quid  li  non  dc faciendo  tefta- 
mento,  fed  de  epiftolj  vel  dc  codicillis  confcribcndis  cogitaucrit  ■  faci- 
lc  prxtcrmiierit  hcreditariam  inftimtioncm  '•>  qux  ncc  per  cpiftolarn  ncc 
pcr  codicillos  ficri  poteft  >  leg.tllud.  15.  §.  i.  'D.  de  tur.ccdtetil.  ncc  co  rni- 
iuk  tamcn  conferuanda  crit  ipfius  volunus  faitcm  ex  Conftantiniana  lc- 
gc»qux  pcrinde  loqutttir  dc  cpiftolaflc  decodicillis  atquc  dc  tcftan.cn- 
to  iinperferto,  ditl.leg.  vltttn.  Ctd.fsmtl.  trctfcnn.  Cur  crgo  rcquiritlu- 
ftinianus  vt  Itbcri  inter  quos  parcns  minus  follcnnitcr  dilponcrc  voluit, 
cxaliqmbus  vnciis  hcrcdcs  fucrint  inftituti  ?  Nimirum  quia  non  dc  qua- 
libet  parcntis  intcr  libcros  difpofttione  tractat  coloco  ,  fcd  tantuui  u  i- 

Sfa  Noucllx  inlcnptio  dcmonftrat  ,  Ht  ttsltmtntis  imftiftttit  >  tcita- 
amcntum  autem  fine  inftitutionc  heredis  nullum  cft »  qux  litcaput,tun- 
damcntnm  &  principiumtcftamenti.  Eo  prxfcitim  iurequod  Conftan- 
tini  &  Theodofij  tcmporibus  obtinebat  ,  vt  inutilc  effa  tefiamcntum 
auodnon  incipcretab  inftitutionc.  }.  jntt  htredu  Inslunt.  detfgnt.\b\  ta» 
ftir.a  fc  primum  hoc  entcndatum  luide  gloriatur.  Ad  alijs  vero  parut 
tum  difpofitioncs  pcr  quas  bonorum  foornm  intcr  libcros  feccrintdiui- 
fioncui  citra  vilam  irifhtutionem,  alia  Not'<  llxpars  pcrtincsqitx  cft  in  tnp. 
3  J.quia  vcrd  nouimus.  Cxteniim  trx  hoc  ctu  appa^ct.qi  am  vcrum  fit,<  ik  d 
tr>%  volumus  ipfa  «iam  tcltamcnu  parcntum  impcrfrcta,  norr  defendi  CXs 
conftitutionious  nifiiure  volunutis  mtclt.tri.  Nam  fi  defendcrcnrur  i«'- 
re  tcftamcntorum,quidobftarct  quonnnits  valcrcnt,  ctiau.  vnoei  libctts 
per  parcntem  eahercdato?  An  non  «bfrcdatio  x<juc»c  inlrmu  10  ticri  n» 
tcitarocnto  potcft  l  Aut  qtioroudo  potitt  voknus  patcntis  intct  Ubcr«t> 
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}nftit:-'  s  dcfcndi,  iurctcftamcmi,  quin  ipfactiam  cxhcredatio  dcfendere- 
tur?  Alioqtii  cxhcrcdarum  neccfletflet  fucccdcrc  ab  inteflatOt  fratresvero 
Miftitutis  fV.ccedcrccx  teftamcnto:  quodabfurdiflimum  immo  impcflibile 
clfct.  Rurfum,cnr  c  contrario  faccrct  vntus  cx  libcris  cxhcredatio,  vt  artc- 
rnrum  qui  mftituti  eircnt  ius  laeJcrctur?  Maximcvcrb  rt  proponasrc&eiu- 
ftcque  ta&am  cxhcrcdationcm.    Quis  cnuu  filij  iufte  exhcrcdati  fauor, 
quodnam  priuilcj;iumcfle  dcbcar,  fiuc  contra  fratrcs  inftitutos,  liuc  contra 
patrcm  ?  At  audio  intcrprctcs  illud  ipfnm  rurfus  obiicicntcs,  quod  iam  to- 
tics  rcfittaiumus»  cas  Impcratoium  conftitutinncs  rcfpiccrcad  fauorcmli- 
bcrorum,qui  p&tiits  orfcndcrctnr  (i  cxhcredationi  fjucrcmus.llgovcro  hoc 
primum  ncgo  quod  illi  pro  vcro  fupponunt ,  rcfpcxiffc  lmpcratorcs  ad  fa- 
uorcm  libcrorum  potuts  quam  p.uris.  Ncc  fanc  aliud  propofitutn  Impcrs- 
toribus  fuir,  quam  vtaucrcnt  vltimsvolunuu  prudentis  patris  intcrlibc- 
ros  fuos,  pic  iuftcquc  mapis  quam  ritc  difponentis.  Dcinde vt  maxirac vc- 
rum  cflct,nihil  aliud  egifle  Imperatorcs  nili  vt  libcris  faucrcnt,  id  ua.cn ita 
cfitt  accipicndum,vt  iis  faucrc  voIuifTcnt  quos  fauorc  dignos  putaffcnt*  In- 
liitutis  igitnr.non  ctiam  cthcrcdatistprarfcrtiin  vcro,fi,quod  cucnitpJmn- 
quc plurcs mftituti  rcpcrircntur,  vnus  vcrb  aut  altcr  tantilm  cxhetcdaiw. 
Qiiidni  cnim  &  fauor&numcrus  inftitutonim  vinccrct  Uuorcin/iqui»cf- 
fct,  ac  nuincrum  cxhcrcdatorum  J  aut  cur  impioruin  liberoruin  quospitcr 
iuftccxhcrcdaffct,improbus  fauor  noccrct  inftitutis  ,  quos  patcr  piciuftcq^ 
Bcrcdcsinftituiflct?  Atqui  noccrct,fi  faccrctvteo  miniis  tcfhmcntumpa- 
rcntis imperfccTum  iurc  tcftamcnti  fuftincrctur.  Non  folum  quia  illts  quo- 
quc  libcris  ipfis  qui  funt  inftituti ,  commodius  &'  honorificcntuis  cft  fuccc- 
dcrc  cx  tcftamcnto  quam  ab  intcftato,ctiamfi  non  plus  cx  tcftamcto, quim 
ab  intcftato  confcqucrcntur.  Vcrum  ctiam  quia  non  fubliftcntc  cxhcrcda' 
tionc,quam  patcr  in  tcftamcnto  impcrfceto  fcriplilfcr,nccclTc  cftct  cucnirc, 
vt  qucmadmodum  cxbcrcJatus  fucccJcrct  ab  intci  bto.iu  &  (imilwcrab  u> 
tcrtato  fucccdcrcnt  llli  ctiam  Iibcri  qui  fuiffcnt  inftituti ,  ne  alioaui  videre- 
rurpatcrpropartcIiberorumdcccfsilicteftator,&  proparteintcAarus.  Ab 
intcrtatoautciu  minus  confcqucrcntur  inftituti  libcri,  quim  cxtcfbmcnto 
confecuturi  fuer.im ,  nimirum  ucicntc  iis  partcm  cxhcicdato ,  qui  cx  tefia- 
mcnto  nullamfcciflct.  Ncquccft.quod  quisrcplicct.imputandum  tflc  pa- 
tri,quialiqucmcxlibcrisfuis  cxhcrcdarc  voluit,  cur  nonfol!euniter  fucrit 
tcftarus.  Si  enim  ratio  harc  bona  clll-t,iquc  probarct,ncc  inftttutioncni  tn- 
jcquatcmlibcrorum  dcfcndcnjam  cffe,  cum  pcrindc  dici  poflit  imputainlu 
cflc  patri  cur  non  rite  tcftatus  cffet.li  nolcbat xqualitcr  hcrcdcs  cflc  libcr* ■$ 
quoslcxab  inteftato  cxzquis  partibus  erat  vocatura.  Ac  multo  magisdi- 
ccndum  cffct  non  valituram  parcntis difpofitionem  impcrfecbro,pcr  qua . : 
vni  cx  libcris>aut  folam  lcgitimam>aut  minds  legirima,  autctiain  nihil  rch- 
quiftct,  cum  hisomnibus  calibusproculdubiodamnum  fcntiat tilius , cui 
ininusdatur  quam  habiturus  fuiilct  abintcftato.  Pariimquc  diftat  hicab 
cxhcredato,  li  nihil  prorfus  ci  rcliclum  proponatur,  nift  quod  inuito  quoq; 
potrc  legitimam  pcrmdchabcrc  debetex  Iuftiniani  conftitutionc^idi  rdi- 
ei  fuiflct,  vt  fuperiore  capitc  dtccbamui.  Atqui  valcnt  huiufmodi  omncs 
ptrentum  inter  liberos  difpolitiones,  quetnadinodumprobauimus  inpr*- 
ccdeutibus.  Cilm  crgo  quarritur,  an  parcntis  voluntas  miniis  ioilcnnis  fer» 
tuuida  lit  inter  Ubcros,  non  uludinfpicicndum  cft ,  an  pofJit  iuipuuii  ci  cur 
,MfrA-.v.    '.  ' ....  fyafiA  v 
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no«  foMtnniter  fuerit  teftatus ,  ncruinquiJcm  ,  cu.n  ciut  voluntas  feruari 
no  poreft  nifi  iurc  intcftat,:  Multo  igitur  mimls  impurtri  p«,iTct  e.,qui  in  ta- 
Ji  teftamento  vnura  cx  filiis  fuis  cxhcrcdjifi;t ,  cur  trftamcntum  non  bcrfc- 
cifscr,  mcliufquc  teftarus  non  fjifict,  (i  huiufmoditcftjmcnta  dcfcnAun- 
tur  cx  conftitutiooibus  lure  tclbmentcrum.  NecenimpoGcteii  kricics- 
hcredationemnonpotuifsciicnniiMii  (oUenni  tcftamcnt  ,.iVi,  tclim  Cn- 
tumhocctiamminus  follcnnc,  fatis  taracn  pro  follciini  habcrct.  raoipfo, 
quodmhilominus  tcftamcnti  iwrc (uftincrctur.  Adquid  cnim  cmparatar 
lunt  lure  totfollcnmtatcstcftamcmorum,  aut  quemctfiaumhabc.cillud 
potcftquddaiihibitffucnnr,  niii  quud  alioqi.i  cxtcltamcnto  fucccJi  rn  u 
ro(sct?Q^icqD.dergo in  tcft.imcnt,,  (,  Ucnni  heri  pofsct,  id.pfum  o.nnera- 
tendumc&hcri  pofsc  in  rcttamcnto  quantuml.bct  impcrtcdo  m.nuique 
foUcnm.fi  modo  alc  fit  quod  pcrindc  fufnncatur  iurc  tcftamcnti  acfi  follca- 
ne  etscr,  ac  prcindccxhercdauoncm  quoquc:  Ncc  enim  uui  facilc  eft  illud 
admittcrc,vt  cxhcrcdatio  hitab  mteftato.quam  vt  fiat  in  tcitamcnto  impcr- 
Jecto  rmnufvefollcnn,  ,  fiqnidcm  talc  teftamcntum  impcrtcctumminufvc 
iollennc  non  eo  mmus  teftamemi  ius  &  nomen  rctinet.lhtim  atquc  fupco- 
n.s  permdc  illud  tcftamenti  iurc  fuftincri ,  acii  nihil  ei  cx  follcnn  bus  Jccf- 
lct.  Atqui  probauimusnon  dc  eo  cogitaiTc  lamcratorcs.vt  in  huiufmod.  tc- 
itamonns  cxhcredationcm  ficri  patcrentur ,  fcd  dcillotantum  vtparcntis 
voluntatcm  confcnnrent  intcr  iibero»  omncs  fimul  fuccedentcs,i.i  quo  nu- 
ttcro  cxhcrcdau  non  connnentur.Confcqucru  igitur  cft.nequc  dc  co  ipfo$ 
«ej£UiTe,vttcftamcnta  .fta  iuretcftamcntorum  dcfcndcrcntur,  fcd  ab  intc- 
Iteo  tantu.n.  Vna cft icx  Theodofij  quar dubitat.oncm  hic  aliquam  faccre 
<i4catur  m  ^hMi.nfult,fUm*^.S.txmtftr{tn,.CUMu^n.sh\  cxprcf- 
feconft.tutum  eft  &  ind.fiuiac ,  cx  .mpericcto  quoquc  tcftamcnto  dcfun- 
*,voluntatcm.nterl,bcrostcncrc.  Qua  verborum  Rencialnatc  caquoque 
voluntas  contincr,  v.detur  pcr  quam  vnus  cx  libcns  fucrit  cxhcrcdatus.  Sed 
non  itaeft ,  q„,a  vtin  prarccdcntc  DecaJc  frp.us  inculc-uimusmon  ,d  aC,t 
1-heodohus  eo  Ioco.vt  nouum  aJiquod  ius  hac  in  rc  conf tituat ,  fed  tamu.n 
vt  a  fu*  confutution.s  potcftatc  ius  ,llud  cxcipiat  quod  icx  Conf b.u.n.  iam 
induxcrat.  N,h  quod  additum  voluit  vt  Jcx  Conftantini  qu«  de  patribus 
«"untaxat  locma  fucrar.ad  Ttr.ufque  fexus  p  arcntcs  protraheictur.  ItLuc  cx- 
traeam  aaicctioncm.Thcodofij  conftitutio  intcrprctanda  cft  cv  leg»Coa 
frantim.quam  nos  ,am  oftcndiraus  fic  omnino  accip,  oportcrcvt  ncquc  ca- 
fum  illu.npofsit  comprchcndcre ,  quovnuscx  libcris  fucr.t  cxhcrcdanm 
«cquc  mtcrprcutioncm  ,ftam  admrttere ,  vt  tcftamentum  impcrtcctuin 
lulr.ncarur  lurc  tcftamcnti ,  ncc  ob  hoc  ipfum  quod  inter  libc- 
rcw  fuccedcntcs  admini  ius  repratfcntationis ,  vt  fupraat- 
tigimu»,  aii  tamcn  numquam  locus  cfTc potcil 
nifiab  intcftato,vt  alibi  dif- 
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ERROR  SEXTVS. 
T>*  ttfiamtnto  fnrtmh  iMtr  hbttos  imptrfcllo  condno  cortm 

duobus  scftsbiu. 

O  n  quidem  conucnit  intcr  omncs  iuris  noftri  ir.tcrf  rctcs» 
an  parcntum  tcftamcnta  omnia  impcrfv&a  dc  quibt*  ap- 
mus  dcivndanrui  intcr  libcros  iurc  tcllamcntoriiiii.  Quim- 
ouam  cnim  rcccptior  ilb  opinio  cft,que  vult  dcfcndi,non  dc- 
lunt  tamcn  qui  nobifcum  in  contrarium  fcntiant,  n^n  tim  tc- 
ftamcntaipfacx  ptincipalibus  Conilitutionibusdcfcndi,  quim  volunUtcta 
in  iplis  dcclaratam,  &  iurc  intcftati.  Scd  quantitm  ad  ca  tcftamenu  pcrnnct 
qux  coram  duobus  teftibus  condita  rcpcriantur,  vix  quifquam  cft  cxinter- 
prctibus  qui  non  modo  (atcatur>vcium  etiam  mordicus  dcfendat»vilerc  iLa 
iure  tclta<iicnti.  Sic  euim  AccurC  ad  (Jsltfin  vrrb.mi  imeflMto.Cfdmtijttft. 
vhi  tn*m  B*ld.StJictt.&  Fntgof.lmoLm  l.fifiii*  arniin  potefittt.VMMtr. 
f^poilbnm.Si  poft  cos  Iaf.ad  Lbeu ctnfmt.ifiinn.n.f,  tx  omfotfeQo.m»-)^ 
C.deteftnm.vbi  cx  hoc  infcrt  illc  ad  ftaruta  qu*  funt  tam  nniltainlraltffce- 
min as  ab  intcftato  cxcludcntia.  Nimiram  non  cflc  iis  locmu,fi  pareni intcr 
libcros coram  duobus  tcftibus  teftamentum fecifse  proponatur, quodnoii 
pofsit  vidcri  ab  intcftato  dcccfliifc  is,qui  in  ca  deccuit  voluntatc quatdt»- 
mcnti  lurc  dcfendi  qucar.  Cuius  tair.cn  fcntentiz  quam  ego  mirabdcmdc 
fcmpcr  duxi.non  aliam  rationcm  adfcrri  video,quam  qux  i  nobis  in ptpc- 
dcnt;r-us,ia  n non  modo rcl.ita,fcdctiam  confLtata cft,  quod  in tcftaD.citm 
parcntum  intcr  libcros  cx  follcnnitatcs  fufticiant  qux  funtex  iurcgcntioffi 
necmaioresilixrcquiranturquxfuntcxiure  ciuili,  &  quxin  aliisaliorura 
«eftamcntis  rcquirercntur.  Imcr  eas  autem  qux  cx  mero  iurc  genuumcU 
exiftimantur,vna  illa  cft  vt adfintduo  tcftcs  aui  fttpremam  dcfiinAi  vnlun- 
tatem  ab  ipfo  audiucrint.  Nam  vt  fcptcin  teites  intcrueniredcbcantuiticn- 
tum  proculdubiocV  commcntumcft  inris  ciuilis./.i. Infi.de  tefitm.*tim.^ 
ego  commcntum  iftud  &  fomnium  interprctum  noftrorum  cifc  dico»Qt-° 
illi  volunt  aliquas  cffe  tcftamcntonim  follcnnitatcs  ex  iurcgcntiuin.  E"'n* 
ter  cxtcras  hanc  potiflimum  dcduobus  tciVibus  adlubendis.  Dcqw>CjUt» 
iam  fatiscopiose  tV  cxpropofito  fcripti  in  Erroremhuius  Dccadisfe^n* 
dum,nihil  nunceritrcpctendum.  Hoc  tantilm  addendum.Niilla  conftmi- 
tionc  aut  ratione  probari  pofle,  qtiod  aiunt,  Teftamcnti  iurc  dcfcndaidum 
eflcteftaincntum  quodcoram  duobus  teftibus  conditum  rcpcriatur,  W 
pcr  ftripturam.fiue  pcr  nuncupationcm.  Omncs  enim  Impcratorum  con- 
ftitutioncs  quxparcntibusinter  libcros  teftantibus  fauere  volucninr.lict* 
de  adhibendatcftium  follcnnitatcnon  loquuntur,  ita ncqiic dc ifttuimoui 
tcftamentis  impcrfcctis  iurc  tcftamcntorum  dcfcndcndis.   Scd  tantum  « 
confenianda  parentis  intcr  libcros  voluntatc  ab  intcftato  duiiirnodo  f  ct 
fcripturani  de  illa  conftarc  pofllt  fiuc  nulli  prorfus  teftes ,  fiuc  paucicrcs 
quam  fcptcm,qui  follcnnis  numcrus  cft  adhibiti  repcriantur.  Qniniino  e- 
tiamfifcptcm  tcftes  adhibiti  fucrint ,  quorum  tamen  figna  &  fubfcriptioncs 
dcfint.  Propricnamquc  imperfc&um  tcftamentum  iUudeft>quodfincm 
non  kabet :  fims  autcm  teftamcnti  in  fcripti*  dc  quo  folo  Imperatores  fcfl- 
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dofius  in  d.  l.btt  cinfnhfitnui.  Itaq;  ficuti  plus  xquo  iniirriofi  fuht  libcris, 
mmufque  rigidftntcrpretcs  illi,qui  rioalitcrconfcruadi  putant  patris  intcr 
hbcroi  voluute.nc  quidcm  iurc  intcftati  cj  fi  hsbcat  tcftcs,  vt  dilputauimu* 
in  £rror.i.Decadis  prxcedcris.  Ita  nimis  faciles  &  indulgentcs  Uli.qui  duo- 
bus  tcfhbus  cotcnti  funt,vt  ca  pnretis  intcr  liberos  voluntatc  tueantur  ctiam 
iarc  tcftamcti,qux  ncc  fi  fcpt£  tcftcs  adfuifTent ,  defendi  tamipoflct  iurc  tc- 
ftametitij  quid  vel  minimu  cx  fubfcriptionibus  &  fignaculis  tcftium  dccf- 
fet.Quam  in  rcm  prartcr  illaquxdifpirtauimus  in  prarccdcntibus,apcrta  c- 
tiam  lunt  vcrba  Dioclctiani  &  Maximiaiii  in  dJ.fln.  i6\  C'f*n>l.tTtifc.\\3\ 
fcriptu  cft  fi  ta  circa  tcftamcntu  quam  circa  codictllos  iudicifi  parentis  defi- 
ciat,id  cft,vt  iam  alio  loco  intcrprctati  fumus,  fi  patris  fcriptura  qua-  profer- 
tur,talis  fir,vt  neq*,  teftamcti  ncq;  codicilluru  iurc dclcndi  pofljc,vcrfl-a.nen 
quibufcunqj  vcrbis  volutas  cius  dcclarata  fucrit,fucccdi  quidc  patri  ab  inte- 
ltato,fed  tanie  aditu  iudicc familix  crcill  fldx  iudicio  fcqui  dcbcrc  volunta- 
tc  patris,fcruato  retctionis  modo  cx  fcnitufc&fulto,  id  cll  pcrmifla  cxPcga- 
fiano  quartf  retentionc  ci,qui  in  minon  qulm  hcrcdiuriaportionc  inftitu- 
tus  reperitur.  Idqjiurisautoritatc  fignificari.  Ex  quointclligimus  nonclTe 
nouaoinnia  neq;  ]  iurisratione  aUcna,qi?;C6ftatinus  poftcacoftituitin  d, 
Lv/lSed  in  cotatum  quod  addit ,  vtt  (jntbnfcnnf,  indtctu,  cum  priorcs  Im- 
pcrarores  dixifscttantum^Ki^M/ra-ff,  t/rr£w.Erat.  n.  ncccllaria  olim  vcrba 
nec  fufficicbat  indicia,  qux  fufhccrc  voluit  Coftatinus ,  cuius  lcx  in  cxtcris 
coccpta  cft  iifdcferc'  verbis  quib.vfi  funt  Dioclctianus  Sc  Maximianus  in  d. 
l.fihj.  Quod  nc  quis  fcrtc  mirctur,  obfcruadu  cft  quod  cadc  Icx  ait  volutatc  ' 
j/ra  paretis  quibufcfiq;  vcrbis  dcclaratino  fcruari  iure  adionis,quafi  valida 
fint  erta  intcr  libcros  qiif  in  eiufmodi  fiuc  tcftametis  fiuc  codicillis  imperfe- 
ftis  c6tinctur,fcd  officio  arbitri  familix  crcifcurfx,  id  eft  xquitate  foltus  ia- 
dici j,cuius  ca natura &  cddicio  cft  vt  arbiter  in  omnibus  &  pcr  omniafcqui 
dcbcat  dcffl&t  volutatc.ncc  minilscum  ab  inteftato  fucccditur,  quain  ciim 
cx  teftameto.  Qux  rcs  facit,vt  ius  libcroru  no  ti  pcdeat  ex  fcf  iptura  patrif, 
qua  cx  potcftatc  adiudicationis,  qux  fit  pcrarbitruin  iudiciofamilixerctf- 
cudx,ita  vt  antc  illi  adiudicatione  nullu  prorfus  fit  ius  libcroru.  Quomodo 
eucnit  cum  donatio  intcr  viuos  a  patrc  in  filiufamiliascoIIitaeiufJcpatris 
mortcc6firmatacft././i»«»/i4r«iMiw.i8.M'<.Cui  cofcqucs  cft,%t  fi  patcr  vtti  cx 
libcris  fuis  aliquid  prxlcgaucrir,  ifq;  omifsa  hcrcditaria  porrionc  nc  forti 
oncrib.hcrcditanis  pro  ca  paitc  tcncatur.  pi-xlcgarocotctiisclTemalit,  non 
fit  admittcdus  ad  prejcgati  liue petitionc  fice  reretione:quia  vcru  cft  ctia  in- 
tcr  liberos  non  valcrchuiufmodi  prxlcgatu,  ncq;p-  fTc  c6linri3ripcrarbi- 
truinfamilixcrcifcudx.qui&ilicetnulluscffcporcft  quatfl  ade  mquino 
yult  eflc  cohcrcs,  quia  ncc  inter  alios  accini  talc  iudiciu  potcft  quam  intcr 
cohcrcdcs,/.c«iw  pu4rt.\6.& ftq.D.ttd.Cum  tamc  fi  prcjcgatu  valcrct,!iue 
libcroru,fiue  vltimx  volfitatis  fauorc ,  poffct  vtiq;  vcl  pcti  vcl  rctincri  faltc 
procapartequx  acohcrcdc  acciperetur./..mi/r/ ddforerc.  y^.^.i.DtUgsl.i, 
adcoq-,  totfl  fi  no  prj Icgatu,fcd  fimpliciter  legatu proponcrctur./.-7*»/»/i*£. 
ij.f.vtt.ei Lfta.dt  Itgm.i.  Hxc.n.vtalibi  monuimus,diffcreti3  cft  intcrlc- 
gatu  &  prxlcgatfl  quod  lcgari  ct  cxtranco  pot,  pflcgari  vero  no  nifi  vni  cx 
heredibus.quod  &  pr^lcgati  non  6  ipsu  dcmolrrat,  itco;  pr^ccptumis.  [Sut 
enim  ifta  fynonima^iifi  quod  vcrba  lcgati  per  pception<  ad  perfonalcgata- 
rij  dirigutur]Quomodo  niq;  pofTet  quis  dici  prxciperchoc  cftatc  capcre 
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uui  eo  acccpto  aliud  pratcrcacaperct  mhih:Errat  tgrtur  cuidercr  noSri,ct 
■Otltad  «t./.yl/n.^ri  SJacfll-quiltbctpjrvtis  mtcrlibcros  voluratc,  quau:s 
ininus  follcrme.  Dcbucruteniin  dicerc  lcruandl  cift:  illi  dcoutm  qi:*ol5- 
cio  irbitri  rainiliat  crcifcundar  coniir  nari  poflir ,  alum  vcro  pratcrcj  nol- 
lam,  non  fjliim  fi  ius  vetUS  n;fpicias,fed  cttam  li  nouas  pofleriorum  I.npc- 
ratorum  conitittitioncs.ldquc  non  modb  fi  nulli  tcftcs  adtucrinr,fcdcua.ji>a 
duu  plurcfvc«duiu  nc  (cptClttt  am  etiamli  fcptcm,dum  nc  fubfcriptiones  aut 
figiucul.t  teftium  omnium ,  altxvc  lollcnnitatcs intcrucncrint.  In  fumma, 
cft  cjiu  Jc;n  fcruanda  parcntis  voluntas  intcr  hbcros ,  at  non  taro  ab  ipiu  li- 
bcris,  quarn  abatbitrOj  qui  fi  q«a  dc  caufa  nullus  inrcr  libcros  acceptus  lit, 
niillam  ipli  lubctc  inuicem  poftunt  aitioncm  ,  vt  ca  quar  parens  difpofuc- 
rititnpkantur. 


E  R  R  O  R   SEPTIMV  S. 

De  tUufuU  drreg4'crU  in  tefiamtmc  tnter  Itbertt 
^ubtntthtgtndd. 

A  t  i  s  non  fuit  intcrprctibus  noflristam  multa  conwaintto 
abfurdacirca  parcntum  tcftamcnta  impcrfcctainterlibcros,m- 
(i  cttJinilludjddi.liin.nt  qtiod  nunc  rctiitandum  fufcipimus. 
Dc  clauiuladcrogatoria  in  huiufmodi  tcftjmcntisfiibmteili- 
g<  nda.  Stc  cnim cxiftitnanttcftamcntuUi  aparrecondituniin- 
terlibcros  cum  lollciiniiatc,  ^uth.^utd  fint.  C.  detefiam,  non  folumnon 
tolli  ipfo  iurc,  at  ncque  opc  cxaptmnis,  ne  quideru  pcr  mciiioncm  feuin- 
duftionem  cV  litturam  tcllamcnti.ftd  rcquiri  expreuam  rcuocationem,nec 
rurfus  cam  fufficcrc  mli  ctiam  i!lud  conciirr.it,  vtfjautii  fitaliud  teftamco- 
tum  pcrlcdntn  &  follciinc,  in  quo  prxtcrcjc'>ntincamr  claufuladcrogato- 
ruqna: talis  tcftamcnti  mcntioncm  tacicfpcctalcm.  ter trxi.in  +Amb.ki 
irtttrltbcrested.ttt.  ejuefumptn  e/itxcap.  i.  N attell.  107.  dr  'ifitm.tutpttftft* 
Ita  [aCad  d-t/luib.hte mirr num.i.^/ir.^r. '.($■  Altx.tn l.ncftrnm.ptn.  ttijil, 
yuoi  rrj  rt  0-  lequiittr  /indXj *yd.ltb.i.tbfr.prail.c*p.\\unnm.\^.nd  fit-Q^ 
traditio  non  plurilms  abundac  vcibis,qi:j!ncrronbus.  Illudentmpiuiu»1 
falfum  cflcjuod  volunt  impcrrc«-ta  huiutrnodi  tcftamcnta  parentum  inter 
libcros>c(lc  vcre  ac  propiictcltJi^icnta.  Quamuis  cnim  licappcllenturttiU 
dtU.tfoUi II.  w~.de  irfiam.im.  rrf.xum  macis  tamen  verc  &  fimplicitcr  telta- 
mcnta  dici  polltint ,  quaVn  vt  homo  fimplicitcr  dicatur  is,  qui  vcl  uta  mot- 
tuus,  vcl  non  niil  pictuslit.  Tcftamentaquidem  dicunturquoroainfiuntJ 
patcntihus  fubconominetcftamenti,fed  cum  hac adiedionc,«*ip"7^^'' 
&  fccundum  quid.SoIcntaiitcm  Logicidiccrcabeo  quod  cftveldiciturfe- 
Oindum  quid>non  polTe  inrcrri  ab  eo  quod  lit  vcl  dicatur  mnpliciter:in  quo 
tamcn  vidco  non  folum  prajjmaticr.s  noftros  omnium  peiiinos logicoJ 
pjffiin  <icc:pi ,  lcdctiam  mtcrpt  ctcs  prrginaticisnoftris  nonmultomclio- 
rcs.  Dcindc  quod  aiunt  non  tolli  harc  tcftamcnta  ipfo  iure  pcr  contrana« 
voluntatcm  ctfi  non  talso,tamen  ridicule  dicitur.  Ea  namquc  demumipfo 
iujrc tolli  poifunt  qnar  ipfacuam  iurc lubliftuat.  VndecJJ.  quod fcabet  turi« 
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rcgula  nihil  tam  naturalc  cflc  quam  vnumquodq;  dilfolui  co  iurc  quo  col- 
ligatum  c(h/.  mlnl  ti  mMmralt.it.dt  rtgttl.iitr.  Atquitcftamcnt.i  hxcvt  Jixi- 
nius,ipfo  iurc  no  fubliilut,  id  cfhiure  ciuilifjquoa  iis  vcrbis,i£/»«rf  fignH** 
catur,jnonfolum  li  turis  comunts  rationc  infpicias,tcd  ctiam  li  Impcratoru 
conltitutioncs,que,vt  a  nobis  probatumeft  in  pi  eccdcnttbus,mhil  aliu  J  in- 
duxerunt  nilivt  volimtasin  huiufmodi  teftamcntis  ur.pcrtcctis  dcclarata 
qutbuicunq;  non  modo  vcrbis,vcruni  ctiam  indiciis,iurc  intcftati  defcnda- 
turfolapoteftatc  iudicij  tamilixcTcifcund^,  .icpiri  ftuium  arbitri.No  igi- 
tur  potcft  ficri  vt  ipfo  iurc  tollantur ,  ncc  (i  aJiud  rcltasiicntuiii  quantuinuis 
pcrfetftum  poftca  liuc  in  fcnptis  (iuc  pct  nuncupationcm  conditum  propo- 
nattir:  qt:o  urucn  cafu  non  cft  cx  interprctibus  qui  iioditattcftamcntum 
imperfcJum  tolli  ipfo  lurc.  Tcrtium  abfurdum  cft.quod  volunt  huiufmo- 
di  tcftamcntancquidcm  pcrcxccptioncm  tolli ,  tamctli  incifitrn  fucrit  vc! 
indudhmi  a  parcntc  ipfo  tcftamcntum.  Ccrti  namq;  luris  cft,doli  cxccptio- 
nem  ei  noccrcqui  aliquid  petatcx  co  tcllaiucnto ,  quod  a  tcftatorc  ipfo  in- 
cifam  inductutnve  rcpcriamr.tanqium  qui  tfcmat  contra  voluntatcm,etu- 
fi  tcftamentum  tanquam  lcgitimo  modo  conditum  fcptcmq,  tcftium  figiu 
habens  valucrit  i\\c\y\2nAod.l.ri»flrM~.t>ttfit.f*ncttnttt.  Sicttt&  illcqui  duo- 
bu*hctis  tcftamcntis  poftcriorcs  tabulas  incidit  vt  pnorcs  fuprcmas  rclin- 
queret,cum  priorctcftamcnto  dcccflilie  intclligitur,  /.  tjttt  tx  Itktru.  n.f. 
ttjitmenr»  vt'f  nonftcttt.  D.  dt  btncr.peff.fecHnd.  tttbul.  Q^j  >J  cniin  potcft 
maius  indicium  clle  mutat  r  voluntatis  quam  li  tcftainciitu  u  vcl  incidatnr, 
vel  mducitur  ?  Idcoq;  nun  irum  is  cuius  nomen  in  tcftamcnto  voluntatc  tc- 
ftatorjs  pcrduclu  cft,  licut  ad  adcundi  hcrcditate  lurc  ciuili,m  Sc  arl  pctcn- 
dam  iurt  prarc  rio  bonorutn  politfsionc  fci  iptus  non  intclligitur,  q.  a  nui» 
noincn  ciuslegatiHsinqjiit  Iulunus  in  l.finmferiptu.Z.u  ttttttm  eod.ttt.Q^nA 
crgo  ncc«r(Tc  clt  aliudhcri  tcftiniciitum  ad  aiitfercnJa  ci  hcreditatcm  vcl 
bononim  polfcflioiiem,  quain  cx  co  ipfo  in  quo  fcriptus  cft,confcqui  nun- 
qui  p  fli:  i  Tunc  enim  folct  poftcrius  teftamcntu  clfc  nectfljrium  ad  prius 
rcuocanduiiitcum  prius  talc  cft  cx  quo  vcl  adiri  polfct  hcreditas  vel  bono- 
rum  poftefiio  pcri,li  aliud  tcftamcnMm  pofterius  nullum  elfet.priufq;  om- 
nino  cft  vt  tcftamcntupiimum  aliquod  cflc  oportcat,  quim  vt  dc  (cctindo 
tractctur.  Adco  vt  ncque  vlla  prohatio  a  legitmiis  hcrcdibus  exigcnda  fit, 
quod  fuprcinas  tabulas  quas  folas  hibcbat  tcftator  inciderit  vcl  induxcrir,vt 
intcflatus  morcrctur.  Qua  cnim  alia  mcn:e  poffct  vidcri  :d  feciiTc ,  ciim  id 
fcccrit  pcr  quod  tabulc  qti£  in  id  vfquetcnpus  valucrant,  dcfurint  valcrc/ 
"Ncc  cft  contrarium  quod  hanc  voluntatis  probati  jncm  cxigerc  vidctur 
Paulusad  Papinianum  mi.vt'.  Xy.dthit  <j»ttnttfl*m.  dtltnt.  \ rbi  fcribit  in 
harc  vcrbn,/r</  fi  vt  tnttfidtnt  mererttur  tnudtt  tabulAt ,  f*r  hic  adprebttmeitnt 
bt,  tjttt  ttb  tnielimtvtnire dtfidcrant  fcrtptt*  AtttabttHt  hertdt  M.  Obfcruan- 
dum  namq;  cft.  tractart  co  loco  dc  tcftatorc  qui  pltiribirs  tabulis  co Jcm  c- 
xcmplo  ftriptis  vnas  cx  iis  ih  publico  depofitas  abltulcr.it  &  dclct«crat,alias 
vcro  intac!tas  rcliquerat  cx  quibus  tamcn  pcrindc  atq;  cx  ablatis  dclcrifuuc 
res  gefta  dccbrabatur.  Proindc  non  pr.tcrat  ex  vnaru  n  incifionc  vcl  indu- 
crionc  condudi,at  neq;  coniici ,  quod  intcftatus  dcccdcrc  voluiflct.cun/ a- 
lias  cxtav c  fufhccrctjVt  tcftatum  ctimdcccdcre  voluiffcac  dcccfsifsc  apparc- 
rrt.  Siquidcm  ncmo  dixcrit  nctdfariaclTc  duo  cxcmpla  tcflamcnti  vtquis 
teftatus  decclsifsc  intclligatur.Probationcm  igttur  voluntati1.  dcf.incti  bcnc 
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Paulus  cxi^cbat  vt  fcriptishcrcdibus  hercditas  auocarcrur ,  nimiru  ticjtutn 
iiulij;iits  i.utin  t*bnlu.i6.f.vli.D.d*  '»» 1**  vtmdtgn.  in  coqjcum  PapinU- 
Do  conuenicbat,vt  cxplicauiinus^/ilr.i&^ntrfl.rif .16.  Mintis  vcroobftat 
Iquaiuquani  hoc vnum  intcrprctcs omncs tcicllitjquod Nouclfa  Ijltmtiiu 
conlkitutio.  107.  *D/  ttn*m.imperf.  c*p.  1.  quamuis  locjuatur  dct*ftatTicnto 
ruuipcndo,rcquirit  taiuen  aliud  Uvtum  clle  tcftamcntum  idquc  pcr/ectum. 
Ncc  cmm  Itiftimanuscum  cafum  traUac  quo  vtrumqitc  concurrat  vt  tcfU- 
tor  St  fcripturam  tcltamcnti  ruperit,  cValiud  pr«createftarncntumfccc- 
»11 ,  quali  vtrumq;  concurrcre  lit  nccciic ,  aut  faltcm  poftcrius  tcftamcntura 
jntcrucnirc  ad  fcnptunm  priorcm  mtirniandam:  quomodo  intcrprcto  ar- 
bitrantui :  fcd  duos  caius  dtftiiic>uit,qiioruin  altereft.  Si  ea  ftript^ra i]uim 
parcni  intcr  libcros  teftamcntuni  cllcprimiim  volucrat  poftmodum  ab  co 
iupta  f;t  vcl  quod  >dcin  cft  (iuc  incifa  iiuc  mdu^ta,c\  cancellata:  Altcr  vcrb, 
»i  aliud  tclumcmum  patcr  kcerit  loUennircr  ac  iurc  pcrfcccrit ,  vtroque 
autciiicaluctuinfihorumaltcrtittum  duntaxat  interucncrit  ,  vultluftinu- 
nus,cjuod  nollc  non  potuit,vt  prior  illa  fctiptura  quar  alioquin  valr.ura hic- 
rat  otiicto  arbitn  familiar  crcifcundat  iiat  prorfu»  manis ,  inutilis,  nulliuf^ 
n.oinciiti.  Ncc  magis  rcquirit,tanquam  quid  ncccflarium,  vt  fa&umtitfe- 
cundum  tcftamcntUineocalu  cjuo  fcripturam  patcripfc  rupcrit  ,ciuam  W 
lcnptura  rupta  litcocafu  quo  patcraliud  fcccrk  tcfiaiuentum  :  qoiuinen 
cafus  nulla.n  apud  noftros  mtcrprctcs  rccipit  dubitationc.  NoncnimqiK- 
aJmodum  cxiijuiit  vtad  indtictioncin  tVcanccllationcm  prioristcfuit  cnu 
acceJat  auti.ntJs  poltcrions  pcrfccli ,  &  follcnnitcr  compkti.  Itac  cootri- 
rio  audcnt  cxigci  e  vt  ad  p<dkrioris  tcllamcnti  potcftatem  acccdat  inciliuJi 
canccllatiopi  ioris.  Cur  cnimaut  quonamcoLrc  rccjuircrcnt  ninip''Cf1" 
jt  o*aui  &  thaitam  prioristcftamcnti  impcrfectiracio  alio^oltcnutccot|i 
pcr  ccto  ,  cu.u  pcr  poftcrius  tcftamciitum,li  inodb  itirc  pcrtc  Jtum  fitiniui' 
p^.turpnusipfo  niiccti.nnquodipfjiurcvaluit,  taman  charta.11  tcnpta- 
ia  nq;  prions  tcftamcnti  intactam  illibata.:,ii;tc!'atorrcliqiicr!t.  Sfr^"*" 
rt.lniUi.tjuib.inid.ttllAn:.tnptm.l.\.(^  J.I).  de  f  t*fl.  rtpt.l.fi  qou  pwfty 
'D.jd  bC.  Trtb'U.\A  hanc  I.iftiniani  fcntcntiam  tiiiiic  tatcbitut  faiicquifq*1 
vciba  coiiltiti  tionis  lcgtrc  ac  pondcrarc  v.dct.  Scdm  hoc  quoq^&qturt" 
loco  mtcrprctcs nvftri  crnnt,  quod  p<>ft«u.s  tcliaiucntum  quantuniuisfc- 
ptctn  tcibuin  lijjiiis.cjrtcnfij;  fullcuiubus  omnibus  munitum  non  alttcr  h>- 
bcm  pro  fatis  pcrtccto  validoq;  ad  prius,quair.quam  prorius  inu.iliJi"T,r<' 
uocaiidum,ncc  fi,  quod  maqis  cft ,  pnoris  tcftamcnti  fcriptura  chartau/,  ru- 
pta  h*t,qu  am  li  liabcat  clauiulam  dcrogatoriaia,  pcr  quain  priori  tcftamcn- 
to  cxprciliin  dcrogatutii  rcpcrutur.  QutJ  enim  conimune  habct  cuin  po 
ftcrions  tcftamcnti  perlcclionc  quod  claufulam  dcrogatoriam  vclaliquam 
lubcat  vcl  nulla.u.''  Aut  quis  crcdat  magi»  clfc  neccilariani  claufulaaictcro- 
fjatoriam  ad  rcuocanduui  tcftamcntum,  quodtalelittamq;inftrraum  vtra- 
1  c  tcftamcnti  valcrc  numqua  poflit » quam  ad  rctiocandum  tllud  quod  iure 
pcrfcctum  fiicrit ,  &  ex  quo  tam  adiri  JicrcHitas  quam  bonorum  poifcfsw 
pcti  potuifsct.'Quo  plus  cnim  virium  quid  habct  (iuc  tcftamcntum  iHo<i  lu, 
liuc  quid  aliu  J,  tanto  diftlcilius  cft,  vt  mtirmart  rumpiquc  ]Kjflit.  Scd  &  » 
quiscafus  cit  in  quo  prius  tcftamcntum  non  alitcr  tollatur  pcr pofterifs. 
quam  fi  prions  mcntio  fpccialistacta  lit,  qualcm  cafuin  apud  mtcrprctc» 
lactlius  cft,  q»jam  apud  prudcntcs  mucnirc,  vt  m  fcqucntibus  mccinus,noo 
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ideo  tamen  minuspcrte&um  viderttcftamcntum  potcft  qt:od  non  dcrogv 
ncnt  priori  finihtl  nili  formam  teftamenti  extrinfccam  »  &  fhncnmtitcm 
fpc&emus  :  fcd  ob  eam  duntaxat  caufam  nulluis  momcnri  cft  It  tiitcrpicrt- 
buscredimus  qubd  tcftatoris  fui  voluntatem  non  habcrc  intclltg.itur,  t ■» 
quaumen  pendct  ac  xftimandacftprarcipua  vis  tcftamcnti:  defcrtufque  il- 
lc  cft  voluntatis  non  follcnnitatis  >  dtiectus  inquam  voliinutis  non  cx  p ir- 
tc  fed  in  totum,  vt  proinclc  umetli  dc  tcftatncnto  rationc  voloi   r  .  rpcs». 
rcfto  fcntirc  quis  vcltt ,  hocumcn  cafu  non  ram  impcrfeclum  tcftamcn- 
tuin»  quim  ncc  cccptum  dici  dcbere  vidcarur.   Errandi  tamcn  occjlif  •ncni 
interprctibus  prxbucrunt  verba  conftitutionis»  qux  lic  concepu  fimr,  qua 
(i  vclit  lultinianus  cxprellam  ricri  pnoris  voluncjtts  mcntioncni,rum  qtto- 
quc  cutn  follcnnitcr  iaclum  eft  pottenus  tcftamcntum.   Sic  cmm  conftt- 
rutio  habct.  H it tmm  cinttdimns  «w  mgrrt  hictpfnmtxpr fiim  figntfcmn 
Itm  /«*  prmftmtm  ttfitnm  ftpttm,  <jni*  ttftftctrtt  qntndmm  tmlemvfilnntn 
ttm,  nontmmtn  t*m  Vdltrt  vlttrms  vn\t,\ed  rurfum  vnh  m!t*mf*cere  r>r  hnne 
mmt  tn  ttfimmtmi  ptrfttli  fmctmt  imnt*  itfi*mtnimm  b*btnre  fign*,  *n:  n 
mnfcrtpt* perfrS*  volnntmtt,  vtdtrt  tnm  dtfnntlnm  eflt prtoribni  ii.firmu  f*- 
fitt  exfcnnd*  ttm  fecmndnm  tmptrfeUnm  ttflmmtntmm  mu:  volnntmtem ,  dt- 
(pxfttttnt.  Scd  obkruare  dcbucrunt ,  quod  non  obferuarunt,  vcrbl  confti  - 
turioms  aJ  eom  cafum  pertincre ,  quo  teftator  inccpcrit  a  pri'<ris  volunta 
us  rctiocationc :  quod  cum  rit  iatcor  non  fufriccrc  illam  rcuocationcm  nilt 
altj.i  ctiam  tcftxncijrum  liat,  quod  fit  pcrtctum.  At  fi  tcftator  inci- 
ptat  i  fccun  lo  tellamcnto  pcrtcCtu  vt  rcuocct  prius  quod  cratimpcrfc- 
ctum  ,  dico  nullam  clfc  ncccffariam  fpccialem  reuocarionc  n  prtorisvr. 
lunratis.  Etratiocft  quia  tntciutus  dcccderc  non  potcft  qut  dcccdtt  cum 
teftaincntu  periccto.    Vohmus  autem  illa  qux  tcftamcnto  pr:orc  iinper 
lecto  contincbaturnuinquam  incofuit  vt  pottteritvalcrc  alio  iurc ,  quatn 
voluntatis  intcftatt.   Hoc  ipfo  igitur  q-.tod  fccundum  tcftamcntum  fit  & 
perricitur  follenniter,  priorcin  illam  voluntatcm  fatis  fupe'rquc  rcuoca- 
tam  intelligi  ncccflccft  ,  nc  alioqui  cucniat  vt  idcm  patcrtcftatiis  fnntil 
Sc  intcltatus  decclstflc  vidcatur  ,  quod  tamen  non  magis  p:>rcnti  iimr 
hbcros  tcftanti  pcrmifsum  cft  quam  cxtciis  paganis ,  fi  non  aliquanoua 
&  ha^tcnus  maudttt  confututio  incam  rctn  profcratur.    Neque  ctr  n 
vcrendum  eft  ne  cuadat  incodicillos  tcftamcntarios  ,  quomodo  cucni 
ret  tactis  ante  tcftamentum  codicillis  ,  Si  co  tcn.pcrcquopircrfamtlia^ 
nondu»  dc  tcfuncnto  iactcndo  cogiubat  ,  fecutoqtic  poftca  tcftamen- 
to.  Quocafu  codicilli  vtique  per  fubfcqucns  tefuir.cntum  conlirmati  vi- 
dcrentur»  hctiquc  tefumcntarij  qui  antc  tafti  ritcrant  unqinm  abintc 
futo  pottus  valit  in  ,  licct  tcftamcnto  fpccialitcr  confirmati  non  cf- 
fcnt  ,  vt  a  Scucro  &  Antonino  contra  Paptni  ni  fcntcntiam  rcfcrtptum 
fjilfc  rcfcrt  Iuftinianus  in  f.  tmmmm.l nflitnt.  dt  ctdictli.  tmntl.  I.  mntttm 
hml/u.  y  D.  de  mr.  ttdtttU.  Nam  dtucrfitatis  ratio  cuidcns  illa  cft,  quod' 
multo  tactlius  fit  \t  codicilli  tanquam  ab  intcftato  faAi  cuadjnt  in  cr> 
dtcillos  tcfumenurios  proptcr  factum  poftca  tcftimcntum  ,  qv.tm  vt 
tcfumcntum  impertectutti  euadat  iti  codicillos.    Codicilli  entrh  ab  ini 
ttoractt  vtvalerenttanquamcodicillifemperulcsrcmanentf  &c  quodno- 
uatn  Alatn  qualiutem  induunt»  vt  fiant  tcftamcnurij  »  rit  ex  ncccfEtate 
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proptcr  factum  quandocunquc  poftea  tciumenrum,  quod  non  magispau- 
nnyvt  ij  anteriores  codicilli  valeant  ab  uueftato  quam  vt  intcftatus  oeccfit- 
rit  is  qui  tcfiamentum  follcnnc  racic.-ud.>  voluit  dcccdcrctcitatus.At  impcr- 
fectu  u ftamentum  j  patrc  tacium  iittef  libcros,ncc  valuu,ncc  potuit  vaicrc 
vnq.iam  iurc  codiciilorum  .  ncquidcm  q  ijfi  ab  intcfla-o  lactoru ctiifi  po- 
lusqumq;  tcilcs  adhuitcmulto  tttitfUi  ii  notot  liucrucncrint.fedtatumiu- 
rc  cuiuflibct  vltima-  voluntatis  tntcftati,  quonia  patcr  qui  tcftari  voluitcaq; 
fui  voluntatcin  tcitamcntuappcllautt,  nihtl  minus  cgit,quam  vt  faccretco- 
dicillosliuccx  tcitamcntoiiutfab  intcttato ,  ii  nocxprcuim  adiecerit  dau- 
fi!lacodicillarcui,qi'a  non  adicctafubintclligi  numqua  dcbcrc  probauimm 
in  primum  huius  Dccadii  Errorcm.  Qua  cnim  voluntatcmabintcflatodc- 
ccacudi  habcrc  potnii  is^quitcltamcntum  fc  facere  putauit  nccnili  dc  tcfta- 
mcnto  facicndo  cogitauit  ?  Vlirum  crgo  non  cft  huiufntodi  teftamenru  ira- 
pcrfcctum  non  cuadirc  in  codicillos  tciiamcntariosob  id  foliim  quodpo- 
llcafactum  litaliud  pcrfectumq;  tcltanicntum.  Prius  naq,racicndumetict, 
vt  cx  tcfiamcnto  ticrcnt  codicilli  &  quidcm  tanqua  ab  intcftato  facii,quam 
vtafTumcrctna  uri  &  qualitatcui  illa  tefiamcntariorum  :cum  priusutcllc» 
cV  clTc  quid ,  quam  cffc  qualc.  Porro  li  tcliamcntu  illud  impcrtccliiratacto 
altopoltcnorc,  pcrtcUoq;  tcftamcnto  valcrcno  potclr,ncq,tanquirelti- 
incntum  ,quiaclt  imperlccium  »  ncq.iurecodicillorum  liuccx  tcftimcnto 
fiucab  mtcltatula£toru,quta  idtcltator  non  vohut»ncq-,  iurc  vltimzvolun- 
tatis  intcltati,quij  teftamcntuni  follcnnc  adclt,quamuis  nulla  111  poltcnoie 
tcft Jincnto  lacta  lit  mcntio  prioris.  Q^.rro  cur  non  rcuocatuui  dici  dcbcat 
prtUS tcftarnentu  impcrfclcuin  ctiafi  pcr  poltcrius  no  fucritci  cxprcfscde- 
rogatui.  ?Aut  ad  qi^uinrodtlic  potcltdiLcrcnoclu,  rcuocatum,h  nihiloint- 
nus  effc&um  nullum  habcicpotcli.'DiccsloitjHi,-,I:iiino  dcbcrc  fuum t«- 
tiri  crtcctutn  quafi  pultcnorc  teftaincnto  inutili  cxiltcntc  pr<  ptcr  vi.iifc 
poteftatcni  tacitss  lilius  claufula:  dcrogatoriat» qua  Doclorcsi  oUriiotifta- 
mcnto  illo  pnorc  quatumlibct  impcrlcclo  fubintclligi  volut-  Hoc  cnimeur 
quodaiuiu.Poflcriustcltjmi.niu  licct  oiiincs  lubcJt  lollcnniratcs,idcoti- 
incn  non  valcrclaltcm  quatumad  hunccrlcctum,  vtrcuocetprius,quddet 
patcr  dcrogjllc  vidcjtur  cum  prittsinter  libcros  tcitatusfuir,  nilieuiupno- 
ns  illius  voluntatis  ctprcfliu)  pa-nitcrct.  Scd  rcfpondco  no  niii  abfurde  hof 
dici  poltc.  Priinumquiaquod  intcrpretibus  placct  dc  claulula  dcrogjton» 
vtpoficrioris  tcltjmcnnuiiicx  validitatem  iuipedirc  pofsit ,  mcruiiifijm- 
nium  clt,vt  in  fcqucntibus  dictmus.  Dcindc  quta  vt  maxime  id  vcruui  cf- 
fct,co  tamcn  duntaxat  calu  locum  habcrc  pottCt  quo  prius  tcftamcntum  cf- 
fct  factum  m  quo  daufula  dcroijatoria  vel  contincrctur,  vcl  fubintclligcre- 
rur.Na  vt  per  ca  fcriprura  no  mfi  lurc  inteftati  valcrc  polsit  pcriiiittatur  pa- 
tri  aut  alij  cuilibct  lcgcm  libi  diccrc  uc  pofica  tcfuri  vtilitcr  pojstt.li  nocx- 

Etcfsim  dcroget  prioi  i  voluntati  ab  intcftato  facta:,  prorfus  nouu  cft &  antc 
anc  dicin ,  inauditum.  Potcftas  namq,daufu!xdcrogatonz  ii  quacfttota 
virafumit  cx  viribus  teftamcnti  inquo  vcl  txprcfse  vel  tacite continetur. 
Adco  vt  li  talc  teKamcntum  non  valcat,ncq,  valcrc  pofsit  dauful*  deroga- 
toriaincoadfcripta.  Nc  alioqui  cucnut  vttcfuincntuminrcliquisoinni- 
bus  nullum  ad  hoc  folum  prohciat  vt  tcftart  quodammodo  intcrdicatur  u- 
bcra  tcftamcnti  faftionc ,  hadcnus  laltcm  nc  nm  iacilc,  aliud  tcftamentura 
faccrcpofsittquodtaincntanto  mimls  unpcdiri  oportcrct»  quantoma|is 
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cffct  nccche  vt  ticrct ,  priorc  non  fubfiftcntc.  Dcniquc  abfurdum  cft  vt  pcr 
voluntJtctn  intcftati  prxccdcntcm  irr.pcdiatcr  vahditas  poftca  ta£ti  tcita- 
mcnti  >  quod  fuas  omnes  habrac  follcnnitatcs.  Atqui  ccrtum  cft  hutufmodi 
tcftauicntt  parentum  impcrtccta  intcr  libctos  ncnfolumn.mvaicrc  nili 
iurc  vki.nx  voluntitis  intcftati ,  fcd  ncquc  co  iurc  valcrc  pofsc  nili  contir- 
mcniur  &  adiuucntur  pcrcfficitnu  arbitn  ta  .lilix  cicilcmdx,  vtftiprapto- 
bauimus  cx  l.filt).  i6-&  l.vli.C.f*mii.erctfc.Quomodv  igitur  impcduc  pof- 
funt  nc  valcat  poftca  tacrum  tcftamcntum  pcr  quod  nofl  tucnt  tali  volunta- 
ti  cxprefsim  dcrogatuin  ?  Si  cnim  famiiix  crcifcundx  iudiccm  &  arbitrum 
fumi  ncccifc  cfr ,  ad  taJcm  intcftati  voIunta:cm  continnandam  •  ncc  m jior 
potcft  cifc  ius  claufulx  dcrogatorix  qux  fccundum  intcrprctcs  taciic"  fub- 
intclJigitur  in  huiufmodi  voluntatc  quam  li  cxprelfa  cllct ,  ncc  rutfus  maior 
clTe  vis  claufulx  cxprclfx,  quam  principalis  lptras  volur.tatis,  cuius  rctmcn- 
dx  gratia  claufulam  iftam  dcrogatoriam  adiici  nportucrit.  OilUlino  confc- 
qucnseft  vtnullum  cfFcftum  habcrc  dcbcat  ca  claufula  dcrogat..rn  priiis 
quamacceptum  lit  iudtciumtamilixcrcifcundx.  Quo  admilloiliud  ctum 
ht  vt  non  pofsit  impcdirc  ne  intcr  fratrcs  fumcndus  lit  arbitcr  ramilix  crci- 
(cundx,qui  hcrcditatcm  intcrcos  diuidatcx  tcframcto,  quod  nos  pommus, 
&  poftea  &  follcnnitcr  faCtum  ctfe.  Tunc  cnim  fumitur  arbitcr  tjnuli  r  ab 
mtcitato  crcifcundx,cdm  ex tcftamcnto  diuidi  hcrcditas  non  potc't.Prcpo  • 
ftcrum  igiturcftvt  arbitn  fainilix  crcilcundx  oflicium  quod  voluntatcin 
iliam  intcfuri  tucri  pofsct  fi  ab  intcftato  diuidcnda  clkt  hcrcditas, 1mpcd1.1t 
ne  filuii  p,ts  t  aibitcr  ad  diuidcixfam  cx  pofrcriorc  tcftamento  eoQt  pcrfc- 
cio  hcrcditatc  11.  Vt  vcro  arbitcr  fumptus  addiuidcndam  cx  tcftamcnto 
hercditatem  tueatur  priorcm  voliintatcm  iurc  intcftati  ,  manitcftain  unc 
implicat  contradtctioncm :  Scd  illud  magis  vt  tucri  dcbcat  cl Jufulam  dero- 
gatoriam,ctnm  qu$  cxprcfsa  fucrit  in  pnorc  illa  voluntatc:  li  pcr  cam  clau- 
lulam  ttiturum  cu  vttclumchtumiiutiiqujin  valuilfc  intclligatur,  quod  ta- 
mcn  iam  fucrit  coniirmatum  non  modb  pcr  lcgem  cx  inftanti  mortis  tcfta- 
torisy.fcdctiam  pcr  adinoncin  ,  adcoq;  pcr  iudtccm  ipfumcV  arbitrum  ta- 
milic  crcifcundcad  diuifioncm  cx  tcftamcnto  tacicndam  datum:  Siquidcm 
apcrtifsimum  citncquccxtcfumcntohcrcditatcm  diuidi  poiTciicq,arbirru 
in  cam  rcm  dari  quin  tcftamcntum  tucritconfirmatum.  Poftquam  vcro  fe- 
mcl  confirmatum  tt.it ,  qua  tandem  artc  vcl  fubtihtatc  afscqui  potcrunt  m- 
tcrprctesvt  aiius  arbitcrdandu»  fit  ad  diuidcndam  ab  intcftato  hcrvdiu- 
tcm,  qui  claufulam  dcrogatonam  ln  tcftimcnto  imperfcCto  adicctamtucri 
dcbcat  cum  rchqua  omni  voluntatc  iurc  voluntatis  intcftati  adcxtingucn- 
dam  vim poftcrioris  tcftamcnti,quodiam  ctfcctum  fiium  plcnifsimum  ha- 
buerit?Et  fanc  fi  vcrum  cfsct,  quod  volunt  intcrprctcs  daufulam  dcrogato- 
riain  quara  in  tcfumcnto  parcntis  intcr  libcros  fubintelligi  aitmt,  eam  vun 
habcrc.vt  poftcnus  tcftamcntum  quantumuis  pctfectum  &  follcnne  iinpc- 
diat  ne  valcrc  pofsit  nifi  prior  voluutas  cxprcfsim  reuocata  fit  >  fcqucrctur 
fiquid  in  cotcftamento  poftcriorclegatum  vcl  fidcicommifsi  tituloreli- 
ctum  cfTct  cxtraneis  perfonis,nc  quidcm  id  valiturum.  Quoties  cnim  tcfta- 
mentum  ipfum  non  valct ,  pre fcrtiin  vcrb  defectu  voluntatis,  &  ca  decau- 
/a  quod  is  qui  tclUtus  dictttir  nullomodo  tcftari  volueric  ,  quts  dicatvalc- 
re  pofTc  legata  vcl  tideicommitTa  in  eo  tcftamcnto  contcnu  ?  N am  ctfi  tc- 
ftauicnturn  ab  iniuo  valuifTct,  U  tajncn  poftca  dcftituerctur  nou  adiu  ex  co 
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|)(.TC(litatC»1cgaU  cjuoquc  5c  fidcicoiiimifu  intercidcre  ncccfleelfct  quru- 
mcnalicjuando  \  aluillcnt././x  ntmo.y.D.it  1tfl4m.tm1tl.l  et  fndm.i^C.itf- 
ittt.  Atqui  nc  ipli  quidcm  intCfprcta  audcnt  hocdiccrc.  Ilta.T  cnimcuu- 
lulam  Jcrog.uonam  idco  tantttm  comnnntfcuntur ,  &  fubtntelligt  volunt 
m  liuiufmodi  tcJlamcntis  impcrfcrits.vt  conferucnt  priorcm  patris  imcr  li- 
l>cros  voluiit.ircm ,  non  ctum  vt  quantum  ad  cxtrancas  perfonas  dcflruint 
p  .ltcriorcm.Cur  ciii  u.aut  quomodo  dcflrucrent,cum  ft  cjuid  m  priore  illo 
ultamcnto  impcrfcto  cuuliilam  dcrogttoriarn  habctccxtrancisreuctum 
ciict>corarn  icptibus  faltc.uquinque:  multomagis  fi  fcptrmadru>flcntto- 
idvalcrc  Uifttnianus  v«  lucnt  diff.  A/W/A107.  tsp.\.dfii?l*i*»*ftrf- 
vndc  fumptaclt  i<fl.  Amh.fitoi  fmt.Q.dt  it  j?*i».Qmdtii  crgo  ntulto  magit 
Valcbunt  caqux  rcltcta  luit  intcll.nr.cnto  iuritrac  follcnnitcrpcrfcCtofCum 
i^iturca  qux  ut  poftcriorc  tcflamcnto  pcrfe.torclictafuntcxtranen  omni- 
uiodo  valcant,  Litendum  cft  in  ncccflarium  antcccdcns  ipdbm  cjuoouete- 
(Urucnturn  valcrcncqucpoirc  vircs  cius  impcdin  cx  folap  .uftatectiutulx 
dcrog.uonx  in  pnorctcltamcnto  impcrrcwto  proj^tcr  folos  liuerosfubut- 
tcllc.tjr.  ltaquc  tic:  vt  p.  .llcruis  tcAamcntum  follcnnc  partim  valcattfcilt- 
cctquantum  adextrancos  .partimnon  va  eat»  fcilicct  quantuuiadubcrc<r 
quod  tamcn  lucrit  pcrablurdum.  Quamuis  cnim  dc  tcicamcmo  irnpfl^ccto 
vcrc  dicaturvoluntatem  in  co  dccbraum  dcfcndi  qiianruni  ad  Itbtr*non 
autcm  auantainadcxtrancos.  difl.l.vh.C.  fmmL  trttft.nc  tamcn idaMSt- 
dum  viiicud<.bc.it,»acit  quodctiam  quantum  ad  libcros  dttcndiruriiiicui- 
teftati  nou  tx  tcltamcnto »vt  proindc ooncucniat  hoccani  quodm  IfJ 
rtoic  cuenirct,  vtpaterpro  paitc  tcltatus ,  &  pro  partc  intcflarus dcamtTc 
vidcatur.N.m»  Sc  qiutcnu»  dcfcnditur  iurc  intcltati,  non  tamcn  fola  volun- 
utis  p  .tcftatc  dcfcnditur,  fcd  oflicio  arbim  tamilix  crciitundx ,  cuiusetttn 
adiudivati  >nibus t.uicndis-  fequi  voluntatcm  tcftatoris,  cumquc  iudictum 
ramitix  crcifcuii.iariiun  Iubc.it  locumnifi  intcr  cohercdcs  ,  ab  intcftatoan- 
tcmcxtr  incns  nc  110  hcrcs  ellipoffit  ,quu  hcrcdius  non  nilitcftamcnto 
C  <tr.iiic.s  d  itUi  .  l.hfreddM.  «.  £,  dt  ptil.tonuexi.  apparct  non  tam  cxalicjua 
vclxqmutc  ,  vcl  Jiiipcratoris  voluntatc,  quam  cx  nicra  ncccfsiutetieri,vt 
voluntas  tcit  iiiicuto  impcrferio  dcclarau  quanrum  adcxtraocos  dcftndi 
UUUotnodo  poiMt.  Ai  fiquisccotitrariodiccrc  limilitcr  vcllct,  cx  pcrtcero 
tcflamcnro  quod  jutcrp  >ll  imiH-rfccTiuii  fcc:iic:,tucndam  cftc  voluntarcm 
ouantuin  adcxtrautos,  non  ctu  11  quantttm  ad  libcros  ,  proptcrclaufulam 
derogaMrum  ,  qux  quaiuum  .1.  iibctos  rvm  quantum  ad  c.xtrancoJ  fubm- 
tclUgerctur  :  faccrct  ilicpatrcmpropjrrcteAatuin,  pro  partc  lntcflatum: 
quodiuris  rationon  pcrmittit.  Etconfcquentcr  diccndum  cfl  dauiulam 
dcrogatoti  im,  qu.c  Oon  potctt  fubintclligi  ad  impcJicndam  vim  poltcno- 
ris  tclutiicnti  pciUvti.li  quid  fortc  in  eo  rcli&um  lit  cxtrancis,ncc|uelibc- 
lorum  fauorc  (ubintclligi  doberc ,  vcquantum  adcos  pcrtinet  maiorprto- 
ns.quam  pollcrions  \oluntau*ratio  habcatur.Addamus.li  claufula  iftidc- 
rog.itoruin  parcutis  tcflamcnto  intcr  libcros  impcrrcdo  fubintclligenda 
cilct.  tuturum  vtad  validandum  pofterius  tcftamcntum  non  fufticcrct  fa- 
c;Uju  cffc  in  co  fpccialcm  &:  vxprcjfaiu  prioris mcnttoncm,  nifi  ctiam  ipliu» 
claufuk  dcrogaturia:  mcntic»  &  dcrogatio  cxpreffaiacta  piiiMiinritnr  P 
cuun  vt  plunmum  cor.cipi  fyJct  claufula  dcrogatorta.Nc  ahter  poftetius  te. 
flamcntfl  valcic  pofsit.quatn  li  lta  fattum  lit.vt  ipforu  vcrbortl  quibus  con« 
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«epta  cuufjlacftcxprcfsa  conrincitdcfig>n»ti  mf  &  rclatloncm.  Qucinodo 
autc  k  delignart  prMfctcl  uilula,  qu<$  tarwum  l.irtintcllcticlfct,  ncc  vfquani 
cxprcifatuillc-''Sed&  cttmalitci  atqi  alucrconc:p>  loleat,  quotics  cvpnuu- 
tur,quenl  obfecro  pot  crtV  foraiiila  hiiiuf  iiodi  clauf  ilc  fubintrilcdix?  Qiiic- 
•furacnimfubinr.clltgitui,folct  cx  e  >  xlliman  qu  >1  cxprefTtim  clfc  cojoii- 
rct:  idcoq;  JjnccpcrJiiiinationcincoiiccrcqois  p  (Ti\q  :i  i  exprinn  potuc- 
rit  prectsc,i.quid ommno  expr.rir.mis  hicrit  reftitor,fi  nilul  fubinrclligi  vo 
luiin.t,plancn6v:dc  i  <•]  lid  fubintelligerc  pofsimu*.Subintclligimjs  cafum 
fublrttutionis  vulgaris  in  p  ipillari  cxprciri,&  onrra.cafutn  pupillans  fub- 
ftttutionis  in  vulgari  cxprciia  p  oft  Diui  Vtirci  &  Vcri  conltinitio<}'*,jc  q.ta 
ia  l.mmhat  tmrt.  4  .Y),4t  vul^.tfr  purf.fubjl.l.quumHU.  ^.Q.it  tmpub.  q 
triulquc  fubftttutioiiis  tormula  co  taque  cfl  fcmpcrq  ic  eadcm,liltc.n  qu.ita- 
tu.n  ad  vim  &  potcftatem,quotic*  cxprimitur.At  daafufc  dcrogatonc  uul- 
la  cll  ccrta  fbrmula.nunquam  igimr  fubintclligcnda-.maxiincintcftamcnt.) 
imperte&o,cum  ncque  in  eo  quod  pertectum  cffct,f:ibintcl!tgcrctiir.  Nam 
in  tcflamcntis  pertectis  nihil  tnnouatum  eft  nc  quidcm  mrcr  libcros ,  quia 
necruitncceiTcfuflicientelibcris  iurc  communi. 


ERROR  OCIAVVS. 

Dt  ftnttutiA  &  rttnnt  Auih.htt  initr  hbtrcs.C.dt  ttjtatu. 

N  v  m  illud  mirum cft,  nccJum  a nobis  in inroxima difpuratione 
cxplicairum,qiiod  fupra  rclatis  vcrbis  tfiutH. i07.it  itftam.imprf. 
cjp.i.  vndc  fumpta  cft  ^Auth.  hot  tnttr.  C.  dttt/Um.  Iuftmianus 
conftituit.  Ad  rctiocandum  tcftamentiim  impcrtc Jtum  a  parcntc 
uner  libcros  condttum  raon  futriccrc,vt  parcns  ipfc  dixcrit  nollc  fc  cam  fcri- 
pruratnvhcriuj  valcre,fedhoc  prartcrca  cxigi ,  vtaliud  raciat  idquc  pcrfi- 
chun  tcllamcntum ,  (iue  in fcriptis,liuc  pcr  nuncupationcm.  Hoc  cnnn  cll 
quod  imcrprctes  noftros  maximc  prxcipitcs  cgitin  hunc  crrorem  ,  vt  crc- 
dant  in  tcftamentoparcntis  impcrtccto  intcrlibcros  claufulam  dcrogato- 
riamfiibintcJligcnaam  cfTe.  Sic  natnquc  ratiocinantur,fi  clauftila  dcroj» ito- 
rta  in  ciufmodi  rcftamcnto  non  fubintclligcrctur ,  forc  vt  fufficcrer  pnofcm 
voluntatcm  quximpcrteeta  fut<Vet  colli  pcr  contrariam  volunt.itcm,cv<ani- 
ms  li.uilitcr  1  nperfcctajicutck  pcrfcctumtcftamcntunipiiuspcrpoltcrius 
arquctollcrctur,  vtcadcm  fcrueturproportio  tcftamcnti  imperfccti  adim- 
pcrtcctum,qinr  pcrfcfti ad  pcrtcc tuni  fcruarctur.  Claufula  cnim  dcrogato- 
ria  hocfaccrc  videtur,vt  fit  ncceffariu  poftcrius  tcftamcntum  pcrtc\!tu,qua- 
doqutdcm  nectiftamcntopcrfetfto  contcnta  illacft.fcd  cxigttetia  ,  vttcfta- 
mcntu  illud  poftcrius  &  pcrfcctum  fpecialc  contincat  dcrogatonc^  claufufx, 
n.cntiontSof  rcuocatione.Vcri.un  id  tum  rcctcdiciturcilm  preccdittcftatnc- 
tum  ahqnodfoHcnneperrcciumq-,  quodctiairli  nulJj  habcrctclaufula  d«- 
rogatoni,pcr  aliud  tamcn  poftcrius  n'ui*  quodxquc  fullcnncperfe-.tiimquc 
c(ict,rupi  non  polict,/.2/D.dr  intufl.rupt.  i.peHirio!  t .Insl .guib.mod.tili .trn. 
tofiriu.  Itaque  prcfupponit  hec  intcrprctum  ratiocinatio  aliu  illum  pcrpctuu 
•rrorcm  cpc  nos  ia;n  coties  conuitauimus.  Tcftamcnta  parcntu  impcrtctu 
jntcr  libcrosdcfcndiu;re  tcftamcntoriun.  Ytcnini  clauiula  dcr-  gitonaef- 


ANT.  FABRI  DE  F.RROR.  PRAGMAT. 

fc  t  um  aliqucm  iuris  j  iurc  hjbcar,cam  ncccflc  efl fci  iptam  cifc ,  aut faltem 
fi  cum  intcrprctikis  hac  partc  fcntirc  quis  vclit ,  fubimclltgi  in  ca  voluntate 
qu.r  i  'ris  vinctilum  habcar,qucquc  ob  ca  caufam  lufta  dici  pcffit.  Quomo- 
do  enim  ciauful.r  dcrogatornj  vim  aliquam  darc  ius  poflct  ad  confinradam 
cam  voluntate  p»qu;c  ipfa  mtllo  iuris  vinculoc6tinerctur?Atquinfoli  tefti- 
mcnto  co.icnit  ilia  diftinitioivt  lit  tufk  t  voluntath  noftrx  li-ntcntia»nec  cui- 
libct  tcftamcnto,fcd  ci  tantt.m  quod  a  pagano  tactum  proponatuV  Nbrain 
tcftamcntit  qutdem  militaribtis  non  ta  n  uifta.quam  ntidatcftantis  voluntai 
inrpicttUir»COaiciU(  s  vcro,cptfto!as,ci»'  alias  li  qncfuntfpccicsvltitnc  volun 
r  •tis»ccrtum  cft  nttllo  iuris  vtuculo  contincri.pretcrquatn  li  pcndeant  ct  te- 
1  .in.cntrsfiuc  antc/mc  poft  facto.cuius  pars  quatdam  dici  pofsn.r,vtdcco- 
dicilbs  tcftaincntariis  laiptinn  cft  m  /.2  %.t<idtttllorum.l.*b  tnttftj>t:\(i.ff>. 
d-paf- D.dt  tur.cadicJ.ptn.D.ttf}  qtttmttdm.aptT. Solutn  igitur  tcfhnic:u:n 
tllud  cfi ,q'.iod  claufula  dcrogatortam  cottncrc  potcft.  Promdc  ii  venim  efti 
vt  cft,qtiod  vtdiinuis,  iitpcrrcctrm  parcntis  intcr  libcrcs  tcfta  1  cnturaiurt 
tcll  nucnti  valcrc  ntmqua  poiYc,  ct.nftquens  Ht,vt  in  talt  tcftanicntuclaufub 
dcrogatoriamcq;  cxprimi,ncquc  fubinrclbgi  vllnmodo  p  fsir.Nimneccit 
tpiis  Impcr.conltit.factum  cft,vt  iuris  autoritatcm  aliquam  habcant hec  te- 
ltamcnta,nc  quiJem  ab  iircftato,quod  factrcvtiquc  potuifllnt,li  voluiffeiJC 
Impcratorcs.ianquam  qui  llnt  fupra  lcgcs,  fcd  tanti.m  illud  ipuinicofiituc- 
runt,qnod  tani  crat  m  iurc  vctcre,vt  olticio  arbitri  tanulie  tTCicunitcatO 
lnntas  ab  intcftatodcrcndi  poilct  pcr  adiltrjicationc  n:  niii  quodaddlauCo- 
ftatinus,vt  in  c.ini  rcm  poftcnt  futticcrcindici.i  quflibct  vo!untatis,cuv»«- 
tcavcrba  pciipicita  liefctnon  follenniarcq -ircrcntitf.Qjuxi  ipf  t;nl»ftinti- 
ims  pollca  nm  modo  non  ampliauit,fcd  ctiatii  rcllniixtt  ctim  lct.cCi.nfti- 
tini  plcnq;  tatn  paftlm  abircrcnnir.parcntumq;  volrntjtcs  non  tarnUden- 
dcrcntqi  am  dium.irct  ac  ftrc  pro  arbitrio  coimmnifccrcnttir.vtl  tfiin.tpfe 
ait.  Et  hcc  ratio  a  Jdi  cotnodcpot  ad  cas  quas  f.  pcri<  re  capite  Jttuliirtuf» « 
probaiciims  la!(i-m  l  ilc-  q  :<  d  itttciprctesvo!unt&  ia&itlt  Dc  claufubde- 
rosatoria  inhuiufmooi  tcftimcntts  fi>biiitcll!t;cda.Scd  tamcn  hoc  ipfumcft 
cjuod  m::gts  irtc  torqrcr,mca  nq;  dubictionc  augcr.  Curcrgo  ad  haxrefta- 
mcnta  n.pcifccta  omnino  euCTtcnda,  vt  nequidcm  tvirc  voluntatisinteftau 
dcttiidantiir  ,n.  n  fufficiat  quod  cxprctfa  voluntatii  dcclarationc reuoccn- 
tur»nit1  ttlam  illrdaccc.Jat ,  vt  poftcrius  aliud  litpcrfcctuniquctcftarr.cn- 
titlli.  Na  n  li  non  fo!iim  clatifula  n  dcrogatoriamnullam  babcrc  intciligun- 
tur,  qt-ia  ne»;  polftu  t.nccnili  inrc volttntatt J  intcftati  adcoque  cfHcioarbi* 
tn  familiicrcifcunda:  potiitsquam  iurc  dcfendunmr  ,  quidcft  quod  habe- 
repoflji  ttam  firmum«tami]uc  crricax  vt  adca  rcuocancia  non  futritiatcon- 
traria  qujlibct  vo1utas>Atitquodnam  crit  priuilcgium  perfcctitcftameti.vT 
tolli  ntqiic.it  pcr  aliud  poftcrius  nili  qtiod  fit  ctia  iurc  pcrfcctum,fi  »n  tclia- 
mcnto  impcrrccto  idc  turis  cft?Dcmq;  quid  facilius  quim  vt  voluntas quc- 
libtt  mtcftati  nullo  iurc  fiitfulra  pct  contraria  voluntatcm  perimamnctiaiufi 
poftenor  illa  voluntas  in  tcftamcnto  pcrtctro  non  fttcrit  dedarata/ Etcum 
ci  quoq;  qui  in  tcftamcto  lollcnni  fcriptus ruit,nihil  id  profit,(iue ad  adeun- 
dam  herfdttatcm,fii'e  ad  pctcndi  boniirum  polfcflionem  faltc  cnm ctfectu» 
vt  dcfiinC:ti  bona  rctinctc  pofl!t,li  no  rctmucnt  dcfunfti  voluntatem»  vtlu* 
pcriorc  capitc  d  ccbamus  cx  l.fi fcripmm.i  %.U  tutt.tf  l.tjut  tx  hbtrtt.u. 
S.tt{i*mcmoX).d<  btn*r.pef[X<tHnd.t*bul.  l.vltM fi.D.dt  bitftt  tntrfl.dtlf- 
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turliberispro<kritv«lunt.is  intcilati  parcntis  quarnon  durauerit?  Autqua 
frontc  potcft  quifqucex  iil  pctcrc  ab  arbitro  fanulix  crcifcunJx,  vt  cx  offi  - 
cio  fuo  volunutcin  Ucfuncti  tucatur  cotr*  volunutcm.'  An  non  ad  officium 
arbitri  pcrtinct ,  vt  cam  volunutcm  Jetcn  Jat  qux  fuprcma  rcpcriatur ,  non 
cam  qux  fueritqaidcm  aliquindo,fcd  in  qua  tamcn  ad  cxtrcmum  vfquc  vi- 
tx  fpiritum  pater  rainime  pctfcucraucrit Nam  ctli  patcrin  filiumfamilias 
donationem  aliquam  intcr  viuos  cotulci  it,quam  iurc  ciuili  non  valcrc  ccr- 
tum  cft  pioptcr  vinculum  patri*  yuicftxixs.l.ftHttmAncipatu.ij.f.it  donat. 
ad  officium  quidcm  arbitri  lamilix  crcifcundx  pertinet  vt  cam  tucitur,  do- 
natafquc  rci  Hlio  donatario  prxcipuas  adiudicct.  /.2.  C.dt  tntfftc.  dtnett.  fej 
fub  caumen  «ceptionc,/i"  ntnptflt*  contrArtnm petirtt  tudutum  prtbttur,  \\ 
fcriptum  cftin  l.ftlU  cutm.ft.Q.famtl.  trctfc.  Curcrgo  plusiuiishabcbitpa- 
trts  voluntas  in  teftaracnto  irapcrfccco  declarata,  vt  ab  arbitro  ta.uilix  crci- 
fcondxtuenda  fit  etiamfi  patcr  in  contraria  dcceflcrit  volunutc  ?  Ar.  forte 
minus  ambulatoria  cft  patris  voiuntas  ad  extremum  vfq  jc  vitx  exitum, fi  m 
tcftamcnto  impcrfcdto  Jcclarata  ftt,  quam  li  in  co  quuJ  tucrit  pcrledt.im 
fuifquc  numcns  omnibus  abfolutum/  autquam  (i  in  pcrfcdt.i  quidcin  ,  fcJ 
inutili  &  improbata  donationc^Quam  ergo  mioncm  habcrc  luftiniani  co- 
ftitutiopotcft/  Non  cquidcm  folco  valdc  laborarc  in  rationibui  mucftigi- 
dis,quoties  aliquam  Iuitiniani  conltitutioncra  tratto,preicrtim  vcro  in  qua 
ticiat  iilc  ius  nouum  quod  nunquam  potcft  non  cllc  a  iuris  rationc  alieuum: 
fcd  tamcn  vt  in  propofito  cafu  laborarc  dcbcam,illud  iactt  ac  propcmoduin 
mc  cogit,quod  vix  alitcr  ficrt  poiTc  vidco,vt  lnc  intcrprctum  noltiorum  cr- 
rorprofiigcturcirca  claufulam  iftam  derogatoriam  in  parentis  tcltamcntb 
inter  libctos  fubintclligcndam ,  nifi  ratio  intclligatur  qua  moucri  nou  mo- 
db  potuerit,  fcd  ctiam  dcbucrit  Iuftinianus,vt  reltamcntum  parcnris  impcr- 
feclumnon  alitercontrariavolunutcdcftrui  patcrctur ,  quam  fi  pollrrior 
illa  & conrraria  voluntas  in  tcftamcntum  pcrfcdum  collata  clict.  Ratio  au • 
tcm  illaoccurrit,quxadfmimcoiudiciononmalcpoflit,  &  quam  a  ncmi- 
nc  uftain  inucnio,  quod  non  dc  alia  patris  voluntate  tucn  Ja  loquitur  Iufti- 
nianus.quam  qux  a  patrc ipfo  fcripta  lit  manu  propr ia, vt  habcut  verba  con- 
ftitutionis-.ac  proin Je  cuius  charum  poffit  pater rumperc  ftatim,atquc  vult 
eam non  valcrc.Ex  co namque  tit  vt  quamuis  volunutem  iuam  coram  tefti. 
bus  ctiam  fi  volcs  fcptcm  declaraucnt  quod  cam  fcnpturam  vluniis  valcrc 
aolit,  facilcumcn  crcdi  poffit  adpriorem  tllam  volunutcm  rednllctn  caq; 
dccedcrc  voluiiTc,fi  quandiu  vixitintcgraeam  rctinucrit  quam  vtiquc  rum- 
pcrc  fi  voluiifctpotuiflct }  Quid  cium  prohibcbat  quouiiniis  rumpcrct ,  li 
nunquam  in  poftcrum  valcre  illam  aut  conualcfccrc  vcllct .'  Nam  &  lniuli 
propemodum  rationc  fit,vt  quamuis  fjfficiat  canccllatum  clfe  tcftainctum, 
ad  hoc  vt  qui  teftatus  fucrat  probctur  voluific  Jcccdcre  inicftatus ,  fi  tamen 
plunbus  cxcmplis  idcm  tcftaiiicntum  fcriptum  fit,quorum  altcrum  tcflatwr 
canccllaucrir,altcrum  rctinucrit,  non  idcirco  dici  poffit  intcftatus  nifi  hcre- 
dcs  lcgitimi  probcnt  ea  mcnte  factam  wanccilationcm,vt  is  intcftarus  morc  • 
renjnquar  fcntentia &  ratio c(l  d.l.v,t.'Dde hu  tjteet  tn  itftMin.dtltnt.quizvo 
luntas  Jccedcndi  cum  teftamento  durarc  viJeauu  quar.diu  cxcmpluni  vel  . 
vnicum  tcftamcnti  retinctur.  Ncquc  verd  nouurn  cit  vt  volunusqnac  deic- 
cerat  iudicio reccnti  reduire  intclligatur ,  qucmadmoJum  clcgantcr  ait  Pa-  ■ 
s>lnianusin<j,J.j*»r;c  Ubttu.  %.ttsl*mtnti.  cuiut  rcccntis  iuuicij  noa  l«uc. 
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in.lic:um  illaJ  cft,  fi  patcr  moribus  cam  fcriptura  intcgram  eV  incorruptam 
habucrtt,quam  viuusruinpcrepotcrat  li  voluiifct.  Adco  vtobhanccaufim 
nolit  I.ilbnianus  contrarum  iitam  patris  voluntatcm  probari  p-rrcltes, 
rjuanticunmic  (int  quidicantpatrcm  vohiifTcrcccdcrc  autrccefliifeiprio- 
rc.Non  quah  fit  hiccafu*  cx  corum  numcro  in  cpubus  probatio  pcr fcnptu- 
ram  vclomnino  nccclVaru  lit,  vcl  maioris  autoriutis  quamqtix  riatpct  tc- 
Hc'[U  cnim  t  ftmn  czlct  aiiquoJ  tcflametum dumtnodo pcrk<3utT,quam- 
rii  pernuncupationcm  taminn  lincdubioprius  impcrfcctum, licct  fcriptfi 
tollcrctur,vt  fcquittirapud  hiftinianum]  (cd  quia  cjuandiu  prius  illud  tcfla- 
inentum  imperfcctaim  ruptum  non  cft,ncquc  pcr  incifioncm,ncque  pcrpo 
ltcrius  tcftamcntum  pcrlc.tum,tandiu  probabilitcr  crcdi  potcft,  paticrui- 
tata  rurfi»  capolicnorc  voluntatcquam  prxfcntibus  tcftibus  dcclaraucrat, 
aJ  pri.->rcin  qux  tum  dcictcrattrcJiiflc.Quod  jpcniiTimcIufliniinusapti- 
mil  iii  vcrbis,  F.t  fi  cjutdem  tfyut  ad  rnenen  msntmt  hoc  [chtm*,n»iim ptjhi 
dedncet  lifia ,  <7«'<  veluii  fortc  tmlcmveluntstemctmmutArt ,  *%t  ttnmrttrt, 
au!  alijntd  t*lt  f*cere  ,  cm  lieutt  rnmptre  yutdfsllim  efl,  e$-  «litmfnctrtvt- 
iur.tatem,  dtcl*r*ntem ptrfttltm  tim femcrtimm,  yuam  competttvtlf  t!  E* 
quo  nnhi  vidcor  inlcrrc  pc.lfc  ,  non  folum  quod  in  prxccd.  Dcc. difpuQui 
ccinfluutioncm  iflaiu  ad  teltamcnta  nuncupatiua  impcrtccta  nonpcrtmc- 
rc  ,  quxfcilicct  nullomodo  rumpi  polTunt  nili  pofteriorc  aliopcnttio^ 
tcflaincnto,  ncc  fi  Iticrint  fcriptaicitm  non  idcirco  cx  fcripturaxftimentut» 
fcdcxcoipiod  nuncupatum  fuit  Si  cxfidctcftium.    Vcrumctiaiufi  fcn- 
ptura  tcftamcnti  impcrtcfti  intcrlibrros  conditi  non  fit  in  poteftatc  patns 
co  tcmporc  cV  loco  in  quo  dicit  nollc  fcpriorcm  voluntatcm  valcrc,  itatt 
rumpcrc  illam  non  piflit  ctijmfi  maximc  vcht ,  poiTc  folam  iplius  dcclarJ- 
tioncm  fufficcrc  ad  prius  teflamentum  quod  inipcrfciSum  fuit  euertcdu», 
nccrcquin  vtprxtcrca  taciac  aliud  perfccttimquc  tcftaincntum  i  fi  tnoio 
dcccdatm  c-Jcm  poflcriorc  voluntatc  piiiisqium  cius  fcripturar  charot- 
quc  rumpcndat  potcflatcm  nancifcatur.  Quoniatr.  hoc  cafii  ccffat  rario  mn 
inouctur  Iufliniainis ,  nc  vclit  fblam  eiufmodi  dcdarationcm  fufficcrc ,  ne' 
Cpcrmillc  tcftcs  probctur.    Illaninurum  ,  quam  cxpriinunt  vcrba  ifta, 
cmheuitrumpce^uod  fjUumcil.  Prxfcrtnn  li  addas  dcclarationcm  con- 
trarix  vohintatis  factam  tuiflccoloco  &  tcmporc  in  quo  non  hcucritpa- 
rri  faccre  aliud  tcftamcntum  pcrfccturh  fortaflls  proptcr  dcficicntem  tc- 
flium  numcrum>qui ncccfiarius fiiiflet  l.cenfcmmur.S  $.codt*iUi.  D.dtt*r- 
cedieiu.l.vlt.C.de  **//.i--i.QiNimqiiain  vidctur  Iuttini.inus  diftirp'crccsfutn 
iIlum,quo  patcr  vohintatctn  mutaucrit  ab  co  cafu  quo  volucnt  tantiim  mo* 
tarc.  Namlicctad  voluntatem  &  fcripturam  impcrfcdtam  dcflrucndam 
fufliccrc  vidcrctur  folum  propofitum  mutandx  voluntatis ,  qux  ipfa fiinili- 
tci  voluntas  impcrfcCta  dicipoflct ,  tamcnnonvult  Iuftinianus  cam  facb 
que ftionem  rclmqui,  &  cx  tcflium  fidc  pcndcrc,  at  ncquc  fufficcre  propo- 
fitum  illud  mutjndc  voluntatis  ctiamfi  probctur.quandiu  fcripturam  pcnrt 
fc  intcgram  retinuit  patcr  qui  voluntatc dicitur  mutarc  voluiffc.quia  fortius 
cft  indiciam  rctcnte  prioris  voluntatis.ctiam  poft  propofitacius  mutationc, 
quod  cx  chartc  rctcntionc  colligitur.  Quid  crgo  li  patcr  non  (oKwn  dixilfc 
probcturpcr  teftcs,quod  vcllct  mutarc  vo!fitatcni,fcd  ctiam  cxprcflim mu- 
iaucrit,eii]i  inutatiopcrfufricicntcmtcftium  numcrum  coprobctur?  Dift'n 
guendu  rurlus  cftcuin  Iufliniano,*.n  poftcrior  TolCtas  pcrfccJa  fit,ne<nc,vr 
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C\  pcrfcla  lit  liuc  fcripu  fiue  non  fcripta ,  nulta  prioris  fcripturz  ratio  ha- 
bcatur , ii impcrfecta ut , nulla poftcrioris.  Pcrfcvta  .;  autcm non  fcripum 
volunUtctn  accipcrc  dcbcmus ,  quomodo  intcrprctcs ,  pro  pcrtc&o  tcfta- 
mcnto  nuncupatiuo.  Kam  alix fpccics  vltimx  voluntatis  cuiufmodi  funt, 
cpiftola  1  codicilli ,  &  fi  quid  aliud  eft  iimilc ,  non  nill  pcr  fcnpturam  ticri 
poflunt,  cjuod  &  nomina  ipfa  epiftolx  Si  co Jicillorum  dcmonitrant./.  lnt- 
r*.ij.l.vU.Q.dt  imr.ttdittU.  dixitquc  Iiiftiniauus  pcrfoftam  vohintatcmno 
fcriptam  ad  diffcrcntiam  teftamcnti  in  fcriptis,dc  cju ■>  in  illjs  verbi»,<£-  h*m 
mutin  ttfttmtnt» ptrfttta [4(1*1  omntu  ttft*mtnttrmn  htbtnttfigna.  Ncc  cnirll 
tcftamcntum  nuncupatiuum  habct  vlla  tcftamcnti  figna  , Ttect  ftiaa  ctiam 
habcatfollcnnitatcs,  fed  cas  tcftibus  potiiisquam  OCiibs  fidchbus  fubicctas- 
l.in  ttftimtwiit.iG  C.it  Itflum.  Proindc  nonfatis  cfl  luftimano  (i  patcr  mu- 
tau  volunutcquam  c^tcffcrat  m  teftamcnto  iuipcrtcdlo  intcr  libcros  co- 
dito  •  confcnbatcodicillos  quibus  voiuntatem  fuam  conrranam  dccLarct: 
fird  opus  cft  tcftamcnto  coq;  pcrfcdo.  Nepcvt  fupra  cxplicammus,fi  j<rio- 
rcm  lciipturam  intcgram  rctincat,cuius,fi  vellct,rumpcudx  libcram  habc- 
rct  taculutcni.Ea  namq;  rupta  nihil  ampUus  quzrcnduiuetict,  ncq;dc  il- 
k>  laborandu  an  tcftan.ctum  aliquod fccutum  fuilfct  necnc ,  &  an  pcrfcctu» 
an  impcrtcctC.  Hoc  vcrb  cft  quod  magis  miui  vidcatur,  fcnptura  tcftamcti 
impciiccti  non  polfc  tolh  pcr  Contrana  fcripturam^odtcillorum  ctia  pcr- 
fcctorum.  Nam  vt  no  tollatur  pcr  cxpicfsa  quoq;  muutionc  voluutis,qr.z 
Miucnon  probctumili  pcr  tcftcs,ratioin  proptu  illa  cflc  vidctur,  quod  na- 
turalc  fit  vnumquodquc  diifolui,  co  modo  quo  Colbgatiiin  cft,  oportcrccV 
confcqucntcr  pcrfctipturaquodjHrfcnpturam  contiactu  tuit.  l.pront,  80. 
D.it Jilm.l.ntbil  ti  ntturatt.  jj.  dt  rtgul.iur.hxU  non  vfq;  adcb  pcrpctua  cii 
ea  regula  vrteftamctu  follcnncin  fcnptisconditiinon  pcflit  rupi  pcr  tefta- 
metu  nucupatiiiulSufficitcnim  poftcrius  quoquomodo  valcfe  vtprius  quo 
quomodo  ta^iu  riipatur  l.fMttmtu.iri.Q.dt  ttfti.  Scd  hec  ipfa  ratio  tato  uia- 
gis  fuadct,Mtcftamc5tuiiiipcrlcdupcrfcripturac6dittI  rcuocari  pofTicpcr 
cotraria  fcpptura  ctia  quz  do  valcat  nifi  iurc  codicilloru,cum  hoc  cafu  eiuf. 
dc  naturx  &  potcftatisfitvtraq;  volutas  intcftati.  Quinimo  in  tcriptura  co- 
dicilloru  hoc  plus  eft ,  quod  ea  in  fuo  ecnerc  cft  pcrtccta ,  puteftq;  actionc 
produccre,  aut  faltc  extraordinaria  pcriccutione  fidcicomtlsnru  in  codicillis 
cclidv  1  UHUin  t.imc  fcnptura  teftamcti  impct  fccti  etia  inter  libcros  conditi 
mhil  abud  faccrc  poflit,nc  quidcpoft  tot  Impcratoru  coftituttocs  mii  Quod 
inducit  cfticiu  arbitn  familiz  crcifcundjin adiudicarionibus  taoc.lis.  Qui  J 
ergocftquod  impcdircpofsit  nc  tcftamcntu  impcrtcctum  tollatur  pcrco- 
dtcdios  pcrfcftos?  An  co  ratio  quSattulimus  in  pr^cedcntibus  qubtf  videa- 
tur  patcr  ad  prioit  volunute  rcdiiflc.li  cius  voliitatis  fcriptura  pcncs  feinor. 
tis  tepore  haDuiffc  copcriatuirMinimc.Tucn.duuxat  hlnc  rattom  lcaisef- 
fc  poteft,cum  a  priore  volutatc  hadcnus  tatu  rcccfsit  patcr  quod  dixit  nolle 
fc  illa  valcrcmon  ctia  cu volutatc  cotr ar  a  cxprcllit  pei  icctcq;  coplcuit,  (iu« 
pcr  epiftolam  liue  pcr  codicillos.  Altoqui  dicendum  cilci  ncc  vllam  po- 
itcTtoris  tcftamcnti  ritc  pcrtctfti  rationcm  habcndam  forc  ii  patcr  impei  fc- 
fk\ teftamenti  lcripturam  pcnes  fc  imcgram  retiiiiiiflitiquod  tamcn  non  lb- 
lum  a  raiioncfcdetiia  Iuftiniani  mctcverbifq;omnino  abhorrct.  Ula  igi- 
tux  ratio  potius  atfcrcncW  eft ,  qubd  «iun  tcftamcnu  ifth^c  uupcrtcvta  noa 
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^fcndcndis  cxConftantinianaconftitutionein  l.vlt.C.fMntl.erctfc.Ac  iU;<t 
intclligimus  in  quibus  id  fcriptum  cft,  quod  lurc  communi  valitiruin  ctfct. 

codicilli  perfcctt  fuiflcnr.nealioqui  plus  luris  cVpoteltam  habcant  int. 
pcrfccti  codicillijquam  pcrfecji.  In  codicillis  autcm  ctiamli  cfli-nt  pcrfccli, 
non  poflct  patcr  hcrcdttatcm  fuam  ncltberis  quiJcni  Jirccto  darcfoj  tan- 
tum  pcrfidcicommiflum.  Ergo  eos  demutti  codicillos  luipcrtcctos  parris 
.    inccr  hbcros  tucri  dcbcmus,in  quibus  hcrcditas  dirc&d  dna  non  fii :  ncC 
proindcmirumeftadcos  rcuocandos  non  cfle  nccelfarium  tclhmcntum, 
cuius tunc  ncccflariusclt  vfus ciint  hcrcditas ,  vci.danda cft  dircctb.vcl  adi- 
menda,quorum  ncutrum pcr  codicillos  quatumhbct  pcrtectos  ricn  potcft. 
i.eedicittn.f  ntttt.de  cedteiU.LfMidnm.f.f.t.D.dccond.in.lit.]  coatrarioigi. 
tur  nccctTarium  eil  tcftamctum  ad  rcuocanjam  c*m  pams  »oluntatc  n  qux 
fuerit  in  tcftamchto  impcrfcctodecl.irata,ciitn  co  cafli  traciidum  (it  Jc  a»!t- 
mcndadiroftb  hcrcditatc ,  qux  pcrtcftjincntuin  iinpcrtcciuin  rucrat  dire- 
&6*ncc  inutihtcr,qtumquam  ncqucfollciuiiter.data.  Teltimentum  cnir» 
nulluni  cffe  potcft ,  nc  quidem  impcrfcctum  fiuc  aliqua  hcrcdts  inftitutio- 
n«,quc  fi  ntilla  cflet,non  t nti  nnpertedum  quatn  ncc  cceptum  dici  deb..*rct, 
cum  fi  luris  rattonem  mfpicias,  eius  prxftTttm  quod  Conftantini  tcmpori- 
bus  adhuc  ob.incbat,incipcrc  tcftamcnttim  dcbeat  ab  inftitutionc.$.4«ff  h* 
rtdie.  I nftit.  dt  teg4tA.uf.pnMt  Mttem.de  vnlg.dr pupiit  .jmiflit.  At  Ick  Con- 
flanttni  difcrtc  loquitur  dc  teltamentoccepto  nec completo.  Ergo  detcfta- 
inento,  impcrfcdo  quidcm,  lc J  in  quo  IiUcri,adc6qnc  omncs  ,  vt  fuo  loco 
ptobauinius,  inftitutircpcriantur.  Nccmintis  conftitutio  Iuftiniani,  quxa 
icgrto.-.fbiitini  m  cotaimim  difllmilis  cft.quod  Coiiltantimil  dc  qualtbct 
pafns  vnluntate  impcrfecra  locatus  fucrat,  Iufttnianus  vcro  Jc  teftamcntis 
duntaxat  impcrfcctis  tractat,  maiorcmquc  in  its  ficut  condcndis  ita  &  cuci  - 
tendis  obfcruationem  rcquirit ,  quitn  Conftantinus  rcquircndam  putaflct. 
In  fumma tcflamcntum  impcrfcctuni  licct  ipfo  iure  nullum  iit  d.f.mc  te  m*  ■ 
ttm.tnfin.Inft.jMtl>.  nud.  trfjtnm.  tnfitn».  eum  tamcn  intcr  liberos  dcfcndatttr 
mre  intcftati  accedente  auxilio  arbttri  familix  crcifcundx  ,  non  cft  inutUe, 
quandoqutdcm  fccit  vt  in  crrcctu tantundcm  confeqiianturlibcri  quantutti 
f!  teftamcntum  va!crct,quamuis  alio  iure.Kihiligtturabuirdi  cft  hcrcdita- 
tcm,qux  in  codata  non  tntitilitcr  fucrit,adimi  non  poflc  pcr  codici!los,non 
magis  quam  fi  follcnnitcrdatafuifict.Quid  cnim  rcterrc  hac  parre  potcfton 
fbiJcnniter  data  fit,nccnc,  li  modb  data  ht  vttltter»  Lt  qucmadmodum  codi- 
ciJli  a  patrc  conditi  tntcr  liberos,fiucpcrfecti,  fiuc  impcrfccti  nullum  prini- 
legiuni  habere  dcbent  quantttm  ad  hereditatcm  in  iit  dircctb  datam ,  vt fu- 
pra  dixiinus,ita  ncquc  illi  pcr  quos  hcrcdttas  hbcris  in  teftarnento(iit)c  pcr- 
iectojfiuc  impcrfctto  iamdara,tifdemadimatur.  Habcrcnt atitcrri  fit.icc'- 
,   repoflent,  vttelramentum  imperfcdtum  pcr  ciuitnodt  codicillos,  fiuepcr- 
Jectos,  fiue  impertecros  rcuocatnmintclbgcremr:  induccrcnr  cntm  aderri- 
ptionem  hcrcditatis  hoc  ipfo  quod  faccrcntne  arbitcr  tamilix  crcifcundx 
in  diniderida  hercditatc poirct  fequiearri  Voluntatcm  quam  riafer  inlliracns 
filios  hcrcdes  inteftamento  impcrfecto  dedaraffct:  cum  folo  illo  artiirri 
officto  Bcauxilio  fiat,  vt  hercJitas  apatrc  liberisin  ciufmodi  rcftamcu- 
to'non  inurilitcr  data  cffc  vidcatur.    Ex  quibus  apparct  cam  follenni- 
tarcn  ,  quam  Iuftinianus  cxigit  ad  euertcndam  priorcm  imperfcdam  pa- 
trrs'ihter  UberOs  Tolnatatcm,  noncffe  nccdrsnam ,  fi  prior  illa  VofcQtfe 
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in  cociiciliis  rmtiVn  ,  fiucpcrfeJtitt  futc  impcrfcctis  fucrit  declartttoaoilh 
qua  .:!u  Ipccic  v.u  uv  o.,.itu.i:is  cx:,.i  ca  ila.n  tcfh.nenti  ,  fcd tunc ttflWta 
cum  auiititr  Jc  i  npcrfc.tj  tcibn  tc.'tdo:qua(i  riomcn  ipfumuua- 

incnti  ctuin  q  iou  nullo  iuns  vinculo  n  utur  lun.  rcquirat  follcnn.tawin» 
quoties  teftamcniu  n  talc  cltjC.x  q  jo  li  non  reuocarctur ,  cffcctum  plcniifi- 
inum  fjlccmab  Mtcftuo  Iiibjre  pitns  voltintts  podcc.  Crterum  ncto  po« 
fteriorc  tciumc  r opcrfc4t>»fiuc  in  f%.riptis,fiuc  pcrtiuiicupatione.u,duw- 
Unditm  n  i.i  cli  qain  priut  q  tod  impcrfe.tam  tuerat ,  hoc  ipfo  cucnatur, 
ctuisfi  n.tlla  ci.n  nar.to  fa.ti  lit  uipjltcnorc ,  qnia  &  pcrtcctum  tefta- 
incntu  ii  perpoftcriusctpJc  pcrfcttiinicucrtcmiir.quodumcn  impcrtccio 
p^tcntius,atitccrte  n  jn  m  ir.tniuclfe  dcberct.  l.t  quod  Iofttniant  conftitu- 
tio  virunquc  cxi^crc  vitlctur,  vt  Sc  dicat  patcr  nollc  fc  priorcm  voluntatftii 
vjlcrc,!t  aliud  tcftamcntuin  fjcur.,mnc  Iocj-.u  hibcrc  potcftcumpattrin- 
CipU  •  ii.;  1  !  rcr.ocattonc ,  vt  iti  Jtci  n,vcrbali ,  nonctiani  ciim  a  tacto  ipfo 
quoj  intcructii;  qua-iJo  lit  fccundum teftamcntum.  Cu.n  incipita  nuoa 
vt.rba!iqtie  rcuocationcij  cft  cum  Ik<c  tantuin  dicit  nollc fe priorcanvnjsa 
tJlcui  vjlcrcnilul  aj;tt,tnii  aliud  ctiam  factat  tcftjmcntum,  quia  necquic- 
qiiaiua^crctctij  tili  ixolut.ucilla  rccederct  pcrcodiciUospcrfciftos,quo- 
runivtiquctuaiordcbcrctcdl-  potcltas  quim  iiuJj:  iltius  voliinuw,  fluz 
nihil  aliud  clt  qui  muida  p urnitcnti.i.  I  icredita;  naniquc  tcftamflito  non 
iniltili  quanuiu  iniultodata  ,  non  magispcr  folainpcenircntiam  quarnp" 
abfolutos  codicdli  s  adnni  putcft.Atcum  patcrincipitabipfotacto»>4tft* 
Cotifcftionc  &  PCTic.ttoncpoftcrioristdtjtncnti.nilncccflccft  «pritctc» 
dcclarct cxpiclliiii  pcenitcrc  fc  prioris  voluntatis.Quippc  qui  fciat autfure 
*icbeat,fiucpn  jr  illj  Volunttsdcfcndenda  lit  iurctcfumcnti,quotiiodo  u> 
icrprcttbus  pbcct ,  non  pofVcquc.n  in  paganis  JcccJerc  cuin  duobusieftj- 
mcntit^iuc  iore  tiitciVati,qtiou  nus  volumus,  ncc  illud  licii  poflc»  vt  voho- 
tatcravlUtn  abintcftrto  retinquat  isqtiitcftatus  dcccdit.  ProinJefieon- 
tr.iriopoius  nullum  poltefius  tclt.iincntum  fubfccutum  cifc.  feJtaiittl* 
cojiciilos,  ftue  pctfectot ,  linc  impcrtcdoJ  ctiam  pcrquos  patcr  ocprcffi«n 
icccflcrit  j  prtorcvolnntatc  [alioqui  nilul  prolnbcrct  priorcni  volunoicni 
fcruari  luluis  nibiloinmus  coJici!lis,quibus  nihil  contranum  contiocrctui] 
non  tdco  tamcn  prior  voluntas  rutioc.iu  intclligctiir.non  proptcr  fubtntrl- 
leAata  vflatn  daufidam  dcrogjtoriam,vt  intcrprctc*  noftri  fomruant.fedtt. 
r-itionc  iuris  cotmnuiiis ,  qitat  DOfl  patitur  vt  hcrcdiu»  in  tciumcnto ctum 
iuiufto  minufquc  foUcttrri  non  inuttlitct  data,  pcr  codicillosadiuiatur.  At 
cur  non  fufficcrct  adcmptam  clfc  filtcut  pcr  aliud  tcitamcntum  poftcriw1- 
tiamimpcrtccluin,  vtpri.isqjoil  impcrlcauinctiamfuilicponimus.tollt- 
rctur  co  ipfo  modo  quo  fafr  in  fuifict  >  N'iiiiinim,inquam,quianonmaior 
\is  cfTc  potcft  impcrfccti  tcftamcnii ,  qitam  codicillonina  adnercdiotf  »4** 
mcndani ,  tjui  pt  iorc  tcltatncnto  quaniuis  itr.pcrfcifto  non  inutilttcr  tutntt 
data,fi  folam  mcra  uquc  mfpioias  iurls  rationcm.Si  vcrb  zquiutcmuio  t»n- 
tu$  vtiquc  dcbet  clfc  fjuor  tcftamcnti  impcrfccti  adcucrtendam  vlfimapa- 
renutintcTlibcros  voluntJtcm,(]ux  alioqiu  cftciftum  fuum  habitura  tuitt 
quantusad  indticcndu  officium  arbitri  familij  crcifcundc.cuiutadmuiuulo 
luftincatur  ca  voluntas  quam  alioqui  mcra  iuns  ratio  valcrenon  patcrrtur. 
Scmpcr  cnim  fj Jorabilior  cft  datio  quam  adcmptio  hs rcdiutis-  /. ri*  f*" 
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adimi  hon  Yottc.l.fiit*fcripmm.\u$.regnl*Md.  falre  fjcile\  vt  Ioquitur  Vlp- 
in l.i.f.pen.DJe bu J+dl* ttfinm.dtUntA.non  nifi pcrmfbtutirtjcmcamq; 
validam,non  ctiampcr  folam  cxhcrcdatioiioni.qiioiiiodoCjiiis  cxpKcat  in 
t.fi  tert*mm.i-j  .f.ft  etdem.D.de  teflam.mtla.tiim  cum  hcicdt  inltituto  non 
poffita  fcipfo  adimi  hcrcdit.«,vt  ncq;  libcrtas  autaliud  quicquj.A/W»' ji  etn- 
dititni.6.f.vlt.V.4f hrred.mfiit.  i  ijuo  licri  polfet  vt  adimcretur  Iibcris,uiG 
a  Jiberisipfis.quos  folos  ponimut prtorc  tcftamito  imperic..to  tuilfc  infti- 
tatotf  Ponendum  fiqnidcii  cft  eofdem  libcios  in  pofttriorc  quoqtie  tcltj- 
mcto  mnilitcritiiperfctho  fcriptos  fttilfcfcd  cxaliis  paaibusquam  in  prto- 
re,cxtrineum  vcro  ncmincm,  cum  etiamfi  cxtraitcus  aliqius  adictus  rcpc- 
rircmr  cius  pcrfonam  pronon  adiccht  habcrioportcrct.  (luarc  ucc  aliud 
probandum  puto,  ctianifi  poftcriui  tefumcutum  iinpetfccium  propria  pj- 
tris  manu  totum  fcriptum  cffc  proponatnr ,  li  non  illudctiam  concurrat,  vt 
prioris  tcftamcnti  fcripturara  idcm  patcr  rupcnt,liuc  antcfiue  poft  tccundu 
reftamcnrain,  qtua  qiundiu  intcgrampcncsfcrctiiict  pnorcm  quamuis  im- 
perfc&.im  ,potcft  vidcri  ad  camvoluntatcm  rcdiilfc,  in  caqacdccedcrcvo- 
itii(le,cum  poftcriorem  pcr  quj  a  priorc  rcccfsiffc  vidcbatur  non  pcrrcccrrr, 
nili  ponas  morteprarucntum  tllu,autqua  alia  rationc  impeditum  nonpcrtc 
ciflc,cumpcrticcrccogitarct.Hoc  cnim  probato,maiorcrri  vtiquc  habcrctw 
poftcrions  voluntatis  rattonc  qui  prtoris.fi  modo  habcrct  poftcrior  omncs 
lllas  foIIcnnitatcs.quM  pnor,A:  quas  Iuftmiani  coftitutio  rcquirit.Sed  cxtra. 
hunc  cafum  tantu  abcft ,  vt  pritu  tcftamcnttj  impcrtcChtm  dcbcat  vidcri  c- 
uerfum  pcr  pnftcriut  cquc  tmper*cctu,vt  potiits  cx  eo  quod  aliud  tcft  amcn- 
ft/6cerc  pjtcrcrcpcnt  ad  cucrtendumprius,tanto  magis  pofsit  contici  vo- 
ruiilc  itlum,vt  prins  valcict  ii  pcr  pofterius  non  cucrtcrctur.Cur  cmm  alio- 
qui  dc  pofteriorc  tcftamcntotacicdo  cogitatlct?  Sicut  &:  cx  co  quod  poftc- 
rius  no  perfccit  cum  polfct.priorc  vero  fcnptura  intcgram  pcncs  fc  rctinuit 
in  diem  vfquc  tnortii,n6  obfcurc  coniici  potcft,  quod  pt  ms  tcftamcntu  pcr 
pofterius  cuem  volucrtt.  Alias  rationcsfi  quis  quarrat  pro  tucnda luftinuiu 
conftitutii  >ne,meliores,tr t  puto,non  inucniet:  nut  fanc  l.is  contcnu  fumus. 
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Dtimptrft[itp4(ru  ttfldmtntt  nlteriu  qn.im  pMris  mjtnn  firtptn, 
ftd  tx  ipfttt  pntrii  m*>td*tt. 

A  R  en  t  i  b  v  s  intcr  libcrosfuostcftattirisacciditfxpciiu- 
[  A'mcr  i  >  vt  ftue  Iitcras  fctat  is  qtti  tcftari  v  liue  ncfciat ,  non 
ripfc ,  fcd  cx  ipftus  mandato,  aut  notarius,  aut  alius  tcftamcn» 
tum  fcribat  ,dcfignetqucnomina  ctiam  libcrontm  ,tcmpus 
;  tcftamcnti,c\'  moduui  vnciarum.Qupd  cum  tactum  cft»qucri 
folet  an  valeat  teftamentum,  quod  alioqui  fit  imperfc(ftum,ncc  fuas  omiies 
habcat  follcnnitatcs.  Etfi  cnini  apem  in  hanc  rcm  videtur  conftitutio  lu- 
ftiniani  Ntntll.  107.  quar  dilcrtcvult  vt  fi  quis  litcras  fcicns  voluerit  in- 
ter  filios  fuos  faccrc  difporttioncm  primiim  cius  tcmpus  fubfcnptionc 
deciarct :  dcinde  quoquc  filiorum  nomina  propria  manu  ad  hoc  vociss,  m 
«juibus  fcripfit  eos  hcrcdcs.  Nun  dcfunt  tamcn  qut  piitcnt,Iulumani  mcn- 
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tctt)  non  ifbai  clfc  i  vt  patn*  uli«uieuuim  ioter  hbcros  non  akemcac 
quiiu  ii  Ib  :ri!!;i  qtufyw  iuetfs pre», kripfoit tSiT.nia  (upoaiu*.»  «U 
hanc  porius,Vt  fiuc  parcns  fiuc  a'.ius  pr<>  co  t<.ftaiTicntumfcr4D*V»«ttoJpl»- 
nu  plcnilquc  litci  is         lUcndum  iit  non  nom.  Ajjj  vir£ccrittam«tt» 
non  ^uiJcin  valcrcpolle  hoctcftaincntum  tanquS  tclraincmum  m  lcnptii, 
fcd vak:c'taiiKti  t.niquamKftamcntum  nuncupatituimcx  l.hst (tnf*l"fi*- 
mA.i[.$.ex imptiftlio.  C,  dt tefl mth. Quaiii  clfccommunciniwftrorumopt- 
Bioncru  coftai  ui^  Cjiut  noitrt  fcribuntad  d.f.tx  imptrfiBt  Jdf.td^Ank, 
yutdfinfi>u.i.tn  fitt.^ndr.(j*yll.ltl.i.pr*U.tiifn.tM.iii..tiu.i}.  Egovtramq; 
fcntcntiara  impr<  bnbilcm  «iic  puto.Priorcm  quiJfquoniiluftjiiuawnoa 
italoquitrr  cjtiafi  aJ  patcrni  tcltamenti  validitatcm  mhilaliudciigatnilift 
(criptum  fit  plcim  lictris  non  notis ,  fcd  ita  vt  vclitpropriaroanutclutor» 
icriprn  clfc  otnnia  il!a  i|ttr  ilri  ab  alio  quolibct  fcribi  pofle  volunt,  &i ccnfc- 
qucntcr  vt  alioqui  nuliius  mon.oti  iit  ca  patris  fcriptura,  qux  hiiK  tonniS 
lolknnitatc  n6  liabc.u.  Na  Sf  iinpcrkx'tap.iHmu  tcftamctahodicpofteim 
ciinliuuiiontm  habcnt  fuas  ft,lknnitaces  licut  cV  pfcifcfta  fuas habcffl i 
rccommuni.  I  lq;  ita  conftitui  ttnto  xquinsfuitquanta  durius  &  pttiCttlo- 
lius  cft  vt  inipcricctu  tcuatncntum  fuftuieatur,ii.i.iuis  r.6  nifi  iurc volnnuw 
intcftati.  Poftcrioi  6  vcro  fcntcntiane  prwbarcpof  im  illudficit, Pli»uin> 
quodvidco  nequc  I  hcodoli)  ncquc  luitiniani  lcgcs  ad  tclumcaaouDCU- 
patiua  pcrtintTC,'cJ  a»i c.i tantum  qux  pcr uripttrram  tiunt » vt anobi?^io- 
bauun  cll  Dctadc  fupctiore.  Dctndc  unod  ctiainft  ad  tcftanienu  rroiKKf» 
tiua  pcrtincrcnt ,  non  idco  uincn  polict  hoc  tcftair.cr.tum  dcttnoi  iuK»t- 
liamcnu  nuncupatiut ,  qtua  ncc  tcftamcntum  a  patic  intcr  libcro»  coo- 
Juuui  in  fcriptisctiamlionincshabcat  lolicunitatcs,  quasduftini-nttoo- 
ihtutio  prxknplir ,  iurc  tamcn  tcltan.cnti  dctcndcrcit  r,  fcJ  lure  vtilutmw 
in:cftati,vt  lam  totscs  incukauiraus.  Poftrcmo  quia  furi  nuntjuam  potcfe 
ti  tcftamcntiim  quod  qms  tcceiit  tanquam  valnurum  iurc  icllair.enti  mfcn 
pris,cuadat  in  nunctipatn:uin.  Ntl:  lortct>oncrcs  ab  codcm  tcf  atorf  htrc- 
oii  nomcn  &  fcriptuiH  cl"c,cV  proprio iplius  oicpatanttiuf.c.ip^um. 
i:  ,a;ur  cnim  icftauicium  :u  ncupatiuum  cx  ca  htrcdis  niincupationcacoo- 
minationcqu.r  p.i!.iTt  iit,:ndcc)uc  nomcn  ctiam  traxiu/.  ktredeiptdtm.v. 
D.<]ut  1efiAm.f4t.pcjf.  Grauifquc  crror  intcrptctutn  raoftromm  illc cftjjp»» 
ilctcftarncwn  nunatpatiuo  lic  loquuntur  ,  cjuafi  ad  illud  conftitucndum 
fufhciatii'  11  pouctcltaiucmuin  valcrc  itircttltamcntun  faiptis:  ncthcn 
poffir,  liatquc  fapctiUiiicro  vt  nullo  iurc  valcat  tciraineir.um,  id  cft,  nc<juc 
raiujuam  in  knptis,ncquc  tanquam  nunciipatiuum.  (^jantufcunqueenun 
lauor  ilt  patcrni  tcftamcnti.qtiuinodo  tici  1  potcft,vt  valcrct  lure  ?cftirritrin, 
nuncupatiui,li  patcr  id  anim  agitauit  vt  pcr  fcripruram  tcftarctur,nec  libt- 
rorum  ctiain  quos  htrcdcs  habcrc  voluit,r»x>rainaramcn  Ynquamnunctp*- 
uit?  QuarccV  illud  arqtic  Itultuin  cft  quod  iifdem  intrrprettbus  noftnspl*- 
cct,  fi  tcllator  cccpcri:  faccrc  tcftamcntum  in  fcriptis,  &  non  adhibucrit  o- 
mncsfollcnnttatcs rcc]uilitas,puta quod  non  oinncs  tcftcs  fublcriplcrinta* 
ilgnaucrint,  nihtWminus  valcrc  huiuftnodi  tcllatncntuui  tancjiiam  nuncu- 
paiiuum.  Qtu,)d  cxprcfliin tradit  Andr.  Gayll. fupradicio  loco poftCiuuO 
Albcr.FulgofTiSc  Iafon.in  d.l.  ktc ctnfuLifim*.  f.ptr  nnntupAtitBtm.H***" 
inltg.fin*.Qtd.dt  tur.ctdictll.  Itml.  tn  leg.i.f.  fin  *utet».D.dt  ktrtd. 
Qujd  cnim  cft  in  hac  fpccic  quod  laccrc  poflk,  quomiaus  dici  potiils 
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<"cbcat  taleteftamentumnullomodo  valcrc.ncque  tanquam  in  fcriptis,quia 
impcrfcctum  cft,  fuifquc  ncceftariis  follcnnibus  dcftitutum,  nequctaqoani 
nuncupattuum,quia  hercs  non  fuerit  nuncttpatus.IJIa  vcro  ftultior  ratiocft, 
quarn  iidcm  adfcruntcx  /.t.  D.dt  ttjtx*m.m$Ut>  quali  Icgis  iliiut  fcntcntia  G- 
milc  aliquid  habcit  cum  hac  fpccic  vcl  communr.quodccrtc  non  ita  cft.Ibi 
enim  Vlp.cx  Pomponio  tracht  dcmilitcqui  cuin  dcftinafict  iurc  commu- 
ni  faccrc  tdbmcntum ,  dcfcccrat  antc  qttam  tcftarctur.  Et  ait  non  cflc  cur 
quifquamdubitct  quintcftamcntum  valcat  mrc  mditari  :  ncque  cnkn,  in- 
qi  ir,qui  voluit  iurc  communi  tcftari  ftatim  bencficio  militaii  renunciauit, 
ncc  crcdcndus  cft  quifquam  gcnus  tcftandi  cligere  ad  impc.gnanda  iudicia 
fuaiqueriadmodtiii)  plcriquc  pagani  folcnt,cum  tcftamcnta  faciuntpcr  fcri- 
pturam  aiiiiccrcvcllcfc  hoc  ctiam  vicc  codicillorum  valcrc,  quocafunc- 
modixcrit,fijmperfc<ftum  lit  tcftamcntum  ,codicillos  non  cllc.  Itiquchfs 
cafibus  tcftamcntum  quod  quis  dcftinaucrat  facerc  iurc  comrnunt,  fi  co  iu- 
repcrfc^tumnon  (tt.tamen  dcfenditur,  aut  iurc  militari  fi  a  militc  factu  fir, 
aut  iurc  codicillorum  fi  adicda  fucnt  claufula  codtcillaris  :  Ncpc  quia  Iicct 
dcftciant  car  follcnnuates  quc  cflent  ncccffaric  ad  tcftamcntu  in  fcriptis  pcr- 
ficicnchiadfunt  tamen  ca  onmia  quc  rcquirfltur,vt  tcftamcntum  valcat  iure 
tnilitari,vcl  vicc  codicillnrum :  ncc  quicqua  erat  qood  obftarc  vtdcrctur,nifi 
quod  voluntatcm  tcftator  habuerat  teftandi  iure  comuni.Sed  non  potcft  ca 
voluntas  faccrcvt  co  miniis  vidcaturtcftator  voluiifc  fua  voluntatcalio  iure 
vakrcfi  iure  commtini  valcrc  non  poifct. At  nos  dc  illo  tra&amus  cjui  dcfti 
naratclhri  in  fcriptiscota;ncnmodofittcftatus,  vtnonomniafcccntqux 
necd&ria  crantad  hoc,vttcftamcntu  vnlcret,aut  iure  tcftametui  in  fcriptis, 
aurtanquam  nuncupatiuum.  Nam  vttcftareturin  fcriptis,curarc  dcbucrar 
ne  quid  cx  fubfcriptionibus.aut  fignis  tcftium  decflct.  Vt  vcro  pcr  nuncu- 
pationem,  nuncupandus  crat  hcrcs ,  quod  nos  ex  fado  proponimus  fjchim 
non  fuiflc.Neque  ficri  potutt  vt  animum  habucrit  tcftandi  in fcriptis  fimul 
6c  pcr  nuncupationcm  ,  ciun  aliud  planc  fit  f«.ribcrc,  ahud  nuncuparc,  aliud 
taccrcaliud  loqui.  Et  queinadmodum  ca  fcriptura  quam  tcftator  voluit  va- 
lcre  iurc  tcfhmcnt:  ^licct  habcateaomniaquzncccflariafuntin  co*dicillis, 
non  tdcirco  dcfcndmtr  iurecodicillorum.nih  cum  cxprcfsc  id  dictum  eft,vt 
omnititn  apcrtiflimc  probat  fupradietus  Vlpiani  locus.  Nepe  cjuia  quifquis 
tcftari  vcllcfc  dicit,  hoc  ipfo  profitctur  non  habcrc  fcanimum  conkribcn- 
dorum  cc  Jtcillorum,cum  tota  fpccic  diflvrant  codicilluprcfcrtitn  qui  al>  in- 
tcftato  fiunt.i  tcftamcnto,  non  mintls  quam  fucccfljo  intcftati  a  fucccflionc 
teftatrita  &  ad Jiittcndu  ncccflarib  cft  ca  fcriptura,  qua  quit  volucnt  valcre 
iurc  tcftamcnti  in  fcriptis ,  multo  miniis  valcrc  vnqua  poiic  mrc  tcftamcnti 
nucupattui,  no  illa  folum  rationc  tj,  no  vidcatur  is  ammus  fuillc  t-ftatis  qui 
in  fcriptisteftari  voluit,vtpernuncupationctcftarew*ficuti  diximusdcco- 
dicillis:  fcd  etiaquia  irttcftamentonuncupatiuo  hoc  plus  cftqua  in  codLil- 
lif,quod  ea  quc;  funt  neccflaria  ad  c6f  itucndum  tcftamctum  mmcupatiufi, 
fieri  nunqua  pot  vt  infintteftamcnto  in  fcriptis.No  magis  qui  vt  codc  tcfta- 
mcnto,hcrcs  aliquis  fit&  nucupatus,&  nonuncupatus,  quxfuntmcrc  con-» 
tridiftoria,nalihcrcsnunciipatus  fit.nullomodo  potdici  tcftamciinl  in  fcri 
ptis.E  contrario  li  nuncupatus  no  fit.mtllomodb  nuncupatiutjtncc  fi  patcr- 
familias  in  fcriptis  teftaturus.altcri  fcribendu,vt  plcruq;  fit,tcftainaitutn  di- 
c*aucnt,vt  tn L^Httift.^.f.uDJt ktrtd.u>ft.  Etli  cjiim,  qa» ditiat  nom€ he- 
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rcdu  hoc  ipfo  hcrcdc  nuncupec.tutncupac  tatncn  fcriptori  tatumquiexcitlli 
diebta.no  iut  p  Jam  &  cori  tclcibus  tdbmcntarii»»quod  omtiino  necctla- 
rtu  cft,vctclbmcntu  pcr  nuncupationc  faJtu  v\AcKM.d.l.l>trfdtip*li-iiM 
fnnc.T).<jHt  teji.fmc.poff.  Ahoqui  nunqui  ricri  poifct  vt  infcriptts  tcftarctut, 
qui  voluntate  fua  non  ipfcfcriDcrctjfcJal:jdiciarct.TribonianusnoltCTCui 
■ihtl  (ait  dulchis  quam  vt  autoritatc  Iultinianci  nominis  ca conftttucrct 
qtic;  a  iuris  rationc  quammaxime  abhorrcrct,  in  ca  primus  fuitopinioncTt 
putarct  pofic  ifh  li.mil  lbrc,cj>  teftamcntuni  in  fcriptis  factfi  ctfct.fc  nthilo» 
minus  hctts  palam  nuncupatus  in  l.tubtmtu.ij.ff.dt  itji.verf.  Optrttt  tim» 
omntmodo.vtl  ex  hterU  ttjku»ru,vtl  ex  vott  ^utdt  leflmttru,  lueru  *»'-i  ttjlut 
rjut  ,td  ehgtu  confuttndk  futrint  eonuocmti,nominm  mmnift/imrt  htrtdi.Q»t»-^ 
ad  ntdH  rmaVjinqutt,  in  thgio  quod  fint  (cnpturm  conjituur,ntcrjft til it{t*tt>t 
voct  txprtrnere  MMffl  vtl  norntnm  htitdi :  tlm  t*r  tn  itjimmtutuptrftrtpw* 
tonficttndu,cum  ipfe  tejimtor  mmnu  fum  jertbtre  heredes  vtl  nolutril,vtl  tttnft- 
*M4Tit,voctt*mi  etiu  eoi  mmntfcjlmii  oportet.Nim  antc  hanc  conftiturionc  «a 
iuscrat,vtiu  teftamcntoin  fcriptis  nomcn  hcrcJts,  liuc  ateftatorcipfoJ»* 
ab  vnoextiftibus.fnic  ab  alio  qitohbct  fcribi  faC.sctict,nec  nucupjrt  opor- 
tcrctjJumoJo  tcftatorisfubfcripttoaJelfcr.vt  diximus  m  Error.i.\)tt*dfu 
etd.cx  coJcIuilin.in  ttt.dt  ttjism.ordm.C  im  cnim  hcrcs  palatn  ndcu 
cft,cVqaiJ6  cora-n  ftptcm  tcftibus,  qna:  follcnnitas  numch  hullUfcft"'^l,' 
mutiis  clt  vtriq.gcncri  tcftamcntorij,(iucpcrfcripturi  nanNntKf^1"*01" 
pationc  ,quul  obfccro  impcJtrc  ptit,  neomminoJ«j^£actu  vidcri  «kbeattc- 
ibmentum  nuncupatiuu.cciamii  adfmt  fubfcriptioncs  &  ftgnacula.utcitiu» 
tjiiam  telbtoris}Has  ftquidc.n  follcnniratcs  omncs  ItcctaJ  tcftantcujin^ 
ptis  non  aJ  nuncnpatitta  pcrtiiicant ,  nihil  tamc  vctat  iu  tcrtamcntis  quotjpc 
unncupatiuis  adliibcri,eo  prorfus  moJo  quo  ctia  ticri  paflGm  viJcmus,vttc* 
ftamenta  mtncupatiua  ftribantur,aJ  xtcrui  fctlicet  rci  memorii,vtlocjuituf 
luftin.in  d.  LtubtmuiA.n  n  tam  a.i  fublbntu  &  follcnnitat£actusquarnaJ 
probatior.e"  intcrpofirac  follctmitatis,  qux  potifllmaratiocftadhibcndirun» 
etiam  in  conrracttbus  fcriptnr.ir.ini.  /.4.  UJtptgnor.  /.4,  D.dt  fid.  i»^'lta' 
Ncc  cnfm  fulctit  ca  qua-  abunJit  viciarcncc  fuperuacuacttrdo  noccrc./.»** 
fottnt.yijdt  regHl.iur.dc  ciim  Jicirrus  non  1  Ifc  tlbs  (bllenhitata  nnncupan- 
uorti  tcttamcittoru  ,  non  hoc  lignihcamus^qubJ  m  tctbmcnris  nuatpatimi 
faiuaactus  fubrtantia  jJhthcn  116  pofsint,fld  hoctantttm  cjuod  adhtbcnci» 
non  tit  ncctllc.  Cactttum  li  aJhibcantur,  nonco  n  iniis  valcbittcftaaicnru 
iurc  nunctipatiui ,  ncc  co  magis  iurc  tcftanicnti  tn  fcripti',cjuotics  tcftatot 
propria  hngua  nomcn  hercuts  nucnpauitJictt  tjcm  nomeD,liue  atcftatcne 
rpOffiuc ab alio  fct iptu rcj^cn itnr.Qtnrc  tit c  Iuftinianus  inta coftitutiow 
concjuteuitt  fcd  cum  vi Jcrct  plcract;  tcftao.t nta  tancjva  in  fcnptis  fac>a  fub- 
ucrti  earationc  quodfollcnntt  >s  ittanoti  mtcruenilfct  nuncupationis  hcre 
dis,coactus  fiiit  tus  vctus  cjuoJ  abrogaucrat.in  vfum  reuocarci.conftituere. 
vrquauisnomcn  hcrcJts  propria  teftatcris  manu  fcriptu  nonclIct,n6  idco 
tamcn  ab  ipfo teftatorc  nuncupari  hcreJc  necclfc  c iYct.$.<juim  ven.Sta  »<> 
f/^on/i/.^i/.vnJcfun  ptacft  Auth.ejr  non  obferumio.C.d*  itjimm.Q^^ 
erat  abfurdius ,  qaam  fecitfe  vt  hcrctlis  nunoipatio  cic  qua  fola  fcmper  zlb- 
mata  cft  vis  &  lubftatia  teftamenti  nuncupatmi ,  fierct  folLcmtas  tcua.TJcntt 
iofcriptisflllud  vcto  dtgnti  cft  obfcruationcnoftramq;  fcntcntiana  ruirifk* 
confiriuat,quod  ^uftin.lcribit  m  d  p.juim  tfr^tclbmcnta  plurirua  ocr  cacn 
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DECAD.  XXXVI.  ERROR    I*.  m 
Co<licis  conftitutioucm  fubumcndi  ruiflc,cj>  pleriq-.tcftatorum  nollent  co- 
gnirum  cfic  tcftibus  nomcn  hcrcdis,quq  proculdubio  mcns  cft  omnium  qm 
in  fcriptis  tcftari  volunt ,  quippc  quibus  alioquin  cflct  longc  comodius  tc- 
furi  pcr  niincupation!»  tefundiq;  gcnus  illnd  cligcrc,  quod  mujto  paucio- 
rcs  habcat  follcnnitatcs.  l.tn  teflnmenru.ii.f^.te.tu.de ttjUm.  Na  fi  quo  cafu 
ficri  vnquam  poflct,yttcftamctum  quod  quis  infcriptis  facerc  volui(ict,de- 
fcndcretur  jurc  tcftamcnti  nuncupatiui ,  is  maximc  cafus  cflet  in  quo  tcfta- 
tor  hcrcdem  propria  lingua  nuncupafler,ncquc  tamcn  iplius  nomcn  ab  jIi  - 
quo  cx  rcftibus  fcribi  curaflct.  Vtcnun  nomcn  hcrcdis  quod  tcftator  pro- 
pria  raanu  fcriberc  vel  noluit,vcl  non  potuit,fcribcndum  Iit  ab  ahquo  cx  te- 
ltibus,noualoIIcnnitaseftquam  Inftm.  induxit  m  d.l.tttbcmui.  quantum  ad 
refumcnta-qua*  fiunt  in  fcriptis.non  quantum  ad  nnucupatiua.  Atqui  poft  ca 
conftitutionem  qng  cxtat  in  //./.«•Arww.iiuulida  crant  tcftamcta  in  fcriptis 
quar  fic  fitcn  cflcnt.vt  nomcn  hcrcdis  ab  vno  cx  teftibus  fcriptum  noniuif- 
fcr.tamctfitcftator  nomcnillud  pala.T.  nuucupalTct :  ficuti  ncquc  quicqitam 
proruifiet  fcriptu  cflc  ab  vno  cx  rcftibus  nomc  hcrcdu,li  tcftator  illud  ipfum 
nomcn  proprulingua  coram  fcpremtcftibus  minimcnurxupalfct.Vtiainq; 
cnim  foilennttatcm  iungit  conftitutio  Codicis.  N6  ergo  dctcndebantur  te- 
Itamcnta  tanquam  uuncupatiua,!ic£tnihil  dceflct  cx  follcnnibus  tcftamcnti 
nuncupatiui,quotics  dixcrattcftator  vcllc  fc  in  fcriptis  tcftari.Adco  implicat 
contradictioncm,vt  vclitquis  id£  tcfumctum  valcrc  \  tanqtia  infcriptis& 
tanquamnucupatiuuin  ,  li  non  hoc  ipfum  tcftator  cxprcfsim  difpofucnt  fub 
difiancrtionc.tn  hunc  modum,  Vt,  fi  ttftsmtmtHm  non  vmltbtt  turt  ttfidmtntt 
tnfcnptu,v*U*t  turtnmntupaitut.  Quomtjdo  cucim.vtca  voluntas  dcfcndi 
pofsit  iure  codiciljorum.qiutamcn  tcltator  tccciat  coanimo  vt  valerct  nire 
tcftamenti,  fciliccr  cum  adiccla  cftclaufula  codicilhns ,  quat  lempcr  habct 
diftunc>ione,&  cvndiUnnc,d.l.i  D.4e tes1.milu.l.:.O.de tttr.tadtc.  Mca  igi- 
tur  m  propofita  qu^ftione  fcntcntia  cft, Tcitamcntu  patris  impertcCru  quod 
no  habcat  follcnniutes  a  Iuftmiano  prarfcnpus,quia  non  iplius  parctis,  fcd 
vcl  riotai  i),  vcl  altcrius  manu  tcriptu  proponatur,  nullomodo  valcrc  poflc» 
ncc  tanquJ  in  fcriptis.quod  omncs  ratcntur,cum  fcriptura  carcat  fuis  follcn- 
nibtis,neq;  tanqua  nuncupatiuu,quando  patris  volutas  ca  prxcisc.aut  diliu- 
ftiuc  no  niit,vt  per  nuncupationc  tcftarctur :  ncc  dcniq;  mrc  volutatis  intc- 
fta^cOm  eo  ilctmi  caiu  volucrirluftm.feruari  ab  intcftato  huiufmodi  patru 
voluntJt<,qt:o  mhil  cx  iis  follcnibus  dcctfct,  quj  nouciia  coltitutto  prcfcri- 
pfit  ad  %a  traudibus  pr^cludcnda.Dc  quo  nullus  dubttidi  locus  rcliuquctur, 
li  ca  lcgantur,qu£  tcripliinus  in  Errtrem  4.  Decmdu  /*/>*r»orij,iumdifputa- 
uitnus,  an  Jmptr.  ttnjttt.  dt  imperfttlu  pmrtntnm  te/immcntit ,  ad  tcftamcnt  j 
nuncupatiua  pertincanr.  Qujcqnid  cnim  tcftium  tidei  committitiir,mulro 
magis  pcriculo  falfitatis  fubncitur  «qtiam  quod  pcr  fctipturim  ipfius  patrie 
prol>arur»quaclicetipfa  quoquc  probandant  pcr  tefj«,probjtiirtamcn  ccr. 
tius ,  non  ob  id  folum  quod  pcr  plurcs  tcftes  probart  pofstt ,  vci  tim  cham 
quia  non  tam  cirb  taharius  quifpiam  de  fcriprura  mcntiturus  lit,  cuius  vcri- 
iatem  fy at  per  alios  tarrt  multos  probari  polfc.  Ncc  fane  vidco  cur  dcfcn- 
di  porros  dcbcat  ilb  p;irris  vohmras  quam  patrc  dictantc  maniiamcquca- 
lius  fcripfctit,  q>4m  il!a  qur  dcclarata'  fitcotaih  minorctcltiiim  muncroa 
patrc  volcntc  tcltari  pcr  nuncupationcm.  Vrroquccnim  cafu  voluratis  pro<- 
batio  pc  Jct  3. fidc  tefiifi,  &  ruritim  vtroq-,  cafu  dchcit  auronus  coftitutiouy 
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5n       ANT.  FABRl  DTJ.  FRROR.  FRAGMAT. 
Iuilini.incx  Jctkicniibus  r.JIom.itatibusqiusconfatUiiointroduxjt.  Qy» 
it  no;i  tltquod  l...i.  ,!u.it  rninl  mtcrt-iTc  an  pjrcns  ipfc  faipfcm  nomt- 
nalibcrorum »  tcmpustcfUmcnti,  &  moJuin  vnciarunuanvaoalijom- 

nia litu  tcnbciula  m.iiivjjuct  iv  .  uuii..r.ouO  c  tcttfe  ;;:  .".***"}.  ?>amim- 

nio  VCfd  muiruin  intcrcfl,  CUmca  follcnnius  prxfcrip»cft,vtpropriim 
lcffattOfis  manum  adhibitam  iuiilcoporteat,  prxfcrtim  ob  cam  cauuiii  nt 
qua  falli  comminifccndi  ratio  lupcrfic  Qujauicnim  follcnnitjt-sprafcti. 
pir  nnpcitcciis  tcltamcntis  pcrindc  fcruandx  i  unc Vt  JctcnJ.inturvo)un- 
tatcs  tanqu.un  in  tcftamcntts  impcrfc&is  dcclaratx ,  atque  (cruandzluutca 
qux  pcrtcAis  prxfcribuntiir ,  Vtvalcantiurc  t.  iumcntoruin  parcctoruml 
An  non  inaius  taliiratis  ptriculum  cft ,  in  u.t.  r.ciit  i  i.i  ;  crlL  tu,.j.  -uta 
coquod  lit  pcrtcc"t.iii.?  Ncqtic  Jura  vcl  iniquj  viJcripotcftconfmutiooux 
huiufuio.lt  voluntatcs  in  tcftamcntis  impcrtcclis  Jcaaratas  non  mficetta 
paojii  cV  calibus  valcrcpatitur,  quas  alioqui  mcra  iuris  rationuUoorifc 
nulloquc  tiiodu  valcrc  patcrctur :  Lftqtic  omnino  quod  parcnti qui  tefon 
voluit,  lmputctur  ,  quarc  ncc  pcrfcctt  rum  r.cc  impcrfc&orum  tcfurocnto- 
rum  follcnnitatcs  aJhibucritjiictiintcfumcntoaliquofitic  pafecloiit'" 
iiupcrfcuo  JcccJcre  cogitJuit.  Et  vcto  non  aliam  ob  caufani  Iufcinianiu 
huiulinodi  follcmiitatcs  introduxit.quas  ncquc  Conftantini,nc*ieTii»- 
dofij  kgcs  rvquircbant ,  mfi  vt  imclligcrctquifquis  ctiam  intal3>eroste- 
ftan  vtllct,vcl  cu  prorfus  &:  prccisc  moJo  tcitanJum  iibi  clTc  fi  irrptrit&e 
tcfuri  vclltt ,  vtl  omncs  oiunino  adhibcndas  folicnnitatcs  cjuas  iiuvttBS** 
xigLoat  in  cundcnJis  tcftamtiitis  ftuc  pcr fcripturam ,  fiuc  pcr nuncupatio- 
DCflBu  In  qu<>  tamcn  nuii  t.un  uiri  vctciiquain  Conltanttni  &  Thcodolijlc» 
gibus  quantuni  ad  piopodum  qua-ltioiiciii,dtrogauit.Nam  cViamc4im**a 
ius  crat ,  vt  non  aliam  parcntis  intcr  libcros  voluntatcm  ab  intcftato  tucrt 
atbitcr  Jtbcrct  iujicio  tuniiixcrcifcunJx,  quam  qux  pcripiius  parcntu 
fcripttiram  Jc«.Jjt  au  ciftt ,  non  ctiam  qux  ptr  tcftcstAtqucita  Jcbct  accipi 
quoJ  fcriptum  tlt  in  l.fiitj..6.C.f*mtLn<tfe.  vonm  ^mbttftuntjutvtriuv*' 
tnniM  tiw  ditUrMafit,  uc  vcrbis  niir.irum  fcriptis,non  Jc  nuncupitis,vtts 
co  coniut  qu<  dlt*loquiturpromifcuc  Jc  tcftamcnto  Si  Je  co«ictiw*f*i 
non  pofsunt «.  iR  non  icnpu.Itcm  cx  co  quod  alioquin  utenJum  cflctCt"» 
fuiumum  in  J.i.W/.«<i.Murcftriii\tifc  ius  vctus,quoJ  utncn  nctnonon  vi- 
Jct  c  contrario  iuiifc  ab  illo  amphatum.  Ciim  cniin  rcqutrcrcntur  oliinj**"* 
ba,  volnit  Confuntinus  poiTc  nous  quallibct  ac  indicia  quxcunquc  fuBKt- 
rc,quod  ipium  iuftinianuspoftca  immutauit.Scd  itatamen  vt  contcntusno 
fucrit  ius  antiquum  rcpttcrcquod  antt  Ccnftantinum  obtincbat,v«um  m 
co  prxtcrca  vulucrit  iuri  vctcri  Jcrog3tc,vt  cogcrctur  parcns  fi*  nomiru  u* 
bcrorum,  &  tcmpus  tcfrauv  nti  &  vnciarum  moJum  propria  manu  fcribe» 
tc,  quorumomnium  nihiloliuucquircbatur ,  fi  tcfutoris  fubfcriptio  aJ*> 
fctiquxfaccrctne  Jubitari  poiTctiqma  patris  "cftamcntum  cifct  aJiavc  fcri* 
ptura.  Hoc  cnim  vnum  cr.it  nccclTjrium.vtfcripturam  qux profacbara" 
parcntis  fuiiTc  apparcrcr,quoJ  non  minus  cx  fola  fubfcriptione  qnavn  cxto* 
tius  voluntatis  lcriptura  colligcbatur.  AthoJic  non  folum  non  iufficit fob- 
fcriptio  fi  non  contineat  omma  fuprajicla,  fcd  nec  e  contrario  fufficit  pa- 
rcntcm  propriamanu  ftripii(Tc&  nomina  libtrorum  2c  tcm pus  teitamcno 
&  vnctarum  modiim  niii ctiam  fubfcripfcrit.  Cilin  luftinianus  apcruuim* 
iidbfciiptioncui  cxigat  ia  illis  vcrbis,  V  nlumtu,  fi '  atk»hiv«t(M*itxt*ru 
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nmurn^  Auth.jutdJint.C.dt  ,tfi*m.  vbi  &  .1!«  a.cpitluftuf^SS^ 
t.oncm  quah  cxter*  follcnniu.es  finc  fubf«iptioncW,d3,u ,  SSdfe 
fokfubfcnpao  f.ticcxrcns  foflcnmratibm  [fallcm  (1  tdtatot  in  fubio-  ' , ' 
ncmfntoncmfacmtc.umcntucllbct.ilabkr^vcr^vtlon.Ku,.  ,„[']  ." 

tatc.aliajdchc.um.  Cumumen  fuftmtanus  omno  ,|[,v  foHcn. ,tltc c "" 
lunct.m  cx.gat ,  quarum  vnam  vcl  mmimam  fulficcre  voluerat  C  ,-f  ,  ' " 
«fefelu  quoq; indioiscont&i.»,  fiuc  ipftus  pa.cnti,  fiiWcriptio  altnti  ;  Sl 
«uIlatntcrucm.lct.Ncc  cftcontrantm,  ««^«bniaJb  SE*!f 
X(jH.dt,4*m.,m?t,f.  vutluh.ccrc  lubfcriptioncm  Lb«o,  „„,.  j j, ,  ,  . ' } 
cu  cafum  pcrt.net ,  cmo  patcr  non  tam  tcftamcntum  «mpedtei,,,,,  tnter  i 
bcrosfuosiaccrevoluc.,,,ouam  bonorutnfuorum  diuJjioncm .  bamimL 
ca  qme  fah>u.uia  in  £r*r.,.Dccad.s  pr.xccdcnt,*  ad  iwcrprctatioml  2S 
fim^.C.f^Urttfc  ^  ex^au^idcm  Irncrius  dcfumplit.  Notaridum  • 
cft  quod  inaUj.  foftinianus  infcribit.Jf  «•,«•.  * ,„  dm,fiBnt  ,pf  ru(>^  > 
r,t,&  tUr*  cmmuptrfmbftrtputnifuiftitri,,  f„& b,cr<,»mfJHLU>'t 
ltg,/l*tt9*t  „0(1,*  ««/«««r.Quid  cnim  apcrt.us  fcribi  potuit,  vt  intdliecrt 
rmis  prtorc  cmseonftitutionis  partc  ita  inteliigcndam  cifc ,  vt  ncccflaria  fii 
fubfct  mtio  teftatoris,nimiiu  quotics  id  agit  patcr  vt  non  folim,  bona  fua  J, 

r  r,  n  Ct'4  hcrccilt3t6 :  ncc  ldco  um£  quadibct  fubfcriprio  fufHciat  co  ca 
h.,fcd  illa  dcmuin  qux  omnia  raciat  clara,id  cft,qt,c  &  tepus  tcftameti  &  ii- 
horu nomina  &  moJu  vnciarG  cxprcflim  dcclarcttNfi  quo  J  nccdfc  f t  um " 
n.aifta  in  fubfcriptione  cotincri,  I,  ponas  fcripturi  ipg  rdraraemi  n  ix  om  ~ 
n.a  cadcm  illa  cotincat.manu  tcftatoris  cxaratam  clic:  SeJ  quiaracUcpoffit 
accidcrc,&  Vero  plcrunq;  accidat.vt  pardi  moribudo,  cu,  tantu  non  fit  vi 
num  quit.im  nccdTc  cllct  ad  tcftamcntu  pcrncieitdum.ncc  etiam  liccat  pcr 
morb,  tcporifvc  auguftus  tcftamcnti  fcripturapropria  manu  coriccrc  htm 
m  multo  coinodius,  &  cxpcdittus  fubfcnptione  fua  faccrcclara  omnia  mra 
ari  tcftamct,  fubftamu  mag,s  pcrtincrc  extftimatur.  Hic  vero  noitri  ad Iu 
ftmianu  intcrpretationc  ,Uud  ctii  valdc  cofirmat.ni  falli,,u,r,qu«d  idcm  lu" 
ft.manus  coft,tu,t,AT.ir.ii;,.t//^.^/i/J*r|,>.$.fWM  Wri>vt  „3  valftib.-s  te 
ftatonbus  aut  nolct.bus  cacuftodirc  fubtihtatcqua  induxcrat  d.l.  iubemu* 
/cr.bcd.  nomc  hercdis  prop,  ia  manu  teftatoris  vcl  vnius  ex  tcftibus ,  fcd  fc 
cundfi  prifca  confuctudinc  tcftari  malc'ubus,  fiuc  po  foaiiquii  liuc  pcr  altc 
nuspcrfona  nomcn  hcredis  infc,ipfcnt,ratum  qu,dcmf,ttcfta,nqntum,fcd 
Jta  dcmum  fi  omnino  rcl.quam  Icgitimam  obfcruationem  in  tcftamfto  tc 
Itator  obferuaucnt.  Etf.cnim  co  loco  Iuftinianus  dc  tcftamcntis  parenttim 
ampcrlcais  nominatim  ncnloquitur ,  tamcn  ciim  conftitutio  ncneralu  lit 
ad  omnia  tcftamcnta  pertincns,  Iatac1;poft  eam  conft.tutionc  dc  teftamen 
tis  «mpcrfcclis,  vt  ordo  ipfc  Noucliarmn  dcmonftrat ,  non  vidco  cur  cxcipi 
dcbcant  parentum  teftamcnta  imperkaa.  Prarfcrtim  citm  ilia  ipfa  conftitu- 
uo.que  us  ampltus  fauet,hoc  ipfum  nominaiim  cxigat  vt  liberorum  nomi 
na  cum  tcmporc  tcftamcnt.  &  modo  vnciarum  fcr.pu  f.nt  propria  parenti* 
manu.non  quidcm  in  clurta  ipfa  qu*  teftamcnti  fcriptura  cont.net ,  fcd 
tcm  ,n  fubrcr,pt,one  pcr  teftatorcm  .'pfum  facicnda,  vt  iam  oilcdimus.  Nifi 
sortdxcfpondeas  poftcriorcu»  Juftuuaaj  Icgcm  loqu.  dc  iU  tcibracnt*6  q« 
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polTir.t  &  dcbcanr  valcrc  ttirc  tcftamentorum  ,  non  dcaliis  quar  nondden- 
datitur  nili  iurc  voluntatis  intcttati  ,  Cuiufmodi  clle  diximus  impcrfcdi 
pwcntum  nitcr  libcrc»  tcitamcnta.  ScJ  prxtcrid  quodhancrefponfionctr! 
uunQuam  laudabnnt  intcrpretcs  qui  magis  probant  vt  huiufrnodi  tclta- 
uicnta  quamuis  impertccr  a,  turc  tcitamciuordm  dcfcndantur.  Non  eft  du- 
bttamhim  qumluttinianui,  cum  e.itcftamcnta  infirmat  quar  non  htbciar 
oiiiiiinorcliqua  kgitimam  ob(cnutioncm,non  tninus  dc  voluntateipfain- 
(irmanda  fciifcnc,  quam  dc  teftamcnto,vt  ncq;  teftati  ncq;  inteftatiiore  tc- 
ftamcntum  fuftincatur.quod  foilcnnitatibus  fuis  dcltiruttnn  eft.Conclucu- 
mtn  igitiirten.imcnruni  parcntis  tmpcrreaum  intcrlibcros,  in  quonolint 
fcnpta  tpliu*  tellatons  ma.itt  ca  omnia  quar  Nouclla  Iult rniani conftitutto 
pnncnbit  nuilomodo  valcrc  ,  ncq;  pc:  tcdt  tcftamcnti  iurc,id  cftnecj;  tin- 
quainWltamcutum  (iuc  m  fctiptts ,  Ikic  nitnciipaciuuui,ncq;tanqua  votah 
tatcm  intcftati,ctiam(i  kufttt  parcntc  iplodiajrccxceptumid  fuiireanota- 
rt  j,vc!  ab  a!io  cxfcripti irc.Ncc  pro inrcrprctibus  tucit  coftittitioTheodolij 
qua  vna  tnoucntur  in  i.f.ex  tmpe^f '  £1»:  Siuc  quod  nihi! ca  noui  inducawwl 
qttodad  vrrunq;  p.irctitc*  cxtc  itt  C.jnftatini  lcEc.ndcfoIispitnbutlociiti, 
qr.r  tame  paiccis  fcriptura  omnimodo  rcquircoat ,  fiuc  quod  vtra^lbJti 
St  ConlUtuiiana &  Tlicodol!jna,quxiii.pcrfcctisparcnttim  int»/»cros 
tdtamcntis  phisxquotaucrc  vidcbatur.haud  dubic  corrccTa  (it  ficcmidm 
pcr  Iuftinianum  liacccnus ,  vt  no  alia  ciufmodi  tcftamrnrahodic  vikiBttit 
qttidciurc  voluntatis  intcllati  ,  quam  quxomncs  illas  habcjntquaralufti- 
lit jno  prxlcnpcxtucrunttcftatnciitoxuin  lmpcrtcctorum  follcnniutcs. 
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*De  te^Aitre  inter  hberos  ii/p»ntmt,^ui  nttmrium  mihtbtrt  vtltnt 

t}ri  'uidtc<jhty(juk:n  nonrtm  ttcceitret. 

O  n  parna  intcr  noftros  contcntio  eft ,  fi  pater  miniis  ritein- 
tct  ltbcrostcftatus  notarium  adhibcre  Voluerit,  vt  pleruncjue 
folcnt  notart  j  ad  teftamcnta  quxlibct  iiuc  confcrtbencu fiue 
pubiicanda  acccrfiri,priiis  autcin  dcccffcrit  qnam  notartuitt- 
cedcrc  vcl  volticrit  vcl  potucrit.  An  nihilominus  tcltamctum 
fulVincattir  co  iurc  quo  cxtcra  parcnwm  intcr  itbcros  tcftarncnta.  Ponhnu» 
enim  omncscasfollcnnitatcs  tntcrueniftc,  quas  nouclla  Iumnianiconftrtu- 
tto  in  ciulmodi  teftaimntij  iinpcrfcctis  rcquirit,  ncc  nifi  nctarij  miniftc- 
rium,  quod  rcftator  non  lcx  cxtgcbat,  hi*c  dcfuifle.  Quamquam  5f  patrcin- 
tcr  libcros  (oHcnnitcr  tcltatoeadcm  quxftio  potcft  cmergcre,  ftponaspi- 
trcm  qui  pcr  fcripturam  teltatus  fiicratmotarium  adhiberc  poftmodum  vo. 
luirte.Pittanr  autcm  noftri  quxftionem  hanc  in  co  cfTc ,  An  volnntatis  deie- 
ctus  iflc  lit  an  follcnnitatis.  Nam  (i  quis  admittat  clle  defectum  foUennita- 
tis.non  vidcturdttbitandum  quin  vatcat  intcr  libcros ,  CUin  in  coteft*mcn- 
torum  gcncrc  fecundum  intcrprctcs  noftros  fublarx  fmt  omnes  follermita- 
tc*,nifi  qux  fmt  cx  iure  gentittm.in  quibus  ncmo  pofuerit  tcftamentt  poW»" 
xattoncm,  aut  notari)  mtr  rucntioncm.  Si  vero  magis  placeat  eiTc  clcfcft** 
•volunutii  omncs  confcntiuntnuIIumpoflchaC  parte  priuilegium  cftep> 
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lcrni  teftamciui  .cjuod  volunutem  habcat  impcrfcftam.Plericiue  autcm  pts 
taj-ttlfc  hui  c  dcfcdtim  voluntatis  potiiisquam  lollcniutis,  oo  ijq; occ  tc- 
ftamcntum  vaJcrc.Pro  quibus  illud  facitqnod  cft  in  vulgari  noftroru  bro- 
cardico  »  quandiuagcndurn  aliquid  fupcxcftnihil  prorfusaftu  vidcri»  l.pr- 
nult.tn  fin.Q.dt  isu  fwb.vt  indtgn.Qum  totu  illud  tcpus  quod  prjcedit  coni- 
pleum  tcflamcnti  lcctioncm,  libcru  fit  tcftatori  a  J  tnirtada,dctralicnda,ad- 
ilcnda  quarcunq;  vcladdcrc  vcldctrahcrc  vcl  mutarc  vcht  in  fuo  teft.vncn- 
to,Sc  (fpcaccidat  vtcttam  itucrlegendu  plcraq;  vclddcantur  vcl  emcdcn- 
tur.iuiubcntctciutorcunquaadiJquod  agitcotcpore  diligctiiis  attcdf- 
te:  Vt  promdc  116  poflTt  dici  plcna  ciTc  numcrifq;  dmnibtu  abfoluu  volun 
utcm  cui  aliquid addcrcvcldctrahcrctcftator  aJlntc  pro  ailntriopofsit,  c- 
ttam  quod  ad  inftitutione  hcrcdn ,  cx  qua  vis  potiflima  tcltamcnti  xftima- 
turtiVlaximc  vcrb  cum  tcftator  qiu  notariu  acccrfit i  inbct  ca  fua:  volutati  Ic-» 
gcradicctc  vidcatur,  vt«6  alitcr  i!!l  valerc  vclit  quainfinounj  fidc  ac  fub- 
Icriptionc  iiiuniatur,qiiodp]crunq;fumtno  iudicio  fjctunt  tc!htorcs/vt  fratt 
dtbtis  fic  falfiutibtn  viaprxchidat,  cuius  in  piiblica  fcngtura  rommmiicjdx 
difficilior  doluscft,  qtuin  in  priuau.  AcccJitratio  iPa.qtioH  ad  cuiuflibtt 
tcftamcjtu  fubfuiitumpcittnctc  illud  vidcatur,  tcftator  pr.;hriariir  &  dc- 
ctarct  cam  faipura  quac  profcrtur  (uuni  c(l*ctcftamcntu,/.»4f  tifilnflimj.%. 
f.At  tjtm  hnm*n*  frmgtltnu,  in  illis  vcrbis,r/"jji*/»»  ipft  fmnm prcfltemttr  m  -«>- 
fttit.  C.  aui  te/}.fje.p']f.&  l.hdC Ctnfultifnmn.  11  .tbt.Aum  t.tntn  Itfltitu  p,t- 
ftntibut  ttflmtr  fnnm  tfft  •<•,.'.«  •■tntttm  dixrrtt.  f.  dt  ttslnm.Qni  rarionc  mo- 
tus  Sihccu.  s  $A  d.l.hnc  ctnfulttflimn.i.tx  tmptrftl~l».\n  c:  cfto,  ini<  nc,vtpu* 
trt,(i  fcripuira  manu  patris  fcripta  intcr  libcros  repcriatur  in  capfj  poft  mor 
tcm  pattis  quam  r>6  apparcat  fuilfc  Itclam  &  pt.blicati,nulliti j  cam  cfli-  mo- 
incnti,  noii  foliim  rattonc  omiflz  follcnnitatis,  fcd  ctiam  «  dcfcctn  prmci- 
palitcrvuluntatis:quod<V  Alcxand.rcftrt  conf.j6.nn.M.vol.i.  CVaropinio 
licct  a  plcrifq;  notata(it,&  magiscomniiinitcr  tmprob.ua  proptcrcsi  quod 
oufpiam  lcgcs  rcquirant  lcctioncm  &  publicationcm  tcftamcnti  irnperfcc*H 
pro  follcniiiutc.vt  bcnc  contra Salicctum  difputat  tnf.tn  ^Amb.  jncd  ftnt. 
Q.detrflnm.  ncq;  nirliis  vttcftatorprofitcatur  fcriptura  quar  pr<  fcrtur  luuoi 
c(fc  tcfuir.cntu,m(i  cttm  tcftamcntum  (it  cora  tcfttbus,  quos  fupra  prnbatu- 
musm  llosrcquiri  in  parcntis  tcfumeto  inter  libcros,viiictur  tamcn  probj- 
bilms  dclcnJi  polTc  in  caTpccicquam  traclamus  ,cum  teftator  ipfc  hanc 
lcgcm  libi  <liccre  votuh ,  vt  tcftamcntum  a  notario  lcgcrctur  ,  cV  publicarc- 
tur.  NullacniLiifitiniuriatcftatori ,  cumipfius  tcftamcntumbb  eam  cau- 
fam  fit  nntuin ,  quod  no  (it  adhibiu  follcnnitas  quam  ipfe  voluit  adhibcri. 
VrcqucntiortameDotftorum  noftroru  fchola  in  ca  magis  ir.c!*nat  fcntcn- 
tiam,vt  hic  lit  dcfedlus  follcnnintis  potuU  quam  voluntat!S,idc6q;  non  im- 
pcdiat  quommus  talc  teftamcntu  parcntis  intcr  liberos  fuftincatur,norvQff 
clcin  cx  itire  cnmmuni ,  fcd  cx  pnuilcgio.  Qood  cxprcflim  condudit  laf.aj 
d.f.tx  imptrfrlit.nn.^.ptfl  "Bttldnm  tn  l.vli.C.dt fidrit.^lex.dtil.ttnftl.  j6. 
hb.}.tir  pefl  tts  Andr.  Cn)H.Ub.i..pr*Uit.tb[truni .fp.\  x.num.xt.  Mihi  frn- 
ctntia  quidcm  ifta  probaturfcd  ratio  non  itcm.  Nam  vt  ad  tcftamcntnm  ri- 
tc  ac  follcnnitcr  conficicndum  adhibcrinotariiim  oporteat  ,  nullo  proiTus 
iure  cautum  cft,  nulla  ctiam  confuctudinc  tntrodtidum.  Etfi  cniir  n  o<  tl  e 
apud  omncs  fcrc  gftcs  inualuit  adhibcdoru  in  tcfumctis  i.ourioru.no  idio 
Uuieu  hoc  (it  quod  ea  tcftamcntormu  follcnnitas  ctTc  cxiftm.ctut ,  itac 
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iti  fcripMstcfurt  quisvclit,  fiuc  pcr  nuncupationem ,  fcd  quomameettio. 
ilfa  ratto  cfl  confcruandc  voluntatis,  probandxquc  ad  futuram  rct  mcrao- 
riamtqux  ctiatn  caufi  cftconfcrtbcndoruin  inftrurncntonim  dciuqiionie 
contractibus  qui  fcripturam  non  rcquirunt,  leg.^.M.de pigntrA.q.Diifii' 
inflrum.  Et  qui  t  parutn  cflct  cxurc  fcripturam  cuitis  fidcs  in  dubiufn  vocari 
poiTct,plaCtiit  in  cam  t  c:n  vt  pluriinitin  adhibcri  notarium,  cuius  fidcsfjcc- 
i  et itt  dc  inftrumcnti  unqttam  publitfi  vcritatc  drrpouri  non  oportetctNe* 
qtic  ltoc  negat  quifqu j  c\  mtcrprctibiK  ,  fi  teflator  nihil  dircrit  de  noario 
adltibcnd-'.  Scdctl  ntcfljtor  not.irium  acccrfiri  iuflit, hic  vet&caGiseftin 
quo  volunt  i!!i  itle  lunc  vnam  cx  follcnniuribus  tcftamcnti:  Et  inhoccgo 
ns  dilfcr.ttn.  Ncccnim  puto  ciTc  in  teflatorispotchatc  vtfollcnnititrn 
notuni  inducat  extra  c js  qux  lcgibas  aut  •vmftmuiombus  in Juctar  fuerum» 
ficuti  neC  poteft  raccrc ,  vt  non  fint  neceffarix  follcnniutcs  illxquas  iusac- 
Prtun  fitic  ciu:Ic  fiuc  prxtorium  introduxit.  Vtrumquc  fiquidcin  pendct  ci 
Codemitirisprmcipio,»!c  qtto  in  leg.  ntmtpttt/i.tt  de  legdi.i.fjr uUtfls»ii. 
i  j.  Qed.  de  te,1jm.  Kctnincrn  polfe  faccrc  quin  lcges  in  ftio  tcfbmcnto  lo- 
cum  habcant ,  cxtcfundidcpccunta  fuafacultatcm  pCTmilVamdfc,  vfijue 
adco  ccr.tsrcgulis  3c  lcgibu*,  vt  ncquc  iuiifdiAionis  formainpro  arbitrio 
im.tarcncquc  iuri  publico  dcrogare  cuiqi-am  lit  pcrmilfum.  ltacjccnngc 
ti:ljtwiv;i»v\;-.rili.'.v::  :il.  v:  r.  ■•:  .tlittr  luurn  tcftamcntum  valcfttoaatM 
ft  ojtotcflcs  in  co  jdhtbiti  rcperitcnrur,  adhibitos  vcrofuiiTcfcptemlBD* 
tj\at.  N<  n  dubuo  quin  arquc  valiturum  fit  tcftamcntum  ac  li  nihil  in  con- 
trarium  j  tcftatorc  cauf.tm  cllct,  qttia  &  pro  non  cautohabcndumeftijHC» 
quid  contra  vel  prxtcr  lcges  cautum  cft  ,  nc  aliaquin  eucniat  vr priuato- 
runt  cautioncs  legtiin  antunuic  ccnfcantur,  quod  Papini anus  nuncjtiamaA' 
\mt\cxciArg.v!nm.D.de fuu  &  iegu.  Stcttt  e  amtrario  fi  tcftator  difcrtcpra*- 
cipcrct  vt tcftamcntum  fuutn  vaTctct  coramfcx  tcftibus,  quistamcn  oice- 
rct  comagisvaliturimi  clfc  tcftamcntum  ,  quod  (ollcnncm  teftitim  nu- 
mcrumnim  habcrct?  Eiufdcm  namqucpotcftatis  &  aiftoriutis  cft,  follen- 
liitatibus  a  nirc  prxfcriptis  aliqttid  adderc  vcl  dctrahcrc.  Etconfcquen- 
tcrcitifdcin  amcntix&  infanix  alterutrutn  faccrc  vcllcillum,  qui  vcUenon 
poflit.  Atqui  ncmo  cft  tam  ftultus  qui  putct  libcram  libi  efle  tefbndi fa» 
cifltatem  nifi  qtiam  habeata  lcgc.  Ergo  ncquc  alias  follcnnitatcs  tefh- 
mcnto  fuo  prxfiribcrc  quifquam  potcft  aut  ctcbct  ,  quam  quas  lcv  tp& 
aut  alia  q.ixlibct  coa.litutto  qux  vim  lcgis  obtincat,  prefcripfit.  Q^xcum 
ita  fint  ,  fatcndum  cftcxtra  cjiifjmcircfollcnnitatumtcftamcnti.vtno- 
urius  aliquis  adhibcatur  vcl  nullus,  ctiamfi  maxi^eid  cgcnttcftJtorvt 
notarius  adhibcretut  .  Quod  cx  iis  ctiam  qu^  fcqueriti  Dccadc  circaclau- 
fulam derogatoriam dicturi  fumus,  clarius  intclligirur.  Atfi  noncftde- 
fcctus  hic  follcniutatis,  crit-nc  ftatimconfcquens,  vt  fitdcFcctusvoIun- 
titis  ?  Nc  hoc  quidcm  arbitror  dicipoflc.  Qtiis  cnimtcftator  vn^uam 
cogitct  dc  adhibcndo  notario  ca  mcntc  ,  vt  fi  qua  dc  caufa  prffcrtrm 
forcuiu  nounus  non  intcruencrit,  teftamcntum  valerc  nolit  ?  An  non 
iuficrctcontra  vulgare  noflrorfi  brocardicum  vt  indudla  ad  vnum  finem» 
contrarium  ciTciftum  opcrarcntur leg.  legtt* tnmtthttf.  19.  Aeltgst.i.lfg-1*' 
g*id.  1+.  D.  dt  *d%m.  Ixgtt.  &  contra  id  quod  Vlp.  fcrtbit  tn  Itg.  j.  D.  di  tt- 
jUm.mtlit.  non  clfc  crcdcndum  qucmquam  eligcre  id  gcnustcftandipcr 
quod  iudicta  fua  fubucruntur.  Au  (orte  aliam  ob  caufam  nounus  adhihcn 
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iolct,quair|  H'Jtft<W«tt  caufa  fit  in  tutiore  loco}  Quod  ticum  qroquc  cu.n 
rounus  atittibctur  nthilahudaccedit  vinbus  t.it.vi.cnti  qu<>J  |U«  taiii  h^- 
bcat  k'Hcruiititc5,nili  quodpcr  mrtrumcmi  publici  tuicm  ccrtior  tir,  car»~ 
inodiufque  ad  poiicros  tranfinittitnr  probatio  vcltinutis ,  quid  aluij  irr- 
commocit  adtcrre  potcft  quod  notarius  nullus  intcrucncnt ,  irifi  vt  dcticia» 
harc  probattonis  fpcctes.quam  imcrucntus  notari)  attuli(fct)  Hoc  ipfum  vc- 
io  quod  harc  aut  llla  probatioms  fpccics,  dciiciat  fiuc  dc  tcftamcnto  fiiK 
-deaha  rc  qualibct  agatur,cuiufnain  obfecro  pondcm  &  momcnticirc  po- 
tcft,fjuotics  adfimt  ahx  iufSctcntcs,  &  idoncar  probationcsr*  Nullius  omm  - 
no,  eura  nihil  rcicratqua  rattonc  quid  probctur ,  dummodo  probctuj-co 
modo  qui  iurc  non  (itit^robarus,vt  in  clcganti  fpcoc  rracuc  Vipianus  m 
Itg.qut  ldinlM.ij.$  tnit ptuft  yutrt.  'D.it  fun.tj  ScahoIa  tn  Itg.  cum  ttbtr 
Mm.344  i.D.dtpif*$r.\b\  att  liconucncritdcpignorc  non  iJcirco  pigfu  - 
«i&obhgationcin  ccflirc  qtiod  dics  vct  Confules  additi ,  vcl  tabula:  (ii»narx 
non  fint.fc.ft  autcm  accominodattor  ad  rcm  noftram  tcxtus  in  /.  vli.  tn pttn- 
ctp.it ltg*t.i.  vbi  cum  apud  cttndcm  Scamolam  proponciu:'t  quiibmtC- 
ftamentofuofigniticailevtfi  quidobfi^natum  rcliqutffct ,  id  vicc  codicil- 
lonim  vakrtt,cpt(tola  autcui  rcpcna  ctfct  qux  non  t>  rai  ohitgnata,  &  qua;* 
rcrcturan  caqua:  cpiftolacontincbanwr»  dcbcrcnrur.  RcfpondctScamoh, 
fi  cpiftola-fidcsconftarct,  dcbcri  omnia  qux  tcftator  in ea dari  fe  vclk :li- 
gntticauit.Cui  conucnitctiam  quod  Marcianus  fcribir  \r\ltg.Diui.C.§.licr. 
'D.itlmrjodtctil.  licct  m  confirmarionecodicillorttiii  patn  laioiliaKtcJicce- 
nt  vt  hgrWlrw^nlfra  vdit ,  quam  fifttmami  fignatos  Sc  fiibfiriptorr',  ti  1  r.cn 
vaferc  facto»ab  co  poftca  codiciUos  ,  ctiainfi  ncqtic  ab  co  (iggatf  ncq;  ciu 
JM^il^ipt^fubfcnptfvcjpropo^iitur.  Si  cnitn  ;rj'cft\:  nt.pc  1»  ..  :i. 
Bwfbceat  litfcftui folfcnntta<is,quaifctoltar£raJhibcri  vohiictamctfi  co- 
dicilloriun  follcnnitas  nulla  fit  a  lcgibus  conftituta  ,  qux  proimle  mulio  fa- 
cilia<  « tcftatoris  arbirrio  pendcrc  poflir ,  qtianto  minrts noccbit  in  tcft  a - 
mcntis  qux  fuac  habcant ..  iurc  follcnnitntcs ,  quibus  addere  quicquam  vcL 
dctrahcrcvt  quis  maximc  vcht  »m«n  tannn  pofsit  t  Qnod  Itproptcrnou 
adhibitum  notaritim  qucm  tcftatoradhibcri  voluerat  nullus  auHollcnnita- 
tis  atit  voluntatis  dctcc"tns''liibjrft*c  intdligirur »  quid  obfocro  cattfx  cffc  po- 
tltft  cur  co  magis  intittlc  &  lncfrkax  vidcrt  dcbcat  tcftamcntum ,  liuc  pcrtc- 
ctum  fiuc  impctfeftum  proporatur,fi  modp  mhil  dcfit  ex  cartcris  fcilicnni- 
busqux  ad  tcftamctua  nuc  pcrfcdta  fiuc  imperfccta  confcribcnda  rcquiri 
lcgcs volucTiir.t  ?  Quarc ncc aliud  critctiamii  quis  coram  tcilibus  fcptcm 
ogatis  ritcque adhibitis  nuncMpato  hcrrJc  :;tquc  ita faffo  pcmuncupario- 
ncm  citra  fcripturam  tcftaiticnti  ,'JtxcrttVcl!efcnotaruiin  adhibcvc.  1J  c- 
nim  crcduidus  cft  dixiilc  c5f  faccrc  voluilFc  ad  voluntatis  fua:  probationctn 
perpctu5fndam,vtdiximiis,non  ad  fui  tcftimcnti  virCs  antfufpcndcndas  ai.t 
euacuanda*:  Ncc  aliam  hacpartc  intcr  tcftamcntinrri  fcriptis  flc  nuncupati  - 
ua  'fiffcrcntiam  ag^nofco,ni(i  qubd,qua:  in  fcriptis  titint  impcrlccta  e(fcp<M- 

,  nec  co  minus  umcn  valcrc  iurc  intcftati  fi  cas  habcantfoUcnnit^^ 
qius  nouellaluftiniani  conftitutioprxfcripfir.  Nuncuparitu  vcro  impcrt*- 
£ra  nulla  cflc  poflunt ,  faltcvn  cx  quibus  volutuas  tucnda  iitnc  qtndcm  iurr 
intcftati,vt  probauimus  fuo  loco.Sed  &  in  co  crrant,  qu|  volunrbttaiWc«i 
tcftaincntummquononfuitadhibitus  notaritu  quein  adhtberi  patcr  vo- 
lucrat  nullius  citc  «omcnti  ctiani  mtcr  libcros  p/optfr  dctciftuitj  volun» 
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tatn  *it  b  I  purirtT.m  rrarorum  onfmutioncs  non  pcrtincre  adreihmrnri 
qoa*  nnt  iinpct  f&U ratione  voItmratis.NamcV  harcquoqttcfcnrcr.tialima 
nobis  connitMa  clt ,  cum  ca  tan.cn  diftinctionc  quam  adhibuimus  in  Er- 
ror.  8.  Dce.uiisprarccdens.  Atqiii.inqiiics.porerattcftatoracccdcntcnoti. 
rio  &  teftanjcntBm  lcjicntc  mut.irc  voluntatcm  ai:t  in  partc  atit  ctianiio 
toturii.  FatCbr»  nam  &  potuil  mutarc  pcrindc,abfcntcctiamnotirio:Soi 
nr.n  pntiftca  rcs  taccrc  vt  co  miiius  valcat  tcfhnrcnrmn  ,  nc  alioqui  di- 
Ccj  lura  lit  nc  illiidofiikin  valiturum  m  qi:onotanusadhibitu$tucm,aut 
pt>)t  quod  tactnm  n:nil  cfc  adhlbcndo  notario  tcibtor  dixcrit. Ouandpqui- 
dcm  &  hocdtquc  tmnari  p<<tcft.  Non  ipm  r  inloicicndurn  cftantcftatcr 
voliintatcm  n*.UtarcPOtucrtt.  tc.i  .111  numrcrir,qrtam  ncc  niuratfc  atttnia- 
utfius  h>ill"ccrcdcii:lustli  li  non  cxprtftlm  inutaci  probcrur.t.  tnmfu.u. 
Xi.dt  prcbat.  Naun  r.cc  aiiluic  mutar  qui  dc  ca  mutanda  iam  a  citat ,  adco- 
qucnccqui  vultuuitarcqunuAu-.c  mtnct.  Aliuilquccft  iuutaic,aUudvcJi» 
ii;itt.trc,tia-:  3c  aliudtlt  tttbti,alnid  vcnmlbn  vtlJc. 

1  .   •  4  >*f^*ik.'its. 
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Dt  ttfttmcnte  irnperftflo  in/juofunt  inflitnti  vtnitntet 
*b  mttflMt. 


!/,■:•• 
itd^ii 
1  mjs 


k  B  s  oVr  1  m  v  s  proxima  DccaJc  traaatum  Dt 
imperfeflu psrentum  inter  libtrtj  tejfamentu,  fcdnon 
prurtus  tiaCtatuna  Dt  ttfttmtniu  imperftflu.  Supcr- 

cft  cnim  quxftio  ilh  tractanda.  Quid  fi  in  tctlamcnro 
iinpcrfccto  inftituti  tint  non  libcriipfi,  quinulli  ciTc 
proponanrur.fcjalij  quilibct  lcgitiini  fuccctlorcs  ab 
ir.tcftato  vcnicmcs.  ltcm  quij  li  aliqut  fint  hbat.fcd 
quos  tamcn  patcr  practcricrit  in  co  tcltanicnto.  Narn 
&  tioc  qaoqucceftamciituin  i.upcrfcaum  arpcllat  Caiutin  quufilius  pra:- 
tcratuajtln  lt£.ftdHil>Hj.ii.$.f; pritu.DJtUntT.pefttntr.tabuL  AAfr- 
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rcm  qn*ftioni$partc:n  illua*  pciriuct ,  quod  VlpUnus  fctibit  in  Ug.  2.  D. 
dt  tmufi.rupK  Tunc  prius  tcflauicntuni  ruwpicu  i>  poflcnus  ntcpcric- 
tShim  cft.  Kihfbrtc poftcrius ,  inquit,  vd  iuic  uulitaii  tjttinjj  lit>  vcliu  00 
fcriptus  fucrit  is ,  uui  ab  intcftato  ^  cnirc  potcft  :   1  tmc  enim  &  pof-  rrio- 
rcnon  pcrtccto fupcrius  rumpifjr.  Quibus  vcrbis  ctli  vi.ictur  Vlpnnus 
candem  conftitucrc  rationcin  tcftamcmi  iniiitans,&ciusin  quo  fucnnt 
fcripti  lcgitimi  fucccflbrcs ,  obfcruandum  umcn  cftnon  in-aliocflc  bo-- 
rum  comparationcm  nifi  in  «o  ,  vt  pcr  liuiufmocli  tcfta  ncntum  p  .:: 
rius  impcrfcctum  runipatur  prius  quanrumcunqtic  pcrfcctum  :  At  nun 
aiam  in  co,  vt  qucmadmodum  tcftamcntu-.u-  nuliufc  tcftatncnrijurcdw- 
fcndirux  ,  iu  &  defcndaturillud  inquo  iuftituti  fint  svnicntcs  abintclij- 
to.  Ahud  cijim  cft  rumpi  tcflamcntum  prius ,  aliud  vcrd  valcrc  pofterius, 
farifque  mtgnum  priuilcgium  cft  tcftamcuti  in  quoinftinitifuntlegitiiiii 
fucccifores,  vt  quamuis  iuiperfcctum  fit,  tamcn  rumpat  fupcrius  contra  iu- 
ris  comiuajpis  regula* ,  tamctfi  non  co  magis  valcat  mrc  tcftamenti  :  lLt\~ 
que  inhancrcm  apcrti/H.na  I  hcodofij  conftitutio  in  Irg.  hjtt  ttnfulttfu. 
ma.11.  i.vinm.Ced.  detr/idm.   vbi  pofteaquim  dccrcuit  iIIccoiiuciikii- 
tcriuri  vetcri  ,  vt  fiquis  tcftamcnto  iure  pcrfcfto  poftca  adaliudvenc- 
nt  tcftamcntum  non  alias  quod  ante  ta^tum  cft  inhrmcrui->qiu.ii  fi  id  qno  J 
ftcundo  faccrc-  tcftator  inftituit ,  iurc  hicrit  confummatum.  Nifi  loitc  in 
pnorc tcftamcnto  fcriptis  his  qui  ab  intcftato  ad  teftatoris  hcrcditatcm  vcl 
Ucccflioncm  vcnire  non  potcrant,in  fecunda  volunutc  tcftator  eos  fcrtbe- 
itinftmicrit  qui  ab  intcftatoadcius  hcrcditatcm  vocancur  ,  Subiungit  in 
J»K  vcrba ,  £  0  tmm  c*fu  lictt  tmptrftft*  videstw  fcriptuiu  pojitnor^  mfr. 
mtttpriort  tefittment»  fecundum  eiut  voluniuiem  non  tfuafi  itfidmtn  ur/i. 
fidl**fi  vlttmam  vtluntuttm  tnttfiwt  vultrt fimeimut.  Quibus  verbis  qi  Q 
nihil  noui  1  hcodoltus  conftituit,  fi  iam  olnn  Vlpianui  ilii.J  ipfumfcu- 
fcrat  Se  fcripfcrat  in  dtfi.leg.x.V.dttmufl.rupt.  fic  tamcn  loquitur ,  acfi  con- 
ftituerct ,  proDtcrca  quod  in  prxccdcntibus  difpofucrat  exprcffim  nc  cx 
impcrfccto  tcflaincnto  voluntas  tcncret  mfi  intcr  folos  libcros :  quod  taci- 
le  fic  acciperc  quis potuiflct ,  vt  ne  quidcm  iincftati  iurc  dcfcndi  dcbcrc  ca 
volunusquamquis  declaraflct  in  tcftamcnto  poftcriore  impcrfc&o  fauo- 
rclcgitimorum  fucclforum,  fi  non  hoc  nominatim  Thcodofius  addidilfct, 
dc  noftcriore  tcftimento  inrc  intcftati  dcfcndcndo.  Quo  admilfo  fi  quis 
infcrat,  Futurum  igiturvtnihilintcrfitan  Iibcri  fcnpti  iinrinreftamcnto 
jinperfccto.an  verb  Jcgitimi  quihbct  focccflbrcs ,  ciim  ncc  aliud  fit  pruulc- 
giumtcftamcnti  imperfctfi  hitcr  libcros  conditi ,  qiurn  vt  ab  intclfato  fu- 
itincatur.qucinadmodum  in  prarccdeiitibus  Dccadious  a  nobis  difpuratuni 
fjit.Rcfpondebo,Imo  priuilcgium  libcrorutn  maximum  cflc  /iucpra-ceflc- 
m  tcfbmcntum  aliquod  pcrtccfum,  fiucnullum.  In  co  nimiruni  quod, 
vt  fcquitur  apud  Thcodofiura ,  non  alitcr  impci  fcctum  ilJud  tcftarucn- 
turn  dctcnditur  nire  vltimar  volunuris  ab  intcftato  fjuorc  Icg-.timo- 
ra^thcrcdum  auam  fi  auinniir  rcOrc  inimi^nrrlnt  .  nni  tamrn  ntij^ 


rtim  hcrcdum  quim  il  quinquc  tcftcs  intcmencrint  ,  qu 
li  in  tcftamcnto  inter  hocroi  condito  rcquirur.t.ir  ,  fi  modb  dc  pa- 


rcntis  volunutc  conftct  pcr  ipfius  fcripturam  de  cuius  fidc  non  <|U- 
bitctur.  Vndc  fortifHmum  argumcntum  fuini  potcft  ,  pro  ci  fcntcmia 
quam  nos  propugnauimus  contra  Cuiacium  cxifrimantc.n  in  tcftamcn- 
to  parenris  mtcr  Ubc%js  rcquiri  tcfte*.   Qupd  fi  iu  cfli-r  vriquc  non. 
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pauciorcs ,  qu.im  quinquc  ic>"j:rrcrcntiir.  lioaiitcin  numcrorcquiiitonsn 
podctilici  iii  cjuq  cflcnt  libcrt  incliorts  condiciomt.Nifi  fortalicquiiinco 
cmkkjuc  contra  nos  fcntirct  «uod  tcftamcnrum  parris  impertectum  intcr  li- 
bcros  tcltamctiti  iurc  dclcnJtndum  tflc  aibttraretur :  quodnos  &ncg«ii* 
nms  fetnpctvif  ncgabiimisliuc  tclics  aliqui  fiuc  nulli  m  co  tcftamcntoad- 
lnbitt  piop-mantur.Planc  cum  qjinquc  tcftcj  adhibtti  fucrunf,non  eitab- 
iurdom  .nit  mirum  eodcm  turc  ccnfcn  teftamentum  impcrfectum  in  quo 
infHtuti  fiint  ventcntcsab  intdtato.atqucli  in  ce»  libcri  cffcnt  uiftitutt.Kou 
ituetf , q uirn  vt tcftamcnto  iutv pertecto par  |it  caufa  libcrorumtV  cxtri- 
j:curum.  Vtriimqnc  cni  i!  tir.iu  n  quia  mclior  in  nullo  cllc  dcbeat  coodiao 
Iibcrorui>»,lc.l  quia  non  Ih  iil  qu  uncltor  clic  poffir,  cum  voluntis  in  cxtri" 
ncos  collat*  ftias  habct  lollcnnttitcs ,  liitc  quas  cxtcllamentohaberc  Jc- 
bcar,  liuc  quas  ab  mtcltato.  Hoc  cnnn  addciidtimcftquiaticuri  tcitauienn 
pcrfecti  follcnnttas  llla  cft  vt  haboat  fcptcm  tcftes,  ita  &:  voluntatis  intcfta- 
ti  vt  habcat  quinquc  poli  altam  ciufdcm  Theodofij  conftitutionc  in  Itg.v 
£',dt  codiciH.  Antc  qtiati',  vt  fxpius  alibt  momiimus,  nullus  in  eam  rcm  rc- 
Jtinin  ntimtius  cratpr.rfcnptits  >  &  fufKctcbat,  vt  decavolumatequarin- 
tcftati  ittrc  dcicndcnda  cflct.quoq.iomodo  conft.trct.-In  coque faltetn  haud 
dtibtt  ius  nomim  fecit  "1  hcodolius,in  d.Umt  c»nfH.'ufitmm.$.  vli.qoodtfn 
priorcm  fuam  le^cin  lccutus,  qtiam  &  luftin.  pr.jbauit  in  l.vlt.ffMd»***- 
cauf.mort.  addulit  ncctflitatcm  adlttbcnJoruin  in  tcftanicnto  irapcrfctto 
quinquetcftiumt  ad  prius  tcltamcntum  pcrlcctum  rcuucanduin,quamnon 
addidcrat  Vlpian.  in  d.l.i.D.dt imufl.rupt.  Niii  fortcprobabth*quisputet, 
quod  tatn  obm  Acciirfius  fcrtpftt  ad  d.l.i.  Compufitorum  cffc.non  Vipiani 
cxccptioncm  illamdc  tcltamcnto  poltcriori  itnperfccto,  tn  quo  initmm 
finrvcnicntes  ab intcftato.   Nain  prartcr  id  quoid  ratio  mrts eam  cxccpoo- 
ncin  admittcrc  nullomodo  potcft,  nullufqucin  toto  uirc  vctcrc  locuscft»- 
tiurqno  islipfum  proban  poflit  ,  ncgare  nonpotcft  quin  ca  Thcodofunx 
ConftitiitionisTcroa,  qux  fiipra  rctulimus,lint  vctba  Iiiipcrauaris,  nwplanc 
nouum.cV  antea  inaitditum  conftitUcntis.Atquc  tta  oomimodo  fcnticndum 
cffc  cxiltimo.Et  hxc  qutdcm  ad  prioicni  propofitx  quaftionis  partcmicri- 
plillcftihSciat. 
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Dt fenttntx*  tf;  r»ti»nt.%.ft prim.hft duthm.xx.  "D.dtbenor. 

pejftjf.  (orttr.  tttb. 

D  poftcriorcm  vcrb  illud  pcrrinct,  quod  Caius  traftat  in  dJ. 
fi  dneitHt.f.ftpntu.  D.  de  bs-n.pcJf.nnt.tttb.Si  prius'tcftamen- 
titm  extct  iurc  faclum ,  in  quo  filius  cxbcrcdattiscft,  con'e- 
qucns  vc;6  impcrfcttuin,inquo  prxtcrirus  ftt  filius;  poftcrio- 
rc  tcftamcnto  prxtcrinim  ,  rc«Sc  bonorum  poffcflionempc- 
titiiruni,fi  rcmoto  quoquc  filio  potiorcs  lint  in  ca  hcrcdit3tc,  pofttriorc  tc- 
Itamemo  fcripti  hcrcdcs.  In  quorcfponfo  illudprimum  rairari  quis  pomt» 
quodCaiujitnpcttccluin  vocat  tcftaiticntum  in.  qno  fiHus  prxtcritu»  l* 
**    "~r  ""    '  Longc 
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Longc  alio  fcnfu  quam  quo  hucufquc  a  nobis  actimi  cft  dc  tcfiamcntii  ini- 
pcrfcctis.  ImpcrfccTta  nanique  reftamcnta  folenms  dicerccutii  Theodofir» 
m  dJ.bmt  tinfninfiim*.  &  cum  Iuftiniano  in  f.penule.  I n(tit.  rjmlr.msd.ie/li. 
ui/fnp.ea  qux  finem  foum  non  h.tbcnr,  cum  rej  ctiiufqnc  pcrfo&io  cx  ipfius 
fine  conftituarur ,  ac  proindc  illatamum  qux  tcftium  (ubtcrit  tionibusSc 
fignaculis  funt  dcftituta.  Qux  vcro  idconon  valcnr  qund  m  iis  prercricus 
fttaJiquis  cx  libcris  qui  crant  in  poteii  itc,  iniufta potnis  appcilanrui  Sc  nttl 
liusmomcnti,/.i.D.<iV  inm/f.rmpi. c^uii  licct  habeJnt  (vptcm  tcftium  numc- 
rum&  figna  &  fubfcriptionci,  tamennon  comagis  valcrc  pofsimt.  Vcrthn 
rcfpondcri  pro  Caioporeft,lie>  quoquc  impcrfecia  tcftamcntJ  ncc  Impro- 
pricaut  inclcganterappcllari  .proprcrca  quod  crtm  iilij  m  potclbtc  ncccf- 
lario  infcituendi  lintvcl  cxhcrcdandi,  t.inttr  ttttr*,\<->  tur.tl.t.Gntliu.  !.;  §./« 
tmmmtj.D.dt  ttber.tjr  ptflbitm.noTt  pofcftdici  pcrriclunicV  abfolntnni  cflc 
teftamcntum  , inqtio  vnus  cxlibcris  prctcritus  fic,  hocefTncqucinftitutus 
ncquc  exhcrcdatus.PortlT  quidcin  cffcdiciq;  tceptum ,  quia  caps;:  &r  nrin- 
crpiura  tcftamenti  cuiuftibet  fccundum  vetcns  iuriipmdcntie  tempor:»  "c<-n  - 
liftitininftitutioncqufpotcft  cffe  cxtiinct  quoq;  pcrindcac  fui  hcrcdisjfcxl 
nonpottftdtci  pcrrc5niin,qnatidiu  neq;  inftitutus  necj;  cxhrrcdatus  fnic  is 
cjueinoinni:nodoijcccfsecrit  vc!  infcimi  vcl  exhcrcdiii :  aim  fit  i(:.t  vna 
citefiamcnrorum  follcnnitjtibits  non  rainiis  quam  illa  vt  fcptem  tcftcs  to- 
fcdemq;  tcftium  figna&  fubfci  iprioncs  adhibcantur.  Scd  illud  magis  tiiirti 
tftcjuod  Caius  ait  conrra  hcrcdem  in  ciufmodi  tcliarjicnto  impcrftcto  in- 
latflMm  pollc  prctcrittim  filimnpctcrc  bonorumnofsf/iloncm  contra  ta- 
bwljtrcitioto  iilio  putir.rcs  hituri  lintin  ca  hcrcdiratc  poftcriorc  ccftamc- 
••o/cnpti  hercdc*.  Qiximodo  cnim  poiTunttiTcpotiores^niliriipattirpriiis 
•f/h^mum.'C»^tomodo  .uttcm  rutijpi  potcirpriiis,qiiod  nos  ponirmis  :ti- 
«rfadutn  cffc^fipoftcriusfitimpcrfcccum?  Namquod  iamdifptitauiinus, 
Perfe&um  prius  poiTc  mmpi  pcr  imperfcctum  poftcrius ,  cum  in  co  pnftc- 
fiore  inftituti  funt  vcnicntcs  ao  intcifato,  prxtcr  id  quod  a  "l  iicodofio  pri— 
muminttoductuinclt.plantq;  abhorrctab  coiurcquod  Caij  tcinpoi  ibut 
oboncbatjvt  diximus  ad  iinccap.  preccdcntis ad  hunc  ctia  cafuni  accomo- 
dari  non  poteft.in  quo  proponitur  prxtcrttus  is.qui  ab  intcftaco  quoe;  fuc- 
ccffurus  eflct  fi  cauta  intcibti  locum  habcrc  pciltt ,  qux  proindc  nc  locum 
huberc  hic  poflTt ,  illud  impcdit,  qtiod  voluntas  dcfunctt  pcrindc  fubticrtc- 
rcturfi  prxrcritu»  lilius  cum  inftitticis  admittcretur.qucm  t.imcn  ab  inrtfca- 
to  admitti  nccclfc  cflct ,  fi  co  rurc  fucccdcrctur.  Prxfcrtim  cum  vcrifBiiTUttt 
fttquod  diximus  &  probauimus  cx  d.l.hae  ctnf*lttJiim4.§.z-tt.C.de  ttft4m.\<;. 
LKimos  fuccdfbrcs  inpoftcriorctcftamcnto  impcriedo  fcriptoi  non  qoafl 
cx  tcffamcnro  fucccderc>fcd  iurc  vltimf  volutatu  ab  fritcfbtto.*&  confcijirc- 
:crnon  aliocafu  quam  quo  pofsit  dcfendi  ca  Volurrtas  rurc  fuccc&oais  m- 
:rflatr,non  quo  fubutncda  in  aliquo  fit  cV  violada  vt  tn  rcliqcr >  dcftndatur, 
quod  vuq;  contingcrctfi  iurc  intcfbti  fuftincretur  tcflamcncu  in  quo  pra-- 
Trrttus  ciTct  vntts  cx  libcris  ab  intcftato  fucccifuri«:.  Eucniret  cnim  \i  fuccc- 
Jcrettanquam  vnus  cx  libctis  ad  intcftati  fucceffioncm  limul  cuin  fratnbus 
•  ocatus ,  &  nihilominils  contra  voluntatcm  patris  a  qtio  prxrcrirrs  niifTcT. 
Rurfum  fi  filiushic  in  pofrcriorc  tcftamcnto  impcrfctlo  prxtcririts,neque 
w  poftcriorctcltamento  impcrfe^o  fuccedcre  potcft,qUia  h  cn  ti:crit  prc- 
Writu^neque  cxpriore  quia  in  co  fuit  cxhercdatusjijcq^erib  irfteihto^qtiia 
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ccfluitc  caufa  poftcn.  1  is  tc&amcnti  impcrfc  Jti ,  lupcrcft  prius  pcrfcuiuni» 
pci  cjuod  mtiftati  fucccfsio  cxcluditur,quanaai  obfccro  rationc  admitti  po- 
tcft  adbonorum  pofltfsioiicm  contratabulas?Nam  &(  cx  tcftamcnto  fucce- 
dcreilicitur  qui  pct  hancfpccicm  bonoumi  p« >fl«.0L>nis fiicccdit,  licct  fii<- 
ccdcndo  nunpat  tcft  imcntum.  j.fttnt  tttutm.Jnflit.  dt  btnor.pojftjf.  &  abfur- 
dumvidcturvt  pci  huiufmoJi  bonortim  poffcfsioncm  rumpatur  poftcnus 
tcil.imcntum,  qtiod  non  modb  nnpcrfcctum  cft«  fcdctiain  tale  vt  eo  rupto, 
nilula  macts  fuctcffurus  fit  hic  filius,ciii  fcmpcr obftabit  prius  tcftaincnrunj 
quo  !  poiumus  cifc  pcrkv-Mm,  &  iurc  factum.  Sicigitur  fict  vtonmi  auxi- 
li    &Ctflili$  pr.vtorio  filnis  hicdcftituatur.    Ncc  cnnn  quifquam  dixcrlt 
audicndu.ncum  (i  vchtpetcrcboiiorum  poffifaoncm  conrra  tabulas ,prio- 
quibus,  fcilicct  fiiit  cxhercdacus »  Ug.  ntn  pummt.  8.  D.  dt  bmtr. 
ptjf.toair.tsbnl.Dcnxoui:  ft  in ca fpccic quam Caiits  tra&tt,  pnustcltamctv 
ta  nruptum  cflpcrpuRcnus»quid  nccefsccftlilioprxtentopctere  bono- 
rum  pofltfsioncn  contra  tabulas  poltcrtorcs  aJ  cas  rumpcnJas  qua?  iplb 
uirc  non  vatcnt  ?  Si  vcro  non  cR  prms  ruptum  pcr  poltcnus,  quxnam  po- 
tcftclfc  vtilitasbouorum  pollcfsionis  in  rumpcndo  tcftamcnto  poficrio- 
rc. »  quo  nimirum  mpto  adhuc  iupcrlit  prmarfjuoj  rumpi  nunquam  pof- 
fit?  Anfortc  diccndum  crit  in  lilij  prartcnti  potcltatc&:  arbttuo  rflc  de- 
bcrcvt  couualidct  poficrius  icftamcntum  alh.qm  impcrtcwtnm  »  vclad 
hoc  folum  vtpcr  poltcnus  rumpaturprius ,  mox  vtro  poftcnus  quoquc 
rumpatur  petita  contra  tabulas  bonorum  poullsionc?  ItanoniiuUosgra- 
uiIm.iios  virosicntirc  fcio  »  Qj.ih  libcrts  pcrmittcnJuiu  lic  iiuc  prattcri- 
ti  liuc  tmmcrcnter  cxhcrcJati  propon.intur  ,  vt  tdgcnuscucrtcndi  tcfta- 
mcnti  pcfsint  cligtrc,quod  ipfisUnorabthus,&  commodius  vidcatur.  Sed 
nonitafift  ,  Ncquecnim  rattoiuris  patitur  vtin  potciiatc& aibitriofilij 
iit  an  tcftamentum  patris  valc.it ,  an  iitnullum  ,  non  magisquaui  illudan 
lit  mofiiciofinn  nec-nc  ,  Ncc  proindc  pcndct  ahuadc  quam  abcadcmi- 
pfa  uiris  rationc.  An  priu%  tclUmcntum  run.patur  pcrpoftcrius,autan 
rutnpcnJum  lirpcrcnciclam  mofliciofiicflaaicuti  ,  an  pcr  bonorum pot- 
Icfsioncmconm  tabulas.  Quarcnecficloquitur  Caiusin  d*U.  f.Ji  pwth 
vt  Jic.u  hl:.:ni  in  poRcn  jic  u-ltamentn  impcrtc&o  prartcritum  poflcpt* 
tcre  bonurum  poffcfsioncm  contra  tabulas,  ita  demum  fi  vclit  priustefta- 
mcntum  ruptum  cifc  pcr  poltcnus  ,  aut  il  tnalit  bonormn  pofscfsio- 
RCm  contra  tabulas  agnofttrc  quam  diccre  tcltanicntum  nullum.  Sc«d 
codcmum  cafuadmitti  iilium  prjrcritun'  in  poftcnore  trftamcnro  \  m 
priorc  cxhcicdatum  a.i  bcnehcc.nn  bononim  poilcfsionis  contra  tabn- 
las»  ii  rcmoto  quoquc  hlio  p«.norcs  in  ea  hcrcditatc  futuri  fint  poftcrio- 
re  tcftamcnto  fcnpti  hcrcJ  s  :  quod  vtique  ncmodixcrit  m  ciufdcm  h- 
lij  cik  arbitrio  &  potcRatc ,  cum  pcndcat  cx  iuris  rationc.  Vndc  cft  quod 
lequitur  tpud  Caium,  £/  tt^tm  h«btt  ,  vt  tin  vctntrtytttmfiiiwpe- 
lit  bontrum  pojftjstontm  amoto  fiito  pofitt  cbuntrt  htrtdttmttm  ,  fiittt/ qut- 
fnt  rcHi  vidtAtur  pcttre  btncmm  pojjtjiuntm  ,  Si  vtrt  iH»  non  ptfiittbti- 
vtrt  htredittttm  ,  filmi  qutqut  txtlndaiur.  llla  crgo  ibmpcrmanctdubi- 
tatio,  quifnam  cafus  cflc  pofnt  m  quo  hcrcdcs  poftcnorc  tcflamcnto  fcri- 
fti ,  hcrcJitatcm  obtincic  pofsint  rcmotofilio  qui  in  co  tcfiumcntofiut 

Srartcntus,  cumadcftaliuJrcftamcntum  antcnus  &  pcitccttum  m  quoi- 
cin  iduu  ruerat  cxhcrcJaius.  Non  ignoroposTc  daci  ca  co  quoquc  tcfta- 

mcnto 
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mento  in  quo  fnus  hcrcs  prartcritus  fit  .poflc  nihilominu'.  pctibonorum 
poflcfsioncrn  fccundum  rabulas,  fi  modo  fcptcm  tcfrium  ficna  lulxutrquia 
nccaliud prartor  inqnirit  in  danda  bottorum  pofldsvjiu- fcui;-.  ium  tabu- 
Ias ,  nifi  an  figna  teuium  habcant  i  ncc  rafar  vc!  canccllatar  fint ,  &  an  rcft  1 
tor  habuerit  tcfitmenti  faciionem  vtroque  tcmp  >rc  &:  tcftunenri  &:  mor- 
tis,  It£.  i.  &  p"Jf  D.  dt  htntr.  ptff.  ftcund.  nb-l.  Sarlci  bonotu  11  p  ifef- 
fio  plerunquc  cft  fincrc^non  folmn  fi  filius  ipfc  prrtcritus  iurc  fuov- 
ti  vcht  ic  hcrcdirarcm  at>  inteftato  vrndicarc  ,  fcd  ctiamfi  bcncliciolra- 
tris  prartcriti  ediftum  coinmittcntis ,  altus  fratci  ctiam  qui  lucrit  c\  hc- 
rcditaris  partc  aliqua  inftitutus  ,  eodern  iure  vtattir  , /rj.  u  ju$m  poitflu- 
tt.  15.  cum  (ttpttn.  D.  dt  Itgur.  prtfi.  In  propofiro  autem  alia  ratio  cfi  quar 
vidctur  tacere  vt  ca  bonontm  poiTcfsi'»  quam  fccundum  pottcriorcs  ta- 
buias  agnitam  fuifle  poninms  ,  non  pofsit  cflc^um  ic.   Ncmpe  cjuod  non 
minus  prartor  candcm  fpccicm  bonortmi  poflcfsionis  fecundum  rabu- 
las  daturus  fit  hcrcdibus  inlututis  in  tcftamcnto  priorc  pcrfecto.  Im- 
motanto  magis  qunntofauorabilius  8c  potcntius  cittcltamcntum  ,  quo<l 
pcafcchim  ,  qujm  qucd  imperrecr,um  cft.  Data  autem  ex  duphci  tcfra- 
mcnto  diutrfis  hcrcdibiis  duplici  bonorum  poflcftione  ,  fi  controuer» 
tatur  ♦tirj»' dcbcatcflc  cum  re  ,  vrra  finere,apcr:ilsiini:m  cft  cum  vtra- 
oue  non  pofsit  effc  cum  rc,  licut  ncc  iurc  ciuih  duo  in  folidum  hcre- 
dcs  ciTc  poffimt  ,  finc  rc  futuratn  illatn  quxcompctirextcfiamcntoim- 
pertcilo  ,  Illam  vcro  cum  rc  qtiar  cr  pcrtccr.o.  Quid  cnim  taccrcpof- 
iit  ,  irt  non  mchor  tV  potcntior  ctfe  dcbeat  caufa  teftamcnri  pcrrccti 
quam  impcrfccti  ?   Quod  fi  ita  eft ,  qtiomodo  vnqnam  tict  ,  quan- 
tumuis  retnoto  filio  qui  in  poftcriore  reframcnto  tmpcrfecro  ,  prartcri- 
nis  hiit ,  vt  hcredcsineotcftamcntofcripri  obtincatn  hercdiratcm  f  Si- 
quidem  exclufb  filio  adhuc  fupcrcft  caufa  prioris  tcframenti  ,  quat  ta 
cit  vtpotiorelsedcbcatcondicio  hcredum  in  co  infcitutorum.   Niti  pro- 
ponas  ruptum  eflc  ipfo  iure  tcftamcntum  prius  per  pofterius  ,  qnodta- 
men  ,  vt  Lam  diximus ,  contingcre  nunquam  potcft,  cinn  m  pofieriore 
prftcritus  eft  vnus  cx  liberis  ,  «jui  ab  intcfrato  fucrat  fuccctiurus  ,  li- 
ue  qtii  m  co  tcftamcnto  infrituti  funt  proponantur  clfe  cx  libcris  ,  fi- 
ue  agnattpofthiiumproxtmiores  :  quia  fictiriomniumlibcr&rum  incau- 
fa  fuccclsionis  intcftati  par  3c  eqtiale  hiscft.    It.t  quandiii  aliquis  cx 
ltbcris  fiipcTcft,  ccrtum  cfi  ,  ntillam  agnacorum  rationcm  habcri  pof- 
fc,  quippc  quos  ncquc  lcx  duodccim  tabularum,  ncquc  prartor  ad  tuc- 
ccfaioncm  vnquam  nocer  cum  libcris  ,  fcd  fub  ea  condicionc  ,  fi  fuus 
htrtj  non  trit ,  Itg.l.  tjr  Puff.  D.  dt  fuu  <f  Itpt.  I    .  i  •  -  r  puto  intclli 
gcndtim  cfsc  Catuin  deilfo  cafu  ,  quo  fcripti  tuerint  in  poftcriorc  tcfta- 
mcnto  imperfecio  ali;  tcftatoris  liberi  qtti  in  priorc  eoti^nqucpcrfcclo 
tefiaincntu  fucrantcxhcrcdari ,  extraneo,  aurtjuod  h.icpartctdemeft,aii- 

3uocx  agnatis hcrcVlc  inftimto.  Tunccnim  ,  cii  n  (  l  '  ,  \  uiftitutio 
elcat  notam  exheredarionis ,  faciatque  vt  qui  in  priorc  tcit.nr.cnto  firri- 
pti  fucrant,non  pofsint  amplius  dicere libcros  ilfos  qui  m  pnjicricrc  te- 
ftamrnto ,  quamuis  impcrfccto  inftituti  funt,pro  exlicrex!aiK  haber,  .0 ,  tf- 
fe  ,  ncctfijno  cnemt  vt  rnus  tcflimenmm  in  qio  ftirriitt  cvhuc  m, 
nontnn  rLiir-.patiirper  potrcTiu5  qunm euaciterur ,  iv  inutile  iiar,  n«,npro- 
ptcr  factarh  irt  co  lnftitutioncm  ptrfunaruni  ab  imc.tato  fiicccdcntium, 
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quandoquidcm  ponimus  vnum  cx  libcrii  pratcritum  tuilTe.  Scdquiavo 
rim>  cft  prius  tcftamcntum  cx  pcrrccio  tadtam  ftufle  imperfecTum  ,  tan- 
quaiu  in  ouq  pcvtcriti  tueritu  libcri  >  quos  moricnte  patre  ncmo  poftudU 
ccrc  co  icitaiiiento  vd  inltitutos  fuilfc  vcl  cxhcrcdatos.  Etli  enimrcucra 
fucrunt  cxlicrcdatt  tcmporc  icftamcnti  infpcfto  ,  non  tamcn  babcri  pof- 
uuu  pro  cxhcrcdatis  quimon  dtirarunt  cxlicrcdati,cuin  poftmodum  ab  co- 
ocm  patrc  fucrtnt  inftituti  antc  quam  cxhcrcJatio  cfTccTum  fuum  habere 
cccpcrit ,  quciM  habcrc  ntciptt  poft  mortcm  utifltaxat  pacris,  adcoquc  non 
niucx  dic  iditas  hcrcditatis.  Ug.fi  q*u  fihnm.^.in fmtl.  Q»d.  dt  weffic.  it- 
(i*m.  Nain  ii  dubit andum  aliqumdo  fui:  apud  Papinianum  an  nota  exhc- 
rcdati»  inii  fublata  clllt  pcr  fubfccutam  adoptioncm  ,  in  leg.fUo^.  dtjihtr. 
&  pcj} bum.  □uantominus  dubitari  potcft  anlublata  flt  pcr  fcqucntcni  in- 
RitJ  tii  nc:u  quamuis  tauaii)  tn  tcftamcnto  alioquin  inutili&  impcrfccto? 
Kam  \  t  lilu  s  printum  c\hu  iduus,  fit  poflca  inibttitiis,  in  tcftamcnto  inu- 
nli  poffit  admit  i  adpateniam  hcrcditatcm  falrcin  ab  intcftato,  non  cft  nc- 
CCltt  VI  vak.it  poftcrius  tcftamcntum,fcd  itflicitnon  ci  noccrc  priorctn  cx- 
hcrcdationcm ,  quod  ipfum  quoqtic  promdc  fi  fnutadprius  tcftainentum 
qtiod  valucrat  cucrtcndtim>qtio  fcihcct  iubiiftcute  filiusin  co  cxhercdarus 
admitti  nuuquam  pollct  ncqitf  ab  intcftato  ctnn  .idciict  tt flamenrura » ne- 
quccxtcftamcncoin  qttotuillct  nonmodo  non  inftitutus,  vcrdrnctiam 
Cxhcrcdatus.  Proindc  cxtranci  qui  in  priorc  illo  tcftamcntoperfeftofue- 
rant  tnllitntinon  pollunt  faccrc,  vt  bonorum  poifciliofccundum  tabolasab 
jifdcmlibcrisagnita  qui  in  ptiorc  tcilamccto  fucrant  cxhcrcdati.m  poftc- 
nore  inftituti  j  lit  linc  rc,cumnon  poflintipfi  rcmobtincre  quafi  exchius 
niiis>quos  patcr  ipfc  mortis  fiuc  tcmporc  nolucrit  ctTc  cxclufos  >fcd  inftitu- 
tos.  Alit.qui  dtccndum  clict  i.tciiianam  forchliis iftis  in  poftcriore  tcfta- 
mento  111  pcrltcJo  inftitutis  qucrclani  in<  fruiofi  tcftamcnti  ad  infimtan- 
dam,cv  damnandam  patris  mcmoriam,qui  ipfctamcn  tlludidcm  tcftamen- 
tum  eucrtcrcnotamquccxhcrcdationis  abftcrgcrc  voIuitTct,iifdcni  ipftsli- 
bctis  quospriuscxhcrcdaucrat  alto  poftcriorc  ac  faniorc  iudicip  Iketmi» 
nus  follcnnitcrmliitutis  :  qtiodceitciiuqituracflct,  ncc  miniis  patri  ipii 
quutn  Ubcril  iniiiiiofum.   I  loc  autcm  aduiiuo  quod  ucearinon  potcft,  in 
BBejpecichbcios  poflctiorc  ttlbmcr.to  impcticcto  iauitutos  nonfoium 
poflc  bonorum  po»lcili<  ncm  fccundiiiu  ubulas  agnofccrc,  fcd  talem  ctiam 
qux  oinnimodo  iurura  (it  cum  rc  li  a  iranc  prctcrito  nulla  hcrcdititis  con- 
troucrfiam  patiaittur.Contequcns  rit  quod  Caius  icribit>vt  poflu  filmsprz- 
tcritus  contra  pofterjorcs  ;Ihs  tabuUspctcrc  bonorum  poflcffionctn ,  qgx 
vtpctipofiit,fufticitfctJiuttii   t  iouli.  pcn  putuilft  qux  cffcttuui  h.ibcrc 
potucrit  aliquocafu,hcct  poitca  pct:  po'fc  dcliciit  vtfcriprum  cft  in  Lf*U 
vulgfAoD '.dt bentr.pejf.cetitr .t*b.  dc  cuius  fciucntiafaipfnrvus  niulta,  qux 
ad  banctmftamm  pcnu.ci  Ubr.  ucenttil.csp.it).  At  fi  pofterioie  teftamcn- 
to  inftituti  hcrcdct  000  poilcnt  cflc  potiorcs  hcrcdibus  inftirutis  in  priorc 
tcftamento  perfecto,  non  cilct  pcrmitccndum  iilio  prxtcrito  vt  pollct  con- 
trapoftcriorcstabulaspctcrcbonorumpolltiTionem  ,  non  proptcrhcrc- 
dcsmiis  poftcrioribus  tabuhs  fcriptos  ,  quibus  nulia  fanc  htiniuriacum 
nmnimodo  i  fucccfsionc  cxdudantur ,  fcd  proptcr  hercdcs  in  prioribus  in- 
ftitutos,qtiibus  cuidcns  iniuria  ftcrct  ii  filio  prxtcrito,qui  ab  iis  ittccxhcrc- 
daiuf  fuitbonorutu  polfcAio  contra  ca,bulas  darctur ,  quia  fic  cucnirct « iis 
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emolumentum  fucccflionit  cripcrctnr,  cumbonoruin  poffcfsiocontra  ta- 
bulas  nunquam  iit  llnc  rc  Sc  linc  cricc  rti  ,  in  quo  ditfcrt  a bonomm  polfcl 
fionc  fccundutu  tabulas  ,  qualicctdcbcatpolic  ahquocafu  cdl-  cum  rc( 
[ahoqui  faccret  prxtor  actum  inutilcm  &  nJiculum  ciimcam  darct]  ple 
rtmquc  tamcn  line  rc  elt,  vt  Vlpianus  in  1  iruhs  fcribit  lii.  dc  kantr.ptjf.  5c 
nos  plunbut  locisdocutmus.  ltaquc  uis  fihj  poftcrtore  teftamcnto  imper- 
fctto  prxteriti ,  quantuin  ad  pctcndam  bonorum  polll-lsioncm  contra  ta- 
bulas  pendetex  iure  heredum  incodem  tcftamentointtitutoniin ,  vt  fi  non 
habeantiut  rctmcndar  fucccfsionis  aduerfuseos,  qm  m  pnore  tcftamenro 
pcrtc.  t  fcnptt iuerant , ncc  ius  habeat  rilius  prxtcrims  pctendx  bonorunv 
pollefsioms.  Habcat  vcro  It  rcir.oto  tilto  turori  ciTcnt  illi  potiores.  Ita  nan- 
quc  fit  vt  hoc  poftcriorc  cafu  bonorum  polfefsio  coutra  tabulas  non  ia- 
ciatiniuriam  hcrcdibus  in  priorc  tcftamcnto  inftitutis,  quos  alij  hcrcdcv 
in  poftcriorc  fcrtpti  arque  cxcludcrcnt  ,  ncquc  ruriiis  alns  hcredibus  in 
poucriorc  fcriptis,contra  quos  iurc  fuo  vtipir  rihus  prjetcntuspttcndobo- 
uorum  poflcflioncm  contra  tabulas ,  pcrinJc  acfi  hcrcditatcm  ab  intcfta- 
to  vindicarct.  QuiJ  cnim  rclcrt  quantum  aJ  crfcctum  ,  an  hcrcditatcm  vm 
dtcct  iureci'iiluan  vcro  fucccdat  lurc  prxtorio  bonorum  pbflcuioncm  con- 
ttatabulas  ,ciun  vtroquccafufocccitioni  .  commodum  &  ciiiolumentum 
confcquatur-QvioJ  ii  poncrcmus  in  poftcriorc  tcftamcnto  impcrfccro  fcti- 
ptos  fuific  cxtraiieos  hcreJcs,  nec  tcitatori  alios  fuiifc  hbcros,  qtiam  filium 
illumqucm  ponunu.  in  poftenore  tcltamcnto  fuilfe  prxtcnum,  inprio- 
reexbcrcdattim ,  etii  vix  poffctfieri  vt  cllcnt  potioret  ut,  qtu  in  priorc  pcr- 
rcctofctipti  fuillcnr,quantumlibet  ij  quoquccxtranciproponcrcntur[quo- 
mam  m  rut  t  caufa  &  condicionc  hcrcdum  fauorabiliorcs  &  potiorcs  elfc 
dcberait  illi ,  qui  in  teftamcnto  pcrte&o  quam  qtu  in  impcrfci  io  fcripti 
tuufcnt.]  Adhuc  tamcndici  potrctahquocaJupufscpotioiesclic:  nitni- 
nim  fi  prioribus  aliquid  obftct,  proptcr  quod  non  vidcrctur  rctimiifsedc- 
fun&i  voluntatcm.  Vtputa  li  tcftator  pott  tactutn  prius  tcftamcntum  dcdc- 
ntfcadrogandum.Jcmdcrurfum  fui  iuris  ctfc&us  aliud  teftamcntum  con- 
didcrit  impcrfectnm  ,  in  quo  virtim  ex  tilns  fuis  pnrta  icrit.  Quidni  cnim 
hoc  cafu  poftcriorc  tcftamcnto  fcripti  hcrcdcs  ctiam  cxtraoci,  potcrtint  ha- 
berc  bonomm  poifclsionem  fccundum  tabulas  filio  remoto  /iuc  per  ab- 
ftcntionem  ,  liuc  qtia  alia  rationc ,  quan  Joquidcm  habtturi  funt  doli  cxcc- 
pttoncm  aducrius  altos  hcrcdcs  cx  priore  tclfamcnto  hcrediutem  vindi- 
camcsv/.f  hi  ex  /titru.n.i.ttfamtnii.D.de  bon.poff.jttnnd.  tdbul.  Llcmquc 
crit  fi  ponas  pt  iorc  tcltamcnto  fcriptos  hcrcdcs  lactos  tuifsc  incapaccs  vino 
adhuctcltatorcvthcrcditatcm  obttncrc  non  pofsint.Eo  namquccafufiiliu 
filius  prxteritus  impcdiic  potcftnccum  rclit  bonorum  pofsefsio,  qunmfe- 
cunduin  tabulas  prartor  dcderit  hcrcdibus  ctiam  cxtrancit,  in  poftcnore 
tcftamento  uupcrfcito  inftitutis.  Hts  crgo  calibus  vtiliter  fihus  prxtcritus 
petct  eontra  tabulat  bonorum  pofscfsioncm.  At  fi  poncrcmus  in  co  poftc- 
ruxe  tcitauicntq  fcriptoj  hufsc  agnatos,  nihilo  cficnt  ipfi  tauorabiliorn 
quam  cxtranei;  ci\m  ,  vt  dixiinus ,  pro cxtrancis  habcantur  quamdiu ab  ali- 
quo,  vcl  vnocxlibcrisantcucrtantur.  Necquodabftincntefiliopoljitcos 
prartor  admittcrc  tanquam  agnatos  ex  edidti  lucccfsori)  potcftarc.  Ug.dtfun- 
flu.6.  Qod.dt  Ugtb.htrtd.  taccrc  dcbct  vt  tcibmentum  impertccbtm  in  quo 
fuerunt  inibtuti,  pcrindc  poflitnouo  iurc  rumpcrc  pt  mspcrfectum  ctiata 
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t:lio  prc;tcrito  fc  abftincntc,atqtie  ruinpcrct  G  rilitts  in  mcdio  non  elsct.  Vt 
eniat  rumpatur  pruis  tcftamcntum  pcrfcctum  pcr  pofterius  in  quo  in- 
ftitiiti  funt  vcnicntcs  ab  intciuto  ex  nouo  iurc  ciuili  cft  ,  non  autcm 
cx  mrc  prjcorio.  lurcautcm  ciuili  ncq  ;c  m  fuis  ,  ncquc  m  agnatis  fuc- 
ccfsio  cft,  /.  \.%ftiendum.  D.defuu  t*r  legtt.  §.  pUttbtt.  titflu.  de  ttgtt.  *gn*t* 
futttff.  Vnus  crgo  illc  cafus  fupcrcit ,  qui  a  nobis  propofitus  &  explicatus 
fuit ,  qucm  ad  Catj  rcfponfum  accommoJai  c  p  >K;t ;  Si ponas  in  poueriore 
tcftamcnto  libero»  iuihc  inftitutos,  cxcepto co,qui fuit  prxtcrirus.  SeJ  non 
cft  Caius  ad  hunc  caium  coartanJus ,  cutll  iJcm  pofsitcontmgcrc  plunbu* 
calibus  ctiam  cxtranco  hcrcJcm  pofcerioribtis  tabulis  impcrtc&is  infwtu- 
to,vtproximcannotaminus  :  quoJ  umcn  ncino  ante  nos  toruflis  obfcr- 
uauit. 


E  R  R  O  R   TERTI  V  S. 


1 


T)t  tefittinento pefleriore  inauo  fitiut  efl  prjtceruw ,  an 
rumpdt  priM. 

f  X  hisapparet.refponfum  illud  Caij  in  d. leg.fi dm^uiAt-S-f 
\  ftiHJ.D.de  bon  pejf.tontr.tabul.  Non  pcrtincrc  ad  propoftttm 

difputati<>i:ci!<.  Dcprioretcftamcnto  pcrfccto  rumpcndo  per 
j|  poHcriui  iii  quo  inftituti  fmt  vcnicntcsabintcftato,  longcq; 
alia  cflc  Caij  &  fcntcntiam  &  raiioncm  quam  vulgo  exifti- 
metur.Siccnim  noftri  fentiunt  poit  Bartolum  ad  cum  locum  pertcftamcn- 
tum  fccundum,  m  quo  filius  cft  prarentus  fi  in  co  fcripti  fim  venientes  ab 
intcftato ,  rumpi  tcftamcutum  prius,  quod  omnino  falfum  cft.  Non  cnim 
tlat  Caius  bonorum  potTcJKotlcm  contra  tabulas  filio  prartcrito  rationc  ll- 
la  quod  tcftamcntum  prius  ruptuiii  lit  pcr  poftcrius  in  quo  inftitttti  fmt  vc- 
mcmc5ab  mtcfuto  > lcd  quia mulcismodis con  1 1  n  gcrc  potcft»  vtquamuis 
rritii  icftamentutn  non  (it  ruptum  pcr  poftcrius,  potiores  tamcn  cfle  de- 
beantquifcriptiitmtm  prioic,  vt  in  omnibus  illts  cafibus  proximo  capitc 
relatis.E:  intci  cjccros  cum  pcr  inftitmionem  factam  in  fccundo  tcftamen- 
to cuacuacacxheredatioiie  q.  a:  facta  ftier.n  m  prnio  cocptc  pnus  teitamc»- 
tum  eflc  impcrfcctum,  quod  ab  mitio  fuerat  perfciftvm ,  vt  proinde  nil  fuc- 
rit  nccdfe  iflud  rumpi ,  q.icm.uimodum  fupra  cxphcauimus.  Itaquc  fi  po- 
ncres  in  tcftamento  illo  portcnorc  non  fuiflc  adhibftos  fcptcmteftcs ,  da- 
teVne  Caius  filio  prartcrito  bonorum  poflcflioncm  contra  tabulis  ?  Mim- 
mc.quia  nequefecunJ  um  cas  tabul.is  Jarct  prartor  bonorum  poilcflioncm 
cum  reqmrat  omnnnoJo  vt  fcptem  tcftimn  fignis  fint  fignatar,  ncquc  ex  iis 
tabulisaJiripoflcthcreJitasiurc  ciuili  cum  non  valcant  ipfo  iurc  ,  pro- 
ptcr  fllij  prartentionem.  Bonorum  igitur  poiTcflio  contra  ubulas  illas 
poftcriores  dari  non  poffct  ,  quia  non  datur,  nifi  contra  castabulascs 
quibus  vcl  aJui  potcft  hcreJitas  vel  bonorum  poflcfsio  fccundum  tabu- 
Us  pcti  din.teg.9utdvutgo.Conti  3  priorcs  vero  ubulas  in  quibus  filius  fuc 
ratcxhcrcdatusmultomiiius  ,  quia  fiuc  Jicamus  cas  corrucrc  Si  cuacua- 
r».  pct  mfticuuoiicm  in  poftcxiorcs  coilaum  aliorum  Ubcroium  qui  in 

prionbus 


DECAD.  XXXVll  ERROR    III.  to 
pr,onb™  fuerant  exbcrcdati ,  cadcm  ratio  Jocum  habet  qua.n  protim^  at 
rulunus,nc  rump.  poflim  per  bonorum  poflcflioncm  contra  tabulas,  quhJ 
pcquxnond.rurnif.aducrn.scastabulas  cxqu.bus  vcJ  ad.ri  hcrcd.tal  L 
M  SSl  r  r  urT1'"  r**f«o  «gnofci  W'c  pr«or.o  poflit :  S.uc  pnorcs 
tjM  tabulas  fubfiftcre  vclimus  ,  fubfiftcrc  quoquc  cxhcrcdat.oncm  JcSE 
cftqu*  fiUnm  cxhcrcdatufac.tindignu.nbcncricoprxtons,^.  /,,.„„ 
CST  V  fi,,C° "^5^  «'^"^cquodCaiusnon  obfcuronnu.t 
vtcocafi.  filius  mpnor.bustabul.s  chcredatus  m  poftcr ior.bus  prxtcr 
tusomn.no cxcludcrctur,  qu.a fcibcct  m  poftcriorctcftamento fcripti hc- 
rcdcs  non  poftcntcfle  ponores.quantumu.s  cftcnt  cx  hbcm.I>ot.ores  nam- 
cjuc  mtcll.gcrcdcbemus  cos  dcmum  qui  fucccdant  tanquam  cx  tcftamcn- 
to,non  qu ,  fi.cccdant  ab  mtcftato  Quomodo  cnim  poflcnt  fucccdcrc  ab  in- 
tcftato  fubf.ftentc  pr.orc  al.o  tcftan.cnto  ,„qllo  „dcm  fumcntcvhercda- 
t.  ?  Aut  qu.dcommunchabcrcun,  iurc  dandar  bonorum  poircflioniscon- 
tratabulas,  quod.qu,  m  m  tabul.s  inftltuti  fucrunt,  poflint  fucccdcrc  ab  m 
lcftato ,  cu.nt.cr  cam  bonorum  poflcflioncm  contra  tabulas  fucccdatur  vt 
drx.mus  cx  tcftamento  ?  Ncquc  vcro  Caius  m  toto  .lio  rcfponfo  quicquam 
exprrm.t  de  vcn.cm.bus  ab  mtcltato  ,  Ta„,um  abeft  vt  Lod  ait  dc  obti- 

Zv  3  u  P"  nCrcd? in  P°f Criorc  tclU'™"<>  ftriptoi  dcbcat  m- 

tel  ,g.  dc  .Ila  bmteftatoobt.ncnda  quod  proculdubio  Ca.j  tcmporibus 
nuliocafu  potcrat  euen.re.  Cum  igitur  cocafu  quohcrcdc!  m  poftcno- 
reteflamcnto  fcr.pt,  hcrcditatc...  cx  co  tcftamento  obtincrc  non  portunt 
nequcc.u.1,  .urc ,  ncquc  pra-tono ,  vclit Cuus ril.um przter.tum  cvcludi, 
^ppirct  noncfIe,g.turhoccaJuruptt.m  tcftamcntum  prius  pcrpoftcr.us 
mmus  folcnnc  ct.am  in  quo  inft.tuti  fint  ven.cntcs  ab  mtcftato,  quia  fi  ru- 
ptumeflcr  pnus  ,  hauddub.e  fil.uspnrtcr.tus  no„  «duderctur  a  patcrna 
fucccflio,.e ,  fcd  ad  cam  admmcrctur .  adcdquc  cura  bonorum  poftcflio! 
nctn  conrra  tabulas,  quiarequc  noccvctc.  poftcrius  tcftamcnrum  quod 
tf  ct  nullum  rat.onc  Pr«crition.s ,  ncquc  priu,  quod  pcr  pof terius  ruptum 
cflet.  Atexdnd,  ..I.um  vult  Ca.us ,  fi  po/tcnore  tcftamcnto  fcript,  tcrc 
dcs  non  fint  tutur,  cx  co  tcftamcntopotiores.  Non  igitur  habct  pr.us  tc 
ftamentum  pro  rupto pcr poftcrius ,  ncc  fi  fcptcm  tclT.um  fignaadcfllnt, 
quu  dcfertus  follcnn.tat»  tcft.um  ,  l.cct  ma.us  v.cium  fit.quim  vic.u  n 
pnrrcTit.on.s  fu.  hcrcd.s,  quantum  ad  prxtorcmm  u.rcdandxbonorum 
pofTcfs.on.s  fccundum  tabulas  ,quar  /luc  cum  rcfiuc  finc  rc  lutura  fc" 
ncn  tamcn  potcntior  cft  ad  impcdicndum  nc  vcnicnta  ab  mteftato  in 
cufmod.  tcftamcnto  ,mpcrte«o  inUKuti  poflint  fucccdcre  ab  intcih 

ius  trad.tur  dc  tcftamento,  .n  quo  non  adtucrint  mli  quinquc  tcftcs  Fr 
go  m  dk)  Ca.,  refponfo  non  illud  inquircndun,  cft  quod  vnumincH, 
»m ^ntaprctes.  An  ,„  poftcr.orc  tcflamcnto  init.tut.  fint  vcmcntcTab 
intcftato  vt  co  mag.s  mmufve  prius  tcftamcnrum  rumpatur.  Scd  illud 
tantum  an  polknorc  tcftamcnto  fcripti  hcredcs  futuri  lu.t  mcnhcred,- 
uZKT'?  T?™?1  C°  VC° tcft;,mcnto V»  fcunt  inftituti,fci- 
oS-ffi  «,  ?  JrCli,tLatCm  il,reciuil'»vcl^tcm  pctcndo  bonorum 
pofJi fljoncn  fecundum  tabulas  cu  rc.  Non  unqua  rupto  p, ,orc  pcr  poflc- 
«ius,  lcd  tanqua.n  cucuatacxhccdationc  Pcr  motatam  patris  voluntatcm 


— mui: 


S,o      ANT.  FABRl  D  E  LRROR.  PRAGMAT. 
qai  cofdcm  riiios  tn  pofteriorc  mltituit  quos  in  pnorc  volucrat  exhere- 
daros  ,  li  ponas  m  poftcnorc  inftttutos  fuiffc  libcrot.  Ant  tanquam  cxtin- 
clo  ahqua  rationc  vtl  Jcbiliuto  wrc  hcrcJumin  pnorc  tcftamcnto  inQi- 
tutorum,  f>  ponai  eun  c\ti anmi  in  poltci  iorc  ruiftc  inftitutos.  Itaquc  fin- 
i:c  in  poficrkilt  inftttutos  ruillc  hbcros  q ni  .  vtp.iffim  hoJic  fit  circafce- 
minas»  cxcluii  tucrint  a  fticccfsionc  mtcuari  attt  pcr  iuratam  rcnunciado- 
ncm  ,  t.tct  t  r  e»  iufl  i  cautt  prcccptC  forfttan  portionis ,  aut  pcr  ftatutura. 
Nultus  crit  ourum  nui  l  ncquc  ad  luccc  JcnJum  ab  intcftato,ncqiic  admm- 
pcndum  pnus  tcftaniciutiin  mOR  lucccffionis  intcftati.  Tttatncn  fi  potus 
cofdcm  libcros  in  priore  tcltaiiicnto  iuilic  omncsexhcrcdatos>m  poftc- 
rioK  vcro  vnuni  cx  tisprartcntuin  rchquis  oinnibus  inftitutis,  nondubita- 
bo  qoiu  idctri  Caij  rclpoiifiinihabercJocuiii  dcbcat  fauorc  fihj  prartcnti,  vt 
pcrindc  dindafitci  bonorum  poficfsio  contra  tabulas,quia  atquc  vcrum  cft 
iplius  tratrcs  in  poftcriorc  mllitutos  Cc  qtu  in  priorc  fucrant  cxhercdati  fo- 
rc  potiorcs  hcrc<itbus  c.xtrancis  in  priorc  uiltitutts.   Cuni  tisfufficiatquod 
habcnt  tabulas  fcptcm  tcfiiutu  fignis  ugnaUf ,  vt  fccunduni  cas  bonorum 
poiTcflTincin  accipcrc  poftint ,  &  qiuJcui  futuram  cuni  re ,  proptcrpurga- 
tatn  pcr  poftcriorctn  inititutioncm  cxhcrcdationis,  notam  qua*  afperVa  fuc- 
rat  in  priorc  tcftamcnto.  II  contrano  linnc  tcfiatucnturn  poftcriuicftcim- 
pcrfcctUin  non  proptu  prartcritioncm  finj,  !cd  proptcr  non  adhibitam  tc- 
itiuiufolicnniutcii!,ita  vtcx  concqucadut  hercditai  pofsitmcqucpctibo- 
norutn  pofsefsio  fccundum  t.  bulas,  in  coijtic  inftitutos  tuiffc  proximos  a- 
^natos  nullis  bbcris  cxiftcntibus.Erunt  pruculJubio  cx  iuris  rationc  potio- 
rcs hercdcs in pfiorc tcftamcnto  inftituti  quantumuis  cxtranci,  cum cx iit 
tabults  qu.r  non  liabcnt  foDcnncm  numerum  tcftiuiii,ncqucadiri  hcrcdi- 
rai  iiircci  iili  polsit,  ncquc  bonarum  polfclsio  pcti  iure  prctorio :  tamctft 
iit  ti  pofstt  hoccafutra;t.iri  Jc  bonorum  poiftfsionc  contiatabulas  quarno 
nifi  libcris  Jarur.  Non  it^itur  loius  latior  vcnicntium  ab  intcftato  potcft  fa- 
ccrcvtpnustcftamcnttim  alioqui  pcrtcctum  rnmpatur  pcr  poftcrius  im- 
pcrfctSurn ,  fi  ntJiil  nili  cam  iunsrationctii  mucltigcmus,  qua?  Caijtempcv 
ribusobtincbjt, fcmotaTlicoJolianx  conftitutionis  potcltatc,  quarhacin 
rc  ROUUm  ius  finc  Jubio  fcctt.  Itaquc  «|  i&J  vult  IUrtolus,  putatquc  proba- 
ri  omninocx  d.^.ftpnus.  Pcr  tcftamciuu  fccunJum  in  quofilius  fit  pnrtcri* 
tus  fi  in  co  fcrtpti  fint  venientcs  ab  intcftato  rumpi  teftamcntum  prius, 
ccrtc  falfum  cft  li  aJ  itts  Pandcctaruiu  rcfcratur  ,  fcd  &  quod  magiscfi, 
ctiam  poft  Thcodofij  coiiftitiiiioncm  aquc  falfum  iJ  repcritur  ,  cum 
ThcoJofij  ,  conftitutio  cafum  hunc  non  complctftatur  quo  tcftamcn- 
tum  poftcrius  iit  impcrfcctum  proptcr  vnius  cx  libcris  prxtcririonern» 
ncqttc  vcro  pcr  intefpKtattonem  aJ  cum  cxtcnJi  pofsit  ,  quia  lmpli- 
cat  conrradict.ionem  ,  vt  ab  intcftato  cuftoJtatur  voluntas  patris  qui 
vnum  cx  libcris  prartcnit.    Nifi  ponas  talcm  ciTc  pcrfonain  prxtcri- 
tam  qu.r  ab  intcftato  fucccJcrc  non  polsit  ,  cxclufam  fortc  a  fucccflio- 
nc  intcftatt  ,  vt  Jixunus  ,  autpcrftatutum  ,  autpcr  iuratam  renunriatio- 
ncm.  Hoc  cniiu  cafu  talis  pcrfona*  prxtciitio  ,  etfl  impcrfctftum  &in- 
iuftum  facerct  tcfiamentum  ficunJuin  ,  eaquznos  Jifputauimusaducr- 
fus contrariam  intcrprctum  noftrorum  tnJitiuncm  Dec*d.iq.£rr»r.non 
tamenpoffct  impcdirc  ncab  intclutoij  fuh  iucccdcrc  Jcbcrcnt  i]uircpc- 

rircntur 


DECAD.   XXXVII.  ERROR  III.  fiu 
mentur  inftitutt ,  nccproindcquinpriustcftanicntum  perfcchim  pcr  pq,- 
ftcrius  quantumlibet  imptrfcaum  rumpcrcturj  (iuc  tllud  unrum  faccret 
pofteriusimperfe&uinqiiod  prxtcrita  eflet  aliquaperfena  cx  iisqcx  iurc 
ciuih  dcbucunt  vcl  inftitui  vcl  cxhcrcdan  ,  fiuc  illud  ctiam  concuiTcrct» 
tjuod  aliqua  dccfTct  cx  cxterisfollcnnitatibiis  tcftamcntortim  ,  prxfcttun 
circa  tcftium  velnumcrum  vcl  fignacula,  vcl  f.ibfcnptionc":.  Siuuitcr  igi. 
tur  non  mtr.in  quam.  tctc  Bartolus  ad  difl.  f.fi  print,  fuctunufcirc  fc 
alibi  cafum  limiiem,  aut  alium  iurislocum  quoproban  poffit  nitnpi  tc- 
(Umcntuin  pt  ius  pcrpoftcrios  in  quo  Hlius  fit  prxttritus,  li  in  co  fcripti  fint 
vcnicntcs  ab  intcftato  :  Scd  illudaddcre  dcbucrat  nc  quidcin  cx  illo  iuns 
locc  probari  polfc  tam  iallam  condufioncm  ,  qtiar  nulio  alio  luris  loco 
probctur,plurimis  vcro  improbctur.  Maximc  vcio  ex  ltg.fi  filiitt  <jm  inpo- 
trflmie.j.D.dt  libtr.tjr poftbum.  vbi  Paulus  difcrtc  fcrtl  ir,  li  tilius  qui  in  po- 
tcftatc  cft  prartcrirus  lit  ctiamfi  poftca  viuo  patrc  dcccdat  non  valcrc  tc- 
ftamentum  ncc  fupcrius  rumpi.   Qiiod  &  ad  cum  locum  BartJpfc  tatc- 
tiu  »  poft  glolfim.  r cfpondcns ad  $Ufl.§.ft priu»,  qui  valdc obftarc  vidcba- 
tur  ,  Ioquicoloco  Caiumdc  prxrcritofili  jcmancipato  non  dc  fuohcrc- 
dc  ,  quodtamcnomninoridiculum  cft,  &  ab  codcm  ipfu  Bart.  ad  dili.), 
fi  prtm ,  bcnc  rcprchcnfum.  Siquid  cniin  toto  in  iurc  ccnum  cft,  illud  cft 
ccrtiffimum ,  lilij  cmancipati  prxtcntione  ,  ncquc  nullum  ncque  iniuftum 
ficri^cftamcntum  ,  ncc  pioinJcdubitari  poffc  quinpcr  fecimdum  tcfta- 
rocntum  in  quo  hlius  cmancipatus  prxtcritus,  tuit  fi  cateras  habcatfol- 
Wanitatcs,  ruptumfit  prius  quantumcunquc  pcrfcdxum.  Cui  confcqucn» 
tautcndum  cft  lilio  pritcnto  cmanctpato  compctcre  hoc  cafu  omm- 
modo  iiidifUnc^cbononiinpo(Tc{sionemcontratabulas,iicqucnccclla- 
nam  aut  accommodatam  forc  diftmctioncm  illam  quam  tamcn  ponit  Ca- 
ios  in  dtfl.  f.fipnm ,  unquam  cx  iuris  rationc  omnino  ncccflariam.  Vt  vcl 
cxhoc  inaxime  apparcat  tra&ari  a  Caio  cafum  illum ,  uuo  tcftamcntum 
pfiusnonfitruptumpcrpoftcrius,  quia  li  cflct  ruptutn  nullus  diftinctic- 
ni  locgs  rclmqucrctur ,  quin  contra  poftcriorcs  ubulas  dari  filio  prxtcri- 
tobonorum  polfcfsio  dcbcrct.  Et  quatnuiscxigatCaius  vrpoftcriorctc- 
(umcnto  (crtpti  hcrcdcs  fint  potiorcs  ,  non  idco  tamcn  cxigitvtpriuste- 
ftamcnrum  (it  ruptum  [  in  quo  vno  Bartolus  aliiquc  lntcrprctcs  dcci- 
piunturjcum  ficripo(sit,vtfaIuisvmbusprioristcfta.xcntipo- 
tiorcs  tiihilominus  fint  hcrcdcs  fcripti  in  poftcriorc  # 
qu«iuadmodum  a  nobis  fupra  cxplicarurr.  cltScd 
ad  rctcllcndas  alias  ab  alus  allatas  ad  . 
Caium  intcrprctationcs 
vcmamu*.  . 


6tt     ANT.  FABRT  DE   ERROR.  PRAGMAT. 


E  R  R  O  R    Q^Y  A  R  T  V  S. 

T>t  filioin  poRerionbud  tdbulu puterito  ,  <fui  perjuere- 
Um  tnoffincfi  rupit  prtores  %n  juibm futrtt 
cxbertdatm. 

K  t  p  r  cxtcras  ad  Catum  intcrpreiationcs  quas  adfcrunt, 
Qui  Birtolo  fiibrillorei  vidcri  vofimt  in  InterpreuUonc  d.f. 

-Jy  fi  prnuA.fi  duobm.n.D.de  bantr.pofftfl.tomr.ubul.  fubtilifli- 

^V^*  ma  vtvktur  ilta  quain  primilCi  quod  fciam  rradidit  Pctnn 
,_ll.TJ»ryJ'  Paulus  Parifius  in  addutonibus  fuis  adBarr.  in  l.fifHtm  junu 
pcttflatt.-j.Yi.dtltb.rj poj?hu<».\bi  ncgle&is  Alcxandri  folutiombus  ,  ia&i- 
cat  kabcrc  (c nouum ,  &  vtioquitur  ptrregrinutn  imcllcctum.  Aitautem 
quod  &  nos  lam  lcripfcramus  cnp-.tcprxcoicmc ,  antcquam  additioncm  il- 
hra  \  idiflcmus  :  non  ira  Ca  um  loqm  in  dttl.f.fi pnm ,  vr  dicat  quod  cxtc- 
ri omncs interprctcs  abfurdc  pixlipprnunr  cum  Bartolo.Pcr  teftamcn- 
tnni  poftcrius  in  Q.UO  fuus  hcrcs  prxtcntus  hicnt,rumpi  prius :  lcd  hoctan- 
tom  fcribcrcSt  tiliusqut  inpnmo  tcftamcntocxhcrcdatus  lucrat,'infe- 
ciindofucritpraiciirus,  tuncdcmum  pollc  illum  pctcrc  bonorumpottef- 
fioncm  contrapoftctiorcstabulas,  quando  rcmototilto  fcriptiin  fccurnio 
poflcnt  pctcrc  fccundiim  tabulas  ita  vt  cllcntpotiorcs.  Hoc  vcro,inquit> 
ncilepoted  ricri  ctiamfi  prius  tcftamcntum  non  fit  ruptuin  pcr  poftcrii», 
fi  cuo  alio  modo  rumpatur,  putiili  filius  in  primo  cxhcrcdatus  contra  U- 
lud  qucrclam  propolucrtt  Sc  obrinucrit :  ouiatunc,  mquit  ,pctct  contrata- 
bulas ,  quoniam rctnoto  Klio  inftttutj  m  (ccundo  habcrenc  bonorumpof- 

fcflionuu  fccunjum  tabltlas.  AoVlir yVelfi prtmumrun.p4tur,tjutM  htrtdi- 
t  u  non  adtaiur .  y«»  ufu  cru  idtm ,  Et  fit  unittjutm  f.ltm  tnitntit  ijHtrtUm, 
tj  rumput  ttflumtntum  ,  non  potefl  petere  conira  tabuldt.  ltaquc  in  co  dif- 

fcntitquidctn  Pariftus  acxtcm  ,quod  ad  dandam  iilio  in  poltcnoribus  ta- 
bulisptxtcrito  bonorum  pollcfsioncm  contra  tabulas ,  non  rcquiritquod 
illi  rcquirunt ,  vt  prius  ccftamcntum  ruptum  (it  pcrpoftcrius ,  fcd  in  cota- 
nicn  cum  illis  cooucnit  quod  vult  nccciTarium  clfc,  vt  prius  tcftamcn- 
Rtm  ruptum  lit  antcquam  pofsit  dan  filio  prxtcrito  bonomm  poftcfsio 
contra  lecunJutn.  Duos  autcm  illos  cafus  adfcrt  qmbus  tcftatncntum 
.prius  mmpatur,vnum  pcr  qucrclam  inofiiciofi  tcftamenti,  alium  vcrb 

{»cr  non  aditioncmihcrcdttatis.  Malc  in  omnibus  nifi  in  co  qnodno- 
rifcir.ii  fcntit.  Caius  cnim  yt  dct  ftlio  prxtcrito  bonorum  poflcfsioncm 
contra  tabulas,non  magis  cxtgit  vtprius  rcftamcntum  aliquo modo ra- 
pttim  lit ,  qium  vt  pcr  poftcnus  ruptum  probctur ,  fed  illud  tantum  rcqui- 
rit,  vtpoftcrtorc  tcftaincnto  fcripti  hcrcdcs  fintpotiorcs  iisqut  inprio- 
rcfcripti  rucrunt.quod  nos  in  prxccdcnribus  iatn  oftcndimus  facilcfie- 
ii  poflc  faluo  quoquc  pnorc  tcftamcnto ,  ncc  vno  tantdmcafu,  lcdplu- 
ribus  quos  hlc  mculcare  nil  cft  ncccflc.  Demde  fi  ponas  filium  hunc 
in  poftcriorc  tcftarocnto  prxteritum ,  qui  in  priorc  fucrat  exhcrcdarus, 
vropofutlTe  qucrclijii  inofhciofi  tcftamcnti  comra  prius  teftamcntum  6c 

obti- 
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DE  C  A  D.  X  XX  V  II.  ERROR  IIIL 
obtinuifrc  i  dico  ficri  poftca  nullo  modo ,  nulloquc  cafu  po(ll>  vt  hic  idcm 
ftluis  peterepofsit  bonorum  poftcisionciu  contra  poftcrius  tcftamcntum. 
EtH*  cnim  fcto  dtfrcrrc  qucrclam  inofticioft  rcfta  ucnti  j  bonorum  pof- 
fefsionccontratabiilas.ann  in  aliis  multis ,  tum  in  co  tn.ixime  quodqui 
petit  contra  tabula*  &  rumpcndo  fuccedit,  &  fttcccdcndo  ruinptt  ,  qui 
vcro  proponit  querclam  inofhcioli,  rumpit  quidctn  tcftamcntum  ft  ob- 
rincat ,  fcd  non  eo  magis  lucccdit ,  at  facit  tantum  Itbt  locurn  ■  aut  tlij  qui 
(it  in  gradu  fucccdendt ,  vt  habcat  viam  apcrtam  ad  fucccdcnduin  ib  in- 
teftato.  Itg.  ptflbnmiu.6.7).  dt  intfptitft ttfidmtnto.  H  >c  taincn  dcfcndo, 
qttcrclam  inofficioli  tcftamcnti  cutn  bonorum  polfclsionc  contra  tabu- 
l.ts  in  cjndcm  pcrfonain  concurrcrc  nunquam  polic ,  Sc  eum  qui  propo- 
fucrit  qucrclam  li  obtinutt  non  poiTc  amplius  petcre  contra  tjbulas ,  quem  - 
admoduin  ccontrarto  qui  pctitt  bonorum  poifclsinncm  contra  tahulas, 
nunquam  tndigct  qucrela  au  lucccdcndttm :  qtiod  vtr<tmqucprob.t:ur  n 
tnalc  cx  Itg.  ntn  puttutit.  %.  D.  dt  btntrnm  p»jftfut.  ttntr.  nbul.  R.itto 
cft,qutapcr  bonorum  pofTcfsionctn  conrra  tabulas  fucceditur  cx  tcfta- 
mcnto.  Pcr  qucrclam  autcm  inorticiofi  tciumaui  non  apcnrur  via  nt- 
fi  fuccdsioni  inteftati ,  ficri  vcrd  ncquit  vt  in  cadcm  Itcrcditatci  &  cx  tc- 
ftatucnto  &  ab  intcftato  fucccdatur ,  non  magis  quam  vt  quis  deccdat  pro 
partc  tcftarus ,  &  pro  partc  intcftatus.  Itcm  quiarupto  pcr  inofticioil  quc- 
relam  tcftamcnto ,  atquc  ita  apcrtoiurc  fuccedcndi  ab  intcftato ,  nonpo- 
teft  amplius  hcreditas  adiri  cx  tcftamcnto ,  aut  bonorum  poileisio  fccun- 
diim  tabulas  pctimec  igiturpcti  bonorum  poftefMo  contra  tabulas ,  qux  fi  - 
nccffcctu  forct ,  vt tnquit  Iurcconfultus  in  l.qutdvnlgt.  19.  ttdtm  titnl.dt 
ttntr.tsbnl,  Hxc  cmm  bonorum  poifcfsio  contratabulas  nunquam  cft  ,  11- 
ncrcJSc  linccffcCtu.  EfTcCtus  porro  alius  cffc  non  pottft,  quam  vtrumpat 
tclbmcntum  , cuius  tamcn  rumpcndi ,  ncquc  ratio,ncquc  ncccfsitjs  vlla 
fubcft  poftquam  fucccdi  iam  potcft  ab  intcftato.  Ncccft  quod  quispro 
IJjrifiorcfpondcjt,  ifta  proccdcrc ratione  vnius  &  ciufdcm  tcftamcntt.  At 
*os  eum  cafum  traccarcin  quo  pluta  ftnt  tcftamcnta,  quoru.n  ahcrorupto 
pcrqucrclam  nihil  prohtbcat  altcrum  quoquc  poftca  rumpi  pcr  contra  ta- 
bula*.  Nam  immo  vcro  non  magts  hoc  ficn  potcft  circi  phira  tcftjmcntJ. 
quatn  ctrca  vnum  &  idem  tcftamcntum ,  licut  ncc  ficrt  vllomodo  potcft  ,  vt 
quis  dccedat  cum  pluribus  tcftamcntis.  Ncc  emm  altud  tclbmentum 
pcr  qucrclain  rumpi  potcft,  quam  illud  dcmum  quo  rupto  poisit  fuccc- 
di  ab  inteftito,  ac  proindc  poftquod  niprum  non  fupctlit  aliud  tcftamcn- 
tum  rumpcndum  vt  fuccedatur  ,liuc  cx  tcftamcnto  pcr  contra  t.tbulas ,  li- 
ue  ab  inteftato.  Et  Hla  Caij  difttnctio  m  dtil.  f.fi  pnut ,  an  hcredcs  in 
poftcriorc  tcftamcnto  fcripti  fint  potiorcs  hcrcdibus  m  priurc  fcriptis, 
nccnc,  vt  priorc  cafu  filius  prartcritus  m  poftcriorc  tcftamcnto  ,  &  ex- 
hcrcdatus  in  primo  admittatur  ad  bonorura  pollcfsioncm  conrra  ta- 
buJas  ,  poftcrtorc  vcro  cafu  cxcludatur.  Non  aho  pcrtinct  quamvtm- 
telligamus  co  cafu  quo  hcredes  in  fecundo  tcfumcnto  potiorc<:  futu- 
ri  fint,  nonindigcre  fUium qucrela  inofficioii  teftamenti,  ncquc  contia 
ilios  aquibusnon  futt  cxhcrcdatus ,  fed  pratteritus ,  ncquc  contra  licrc- 
des  in  primo  tefumento  fcriptos ,  qutppc  quos  pro  vtctis  habcri  opor« 
tcat  hoc  ipfo  quod  hhus  ahos  hcrcdcs  vtcertt ,  a  quibus  ipfi  vincantur. 


■ 


<;ij.      *Xr.  FABR1  DI*.  HRROR.  PRAGMAT. 

SuBiccfv  ignwvi  filius  hic  contra  poftcriotcsubulasagnofcacbonorum 
nuficf .loncm.    C  >ntrj  autcm,  ^ilo  calu  quo  hcrcdcs  in  pnmo  tcftainento» 
ftript'  potiorcs  futuri  non  lint,  tnutile.n  forc  tilto  prrtcrito bonurum  pof- 
fefsioncm  contntabitlas ,  (iuc  contra  iftos  a  quibus  tuit  cxhcrcdatus ,  fmc 
contra  mftmitos  in  feCUndo  tc!tametito,  ciini  nilni  pofsit  ci  prodcffc  vicio- 
n  1  aducrfus  cos  ob:tiUJ,tyai  ipli  mhil  viiquam  iuris  in  ca  hcrcdiutcaut  ha- 
buiffcn:,iut  habcrcpotUlilcnt.  Suffkcrc  igitur  huic  rilio  vt  proponat mof- 
i  i *.  i « •  •  ■  qucrclain  aJucrlus  hcredcs  m  priotc  tcftaiucnto  fcnptos,  a  quibus 
fmt  ip(c«shcre«latus.Iu  fitYtin  fpccic  <iir"». %£'prim  ,  nullocafupofsucon- 
turrcic  bononimpi}lVcfsiocontr.itabdlas,c,imqucrclainofficiofi  tctUuicn- 
li,fiuc  potiort  futui  Itntrciiiototiliohcredcsilli  qui  inpnorc  ccftamcn- 
1,1  fcrtpti  funti  liue  cjui  in  poftcriorc.  Ratioautcm  qnam  adtot  1'aritius, 
v.  probct  rujnoncrcjucrclani  prniiotclumcntoip.ilc  aJhuc  uilcmclic 
li  inoruiu  y- ilfi  fiioncffl  contra  ubulas,  quoniam,inquitrfupto  priorc  tcfta-4 
mcnto  poffent  qui  mfccundo  inftituti  flint  agnoli.tre  uliorcmoto  bono- 
ruiu  polTcliioncin  ftcundum  tab  iljs,cuidcntcr  taifaelt:  cutn  nullo  lurislo- 
Colcriptttnifitp^Dftprop  ifitam  inofficiofi  qucrclam  qnx  obrinucrit  polTc 
.-iJhitt  lotu.n  tilc  agi*  'ftculr  bonorum  polfcfsrmis  fccundum  tabultt»  fi- 
ucinfauorcin  ipfiUS  hcrcdss  qut  \  ucus  lit ,  ri.ic  tn  tauorcm  .,.;t.  ins,  pro ca 
tciliwCtparu- lictvJiutis.proquafadustit  per  qticrelaui  iocus  fucccfsioiu 
•  mcfbtt.    Altcrutrum enim  omninocucnirc  ncccffccft  ,  vtvcl  inoftiao- 
li  qucrcla  prorfus  fit  iuanis&cliifoi  ij,vcl  vt  viam  apcnatfuctclsioniabui- 
uluto.  Siquidcm  non  aliuincrttvtuin  habet  quam  vt  pro  ca  faltcin  hcrc- 
Jiutis  partc  pro  q.ia  proponitur»patrcintaniilias  faciat  intclutucn.  /.  ttn*. 
H.l.Ttti*.\}.& p*li-'D.d*  tnpfj.ttnjmeni.Viiicinmliis  autem  iacto  intcfta- 
topolfc  Jart  aprxtorcboiioruin  poircfstoncm  fcctinJum  ubulas plancin- 
auJitiim  cft,  &  um  abfurdum  vtnihildicipofsitabfurdius.  Qaatr.quaiu 
cnim  pritor  cam  bonomni  poflcftioncm  tactlc  dat  &  dc  plano ,  ac  fine  vl- 
|a  caufx  cognitionc ,  vndc  ctiamfi:  vtca  plcrumquc  lit  iincrcqucniadino- 
dutn  frpius  dirimus  cx  Vlpianoin  nt.it  bonor.  pojfefi.  nunquaiu  umtncam 
prartor  Jatqtmi  pofsitaliquo  cafu  ctlc  cuni  rc&  crfcctu:  nc  aUoqui  edi- 
ctuni  8c beocttciuoi  prrtons,  non  untum  ciqui  inariem  bonorum  pof- 
fcf*ioncm  ptttrctifcd  ipft  quoquc  prxton  ludibrio  cflc  viderctur.  Atqui 
nullo  cafu  potfft  bonorutn  poflcfiio  fcctindutn  tabulas  cllc  cum  rc,  poftca- 
quam  apcrucftvia  fucccdcndi  ab  intcftato.  Kullo  igitur  cafu  ticri  potcft, 
vtpoft  qucrclain  inofficioli  piopofitatn  quarviccnt ,  tradari  atnphus  pof- 
|.tilcdaiidaftctindumubi<bs  bonoium  policlsione,  ncc  proiudc  dcbo- 
norum  poffcfsionc  contra  ubul  ts ,  cuius  nimirum  ius  tamdiu  duntaxat  di> 
rat,  quamdtu  iiN  bonoruni  pollcfsionis  kcundum  ubulas ,  cum  per  vrrain  - 
quc  pcnnJcfucccdaturcxtcftamcnto.    Quodvcrb  aJdit  Parilius  fccun- 
Jutn  cafum,  Si  pritu  te(l*mentum  tdeo  rumpMtur  ,  quedtx eo  beredit/u 
nonudeMtur  ,  non  folum  imprudcnter  «fcdctiamvaldeimpcrttcacinfuUe 
a  unto  viro  Jicturn  mihv  vidctur.Non  foliim  quia  non  clt  hic  modus  rum- 
pcndi  tcftamcnti,fi  hcrcJitas  ex  co  non  adcatur ,  quandoquidcm  rale  tcfta- 
incntuni  Jcfti:ui  Jicitur ,  aiu  irritum  ficri,non  rutnpi,quoJ  longC  dtucrfum 
cft.  /.  i.  D.  de  ittufl.  rupt.  Scd  ctiam,  quia  Ulud  dcmum  tcftamcntum  dici» 
: jr  dcftitui  8c  lrritutn  ticri  pcr  non  aditionem,  cx  quo  aJiri  hcrcdius  potuic 
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DECAD.  XXXVII.  E^ROH  rilL  dt 
•liqutndo.  Atqtu  nunquam  iicri  pote(t,vt  emldciii  hominis  ncrcdiusex  di- 
ucrfisrcftanicntisadiii  poftu,  ncciivnus  idcmque  hcrcs  iu  pluribus  tcfta- 

nicntis  fctiptus  proponatur :  rnnlto  minus  Ct  cx  dmcrli»  tcflamcntis ,  duicrfi 
fint  hcrcdcs.  Lrgo  ratcndumcft  inlpccic  W.0./i/>»«*J,vc!  adu  i  hcrcdttatcm 
nunquam  potuilkcx  priorc  tcftamcnto  ,  veih  x.Uit  p  >tuii  rjltqiiando ,  non 
ob  id  magis  pofTcadiricx  fccundo,quod  dclicnt  poflc  adtri  cs  primo.  Non 
cnun  cx  aho  adiri  vnquam  potcfi,  quan  qtiod  lucrit  co  irmatutn  pcrlcaein 
morientc tcftatorc, lcx autehi  ocquc  dno  ciufdcm  hominis  U  ll  imcnta  vn- 
quam  confirmat,fi  cxcipiasniilitarij.  /.  mthti/ ewdtttUit,  jfj.  ji-t.  'Dtie  ttfisnt, 
«m/«/.nequcpluribus  factis  tcitamcntis  vnquam  confirmat  po(Urius  fuh  Ct 
coditionofi  cx  priorcncnio  hcscdiutcm  adibit,quia  nilnl  lcx  vnquam  aejt 
ilib  condttioncied  fcmpcr  purc  &•  niipfo  inAatimcrtis,itavt  tciiamentujjj 
quodnon  conlirmat  r  in  co  inftanti  inquo  tcliator  n  ontur,  Conftrinai  j 
poftca  nunquam  poflir.  Diccs  lorrallc.altud  clTc  dc  adttionc  hcrcditatis,  2- 
liud  verbdeagnirtonc  bonorum  poikl^onts  ucunium  tjbulas  dilputarcj 
&  iaciliusclfc  vt  fccundum  pollcriorcs  tabulis  dctur  l> .jiioi  urn  pnilLfTi  >  e- 
tiam  futuracum  rc  ii  cxprioribus  hcrcditas  adiri  poiTc  dciicnr,  quain  vtcx 
poftcrioribus  tabulis ,  quas  lcx  nunquam  conrtrmaucnt,p  ,(7it  iitn  ad:t:i>, 
quz  cit  cx  iurcciuili,cV  cxlc^c.  Ego  vcrbcontcndo  nthil  piorfus  hac  partc 
irtter  iita  inicrcllc,quta  ncquc  fccundum  alias  tabulxs  bonorurn  poflcUiouc 
pnrtor  dat,quam  qux  inipccto  tcmporc  mortisconfimuta-  (tnr,  vcl  a  leec» 
xcl  faltcm  ab  ipfo  prxtorc.  Vndc  ctiam  fit  vt  in  danda  ciufmodi  bonofnnr" 
polTcisionc  illud potifsimum  infpiccrc  pra-torfolcat, .111  tcftator  co  mortis 
rcrnpoie  habucrit  tcflaincnti  tactioncm.  /  i.$.f»ffitti.D.de  btmr.p f.feeuud. 
takttl.  Prxtor  autcmnunquain  confirn.at  duo  euifdcm  bomitin  tcitamcrica 
non  niagis  quam  lcx.  Cumquc  nonpofstt  non  contirmarc  tcfta-.ncnttim. 
prius,  quod  iurefacium  ftrifTcponimiis,  cx  cbquc  bonoium  poifcfsiunem 
iccundum  tabulas  dcfcrrc,  ctiam  qux  cuni  rc  &  cffeftu  omniniodo  lit  fiitii- 
ra,confcqitcns  cll  vt  poficrius  tcftamcntum  in  quo  fuus  hcrcspr.Ttcriti-.s  rc- 
pcntur,coutirmare  ncc  p<-f>it  ncc  dtbc  .t.  ncquc  cx  co  bonorum  pr.ttc  fsic- 
jjcm  fccundum  tabulas  dctcrrcquam  alioqui  codcm  tcmporc  dcfcrrct  cx  di 
ucrlistcftamcntis.  Lotkm,  inquam,temporc,quoniam  ft  quando  bonorum 
poflcfsio  fccundum  tabulas  cxaliqucfitie  priorc  liuc  pofierioreteliamcn- 
to  d«.tcrtur,c3mnccclfc  cft  non  dtco agno(ci,(ed  dcfcrri cdi&oprxtons,  vtl 
jn  ipio  iniianti  inoitis,vcInunqtiam.Dctcmeniin  cx  priorc  ptirc,c*  poftc- 
norc  vcrb  iub  ca  vekiti  conditionc,  Si  cx  prtorc»  ncquc  adiri  hcreditas,tu-q, 
bonorum  poficlsio  fccundum  tabtilas  pcti  potcrit,  quomodo  Parifius  intcl- 
lcxit,nullomodo  potcft.  Cofirmari  cnim  tcfiamentum  a  legcnon  illud  cft, 
Adiri  cx  co  hercditatem,  fcd  ttntum  adiri  quandoqitc  poilc:  ficut  cV  ccnttr- 
mari  tcftamcntitm  a  prxtorc,n'.>n  illud  cft,Bonorum  poftcfsioncm  fccuniiii 
tas  tabulas  ftatim  dari,fcd  dari  aliquando  polK*.  Planc.dcfcrri  liatim  vtran  - 
quc  hcrcditatem  fcilicct  a  lcgcbom  rum  poifcfsioncm  aprnrtorc:quoniam 
dclatio,fiuc  hcrc  iitatis,  (itic  bonorum  poflcfsionis  cft  iuris,  apiiitio  vcro  & 
acquilitiofacti.  Qtixiurisfunt,fiiintft3tim  &  pure,  qux  vcto  rarti  intcm- 
porc.  Ncquc  (imilccftquod  cx  eo  quoquctcitaincnii) ,  in  quo  f:ms  ht-rcs 
prxtcritus  iir,  fi  modohabet  fcptem  tcftium  rtena  6t  fubfcriptiones ,  ncc  a- 
liud  quicquam  obftctprxtor,  uatfccundum  tabuLs  bonorum  pofftfsionc, 
adcoqucfuturam  cuinrcfib-aterpra-teutus  iurc  fuo  vtt,  j-jrteiiiqiic  f  a  ha. 


fim* 


ANT.  PABRt  DH  ERROR.  PRAGMAT. 

tnbus  snocare  ivAit.l.fihoprtttrit«.\^.D.dtintH/f.rmpt.Ueaim titaim aliud 

tcflamcntuin  r.ullum  cit ,  quod  a  lcgc  vcl  a  pritorc  confirmari  pofiit ,  non 
ctt.tm  cum  aliui  :  :l tai u :n  cxt.it  iurc fa<ftum,cuius confirmationem  .  c% 
eoQUC dclitioncm  bonoram  poflclsioni»  fccundtim  rabtilas  nthtlimpcdire 
pof<.ii,liuc  ciuili»liucprctotio  iurc.  Deniquc  facilius  cft  vttcftamcntum  im- 
pcrfcctum  cx  atquitatcrueatur  prxrorciim  illud  vnicum  cft.quam  vt  co  ca- 
fu  quo  aliud  teftamcntom  prarcedit  iuftum  &  pcrfectum.quod  tamen  cucr- 
ti  nccclTe  tit  priufquam  pofterior  ratio  aliqua  habcrt  pnlsit.Quid  cnim  agc- 
rct  prator  tucndo  teftamcntum  impcrfecHunitVt  euencret  pcrrechim  /  St  v- 
trnmquc  tncn  S:  conlinuarc  potict ,  taceretf.mcpro  fua  arquitatc,  fcd  cum 
non  nilialtcn  tmnitucii  poliit  &  dcbc.it,  ttiam  ad  dcfcrcndam  cx  cobo- 
norwu  pbfeftionem  (ccundumtabaUstnihil  aliud  licerc  potcft  uuamvt 
y  :K  r  •  ursica:ur,i  .  pcttevrum  vcr<>  ponitus  delcrat.Ncque  igitur  hocca- 
|ii  dctcrcc  vnqu.ii  ib  norom  poflctsioncmcontra  poftcnorcs  tabulas  im- 
perfc«-t.is,lccuiidiiir.  «v.iasecotrario  bonorum  pollclsioncm  darcnurfquam 
potfcrln  coautcm  cgrcgic  halhtcinaturParilius,  qttodCaiurn  lic  intcfltgtt» 
a.it  diccrct  tii  fpccic  d.f  ftprtiu  ,  codcmum  tcinporc  potfc  lilium  pratterr- 
tum  hl(ccundotcltan'aito  pctcrcbonorumpoltclsionc.n  conrra  rabuta?, 
qnando  ian  ruputm  I  icnt  prius  teftamcntcm,  ptr  querclam  autpcrnona- 
dir.oncti.  C  u  ii  taincndiftin«5lio,  qtt3mCj-usadhibct,cafimmucnotctdt- 
ucriitatcm  n<  iit  ctiam  rcmporiitn  in  codem  cafu,  DiAingutr  cnimancafut 
t  ilis  tit,in  quo  hcrcdes  poflcriorc  tcflatncnto  fcripti  polsmt  ctTe  potiorcs 
ab  inmo  &  co  tcmporc  inlpcfto,  q jo  tcflamcntutn  conrirmari  ncccflccft» 
&  ctuilt  lur^*  (Vpnttoi  i" ,  m  nunqtum  :  an  vcrocafus  t.ilis  tit  in  quo  ij  qui 
poftcriorc tcftamcnta  fcripti  (tint,nunqiiaiu  pofsintctfc  potiorcs :  vt priorj 
dcmumcafu  pofsit  lilio  prircnro  vtilis  clfcbonortim  polfcfsiocontra  tabu- 
Jas,non etiam  poftcrtorc.At  Parilius null  j  cafuutn  faJta diflinctione  diftin. 
guit  tannim  ti  npora  in  htincmndtim  ,  an  lilius  prartcritus  vchtpctcrcbo- 
tioruiii  pollcfsioncin  contra  poftcriorcs  tabutas  co  tcmpore  quo  priustc- 
ftamcnttiin  nondum  »ucr:t  nipttt    per  qticrelam  autdcrarutum.an  poftea» 
vt  li  poftca  lit  .iiidicndu5,iiantc.i  non  ircimqtiediftintftio  prorfuj  aliacftySe 
a  [urcconfuki  fcnfu  alicna.Nam  iljj  cafuam  diftmtlio  quam  Catus  facit,co 
pcnincr,  vt  vno  cafuaudicndus  lit  omnitempore  lilitis  prarteritus  pctens 
contra  tabuhs  bonorum  poflcfsioncm  ,  ideftctiam(i  incipiat  ab  ca  bono- 
runipoflcfsionispaitionc,  ncc  vnquun  idegcritaut  expcctaucnt  vtpnus 
tcftainentum,  vcl  rumpcrctur,vcl  dcflttuerctur ,  fcilicct  (i  potiorcs  in  ca  hc- 
rcdintc  ruturi  lintpoitoiorctcftamcnro  fcnpti  hcrcdcs.  Alio  autcm  cafu, 
idcftti  non  (intiftipotiorcsrutun,  nullotempore  audiendus  ftt  hic  fiJius, 
pctcns  bonorum  poflcfsioncm  contra  tjbulas.idefl  ncc  liegerrtqiicrcla,eV 
cibtinucrit,aut  cxpcititirnt,  vt  prius  tcftamcimim  irritum  hcrct  ac  deftit-4- 
tutntqma  bonofum  potlcfsioncm  conrra  tabtilas,  (iciit  cV  cam,  qu*  fccun- 
tlunt  tabuUs  defcrtttr,  nccclic  cfr,  vcl  compctcre  cx  ipfo  inftanti  mortls,  vel 
nunqium.  Ncmpccuius  non  polHtius  cx  aliquo  fimuo  eucntu  pcndc^rc» 
non  magis  qtiam  coniirmatio  ipfa  priltcnoristeflanienti.Illud  etiatn  Pari- 
lij  intcrpreutioiicm  dcflmi: ,  quod  Cjius  vtfilio  in  pofteriortbus  tabults 
pratcrito  dct  bonurum  pollcflionciii  contra  tabulas,  rcquirit  vthcredcs  in 
jistabulis  itnpti  potioMtiint  in  ea  hcic.li  ate  fllttremtti,  id  eft  fubdutfta 
pcrfunariL;pra:[ctiti,Xluppoiitoqiiodiiliushic  pmcritus  nolitvti  inre 
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(uo.ita  vt  tota  dc  hcrcJiutc  controucrfia  non  ir.ttr  .i!:os  d;fcinenJa  fupcr- 
frt.quam  inter  eo$  qui  fcripri  funt  in  priorc  tcftamcnto  &  cos  qui  in  poftc- 
riore.At  p.iri(ius  flc  Caium  intelligir,  vt  filij  prartenri  pcrfunun  ficiumq.tc 
interuenirc  necertc  fit  ad  vicloriaui  pofterioribuv  hcrcdtbus  conrn  priorc-. 
comparandaTn.  Qujscnim  pranerfilium  ipfuui  proponcre  qucrelani  pufllt 
*i  rumpcndum  priustcftamcnrum  ?  Iuht  vt  fccundum  Parifij  imcrprtu- 
cioncra  poftvrioretcftamentofcripti  hcrcdcs  poti  >res  fint  hcredibus  fcrj- 
ptis  inpriorc prtpttr filium,  quos  utncn  Caiusuult  potiorcsciTepvo  fuo  m- 
rc p/io rttaoto ,  idcft  uici qui  alilio  quidcm  ipio  v.nci  p< ifJInt  ,  fcd  quita- 
men  p  oflint  (i  ipfi  vincerc  hcridcs  m  priorc  tefta  iicnr.  i  fu  ipro* ,  Se  hcn. :- 
dnate  nobtimre  G  tilius  non  fe  intcrponat.  Nunc  iudicium  tfto  D^u  <,- 
furn  omniuiu  an  Pariiius  melius  &  fclicius  quam  Bartolui  C  nj  /cntcntta  u 
itaffccu:  . 


E  R  R  O  R    Q^Y  IN  i  VS. 

Dtttflmmtmo  m^uofum  htrttputtruw  tfl,tf  mjluuti  funt 
Vtmtntts  ai  inttfluit,  mn  tnttnm  vmltmt  dt  mrt  «- 
Htliydontt  jiUut  dttmi  nnlium. 


S  T  hoc  etiam  vnum  cx  noubilibusBartoIi  aJ  diH.  t.fiduo- 
bm.\v^.fipruu.'D.dtbonor.pofftftonir.  tmiul.  1  cliammtuni 
in  quo  hbus  cft  prjrtcntus ,  li  inco  mftuuti  liiu  vcnicntcs  ab 
inttftato  valcreinto-imdt  lurcciuili,  doncc  filiut  dicatnul- 
luoi.  Sic  cnun  ilic ad ditl.  f.fi  prtm.  numtr^.  Notabilt  fane 
■OnUibimum,  li  um  tllttvtrum,  qua.n  cuuicntcr  falfuniclt.  PugnatC~ 
nim  cum  ccrtifsiuus  prmcipiis  iuris,  qux  teftamentum  patris  m  quo  films 
in  potvttatc  pratcritus  lit ,  nullo  prorius  cafu  nulloquc  tcmporc  vaJcrcpa-' 
tiuntur ,  ncc  li  rilius  illc  prartcritus  dcccdat  viuo  patrc ,  vt  in  prarccJcnttbus 
uvatxJffiitm  mu  omp«tJtmt*.7.IXM  liier.^W£ll  naraquc  ho-< 
vna  cx  tcftamcntorum  foUcnnitatibus  &  quidcni  prccipua  ,  vt  libcn  om- 
ncs,qui  vcltcftamcnti,vcImortistemporcin  patns  poteftatc  reptnuntur 
ou»nimodolim,vcl  mftitucndi.vcl  exhcrcdandi./.i.fj-j.  D.dt  tntuft.  rupt  f 
CmUm.i9.i.,nomn,b,u.     i/tm.D.dt  Utr.tjr  pofthum.  Cumque  follcnnita- 
testeitamcntorumnonjliunJcpcndcant  qiuma  Icgcipfa  qi:*  &  cas  in- 
duxit,  8c  lus  vcluti  anguftns  tcftandi  licentum  conftringi  voluit.  /tg.  ttflmn- 
ii.\\.Co»\dtttfl*m.  quidobfccro,jbfurJiu$iHcpnicit  ,<  Rjinarcit] 
hli)  prxteriti  arbitrio  &  pottftatc  cfle  anu-lc  tcftamcntu.n  valcat  ruxo« 
Junaniquc  fierct  vt  iurii  ciutlis  autonras  tx  hominis  voluntatc  pcndcrc-t, 
quod  pru Jtntcs  nunquam  aJmitrcrcnr,  Urdint.  15.  D.  *d  tnuniup.  Neque 
vcro  Bartolu»  ipfc  audct  hoc  dicere,  TeftarncnOjni  in  quo  iilius  m  potclla- 
tc  prartcruus  fit,intcritn  valcre  doncc  iilius  ditat  nuUumJcd  pmpolitioncm 
hanc  vt  minusabfurdam  faciat.rcftringit  ad  cum  cafum  quo  tn  huiufniodi 
tcitanicnto  mftituu  flnt  vcmcntcs  ab  mrcftato.   Quafi  omnium  fauorabi- 
liisima  fmt  huiufmodi  tcibmcnta^x  qjibus  bcreJitas  dcfcrtut  iis.qui  ttia  - 
fi  non  elTcnt  mftnuti.ab  mteftato  tamcn  fuctciiun  clfcnt.  Scd  tamcn  in  hoc 
quoq;  occaiiniisapcrtclabitur.  Fauor  cnimhoiutcftamentorii.m  qifibus 
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Iii  ttilunrurilli  q"i  abintcftaro  clftnt  fuccclTuri,  planc  nullutcft  ft  iurit  ra- 
ctovctfrumQUC  prudcnrum  autorinsconlulacur:  cum  primus Thcodofiu» 
i  nftitucrit  in  \M*t  confulnfitm*.n.$.vlt.C.dt  ttsl*m.  vt  per  ulc  teflamcn- 
tum  ctia .n  impcrfectAim  ru-npatur  pnus  qtiantumhbcc  iurcvalidum  &  per- 
iccUin  .  Theodoiius  vcro  ct(i  inuita  luritprtidcntia  huiufmodi  tcftamcncis 
{ mcic  vo'.c;i:,ha.rcn:.s  tamcn  iis  rauendum  cdc  pi  uuit,  vt  4  pnut  tcftamd- 
ruiri \  ofiint  rumpcrc  ,  5;  defuncli  voluntas  cx  its,  (i  qumquc  tcftcs  habcant 
tucnda  iit  i  t.  non  ctia.n  vt  valcmc  cjit ifi  icftamcnta ,  cum  vctbis  conftita- 
tionis  niatufcllc  tontuicatur,  vt  valctnt  iurc  dunuxat  vltimx  voiuntatis  ab 
intcftato.  Kon  igitur  cxca  Thcodolij  lcgcargumcnmmfumipotcftpro 
Bartolo,  vc  fa.i  ;rcicgitimoru:ii  futcciTurum  nugis  vafcat  lurecwUitena- 
ineii:  n  n:  n.io  |  ii-tcriti!S  lit  luushercs  quam  It  alms  cxtrancas  quilibct  in 
i  .  ttfi  im  m  >  icrfucutuuepcrirccur.  Qw»d  lincquidcm  poftTheodonji 
c<  nititutioucm  vcrc  id dici potcft*uiiantcj  m  probcbiin  sobiccrocft,  qaod 
vult  Bartolusiam  ipiis  C.ij  tcu.puriUns  tdipiuiiiobtiitutllc  ?  Lttaiiien  vnut 
illc  Gaij  locuscftquo  mouctur  Bartotus  >  \t  i:a  putct,  hoc  iiimiruraargu- 
n.cii  i  ,  quod  li non clfct  polsthilc cx  eiufmodi  tcft.iincuto  inquolegitum 
fucccllorcs  infticuti  clTcnc,  adiri  hcicditatcni  dc  inrc  cinili  priinuni  Bcilatnc- 
tunipcr  iftudfccu:r.!um  m>n  riiinpcrctur:d./.y7/ir/#«/  q*t  tn puefi*u.jj}.dt 
libtr.(j  pflkumJ.ckm  tn  fcCHndo.\(>.P.dt  tntu/l.rupt./.fi quts  tum.  t6.$-i.*Z>. 
de  v*k*r.(ir  fttPtU.Mfl.  Atqui  non  dubitat  Bartolus,  quin  Caij  fcntcntiaut 
in  fpccic </.$•/' ,  tclt.iiiicntuiii  pi  ius  rumpi  pcr  poUetms,  quia  nonpo- 
tcft vidcre quanatn  alia  rationc  nai  qiicai ,  vt  iiltus  in  fccundo  tcftamento 
prctcritusA"  in  piimo  cxhcrcdutus  pofsit  pcscrc  honorum  poilcCtjoQc? COO- 
:ra  ubulaj  pofteriofci  qo  indin  priorcs  lubliftimt.Nccramcn  potcftilledi- 
ccrc,tantam  viin  rcgulariccr  cilc  tclia.ncnti  m  «juo  prctcritusfit  filius  in  po- 
tcliatc  vt  prius  tciuir.cuciim  paieCuin  pofsit rumpcrc,  quoniam  videtk 
Paulo  coir.i i  rclpond  ii  .  m  d.  l.fi  pltui.-r.  Qu_id  crgo?  Locos  iftosficconci* 
liat,vc  apud  Paulum  nonrumpatur  piius  tcftamcntum  pcr  pofterius  inquo 
piitcntus  fit  lilius  in  porcliatc  ,  qoiainquitnon  erant  in  illalpccic  infthuti 
vcnieccs  ;>b  inteftato. Apud  Caiii  vcru  njp.itur,  quia  inftituii  eiit  ab  intcfta- 
to  fuccclTuri.Ontnia  diuinariuc  &  commC:icic\Qujs.n.Bartolo  rcuclauitrc- 
ftringendS  Pault  fcntcncia  ,  qucalioqui  gcncrahs  clt  ad  cum  cafum  cjuocx- 
tranci  iucrint  inltituti  potius  quam  libcn?  An  tortc  racilius  aut  fepius  fblet 
iliud  contingcrc  vt  quis  iihuin  fuuin  qticin  in  pocclcacc  habct,pr^tcrca:  pro- 
j  tcr  cxtrancos  qnam  proptcr  a.ios  hbcros.'  lujrlum  vtiam  difpurauiinus  Ln 
r*recedcntibus,quid  cfc  apud  Caium  cx  quo  pofsic  coniici  vellc  illum  &  pro 
iuppcl  c  i  habcrc»vt  piiustcftaiucntum  in  cjiiofilius fucr.it cnchxrcdatusrurn- 
paturpcrpriusin  quo  idcm  filius fuit  pretcntus  /  Acprctcrca  quid  intoto 
illo Caij rcfponfij ,  quod  vcl  mtiimi.im  cruuccturam  pr^bcat  inftrmtioru* 
poftcrioictcftatncnto  collate  inlcgitimrs  fucccisores  <  Sunt  igituromnia  i- 
Iticonnncnritia  &  nugatoru.  Sed  $:  prcuidct  Bartolus  pofsc  fcntcntiam 
fuam  lor:itcr  impugnari  ex  coqtiod  Papinianus  noltcr  refpondit  in  ltg.fiii$> 
pr4tertto.17.ie  iniuil.rupt.  ir/intn.  Iiho  ptctcnto  quifuitin  patrts  potcftate, 
&  fratribits  eius  infcitutts ,  ctiamfi  ilic  bonis  patris  fcabftineacnec  tratribus 
auocct  parte-n  fuam  hcrcditatis ,  ramcn  cx  ftibtilitatc  iuris  tcftamentum  n» 
valcTC,tdc6q;  ncc  legata  ncc  hbcrtatcs  ipfo  iurc  competcrc ,  fcd  cxbono  8C 
rquo  untitm  dctcndt.  Rcfponuccajtcin  planc  inccnus  6V:  ncfcius  ouid  ha- 
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beatrcfpondendum.  Si  reneamus,inquit,fmiTchoc  additutn  a  coiupofitori- « 
bus  quod  fcriatum  eft  in Li.  D.etd.nt.  vt  rumpatur  pritts  tcftamcntum pcr- 
fe&um  per  poftcrius  impcrfccium ,  in  quo  inftituti  iint  venicntcs  ab  intc- 
ftato>habco  reipofioncm  claram,  quod  lex  Paptntani  rcfpcxit  iura  antiqua* 
fi  vcro  intelligunus  quod  hoccratdc  iureantiquo  ,pro  folutionc  cogita. 
Fatctur  ergoBartolus  quod  nccquifquainncgarepoflit,  infbecto  lurc  vc- 
tcrc  non  poflc  defcndi  tcftamcntutn  in  quo  tilius  in  potcftate  prxterttus 
eft  i  etiamfi  in  co  fucrint  inftituti  vcnicntes  ab  intcflate .  Quod  cum  ita  fit, 
cur  igitur  3  Cato  alitcr  refponlum  tuiflc  arbitratur  ?  Aut  quid  eft  obfccro  in 
toto  Cnj  rcfponfo,  quodpoffis  diccrcfuiflc  a  compofituribus  itnmut.itiHiir' 
Aut  quotnodo  fien  potclt»  vt  pcr  talc  tcftamcntum  poftcrius  impertc- 
ctum,  rutnpatur  prius  perfcctum,  fi  poftcrius  talc cft  cx  quo  nunquam  adi- 
ripoffithcredftas/  Etvero,  necBartoius  ipfc  diftitctur  ad  »ii{7./.^/tf*«f.  7. 
dt ttl>tT.& poflhnm.\.c{\imcm\im  in  quohlius  prxterituscft  ulccife.vt  nun- 
quam  cxcopoflitadiri  hercdtus  ,  licct  velit  conualcfccre  illudcxxqwute 

Ereroria  per  cxprcifam  tilij  approbationcm :  hadenus  vt  ex  eo  dan  pofsit 
onoruiTi  poftcfsiofecundumubulas.  In  quo  tamcn  ctiam  talhrur:  non  c- 
ntm  iuril  prxtorij  magis  quam  iuris  ciuilis  autonus  pcndcrc  potcft  cxfi- 
lij  prxteriti  arbitrio  &• voluntatc ,  quod  umcn  contingcrct  ti  lurcprxtorto 
conuaicfccrct  tcftamcnnnn  proptcr  tilij  prxtcntt  adprobationcm.  Quarc 
nec  fic  Papintanus  loquiturin  dttt.l.fUu ,  vr  dicat  eonualcfccrc  tcftamcn» 
turo,fiuc  ciuili.ftuc  prxtorio  iurc,  tamctlirilius  fc  .iblhnc.n  bonis  patris,fcd 
hottanuiiii  aitdefcndi  volunutem  patris  cx  bono  &  xquo  ctiam  quodad 
(egaa.Sc  libertates ,  quod  fic  accipicndum  cft  non  vt  teltatncntum  cunua- 
/c/cariureprxrorio[tcftiincntuin  enimquod  mortcnce  tcftatorc  nonva- 
luit  iure  prctorio  poftca  conualciccrc  nunquatn  potcft  ]  fed  vt  cx  co  tcffa- 
mentcsii  modo  fuerit  fcptcm  tcftium  fignis  lignatum  ,  porucnt  prxtor  darc 
bonorum  poiTcfsioncm  lecundum  tabulas  quam  dat  dc  p!ano,5c  linc  cauix 
cognitionc  ctiam  cx  eo  tcftamcnto  quod  nullum  lit  dc  iurc  prxtorio  ttitu- 
ram«nimiruin  iinc  re,  liiratcr  prxtcntus  iure  fuo  vct  vclit,qux  tamcn  non 
poflct  clTe  (ine  rc,  li  darctur  cx  co  tcltamcntn  quod  iurc pratorio  valerct,  vt 
infpccie  l.ptfthnmw.xx.ttd.ttt.  Atcum  iilius  prxtcritus  iurc  fuo  vti  non 
vuit ,  fequcabftinct  bonis  patris ,  ea  bonorum  pofTcisto  oux  tanqttam  da- 
a  ex  inutilt  tcftamcnto  iutura crat  iinc  rc ,  ii  iilius  lurc  fuo  vti  voltiiflct,  c- 
uadit  in  bonorum  polfcfstoncm  cum  rc ,  icd  ex  cttcntu  potius  quam  ex  a- 
liqua,fiueciuilis,fiucprxtorijiurisratiooc,  &  vtlotjuinir/e^.i.  D.  dtrtmit. 
occaiione  potius  quam  iurc,  quia  ncmo  cft,  qui  rcm  ets  auttcrre  vclir,  qui- 
busprxtor  dcderatcam  bonorum  polfefsioncm.  Poftcaqua  11  verocae- 
pit  ea  bonorum  poifcfsio  eflc  cum  rc  ,non  ex  autoritatc  iuris  prxtostj ,  (cd 
fadtofolo  cVvoluntatc  fihj  prsetcriti ,  qui  ius  fiium  exequi  noluit  *  tucce- 
dit  xtjuitas  iurtl  prxtor  j ,  qux  factt  non  vt  comialdcattcitamcntum  [quid 
cnim  ncceflceft  conualeftere  ciimiamhabuit  cfrcchim.'  ]  lcd  vtperin- 
dc  tencantiir  hcrcdcs  fcnptt  ad  prxftanda  lcgau  &  libcrt.ucs,acfiteftamca- 
tum  iureciuili  valuiflct,  &  co  prorfus  modoquo  tcncrenrar,  ctiamfi  ru- 
piiTcnt  ipii  teftamemum  pcrcontra  ubulas  occafione  tratris  prxteriti ,  qtti 
tamcniurc  fuonon  vtcrctur ,  vtin  fpccic  Ut.ntnnnnamim.t^.  D.dtitgM. 
prdBnnd.  Ltqucmadtnoduin  ridiculus cflet  qmdiccret  in  ca  fpcctci/ifti. 
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•  wnautxpiAM.  conualefccrc  iutc  prcrorio  tcftamentum  ob  id  folumquod 
rtlij  qui  acccpiflcnt  bonorum  poffcfisionem  comrxubiilas>4>bligatieiTci'i 
3  I  prxftationcm  omnium  legatomm  ,  liim  ^  contrario  ruptum  fuet:t 
lurc prxtono  pcr  contra  tabul  ;s ,  quod  antca  Sc  ciuili  &  prxtorio  ture  va- 
lcbat.  Iumulto  magis  ridiculi  funt  illi  qui  cum  Bartolo  dctcndunt  tcfu- 
mcntum  in  quo  filius  in  noteftate  prancritus  cft  >  quod  conftat  nullum  clfe» 
ncc  miitus  prxtorio  quamciuili  iurc>conualefcerc  poftca  iure  prxtorio 
pcr  folam  rtltj  prxtertri  abftcntionem.    Moti  ct  eo  tantiim  qubd  rratrcs 
inftituti  incipiant  cxeo  remporc  dcbere  lcgata.  Quali  bona  fit  confccu- 
tio>  Lcgata  onania  debcntur  >  crgo  tcftaracntum  conualuit :  qux  urnen  cfl 
incpta.    Nam  fi  lcgata  debcri  pofiunt ,  ruin  quoquc  cum  tcftamcntum 
iurc  prxtorio  ruptum  fuit  pcrbonorum  poiTcutionem  contra  ubulas,  iu 
vtnon  co  magis  tctumcntum  conualcfccrc  dicarur  >  quid  prohibctlega- 
u  dcbcri  xquiutc  prxtoria  cx  co  tcftamcnto ,  quod  ncquc  vaiidum  >  nc- 
quc  ruptum  vnquam  fuerit,quo Jquc  nec  hodic  conualcfcat  !  Eadem  nam- 
quc  ratio  vrroquc  cafulocuin  habet  ad  hcrcdes  fcriptos  prxftatioai  lcga- 
torum  obligandos,  quod  quamuis  tcftamentam  (it  Sc  mancat  >  vcl  uuMuri.- 
vcl  fuptum ,  ncque  minus  prxtorio  quam  ciuih  iurc ,  tantundem  tarocn  iJ- 
li  cx  hcrcditatc  confcquunnrr  fratrc  prxterito  (cabilmcnre  quantuincon- 
fcqucrcr.tur ,  fi  tcftamcntum  iurc  citnli  ncdnm  prxtorio  valcrcu  Gur  non 
crgotantundcm  prxftabnnt?  Ncquccnim  occafto  rrattis  prxtcnulucro 
adficcrc dcbct fratrcs  inftittitos  cum prxtcritus  iure  fuo  non  vratur  >quem- 
admodum  clcgantcr  ratiocinatur  Vlpianus  in  dtfl.  I.  ntnnnntfHAm*  dc  quo 
&  nos  plura  fcripfimus  Ub.  10.  Qomtfl.  tsp.i^.  &  in  £rr*r.}.Dtcmd.lJ.  Ex 
his  vcro  apparct,  cum  filius  prxtcritus  toreiuo  vtitur,c\  auocat  hcredi- 
tatis  partcm  frauibus ,  fiuc  p.r  contra  tabulas, fiue  ab  intcftato,  nihtl  cnim 
rctcrt ,  tion  incipcrc  nullum  eflc ,  atit  apparcre  teftamcntum  quod  tam  an- 
tca,&  tuit  &  apparuit  omni  iurenullum  ,  lcdSnciperc  in  co  dfc  >  vtexinde 
non  poflit  prartorcx  ciufmodi  tcllamauo  bcnorum  polTcfllonein  fccun- 
dum  ubulas  dare  ,  quippc  qt>x  nullo  amplius  cafu  cum  re  >  &  cffcctu  clfe 
poiTet,  ji.c  fi  quam  iam  antededcrat>iiat  ea  inanis>&  nuJJius  omnino coro- 
modi>etiam  pro  lis  partibus  quasinftituti  fratrcs  ab  iitieftato  habcrc  de- 
bcrcnt ,  <*.im  rien  ncqur.it,  vt  vno  ex  fratribus  ab  intcftato  fuccedentc  >  aut 
eactcftamcntoquidem,fcdpcrcontranbulas,duretius  bonoruin  poflcf- 
fionis  fccundum  ubulas , qux  cx  diametro  aduei  fatur , & -bonorum  poflef- 
fioni  contra  tabulas  &  fucceflioni  intcflati.  Adco  vt  facilius  fit  bonorum 
polTcfsioncm  contratabulas  cuaderein  bonorum  poflcfsioncm  fecundum 
tabulas,  vt  in  Ij.  >c< :ic  dtU.l  nannunymm.  quim  vt  drx  iftx  bonoruni  poflci- 
fioncs  fccundumtabulas  &  conrratabulas  in  candcm  fucccuioucm  poisint 
concurrcrc  ,-aur  bonomm  poflcfsto  fccundnm  ubulas  cum  fuccefsionc  tn- 
tcftaxi.  Sed  ck  illud  quoquc  Bartolum  malchabuit  quod  non  potuit  vidc- 
rt  *dd$fl.$.fipruu  >quomodopofsit  bonorum  poflcfsio  contra  ubuias  da- 
ri  aducrfus  tcftamentum  >  in  quo  fuit  prxteritu*  ftlius  >  ctiamfi  in  co  xcripti 
lint  vcnientcs  ab  inteftato  >  cdm  tale  tcftamentum  non  dcfcndatur  tan- 
quam  tcftamentum ,  fcd  iurevolunuris  lntefuti  d$fl.l.bsc  ccnfmlitfin**. 
n-^.vUiia.CdtuflMratnt.  Dequofequenticapitetraciandumcrit.  Scd  il- 
Igd  iotcrun  monai  Jum,  in  co  ctiam  cnarc  Baitolum  quod  vuh  Thco- 
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doG}  conft  itutioncm  ia  diQ.  f .  vlum.  hunc  quoque  cafum  coraplcdi  quo 
prartcritus  fit  vnm  cx  hliis  ab  inteftato  fuccciluris ,  quod  ccrtinon  itacft, 
Nam  ncqucconftitutioncs  quaefaucnttcfumcntis  parcntuin  intcrlibcro* 
adhunc  cafutn  pcrtinetu,  cum  fierincqueac  »  vt  inftituti  fint  vcnicmesab 
imcftatocutnaliquis  cxhberis  *  aut  prartcntus  fuit.autcxhereJatiu,  vtdi- 
fpatauirtuis  Decade  fupcriore.  Et  mchus  ide.n  Birto!.  ad  dttl.  ltg'fi pUm. 
vbi  probat  opinionem  Accurfij  ad  eum  locum  exiftiiuantis  conftitutioncm 
Theodofij  in  dttl.fi.  v!<.  cetfire,  fi  quis  cx  libcris  in  putcftate  conftitucis 
prxteritus  proponatur.  Nec fane  inutalTet  lcntcntiam  ad  dttl.  f.fipritti.va- 
k  rcfponfum  Catj ,  cuius  oeque  fcnfum#ncquerationcm  percipcre  potuit. 
evm  teiclliflct.  ,  . 
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ERROR  SEXTVS. 

Dtbtmrumptjftfutnt  dtndd  ctntr*  ubnlm,  in  qnikm 
frtatrUmfuitfnmhtrti. 

Vm  tabulacincjuibusprartcrituscftfiliusqui  uiitinpote- 
ftate^nulhj  llnt  ipfo  iurc,fiuc  ius  ciuilc.fiuc  prxtorium  fpc- 
deimis  ,  vt  proximo  capite  difputauitmis ,  miruin  vidctur 
Bartolo  zdl.fi  tmtbm.ix.fi.fi  prtm.  D.dt  bontr.pejfefi.ctnir. 
j  /*#*/.  quodco  locoCaius  icribitconcra  huiufinodi  ubular 
dandam  nihilominuseiTe  filio  prjteiitobonorum  poflcf- 
fionein.  Nccmiror  Uncid  aliisquoquc  intcrprctibus  non  minils  qua  n 
Bartolo  nnriimtuilTe:  fiquidem  certuin  eft  bonorunipolfcfsioncaicontra 
tabulas  »  quar  ftne  rc  cV  effcfhi  nunquam  cflc  potcft ,  non  aducrfus  alias  ta- 
bulasconipetercquamexquibus,  vcl  adiri hcrcditas  pofsic  iure  ciuili,vd 
bonorum  polTcfsio  peti  iurepnttorio.  /.  qittdvnlgt.  19.  ttd.  tit.  quorum  ta- 
mcn  neutrum  videtur  dici  poiTc  dc  iis  tabulis,  in  quibus  prctcritus  fuit  rilius 
in  poteftate :  fed  miror  nequc  Bartolo ,  nequc  alij  vlli  intcrprcti  vcnilfc  in 
mcntcin ,  quid  refpondcndura  fit  ad  hanc  obicfcioncm.  "N ihil  cniin  aliud 
habct  Barcolus  quod  refpondcat ,  nifi  quod  ait  quando  tcfcamcntum  dcficit 
ratione  cunil^  (oTlennitatis  non  polfc  dici  propric  tcftamcntum » fcJ  quan- 
do  adfunt  iollcnnicatcs  licctfa&a  fit  pretcntio ,  tunc  clTc  propric  tcftamcn- 
tum:vcl,inquit,licetnon  fit  propric  tcftaracncum,  umen  cft  vltima  volun- 
tas  contra  quam  datur contra  tabulas.  In  quibus  vcrbis  trcs  potifsiraum  cr- 
rorcs|contincntur.  Primusille,  quoddc  fui  hcrcdis  prstcritione  fictra- 
ct:u  Bartolus ,  quafi  non  iit harcvna ot  follennitatibus  tcftamcncorum,  cutn 
snjtct  ticri  poffc,  vt  tcftamentum  fit  folcnnc,ctiara  in  quo  fuus  hcrcs,  ncque 
inftitutus  fucrit,ncque  exhcrcdatus.Quod  tamcn  non  ua  cftmam  intcr  cjtc- 
raquf  ad  ordinanda  tcftamenta  nccciurio  dcfidcrantur,pro  fo]£ru'tatc>pruv 
cipalc  ius  cft  de  hbcris  hcrcdibus  inftitucndis  vcl  cxhcredandis,iiuiuit  idcm 
Caius  noftcr  in  /.  tnttr  ttntr*.  w>.dt  Itbtr. & ptflhnm.    Vndc  fit  vt  cinu  ca 
demuin  teftainenta>non  iurcfacta  dicantur,in  quibus  iuris  follcnnia  dciuc- 
xanU.uD.ac  i«M,.7.r*pi.uuufta  quoq;  dicanturilla  in  quibus  prjtcritus  futt 


<*t       ANT.  FABRl  DC  ERROR.  TRAGMAT. 
filiju  iam  n.uus  qui  debucrat  vd  inftirat  vcl  exhcrcdan ,  ieg. ;.  $.  ex  hu  *p- 
p*rei.  tei.  tttul.  Qmd  cnim  aliud  eft  tcftamentum  iniufturn  quam  quod 
non  iurcf-iaum  c!t.  Ktii  hoc  ampiras  eft  in  tcliamento  ln  quopraetcri- 
tus  tuit  fuus  heres  quod  dicttur  effc  nulluis  moinentt ,  quo  etiarn  nomi- 
ne  fi  quis  donaitcru  aha  tcftamennnon  uireuclais  procuidubio  non  cr- 
raucrit,  cum  tcftamcntorum  iura  Sc  vircs  pcndeant  a  iuris&lcgum  auto- 
rit.itc  teg.verbu  legn.  uo.  /.  lege ehuentrt.  t;«.  ieverb.ftgntjit.iwxah  Papw 
manus  harc  duo  tantjuam  feparata  vfurpci  in  dul.  leg.i.  de tniufi.rupt.  In- 
dcque  etfaa  cft  quod  huiufmodi  teftamcntum  inquo  fuus  hcrcspraac- 
rmis  cU ,  impertechim  appcll.it  Caius  in  itil.  %.fipnm.  quippequodnon 
fuas  omncs  partcs  habcat,  &  follcnnitatcs.    Sccundus  Bartoh  error  eft 
huic  iinitunus,  quod  audctadhrmarc  tcftamentum  proprie  clTectiamin 
quo  tuus  hcres  prartcritus  fit.  Qnomodo  cnimtcftamcntum  propricdi- 
ct  potcft  li  non  modo  impcrfcctum  cft  £  nam  Sc  impcrfcc ta  teftamenta di- 
cimus  non  propric  &  ftmplicucr  fcd  (ccundumquid,  tfeuell.  107. ie  ie-% 
fium.  tmptrf.  quomodo  dicimus  homincni  mortuum  vcl  piJhim  ]fede- 
tiini  nullius  omnino  momenti  ittl.leg.u  feg.fi/Uiui.  j.D.itltbtr.ffpefih. 
Quanquam  non  pcrftat  Bartolus  nili  dubitantcr  in  hoc  crrorc  :  SuDiicit 
cnim,  vtllteetnen  ftt  prepne  ttftumtmum  tttmtn  tft  vltimsvthtntm e»n- 
trd  tjuam  iutur  eentrn  ttbulat.  Hic  vcro  tcrtius  Baitoli  crror  cft  quodpu- 
tat  bonorum  polkiTioncm  contraubulas  dari  contra  quamJibctvldmam 
volunuccm ,  etiam  quar  ab  inteftato  duntaxat  locum  habere  poftct.  Quod 
fiitaeflet  ,  daretur  cr^ocontracodtctllos  ab  inrcftato  u<fh>s  ,  contra  6- 
dciconimillum  pcr  cpiftolam  rclichim  ,  adcoque  contra  donationetn 
caufa  mortis-  [Nam  har  ornnes  fpccicsfunt  vltimat  volunratisjquodra- 
men  nemo  vnquam  dixit,  nicdicctnifiquiplane  bardus  Jc  ftultus  vidcri 
volct.  In  ca  vcro  vltimar  volunta  is  fpccie  de  qua  nunc  rracUmus ,  id  eft 
qua?  collata  f«  in  teftamcntum  impcrtcchnn  in  quo  prarteritus  fucritn- 
lius  in  potcftate  ,  &  inftatuti  vcnicntcs  ab  intcftato,fihocdemusBarto- 
lo  ,quod  proximocapircnegatumusvt  adhtmccafum  protrahipofsitcon- 
(titutto  i  11  a  Theodofij  qux  cxut  in  dttl.  ltg.hu  ttnfulttfUmu,  «.  $.  vlttm. 
C»i.  dt  ttjlam.  non  pollc  verum  clfc,  quod  vult  Bartohis  inrirrnari  eam 
poflc  jt  debcre  per  bonorum  polfcfsioncm  contra  ubulas ,  cx  eo  intcliigi- 
mus  quod  Thcodofius  huiufmodi  teftamentis  ha&cnus  dunuxat  fauet, 
vt  vonintu  ill  iis  dcclarata  dcfendanir  nontanquamteftamennim  fcd  iu» 
te  inteftati.  Qup  prarfuppofito  rclinquiturnccciTario  vtnonpofsitea  vo- 
Juntas  admittcre  vfumbonorum  poffefsionis  contra  tabuhu,  cuius  eflfe- 
ftusineototus  cft,  vt&i  uiiipattcft.»mcnrum  ,  &  tadat  vtexrcftamen* 
to  fucccdcrc  dicatur  is  qui  .V  fucccdcndo  rumpit  ,  8e  rumpendo  fuccedir. 
f.  funt  MMtem.ln/litut.  de  btner.  pcfftjf.    Qupmodo  entni  poffct  bonorum 
poffcfsio  contraubulas  autrumpcre  tcftamcnrum,  aut  aperire  viam  ruc- 
ccfsioni  tcftamcntariar ,  cum  voluntas  vltimadequa  rumpendaagitw  vi- 
rcs  cx  fcipfa  nullas  habct  nifj  ab  tnteftato  /  Falfum  igitur  eft.qued  vulr  Bar- 
toluscontra  tcftamcntum  imperfectum  dcquo  agirurin  ittl.  f.vlttmJtg. 
k*e  cenfulttfuuiM.  id  cft  etiam  in  quo  inftituti  fuit  venicntesab  intefta- 
to poffc  dari bonorum  potfefsionem  cnnrra  tabulas.  Ncc  fi  proponaste- 
ftamenttim  illud  non  laborarc  vicio  prarteritionis ,  ftd  qua  alia  rattonc  im- 
perfcfiuDi  clTc  >  proptcr oioifsaui  fuiiciuututc :n  ahquam  circa  tcftium  vd 
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\        Nam  quod  modo  dilputaoimus  contra  Bartolum,cifc  banc  vnam  cx  follen- 
,        nitatibus  tefLmcntorum,  vt  fuus  hcres  vel  inftttuatur  vcl  cxlicrcdetur ,  iu- 
,        re  quidcm  ciuili  veru  eft  ex  quo  tiii  hcrcdts  nomen  Sc  iusdefccndit.fed  non 
,        etiaraiurcprxtorio  ,  quod  licut  abhorrct  iftanomina  ciuilia ,  vt  inducat 
,        autpotiusrctincatnaturalia.  Iunihil  aliud  exigit  ad  hoc  vtdefcrat  bono- 
rum  polkflicnem  fccuruium  ubulas ,  nifi  vt  tabular  profcrantur  fcptcm  tc- 
ftiutn  fignis  ftgnaue  non  rolar  ncc  rafr  aut  canccllatf  ,  &  vt  ab  eo  i»dx  finr, 
qui  teftamcnti  tactioncni  habucrit  vtroque  temporc  &  teftamenti,  &  mor- 
tis ,  dtQ.ltg.u&ptff.T).  dt  tcnor.pt/fff/ecmnd.  tmkml.  Itaquc  vicmm  pr^tc- 
ritiecm  iui  hcrcdts  bcct  faciat  teftamcntum  nullum  &  iniufiittii  ,  non  mi- 
nus pretorio  lurc ,  quam  ciudi  [  vt  cx  co  conftat  quod  fuo  bcrcdc  prj  tcrt- 
toprator  ftatim  dcfert  liberisbonoium  poflclsionc.n  cxcapirc.  Vndeh- 
bcriab  intcftato  non  expcctau  pr^tcriti  voluntatc  an  pan  ii  tcftamentum 
«<iprobaturnsiit>ncc  ne  l.i.mfi».7)./i lab.ttft.nuil.tx t*l.  Itg.xlum.  D.dt 
Uitr.tppt/l.  quia  tamen  non  pcrtmct  adfullcnniur.es  qttas  lusprctorium 
*gnofcit,nun  impcdit  quomimis  cx  eo  reftamcnto  in  quo  fuus  hcrcs  prj- 
rerirus  eft  ,  bonorum  poifcflio  fccundum  ubulas  dart  pofsit.  Prc!unm 
cum  ea  /pccics  bonorum  policbionis  lit  cx  illarumniinicroqucnonfo- 
Iilm  dcpiano  danrur&iinc  cauie  cognitione  ,  fcd  ctiam  plcrunquc  fme 
re  8c  Gne  eftcctu.  Qualis  vtique  fcmpcr  iL'a  cft  qu$  datui  fccundinn  ta- 
buu*  in  quibus  fuus  licrcs  prewitus  futt,  fi  modo  vcht  illcius  fuum  cxe~ 
quifiuc  vindicandohcrcditatcm  lurc  ciuili  abintcftato  Guc  petcndo  con - 
rraubulas  bonorum  polfclsioncin.  Ncc  cnim  conccfsa  bonorum  poflcf- 
fiofccundum  ubulas  impcdtt  ncrilius  prcKritus  tus  fuum  ctum  per  preto- 
rctn  ipfiim  exequatur.  At  quia  ticri  potcft  vtca  bonorum  potfcflio  quam 
preror  bcrcdt  icnpto  dedit  fccundum  cas  ubulas  in  quibus  fuus  hcres  pre- 
£      tcritus  fuit.cuadat  aliquo  cafu  in  bonorum  poflcfsioncm  vtilcnu  cfKcaccm, 
*     &  currvrc.Ncmpc  fi  lilius  prctentus  cxcqui  ttts  fuum  nolit ,  nulitquc  pater- 
r     ntt bonis  abftincre.  Indc  eit  quod  non  inutilitcr  pre^ tor  dit  bonorum  j>of- 

ftflioncm  contracasubulas ,  fecundum  quas  hcrcdi  fcriptobonorurn  pof-  , 
i'  fcfsioncm  vci  tain  dedcrit  vcl  darc  faltcm  potucnt :  quianon  potcftca  bo- 
i1  ttorurn  p<  iTcfTio  ccsnua  ubulas  cilc  linc  rc  &  cftcctu ,  cum  factat  vtfccun- 
j  -sttun  «Tihulas  bonorutr  polTcfTio  vcldan  cxindc  nunqttam  pofstt ,  v.  lii 
4  quadata  fucrat,cadctiiiatpoflc  vnquam  elfc  cum  rcflc  cum  crkctti :  Qui 
rfr  ia\CtHeA-t/*g.ftmdvmlg».i^,D.dt  hnor.pt/fxtntr.ttbml.  Quaroadrcm  oon 
t  pcninctquod  tabulf  tllf  lint  ipfoiurcnull^,nccminus  quod ad ius preto- 
f  .  num  attinct ,  quam  quod  ad  ius  ciuilc.  Id  cnim  facit  dunuxat  vt  nequc  tt 
A  hs  adiri  pofstt  lurc  ciutli  hcredttas,  ncque iurc  prxtorio  pcti  fccuntltun  cm 
f  talis  bonorum  poflctsio  qui*  omnino  lit  futura  cum  rc ,  qualis  vtiquc  elUt 
/     illa  quam  cx  uc  rabtdit  prf toi  darct  ii  tcftanicnturn  ui  quo prcterhus  tittt  u- 
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liuit  pro  inltocV  vaftdo  hahcrct.  Scdnon  facirvicium  iilnd  pr^tcritionis.Tt 
non  pofsit  feaiiuium  CM  tabwlas  dari  bonoruin  pollcfllo  cxcuentuintu- 
ravcllinercti  filtusprctc-rmis  insfuttmcxcqncnir,  vcl cutmrcfi malietil- 
Jc  abftinctC  boimpjrris.  Vt  vcro  tiat  illiTi:x-re,qindmtcrciTepotctt  an  fi- 
liut  prftcntiis  iin  iuum  cxcquatur  vmdicando  hcrcdmrem  mrc  cuuli,ari 
pctcndo  contra  t  ibulas  ?  Aut  cur  non  fuo  hcrcdi  prfterito  dabitprctorbo- 
norum  poflefsioncm  contra  tabulas  quam  darct  prcterito  cmancipato? 
Etli  enim  f.io  hcrcdc  prctcnto  hoc  aniplur.  cft  quod  tcttamentum  vujoquc 
iurc  ciuilh  &  prc.torionullius  clt  momcnti,  non  i»ein  cum  prctcritus  hiit  6- 
iiiisciuancipatiis.  Aita.ncitqttodad  pretoretn  artinet  qui  in  danda  liben? 
bonorum  polfcfsmnc  mhil  nili  naturalc  libcrorum  nomcn  intuctur,  reie&i 
fuitatis  &  cmancipattor.is  dtfittutionc ,  inhtl  prorfus  mtcrcft  an  cjtn  pretc 
ntiis  clt  futis  fucnt,  an  cmancipatus,  dummodo  tucrit  cx  tu  libieruqucM 
prctor  pofsit&  dibcat  habcrein  nu-ncro  hberorum  :  Nec  ad  ahttm  fineoi 
mdnctam  eft  a  prf  torc  bencficium  bonorum  poi!el%;onu  contra  tabula», 
nifivt  cmancipatispretcritisfuccurtcrct  ad  cxcmpliun  ciusquodiurcciui- 
lt  conltitutum  crat  tatiorc  fuorum  prcccritorum  >ieg.  nonputauu.  S.Mpnn- 
eip.rD.  debmar.pejf.  etntr.  mh.  vt  promdc  mitandum  nonfttcuriiprftorr 
bonoruiu  polleuioncm  Conrra  ubulas  cttam  luo  pretcnto.  Ne  alioquiei 
noccat ,  tiuod  pltii  utris  habct  qujm  cm.incip atos  tn  co ,  vtteftamentunr 
non  maguciuili  quam  prctorio  lurc  valcrc  pattamr.Id  namqucfacetcquv- 
dcm  potcfi  iacitquc  vt  fuus  hcrcs  prc^ tcritus  vindicare  poftit  hcrediuten. 
iurt  cittili  citra  auxilium  tuns  prftortj  quod  ncccllariuin  cft  prctcritoc- 
inancipato  ,  tcdnon  dcbtt  cripcrcfuohcreditonMnoduinbojiorurnpot- 
iefsiotus  contra  tabulas.qttam  prftor  darct  pretcrito  cntancipato :  His  con- 
fcqticns  cft ,  vi  li  ubulj  in  quibus  fim  fuus  hercs  pre.tcritus  fcptcm  tciUua. 
fiemrfignatf  non  fint ,  non  pofsit  locus  effc  bonorum  pollctstom  conu» 
tabul.ts  ctiamli  libcriioh  ab  ir.tcftato  fiKccllnri  in  ns  fcripti  proponantuti 
nc  quidcm  poft fitpradictam Thcodolij conftitutioncm  ,  quianequcbo- 
norum  polfcflio  fccundum  cas  uiiulas  dari  aprxtorc  pollct, nc quidem 
ulis  cjrix  linc  tc  fcmpci  £*'  otntn  cafti  lit  futura.   fct  confcqucntcr  non  pof- 
fctdici  qucni  trTcctum  hahcrct  ilia  bonorum  pon"cfsio  contrataiSuJ*s,qu« 
tamcn  fincre  &  crfc.tu  clfc  nunqtiatn  potctt  dtd.  leg.        vulg*i*$M,  fcx 
QUO nt tanto  manifetlim  qnod  fxpius  diximus  ia  prxydcnttbus»rcfpor>- 
fum  illudCjij  m  quo  intcrj  rctanuo  t.itn  infcJicitor  laborat  Eartolus,  ni- 
htl  Iiabcrccominunc  cum  Thcodolij  confticutionc  in  dtQ.  leg.hte e*n(*i- 
uRitn*.  i.  vliim.  Cjius  tii.m  cuc  luo  hcrcdi  prartcrito  bononim  poikflio 
ncm  contra  ubulas,  fcd  pratfiippolitis  tcrni'nts  habilvbtis>idc(l,itadcmuiu 
fifeptcm  tcftiumfignistuci  mt  lignatx  ,  liuc  ab  intvftato  venicntcs  ftuc 
aJij  pcnkua  eioranci  fucrmt  inftintti.    Theodolius  vcrd  ca  dcmuiutcfta- 
jncnta  imperfccta  tuctur  turc  voluntatis  intcitati,quznonmock>]cgiti' 
tr.orum  hcicdum  inftitntioncm  contmcant ,  fcd  c-tum  in  tcftuitn  lolUn- 
niute  dchciant ,  cum  nc  pauciorcs  ccftes  habcant  quam  qutnque.  luquc 
ridiculuin  cft  tractare  de  accotninodanda  bonorutn  polTcJsione  contu 
tabulas  ad  caitnn  Thcodofianx  conftitutionis.  Scd  vcl  od  id  prartcrca  ma- 
ximc ,  quod  ncquc  Theodolius  cafttm  illum  complcxus  eft  quo  aliquisc* 
abcris prxtcritu»  rcpaructuf,  vtmonuunusad  nncmcapius  pr.*ccdcntit, 
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&  alibi  fxpe.  AliqHcm  autcm^libcriiprKcrituiniuillc-irttarc  eft  qii«>-« 
tirsaeirurde  bonorum  pollcfsionc  contrarabnlu,  quippcquxiuinujttir 
nifi  libcris  vcl  prxrentis ,  vel  tntcrdtim  ctiam  iiiftttuu  quidcin,  li,d  occailo- 
nc  tratri?  prxreriti  edicttira  commitrentis  Ug.  n  fiu  in pttttitut.  15.  &  Ug. 
fif.  D.  de  ltg*t.pr*ft. 
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Dr  e/*kfnU  dtrag*ttri*  in pritrt  ttft*mtnte ad poshniu  m - 
ptdtendum  tpptfit*. 

On  cft  grattior  alius  noftrorum  crror  circa  tcftamcnta  & 
pcriculofior,  nuH-J5ta'racrt  &  in  fcholiscV  inforo  frcqucn- 
rior,  qulm  hic  quem  ahtlqui  gloflatorcs  inucxcrunt,  Dc  po- 
tcftarc  claufulx  ritr.;ca'<-tij.-  app./.tx  in  priorc  rrltamen- 
tbad  poftcrtus  iriipcdiendtftTf.  Stcchimomnes  viioorcfcn- 
tiunt,  Hmofmodi  clapfulx  dcrogKOi i*  vim  illam  cifc  acpoteftatcm  vr 
nuHcrncV  tmiahdum  taciar  poftcnus  teftamenrum  quantumtibct  follcrv- 
nrtattbus  iuris  omnibus  ftibnixum  ,  nifi  in  poftcriorc  tcftamento  facta 
fitcxprefli  mrntiocV  reuocatio  claufulx  dcrogjtorix.  Stttui  g/of.  *d  Ug. 
fi  tjuts  tn  prviCtpt*.  ii.  dt  Ug*t.  -r  vbt  *B*rt.  &  */tf  trnildnt  ,  Ii*ld.  S*tj~ 
cet.  dr  ah)  ttd  Ug.ftneimm.  Cod.dt  ttfl*m.  Solos  Iicobusdc  Art  tiouin 
olim  crrorcm  hunc  cV  dcrcxit  &  iinpuOTatolt,  Diftingucns  vt  Bart.rc- 
fcrt  iddiel.  Ug.fi  quit.ttnm.  4.    An  verba  fmt  darogatoria  a;ti  stcft.jnd<, 
an  vcrd  alicuius  duntaxatfollennitatis  in  teftamcnto  adhibendx,  an  vo- 
luneatis  tanttlm.  Vt  prioribus  duobus  caiibus  nihil  opcrcntur ,  quia  ncmi- 
mlrccataut  intcftabilcmfc  faccrc,  Ut. ftipuUne  htt  mtdoconctpt*.  61. D. 
de  vttb.  ebUg*t.  aut  follcnnitates  tcftamcnrorum  qux  iuns  publici  funt 
immurarc ,  ftg.  Dim.  6.  f.  hett.  7>.  dt  tur.  ctduiSl.    rcrtioautcm  cafu  va- 
Irant  cV  opercntur  nifi  exprefla  interucniat  reuocatio  prioris  voluntatis 
Cx  diB.hg.fi  fUts  tn prwetpt*.&  ltg.fi  mtht  &  ttbi.\i.$.vttim.  dtitg*t.\.  Scd 
cadifHnftio&  fcntcntia  Iacobi ,  qtiamuis  1  Bartolo  probata  quantum  ad 
t      VCTbadcrogatoriaappoMacircapofsibilitatcm  ipfam  tcftandi ,  vt  illelo- 
quirur  ,  acctcris  tamcn  omrribus  vulgoimprobjta  pcnitiifquc  rxplofaeli* 
vt  teftatur  Ciuid.Pjp.  autft.ii-y.uum.C.  &  nominatim  Bartolum  quoquc  rc- 
prchendat  Salycerus  ad  dtQ.  Ug.  fancimus  cxiftimans  verba  dcroi»atoriat 
ctiamfi  poffibilttotem  ipfamtcftandi  rcfpiciant,  pcrindc  uincn  ctrcctum 
haberc  d  non  cxprcfsim  rcuoccntur  ,  rationc  illa  quod  quanmmcunquc 
pr^cifa  fint  non  aufTennt  Iibcram  tcftandi  ficijr.it cm  cum  pofsint  re- 
uocari  fi  tcltator  orprclli.n  &  fpccialitcr  dixcnt  in  poftcriorc  tcftamen- 
'j     topcrnitcrc  lc  prioris  voluntatis.   Iftorum  autcm  omnium  ratio  quani 
adlcrunr  illa  cft  ,  quod  vcrba  dcrogatoria  vim  habeant  cuiufdam  protci 
ftationi  pr^ambule ,  qu*  proindc  dcclarat  in  fccundo  tcftamento  dccf- 
fcv«Iuntatcm  ex  Ug.&fifttit.i*,.  i.pttrtjnt.  D.dtrt/tg.&  fumpt.f«ntr  Jeg. 
fttt  tn  *lttn*.4.$.vlt.  D.  dt  *t<fmr.htr.  Quo  prefuppolito  .iicunt  fccurtdum 
tcftair,  cntu  non  rflc  teftamenrii  ncq;  fccwndu  diftinitiont tcftamctipotrani 
Mf.i.D.fut  ttft.f*ttr.p«jf.  ncq;  fccundu.n  allufionc  vocabuli  Jc  qua  Inftin. 
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r6       AN  T.  FABRI  DE  ERROR.  PRAGMAT. 
inprintip.tuul.Infiitut.dttt/iAmtnt.  fed  cfle  quoddam  ciinbalumunnicni, 
dansfmeinemcfonum.pcTquodvidctur  teftator  apparentcr  complact- 
re.fed  non  cum  ctfc&u ,  vt  lociuitur  M.  Anton.  Natta.  c*nfii.  639.  itutpf*- 
utm  dubttAtiontm.numtr.    vbi  addit ,  primuin  tcftamentuu)  hoccaiu  aoa 
ramciTeprtmuin^quatnfolutn  qttiafcGiindum  cft  nullum  dcficicnte eoo- 
fcnfu,  fefi:prcinatn  volunratcm  non  minus  hic  prarualcrc  ,  quamuis  po- 
ftrcma  fcnptura  non  prxuaVst.  Adco autcm fibi  placcnt  intcrprcto in hoc 
crrorc.vtnondiibitentadhrmarc  idcm diccndum  cflcetiamfi  cxtarctfta- 
tutum  ,  qubd  vkunuin  refonnentum  tcncrcr,  non  faaa  mcntionc  verbo- 
riimdcropatonorum  in primo appofitorum.    Quia,  uicniiunr,tal<. rftatu- 
t.im  clTtt  nulluin  qiufifaAum  aducrfus  ius  gcntium ,  quod  requirit  in  tc- 
ftamcnto  VoluntatCUJ  tcflantis,  quatn  non  habct  fccundum  tcltamentum, 
proptcr  pnrccdentia  verba  primi ,  vt  conluluitPauIus  Caftrcnf.^MjSiA^^, 
$nttpunt.  vidctur  fmediibiodicendum  Itb.  2.  qucm  fupradi\3o  klco  rdert, 
&liequitur  Natta-    Addcns  ctiam  pro  connrmatione ,  cjuod  fecunduititc- 
iiamcntum  ln  luc  fpeciccft  fimulatum  rcifmtcftator  nihil  mtcnckt  age- 
rc  proptcr  pioteftaticnem  pnccdcntcm.    Vnde,  mquit,  ftatuturndilpe- 
nendo  quod  vltimum  tcftamentum  tcncat ,  non  obttanttbus  verfus  dcro- 
gatoriis  prnni ,  videwr  rcmoucrc  ne  pofllt  cxcipi  dc  fimulatione  conrra 
vltiniumtcftamentmn.    Atqui  ftitutum  rcmoucns  cxccptioncm  fimula- 
tioniscft  nullum,  quiacftcontra  lusuaturalc,  iiquidcm  vbi deticit con- 
(entus  :bi  dcficitiui  natur.tlc./<2.i.$.r»»«r»/i.iu..  D.dtpt\Q.SttU.tn[iln%. 
prtmutrndum  t/i.teium.i,  l$b.+.   Talc  iginir  ftatutuin  ft  quod  extarctcf- 
fct  nullumcV  cxtraordiiuno  ctiani  ccclclizfubftdio,  fi  aliud  non  compe- 
tcrct,cncruandum.    Ego  vcro  illud  primiun  mirortam  abfurdam  len- 
;cnttam>& a  iiotiJi  un  turil  pnncipiis  alicnam  j  tot  interpretibur ,  fme 
vllo  iuns  loco  proban  pottitlfc.    Namctlm  inlibrtsnofiris  tot  fint  cxein- 
plaplurium  tcftanicritorum  ab  cadcm  pcriona  conditorum  >  nufquamta- 
mcn  vidcxs  ,aut  a  prudciiubns ,  autab  l  upci atonbus  factam  cfle  vfpiain 
mcntioi;t  ni  tbufulidcrogatori^  inpriorc  tcftamcnto  appofitar  adpoftc- 
nus  i.npcdicn>ium  >  fcd  pafsim  &  gcncraluer  traditum.    Poftcriore  tcfta- 
Dtcnto runipi  |>rn.'scV  confcqucntcrcucrti  omniaquac  inpriore  conunc* 
bantur,ac  proinde  ipf.uu  quctjue  daufulam  dcrogatoriam  ii  qua  crat,dtim- 
modopoftcnusfucritiurc  pcrtcctjiu.  Itg.l.  &l.  D.At  tn$$$S}.rupt.rfr  irrU. 
fjli.tt/iAmtntJ.fi  qux  pwt.  i/j.  D.  *d  StrtAiufttnf.TrtM$Au.  f.  pafltnore. 
pijhiui.^uib.med.ttft Amtni.tr. Erm.is  aliis iunumcris uiris locis.   Nirota cr- 
goaudaciaiftacft  tot  iuns  locospcr  hanccxccptionem  rcllnngcrc,  qux 
nulli  vnquam  Ijrccoiifultorum,jut  Intpcratorum  111  rncntcm  vencnt,fi  non 
fit  appolita  ciaufula  dcroga    ru  in  pnorc  tdtamcnto ,  aut  ccrtc  impru- 
dentcsvalde  fuciunt  hirccoiduiti  noftri ,  quos  tamcn  prudentcs  folcmut 
diccrcqui  dc  tam  mirabili  claufula  cuius  tam  rrcqucns  hodtc  in  tcfia.ncc- 
tis  vfus  cft  ,  nihil  vnquam  fcnpfcrint  aut  cogitarint.    Nam  quod  foicnt 
noftn  obiicerc  cx  dtll.  Itg.fitfuu.  $npr$ntip$t.  u.  dtltgAt.y  ioogc  alicnum 
eft  apropofita  difputationc.  Ibi  cnim  agitur  dc.daufula  dcrogatoru  lc- 
gatiin  co ipfo tcftamcnto  rclicti, in quoctum  daufula  dcrogatoria adie- 
dta  proponatur.   At  nos  tractamus  dc  claufula  dcrogatoria  appoiiu  ia 
pnorc  tcitamcnto  ad  iuipcdicodum  almd  u ftaincnuun,3i  poftcruis  &  pcr- 
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fe«tum.  Inter  quos  cafus  cmdcns  differentu illa  dt,  quodlcgaulicctnu" 
da  volunutc  &,imc  vcrbisnon  relinquantur  ,nuda  umen  volunuteadi- 
nu  pofTunt.  leg.\.  $.  vtt,  &  L  (ff.  *Z>.  dettdtm.  Ugst.  Tcftamcnta  vcro  ficu- 
ti  nuda  voluotatenon  conftituuntur.  /-  fmitx  Ubtru.u  .^.trjitmtntt.  T>.de 
t9ntr.pt/ftfl.fecmr1d.  tsbml.  ita  nequc  nuda  voluntatc  tolluntur.  $.  tx  ee.Jnfiit. 
fmb.  mtd.tt(tAmtnt.  utfirm.  Immo  quodtottus  difpuutionts  huius  caput 
cft ,  &  quod  ncque  Iacobus  dc  Arctio ,  ncque  alius  quifquam  dixit ,  nuda 
volumatci-npcdiri  noupoteft  tcftamcntuan  •*  fi  cattera  omnia  concurran^ 
qux  lcxncccflariacfle  vultad  tcframcmuni  ordinandum.  Hoc  volodicc- 
ic,  Si  quisdicatfcveIIcIaccrcteftimcntum,&corain  idonco  numcro  tc- 
itiuiit  inftituat  hcrcdcm,  Sc  adhibcat  omncs  follcnmtatcs  qua:  m  telte- 
tnento,  liuc  111  fcriptis,  (iuc  nuncupatiuo  requiruntui ,  valerc  proculdubio 
teftamentum  ,  ctiamil  teftator  rc  vcra  non  habcat  animum  tcftan-ji :  ncc 
licerc  hoc  cafu  rcftanti  ctiamfi  maximc  vcht  laum  taccrc  inuiilcm  &  de- 
nfoi  ium  dctccliifua*  voluntatis,  ll  modb  lncatcrtsornnibus  faiuuciatvo- 
Uintati  lcgis.  Ratio  cft ,  quoniam  quifquis  tcftatur  facit  Icgem ,  ideoque 
vcrbts  legis  &  impcrattuis  vti  cogitur.  Vndc  cft  quod  Icx  duodccim  ta- 
bularurn  ia  pcrmincnda  teftamcnri  tactionc ,  vt  vno  vcrbo  &  hcrcduin  in- 
iiitutioncs,  &  legau,  &  libcrutcs  ,cVtutclascoinpkcr.crctur  vfacft  vcrbo 
ttgafiti.  Lvtrbit  Ugit  .wo.d*  vtrbtrmm  figmfieal.  quod mhil  aiiud  cfk  quam 
ftr  legu  modmm  dtfftfutrtl.  Facit  ergo  id  quod  &  (blus,  &  vmucrfus  popu- 
lusfaccrc  polfet  cV  debcrtt ,  quia  Iblius  popuh  di  lcgcm  faccrc  Scnatorio 
magiftratu  inrcrrogantc.  f.  It.x  efi.  Injiu.  dt  tur.  nAiur.gcnt.  q,-  ctuil. 
qucficuu  ridiculus  elfct,qui  poft  lcgcm  abvniuctfo  populo  latam  vcllct 
diccrc,  St  probare  popuium  non  habuiflc  voluntatcm  lcgis  fcrendar.  Et 
illc  magis  qui  poftcaquam  Confuli  legcm  rogauti ,  rcfpondiflet  follcnnc 
illud  vcrbum ,  VltrtgM  ,  vcllctdiccre  nou  habuifle  fc  tuncanimum  fcrio 
rcfpondendi ,  fic  ad  lcgcm  fcrcndam  concurrcndi ,  [  quid  tnim  aiiud  id  ef- 
fct  quatn  liludere  legibuscV  reipublita: ,  ]  Iraatquc  ndiculus  cii  quifqui* 
rcftando  facicns  Icgcm  iurc  ac  nominc  populi  vniucrfi ,  &  omncs  adht- 
bendo  nccdf-nas  lollcnniutcs ,  putat  umen  adhuc  fcpoflc  nibil  agcre, 
fi  modb  intra  fcid  agat ,  vt  mhil  agat.  Quatenus  cnim  teftando  Icgcin 
factt ,  totius  populi  corpus  rcprzfentat :  quatenus  autem  id  men tc  agitat,  vt 
non  habcat  volunutem  teftandi,  priuatuin  hoimncm  agit.  Jjteo  igitur 
conftiCtu  actus  &  voluntatis  actui  contraria;  magis  infpicicndum  cft  quod 
vtuucrfus  popuitis  feciflc  crctutur ,  quam  quod  taccrc  noluit  homuncio, 
queninon  puduit  tam  impudenter  abuti  lcgibus ,  vt  its  ipfis  lliudcrct.  ld- 

auc adcb  vcrutn  cft, vt  ctiamfi  quis  pcr  vim  dolum vc  altcr  1  j s  ccndidcrit  tc- 
amci  tum ,  licct  neqiic  pofsirei  quicquam  imputari  ,nequcdc  ipfius  vo- 
llMtlMC  dubitari ,  quod  euiu  hcrcdcm  habcre  nolucrit  quem  fcripht,  valcat 
nihilomious  tcftamentum,ncc  aiiudrctncdium  iupcrlit^iifi  vt  ei,qui  ilc  fcri 
ptus  cft,hcrcditastanquam  indigno  auffcratur.  LtJ.  vti.  D.Ji ymit  miif, 
ttflmr.firomtk.vtUttg.tion  cnim  rclinquidebct  qi:^ftio  volunutis  m  coactu 
quihabcatnonfoiumcxfrclia  vcrba  voluotitcm  idipium  agcndi  dcda-. 
rantia[quoifum  cmm  vcrba  nifi  vt  figmiicent  id  ijifumqucd  cxpdmuntrin- 
nuit  IC.  in  /.  L*kt».  j.infi.  D.  dtfmptiUegai.Ltilt  mut  tit.^.  LtutttUmt.  i5a. 
dfitgmi.},  Lfi mlij.  1 9. 1>.d* vfmfr.Ugmt.]  fnd inttrucuiCntcuiquoquviurnfiC 
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kgiim  ajtorityrm.a.i-o.qucqiii  aCl:is  ipfe  WTirl  dliti  J  fit  qtKirh  lc*.  Neqtie 
.id  rcm  pcrtir.c:  fi  qu« obticiat  tcftamcmum,  nbn  alitcr  aut  vfm,aut  nomcn 
[•eishalicr.-  pulfcrqtiam  fi  ajlit  voluntasrcftaritis.  Etfi  cntmnonncgo 
tsttamcnturii  li.tcs^lumatc  nullum  ciTc  poffe.  Idtamcn  c<>pcrtinct,vtnoii' 
aliavoluuasper  lcgem  COttfirmatadici  pofRr,  quim  quatin  rcftanicriturn 
collara  fit,  at  vu-\  (  :nm  vr  poft  tcltimciitum  follcnnitet  condhum  liceat  de 
viribus  cius  dubirarc  hoc  folo  prarcxui  qnifi  condttum  lit  tcltamcntum 
finc  volunrite  icftandi.  Nam  nequc poft  priiiarimftipularionem  audicc- 
<lus  cffct.qui  dtccrct  fc  aduerttriotUO  nori  niii  fcrio  ftipulanti  n<vn  fcribrc- 
fpondiflc.  Quantd  minus  crgo  anJicndus  cft  q>ti  poft  Icgcm  in  tcftaodo 
f  uta  n  ,  rcfponfoquc  totius  populi  no-nine  quali  ad  Confulis  iiitcrroga- 
tionctn  dato ,  nrg.it  fcrib  a  fc  rclponlum  ru'(lc  ?  Lcx  (iquidem  cx  partcfua 
nihi!  agit  pci  pcram  &  in  vanum.fcd  omnia  vt  prudcntcr,ita  ier>6.  Ncc  igi- 
niv  pati  potclt  vttcftatori.cui  lc^is  auxiliun;,  quo  tcitari  p  flit  tmploranti» 
i  Itnfum  fcrio  induHferit »  Iiceat  poftca  dicercid  fenot  fcno  impforafle ,  & 
tiltandt  voluntatcm  .1  qua tcftanicmum  incipcrc  debticnt,  nunquamha- 
buillc.  Qui d  cnim  abiurdtus  q-.iam  ctim  qtii  tcft amcntum  fc  faccrc  Jiicrtt, 
quiqucmcntcm  fuam  aJc<">  follcnnitcrtcftatus  &  cntcftatus  (it  ad/iibin* 
trjt  ttftibus ,  pi-fbiiodtiMi  ncgarcqaod  vnquam  haoiierir  ammumtcfrandi? 
An  non  cft  lioc  euidentiflimutn  impudcnr  flrVnnmmcndaciuwi  Neqcc 
vcrb  hocneganl  intcrprctcs,  qtii  vtdtximinreftamcptum  poftcnus  ptopter 
ilauluhm  derogatoriam  inpriorcadpofitam  ,  frtnulatum  clfcvolunr.  Nc- 
que  cntm  Imiubtio  qtncquam  ahtid  qua  n  mciidactuui  clt.  At  quis  vnquara 
audiit  liccrc  cuipiim  ftbi  iplt  mendacium  (iium  obiicerc,  cV  ntendacij  iui 
confcqui  fruchmi  i  l-rcqucnt;flima  cft,fatcor,allcgatio  cV  cxccptio  limula- 
tionis ,  fcd  in  contractibus  qun  cam  qni  ohiicir ,  aducrfario  (iio  obiicit rton 
fibi,atnonctiain  in  tcftamcntis  qu.Tpcndentcx  folius  tcftancis  volantatc, 
cui  ptoinJc  HOrt  cft  pcrmittcndum ,  vt  lcgis  dccipicndx  gratia  qnicquam 
raciat  fitnulatc.  Nam  li  fianilatio  in  pi  itiati  ncccm  ractalcgtbus  fcmper  vin- 
dicatur ,  quanto  magis  ca  vindicaiul.t  clt ,  qiiar  iit  in  fraudcin  &  dei  ifioncm 
lcgum,  adcoipicqnud  plus  cft»ta  adu  ipf<>  lcgis  faciendat.  Diccs  fortafle 
pro  intcrprctmtis ,  non  .ilium  fimulai-  uu  pcrnanta  legibus  cotrftitutam 
"k-ire ,  quam  vt  onmta  (iinulatc  gcfta  pto  infcctts  habeanmr.  /. !.  &  roi.  tu.Q. 
•  '..<«  vsler.  ,;.-«.'  j?tt.t]U.im  tjuod  fimuUt  >  conctp.  l.Jttxpucto.  6.  fi  ctrtutn 
petat.  Confeouefli  igitur  potius  cfte ,  vt  poltcrius  tcftamennim  tanquam 
quod  (it  (imtilattiin ,  nullius  planc  lit  momcnri.  Scd  rcfpondcofallaccm 
cV  captiofam  cflc  .irgumantationcm.  Tunccnltn  quar  funulatc  gcftafunt 
promtcclts  h^bcntut ,  (.11111  proinfcAis  habcri  vult  is  qui  limulationcm 
paflbtefttttobnctntn  (iinuitoco  ftmulationcmallcgarcvelitisqui  do- 
lutn  fcctr.  Improbc  namquc  facit  quifquis  rc(iftit,quoroinus  cx  fuo  mcn- 
dacio COOUeniatur.  l.r*timltenant.^i.D.depignor.4{}.acc  cuiquam  tttrpiru- 
dincm  fuam  proprumalk<;arcpcr:nittitur.  l.*hM.\t.t»fin.  vbi'B*rt.T).  d* 
iurtiur.  l.ftplmts-  58.  tnfsn.  D.  dtadmmji.  &  ptrtc.tutor.  /.ir*fMf.i2,.£.i.D. 
dtfurt.  Eadcm  igiftir  rationedicendum  cft ,  fi  is  qui  legis  auxtlium  tmplo- 
rans  ad  tcftandum  quafi  mox  tcftamcntum,c«:  lcgem  taAurus  ftmulatc  dun- 
taxatid£aciat,reucra  autcm  nullam  habeattiftandt  voluntttcm.non  cflcci 
pcrmittendumjaut  ali)  cuiqtiam  01  etiH  pcrfon/jvtdicattcftamcunjrn  fuilfe 
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•  fimui.ru_i.I<iiino  unto  uugum  pcrium  Gmi  lati  .i  n  tcftamcntimi  volcrr-t, 
filcx  id  valcr*  vcJit.  Qms  vcrd  dubiut  qum  velit  vilcrccum  vidcat  cV  im- 
-ploratujn  fuiife  auxijium  fuumi  tcftatorc  vt  p.ifv.t  lilc  tt  Rari ,  &  adhibttu 
-4|«MWtfeltooitj*.t >~uat adhil^riQC.ortrj: _J  f  .llcrmitcr  cV  fct .6  t.thn 
«kim»  Q^&nuiorratiocfthocui;  ,q  .  n  fi  dcfimiilationcinrertnriia 
tosagcr-tur.  Kam  ii»  puuatorur»tcontra.ul>i;<  ctiamfiautor  flinkktiofrfV 
iHc  fit qui  dolum  ftruiun  adyerfariuoi ,  umcn  is  quoquc in  cmus  ncccni  fii 
iimuutio,confciu_cft  3c  patticcpsfimulationis.  Aliuqui  nihil  agcrctur,  fi 
noDConfcntirentornncscyntrahcntcs  in  eadcm  rc ag<  inda.  /.  ,n  emmbiu  rr- 
hm.^.laffmmbm  't^j.fj.DM  ci/^^cr  ^t^  Ihohulvubnct  ci  quo 
dammodo  potcftcurfia>ijlationiconf.nfcr:t.Aicii:n  quis  fimularcfKitro- 
-UmcA^ii,folu. illc  fimulat  vt  irriJcat  leges ,  ncquc  ciuf  uoJi  fi;i  tihtiom. 
▼Jlomodoconfcttcftlcj:  quxd-.cipcrctur.fi  Jccipi  fc  patcrctur.  Atqm  non 
aJiaranocft  impcdicndi , nc  pcr  hanc  fimuiationtin  lcxdccipiarurqiix  in- 
terucnit,  t-fuas  fccumadrcrt  fullctiniutcs,  quarn  itapofito  iurc,  vttcfta- 
nacntum  quod  qmt  fmiulatc  ficerc  voluit  vt  non  valcrct,  unqpam  validum 
iuftumquc  dcfcndatur;  Alioqui  fimul-tionis  &  fraudts  fux  clTcclum  h.ibc- 
rct  tcfUtor.fi  tcltamciuiiiu  ifiifi  fimulatum  non  valcret.  Cmuquc  priiiato- 
nnn  cautioncs  Krjum  autoriutc  ccnfpri  jrbfimlum  pur  mcrit  Papin.  in  l.vlt 
DM/mu &ltgu.  cucmrct  hoccafu  quod  cfifet  longc  abfurdms ,  vt  plus  pof- 
Cct  pnuatica„ti_,  adcuqucquod  magis  cft  cxcogitau  in  frandcm  |«r„, 
auirn  ipfa  lcgis autoritas.  Pnuati  namquc  catitio  ticcret  nc  pclfirt  valortc- 
Uamcmum,quod  tamcn  iuris  publici  Icgiimquc  autorius  valcre  vcllcr 
Quod  fi  omnu  quxcunquc  m  fraudcm,liuc  Vcliciani,  fiuc  altcnus  fcnatuf- 
confulti  c-cogiutadic;  poilunt ,  nullius  omnino  funt  momenti ,  vt  Paulirs 
fcribit  in  /  <jtud*tn,i9.i.vu.  D.*d  SCVtlltt*n.  quanto  minus  fcrcndum  clf 
vt  vajcauautioderogatorix  daufulx  in  fraudcm  Icgum  adhibita  in  tcftan ' 
do,cuni  nccmfi  -  Icgc  habcamus,  non  folimi  vt  tcftari  pofsimus ,  fcd  etiam 
n^icarnus.tcliarinosvdlc;  Autpot.ftnc  ficri  vteaclaufula  deroeatora 
pofsit  videri  adhibiu  vtilUcr  in  fraudcm  poftcrioris  tcftamcnti ,  qmn  ho. 
ipfo adhibitt lit  in  fraudcin  lcgum.cx  quibus  alioquin cflet  illud  vahtumtur 
Hoc  vero  fi  q__  aJmittat,cmod  iam  probauimus.non  pofle iicri  vt  audiatur 
lsquifolicnnitcr&iurctcftatus  velitpoftca  negarcfibi  vnquam  animum 
fuiifc  tcftandi,aut  ita  tcftandi.  Illud  cuam  adtnittCndum  cft  nhllhis  eflc  ro- 
boris  claufulaiB  dcrogatoriam  in  prioce  tcftamcnto  appofium  ad  ci.-ertcrr- 
du;n  poftcrius.  Ciiiu  ad  aliud  prodciTc  no  pofsit  ctiam  fecundfl  intcrprctes 
quamvtprotcfutioniscuiufdainlocofitquj  faciat ,  vt  tcfundi  vohmtosin 
ftximdo  tdtamcnto  dcfuiffc  vidcatur .-  rmphcct  vcro  contradtaionf  vtcitra 
rocndaciu  &  illufiom  m  tcfundi  volontas  non  fit  in  co  qni  ritc  ac  follcnitcr 
tcfutur  adhibius  au.  T,  tot  tcftibus  ad  tcftiinoniu  voluuti  fuc  pcrhibcndu. 
Namfiprjfcns  iJ      ,  ucitus  dcfoftus  voluntatis  nonimpcdittefumentu,' 
•quod  habct  c;  t    ...  .  Jutaris  manifcfta  probatione,  multo  minus  imredict 
protcftatio  futiiri  dcfcclus  volunutis ,  quandoquidera  facilc  potcit  <-,,n- 
tiugcrc  vt  is  ctiam  qui  fic  protcftatus  fucrit  quali  nonjiabiturus  tcftand^ 
voluntatcmtuturi  tcftairientitcmporc,  eam  umcn  poftmodum  habeat  in 
adu  ipfotcftandi.umetfiprotcftationeni  illam,&  claufulam  dciogatoriam 
acmrcttocancri^fiucconluItduonrcu^aucritjGucpcrobliuionein.  Non 
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enim  vidco  quxnam  conicctura  c.ipi  pofsit  r«ent{  prioris  voluntatis ob 
idfolum  quodtcftator  incmor  dauliilx  dcrogatorix  non  tamcn  catn  re- 
uocaucr ::,, quippc  quam  a  mris  pentioribus  difccre  poiuit  nuliius  ellc  roo- 
mcnti,ti  modo  Papmianum  alidfqueprudcntcs  potids  qtiani  Bartoiumce- 
iciotqnc  intcrprctcs  confuicre  vuluilfct.  Omncs  cnim  prudcntrsconfcn- 
buntteftamenri  fa&ioocm  cfle  iunspublici  leg.  j.  D.  y «i  tefltm.fner.prf. 
prfuatorura  vcro  pa&ionibui  vcl  catitionibai  luripublico  dcrogan  non 
pnlfc  Itg.tHt  pnbitcum.);.  rD.  de  peU.dttl.ltg.  vlttm.  defmit  &  legtt.  leg.atui 
hmt.lf.f.l.V.*d  Irg.fjkid.  DcniqUC  tcitandi  dc  prcunia  fua  facuftaccra 
cuique  licclfc  pcrmiJUrn  ccrtis  lcgibus  &  condicionibus  ,  vt  ncque  turif- 
dictioms  foniiamnvutireiicquc  lurt  pnbiico  dcrogare  cuiquampermirtj. 
t  jr  Itg.  tiil*ndi.  ij.  Ced.  ir  ttfum.  Intcr  cctcras  vcro  Icgcs  &  condicioncs 
tcftamcntorutn  quibus  idtanJi  iiccntia  datatuit,  prectpua  hjccft  vtne- 
itm  polstt  uuC  in  icftaincnto  feo  fiuc  cxtra  tcftamcnium  tacerc  quin  leges 
ui  CcftamenCO  (uolocum  licbcant  Irg.  nrmo  potrfl.tc.de  legtu.x.  nccproindc 
c  mi  libi  legcni  diccrcnc  poicit  rcccdci  c  j  prion  voluntatc  dtR.  Irg.fi  f*ti 
trt  pnnctpxo.dc  lrg.$.  autlP  lL'inii!.i  (|iiicq;iam  ali:td  faccrc  pcrquodliber- 
tis  tclhndt  ct.nltringatur  ncdum  pcnttus  tollatur  leg.  cum  duobni.  f». 
itg.fi  fr*trt;.$.  tdem  rdpndit  focutattm.Dprofocte.  At  ncg.irinon  potrff 
quin  clasili.la  Jcrogitom  fi  cum  ctTcctum  hftbcat  qucm  Doctotcs  vo- 
Umt ,  confrrin^at  libcraiU  illam  tcitandi  facultaccin ,  quia  licct  vehntiiu- 
ncrcinarburiotcftatoris,  vtcamclaufulamrcuocct  li  inutct  voluntatem, 
muito  tamcn  libcriorcm  tcftandi  facultatcm  habct  quifquis  nulla  indiget 
rcuocationc  aJ  libcrc  fccurequc  tcAandum  ,  quam  qui  propria  auoo- 
nc  fcconftnnxitnc  tcftaincntum  mucarc  poflit  ,  •tfi  hoc  vel  illud  facien- 
do ,  ciim  cucniat plcrunquc,  vt  non  faciat  quod  facicndum  cilct  ad  rccupe- 
randamtcllaiiJi  tacultatcm,  oblitus  tortaflis  conun  qux  pnorc  tcftamcii- 
toconiincbantur.  Autcx  lor.giiiqiiitate  tcinporis  aut  propter  implicatio- 
ncm  vcrboruin ,  vt  in  iptcic  dc  qua  Guid.Pap.  dtfl.  f-efi.  117.  Aut  dcni- 
quc  quod  rrcqucntius  citproptcr  liumamrr.igilitatis  condicioncin  ,  qux 
mortts  cogitationc  pcirurbau  niiniis  potcftplurcs  rc$  memona  conlcqui 
autrctincic  vtlmpcratorluftmus  ait  in  Itg.  rt*t  eonfulttfitm*.  8.  verftc.tt 
eum  humans  frsgilttM.  Ctd.  ftutefinm.ftutr.peff.  QuomoJo  enim  huius 
claufuix  dcrogarurix  mcminiflc  poflit  is  qui  vix  fui  ipfius  aut  ctiam  Dei 
Opt.  Max.  co  tcmporc  lit  mcmor?  Nifi  fortc  volumus  ci  unputarc  cur  non 
c!'.ius  fcccnttcftamcntum  ,  ckcotcinporc  quo  magis  vigebat  mcmoria: 
quodtamcnfiouis  vclit  cliccrc,  non  riJco  curnon  cxpcditiusfutiirum  fit 
diccrc  imputanJuin  ciic  noricnti  cur  monatur  aut  cur  tcftari  velit.  At- 
qui  ccrrum  cft  •  iil>cram  hanc  uflanJi  faailutcm  ,  nullis  aut  tcmpo^ 
ris  aut  mcmorix  finibus  cr!c  coarciandain  ,  fcd  ampliandam  potiiis  vt 
tamJiu  durct  ,  quandiu  is  qui  teftarivult  tantum  habct  virittm  &  fpi- 
ritu»  ,  quanrum  ncccifc  cft  ad  implendas  omncs  tcftamcnti  follrnnita-? 
te«.  Etncmonon  vidrt  intcrcifc  tclbtoris  cuiuflibet  vt  valcat  poftcrius 
teftamcntum  omnimodo ,  ncc  fubiaccac  quxftioni  l.Kt:  ,  quara  tnducit  v- 
fuaclaufulxdcrogatorix.    An  cius  clauiuix  mcmor  cflcc  tcftatorncc-nc, 
cumpoflcrius  tcitamcntum  oidinabat.Induc^taenim  vel  minima  faczi  quc- 
^ioapcrufsimum  cV  prxfcntancum  miicic  pcriculum  fubucncndi  tefta- 
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menti  ,'cuVn  aperiat  vraru,  vcl  talhrati  tcitium,vcl  pizfump':ionibus,quibus 
nihil  efi  pcriculofius ,  cum  vt  plurmnim  poilt^rintinrciigionc&arbitrio 
iudicantis  ,  vt&  illaipfahodic  quac  iuris  funt  cenioris.lmpcritia  interprc- 
tumeo  vfque  progicfla>vtoniniadcquibus  dubitant  quantumJibct ccrta 
fint  &  «t  luris  rauonc  indubitata,  faciant  arbitraria.  Non  arbitraria  vcro  i|» 
U  fula»in  quibus  errant.  • 


-     ERROR  GCTAVVS. 

Dt  ftnltntiM  &  rmtione  l.fi  juuut prineipie  n .  dt  Ifgmt.  yl.fi  tmht 
tibt.\i.$.vltim.& l.fittmfu  Mdftriptum.  14. 
dt  legml.  I. 


m 


KOBATiMvs  capite  fuperiore  tcfbmicntum  lollenni- 
tcr  &  iurc  factutn  non  pofle  nullum  cife  dcfrctu  volunutis 
etiamfi  maximeid  rcht  tcfiator ,  fiuc  dcfcltus  illc  voluntatif 
prcbctur  pcr  clanfulam  derogatonam  pofitam  in  priore 
tcftamcnto  ,  fiuc  per  fimplicetn  aliquani  proteftationem» 
autqualibetaliaratione. .  Sed  nondum  planc  refpondimus  ad  rosiunslo- 
cos  1  quibus  moueri  quis  poflu  vt  pro  mtcrprctibu»  contra  nos  fcntnt.  Etii 
enim quod  attinct  ad  ltg.fi  tjuujn prinetptt.ii.dt  /sg«M.iam  uionuimus  tra- 
£tiri  eo  loco  de  claufula  dcrogatoria  legati  non  de  daufuhkdcrogatoi  ia  te» 
ftamcnti.  Addita ctiain  diucrliutis rationc  quod  non  ftcut lcgata  ita &  te- 
fiaincnta  nudavolunutcdclearvtur.  Tamen  quodintcframentisdifpuu- 
uimus  non  polfc  obtendi  dcfeclutn  voluntatis  adcacuertcndaii  teltator 
omncs  adhibucrit  iuris  fbllcnnitatcs ,  adlcgata  quoquc  videtur  pcrtincre 
ciiinextciumcnto  pendcant,nec  minus  legem  faciatqui  lcgatquim  qut 
hcredein  inftituit,  Vnde  &  legati  nomcn  manauit,  &  difhnitio  qtiam  tradit 
Vlp.  in  frmgmtnt.  ttt.  dt  ItgMixiim  ait  lcgatum  eflc  quod  lcgts  modo  nnpc- 
ratiue  relinquitur.  Ncqueumcndubitaripotcft  quin  claululi  derogatoria 
quam  nos  hac  ratione  docuimus  nihtl  opefari  potle  in  primo  tcftamcnto 
contrafccundum  ,  vtilis  &  cfficax  fit  in  Iegatis.  Nam  in  dtilJtg.fi  <j «w.ctl» 
prarfatur  Hermogcnianus,  Si  quis  in  principio  tcftamcnti  adlaipfcrit  ,£*»' 
ru  ItgMBtrt,  ftmei dtbtri  vlt ,  3c  polteacodcru  tcftamento  vcl  codicillis 
fciens  firpe  cidem  lcgauerit  fupremam  Yolunutem  habcri  potiorcm ,  quia 
nemo  poflit  legemfibi  diccrevtnon  Hccateirecederc  a  priore  voluntatc, 
fubiungit taroen  mharcvcrba  ,  ftd hte iim iieum bmbtbn fi  jpetialutr  dixrtti 
prtcruvtmnimtu  fiki panttuifft  ejr  vtlmfft  vt  kgdtnnm  plm-MiegMtM  mcetptmt. 
lu  innucns  a  contrario  fenfu  quod  inrerunt  interpretes  non  cflc  habcn- 
dam  rationem  vhimar  volunratis  li  non  fit  fpccialitcr  rcuocata  prior  ,  per 
quamroemdcrogatumpoftcrioritquodconucnitrcfponfo  Vlpiani  im  teJi 
tkmfit  mdfcrtpium,\4..dt  leg.\.<\\\\  kxusahoqui  cum  Htnnogcniani  lcge  pu- 
gnarcvidcrcrur.EtapmiusPomponiiistn.'.//mifci  \x.§.inUgmtu^0 
ligMt.  1.  poftquam  propofuit  rcgnlani  luris  quar  vult  111  legatis  nnuiisimas 
fcnpturas  valere ,  quia  rmitart  caufa  prxccdcnvis  Icgstf  vc4  die  vcl  condi- 
uonc  vcl  latotuinademytioncpotcU.  lu  vt  fi  ttib  alu&alucondici». 
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nclcgannn  adcmptum  fitnomfli.nam  adcpttonem  fpe&ari  oportcar.Sukfi- 
ctt  >  intcrdum  tamcn  in  lcgatis  non  pofteriorcm  fco  prxccdcntcm  faiptu- 
r Jin  valcrc.  Nam  fi  ita,inquit ,  fcripkro.  QntdTttio  tnfr»  ltg*nt'o  tdntfnt 
do  ntqnt  Itgt ,  quod  infra  lcgatum  crit  non  valcbit.  Non  alia  vtique  rationc 
vidcrur,  quam  quod  cx  vcrbisillis  przcedcmibus  appareat  in  lcgitopo- 
ftca faCto  anfmum  lcyaiuli  litio,  teftatori dcfuilTt.Curnon  ergoGmilitef 
diccmus  fccundum  tcftamcntum  valcrcnon  poffc,ficxdaufu!aderogito- 
riainprimo  appoiita  conftct  animum  teftandi  defuiflc  in  tcftatore  cum 
poftenus  tcftaiucntum  ordinabat?  Hic  vero  nodus  eft  quetn  oportet  diflbl- 
ucrc  vt  tota  hxc  rcs  inclius  intclligatur.  Illud  autcm  prxmirtendum  eft.tum 
etiain  cum  dclcgatis  3gitur,claulu!am  clerogatoriam  inprinopio  tcftirucn- 
ti  appofitain  non  fcmpcr  laccrc  vt  Jcgatum  poftcriorc  fcTiptura  rclictu  non 
vdeat  qua:i  nccdatum ,  fcdccontranoplcrunquc  vt  no  valoatquaii  adcm- 
ptum»quod&  \'!pianus  fcntit  md.l.ftttn  fit  4^ri^/*i,qiiauisfuDiungarncc 
datum  vtderi  legatum  quod  aJcinptuin  fuitjiiipecto  fcilicct  cffeflu  rci,po- 
*ius  quam  vcritate  ac  fubtilttatc  iuris,qux  Ijiic  non  patitur ,  vt  adtmi  quic- 
-qua:ii  poflitnili  quod  datum  lit  i  \.%.condtcte.D.it  aitm.ltgM.  Vcrbacrwn 
dcrogatoriavim  habcntcuiukia  adcmptioms ,  quoJ  cW  fatctur  difcrte  \8arr. 
fo(l  glojf.nd  d.l.fifnu  nnm.6.  ctli  vixclt  vtnonfccum  pugnctoui  pau!l  -a:i- 
te  fcripicrat  poft  Cinuin  claufuiam  dcrogatoriam  habcrc  vimproteftatio- 
nis  prxiu  bulx  qux  dcdaret  in  fcqucnti  lci  iptura  Jccllc  voluntatctn.  Nam 
lcgatum  (inc  voluntatc  legandi  nullom  clfc  pollc  ccrtum  eft,  lcgatuni  porro 
ouod  nullum  fi:  adimi  nullomodo  poflc ,  longcquc  aliud  clfc  lcgatuin  nort 
darc ,  aliud  vcrb  datum  adimcrc.  Scd  fcnfcnt  Bartolus  vtcunquc  voluent 
Dico  clautulam  dcrogitomm  inlegatis  adpolita  oon  taccrc  rcgularitcr,vt 
lcgatum  poltcrtus  habcatur  pro  non  dato  ,  fcd  tantum  vt  habcatur  pro  a- 
dempto:  txcipio  tamcncafumdcquoin^ifl.J.i» /<£*/«,  vbi  magtscflcpu- 
to  vt  poftenus  lcgatum  non  debcatur ,  tanquam  non  lcgatum  non  tanquam 
adcmptum.  Qm  cnim  dicitfc  Icgarc  &  non  lcgarc  pugnantialoquitur,  & 
nihilagitvt  pofteadiccmitt.  Nccobftatei  quoddc  adcn-ptione  dicunusfi 
ouis  obiictat  prxpofteru  cflc  vt  adcptio  prxccdat  dattonc.  Non  cnim  prz- 
ccditordinc  intellc&us  aut  tcmporis  quamuispiiccdat  ordine  fcripturx. 
Nam  qui  ficloquitur,?*»*/ tnfr* Titto Itgnutrtii  tiditri  nolo,m\\hra  vim  ha- 
bcrc  vu!t  lianc  fcripmram  nifi  poftca  Tiuo  lcget.  Vbi  autcm  Titio  lcgauit, 
tunc  demum  vult  fupcrioris  fcripturx  potcftatcm  eam  cflc  vt  quod  Titio  re- 
ucra  lcgatum  fuif.non  dcbcatur.Lrgo  vt  ademptum  tntclligatur,  quia  quod 
lcgat.un  aliquando  tuit  in  teftamer.to  vtili,non  aliter  ficri  potcft  vt  non  dc- 
bcatur,quam  fi  adimatur.  Nulla  autcin  hic  rcpugnantia  &  contradi&io  cft 
propter  quain  dici  poflit  lcgatum  datum  non  luilfc*  cum  aliud  fit  non  lcga- 
rc,aJtud  verd  lcgaturadan  nolie  quodnihilaliud  eftquim  lcgatnm  adimc- 
rc.  Ergo  li  quis  velit  cu  lnterprctibus  noftris  eandc  faccrc  vim  8c  poteftatc 
dauluix  dcrogatorix  ad  fubucrtcndu  poftcrius  tcftamcntum,  quaeflc  pru- 
.dentcs  voluerunt  in  lcgatis  ad  poftcriorc  lcgati  fcriptura  cneruanda  >  efl  fa- 
tcri  ncccife  crit.forc  vt  per  huiiifmodi  dauiula  hcrcditas  pofteriorc  tcftami- 
to  data,adcpta  clle  exiiumetur.  Ncc  fanc  ratio  alia  vlia  iupercft  facicrtdii  vt 
daufula  derogatoria  tn  pruuo  tcfta mcnto  adfcnpta  dcftruat  fecudu  nifi  pcr 
viam  adcmptionist%im  probaucrunus  no  poflc^x  ciuiinodi  daufula  indud 
JiuUiutciuiccudi  tcftatncu  prxtcxtu  dciicictis  volutatis,  Atqm  rcgula  iurif 

:  cfthc 


Diqitize 


D  £  C  A  p.  XXXVI 1.  ERROR  VIlL 
cflhcrcdiutcmadimi  nonpolTc  l.fiiufirtptum.  ij.  $.reg*U.  D.dt  hbtr.fr 
f»fih.lfictru,rnm.\-j.%.fiud.D.dtufiAmjmilit.  fcilicct  pcr  cxhcrclationein 
vtfcriptum  cft  in  d.f.fitcdtm,  aut  pcr  fimpliccm  adcmptioncm  fuic  in  co- 
dcai  huc  in  aho  tcftamcnto  facl  a,quomo Jo  lcgata  admiutur.  Tiic  cnim  vni 
hercditas  bcnc  adimitur,  cum  alij  datur,  quod no  rit  niii  per  inftitutionc,3e 
quidc  quc  in  alio  teftamrnto  tiat.  Na  fi  in  code  teftamcnto  cade  hcrcdita» 

iriunbus  detur  adeoq;  finguliscx  aflc,nuLli  hcrcditasadempueifccrcditur, 
cd  omnibus  dau,tciutorc  ad  fccundum  aut  tcrbu  allctn  tranfgreTo.  Multo 
minus  igitur  ficri  potcft  vt  pcr  prius  tcAamcntuin  aJempta  vidcaturhctc- 
ditasquxdabtturper  fecuinium,  quandoquidem  ctll  iani  in  fectindo  te- 
ftaiitcnto  data  cflct,  non  nifi  pcrtertiuni  tcftamentum  adimi  poiTct.  Non 
«nini  ficutin  lcgatis  diximus,adcption6quxprxccdir  ordine  fcripturx,non 
tamen  prxccdcre  ordinc  naturx  aut  tcporis  aut  intellcc~tus.lu  &  in  ea  here- 
ditatis  ademptione  dici  potcft  quam  cfaufuladtTogatorii  non  potcft  indu- 
ccrc  nifi  cx  inftiuitionc  factain  primo  tcftamcnto.  Na  cilm  adcptio  hcrcdi- 
tatis  non  poflit  ficri  nifi  pcr  inftttutioncm  habct  vtiq;  primum  tcftarrrcn- 
uim  fuam  inftitutioncm  antc  quim  fiat  fccundum.Etconfcquentcr  ctiaor- 
dine  tempons  necciTe  crit  vt  aJcniptioantcdntioncm  hcrcdrtatis  fact.a  ciTe 
intdligatur,  fi  daufulaifhdcrogatoria in  priore  tcftamcto  adpofitaaliquid 
optretur.Q^odtamequamabfurdumruturumfitquisnon  vidct.  ltcmq;  fi 
quis  vcht  diccxc  quod  m  lcgatis  diximus ,  ieodem  tcmporc  ficn  &  dationem 
ftc  adcmptioncm.Id  enim  non  nlagis  fieri  potcft  quam  vt  quiseodrm  tcm- 
pore  duo  raciat  teftamenu  cum  fcparatam  cflc  oportcat  inititutioncm  pcr 
quacn hcteditas  daturab  inftitutione  per  quam  hcrcditas  adimitur,  &  in  fc- 
parato  ficri  tcftamcnto.  Ncaltuqui  hcrcditas  autpluribttsdata  potius  quam 
vni  adcmpta  vidcatur ,  vt  iam  dixirous ,  aut  heredi  inftitutoa  icipfo  adrm- 
pta,quod  t Utt  adhuc  abfurdius  ,  i.ftd  fi  condittcni.6.i»  ftn.  *D.  dt  btrtd.in- 
/fir.Apcrtaigiturcft  diffcrcntialcgati&  heredttatis,  vt  intclltgamus  claufu- 
lam  derogatoriam  qux  idco  valct  inlegitts  quod  poftliit  adimi,  contrarta 
rattoncnonpcuTc  valcrc  in  hercdiuubus,quoniam  adimi  non  poiTunt.Itcm 
quia  plurahutc  dau  tcftamcntorum,  qux  ncccfiano  prxfupponitur  cum  a- 

Simus  dcclaufuladcrogatoria  appofita  in  primo  tcftamcnto  ad  fecundum 
eflrucndum.non  potcftfieri  vt  vtrumqucteflamcnttim  valeat,  necproin- 
dc  vtraqucvolunus  invtroquc  teftamcnto  dcclarata,  necrurfus  vtprimum 
tcftamcntum  potius  fitfccundo  ,  ulm  hercdius  in  fccundo  data  pcr  pri- 
pium  adcropta  vidcri  non  pofiit,  quia  ncc  in fccundo  ipfoadimi  poifct, 
quin  ci  ipfi  hercdi  qui  in  fccundo  inflitutus  ciTeta  feipfoadcmpu  intcl- 
ligerctur.  Qui.s  cnun  pattatur  fieri  poflc  in  primo  tcftamcnto  ad  fecundi 
dcftruittonem  id  quod  ne  quidcm  in  iecundo  ipfo  ficri  poitct  ?  At  in  lep- 
tisoinnia  funtilifllmilia,  quoniam  in  codcm  teflamcnto  lcgatum  St  dari,5c 
adimi  poteft  cvimque  per  aliam  poflcriorcm  voluntatem  adiniittir,  myt  tft 
^fccffe  vt  fitaliud  teftamcmum,nec  t  jrftis  vt  legatum  quod  vni  adimitur  in 
alium  transfct  atur.lcaq;  nihil  abfurdi  cfl,vt  lcgaruni  in  tcftamento  datu  co- 
dcm  teflamento  adimatur,aut  ctiam  in  codicillis,co  teffameto  confirmatisi 
fiueadcmptionUfcxtptiiraprxccJaifiiic  fcquatur  fcripturam  IcgatitSed  c- 
rit  bona  comparatiohcrcditau's&  legati,fi  ponas  vtllctcftatorctn  in  priorc 
teftamero  adimcre  lcgataqnx  daturus  fit  in  pofteriore.  Hoccnim  »6  magts 
faccr e  potcft  quaa  v  t  adiniat  in  prirno  tcftvxtcto  hcrccutati  qua  daturus  ii% , 
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l  m  (Tcri  Mcqiic3t,vthabeatqutsduotcftamenu,nequcvtprhir 

non nniocctur  pcr  poftcrius  qutxl  fit pcrtcctatn.  Necdcniquc  vt reuoono 
priorctcftaincmononctiainrcuocatjr  fint  omncs  claufube  quarcnncjucco 
icfumcnto  tontinebantur.  Attuscnimtcfumcnti indiuidtiuseft,  necvn» 
quam  audttum  tnit  vt  pritts  tcftamentttm  pcr  pofterius  non  in  totum rcuo- 
cctui  tumquoqucciim  vtroqvictf.tamcnto  iidcm  hcredes  fucrunt  lnftituti 
l.ftturt.  1 8-  dtltg  dt.i,.  Atqtu  adcmtio  qu*  m  priorc  teftamcnto  titcorum 
qt:.c  in  pofttnorc  dabuntUT  fiue  hcrcditas  (it  liuc  legatum,ncocflario  fuppo- 
nit  vtrunquc  tcftamciuum  valcrcprius  qutdcm  vt  (it  quod  adimat,poftcrius 
rcr6  vt  fit  quod  adimatur.   Concludcndum  igitur  c(t  daufulam  dcrogato- 
uainvniu?  tcfumcnti  adaltcrum  quilmfcunquc  tandcm  vcrbis  concipia- 
rut  (iuc  vt  dciogct  pofsibtlttati  tcftandt,  finc  vt  immutet  follcnnitatcs  tcfta- 
incatitiiuc  vt  fubtiahar  volunutcm  in  fecundo  tcfumcuto  ncccflariatn,nul- 
lt-_s  omniuo  clfc  momcnti.Dc  quo  nc  dubitare  quifquam  politt  iHud«iam 
Ucit,quod  tuin  quoquc  cum  dc  lcgatis  agitur  vt  m  fpccic  dJ.fi  tfuutmpriu- 
oWtcfutorc  ita  locuto,  cutbn  Itgmuero ftmel debert  ylo  ,non  dttbitatHcr- 
inOgenianM  QUin  cui  poftca  frpiits  lcgatum  fucrit,  fjrpius  quoquc  lcgaruni 
dcbcatur ,  potiorquc  (tt  poftcrior  fcrij>t.ira :  ttationc  illa  quim  ad/cn ouoJ 
ncmini  ltccat  cam  libi  lcgtm  diccrc  vt  non  pofstt  rcccdcrc  a priori  volun- 
t.itc ,  Dummodo  poftcrior  fcrtptura  non  occidat  ignoranti,id  cft  dum  fcut 
tcfutoriam  fc  lcgaflc  illi  cui  itcrum  lcgat.  Sic  cnimHcrmogenianosintel- 
ligivult,  ncpugnctcuinVIpianoin  i.fntmfit  mdfcrtptmm.  14,. dtltjM.\.tc 
ita accipicrtdum quod  ait  d.t.fi  <juu ,  in  illts  vcrbts  ,  fcttns  tidtmftptletmut- 
ri/,  nonquomodo  iiitcrprctcs  noftri  vulgo  ,  qui  id  rcferunt ;ad  daufulam 
dciogatoriain.quafi  catn  lcirc  debcattcftator  &  ctus  meminiflc  vt  ab  ca  vo- 
luntatc,qu*muim  habucrat.rcccfs  flc  vidcatur.Cum  icontrario  dicendttm 
pottuslitfufficcrcadclaufulamdcrogatoriain  cxtingucnJam  vtvcius  obl- 
tus  fucrit  tcftator  cum  poftcriorcm  fcripturam  fccit  ,.vt  crcdatur fciilfc  cliu- 
lulatndcrogatorum  rcuocaturusli  cius  mcminiflct.  Quomodo  cnimpofstt 
quisrcuocarcid,quoda  fcdiiftumratlumvcnonmcniiticrit/  At  lirurfus 
dicascumintcrprctibusfcicntiamrcquiri  ab  Hcrmogcniano  ad  inducen- 
dam  necefsiutcin  reuocattonis  ,  cV  tanquam  in  nccdlarium  antcccdcns.di- 
ccnduui  crit  non  dcbuiltc  Hcniiogcnianum  fic  loqnt,  quomodo  locutus  eft 
adlii  nuuuc ,  ftftttm  ftpius  tidtm  ttgAUtrit  fmprtmmm  volmrttAttm  pttiortm 
b*bc  j  ,fubictacondicioncarKr:iiatiua,/?ijSftt^ 

ttuit  pctnttuijftjfcd  dcbutrat  lcribere  ncgatiuc,fi  fcicns  tcfutor  fypius  eidem 
lcgaucrit  fuprcmam  volunutcm  potiorcm  non  habcri ,  deindc  fubiungcre 
cxccjuioiic.il  aut  negatiuam  nindKiuncu),Sinoti^tciAtutr  ^».vm7,fc  prio- 
ru  voluntatis  pcenituiflc.  Sctcntia  cnini  aut(vt potius  loqucndum  d?et)iiie- 
uioria  cbufulx  derogitoriar  magis  facit  vt  poftci  ior  fcriptura  non  xlcbeit 
habcri  potior  quam  vtdcbcat  habcri.  At  ctitn  quisprudtns  8c  fcicns  ci- 
dcm  farpius  lcgat  fiuc  mciuor  fiuc  immcmor  prioris  illins  daufular ,  Cut  mt 
Ugmuttoei  ftmtldtbtri  t»»/«,vtiquc  vult  farpius  legatnm  dcbcri,  In  coqncre- 
ccdttapriore  volunutc  Ncqucdubitoquin  iu  fimplicitcr  fcripfcrit  Hcr- 
juogcnianus,  j»on  additis  illis  vcrbis ,  ftd  hoc  it4  locnmbAitkit  fi fpttimltter 
dixtrtt  pnorti  volmntAtis  ftbt  pmnituift  tjr  votuijft  iil  Ittstmruu  ptmrmltgtr» 
ttcctpiAi  b  quam  totarrj  daufitlam  Triboriiani  ciTcnoii  1  fcrmogcniani  bcnt 
iam  antc  nos  obkruauit  Iacob.  Ci.iae.  hb.\+.c6[cruAt'.  t4p.  y.  probaiiitcroe 

«^nlo» 


DECAD.   XXXVII.  ERROI>   V*TM.  r.,r 
non  CbUlm  cxinconcmna  illa  parumq;  clcganti  v 
cam  oarban [  quis  cnitn  Jattuc  Itc  loquitut  ♦  fi»t  jttut-i--    ,    ,■.•,.•-•  • 
Mtcipcrcll]  iteimj;  cx  legis  infcriptionc  .ju.r  fun 

Sedcxeoetiamquodnon  bcne  coiuienit  c.t  Condici       .  C.ur 

cnirafcicntiain  Iurcconiultus  rcq»nn.rctiii>r.v-.lc.  \. 

derogationem  ?  Aut  curfpcctalem  ficti  dcrop  i  l  "t  i  .  ' 

fcicntia/Aut  quomodo  poifct  nr»n  fcirc  :<•,.;•..  ' 

dcrogarct?  Quanqium  tn  eo  crrat  Ctiiactust] 

tiam  dlam  rcicrt  ato  clatifttlam  dcrogatoriam.lu  i»q;  tnc 

guit,  Anclaufula  dcrogatori.»  lit  appoiitain '.tii  i::  ^ ;. 

fjatunnan  vcro  adfnbutttftulimi  pollcrius  u-li  :iih  :u  l  i 
cruatfoicrc  Tnbonianum  requircrc  Ipeci  aJc  m  .  pttfl         .  . 
tioiurit  fpcctalcm  nonrcquint,vt  m  l.vlt.  Q.dt  n-.u.u.        .......  .;  ..  i 

arnosaliDtoltendimusi-xalii>p!uiibt:.sv.cmp'"  i  .  ••.     c:i    .   _  : 
Pandc&anim  j|  Tnbomaiiocc  iixpiis   '  .  ■  r 

dcrogatoria»  potcltatcm  tton  a^noau  nc  v;.:i.icn> •  .:  . .  i  ,. 

ftmRtitrUJiam  lcgati,quanto  ituntu  fuii  ih\  ajj  m 
ftcrius  tcftan  uuu.Sa  h.i-t  quoq;  inw  r  lcg««m  &  1  Itati  ..- 
adicrripotvtt  prxtcr  cas, cjuas  iupi4.ittulm-.vs  ■•::•..[ .;;  .  i.:.i :«..  i 

poiltt  rclinqut  mft  in  tcltaminti» ♦  tnipct  •  .•  i  icrisrai  ■■•  . mcu.n,uj 
faciat  Icgcde  bonis  iius  qut  lcgat  quini  qui  hcrcdeni  i  H  ■  •■'. ,  t.::iu» 

tcgibasdlnditqtfilcgatitonriabvm vtdon_atS!tg.i,:i  iivtnihi!  .  Qvsm 
qtiihetedcni  inllituit «  qiioniani  fublaiokgato,  liucqu  r,l  c 

quo.f  tnrilutxri  ■  dcft-tu  nccdatti  vidiati.rmon  i.ho  m-  ...  •  :;.•  '...til'.> 
rius  titactus  iiir  ttlu  ii  q  iomoilo  conucu:,\  lu  ;•.:  .U.  _, 
tu  poilcrius  pet  pttus  itupcJirc:.ir:ijuia  teftamvtii  .riiniMt. 
ftitutionc  noo ex (cgatu,  jc cutn quis tcltando  dictturLui  n  I._  nti 
Jlngula  ipc<5ranrur  cju  v  rc  llamt  n:.->  cunttncntui .  ali  .;::••.!  i  _«jiu 
tot  legesfaci.r  '.  ickrcntUf,  <jr.  m  totum  iptiliii  o    i  ■   ,  i 

quid &  indiuu!uuiii,qui< (nbliilcmc,  licct  111  codci il  i       i  . 
tum,  nonco  minus  vcrum  cfl  fcactam  cjfeitcih..  >re  Lgcni,  lm.  quuquaili 
infraudcm  fprccumvc  Jtgun»  a  tcftatorc  iactum  »:m  ".•  v  .1  n  tcftj  t;ci:tu  via- 
Icat,etiam  inutili  aSta  [cgato.Scdnoiiatamcndifllcultas  hic  -.  \.  i  itur,qtt_.n 
necCuiacius  ipfediilbluitqaifoluscaraprurutdcicp  i  '■•  lilatade- 

lctaquetotailla  clauiula  Tribomanc.:,m:i  :  ■■  h  :-».  cs  n  \)ti  spratCipi- 
tcs  cgtt,pugnarc  vidcbitar  i  1 .  n . .  ;s  m  tlJ.fi  yut  \ettnt  •IK-wpnw.tn 

i.%.in  Ugatu.  l  lcrmogcma:  pi.  ai 

teftamcntifui  pnncipior.a  fcripfci  it  ,  Q*t  ini  ur.f->   <  -t.  d:i;  <>  i  ft 
pottcafcicns  &  pruucns  eidcm  t 
quiancmini  liccatcam  llbilcgc  i.  diccre  vt 
iuntatc.  AtPomponius  apei  i«i 
_P«»_(  tnfriT  ttio  Ingaurro  id  najttt  do  nt<jut!(co  ■ 
ucrit,lcgatum  proprct  iupcrioicin  icnji-u: .:  ii  m  .n  >...\ 
babiJcctt  Tribonianutn ,  co  Potnponij  rcfponil  pci  m<  -v<-.&  h  .  illi  rc- 
fponfb  Vlpiani  ctuus iam  tncmininius  in  diU.lr?  :',  usfiitufJtrtatHm.  T.\.dt 
kftt.  i.  cum  aliam  concibatioms  rationcutnuil.tmrcpchrcN  f.ir:  ..v,t.',n 
claufulam  8c  condicioncm ad  Hermogenianuiii  attdi  Ittfc.  •»•  ■-;  i-  ;.<Wi  |<  i ; 
»pco  tuitcio  ccutmodc  potctt  ,  nuiltum  ukcc  has  I  juuci  •  .  |i>nnu!as  in 
.     .  *  '  &S  i 
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tcrcfle.  Nam  quod  ad  Poniponium  atttnct  ?,  qui  lic  loquitur.  Queditt- 
fra  Tino  Ugmera  tdntout  do  neqwltgo ,  cnixam  voluntatcm  oftcndu  legati 
non  modo  adiincndi  fcd  ctiain  ncc  dindi,  Orationc  conccpta  ticgatiuc,a- 
deoquc  pcr  dtipliccm  ncgationcm.  Dicicnitn  folct&  vcrutn  cft  ncgatio 
jrctn  tnagis  ncgarc  quam  adrirmatio  aJiiriuct.  Ncqucrurfus  potcft  ca  clau- 
iuh  crhdc  it'i  vllum  h.ibcrc  ,  ii  non  hunc  Inbcat  qucm  vuh  Potnponius  vt 
impcdiat  nc  h^jcuin  Titto  dcbcatur.  Nam  ciim  tcftator  ita locutus  poftca 
l"itio  lcg.it  r.<m  tam  vidctnr  a  priorc  vohmtjcercccdcrc,  quam  id  taccrcfine 
(|.io  prior  ilu  vohtntas  cnccrnm  nullum  hjtictcpotuillccncque  iuhuncca- 
(tn  iS:  diftiiidlio»:m  prudcns  &.  ictcns  an  ignorans  Icgct,fiquideiii  ignoians 
ttcmo  lcgat.  At  is.qui  Jjcfcrtbit ,  £ut  bu  ttgsutro  ftmtt  deberi  v*lo,fTXta id 
qtiod  aditrniatittc  loqucndo  minus  cmxam  pnfcfcrt  aJimcndt  lcgay  vo- 
l.intatc.u»qiiod  a  fc  bts  Jarum&  iiii:lripli«a:iiin  vidcti  non  prohibct,  vidc»- 
tur  ctiain  ita  fcrtbcre  magis  dithdcns  lux  mc.norix  quod  tactlcpoffitegra- 
tanti  liouiiiit^v'  inortbundo  accidcrc  vt  ttcrum  lcgct  ci  cui  non  uiemincrit 
lam  fc  lcgaifc,quan>vt  libi  aJhnat  fxpius  ciJctn  lcganJi  ficultatem.  Itaquc 
vt  lcgJtu  vtrunq',  dcbc.itur  mhil  altuj  exigimus.ntli  vt  tcftator  l'cp:u>  cidcit'. 
lcgaucritfctcns ,  vt  prttdcns,  td  cft,  quomoJo  cxplicaui:iius,n>C(nor  iam  fi 
cUtcui  legaflc:  ncc  eo  magis  inutilcm  rfricimus  claufulam,  qux&Jiccc  opc- 
rarcturaJcmptionein  poftcrtorislcgnci,  ii  prubarctut  tcibtorfuiflcimnic- 
mbr  prioris  lcgati  cum  itcrum  lcgabat:Aut,vt  dicam  mehus,  fi  nonprobi- 
rct  legjtarius  lctcitiuiu  &  mcmoriaiti  tcftjtons  quod  prioris  logatiuicini- 
inflccptitjlipottcrtuslcgatumhabiTCtdictioncm  vulgarcm  ,  hottmpltm-, 
auT,  vltray  autqnam  aliam  limilcm  cx  iis  quxrcpctitiux  &  implicatiuxar- 
pcllamur.  Scicnct r  enint  pr<  batiu  hoc  cafti cxigcnda cfi  j  lcgatario,noo o- 
bliutonis  ab  hcrcdc ,  pro  quo  fitis  tacit  prxfumptio  colicfta  cx  us  verbtsi 
quiSus  tcftator  ic  mciiiorix  fux  difiidcrc  -licJit.  VnJc  cft  quod  Vlpian.m 
diUJtgft  ndfii  tdflttpiuin.  icfponJct  iiti.plicitcr  pro  lurcdcnon  ntn  fcmcl 
ab  co  lcgatuin  dcbcri,qttia  noii  proponcbatur  cs.iac^o  tcftatorcm  {cientcm 
fxpius ctJctti  lcgaiullc.Nam  ft  tcltat  ircam  claufuhm  adfct  ipiiilct ,  vtlibt 
tham  piudcntt  &  fcientt  aJimcrct  ucultatcm  lcgandi  (xpius  cidcmlcca- 
tarto,proculjnbio  clauful.i  non  vakrct.  Hoc  cni.r.  cftquod  aitHcrmogc-, 
nianus  iicmini  ltcerc  ftbi  cai  .i  lcgcm  diccrc ,  vt  non  poflit  rtxcdcrc  ipricct 
voluntatc.  Nj.ii  quifctcus  &  prudcus  fapius  Icgat,  quid  alkid  vult,nifiv! 
ftpi.is  lcgjtmn  Jcbcatur  i  Immo,  itiqnics,ij  potttts  factt  linc  quoprior  illa 
dajfiilacrfccliitii  habcrc  iimii  poilct,  vt  diximus  in  fpccic  quam  tractjt 
romponius. At  iam  dtxi,  Immo  puilc  cflcclum  habcrcclaufulain  non  pro- 
bata  pct  lcgataiium  fcicntia  &  n  cmona  prionslcg.iti,vt.iPud  Vipian.m 
ditUeg./tnsfitMdftripium.'  )<  .«viciii  fpecic  Pomponij  tlltid  ctiam  difiin^i- 
lccft,  quod  prtor  claufula  non  aliquaui  volimtatem  continct ,  fcutaiuitm 
noluntatcm ,  idcoquc  qui  lic  loquitur ,  Qued  infi*  Tnw  Itgauero  id  netj*i 
de  nttjue  itgo ,  non  potcft  vidcri  cam  fibi  lcijcin  dicerc  nc  pofsit  reccdcrc  a 
rjorc  vohmute  qux  adhuc  ntilhiit,  fcJ  iJ  tantumagit  vt  qnamuis  poftcJ 
tcat  fc  lcgarc,  nondum  tamc  vi Jcatur  habcre  voluntatem  Icgandi.Faciluu 
namquccft,vtquisnondum  incipiax  vcllc  ,  quam  vt poftquatn  vclle  coe- 
pitjubinde  volunratem  mutarc  prohibcatur.  Siquidcin  voluntas  fcmpcr  li- 
befcpftcx  quo  quis Incipitlioc  vcl  illud  vcllc :  At  voluntas  vt  iit  altqua  nc- 
tcluycfti  priuiquiun  hbcra  cflc  polstt ,  aut  routabilis.   Proindc  flapuJ 
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Hermogcnianum  ponercs  ita  locututn  tcfbtorrm ,  Cmt  bi*  Ugouero  ei  neaue 
d*  nemmt  lego  mfi femel,  xquc  diccrcm  ci  cui  bis  lcgatum  fuifltt,  nounill  fc- 
mel  debitum  iri»hoc cft,non  ni(i  viucum  duntaxat lcgatnn;:  illudvcio.nrn 
ettguius  quomodo  Cuiacius  nu!e putat cx  Itg.  femperin eb[twu.  y.deregmt. 
imr.  [hic  enim  nihilobfcurum  cft  proptcr  quod  ad  «m  rcgulam  iuns  rc« 
currendum  ftt,Sr  alia  fpecics  cft  dc  qua  in  dtft.  leg.fi  itafit+dfcrtptum.tn  f.n. 
vbi agitw dcadcptionc  limplicitcr  fadia  poft  niuJta  icgiu  reh&a  ita  vt 
aon  poilct  dici  quodnam  vtladcmptum  vcl  non  datum  vidcri  dtbertt.Jfcd 
prius  ,  qtiia  poftquam  fcmcl  hic  tclbtor  lega.iit  ,  quicquid  poftca  lcgat 
quantuni,aut  quantulumcunquctandcm  illud  Gt  pro  non  dato,  proquc  non 
lcgato  habcndum  cil.  Scdcum  telhtor  ita  conctpit  fonnulam  ,  q-toino- 
doconccpueftapudHermogcniarum  ,  Cut  bu  Ugtmtn  eifemtl  tmmkm 
dtbenvolo  .nonidagitvt  poltca  Grpius  lcgando  viJcatur  volsMiras  dcfi- 
ccrc  in^oftcriorr  lcgato ,  fcd potiiis  vt  adimat  fiqttcntta  lcgata  nc  dcbcan- 
turrquodapcrtc  Vlrnanus  fcribit  in  dttj.  leg.fi  iu  fit  adfir, p1um.14.de  Itg.u 
qux  ademptio  ctlm  nontantimi  in  notunutc  confifidt,  fcd  ctiam  m  volut:- 
tate  ,  contrariam  volunutcm  haud  dubicadmmit ,  qux  vt  probctur.fbrK- 
citquod  conlict  tcftatorcm  non  < ibliuioncprioui  lcgati  ,  fcd  prodcntcm 
&  fcicmem  Ixpius  cidcm  legauiifc.   An  crgo  admittunut  poflc  quem  libl 
lcgctu  diccce  nc.pofsit  rcccjcrc  ipriorc  nohmtatc  ?   Nlinimc.  Kara 
ncquc  poteft  cifc  duplcx  noluntM  quomcda  duplcx  volunus  cft.  Er- 
go  ncc  vna  prior  ,  aha  poftertor.  Scdqui  fic  loquirur  ,  Quod  infrm  Ti~ 
l»  Uggmtro  id  nequt  do  ,  netjue  lego  ,  non  cam  /ibi  Icgc  u  dicit  ncali- 
quando  pofsit  vcllc  ,  quod  nunc  dccbrat  ic  nollc  ,  fcd  tantiun  vcrbii 
Juts  qiicrnefcTetcuiii  lcgabitcam  vim  auffcrt,  qna^nnlioqui  cflcnt  habitu- 
nad  ligumcandam  voluitutcm  proptcr  cxprcfTam  contutiam  nohinutem 
quoufquc  incipiat  vcllc.luq;  fi  poftca  fic  fcribcrct ,  Tuiofmndum  forntliM- 
n*m  d«  Ug*  <f*t*  d*tum  ei  e£  /egaium  voie  ,  valcrct  vtiquc  Icgatum  proptcr 
prxfentem,  qux  fnperucniflltlegandi  volunutcm,qiuiiinoluntis  ptrtcri- 
taimpcdirc  non  poffet.ldtuiquc  tflcptito  li  tcftatur  it  1  fcTipfciit.Ti/i»/»»- 
dum  CorntUmnmm  dtbtti  volo  ,  quia  fatis  cft  vt  tclutor  vcdunt.itcm  fuam 
apcrtc  cxprcffcrit ,  nontantit.n  lcgan  lo,qtiodnonfutiiccrct,  fcdcxprcf- 
/i;n  addendo  quod  velit,  ctiaiii  nullafacta  cl.T.ifuIxdcrog.itciiix  mcntio- 
nc.    Potcft  ttiam  intcr has  formulas  dirrcrcntia  illa  obftnuri  ,  quod  in 
tcftatoris  potcflatc  magis  cft  vt  non  dct  cV  kgct  cum  dat  flc  icg.it ,  quia  linc 
vohtntatcdaudi  8e  lcgandi.ncqi  c  d3tu:u,ncquclcgatuinvllu.ncf:,quain  vc 
quod  dat  &  lcgat  non  dtbcatur.  Vt  cnim  lcgitum  dcbcanir,  nccnc  cx  iut  is 
autrvrutceft,mris  autcmratio  facit,  vt  Icgatum  quod  v.ilircr  &  (bllcnnitcr 
rckifi:umcftnifipoftadcniptiimiucrit,oninimododcbcatiir.  Itaquccuin  is 

2ui  ita  dixerat,'j^ii*d  mf/m  Titi*  legmmero  tdjiefue  do&etjut  /rj^pc  ftca  Titio 
indfi  lcgat,id  iacit  qtjod  in  iplius  potcftatc  clt.quia  fic  Icgat.vt  nihil  lcgare 
vidcatur.proptcr  dchcicntcm  ipiius  voluntatcm  cx  qua  pcdcbat.an  lcgarct* 
an  nonJProinde  miriun  non  cft.lcgatum  non  dcbcri.quu  ncc  vllum  cife  iu- 
telligitur  ,  cuin  tcftator  lcgando  ict  ipfum  taciat ,  quod  cxprcfstm  di>  crat  fe 
r.on  raccrcfccumq-,  pngncc  lcgando  &  non  Icgam?o,  cuius  rcpcgiunci.T  & 
tontradictionisctfcctus  alius  cifc  nnnpotcftquam  vt  nctitni  raui  fii  vt  ha- 
betrcgulaiuris  in  Lvbt pmgnmntut.iiZ.de ttgul.iur.  acli  fcriptttm  clict,  Til»# 
fnndmm  CtraeltMua  de  Itge,  N*a  de ,  nen  up.  Se  tonjcqucntcr  vt  no* 
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r  jlcat  lcg  M:u.  SuHieit  cni  n  bcrcdivt  fcriptora  legati  non  valcac,  licct  ncc 
viloi;  ;.-ui  ;  >i)  L-^it  i  p  iirnat ,  Liuia  ii-.^jti  Ivripcuram  «mriiinodovalcrc 
nccelfc  t!i  vtleg  Iturn  Hcb^atnr.  Hcret  w  to  mtllaegetfcnptiira  Vtrctinctt 
Icgatum  inutilitcrrcli  tum, /'!>./'*<•/«'>»  c,7  delihAti».\i6.djt  ttguui.  Atctifci 
ii  qni  Itc  dixcrat,C«M  bn  It^autr»  ftmel  dtben  v«/«,poitca  eidem  farptus  lcgat 
iJ  hictt  Quod  poifet  non  t  tceic,  iu>n  autcm  id  quod  non  poiTct  tacere cdam- 
ii  maxunc  vcllet  Potcrartj  i^rc  fcmcl  tantti  n  legaodo  »  vt non  nifi femcl 
icgata  adcbcrctvns  quiacV  lemel  tanttim lcgarc  poniiflet  fivolutrTct.  Sed 
nan  potcrat  faccrcvt  Crpms  legindo  fcmtl  uncum  dcbercturlegatum»quia 
totics dcbcri icxvult  q  loHeflieftatore  tclichimhiit  nifiproponasctfcle- 
gatum  fpeciei  aut  gcrtcris  quidcmtfed  per  tuodum  fr>ecici  rciictitrnqubd 
inultiplicari  non  pofllt  tet.pUne.  n-f.i.dt  Itg.u  Ettatncn  legando  farpius 
nihil  lacinquod  antca  dixcrit  fc  non  faccre  t  Quomodo  faceret  6 dadncr» 
Lutb  i  ttfMMrtfimHktn  itm  doltgo,  Sedciim  iarpius  lcgat,  vcrum  cft  cura 
fapnu  lcgarc  ,  ncc  q.iicqua  n  clt  tn  va!>:<  cljuiulc  dcrogatoriar  proptcr 
4i  °d  diccndnm  litcum  lcmcl  unt.im  lcc.-lfc.  Atqui  non  potcft  fietiVti 
kgct,  quin  vclit  lcg  ttum  debcri ,  q "u  voluntatcm  hanc  lc^andi-MBflDOM- 
tatur  ft.ttim  potcltas  iuris,  qcar  confirmat  lctiatum  cx  dic  tcllaincnti/ia- 
ftcnusfaltem  vtc<  icatur.    H  jc  ipfo  iguur  quoditeteitator 

bts  lcgat  duinmodo  kicits  &  memor  prions  Icg.ui  vt  lcx  ait  [heanoqtnpu- 
gr.ct  Vipan.  in  dttl.ltg.fi  tt*  ftt  *dfcrtptumj^.dt  Itgst.i.]  rcccditapriore 
volunt.uc  qua  cxprcffcrar  vtilc  fc  vt  cui  bis  Icgjretfcmcl  tanttimdcbcrc- 
tur :  Ncc  prointlc  almd  quicqtiam  cfhquod  pofsititnpedirenc  lcgatumlij- 
piusrci.ctum  fvpius  dcbcatur,  nili  qttod  idcmtcflator  inttio  volucratvtkf- 
gatum  hoc  qn.imutt.  rcpctiMm ,  fcmcl  tan» iun  dcbcrctnr.  Hoc  auternatt» 
pedirc  non  potcli  nc  fjcpius  dcbcatur«quia  ncmo  poteft  camtibi  legetndi- 
ctrc  nc  a  pn.  rc  voluntate  rcccdercpoflit.  At  ctim  isqui  drxcrat,  yntduft* 
Tttio  Irjjuerotd  ntqutdo  nteNrhgcpolrca  l  its<>  l<  gat ,  id  Iblum  &  prxa- 
(cracitquodcxprcflim  fibi  prohibucrat ,  cxptohibcrc  potucrat ae tatCercl, 
quu  lcgat  id  qund  dixci.it  fcnon  icgarc :  cum  poffet  non  lcgarc  , tctfttat- 
admotlum  n  n  !  g.nido  lcgttdta  Jc  lcgando  non  lcgat.In  fuinma  rubtiagk, 
quia  tui  u  autoritas  n«m  patrocinaturhuiclegatocui  voluntas  dccft.  Nccti 
vidctur  tcft.itor  inc  apriori  voluratc  rcccdcrecum  lcgat  quam  cumfcipfo 
pugnarc  cotradictorie  fiqttiJi  iiltcrtd^rf  cV  non  d*rtjt*srt  8c  «5  ltg*rti<\ut 
iunteontradictoria  fafti  mcdtinu  nulliicft.Quo  nonfmiihtcr  dici  poteftde 
;lloqui  fjrpius  legatid,quod  fc  Jixcrat  fcmel  tantum  dcberi  vclle.  None- 
nimillccitqui  tacit  vt  lcgatum  irpius  dchcatur,  fcd  ratioiuris,  cniamnon 
potuit  illc  prolnbcre.  Qu  >  i  vtrb  illcipfccii  qui  farpius  lcgat »  non  potcft 
induccre  contradiJiioncm  qi-ia  non  fibi  legcm  dixcra;  nclcgarct»  icdtau- 
tumncfarpius  lcganim dcbcrctur.  Lcgarc  autcm,c\:  Nonvclledcbciilc- 
gatum  non  fnntcontradidtoria,fcd  tanrqm  diucrfj,&  quidcm  ita  vt  fub  vno 
eodemquc  gcncrc  non  contincanttir,  quippe  quorum  vnum  fitfac^i»  alte- 
rum  iuns.Dcniquc  quod  magis  cft,intcr  Non  vcllc  dcbcri  lcgatunv,  &  vcl- 
lc  tlcbcri  mcdium  aliquod  cil,fca4tcct.  ttg4ft,cu\n  niii  iegando  raccrc  ncmo 
poflk  vt  lcgatutn  dcbcatur.  Vt  &  intcrotnnia  iuris  cxtrcma  mcdium  ali- 
quod  clfc  ncccffc  cft  qttod  in  faciendo  vcl  non  faciendo  conflfbt  vtexeo 
iusvclnon  iusoriatur.  Nihilporro  prohibctqttominus  teftatorvcrc  dica- 
tur  IcgaiTc  farpiui,  quifquis  farptus  Icgauit,quotics  prxcedcns  daufula  dcro- 
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gatoria  no  fic  c6cepu  cft  vtteftator  dixerit  fe  non  legare  fxpius.fcd  tanturr. 
prohibucritfxpiusdcberi.  Aliudenimhicfacitcum  fxpius  legat,  quan» 
quod  ricri  prohibunx  Ncc  quemadmodum  facto  fao  legctn  darcpotuit  n^ 
faceret ,  ita  ctiatn  potuit  impedire  aut  immutarc  ms  quod  cx  fuo  facSo  ni  - 
fcrturum  ellet. 


ERROR  NONVS. 

D(  tt/latttt  fui  legtm  fiH  dixit  mnitry  fiBtmiitMtU  mft 
tundo  tefldmenteudbtbendt  Adl.Dtui  6.$. 
lictt.DM  tur.ttdtctll. 

O  n  vidcbimur  autnobit  aut  aliis  fttisrccuTr  confutato  tor 
j  rarionibus  crrore  ifto  intcrpretum  Circa  daufuias  di rogato  - 
riattcftamcntorum,datilquctammultu;  rcfponlionibus  ad 
rotiuriilocosqutbiisintcrpretcsmoucntiir,  nili  ctia  Icguut 
autoriute  pugncmus  &  vincamus.  Occurrunt  autcm  duo  po- 
tifsimu.n  luris  loci,  ad  hanc  quxftionem  maximc  pertincntcs.ncc  intcrprc- 
tibus  iplls  incogniti , fcd  quos  illi  putant  cludcrc  fc polTc  futs  parum argy- 
bsftbrilitatious  &  commcntis,nifi  nos  fubtiltus ,  &  fdicitls  in  contrarium 
fcrtarnur.Pnmus  cft  in/.*Z>/»».6  $.iicit,D  dtinr.ttdiciU.  vbi  Marcianus  tra- 
ctant  dc  ili  j  mii  in  confirmationc  codicillorurn  td:  x-.TJt,  vr  non  alias 
valcreiJIos  wUet  qua.n  li  Oia  manu  fignati  cflcnt  &  fubfcripti ,  Ait,  Valc- 
retamen  co  icillosabco  factos  poftca,  Iicct  neque  ab  tpto  lignati  neque 
n.inu  ctoifubfcripti  fucrint,quon:am,inquit,ca  quxpoftca  gcrunrur,priori 
busdetogant.  Qux  ratio  vtncmonon  vidct  gencralis  cft,  &  pcrrujcns  ad 
confirmand  t-n  poftcriorcm  quamlibctvoltimatcm  ctiau  cut  ttftatornolue 
ritper  piiorcm  dcrogarc ,  liucpoftcrior  illa  dcclarata  flt  in  codicilJis  to  tc- 
ftamcnto  confirmatis,  fluc  in  alio  noftcriorc  tcftamcnto  ,  Nam  (i  codicilh 
poft  tcftamcntum  facti  qui  cx  tcframento  ipfo  itapcndcnt  vt  ab  co  vues 
capiant.dcrogant  voliinuti,qux  in  contrarium  cxprcfla  fucrat  in  tcftamcn- 
to  i  eti«n  citra  vllam  fpccialcm  dcrog.uioncm ,  quanto  ntagis  vidcri  dcbct 
acrogarum  da  ifulx  dcrogatorix  in  priorc  tcftamcnto  appoflrx.jur  poftc- 
rimtcitamcntumquod  ncqtic  pcndct  ncquc  pcndcrc  vllo  modo  potcfta 
priorc?Rurfusii  in  codicillisnon  potcft  pixccdcns  dauf Ja  dcrogatoru  t'a 
ccrcvt  vidcjtur  voluntas  dcfuiiTcciimtan.cn  nuda  volunutc  couftcnt, 
nec  vllam  iuris  follcnnitatcm  cxigant,quanto  minus  facict  daufuladcroga- 
toajl  inpriorc  tcftamcnto  adiccu ,  vt  in  poftcriorc  quod  ritc  ac  follcnmtcr 
fac^um  fucrit ,  crcdcndus  fit  tcftator  nullam  habuiiTe  tcftandt  voluntatcm? 
AcnoItuntintcrprercsciTchoccontrariumtrrribiJc  vt  loquuntur  adquod 
nihil  omnino  rejpon3ent  quod  placcrc  pofsit ,  nequc  «iucn  cx  co  moncri 
&  pcrfuadcri  poflunt  vt  crrorcm  fuum  agnofcant.  Aflciunt  autcm  plurcs  fo 
luttonct  ^oUgUC  4d  dj.fi  fuu.  mprintip.  u.dt  /tgtt.t.fcd  quas  omnct  ipfc 
ctiam  Bart.  improbat,vt  in  aha  omnium  pcisima  3c  improbabilifsuna  con- 
«jtiicfcat.Prirr.aillacft  fcqucntcm  vclunutcm  emanantcm  flmplicitcr.idcft 
fincfpccialiclaufulxdcrogatoriereuocationc  valcrequideipto  mrc,  cV  ita  ' 
efle  iccipicndu  quod  fcnbitur  in  d.fJictt,  fcd  tolli  opc  cxccptioms  ev  d.l.fi 
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r-ms.  Bartokts  rcprchcndit  Hc  rccte  quu  Marcianui  in  dttlt  5.  lic  locjui 
uir  f  vt  non  dubitct  qum  fcqucns  voluntas  dcclarata  in  pofterioribus  co- 
dicilhs  quibus  fucrat  in  tcftamcnto  dcrogatum  ,  plcnum  cfTcttum  liabc- 
tc  dcbcit.  \x  c  contrario  nullum  dc  ncccflhatc  cxccptionis  opponcndz 
«vctbum  cft  apud  Hcrmogentanum  in  d.l.fifnu.  SccunJafolutio  cft,raul- 
ram  mtcrclTc  an  vcrba  dcrogatoria  poiutur  in  codcni  rcftamcnto  in  cjuo  lc- 
gatur,an  m  alio  tcftamcnto  ,  vt  priorc  cafu  ncccifaria  fit  fpccialis  reuocatio, 
d.l.fi fnw.pollcnorc  vcro  no  lit  nccdl.iria  d.f.littt.  Bartol.cturcprchcndit 
rx  4J.fi  ^«M.vbi  diatur  nihil  intcrcilcin  tcftator  qul  in  tcftamcntoiufcn- 
pfc  i at  £Vm  hit  UgaucTtjftmel dtbfi  v«/#,poftca  lcgaucnt  fzpius  in  codctn  tc- 
itauicuo  an  in  cod:ctllts  p« iftca  faais.  VnJc  inquit,Guc  Icgctur  in  tcftanicn 
to  in  quo  tucriit  vctba  Jcrogatariafiuc  in  codicillispoftcaracTis,ltucinaljo 
poftcriorc  tcftatiictofhoc  cnim  otnnino  fcnfi:Bartolus,licctn6addat]rcqui 
fitux  rcuocatio I  pcc  iil  is .  Scd  h.rc  rcprchtlio  notftrcCta:  ijuia  quod  lcgarur 
in  codiculis  polt  tcft.imcntum  uctis,&  confrcjuentcr  cotcfarttcntoconnr* 
matispcnuJc  habcnducft  acfi  eu  ipfo  tcftameto  rclictu  cfflt,  propterfingu 
larc  iuscodicillorii  rcftamcntarioru,  vt  qiiarciinq;  in  his  fcribuntur,pcru>de 
habciturac  fi  iutcltamcio  fci tpta  t lH.nt  l.i.l.ab tntc(l*to.i6.  sdfit.Ddtiir. 
tedit.  Njh>c\:  indccfl  quodiiihiiiufmoditcftam6tariiscodiciIIisJcgauda- 
ri  poflunt.qux  altoqui  ctrtum  cft  non  poffc  dari  in  codicillisabintcftato  ra 
«ftts  USud  iy  ).ir*Oiri.todJit.  At  ijitod  in  puflcriorctcftamcnto  \egaur,nij 
potcft  vtdcri  lcgatum  in  pri?re  ,qt.ia  non  pcndct  poftcrius  teftamcrtuui  a 
priorccii  c  conirario  prms  pcr  policriits  fibucrtatur.Idcoq;  fatcndu  cftnil 
cllcnxcc>fcadcncruaudam  claufulam  dcrogatorii  in  priorctcframcntoap- 
pofttaui  vtca  pcrp<  ftcrius  tcftati.cntum  fpccialitcr  reuocctur,in  coqucno 
ftrosctrarcqui  abutuntur  icfponf  i  Hcrmogcniani  in  di./ifuv  vt  cjuod  ibi 
tcripruni  cft  dc  ctai  f.la  dcrogatoru  poftctioris  Itgiti.protraliant  adclanfu 
bmdcrogatoriampoftcrioris  tcfta.ncnti  •  Etiam  admi'.To  eo  quodnoscu 
Cutacto  ncgnuimus  in  prrccuetiUiis,  s t  tuu  illa claufula qua:  reqturit  fpccia 
lcm  claufulx  dciogatorixruiocarionc  Herm  igcn.fit,nonTriboniani.Vc- 
rumtamcn  ncquc  iftuiti  foluttu  b<  na  cft.Na  ntq;tunc  cum  in  codcintefta- 
mttoaJcftcl.i.iftila  dcrogituria  lcgati  &  legatum,  ncceflaria  cft  vlla  fpecia- 
Iis  renocaito  ll  mris  rationi  plus  qujinTnbuniani  iudicio  tribuanu»s,Dcm- 
rlc  vt  maiiiiiic  i J  vcrfi  tllct,  tanto  tr.agis  cdtra  hos  pugnarct  rcfponfum  Mar 
ciani  md.f./ttet.  Ltti  cnim  traJt.it  Marcianiisdc<.Iaufulain  tcftamcntoap- 
pofita  pcr  qua  volucrit  tcnTator  dtrogjre  cudicillts  poft  tcftaiucntu  fadis 
trartatumcn  dc  Codicillis  co  priorc  tcftanicnto  conhrmatts,&  cofcqucnttr 
qui  talcs  funt,vt  qviKquid  in  tisfcriptti  clt»in  ipfo  tcftamciito  fcriptu  inttlli 
g-atur  vt  iam  dhdmus.  Tatuo  nugis  crgo  (ccnndu  tiiorum  diftinctioncm  nc 
ccliaria  clfct  fpccialis  rcuocatio ,  qua  tani6  Marcianus  nulli  rcquirit.nc  cfiii- 
r!cm  gcncralc,  cxtra  tacita  illj  qua-  poftcriorcm  voluntatcm  fcmpcr  conco 
nitutur vt  dcrogct  priori.  Itaque  iuipinqunt  ifti  in  cundcm  crrord  in  qucru 
rtiam  Bat  t'<Ius,qu»d  iion  vident  habcndacftc  pro  fcriptis  in  tcftamCto  qu( 
tunqucfcribunturin  codicillis  teftamento  coiitinnatis.Tcrtia  folutio  eftrc 
fr rrc  an  claufitla  dcrogatoria  ponatur  antcqoa  Icgctur  vcl  poitca.  Ridicule, 
non  foliim  quia  tam  m  d.f.  &rrf,quain  in  d.t.ft  fB«,trac"taturdccI.iufuki  dc- 
rogatoria  quc  prjccucijr.  Scd  cuaiu  cum  daufula  dcrogatoria  fcquitur, 
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noh  poteft  efTc  locus  qucftioni  an  rcuocau  illa  fit  pcr  legatum  3Ut  aliam 
volunutem  pofteriorcm  cilm  tou  reuocationisucitx  induccndar  ratiopen 
deat  cx  co  quod  poftcriora  derogant  prioribus  vt  Marcianu j  ait.  Qu/trt* 
folutio  fuitOldradi  Sc  Andrarz  de  Pifis  quos  rcfcrt  Bartolus,  Conftituendi 
cfTc  differcntiam  inter  verha  derogatoria  follenniratis  &  dcrogatoria  vo- 
luntatis,  quz  fuit  vetus  ifla  diftindio  Iacobi  dcArctio  fupcrius  anobis 
rclata.    In$.  licct  fuifle  vcrba  dcrogatoria  folicnnitatis  quxfollcrmitas 
eft  iuris  publici ,  idc6quc  talem  daufulam  dcrogatoriam  rcuociri  per  fim- 
pliccm  contrariam  voluntatem  quia  dcfactli  rcs  rcdtt  ad  fuam  naturam 
Uft  vnm.xi.%  psHtu  ntftttut.  D .  dt  pMtl.  At  in  d.  l.fi  f»u  rin  ife  verba  dcro- 
gatorta  circa  lcgatum  fcu  voluntatcm  lcgandi,  quam  tcltator  potcft  tollcrc 
licut  vult,  cuiii  afua  libcra  voluntatc  dcpcndeat  Sc  idcorcquiri  fpecialem  rc 
uocationem.  hhnc  vcro  folutioncm  tanquam  omnium  optimam  probat  Zi 
ftvandl.fitmht  &  ttln.i.f.i» I egMtt.de Itg  t.  Sedparu  fiibtilitcrvt  mihi  vi- 
tictur.   Nam,qtiod  bene  obfcruat  Bartolus,  non  ita  lcrirfcratteftator  apud 
Marcianum ,  V el»  rued  in  todtetUis  meU  rtquiratur  tfln  foUtnnisu  qutd  tgo 
vk  («kftrtbim  &  mttt  m*nn /girm.quibns  vcrbis  viderctur  derogaflc  follcn- 
riuri  tantn  -  non  ctiam  voluntati ,  fcd  vltcrais  proccdtndo  dixcratvcllc 
nnn  alias  codicilli  valcrcnt  quos  poftca  factunts  cffct  ,  quam  fi 
.«jfigrati,  maruquccius  ftbfcripti  cflent,  qux  vcrba  fincdubio  funt 
aerogatoriavoli:ntatis ;  obidquc  conceptadifpofitii.c  quatcnus  dcrogant 
vo\uiiUti,condki..naliterautcmdur.Uxat  quatcnus  dcngant  follcnmtati 
vtirgnte  Barv  k  s  ratioctnatur.    Cuius  fcnccntirm  fccutus  Paulu<  (fttflrtnf. 
*dd.$.iattg»iu  ait  qnoil  fi  qi<is  inprioretcftatncntodiceret,  mtt  nltud  tt- 
ftamtntum  fnttrt  p  fft  ntft  cum  detem  ttftthut  ,  ca  claufula  nthil  opcrarctur, 
nequc  impcdirct  quominus  valcict,  poftcrius  teftarncntum  euam  quod 
coramfcptcm  tantumtcftibitsfactum  cflct,  quoniam  caclaufula  fullcnni- 
tati  tantum  dcrogirct  quod  ficri  non  potcft.    Scd  fi  vltra  prxdicta  vcrba 
teftatorfubiungcrct,  &  fi ttniingnt  mt  ttlmdfitttrt  ttflamtntum  intjue  nen 
fint  mdhikiti  dectm  tefles  ntlttUud  vttlert,  ttinc  opcrarctur,&  valcrct  daufula 
ad  fubucrtendum  poftcrius  tcftamcntum  quia  cflct  dcrogatoria  voluntat» 
In  quo  tamcn  fallitur,refpondctquc  apcrtifsimc,contra  d.fdteet.    Kam  fi 
fi  nihil  nocct  teftatori  quod  in  tcftamcnto  lcgcm  fibi  dixcrit  adhibendx 
altcuius  follcnniutisin  codicillisqui  cx  rationc  iuris  ir.tllam  fblluiniu- 
tcin  habcnt ,  nec  cxigunt ,  quanto  minus  ci  noccbir,  quod  lcgctn  fibi  dicc- 
revoluerit  inaiorts  follcnnitatis  adhibcndx  in  tcftamento  quod  fuash*- 
bcteafquc  ccrtasfic  perpctuas  follcnnitatcs  ?  An  non  xquc  contra  lcgos 
cautio  i!  llaeft,  cumquisnonvult  valcrc  pofterius  reftamcntum  pauciori- 
busquam  deccmtcftibus  munimmwitquefi  e  conrrario  prxcipcret  valere 
tcflamentum  quodouinqacvclquatuoruntiuntefteshabcrct.'  Eiufdcm 
nimirum  potcntie^  cft  ftatutis  follcnnitatibus  aliquid  addcrcvcl  dc;rahcrc, 
nec  altcrius  eftaddcrc  quim  cius  qui poffct  dctrahcrc  vcl  contra.  haq;  licct 
Marcianus  fupradicto  loco  non  loquatur  dcdatifula  dcrogatoria  pofterio- 
ris  teftamcrrti  fed  dc  dcrogatoria  poflcriorum  codicillorum.  Ex  co  taincn 
fortiflimum  &  inuincibilc  argumcntum  pronobis  fumitur  quantuad  dau- 
fulam  dcrogatoriatefbmcnti.quiacum  codictlli  tcftamcntarijpcrtcftair,6- 
xu  antc  fa&Q  confirmati  ab  iplo  pcndcant  vt  diximus ,  ncc  vlfas  habcant  a 
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uirc  (bltcnnitatcsj  multomai><r  ratio  cfict  vt  ea  claufula  dcrogatorra  in 
tclUuicntoififcriptauoceret  codicdlu, ,  qulun  vt  noccat  tcftanicnro  po- 
fccnori  quod  cV:  fius  habct  a  lcgc  iullciinitatcs ,  &  i  tcftamcnto  priore  nul- 
lontotao  pemlct.  Atqui  non  nocct  clauiula  dcrogjtoru  codiciUis  pollca 
u.i^  t  iaittli  tucrit  Jc.ogaioru  voluutath.  Ergomultoiuincis  noccbitpo- 
(lcrioii .  tcftaiucnto.  Qt;od  (;  c,  illo  Matciani  rcfponfu  probatur  apcttif- 
rnnc  tuHil  Operari  cuululaiii  dcr»gatoruavncc  d  lucritderfgatoriavo- 
luntaUStanthul  %  cjiianto  arcitius  pr<<babinir ,  quod  &  Oidradus &  Iicob. 
dc  Arctio    antioui  ilb  fatebanrur  nibil  operari  debcrc  cuufulam  dcroga- 
torUuij  ooac  lit  ii«ogat«>riafollcnmtatistLttanicn  commuuior  mtcrprc- 
•m.  i  opinio  cft  ,  tibn  quoquc  cil.n  foUennitati  untumdciogarctciutcr 
voluit*valerCclaufulaiU  dcrogatoriam ,  nili  fpccialitcrrcuocctur,quod<3r 
Bart.ipicconcludtt  aJ  leg.  omnespopuli.in  y  nikft.im  pnnctp.  dtmjJu.ejrinr. 
<*I,cet.  in  \eg.f*nctmm.  (\d.  de  tejldm.pojl  glojf.  *d  dj<fz.$.in  lcgatis  quo  ab- 
futdtus  n.hil  Unc  dtci  potcit.  Ltli  cniiu  vcritiu  quod  Salycctus  obiicitciuf- 
modi  claufulam  dcrogatoriam  Gillcnnicatis  pcrknk  rcuocari  fpccialitcr 
poflc,  acfi  cflet  dcr>>gatoru  vuluntatts.  Vc  mlcrat,  Non  igitur  cx  eatoJii  te- 
ftatoii  tibcram  &  cum  (ulitis {bllcnnitatibus  tcftandi  iaculutcm ,  non  co 
nunui  taracn  vemm  eftrocolardi  autoritatein  lcgum  quod  vclpluribus 
•  vcl  paucionbus  folItnnitatibi:s.  illa  tcftandi  facultas  conftringitut  ,  quad 
priuatorum cautiombus  contraitis  publicum  iicri ccrtc  nitllomodo  potctl 
leg.  tejhndi.  i;.  Q,  de  ttjUm.  leg.  nemopolcjl.t.yde  leg.:.di[i.ltg.vltim.D.de(»it 
er  iegn.  Scque  taincn  vidco  quid  iit  qnod  traiftarc  noftri  pofllntdcclau- 
fula  dcrogatoria  uaUcnnitatil  m  fpccic  ^/fl.$.licct,  cotn  ibi  Marcianus  agat 
dccodtcillis  qui  nullam  oninino  h.bucruntoliniiurisfollenmtatcm  quia 
ncclcgibus  c»  gn  ti  crant  \t  lujhn.fmbn  uttit.  dccedieiU.Inftu.At  ianetn 
ca  fpccic  fitcndum  cft  tiftaturcm,  ncauc  addcre  ncquedctrahcrc  quic- 
quam  voluiflc  (bUcnnitati  codicillorum  quarnulla  cfl.fcd tantum  vouiiiic 
zdderc  (bllenuitatem  vi  tacerct  (bllehncs ,  vt  ita  dixcrim,codicilios  qtalcs 
i  uirc  cogmti  nuUi  fiint.  Supcicftiigittir  vt  vidcamus  qtii  tandcm  Bart. 
&  alij  ad  Marcianuua  rctponJc/int  >  vtnsum  illud  dcclaufuladcrogatoria 
commcntum  tueautur.  Rcipondcnt  vcrb  poft  glofiin  diB.$.lit*e.  dcbcre 
Mjrcianum  intctltgi  n  Hcnnogcniano ,  valcrc  nimirum  codicillos  poil 
teftamcntUm  iuitus  non  ubibntc  ctaufula  dcrogatoria  in  tcftaincnro  ad- 
finpta,  fcd  itadcmumfl  caclauluta  fpecialiser  iucrit  reuocata.  Sed  quis- 
nun  videt  qijod  Cuiacius  tatctur  Ub.  ,.>*.:.< *p.  .hanc  fubauditioncm 
plus  niinic  habcrc  liccntu-  ?  Nihil  liqiiKicm  prorfus  c(t  apud  M.ircianuni 
ex quo  poffit vel  minima  conicolunt  occalio  capi  quod  inca  fpccictcftar* 
tor  cxpicfsun  &  fpcculitc/  i  cuocoucrit  voluntatcru  quam  cxprcilcrat  in 
tcftaiucnto.  Quiuctiam  ratio  qua  Marcianus  mouctur  contrariam  fuadet 
interptctatioiu;ifr.<7«u.ii4fii,inqiji:,t'9//m»r4  dcogAtit ptmiiimj.  Jta  innucns 
moucri  fc  cx  co  quod  poftcrius  iactum  potius  quain  quod  poftcrius  di- 
>fium  fit.  s  iflu i:  cnim  iaiftos  cflc  poft  tcftamcnrum  codicillos  ncquc  a  tc- 
ftatorc  fignatos  ncquc  manu  eittS  fubfcriptos  ,  vt  appareat  tcftatorem  vo- 
luilfcpcr  ha:cpoftcriora  dciogarc  pnonbus  ,  ctiamli  non  addideric  fpe- 
cialcm  rcuocationcm  ,  quandoquidcui  nihil  tntcreft  factis  an  verbis  vo- 
hintas  dcdarcrur,       Timptntui  fcnbu.j.D.d«  ntgot.geft.leg.non  tnttium.u 
D.rdt.Ttm  fcrf^fr.lmtrpotcntior  eft  volutitatis  dcclarauo  qux  cx  facrto  col- 
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Tigitur  ,quimqujc  fu  vcibis.  Aliaigiturintcrprcta^io  &  tefponfiopro  in- 
tvrpreubus  quxrcnda  cit,  aut  laundum  feotcuriam  noilram  Marckmo  pla- 
cuiife ,  ncc  eam  tanuim  in  cathcdta  pukhram  clie  vt  Onus  d?ctbat,  lirj  c- 
tiam  in  foro  prcbandan^in  cjuo  dcflcndum  n.aximctftquod  hucufquctam 
fjcpc  f  ronunciatum  fu  &  quotidic  prc.nunciciur  procrrorc  ifto  interpre- 
tUJii  contramanilcftifsimam  iurisrationcm  intot  tcliamcntorum  eucriio- 
ncm,cW  ia&uram  tot  hcrediutum  us  ablatarum  qui  poftcnorc  tcftamcnto 
fcripu  rcpcriantur  ,  quafi  nihtl  iuris  hubcant  itli  pro  quibus  omncs  lcgi* 
damanr.  llludnoneft  pranermittcndti.i  a:qi  <?  m;gitotcs  clfc  ifios.qui  dk- 
citntapud  Marcianum  ruiflctcflatorem  igiu  rantctn  qucoi  Hcrmt  gcnianu» 
pt.nit  fcicntcm.  NamcV  ul  xquccointijuuitiuuiclt  ,&  ab  earativne  qua 
Marcianus  moucri  fc  dicit,alicnum. 
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O  c  v  s  hic  alius  eft ,  qui  pro  fentcntia  noftra  yrgct  contra 
nircrpretcs,  vtapparcat  daufulam  dcrogatoriara  ctiam  in 
lcgatis  nullius  eflc  momcnu.  Quidani  tcitamcnto  filium  Sc 
vxorcmfuam  hctcdcs  inftitucrat,  Sc  caucrat  vt  li  quid  obfi- 
gnatum  rccepiflet,  id  vicc  codicillorum  valcrct.  Poftcacpi- 
ftolam  ftripfcrat  in  qua  &  quicquid  in  pcculio  habucrat lilius ei donaucrar, 
8c  adicocratprsrcipua  hatc  com  fuiq;  iuris  &  poft  rnortcmluaw)  habcrcvcl- 
leiqux  tamcn  cpiitolanon  fuit  obfignau.Quxrcbarur  an  qii*  cpiftola  con  • 
tinercoiradrilium  pertincrcnt.  Rcfpondit  Scxuola  in  /,vlt.tn  pnntif>.dt/e. 
got . x.  li  tides cprftolse  conftarct dcbcri.  quj  tcftator  in  ea  darc  fc  vcllc  figm- 
ficauit.  Non  igitur  validitas  epiftolx  impcditur  pcr  daufularn  illam  in  tc~ 
ftamcnto  appoTitam  qtif  onmibus  fcripturis  non  obfignatisdVrngaflc  vide- 
baturr  Et  iu  intcrprctcs  quoquc  oarmes  fentire  coguntur.  Scd  rclpondcnt 
voluntatcmttftatorisdcrogatoriam  in  «afpecienon  funiinifitacitiacon- 
rrariofcnfu  ,  indeq;  lieri  vt  pcrcacrtam  quoq,  voluntatcm  contrariam  rc- 
uocctur,ncc  fpcciali  indigeat  reuocauonc.  Aliud  igitur  rcfpdfuru  hiifTc  Scr- 
uolamfivcrba  dcrogatoria  fuiflentcxprcfla  ,  puu  litcftatordifcTtisvcrbis 
cauiflctnc  qua  ipfius  epiftolafcnpturave  alia  valcrct  nifi  iju.v  cflct{ob<igna~ 
ta.In  quo  quam  caklentcr  talUtur  cx  co  inteliigimus,  quod  ti  talia  tcftatom 
vcrba  proponcntur  ciTet  hic  cafns  illc  tpfc  de  quo  retpondit  Marcianusm 
LDiui  G.y.lict/.  dt  mr.ttdtaU.de  mxus  loci  fcntcmiafcripumuscapitefupe- 
riorc.  Et  tamc  no  dubiut  Mardanus  quin  daufula  dcrogatoria  co  cafu  uul- 
lius  planc  fitraomcnti,etiam  110  tuerit  Ipccialiter  reuocau.  Non  crgo  bonx 
diltuKtio  eft  an  daufula  derogatoria  exprcfTa  fit,  an  tacitc  \ contrano  fcnfrt 
collccca.  Eritq-,  multo  commoduis  ne  «itca  tolerabibiis  ad  «a  c6higcre  diui  • 
nacionc  adqua  iide  intcrprctcscontugrumvtcn^igiutMarcianfi,  aim  po- 
nunt  adicdta  fuillc  in poftcnorc knptnra fpccialc pnotis  volutatis  reuoca- 
rionc.Quod  tamc  fi  quis  vclit  diccrcreplicabo  idipfuan  quod  iam  fupra  di- 
aicirca fpcdcAlarcuni, nihil eife  apudjrx^uolavt  ocq;  apudMaicianfi)  cx 


fcjj     ANT.  FA8RI  DE  ERROR.  PRAGMAT. 

quo  poflltconiici  rcuocatam  fuiflc  fittc  fpccialitcr  fiuc  gcncralircr  priorfta 
volutitatCir&Ac  proindc  fubauditioncm  hancptus  nimio  habcrc  liccntiz  vt 
Cuiacius  lnquitur  Itb.  x^.cup.y.  ita  vt  non  ta  iubatiditio  vcl  fupptctio  quim 
migafoiia  diuinatio  diccnda  lit.  Scd  &  faifum  cft  quod  Accurfius,  Bart.Sc 
aiij  volunt  in  Ipccic  d.l.vlt.  inprincip.  nullam  clfc  daufulam  dcrogatoriatn 
nili  j  coutrano  fcnfu.  Cumcnim  ncq;  codiciltincq;  alii  vltiniz  volutatcs 
pofttcftamcntu  conditx  alitcr  v.ikat,  quim  fi  cofirmatio  facta  fit  intifta- 
lucto^.pparctcuhrniatione  t.tcta  codictlloru  ccrti  jjcncrisputaquostcfta- 
tor  ipfc  obfignaflet»  nollo  eflcoput  srgumcntolcotrarioicnfu :  vtattcrius 
gcncris  coJicillis  dcrogatu  dici  poflit ,  fcd  fctiiccrc  qt/od  no  fim  cotirmati: 
atq;  itanihil  intcrciTc  an  p<)l:cri  jrtb.  codicillisalteriiisgciiciis  cvprcfscdc 
rogatu  lit,an  vcro  pcr  fo!a  no  cofirmationc.  In  camq;  i  i  clcgas  cit  refposti 
Pauli  \\\l.ct»fittHtur &.$.vlt.D.  dttur.codiall.  vl>i  fcribit  illc  li  qutscertigc* 
ncris  codicillos  conlirmauci  :t,p.!ta.^«sj  noutfitmcsftctro ,  nofl  vtiq;  liatnu 
qtizcodicillisdamrvidcricolilicrc,  quadiualij  quoq;  ficri  pofsuc,&  ideo  fi 
alij  pofica  riat  lci^ita  in  priorib.  data  no  dcbcr:,ncc  vj!r.i  c.Cur  enrr  no  vi- 
lct  r.ili  q:iia  no  fucrut  colirmata.ctiafi  ncCu  cxprcfsv  ncq;  n<  rti  fu:  i  >t  iu  de- 
roguu.^Ncccft  quod  quis  cum  Bartolo  rcfpoJcat,  apud  Paulfi  dt>o  iittcnic- 
niflc,(ciUcetprimam  voluntatcm  dcrogatoriam tacite ,  &  cooicill  ispoitc- 
riorcs,pcrquzduo  fimutconiu ;ta  vidcatur  coditilti  niedtoteporc  tactino 
valeicqualitucrint  in  pjdeti.  Na  quoda  J  prima  il!a  volutate  tacitc  dcngi- 
toriiatnnct.ia  diximus  nullabiceflc:  cinn  ncc  vlJa  ticccflitis  f-bfit  eaindtt- 
c6di,furticicntc  non  cofirmationc  qtiz  minus  quim  dcrogatio  cil,  qtna  cft 
quid  mcrc  ntgatiuii  aut  pritiatiuuf,  dcrogatio  atitc  qnaelibct  fiuc  exprefla  lit 
fiuctacita,  eftquidpofitiutLQuod  vcro  addit  Bait«dc  codicilhs  poltcriori- 
bus  pcrcos  fuiflc  rcuoca<os  Codicillo»  antcriorcs  ridicnlftcft.No  cnimcuc- 
nit  in  codicillii  quod  in  tcllamcntit  vt  ncmo  pofllt  cti  phiribus  dcccdcrc» 
quia  codicillos  plurcs  faccTcquiuispotcft  d.l.T)iut.}.t.odicil!os.  Et  idco  nod 
qucnudtnodu  qut  iacit  poftcrius  tcftamctu  hoc  \f(o  rcuocat  prius ,  ita  dici 
potcft  cx  poftcnoru  codicilloru  cotcctionc  antcnorea  rcuocatos  incelltgH 
rali  quatcnus  habci  it  cotraria  volutatetn,  putaliquoii  inantcitoribus  datu 
fucrat,in  poftcrioribus  adcptu  proponcrctur.Hoc  naq;  cft  quod  nos  pcrpc- 
tuu  Cilc volumus.vt  pcrpoftcriorc  voluntatf  priori  dcrogctur.Scd  non  cft 
Jnc  fcnfus  Pauli  in  d.$.  vlt.  quin  ille  potius  vt  nihil  eoru  valcat  quz  in  prio- 
ribus  codicillis  rcliJta  funt,  ctiafi  mhil  pcr  poftcrioris  fucrit  dcrog.vu,  quia 
vt  no  valcjt  priorcs  codicilh  fu/ficit  no  tttiflc  ittos  cotirmatos,  licct  ncc'tuc- 
rtnt  abrogati.  Nihil  crgo  intcicft  an  tcftator  ccrti  gcncris  codicilloc  dunta- 
xat  contirmaucrit,  an  vcro  ctiaui  addidcrit  cxprcflim  fc  non  altcrius  gcnerij 
vllos  codicillos  valcrc  vcllc. Vtroq;  cniin  cafu  altcrius  gcncris  codicilli  non 
valct,no  tanqui  iis  aut  cxprcfvc  aut  tacitc  derogatu  fit.lcd  taqui  qui  no  hic- 
rint  cOrirmati.Diccs  cur  crgo  in  fpccic  d.l.vlt.dt  UtJL,  valft  omnia  qux  da« 
ta  fiicrut  in  cpiftob  no  oblignata  cum  tcftator  noalia  fcripturi  cofirinaffct 
o^uaoi  quz  obfignata  rcpcrirctur?ln  fpccic  autc  d.l.fonpctutur.S  f  •  t  U.dc  MT. 
ctitciH.no  valtt  codicilh  antcnorcs.proptcrca  quod  folos  nouiflimos  tcfta. 
tor  coniirmaflct.?Hk  cgo  aciimc  3c  iubtilitatc.n  intcrprctum  noftroru  dcfi- 
dcro,  cx  quibus  nemojiunc  noduin  diflbluit,  Puto  autcmultuin  rcfcirc,  an 
tciiator  colinr.aucri:  codicillos  nouiflimos ,  $e  poftca  plurcs  fcccrit  vt  m  d. 
#a<//.a»  vcro  cos  codialJos  coaininauerit  quos  (ua  manu  obf.gnaret,  poft- 
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ea  vcro  codidllot  non  obfignatos ,  aut  quod  idcm  cft,vicc  codicillorum  c- 
piftolam  non  oblignatam  rdiqucnt,  vt  in  d.l.vit.tnpriitltp.lh  iorc  caiu  non 
valcrc  codicillos  anrcriores  tanquam  nullomodo  coniirmatos  Iicct  ncc  ab- 
rogatos.  Poftcriorc  autcmcafu  valcrc  codicillos  ctiam  nonobtignatas,& 
quidcm  c]uod  magiscft ,  tanquam  cogfirmat.js.Diftcrentixratioefl,quia 
teftator  qui  poft  codicillos  nouillimos  contirmatos  iactt  plurcs  codicillos» 
nihil  racit  proptcr  quod  vidcri  dcbcat  rcccdcrc  i  priorc  voluntato»  cum  nc- 
quc  intcllcJhi  pofnnt  pcrcipi  vlh  codicilli  nouilsimi  nifi  cx  corrparationc 
prioru.Itaq;  nthil  caufx  c  fl  cur  non  prima  ifla  voluntas  (cruanda  utq.tx  co- 
iirmauit  cciti  dutaxar  gcncns  codicillns,  id  cfl  no  quoflibetjieJ  COS  tam  qui 
n< -  ; i fsit n i  cilcnt.  At  is  qui  pofl  connrmatos  cos  tatum codit;]!os,quos obii- 
gnatos  rchnqucTct,codici!los  cofcnpiit,  ncc  oblignauit,aliqmd  tacit  t*  quo 
apparct  voluilVc  illum  rcccdcrc  i  pnorc  voluntatc.  Cur  cnim  codicillos  fe- 
cillct  nifi  vt  valcrciu  >  Cur  vcro  non  oblignatos ,  nili  quia  vohiit  ctiam  noo 
obfignatos  valcrc?  Scicns  nimirum  ncccllcnonciTcad  codicillorum  v.iluli- 
Utc  Vt  vcl  tcflatoris  manufcnpti  lint  vd  ab  co  fignati  dJ.D$nt.f.c«dici!Joi, 
vbi  ob  hanc  caufam  Marcianus  ftatiin  fubiicit  [  quod  maUe*  vnico  contcxt II 
llgcrc  quam  difcrcto  ]  Licct  inconflrmatioiiccodicillorum  patcrfamilias 
adicccrit  vt  non  alias  vaicrc  Ulos  vclit ,  quam  fua  manu  (ignatos  &  fubfcri- 
ptos.umcn  valcrc quofcijq;  fcccrit  ctii nolignatos  nccj;  abco  fublcriptus, 
qu6deaqu«Poftcagcnjnturrdcrogcnt  prioribus.  Dcniq;  qui  cotitmatco  • 
dicillos nouifsimos,  tio  excludit  c5fedionc*fed tantum  conlitmationc plu- 
rium  codicillorum,  quauis  fi  vnos  tatum  codicillos  (accrct  no  minuscfsent 
ilh  tuturi  noui(simi,qiiippc  quos  alij  nulli  fcqucretur  /.  f$*$  d$$«s.<).\).dt  rtt>. 
dntS.Ltx  dt$«kus.  14.  dt  vttlg.  tfpttp.fubfi.  /. prtxtnuu.  9*.  l.$n  vu/£*n.\6i.dt 
vtrhJigmfit.Qui  vero  contirmat  codicillos  tatum  cos  quicrut  obiignati  cx- 
cludit  116  untum  confirmationt,fcd  ctvam  confcCtioncm  aliorum  no  obli- 
gnatorum.Alioqui  diccndum  ifict  cogitahc  illudccodicillis  inutilibus  fru- 
ftrafaciendis,quod  tamc  nunqua  prcfumcndu  cfl.Cum  crgo  co  tcporc  quo 
cottrrnai  it  codiciUos ea  habucrit  voluntatcm  ,  vt  no alios codtciUos  vnqua 
faccrct  quam  qui  valcrct>rurfum  vtno  alij  valcret  quam  qui  clfcnt  obligna- 
n  ,  nccc liari6  cofcqucns  cft  vt  (i  poflca  iaciat  codicillos  116  obiignatos  iiue 
mctnor  liue  immcmor  prioris  voluntatis,rcccdat  omniuo  ab  illa  pnorc  vo- 
luntatc-.Qno  admiilo  illud  etiam  cofcqucns  tit,  vt  poftcrior  voluntas  potior 
cfic  dcbcat,valcantq;  codicilli  ctia  no  obfignati,  quonia  huic  voliitati  pix- 
tcridquodvltimacltctiaaiius  patrocinatur  quod  uon  cxigitoblignatio- 
nem  codictUorum  vt  valcre  pofsint.  luquchoccadi  ticccditca  propolltio 
quam  Hcrmogcnianus  tradit  in /Jt  fnu  tnpriuttfn».  a».  dt  Ncmmcirt 
poiTc  tibi  camlcgcm  diccrc  vt apriorc voluntatc  rcccdcrc  non  pofiit, quod 
&  fcriptum  cfl  in  I.tjMtd$iuum.y.f.ptnith.DuitdtnMt.iiu.vtr^r  fx»r.Eft  e- 
nimhoc iusnon  untiim  cius  voluntatis qux  in  tcitau.ciuo  dcclaraufit,  fcd 
altcrius  quoq;  cuiullibet  vltimx  volunutis,  vtambulatoru  (it  ad  fuprcmum 
vfquc  vitx  cxitum  Ltttm  httft*ttti.yi..%fmntttnt$Am  ctd.l.+.D.dt  ttdimAtgMt. 
Rcpltcabis  fortafTc.  Ficri  non  poflcvt  quis  cciti  gencris  codkilloscon- 
firmct,  quincogitet  dc  alus  codicilhs  inutilitci  facicndis ,  ctiamcumno- 
uifsimos  confirmat,  fiquidcm  pluribusfactiscodiciUu  inutilcs  omutmodo 
rcpcnunrur  tjui  priores  fafti  crut  d.Lc9nfic$uniHr.%xi.\  p  >  vcio  hoc  ncgo» 
quu  cunipriuioacodicuUos  laat  u  qui  poftioodua]  uut  aUos»  nii  id  agit  vt 
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fftcia$tiod&Uos  kjuuIiJ.     ("Viippe  quiomnimodocflent  valituri  ficontin- 
gci  ct  niL.n  tclUtdtcm  nullis  alus  tactis  codicillis.  Quare  ncc  ait  Pauluicf- 
fc  illos  flatim  vd  v;il«vchnuti!c$,fcilc(rcinpendcmtquadiuaJiiriefi pof- 
funt.  (^iiod  ci  £■>  irutilcsfiunt  pcr  fubfcquentes  codicillomon  fit  quod  al» 
initio  COgitatUin  fit  dc  mutiltbus  codicillis  tacicndis,  fcJ  cx  fupcrucnienre 
nouivoljr.t.r.c  ,  qur  codicillos  illoj  priorcs  Vtiliter  tadtos  &  vtcflcnt  ali- 
qumdo  vtilcsivltcrius  valcre  atit  in  pcndcnti  cflcnon  patittir,aJiijpoftca  ta 
ctis,qui  criioant  vt  priorc  intcrcidaM  noti  tanquam  rctiocati  pcr  poflcrio- 
ics,  lcd  tanquam  n.  fl  confjrmati ,  oblmc  iolum  quod  proptcr  nouifliincc 
qui  lupcnicncruntipii  nrniiflTiiii  clfc  dcl:crt:nt,&  habcre  voluntate  teftato- 
n-;  qwj foli  ncicbat  vt  vaJcrc  poiicrtt.Iuq-jc  &  quod fcnptum  cft  in  d.i.v.':. 
non  VJtkrc  coJicillosnon  nouWRti)QS»«  quod  in  d.l.vtt.  valcre  codicillo- 
firm  Vkc  cpiftnlaut  non  obli^nat  ini,fit  vtiumquc  cxcoJcm  illo  iurisprin- 
cipio  nulla.n  cxccptiotiem  ad  i:i:tcm<r,quod  vult  libtiram  cflc  tcftaton  mu- 
i.uiJjt  volunutts  tacultaccm.  Na  n  qui  coniiniutts  nouifli.ms  duntaxatco- 
lliciUis  plutcs  poft c.i  codicillos  iacic,  notl  munr  pcr  notuffimos  cam  volun- 
tjtcniqu.tiii  Jiabuictcmporc  confirmationis,  fcd  illam  folum  quam  Jiabuc- 
nt  tcmporc  pnoritni  codicillorum ,  iacicndofciiicct  vt  non  lint  arnp/ius 
nouiflimi  ill:  quostamcn  ncciccciatncc  confirmaucrar,niii  tanquatnnotiif 
imios  tuturos  vt  valci  ent.  Qji  vcro  poft  contmnatos  duntaxat  cos  codicil- 
los  qui  oblignat:  ciiciit,  tacit  codictllos  ncc  cos  obiign.it,  murat  haud  dubic 
voluntatcm  qtiam  habuit  tctrporc  continnatioiiis,  cum faciate  diamctio 
contra  id  quoJ  taccrc  dcftiiiaucr.it.    lix  his  v  cio  tmclligimus  falfutn 
Ctiani  ctic  quod  tradit  Bart.  a  J  d.  Itg.  fi  ynu  « pnncip.  numtrt  i.  quod 
ft  in  fpccic  d.  I.  vtt.  tnpnncip.dt  Itgdt.z.  tcftatcrdjtpliccm  cpiitolam  fcri- 
piilfct )  primatu  non  oblignaum ,  c\  fccundam  obiignatam ,  fieret  pervl- 
timam  coiiiuncia  voluntatc  priina,  vt  pi  ior  cpiitola  non  valcrct  srg. 
d.  Ug.  ctnfctuntur.  f.vh.    Natn  illo  ctiatu  cafu ,  adhuctamcn  intcr  Mjt- 
ctani  &  Scxuolx  quarftn  ncs  hoc  intcrcflct  ,  quod  nonqueinadmodum 
codicUli  poftcriorcs  Uciunt  vt  priorcs  dciinant  &  cfTc  nouilTiini ,  &  va- 
lcrc  tanqui  qui  ncquc  f.i£J:i,ii<  q;  coniirm.iti  lint  ntd  qua/i  noutfltnu  fututi, 
Ita&  cptftola  vltima  obfignata  faccrc  poteft  vt  priorquf  obfignata  nofuit, 
ncccominiis  t.nticnab  initio  valuit,  dcfinat  vilcrc,  quianon  fticratprior 
h<£fa  vcl  conlinr.ata  vt  valcrct  tanquam  nouitlinta  ,  fcJ  vt  valcrct 
nnquam  cpiftola  nmctfi  oblicnata  noncflct:  Coi  voluntati  nihilcon--*- 
tr,axuim  fuptrucnit  cum  alia  cpiftola  fit  caqucobfignata,  quianihilve- 
tat  vtramquc  valcrc.mnnta  inmirum  voltintatc  iam  co  tcmporc  quo  prior 
cpiftola  fkbat  ca  mcntc  vt  valcrct  quamuis  non  obfignarctur.    At  cura 
plurcs  codicilh  fiunt  abco  qtti  nouifllmot  tantum  confirmauit,  ficut  fieri 
non  potcft  vt  lint  omncs  noMlTimi ,  ita  ncquc  vt  omncs  valcanttftuc  prio* 
rcm  voluntatcm  rcfpicias  cnix  nouifsimostantum  contirmauit,<5c  a  qua  ne- 
mo  dixerit  rcccfsiilctcftatoremciim  priorcscodicillostccit ,  quosvtiquc 
fperabat  nouiftimos  tuturo?,fiuc  poftcriorem,qirx  ciim  prioribuscodicillis 
nouos  ad<iidit,non  priori  voJunuci  qux  m  tcftair.fto  dcconfirmadis  nouif- 
fitnil  codicillis  cxprclia  fucrat,fcJ  prionbut  umum  codiciUit  quos  nouifii- 
:nos  cflc  noluit  derogauit.Ncc  cft  quod  dicavpro  Bart.pcrindc  poflc  valcre 
vtrofq;  codicillos  «Jc  priores  Sc  poftcnores,  atq-,  Uloj  qui  fint  &  ill  jj  qui  no 
lira  obiignau  cum  nofitinagis  cx  aatura&follcnnitatc  ccwhciJJoru,  vtvni» 
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tjuam  vt  obfigftati  ii  m.  ldenim  timc  vcrc  diccrctur,  cum  tcfhror  codiciilos 
fuos  quoiubet,aucfimp!icitcrconlum.illct,  non  ctum  ctiui  ad  ivyuiflimop 
cootintiationcm  rcftrinxtt»  qi:u  cuhi  pvioccs  cjui  non  rcpcriujltur  Cunlit- 
mati  nonp^lluntvalcrcitartcjoamnijliiunttiut^iis  Vujuntatcin  habcntcs, 
nequcpriinam,iicqaevltiiitain.  Noii  pnuutn  ,qma  dcnouiffiinistantuti, 
codiciliis  conrirmarnUsvt  diximus,actum  tutt.  Non  v!timam,quia  pcr  po- 
fteriorcs  codicillos  mhi!  (it,cx  cjuo  pofsit  dici  rcccflum  a  priorc  voiuntatc, 
non  magis  quam  rerpriorcs,fcdtantumab  co  ouoJpnortbus  cuJtcillis  c6- 
tmcbanir:cum  cfltttn  potcftatc  teftatorisno  I  jium  facerc  v  t  priorcs  lili  co- 
«iicilli  cflem  nouifsimi ,  nullis  aliis  poftca  ha;s,fcu  cti.uiili.il  ms  codiciilos 
facevc  voluiflct,  in  poftcrioribus  otrinia  tlla  addcrc  qita;  prionbtis  data  crat, 
vt  ita  ncLj-fc  a  voluntatc  dcclarata  inconri/aiationc  codici  ilorutn,  ncqtic  ab 
coquod  m  pnoribus  codicillis  conftitutuni  fiicrat  vila  cs ;  partc  rcuifutn 
dici  poflct.  Poftrcmo  ncc  illud  dici  poteft  quod  dtccbat  vctus  illc  intcrprcs 
Pctrus  qticm  But.refertacprobatrin  fpecie  W./.W/.verba  illaqtieclaufiilani 
dcrogatoriam,  ftue expr cflam  > riuetacitam  induccrc  vtdcntur adiccta  fuifli; 
ad  iugmcntum,vt  inducant  fidcicommiflum,  idcoque  nun  dcbcrc  induccrc 
diminutioncm././r{j/4<0M/«/irrr.i9.^r  //g«i/.i.Nani  negari  non  potcft,qum 
teftator  qui  eostantitm  codtcillos  conrirmat  quos  obl:gtubit,  in  ca  volun- 
tatc  fit  timc  tcmporis,  vt  alios  qui  obfignati  non  erunt  valere  nolit ,  pcrindc 
acfi  «prcfsim  id  cauifiVt,cum  nonalij  valcrcpofsint  qu.im  qui  funt  tonfir- " 
mathitaque  tatcndum  cflradiectioncm  illam  dc  obfignationc  codicillorum, 
aoncflc  tactam  ad  atigmenturo ,  fcd  potitisad  dimintitioncm  &  rcftriftio- 
ncro.Et  qttod  nihilpminus  cos  qui  oblignati  no  l'unt,dici.tius  valcrc  adcoq-, 
tanquatn  contri*matos,non  idco  tit  quafi  fua  fpontc  Valere  pofstnt  cura  con- 
firniationcm,k  .t  quia  mutauit  voluntatcn,quam  ttuittcc  &  vuiutt  &  potuit 
teftator  »cum  quos  tccit  codicillosnonobfignauit :  adto  fempcr  vcrum  cft 
potjcrioraprioribus  dcrogarc.  In  illo  ctiam  crrat  Baitolus  quod  Scscuolam 
fic  intcrprctatttr.vt  ad  probandam  fidcm  cpiftol*  quinquc  tcftxs  ncccllarios 
cffc putatierit.quod  non  ita  cft.Primus  cnim  Thcodo/ius  in  l.vlt-C-d*  udt- 
«tf.induxit  vt  in  codiciilis,&  alia  qualibct  vltima  voluntatc  cxtra  tcitan.cn- 
tum,non  pauciorcs  qua,n  quinque  tcfics  rcquirantur. At  Scanioit;  tcmpori- 
bus  fufliciebat,vt  quoquomodo  conftarct  cpiftolam  manu  tcftatons  fctipta 
iuifle ,  fiuc  per  duos  tefres  id  probaretur.  /.  vbi  nnmtrui.  n.D.dt  ttjhb.  itue 
per  litcrarum  comparationcm.  Nullam  cnim  iuris  follennitatcm  olini  ha- 
bc-bant  codicilli ,  qtiam  hodie  vnam  hanc  habcnt,  vt  fine  quinquc  tefttbus 
expediri  non  pcfsinr,  non  magis  quam  tcftamcntafinc  fcptcm.  Non fiiit  in 
hac  quarfrionc  lacobus  Cuiactus  multo  fnbtilior  Bartolo  ca-tcnfque  vcreri- 
bus  intcrpretibus.  Etfi  enimnobifcum  bcnc  fcntit  in  co  qnod  vult  nori  alia 
rttione  moucri  Scaruolam,in  Ll.vlt.m pritiap.  quam  qubd  potuent  tcftator 
prudcns,&  fcicns  mutarc  volunratem.In  eo  tamen  crrat,quod  vt  probct  te- 
ftatotem  in  ca  fpecic  fciantom  &  prudcntcm  a  priorc  voluntate  rcccfsiflt 
hoc  vnum  tntuctur,  quodtcftator  illc  non  fatis  habuit  filiopeculitim  palam 
donarc,  fed  etiamadiccit  fc  id  prarcipuum  fi  iquc  ntris  filtum  fuum ,  &  poft 
mortcm  fuam  babcrc  «rclle :  quar  tamcn  omniacnixam  quidem  patriscrga 
filium  voluntatcm  probant,fcd  non  mutationcm  voluntatis,vtaliam  epilto- 
lam  valcrc  patcr  vellct,  quiin  quar  eflct  obfienata.  Cum  nccctTe  fit  omnia . 
fcnbi  quaecunig  u  epiitoU  contmcatur  priaicjuam  oblignctux.Njbil  autceu- 
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vcu-t  cri.im  poft  dcclarataiTvadco  cnixis  vcrbis  tantatn  patris  frga  filiutn  Vfr- 
luntatcm  fiipcrcffc  adhuc  ncccfllratcm  oblignandx  cpiftolxcx  ciufdcmpa- 
trts  volunutc:  quctu  proindc  credibtJe  cft,  ti  ahud  mhtj  pro  filio  adferas, 
quant  qnod  cpittolacontinctur  •  hoc  ipibquod  cpiftolam  obfignarcnoluit 
rcccfliitc  lb  ttsomnibus  quar  pcrcpiffolam  in-filium  contulcrat,  &  poeni- 
tcntiadiKtjtn  maluilic  mhtlagcrc  ,  quam  /ollcnnitarcm  voluncati  fuxafc- 
ipfo  prarfcriptuncomplcrc.  l)chu:t  crgopbtius  dtccre  Citiacius,  quodflf 
nos  dicintus,  Prohari  hi  hac  frcc;c  mutacioncm  voluntatis  cx  co  folo,  quod 
tcftator  qui  prius  caucrat,  vtca  denuim  epiltola  vice  codiciliorum valcret 
quam  nlmgnatani  rclinquercr,  pofteatamcn  cpiftolam  lecit  quam  non ob- 
lignauit.  Altcrutrum  cnini  prorfusiiccciTccfNvt  dicimus,  Vcl  rcccffiucil- 
lum  a  prmrc  VoluntatCfVcl  tpift  Lvn  inutilcm  &:  illururram  raccrc  voluiflc, 
quoruin  illud  iactlc  potnit  raccrchoc  vcrb  non  nili  abfiirdc  ac  ndicule.  Eth 
cnim  iu*ciuilc»ncquccodicillos,ncquccpiftola»  agnofcit,'  ncquc  aliam  vlti- 
ma:n  voluntatcm  qiiam  quxfbllcnni  tcftamcnto  dcclarata  fit,  non  coaii- 
nus umen  vcrum  clt  habcrchommcm  altec,  vtpcfstf  comkre  vltimjrn 
vohmtatcm  ctiam  pcr  codicillos,  quiali  lcx  primum  faculutcmhancfol- 
lcnnitcr  tcftandi  non  dcdilTct,  nunquam  vlm  codicillorum,  auttnduciui, 
aut  confiimatus  fuilTct.  Tantbqucmaius  bcnebcium  vidcrt  deberuuodi 
lcgtbus  habct  is  qui  moriturcum  mimis  foilenni  voluntatc  ,  quodfcitvo- 
luntatcm  fimnctiainlinullas  lubeat  ioilcnnitatcs,  nihtlominus  rjtarnforc. 
Igitur  pcriiutc illudcrct  'cgibus,&  iurinofiro  quifquis  vcllct taccjCCodicH- 
ios  dcrifonos  aut  cpiftolam  inuttlem ,  atquc  h  vcllet  ibllcnnitcrtcftaml* 
fubtrahcic  tamcn  libi  voluntatem  tcftandi ,  vt  nihil  egiffc  vidcrctur.  Nifi 
quod  tam  multx  follcnnttatcs  in  tcftamcnto  adhibttx,  tanto  magis  dcmon- 
llrant ,  non  fruftra ,  fed  fcrio  i J  agi  quod  adcb  follcnnitcr  agatur.  Id  cnim 
nontatmlm  tcltamcntisconucnit.fcd  omnibus  achbus  (ollcnnibus  om- 
mune  cfl,  vt  qui  follennitatcs  aihibuit ,  nunquam  polstt  diccrc  vohint#ie:n 
fibidefiiiflc  jd  agcndi  qttod  agcrc  fcdixtt.  O.nacs  namquc  fbllcnnitattt 
funta  lcgc  ,  cui  iranifcftifsimc  &  impudcmifsiine  hac  rationc  iJludcrcruu 
Quai c  ncc  Sc  eui >h  in  d.  I.  vlt.  rcfpondit  ca  tantum  valcre  quc  patcr  in  b- 
lium  tam  cnixccontuhflct,  fcd  omnia  quar  per  epiftolam  dad  fc  vcllc  figr.i- 
hcauit,  vt  intelliganius  rcfponli  rationcm  non  cx  patris  crga  filium  adfc- 
clionc  pctcnJam  cflcfcd  cx  mutationc  voluntatis  proptcrconfcriptam  poft 
tcftamcntum  cptftolam  qux  non  fucrtt  oblignata.  Nequc  vclro  in  hanc 
fpccicm  cadit illa  diitimiio  quam  adhtbct Hcnnogeuianus in  d.l.fi qmk.i* 
.prtncipia.de  leg*t.y  anteftator  fcicns  cpiftolam  confcripfcrit  cainquc  non 
oblignatam  rciiqucrit.  Ncmo  cium  ignoransaut  cpiftolam  ,  aut  codicdios 
•Lacrt,  qui  non  intclligathismodiscondivltimam  volunutcmqux  omni- 
modo  valttitra  fit ,  fi  nihil  dcfit  cx  iis  qux  ad  validiutctu  ios  rcquirit.  At 
quamuis  limilitcr  Vemiu  lit  ncnuncin  ignorantero  lcgarc,  tacilc  umcn  fieri 

fiotcft  vt  quis  ignorans  fxpius  lcgct ,  id  eft  non  mcmor  fc  iam  cidcm  lcgaf- 
c,liuc  rcm  candcm  lcgaucrit,  liue diucrfam.  Hoc  enim  cftquod  iam 
in  prxccdentibus  monui ,  fcientiam  quam  rcquirit  Hcrmogcnunus  in 
ditl.leg.ftyuu.  ncquc  adcl.iufulam  dcrogatoriam  qux  prxceHcrit  referri 
dcbcrc,  ncquc  ad  adum  ipfum  lcgandi,  vt  ab  iotcrprctibus  &  a Cuiacio  fa> 
iiura  cft ,  icd  ad  meruotiam  prions  lcgati ,  vt  proinde  diftmct  10  ifta  fcicn- 
,tjjt  vel  ignorartnx,  qou  alucr  iqcuin  habcat  quitn  uifj>cac  dtQ.ltg.fi 

mm. 


1 


DCCAD.  XXXVII.  ERROR   X.  ($19 
fu.tf  ttg.fi  itd  fit  difcripium.  14.  ie  icgat.i.  hoc  cft  CUU1  is.qui  initiu  tcfta- 
tncnti  ftcJcripferac,  cmbit  legAHtro,  ftmtl  iebett  volo ,  poftca  etdctu  lcgauic 
fxpirts ,  &  cjuxrituran  lcgatum  iWpius  debcatur.  In  eoquc  crrauit  cuidcn- 
tcr  Cuiaciusi  cxiftimans  apud  HermogcDianuin  dici  tclbtorem  faOittm, 
procoquod  ille  interprctttjr  ,fc%entem  prudcnltm.  QujIi  fupradicta  ver- 
b-i  >  tuikit  legtuertfemei  itbert  voto ,  fmt  ho.ninis  d.flid  ciuisfuxnjnrari- 
tdm  memorix,  fci  ctia.n  conftantix.  dum  vcreturnc  fttalionibusforte  ac 
blanJiriis  amicorumnon  pofsit  rcfiftcre,  vt  pr.vmittiiac  fc  ftatim  ab  initio, 
Gbiquc  prxcaucat  in  pofrcmm  nc  ca  rcs  ipfi  hcrc<iiuc  ipiius  fraudi  iit.  Hoc 
vcroncjii  ita^ft.Si  QUtS  cntin  iic  loquitur  fux  d^fridciniiien  orix  prudcntcr 
cuiidcm  lactt,  cumtacilc  contingathomini  prxfertmi  aionbundo  &  mortis  . 
cogitattonc turbato,vt*eidem  fxpius  1  l  :,cui  tamcn icmcl tatuum  dari  ve- 
lit,  igncrans  fcilicct  ac-  immcmor  fc  iam  lcgiiTe  quod  fitpra  diximus  ctfc  m 
dubto  prxfumcudum  cx  i.l.fnt» fit *4ftripium.(cd  ii  diffiJat  fux  conftantix 
■  puterque ca  rationc poiTc  fc  alTcqui  vt  quamuis  fcicns  Icgct  fxpius,  non  ta- 
tncn  niii  fcme!  Icgatum  dcbcatur  ,  quin  prius  illc  rcc-.ipcret  voltintatcni  fr- 
pius  vltro  legandi,is  proculd-.ibio  crrorc  labitur,  vt  in  ltmih  loquitur  Ittriji. 
fn  l.fittlt)  19.  D.itvfnfrJegm.lLWi  enim  animumnorrhabcat  fa-pisslcgadi» 
fxpius  tamen  legttum  dcbcbitur  quod  fxpius  rclictuiii  f^erit,  ft  modo 
fcicns  8c  mcmor  Ic  iam  lcgaiTc,itcrum  legct.  Huicnamque  potcft  imputari 
cur  id  iaciat ,  quod  lcx  non  ad  alium  fincm  patitur  ftcti  niii  vt  legatum  dc- 
bcatur  :  quod  ci  folt  nonpofais  lmpiiurcqui  peroblutioncm  priorislc- 
gatt  *ddit  pofccrius  ,-nullum  proindc  habcns  auimum  fxpius  Icgandi. 
Irg.Stu.  10.  in  princq.ic  mfirkfl.tp-inflrumentjtgat.    At  cuid  fi  in  fpccic. 
diflJtg.vltim.ff  l.DiMi.6.$.ficei  ie mr.  coiicill.  tcftator  ita  dtxifTct ,  Si  ijuru 
fcriptm/u  nen  otfgnatru  teliqueto,eM  ncqne  ftrtbo ,  nc <juc  reltnauo.  Dicc- 
remco  cafunon  valituras  illasqux  nonobfignatx  rcpcritcntur ,  liuc  tpt- 
ftoj^eclTnt  >  liuecodicilli:  quia  non  potcft  mutatio  voluntatis  colligi  cx 
eofacro  quod  illc  ipfc  qui  facit  ,negct  fc  faccrc  vcllc,  cx  ltg.fi  mtlifr  ti- 
ki.  12-  $.  in  legatu.  it  ItgAtu  prim.    Iu  <#fkultum  intcrcft ,  a:i  verba  tcfta 
toris  dcrogatoria  ad  factum,  an  ad  uis  rcfcrantur.    Si  ad  factuqi ,  opc- 
rantur  nc  teftator  poftca  faciendo  id  quod  fc  pon  faccre  dixcrat,  qutc- 
quam  recitTc  videatur  ,dummodo.faciatin  eodcm  tcftamcnto.  Hoc  cntm 
nccciTc  cft  ad  induccndam  repugnantiam  &  concradiclioncm  ,  qux  ajioqui 
nulla  ciTc  potcft  pluribus  tactis  tcftamcntis*  cum  ftatim  atquc  poftcrtus 
^.pcrfectum  cft,tollaturprius.  Si  vcrb  ad  ius  rclata  liut,  nihiIopcrantur,quia 
intcruenicns  factum  contrarium  priori  voluntati ,  contrariam  quoquc  vo- 
luntatcm  dcmonftrat,vt  a  nobis  in  fupcrioribus  cxplicatum  fnit.  Dcchufu- 
la  dcrogatoriacirca  lcgcs  &  Prtncipum  conftituttoncs  alitis  tnctatus  cft,  in 
quoplacct  mihiquod  fupfadicto  loco  Cuiacius  notat  fi:fficcrc ,  vt  qutf- 
.  <quis  poftcriorcm  lcgcm  tacit  aut  conftitutionem,  habcat  voluntatcm  prio- 
ns  abrogandx  ,  ltcct  nullam  fubiiciat  fpccialern  prforis  derog.ttionem. 
Nulla  cniin  aha  lcge  quim  pxopria  voluntate  conftimgitur, nc  lcgcm 
nouam  faccrc  Sc  vctcrcm  abrogarc  pofsit  ,  lutc  populus  illc  fit  .  fiue 
Princcps^.  Qupd  in  priuato  fccus  cft  qui  non  pctclt ,  non  vdlc  qnod  Ic- 
gcs  volunt.    Lcges  autcm  omncs  volunt,  vtquifquis  yltimam  volunta- 
1  condit  prxlcrtim  folleuncm  :  poftea  non  polsrt  dicctc  volauutcifc. 
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iibi  m  co  a*.lu  dcfuiifc,ncc  cuicjnam  libcnim  cflcpatiunrur  aliquid  dcriforic 
agcrcciica  vltimas  voluntatcs,  finihddcfit  cxiisquxaiure  advolunujs 

confumat  oncm  rcquiruntur. 
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D  T    E  R  R  O  R  I  B  V  S    P  11  A  G  M  A- 

TICORVM    E  T  INTERPRL- 

T  V  M     1  V  R  I  5. 

DECAS  XXXVIII. 

F.RROR    P  R  I  M  V  S.  * 

De  cldkfnU  dtregaterld  reuec4tune,A>i  ffccietlu  tjft  del>c4t,M  * 
vire  fuffiatt  gcncralu.  0 

C  i  o  s  a      fiipcruacua  cnt  hxc  qucTrto  apud  cof  cjui 

cxfupcriorc  Dccadc  didiccrintclauftila/dcroearonas, 
pcr  quas  mutandx  volunwtis  libmas  quoquomodo 
confiringatur,  vcl  rcfiringatur  ,  nuUiuscile  momcnti. 
Scl  quia  t.trJkn  non  tantum  nobis-  tribuimt»  ,  vttara 
inuctcratum  crrorcm  lcriptis  noftris  tamcito  profii- 
gatum  iri  fpcrcmus ,  crtcros  crrorcs  circa  claufuil  dc- 
rogatoriJ  inJuctos  qui  cx  primo  illo  fluxcrunt,profcqucniur,  vt  cxiis  quo- 
quc  qui  adhuc  in  poitcruin  crrarc  voIcn;,fi  qui  crunt  tam  imprudcntosjioc 
tamcn  ailobis  habtant  ctiaivflnuiti,  vtminiis  crrcnt.  Ex  iis  omnib  is  qui 
volunt cam cllc  claufular  dcroguorix  vim  &  potcfutem>vt  impcdiat frniivg 
di  tcflamcnti  validitatcm  ciim  fuit  dcrogatoriadunuxatvoluntatts,  ncmo 
cfiqui  non£atcatur,pi.iletamcn  illamcxprefsim  rcuocari.  Nam  cV  qui  poft 
Salycctutn  a  :  l.ftncumu.C.dc  te/la m.dcfcndunt  valcre  huiufmodi  daufulas, 
tum  quoquc  cum  cxprcfiim  daoguor.x  funt  lollcnnitatis ,  adcoque  facul- 
tatis,  Sc  vt  loquuntur ,  jnj&ibilitatis  tcftandi ,  non  alia  ratione  mouentur, 
quam  qubd  cxprcfsim  quoquc  rcuocari  quandoquc  pofsint,fi  velu  tcftatoi 
uluam  fibipro  arbimo  tcitandi  voluncatcm  fupcrcflc.  Qnarnintitaq;  qcu- 
lcm  citc  oportcat  claufulx  dcrogatoric  reuocationcm,vt  vaiida  fit  3c  efft cax. 
]n  co  autcm confcntiunt  cxpi cilam clfc  cponcrcnccucitam fuf%crc.  Sed 
cilm  tribtis  modis  cxpnmi  quid  pofiit.In  gcncrc,  in  fpecic»  &  in  indiuiduo 
dubitat,an  gcncralis  rcuocuio  furaiciat,an  vcro  fpccialis  nccciTn  ia  fit  adeo- 
.quc  indiiuduajn  geacrc  tunc  rcuocationcru  ticri  voluntcum  in  fccundo  te« 

ftauicnt* 


 . 


decad:  xxxvr.ir.  errok  l  (^jf 

ftamcifco  adiicirur  vulgaris  illa  claufula  qusc hcdie  cx  ftilo  Notariorum ad- 
iict  folct  in  omnibus  ctiatn  primis  tcftamentis  ,  Cmjfmnt  r>  irritnni  anod- 
eunjue  itft-mtniitmprteedtns ,  aut  quod  efFeAu  idcm  eft ,  non  obfimntemum- 
cunjne  ttfiamtnio.  ln  fpecie  vero,  cum  teftator  ita  fcribittffeM  ebflmnte  ««4. 
tunjue  tltufuU  derogmterU  inpnore  teflmmente  mppefitm.  In  indiuiduo  deni- 

3ue  fi  vcrba  ipla  claufulr  dcrogatoriatrcierantur  &  exprimantur  hoc  mo- 
c , »3 n  obflnme  clmufmU derei*terim ctnctptsfub  tmh  formnU  vtrborum.  vt  cr 
communi  aliorunifcntcmiatra<fratMarcus  Autonius  Natta,c»»/»/.<j?.>»»j., 
I .vbi  concJudit  ncquegcncralem  rcuocationem  fuftkcre  ncquc  indiuidua- 
lcmiUamrcquiri,rcdadhrbeiidamcircfpccialci)i.  Pcrtcrtumin  Itg.fionit 
in  princtpto.  11.  D.  dt  Uftt.\.  in  illis  vcrbis ,  fi fftcimlver  dtxerit ,  vbi  ctiain 
Bart.  &  ali j  quos  rcfert  &  lcquitur  Sodn.  ad  ttg.fi mihi  &  titi.  u.$.i»  Itgmtu 
nmm,  <,.&6.de  /f|*i.i.Qnpdaiuntn©nrcquiri  indiuidualem  vt  vocant,fcd 
fufriccre  fpecialem,fkutab  omnibus  admirtitur,  ita  vcrifsimum  cft  Sc  extra 
omncm  dubitationcm :  cjuia  fi  daufulam  dcrogatoriam  in  mdiuiduorcuo- 
<ari  oportcrct.,  nihil  eflet facilius  quam  vt  obliuionc  vcrborum  qux  cxpri- 
menda  eifent  cripcrctur  tcftatori  facultas  mutandi  tcftamcnti,  cum  nihil  fit 
labilius  homims  mcmoria  t.peregre.^.inpr$ne$p.D.demca.pefftf  Itaque  (I 
tcftatonn  fecundo  teftamento  drxerit ,  non  obftmme  <3necunj.1t  teflnmente 
per  mt  (ettdno  et  cUnfulu  dtroemterm  w  to  moptfitu.  volunt  omnes  reuoca- 
tionem  illam  valerctanquamfpecialcmjpoft  15  .irt.ad  d.\l.fifuu.numto.\bi 
ponrtcafum  in  fortioribus  tcrminisG  teuator  condicionalitcr  tantum  mc- 
niuiiTet  vcrborum  derogatoriorum  hacmodoyetimtnfi  $n  eo  tefimmcnte  effent 
entdtm  verbn  deregntertm.  ltcm  fi  daufula  derogstoria  ficciTetconcepta. 
Quodfi  mlind  ttfttmentnm  fecero,  nolo  vmlere  mfi  fit  ebfnumm  tmUt(eltnnittu\ 
Etfiin  tofntrtm  mppofitm  vorbs  rtueemttum  tiltm  cUufnU  ntlo  w«kr/,quia,in-  . 
quit  Bart.quocunquemodo  fint  fa«3a  \erba  rcuocatona  <i  prioris  volunta-  « 
tis  raciuntmcntionem  6c  etiam  qualitatis  teftamcnti  fufticit  ad  rcuocatiqnc 
qubd  fit  rcuocata  claufula  dcrogatoria ,  ncc  necciTe  cft  quod  vcrba  fingula- 
ntcr  cxprimanutc  Multo  magis  idcm  diccndum  erit  fi  in  poftcriorc  tcfta- 
mcnto  ita  fcriptum  fit  ,  non  ebfimmtbm  auibnfcnnfut  verbie  in  prmettfim- 
mente  mppofiiit  etUmfi  de  tmltbm  vtrbit  eptrieret  fptcUtem  fier,  mew$enem 
nete  um  tenore  bic  hmbtnveUttt  pre  exprefiu.  Qui  cafus  cft  dc  quo  ita  confu- 
luit  &  rcfp&dit  Fedcr.  dc  Scnis  conf.qj.tncip.hmbitm  fuptr  tmfu prmditle.liild. 
te_ Angd.in  t.em»et.+ptr,B.text.C.dtprmfaipt.So.  vel  40.  mtmje.  vbi  idcm 
eflevolunt,criamficlaufularcuocatoriain  poftcriorc  tcftamcnto  ficcon- 
ccpta  fit ,  non  obftmnte  mlttjuo  mlie  ttftmmente  etUmfide  ee  fitri  deberet  menti» 
feetojtit.  Qu*  tamen  fpectes  a  fupcriorcdifsimiliscft  ncc  videturcarcre 
dubitatione  ciiin  aliud  fit  reuocari  fpecialiter  prius  tcftamcnmm.  A- 
liud  vcro  reuocari  fpccialitcr  claiifulam  derogatoriam  pofitam  in  prio- 
re  teftamcnto  :  ncc  fiifficiat  reuocari  fpccialitcr  tcftamcnrum  in  quo 
fiiit  claufula  derogatoria  fi  non  ipfa  ctiam  daufuk  rcuocctur.  Nam 
Bc  indc  cft  quodin  illa  quatftionc  fi  tcftamcnnim  vnictim  priceftc- 
ilt ,  an  fulficiat  in  pofteriorc  adhibitam  fuilfc  da-tfi-Utjj  illam  ,  nm 
et-  flmnte  tlio  nnotunane  mte  tefimmento  ,   vt  claufula  dctoguoria  bc- 
ne  rcuocata  intelligatur  ,  ctfi  Bartolus  afrirmatiuam  partcm  fecums  eft 
dtB.  ttmmer.  lo.quafigcncrdisrelatioadttrfranicnoiruquodcftvnicuiiiha- 
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fau ;  dcbcat  i  r .  fpcdali  rdationc  e\  Ug.  u  &  i.  de  Uktr.  & pt/f.Uf.fi-ptit. 
jj.D.  4C  optte.Ueat.  oontraria  tamcn  fcntcntia  rcccptiorcft,tcftc  Ah-\.an{. 
if.  meip.t  ifo  ttjitmento.vol.u  Non  alia  mcHofC  rarione  quam  quia  iptum 
quiJem  prius  tcitamcntum  hoc  cafu  fpcciahterreuocatum  cflc  videatur, 
KOOn  ipfactiam  claufula  derogatcria  .ippofita  in  co  tcftamcntu:  vtfubti- 
httr  r.itn  .cinatirrSiccin.ad  difi.f.tn  Ugttu.  numtr.e.  tf  8.  vbi  notatcx  Arc- 
ttiu>,rcliameiuum  d'iplicircr  polfc conlidcrari.  Primd  rcfpcctu ionuicV, 
\t  iptl.  nuitur,contc\tualit.ui4,&hocrtl]'ci:tudictvnum  Ug.fi  iym.ij. 
2). tt/itm.facer.ptftunli.leg.heredei paUm.  z i.  $.  vlnm.ttd.  leg.  ci,m  tn- 
ii^unai.  i;.  (ed.  de  le/iam.  Stamdo,  ufpcttu  plurium  contcntorum  intc- 
fbraento»cV  tuncc|uot"funtdifpcfitioncsr.jtpi>ircdici  tcftamcnta  cumu- 
(lantcntum  dicatur  tciiatiomtniis :  Lx  cjuo  infcrt  cjubd  tcftamcntum  tan- 
quam  gcnus  prxdic.mir  dc  difpoliiionibiu  contcntis  in  co,  fcilicctiuui* 
tutionc  hcrcJii  lcgaus,  c!auf.ila  dtrugatoria  &  aliis  contcnris  unquamdc 
fuis  fpccicbus ,     qujclibct  difpolitio ,  puta  lcgatum  prxdicaturdcfuisin- 
diuuiuis.  Et  confcqucntcr  quodclauiulailla,  ntn tbjltnte (juttun<)ut itjit- 
mtnta  ,  ctiamfi  vnum  duntax.it  tcftamentum  dc  facto  prxccflcritfdeiu- 
rcnamquc' luraprxccdcrc  non  pollcccrtum cft  ]  licttlit  fpccuii,  quan- 
tutu  a.l  ttit.imcntum,noncftumcn  fpcciahs  fcd  gcncrahs  qcunmrr.  ad 
claufulaiiidcrogaturiam,  ob  i  dquc  ncc  fuflkit  ,  Pcrtextumm  tUUet.fi 
fui/.  Mihi  tamcn  tota  luc  diltiuctio  &  traditio  fufpcfta  cft.  Quimquam 
cnim  fpccialcin  rcuocationcm  Hcrmogcnijnus  exigit  in  dt£i.  Jet.fi  aaiV, 
u  modo  Hcrmogcniani  fiuit  vciba  illa  quibus  dccipiuntur  intcrprctcs.Si 
q.ix  nos  pofl  Gui  i.nimdocuiinusin  prxccdciuibus  cifc  Tnboniani.  Non 
Umcn  cxigit  fpcculcm  rcuocationcm  cijufiilx  dcrogatorix,  vt  Socin.  ti 
al.jprxfuppommt  ,  fcd  tamtim  fpccialcm  rcuocationcm  prioris  volunt*. 
tis,  id  cft ,  vt  vci  b j  ipfa  lcgis  cxpIic.mt,i]iiod  tcflator  dicat  pcenitcrc  fc  prr- 
ctdcntis  voluntatis,  &  diipon.it  cuntra  qtiam  pnus  difpofucrat.  Hoce- 
Bim  cft  quod  Icm  j.t,ct  vthuft  vt  legattnui plur*  legti*  mccc,*,.  fct  quam, 
uisiiidaufiiladar.grt.  ru  pcficnoris  tantiim  Iegati  dio$cile  fit,  vtlcuo- 
ccturpriorvoluntas,  qu.n  claulul  t  ipfadcrogatoria  paritcrrcuocctur.  b 
cauiiitiidcquanuncagiiiHis,  ij  clt,  qux  lit  derogatoru  poftcriorii  tc- 
ftamcnti  quid  vctat  tcltatorcm  diccic  quod  pccmtcat  fc  prioris  volun- 
tat:s  ,  ctumiinon  tddat  fpecialcm  claufulx  dcrogatonx  rcuocationcm> 
An  non  iatis  fptcul.tcr  d.cit  (c  pamtcrc,  cum  non  roodo-aliud  facit  tc 
Itamcntum,  icd  ctum  ahum  hcrcdcm  ?  Nam  fi  apud  Hcrmogcnianum, 
[umc.tvttfftator  quiua  itr.pfcr.u  ,  Q**  tit  Uguuero  femel  dekrr,  W*po- 
Itca  d.cat  vcllc  fe,  vt  Icgatain.sphira  kgataaccipiat  ,  nc  poffit  dubifari 
ijuineumpcrnituci^priuiis  voluntatis,  ctiam  nulla  cUuiular  dcroKato- 
rix  cxprcflim  tafla  mtntionc  ,  Cur  non  fufficict  ad  rcuocandam  cJaufii. 
Jam  dcrogatoriam  in  nr.orc  tctlamctrto  appoiitam  ,  quod  factum  fit  aliud 
ac.tamcntum  ifl  quo  fpccuhtcr  rcuoarum  fitpriuj  ,  quantumuis dauiu, 
Ia  dcrogatonainpnorc  contcnta  gcncralitcr  tantiim  non  ctiam  fpeciah- 
tcr  rcuocata  proponatur  ?  An  fortt  ficrt  potcft ,  vt  non  rcccdat  a  priorc  tc^ 
itamcnto  is  qu.  condit  poiknus  ,  aut  vt  non  rcccdatapriorcvolunratc 
qu.  rcccd.t  a  pr.orc  tcftamcnto  ?  Quod  fi  is  qu.  roft  tcftaincntum  a  fc  fol- 
Jttuucx  condituro  ora:bct  fc  adiogandua» ,  viquc  aOed  a  friorivolun- 

taterc- 


DtCAD.  XXXVIII.  ERROR  L  6* 
tate  recedere  inieJiigrlur,  vt  quamuis  poftca  moriatur  fuiiurisnuilo  alio 
faOto teftamento ,  fi  tamcn  fcriptus  hcre*  bonorum  pofTcfsioneni  fccun- 
dum  tabulas  pctat,  doli  mali  cxceptione  fubmouendus  fit,qtiiadandofe 
in  adrogationcm  tcitator  cumcapitefbrtunas  quoquc  fuas  in  familiam  <3c 
domum  alicnam  tran ftulit  vt  Papin.  ratiocinatur  in  Ug.  pertuU.  § .  vlttm.  D. 
de  fan.pof.ftc*»d.ttihiil.  quanco  roagis  a  pnori  voTunute  recefsifTc  cre- 
dcnduscft  quifquts aliud  tcftamcntura  fccit,aIimnquctortunarumfuarurri 
fucdlorcm  clcgit>uinetfi  dc  claufula  dcrogatoria  ncquc  in  gcncre  ncquc  in 
(peciequicquam  dixcrit  i  fed  quanto  aperttus  fi  tcftamentum  ipfumin 
quodaufuladcrogaturiacontirtcbatur ,  fpccialitcr  rcuocaucrit  ?  Pczniten- 
ciam  cnim  illam ,  quamapud  Hcrmogemanum  Triboniamisexigit,quid 
ncccifc  cft  probari  vcrbis  »  (i  probctur  t.u  to  ipfo i  Aut  ctianifi  verbis  pro- 
banda  cflct ,  quibufhain  aliis  opus  cft  quam  cx  quibus  apparcat  pccnitcre 
txftatoreiu  prioris  tcftamcncif  Aut  quando  potcft  apparcre  manifcftms, 
quod  cum  pcemtcat  quam  cum  non  cnntcntus  aliud  hcerc  tcilamcntum 
rcuocat  exprcisim  priuspcr  pofterius?  Scd  ncque  vcrum  cftquod  vuit  So- 
cinustcftamcntum  in  gcncrcprardicaridc  omnibus  contcnti*  intcftamcn- 
to  tanqaam  gcnus  dc  fuis  fpccicbus ,     tot  c(fc  tcftanicnca  quot  funt  difpo- 
utioncsqiiac-intcitaincntAKontinciitur.  Elfct  cnim  falta  propofitio  (iquis 
dicerct  lcgatuin  aut  tutclam  effc  ccftamcntum :  Multo  magisifta,  C^*mfH- 
Um  dtrtftutrtttm  in  priort  it/ltomettto  ddfcriptttm  tfft  prtmj  ttflstmemum. 
Acftitnatur  enim  tcftaracntum  ex  fola  mftttucionc  a  qua  neceffccft  vc  vi- 
tescapiant,  &  icgau  &  claufulz  omncs  tcftamcntari*  i  Etconfcquen- 
ter  fieriaon  p^tcft  ,  quin  rcuocato  fpccialiter  ccftamcntc,  ipfa  quoqut  he- 
redis  inftitutio  pcr  zquipollcns  fpecialitcr  &  exprcfsim  reuocau  intclli- 
gatur»  Nccrurfm  vtreuocita  inltitutionc  non  aiam  cxtcraomnia  reuo- 
caucxiftimari  debcant ,  quz  pcndentab  inftitucionc.  Ergo  Sc  claufula  dc- 
rogatorta  q.iam  vtiquc  ncmo  dixerit  polfc  fal-jam  ,  &  cfncicem  confiftc- 
reniii  faluo  fubfiltentc  tcftamcnto.  Scd  ctii  vcrum  cffet  quod Socinux  vuJt 
claufulam  derogaturiam  in  priorc  tcftamcnto  adfcript.ini  poiTc  fcparatim 
dici  tcftamcntum ,  ob  id  folilm  qubd  fit  ccftacio  mciuis  ,  [  quafi  vcrb  ficut 
omnetcftamentum  ex  allufionc  vocabuli  eft  tcftatiomcutis ,  iucconucr- 
fb  omnis  tcftatio  mcncis  tc(t3ii)cntum  fo.]  hoc  ipfo  ftatim  confequcns  fict, 
vt  ad  cam  reuocandam  fuiticut  prius  tcftaircnturn  perpoftcrius  faltcmcx- 
prcfsim  &  fpccialiccr  reuocatum  cffc.  Alioqui  paulattm  cb  vfquc  abfurdi 
progrcdiemur ,  vt  dicamus  rcuocato  priorc  tcftamcnto  pcr  poft  crius ,  ctiafi 
nuiia  in  priorc  tucrit  claufula  dcrogatoria  ,  nilul  camctl  reuocacuin  hiilTc  ti 
non  inftitutiones  quoq,  6c  lcgata  &  cztcra  omnia  rcuocctur,  quz  priorc  tc  - 
fcarocnto  contincbantur.  Nam  fccunduSocini  fcntcntia  lacilccuiuisliccbit 
cauillari  rcuocatu  quidc  cffc  tcftamctu,  fcd  tot  fuiffc  tcftamcta  quot  fucruut 
difpofitioncs  inpriorcillotcftaiiicto,idcbq,  nonta  tcfumcti  qiumtcfu- 
nicntot  u  rcuocationc  ficri  dcbuilTc.Qiibd  ii  vcru  cft  &  omncs  fatentur,  re- 
uocato  teftamcto  nihil  aliud  cxigi  vt  omnia  quz  in  eo  cotincntur,  rcuocara 
intcliigantur,  cofaltj  cafu  qHonullafitintciuincto  claufuladerogatorij, 
quidni  cad6  rationc  fatcbiraur  claufuia  dcrogatoria  fi  qua  in  co  tcftamSto  rc 
uocato  adfcnpta  lit,rcuo£Jtu  quoq;  intelligi  dcbcrcjCur.n.potitior  clTe  de- 
bcat,quam  legau,&  cztcra  in  codctcftarnentocontcnu ,  fiue  fingula  pro 
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vnuis  teftamenti  pirtibus  accipias  ,  fiuc  pro  totidcm  tcftamcnris  npararirr' 
Vnn  quod  in  priorc  tcftamento  adicfta  fit ,  vd  non  lit  daufula  dcrogato- 
fia,  ad  id  tanuim  piodtili  poteft  vt  rcuoc  uo  priorc  tcftamcnto  ipfai  ctiam 
daufuU  rlcro^atoria ,  <i  qua  inLTtafuit ,  rcuocata  dici  dcbcat,  quarunulla 
fuilfct  vtiqucrcuocart  nonpotuiAer.  At  non  etiamvi  iinpcdiat  reuocario- 
BCtntcftamcnti  ncipfa  quoquc  h.iml  cum  tcftamcnto  rcuocata  vidcatur. 
Ita Cnim  ticrct  vtpri-.is  tcftamcntnm  quodalioqut  pcrfccundum  forct  ipfo 
iurc  reuocatuai  dctcndcrctur ,  vircfque  luas  acctpcrct  cx  c'auiula  dcrogato- 
ri.i.qnr  taincn  i pla  peadeat  accftamcnto.  Atqui  ita  vt  pnncipalc  connrma- 
rctuf  pcr  KCclf>;  ni  n,A'  totum  pcr  partcm:qucomnia  quainabfurda  fintfi 
Inrcconfultnsconfitla  nns,  ioccbit  fatts  ratiocinatioPapinianiin  Lqtudptr 
mmnus.\o.\^.dt  tur.codtcill.fi-  Pault  tn  l.tx puptU4ri.44.it  vulg.fjrpupJtAft. 
Ncc  \d  rcm  pcrtincbtt  li  quts  obiiciat  claufulam  dcrogatoriara  non  camum 
poffc  coniidcrtrt  tanquam  partctiudtamcnti,fcdctiamquafiproteitatio- 
ncm  quandam  prnsr.bulam  qui  dcdarct  voluntatcm  cV  cnnfcnfum  inpo- 
fteriorc  tcftamcnto  dccffc.   Stc  vcro  confidcratam  non  cifc  nccclfarium  vr 
pciuicat  a  tcit.nncnro ,  CUm  pofsitprotcftatio  ficri  &:  plcrunqicominodAh- 
Ctiam  cxtratcftamcnnnn.  Nam  rcfpondco  illa  ctiam  qux  cxtia  rcftamc  n  - 
tum  ficri  potucruntli  inrcftamcntofa*5ta  lint,  ncccilaribcorrncrecVreiio- 
cari,rcuocato  alttcVve  conventc  tcftamcnto ,  vt  ccrncrc  cft  in  fidckommif- 
ItVjua*  ccrtun  eft     ab  mtcftuo  rdinqui  pollc:&  tamcn  cum  intcftamcn- 
to  rclicta  fiintfi  tcftamcnnim  corntat  Hnullomodo  dcbcri  niii  a  legitimis 
fiicccnoribui  hxcumrc^cmil.^tntritltttT.i^.^.txttjiitmuuit.T).  de  fidtitJt- 
tttt.l.i.Cttd  i.t*  tfuam.  \4.Cdefidett.  qtua  qutfquis  fidcicomrniftum in  te- 
ftamcnto  fimplicitcr  rclinquit  vidcmtr  >d  aiiimo  a^itarcvt  ita  dcnium  velir 
illud  v.ilcrc  li  tcftamentnm  quoque  valcat  t.(iturt.\i.  dt  Lgtt .  j.  Prarpolte- 
rum  igiturcft  ac  proindcriJiculuin  dicerc,  ImpcJtri  rcuocationem  prioris 
teftamenti  obclaufulam  dcrogatoriam  in  co  appofitam»cum  prius  cltc  de>- 
beu  vt  tcftauiciitum  nnn  lic  rcuocatum  ,  quam  vt  dtufula  dcrogatoria  in  i- 
pfo  aJfcripta  dcbeat  aliqui  J  opcrart.Sed  illud  cuidcntius  abfurdum ,  diccre 
Non  p.xnitcrctcftatorcm  fpccialircrprioris  voluntatis,cilmcxprcfsimeum 
poenitct  priorts  tcftamenti, Atjt  n>  >n  pcenitcrc  illum  prioris  tcftatncnti,cu  :n 
poftcrius  conilit,quod  lit  iurcpcrfettum.Naui  vcl  nccclTc  cft,vt  putet  pof- 
fc  qucm  dcccJcrc  cum  pluribos  tcftamcntif  ,  quod  umcn  neqoidcmcx 
claufnla  derdgatoril  Colligi  potcfl  ,  quippc  quxfiipponit  nonmfi  vuum  te- 
rtamcntum  vaUrc  poftc»Vel  vtpoftcrius  tcltamcntum  condcndo  follcnni- 
tcr,il1ud:ttnamicftcnon  modo  tcftibus,(cd  ctiam  lcgibus  :  quorum  ncurrii 
fane  lcx  fcrrc  potcft  ,  qux  ta:  ncn  fola  bac  in  rc  confulenda  clt,  cnm  fola  tn- 
buat  &  t  n  J  u  1  gcat tus teftandi.  Incoquc  nianifcftacftdirfcrcntixratiointer 
claufulam  dcrogaronam  poftcrioril  Icgatt  in  codcm  tcftamcnto  rclidi  6t 
claululam  dcrogatoriam  poftcrioris  teftamcntt,  vt  fuperiorc  DcaaJc  often- 
dimus,quia  non  licut  potcft  in  codem  tcftamcnto  cidem  farpius  icgari ,  plu- 
raquc  lcg.ita  iti  eodem  teftamento  relinqui  in  fpccic  dJ.fi q «w.Ita  poteft  fic- 
ri  vt  qius  dcccifat  cum  duobus  tcftamcntis.  Proindc  mirum  non  eft  quod 
nos  VOlumuS)  cttam  admilfo  co  quod  intcrpretcs  putant  &  nos  negamus,  vt 
tlaufula  poitcrioris  lcgati  dcrogatoiia  fpcciairtcr  &  cxprefsim  rcuocanda 
4ti  Nonidcocamcu  hcri  corucqucns  vt  cUufuLun  poftcriorii  ccfhmen- 
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ii  dci ogatorii  fpccialircT  in  poftcriore  rtuocari  oporrcar.ctrm  crtra  vlla  fpe  - 
cialemcxprcfnunecn  rctiocctur  fat:s  per  ipftus  tcftimtnc:  pnoris,  rcuoca- 
tioncm,tcftamcntum  vcro  prius  per  poftcVitis.  Cunduu.imus  igicur  ad  rc-< 
uocindum  ceftamentnm  pt  tus  m  quo  talis  claufuia  infcrta  fuct  it,nou  modo 
fufficcrc  gentraltm  rcuocationcrm ,  fcdncque  ncccfTirtam  tllam  efil,fufh- 
ctcnte  fola poftcrioris  teftaincnti  potcftate  proptcr  coniunctam  ittril  au- 
torttatcm  :  Ncc  quicquam  rcfcrrc  quibus  vcrbis  claufula  dcrogatoria  con- 
ccfta  fit:  Ncc  rurius  an  vnum  tcttamemum  prxcclfcrit  an  plura.  Adcoque 
ncc  an  tn  poftcriorc  tcftamcnto  ticta  fit  aliqoamcnciopnoii»,  annull». 
Qupd  G  adimftb  intcrprcmni  crrore  tatcamur  daufulaiu  dcrogatoriam  po» 
ftcrioris  tcdamciiti  alicuius  cffc  pondcris,  vt  cxpreGc  illam  rcuocari  opor- 
teat,  hoc  falccin  alTccuti  vukulur  vc  um  apparcat  gcscralernquamlibct  re- 
uocationcm  lutficctc,  ncc  fpcctalc-mrcquui.  Nam  li  nuliainrcqiiin  proba 
uiuius,  multo  magis  probatumrclinqoitur  furticcre  gcncralcm.  Nccuic- 
mcuct  miod  Socinus  obt  cit  cx  U^.u^.mftr.  D.*i  Itg.  Qvntl.it f*lf.  vt  pro- 
bel  aJiud  cUc  oiihrn  au  uitamcuturn  abquodgciicr.t!itcr,quod  tituitm 
vnafubftriptioiKcontuiuunturoiuniaqucciicqiJc  tcftaancnto  continentur. 
Aliud  vcro  confirman  tpectaiitcr  aliqu  td  quod  tn  co  conttncatur ,. pcr  fpc- 
tijlcm  fciln.cc  fubfcriptumcm  :    lnfcrcns  cx  co ,  pari  rationc  gencral  m 
tdlamcnti  Jcrogationcm  &c  rcprobattoruin  dici  dcbcrc ,  cum  tcftamcn- 
tum  ipfum rcuocarur  6c  gcncrahtcromnu  in  eo  contcnta,  Spcctalcoi  ve- 
tbfiquid  c*  nsquarin  tcltamcnto  conuncntur  fpecialitcr  rcuocctur.  Et- 
cnitn  tefpondco  non  eandcni  clfc  hac  partc  adprobandi  &  reuocandt  telb- 
/iicntirationcm.    Adprobationein  tcluincntigcncrali.'iu  nonfcmpcr  fuf- 
f  cerc  fcd  mtcidiiui  fpcculrm  rcquin ,  vt  in  fpcctc  ittl  J.witr ,  cam  cxtra- 
ncus  fibi aliquid  in altcxtui  teftamcnto  adfcnpiit .  quia  ricri  tacilc  potcft,vt 
rocorciiquo  iubftftcnte  tcftamento,  illatamcn  claufula  faJfa  fit  pcr  qtiarn 
fibt  etrrancus  adfci  i;>tic,quo:nodo  illam  pr  0  falfa  habct  lc>.  Cr.rndia,  fi  noa 
fpcculi  adprobauonc  fufpicio  itta  talti  purgctur.  Atticrinunquampcv 
tcft,  vtreuocatogcnciaiiter tcftamcnto  ,  nonctumicuocata  intclligantur 
oibiiw  ,  quar  tn  tcllamnitorucrantconftiwta.quiaticcitamentum  ipfutn 
non  vaicc  ptoptcr  reuocationcm  ,  nihil  quoque  valcrc  potcft  corumoin- 
^jium  quar  co  tcftamcntoconttncntur.  Quid  crgo  potcft  prodclic>lpccia- 
iitcr  rruocari  daufulam  dcrogaroriam,aut  qua  rationc  potctt  nccclfaria  vt- 

ti'  n  taits  rcuocatto  fpcciaiic ,  fi  tcftamcotura  ipfum  ipccialitcr  ncdutn 
Ttrr-    gcncralitcr  retiocacum  proponatur ,  pcr  poftcriut  tcftamcn- 
•tom ,  *n  quo  prarfcrtim  ajij  tWrui(hcrcdcj>  iufuu- 
u  f  qulin  qui  fucrant  in 
pnorttf 
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ERROR  SECVNDVS. 

Si  infecmdo  leftamftiio  afpfftrA/it  cUufuU ,  non  obffdnte  uU  leftAmenli 
m*nH  laiit  tAbeVtonis  recepto  ,  rfr  de  altts  c*fibus.£t  adl. 
fanctmut \de  icHam. 

A  b  v  i  t  hic  cafus  diflcmicntcs  nobiliores  intcrprctci Ac* 
tolus  cnim  i.l  leg.fi  ^un  tn pnnctpto  num.i.dt  /<g<«r.»,.puratnon 

fufticcTc  huiulmodi  rcuocationcm.  Nifi  daufula  dcrogitoru 
m  priore  tcftamcnto  pofita  timplicitcr  fticrit  concepta  in  hunc 
niodnin,  ft  dlmdteiletmenmm  fecero  nole  vaUre,  nullis  aliii  vcrbis  addjtic 
qux  hccre  dcbcanr ,  vtfpecialion  opus  lit  rcuocationc.  Baldus  vcro  tnflg. 
btmtnum.  Cod.  de  Ugtb.  fufrtccrc  omni  catu  talcm  reuocationcm  tanquam 
quxfatis  fpccialis  lit  hoc  iplo  quod  tam  fpccificam  habct  rclarioncni  ad 
pru's  tcftamcntum  :  quain  fcntentiam  alij  quoquc  lccuti  fimtquosrcfcrt 
Socin.  ad  leg.fi  mthi  tj  ttbi.n.§.in  ltgatts.nHrt,er.e).de  Ugat.i.  Ipfcvero  vjN 
dc  dttbids,  i]uod  iis  cucnirc  occciiccftqtiia  uiris  ratione  aberraiKcs  fiu- 
Ctuant  i«  errorc ,  non  facilepotcft  Jcccrncre  in  quam  partcrnpropenfior 
efic  dcbc.it.  Att  cnim  confidcranr!um  clll-  quod  aut  volumus  fccundum  tc- 
iUmciitum  prxualcrc ,  quaft  appofita  lit  fumcicns  clatifula  rcuocatoriihoc 
ipfo  qttod  faita  cft  relatio  fpcctrica  a.l  prius  tcftamcnrum.    Et  hoc»  inquit» 
cft  falfum.qtiia  chcitur  cfTc  pcncralis  non  fpccialis.  Aut  volumas  dicere  fe* 
cimdiim  tcttimuvum  prxualcrc  ,  quali  mnc  dicatur  clarc  conftarc  de  men- 
tetcftatoris  cx  coquia  mtiltum  fpcciiice'  rctulitfe  adccrtum  tcftamcntura 
inami  cerritabelUottivcnnfcriptum.  Ertuncfoml  nonclletabfurdumdicc- 
rc »  qnod  lccunduu  prjrmlcrer,  quia,inquir,ifta  cft  vna  maxima  in  hac  ma- 
tcria  lccundnm  Doctotcii  tjcod  vbi  poluimus  conicfturareteftatorcm  »o- 
IjilVc  fccundtim  rrfia  i.cntum  v.ucrc  nr>n  curamus  qualitcr  claufiila  rcuo- 
catotil  appofiri  fucrit.Itaquc  vt  uilnl  concludat,h^c  vnum  concf  udtt,  quod 
h'idic  Dr>rrorbiisnoltrts  rrcqticntifsimum  tfr,Eflcrcm  hanccx  cammnn- 
mcro  qnas  arbitrarias  vocanr,  5f  in  h.ic  qiixftione  pofii  iudiceni  ci  varm 
circunftainfis  alicpianJ.»  in  vnam  ,  altquando  ru  .iRcram  partcr»  mooerv 
tircunftantijautcm  quz  indiscm  mirimc  dcbeantmouerc,  vt  profccon- 
do  tcftamcnto  proniiiicia,  u:\tj  ca  qux  idcm  Socin.traJit  nmm.te.rf  fta». 
hx ponfifmttni  lunt.    Sitnter  primum  &  fccundum  tfftamcntmn  inttr- 
rcucrit  decenrriuiT .  Y-.t  Ug.anetmm  uy.vbi  'Bald.ejr  Alf  .Qod.de  ttflam.  qux 
induxit  vt  prius  tctla;iicnt-.i.n  qn.uutus  pcrfectum  tollaturpcrpoftcriusc- 
tiaui  impcrfcctum  tam  ct  u>nti*9ria  voluntate  qnim  cs  curfu  tcmporali| 
quamquain  nulla  ibi  uicnrio  fit  claufulx  Jcrogatoriar  inpriorc  tcftamcnto 
wpoUtte>Vt  ncc  alio  vllo  t.iris  ioco.ltctn  fi  poft  priu  0  &:  antc  fecundumtc- 
ftamcntum  mti  rucncrint  graucs  inimicitix  intcr  tcftatorc#5f  hcrcdcm  in 
•  t^it jtiu-nto  infti:iinitn.<rg./.j.iw  fin.  D.dradtm.  U^At.l.tn c*»ftrmAif~ 
d%.S.l.vn/uAtem.  to.  D.  de  Utifirm.  tutor.  Itcmfimagna  litadfcciio  tcftato- 
i ii  crga  pcrfotiain  iu  poftcrioic  tcftamento  fcriptam.Ex  Bal  Jo  in  Ifg.  fi  »*- 
rt.fod.de  rnanum.te/idm.  Rurfum  li  uftator  in  fccundo  tcftamcnto  dixc- 
rjt  vcllcfc  fccunJjm  tcftamcntum  omnino  valcrc ,  Sc  quod  in  co  conten- 
ta/bruantur  cffccahim,  luxta  opmioncm  Baldi  ftnfii  i^G.mttp.  Rcpcritrr 
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epod  quidara  duntAA*  vbiattpcrwdcbcK:cneac<irpcaaiitcrteftatorex- 
prcfsiifct  de  daufuia  derogatoria  cu.n  mhilalnid  rcq,nr.itur  vb.conftare 
potcft  dc  mente  tcflatom.  Ex  traditis  per  Iotn.  Andr.m  trtp.x.dc  tonflu  ,« 
6.Poftremo fi tcltator tn fccundo tcftamcnto dixcrit vclJc fc lllud  etfcpn 
cifum.  Nain&Focvcrbumvolunt  notln  habcrc  vtm  clauful*  dcrocato- 
ri* ,  fecut.  lacob.  dc  Arct-in  /cg. imnci  pepul*.dt  tur.^bb*  ,nc„p 

€x  ptrtc.de  rtfcript.  Jonnn.  Andr.  in  cnp.  I.  ttdjin.de  cxctff prtUt.Ub  6  Ee» 
vcro  ficut  ommbtts  iftis  caJ.bus  in  qu.bus  fatcntur  n.jftri  tcftamcnrum 
poltcnus  valac  cutn  tpt.s  fcnuo ,  quia  ncc  al.ud  ientircm  ettamfi  cx  fuoraJ 
dtttts  omnibus  c.rcunftanti.s  quaru.n  al.quam  ipli  rcqu.runt.nulla  nror- 
lustntcrucnirct.  lu  non  poilum  taccrcquinridicuium  cffc  putcmdubiu- 
n.  An  m  calpccicqua.u  propoiuimus  prxualcrc dcbcat  ommmodono- 
Itcrius  tcia.nentum.   Qu.dm  cnim  prarualcat  ctiam  fccundum  ipfas  mtcr- 
prctum  tradiuoncs  cQ.n  um  aperta  iit  Jioc  caiu  rcuocatio,  &  tam  fncci- 
lica  pnons  tcftamcnu,  pcr  dclignationcm  pcrlon*  ubcJhon.s  cuitcfta- 
mcntumcxccp.t  ?  Aut  qu.s  tunc  dub.tat.on.  Jocus  rchnqu.tur  an  tcftator 
Jcnfcnt  de  eo  tcftamaito  rcuocando  /    Ncquc  rurfus  vidco  quomodo 
potsmt  uta  ftat  c , qu*  tamcn  Socinus  &  aiij  pro  compat.bthbus  habcnt,  vti 
non  modo  tcltamcntu.n  prius  Icd  iplam  quoquc  daufuJam  dcrog.ito- 
riam  irt  teftamcnto  tllo  pnore  appolTtam  ipcciai.tcr  rcuocari  onortcat. 
Et  vt  fumciat  conftare  de  mcntc  tcftitoris ,  qudd  vcht  fccunduin  tcfta- 
mcntumvalerc.  An  noncnuufcmpcr  conftat & quidc.n  clarifMmc.quo- 
tw^tcnustclta:.,cntum;urcpcrtcdumcft  cum  nullomodo  hcti  quea- 
VtfoMftat  vtruuiquc  tcftamcntuin,  aut  vt  noncx  iur.s  rat.onc  prius  tcfta-' 
memuni  per  poftcrtus  pcrieitumcutrutur  ,  cttamfi  nulUprorfus  faetaut 
mcntio  pnoris  tclumcnti  r  Quanto  magis  crgo  li  cxprcisi,,,  f.uc fpcc.al,- 
ous  iuK  gcncraJtbt.s  tantum  vcrbts  fucrit  rcuocatu.n  ?  Aut  li  hoc  ouo 
quc  cafuvoluntas.upollcii.rc  tcftamcr.to  dcclTe  intclligitur  Proptcr  Pt  x~ 
ccdcnt.s  cJaufutr  dcrogaton*  potcftatem ,  qu.d  obfircro prodcllc  Potcit  ad 
Poltcnus  tcftamcntum  coni.nnandum  quod  tcftator  d.xcrit  vcfie  lc  .1 
Jud  prxcilumcllc  ,  aut  omnino  vaJcrc  &  quod  in  co  contenta  etfcftum 
lornanrur/  Cur  non  cnim  pcr.ndc  liCcat  diccrc  in  iis  poltcnotts  tcllamcn- 
ti  verbis  non  inimis  qua.n  incxtcris  dccffc  voluntatcm  (i  claufula  dcro 
gator.a  non  l,t  Ipccuhtcr  rcuocata  /  Aut  quis  tcftatorcft  qu.  non  Pcrm- 
dc  crcdcndus  l.t  ullc ,  u  poftcrius  fuum  tcftamcimm,  vaJcat  &Ibrua- 
tur  crlcctum  ctiam  cum  dcconihil  cauit  .  atquccun,  cxprcfs.m  &fpc 
calitcr  ,d  dixit.  An  furtc  quifquam  cft  tan,  Ilultus  &  ndiculusqui  t  JL 
mentum  follcn.iitcr  pcihcut  idco  u,m,.u,vt  nihd  agar.Quid  vcra .  vnuuam 
tt  vcl  agcticriois  quiinrcu.n  folJcnni,  ratn  ItonorT.ica  htftriouc,,, 
vditagaedu,nh..gIticagcrc,cftatorcn1.  Qubd  fi  quai.dofccundumtc- 
ftamcnttirafaaumcftcoramPrincipc  vcIcor*n  iud.ee  ,  onu.es  confc, 
uunt  tolli  pn.num  Pcr  lccundum.vt  BahLAlcx.&  ahj  nou.it  111  d$G  lec/mn 
ttmm  ,  qum  coram  iud.ee  ac  foniiis  cpram  Principc  prxliimatur  cclla  * 
reomms  fufpiao  macbinationis ,  &  imprdiionis,  vttrac^tSocinAfl 
$.  m  /rg"*.  nntncr.  „  cx  leg.  i.  Ccd.dc  pr<d.  cnrMb.  ,o.  quidni  eadc.n  erit 
poteftas&autoriuslegis  qtu  Pt  incipisvci  lud.cis  ,  cu.n  n.iiprxfe.itcJc- 
gc &  fuas  follcnuiutcs  adhibcnte  tefta.ncntu  ticr.  »6  PoJsil.Q.,amub  ei.tm 
hjsiacodaflerat  a  »udicc  &  a  Principe  quod  nequcvidct  iKqucvidctux. 

Tt  iiij 


6$  ANT.  i-ABRl  DE  ERROR.  PRAGMAT. 
vt  prxfcntcm  vim  vei  doltnn ,  aut  impcdire  autcocrcerc  poflir  |  ln  non  «* 
ntcn  rq<ic fjnScicnterconfulittcftatori ,  nequo  temporc  tcftatur vimvl- 
'am  dolnmue  piti  poffit  ciim  iubotadeife  fcptcm  teftes,  mafeulos,  pubcres» 
&  ciues  Ronrnnos.  qui  vnicocontextu  tcftamentuin  rieri  vidcant,  ncquc 
quicquam  fe  przfentibus,  aut  vi  aut  dolo  malo  ficri  pattantur/  Nam  fic  ob 
cam  caufam  conftitutum  eft,  vt  tcftcs,qui  Ul  tcftamcnto  proptcr  follcnnira 
tcm  tdhHbcntur  >  durare  dcbeant  doncc  fuprema  contcftatio  peragatur,  vt 
Vlpianus  fcribit  in  l.^mtej}*meitt9.  XOi  %.<jrvettres.  D.  7*1  te/ttnnent.  fsetr. 
fff,  Vtc  fcilicct  dabitari  poffit  in  toio  illo  aciu  tcftandi ,  qui  vnicu*  &  indi- 
uiduuscft  niliil  mtcrucniifc  quod  a  lcgtb-.is  bonifuc  monbus  abborrcat. 
Adco  vt  fi  vcl  vnus  ci  tclhbus  co  in  loco  vbi  tcftamcntum  faclum  eft  inui- 
tul  detcntus  (it ,  non  valeai  teftamcntuin  dtti.t.  tjut  teftsmeiut.f.vitim.  quia 
lex  nontantum  tcft.iroiis,  fcd  tCfttum  quoque  liberain  vult  cflt  voluata- 
tcm.  DiccspoiTeiacilc  contingere  vt  interueniat  vis&dolusantefactum 
tcfbnicntuin ,  hcct  noirintcruciiiat  in  aAu  ipfo  tcftandi,5t  corain  tcftibut. 
Incam  vcrb  rcm  comparitu.ii  cflc  vfuin  claufulxderogatoh*  >  vticprr- 
muntat  telhtor  sdoerius  traudcs  vcl  blanditias ,  quas  (ibi  vel  ab  aduerfanis. 
vcl  ab  amicis  aut  COnCmguineis  timet.  At  cgo  cadcm  rattonc  comendaiiw 
Ncquc  illud  teftaincnttim  poftcrius  dcberc  prxualcrc  quod  ttctum  fitco- 
rara  iudicc vcl Princtpc,li  111  priorc (iicrat  •  tw'  1  r.  1  4 dcrogatoria^quo- 
iuam  prxfentia  iudku  vcl  Pi  mcipis ,  cxcludit  quidcm  fufpicloncm  omnem 
priftntisdoli,  nictufucncqnicqttam  prxfcntc  Principe  vcl  ludice  dolo 
tiul^,  aut  pcr  vitu  ir.utu  r,iu  t.utum  vidcatur,  [quttn  in  rcm  folct etiam 

lufficerc  prarftntia  xenicatomU^r^nfiiQi^mm.^.C.de  rranfstl.  quidni  cnun 
nicrtomagis  pra-lentia  fcptcm  tcftiutu  in  teftamcnto  adhibitorum  ,qui  w 
pluitunVti  exatiucioribuscligi  folent  ]  tcd  noncxdudit  vira  velrraudcrn, 
ijuxiincmcncrit  antcqtum  ad  mdicem  vcl  ad  Principemiretur,  quantio- 
quidtm  codem  dolo  muiuicquo  quis  .id  iudiccm  vci ad  Principcm ireco- 
gitttr ,  vt  conf  i  voluntatem  fuam  tcftctur ,  ctiam  prohibctur  ne  apud  iudi- 
(i  rn  YcJPrinripcm  audeat  conqucridcdoloillo,  mctuuclibi iiUto.curo 
la.it  uon  poflfc  iibt  (uupcradeiTc  iiuliccm  vcl  Phncipem  advim  fraadiemac 
artcndam ,  qnatii  abahts  libttinicr.  Non  i^itiir  maior  ratio  cft,vt claaful* 
dcroprori*  fptcialis  rcuocatio  ncccJiariant  in  eo  poftchorc  reftamemo, 
«juod  (olkiinitcr  fkcram  (it  curam  fcptein  tcfttbus  qui  lcgis,  tottnfquepo- 
puli  inaicftatcm  rcpreTcntam ,  quam  inco  quodoram  iudice  vcl  Prmctpc 
laAum  proponittir.  Scd  &  hitciprctibiisnoftrisilludvalde  obftat,  quod 
um  diximus  cos  K.tcri  poft  Baldum  ad  d*Q.  Lfnnctmm*.  CJaufuIe.  deroga- 
toricrcuocationcm  fpccialc  .1  nccciraham  non  clTc,  li  fecundum  tcftamcn- 
tutn  Udvm  fit  intcgm  dcccnnir.  poft  primum.  Ncc  emm  Iuftituani  con- 
ftitutioin  dic7././-iiiri«/i#.vllairtribirit  vi:n  poftchori  tclbmero poft  tranf- 
rurfioncin ,  vt  ipfc  loquitur  dccennrj  faAo ,  nifi  quantam  ipfo  turc  haberct 
poftcrius  tciamentum  ,  quodritrfav  tum  pcrfccruuique  cnct  fcqucnti  dic 
poltprius.vtcxlc^is  verbis .ipparet.  Frgo  fi claufula  derogatoha  inpho- 
NKHamentoappofitanon  niipcditpolicrt.istcftamcntumcriam  pcrquod 
notilucrit  fpccialitcr  reuocata,  fi  fiJnm  illud  fitpoftdecennium,  ncqjc 
impcdtct  aliud  poftcrius  quodhbct  quocunquetcmpore  factum  dimirao- 
doiurcpcrfcctum.  Neqne  rcfpondcn  pro  interpretibus  poteft,  Iuftmu- 
•iconltKutioncmfquigariic  tc/taincotujn  poficritis  cywd  itvo  pcrfcclum 
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DECAD.  XXXVI  !1.  ERROrR  II. 
fit,  tcftamano  mipcrfcfto  quod  conditum  fi:  poftlapfumdcccnnikfedfi 
teftamcntum  fccundmn  CnSc  iurc  pcrfcctum,  X:  prartci ca  lapfu  dcccnnij  fe- 
uorabtlc,  zquumefle  vtin  hocpiusuirn  hahcat  qium  aliud  tcitamciuufu 
pcrfciftum  quodlibct,vt  cirravllam  fpccialcui  rcuocitioncm  poffitprius  tc» 
ftamciitum  cucrtcrr,  quod  priorcm  claufulam  dcrogatoriam  habcbatiNaia 
replicabo » iitttno  vere»  non  poflcmaiorcm  cflc  fauorcm  tcflatncrui  fiomdt 
pcrtcat  poft  upfum  dccenuiuui ,  quim  cius  qnod  ficrit  pcrlc^um  aJtcro, 
auttcnio  dicpoft  piMiunr.fiquidcm  tcftamcnto  pcrfcc"to,«eqiacpcifc  tiu» 
aliud,  ncque  proindc  rauorabilius  vlluin  inrclligi  potcft,  prarfcrtitn  vcro  cv 
folo  lapfu  rcmporis,cum  c  conrrario,  quo  antiquius  clt  ptmiutn  tcftamcn- 
tum  cofauorabilius  vidcri  dchcat ,  li  nulla  cius  NUOjCanai  CluCl  IKNU  prcv 
betur  cmeriiflc.  Qiianquam  ncc  caufam  rcuocandi  rcfumcnti  aliquam  £i- 
pcrucndlc  fatis  clt,vt  dcbcat  habcrt  pro  reuocato,quia  non  cf  t  tcftamcncum 
catcantm  rerum  generc  quz  nuda  voluntatcaut  conftiuu  poflmr  aittrcuo- 
catuLptnntt.f.vU.D.dt  btnor.p»jf.ftcund.t*bkl.f.pet>ult.  fnfttt.ymb.  rntd.  tt- 
fitrmtnt.ir.ftrm.  multominuscx  fola  conicctura  nuitatx  voluiitat:s,inducli 
ei  inimiciuuquxfupcrucncmnt:  quamuisfufficcrcnt  iliz  aJ  mduccndaia 
taoum  hrgati  vcl  ridcicommilli  adcmptioncm.  diEl.l.'y§.vlt.(!r  L\.  D.dt* 
dtm.ltgm.  At  ncque  in  tota  illa  Iuftinuni  conftttutionc  vcibum  vllum  cft, 
cx  quo  poflit  colligi  id  cgiifc  luihnianum ,  vt  pofteriori  tcftarpento cJaufit- 
lamtacttani  mcflc  vclit  ad  prions  tcfta  ncnti  rcuocationem.  Maximcve- 
tbG  ponas  in  priorc  rcftamcnro  adclfc  claufuJam  dcrogatoriam,  quc  aliquo 
cafu  vcl  tcmporc  dcbucnt  habcrc  cftcdum.  Qaod  cnnnhodic  pollci  ms 
tcfhmcntum  teclum  poft  dccennium  ctiam  mir.as  follcnnitcr ,  tollit  pnus, 
nonHtcxpotcftatcvltimcvolunutis  tanquam  reuocatori^,  fcd  fola  potc- 
ftate  conftitutionu  Iuftinianez  queinuiu  lurifprudcntia  nouum  hociui 
induxit.  Cum  ergo  ea  conftitutio  non  loquatur  dc  tcflamcnto  foliennitcr 
fafto  poft  rlcccnnium  ,  qma  ncc  indigcbat  vlla  conftitutione  nouatcfta- 
nicntum  Ulc  »vt  primum  tcftaiucntum  quantumuis  follcnnc  rumpcrct  ipfo 
iure :  nftiil  caufj  cftcur  finc  Icgc  dcbcamus  faucre  teftamcntis  fccundis  poft 
dcccnnium  ritc  tactts  potiusquain  cjtcris  antc  dccenivum  hcnc  oidina- 
tis.  Illud  vcibadhuc  abluidius  cft  iis  nos  faucrc  quuitumad  induccndam 
wcitam  claululam  rctiocacorum,  clauful^  dcrogatorif  in  priOrc  tcfumcnto 
contentc ,  CUOl  in  ipfo  ctiam  lcgis  cafu  ,  hoc  cft ,  poftcriorc  tcftamcnto  exi- 
ftcntc  impcrfeifto.nihUulcaluftiniano  conftitutnm  rcpcriatur.  Poteftfa- 
nc  lapfus  deccnni)  prodeflc ad  impedicndum crf&ftum  claufulz  dcrogato- 
rurin  pnorc  tcftaciento  adhibitz*  Eo  pr^tcxtu  quod  pcr  iapfum  dccen  - 
ni)  obhuionis  preJumptio  mJucmir.-vt  notant  noftri  ad  l.ptrtgrr.q^,  I), 
sctfuir.pojcfi.  Scd  h^t  rationon  tam  indacit  uctu-n  rcuocationcm  ilajfule- 
dcrogaton^  [  quotnodo  cmm  tacitc  illain  rcuocaifc  vidcri  poteli  qui  ncc 
fayttfeepotnit  rcuocaic  proptcr  obliuionem/]  quam  tollit  cius  icuocan- 
4<  ncccflitatcin,  quoniain  arctarctur  quisaJ  impcjflibilc  li  Cogcicturcam 
claufulam  fpccialitcr  rcuocare,  cuius  nuilomodo  r.ieminiflcx,  Ueiiide  qurd 
/iex  ucto  proponatuv,  probcturquc  tcftatorcm  poftcrioris  ttftajnrnri  tcm- 
poie  non  tantumfuiirc  mcmcrcm  priori^ ,  led  ctiam  tliufulc  dcrogatt  r.r 
incoadfcrip'.c,quamumcn  non  rcuccauci  it  fpcctahtcr  jn  poucriorc/  Ccl-  • 
fabit  hoc  calu  fauor  tcmporis  qucd  ad  preTumptioncn:  obiicionis  mdu-  . 
(«g^am ,  qujufc;npct  ic  ui  cMnnibus  prclampuc>ccdit  probaiiom  veritatkt 
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EtYimen  a;quc  vcrw::j  ct it  iuxta  itttcrprcttim  fcntcntiam  > pcr  poftcriuste- 
ftamcntum  niillani  habcrts  cluufuiam  rcuocatoriam  ettcrlum  fuilfc  pmt$ 
quod  Inbclntdcrogitoriam.  Nimiram  proptcr  concurrcntcm  vt  illivo- 
lurrt  hpfum  dcccnnij  cnm  potcftatt  pcrfe&i  Bt  poftcrions  tcftamenti.  Non 
igitur  lolui  prrttxtus  obtiuionuqux  cs  dccennio  pr.rfumitur.probabtlun 
facerc  poteft  lunc  intcrprctum  fcntcntiam,  qur  rrcc  Iufttmani  contbtutio- 
nc  nuiia.nequc  alUvlhi  vc!  vc:crts,  vcl  noui  turis  lcgc  aiiiuu.uur.Aut  fi  lu- 
ftiniamtmid  cgiflcvolumwi  vt  poftcrius  teftamcntum  tacitam  intclhpatur 
habcic  claufulam «icrocatonr  rcuncatoriam .  cUffl  polt  dcccnuiuni  tactum 
cfl  foBcnnitvripcto  iiidiciri  inilii  qiiodium  lithac  dcrc  vcrbiim  in  totaco- 
ihtutioiu.aitt  ratt  >ncin  aliquam  adtcrri,curmimisiatiorabilc  fit  tcitjmcn- 
tum  iuiv  pcrfc.tum,c|-.tod  antccj  ia'n  quodrolt  dcccnniunitjvtum  lit.Illud 
lanc  m  n.ta  hac  quxftionc  fumuopcre  m  ittn  Juni  cft ,  quod  S  >cinus  cx  in- 
tcntionc.vt  ipfeloquirur  Doctoritm  Oinnium  n.»tat  d.num.iy  fu.nenJicllc 
banccondutioncrn  gcncraIcm»quod  ci  qmbufcunquc  conicfturis  iudici 
cotiilarc  polTct  quod  tcftator  Voluit  fccunduin  tcfumcntum  prrualere.tol- 
litnr  prirnuni ,  licit  fccundutnctiam  eflet  (implictaar  faftura  ,  quia  tora  hxc 
niateru  cft  fundata  in  prrfumptavoluntatc  tcftatoris.  In  quo  nccegodii- 
fcntio»nifi  quod  h  jc  amplius  volo»  Frullra  q  t.rri  ab  iis.  co«iccturas  rrortarz 
volunutis,vbi  ncque  in  rationc  lutis.ncquc  m  vcrbis  p  jftcrioristeftamcn- 
tivllaambignitascif ,  quominus  vulucnt  tcftator  ptius  tcftatncntum  per 
pollcrius  rcuocanJdllt  *ut  tUt.  ij.  f.i.de  /<£4/.t.  abfurdumquc  clfe  plus  liac 
iarctribuiconiccttirisctiainaliunJe<Ji»m  atcluuicnto  tpfo  | 
tubuaturcxprcfli-'.  iV  difertts  vcrbis  potlcriuristcftamcnti. 
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ERROR  TERTIVS. 

De  teflAmento  ptr  vim  vel  dilum  ccndno  in  fa- 
uotem  dolefi. 

V  o  n  i  a  m  in  prxccdcntibus  diximus,vtclaufu]r  dcrocato- 
ria  potcftatCtTi  clidcrcmus ,  cuius  vfum  nol.ri  induxeruntad- 
ucrlus  mctum  ftttiin  doli,aut  httur^  coactionis  quam  libi  citiis 
timcat,vcl  ab  amicis,vcl  ab  aducrfariis :  valcrctcft.imcntttm  c- 
tiam  pcrvim  &  iinprc  (lioncin  tactum,  dummodofit  iollcnnc. 
J":x  coq;  apparcrc  nunquam  pollc  licri,vt  qui  lollcnnitcr  tcflatus  cft  audicn- 
dus  lit,li  dicat  tcftandi  vohmtatc  n  iibi  dciuillc  [is  cnimmaxtmc  auriicndus 
clTct.qui  fc  pcr  vnn  vcl  dolum  altcrms  coadtum  probarct,  vt  tcllarcair  ]  dc 
yionunc  dilputarccogimur.an  tcfumcnttim  valcat  quodfactum  litpcr  vim 
dolumucautcius  ipiii  s  cjui  hcrcs  iniiitutus  cft.a-.it  altcriuscuiuflibct.Nca- 
lioqui  oblciirum  pcr  oblcurius,adc6quc  quod  magis  turpc  cllct,filfutn  pcr 
lallius  probalfc  vidcamur.  Quanquain  cnim  communis  ca  cftnoftroru  fcn- 
tcmia  poft  Bart.ad  l.vlt.D.fi  quis  sltf.tefisrfrehit.vtl  #«g.(iuc  pcr  vim.fi  uc 
pcrdolumaltcnus  tcltari  quis  coactus  llt,aut  tcftamentum  mutarc  'rohibi- 
tus,valcrc nilitlomimh  ipfo  iurc tcftamentfi  ita  vt  adiri cx co hcrcdttas  pof- 
fitjfcd  IiercJjutcm  ab  inftitutis  tanquam  indtgnis  ablatamtlfco  applicari, 
cxdufu.  JIb  qui  li  tcibnjctitam  nuliuui  tajt»ui  cllct,ab  imcitato  vcturi  fuc- 

rant. 
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^'u^Tl^'  UmC°  T  C°ntri  ^  ha^odi  tcrtamcnta  rcr 
v»m  vcl  dolum  cxtorta  nulhus  omnino  crtc  momcnti.    Intcr  quos  la- 

lon  qucmrcrcn.&fccjuirurcxrcccntionbus  Irhfpan.s  fubtiliffinins  Tcr- 
nandus  Valqu.us.  $.  17.  nmmtr.^.  &  fi97.  vbi  contrariam  aliorum  ftn- 
IWWm ttm  muku wionibm contutat ,  &  iis  quidem  adquas  ncmo  huc- 
«fquc  rcfpondcnt,  vt  t*,dc.n  co.cludat  f.bi  camridaidam  potiusquam 
confutandam  vidcn.  Nos  contta,  qu,  Pro  commun.  non  tam  Ucrprc-tum 
Quam  prudcntum  opinioncpugnainus.quid  in  vtra-no;  r  irtcm  adfcrri  Pof- 
iK,v.dcamus.  Ac  primum  Pro  nob.s  illud  cu.dcntcr  lac.t.ouod  m.ibus  Lc* 
lurcconfult,  aut  Impcrarorc,  rraftant  dc  illo,  tjui  pcr  vi.n.vcl  pcr  dolu  pro~ 
h.bu.t auqucm  teftari ,  vcl  cocg.t,  fcmpcr  habent  cum  pro mJiqno,  Jenc- 
gantquc  c,a:tioncs  hcrcd.tar.as,  vt  locum  factant  fuW. , .  #  z./T  aHU 4/,- 
it/tAr.r,b,t.'D.c-  C. Quorum omnium  nih.l  dicipolfct,<i tcftarnetum tPfo 
lurc  non  valcrct.  Quas  cnin,  actioncs  habcrc  portct  cx  inutili  tc  ftamcnto  ts 
qu,  cllct  mit.tutusjS,  vcro  nullas  habcrct,  quanam  obltcro  cidctn  dcncffiu  i 
pollcnt  i  Prartorcnim  cuius  cftactioncs  conccdcrc  vcl  dcnc  garc  ,  infpedo 
nim.mm.urevctercquoaaionum&tbrmularu  impctrat.o  nonJum  crat 
fciblata  pcr  ColUntroi&:  Theodolij  lcgcs  qu(  cxtam  Olb  w.  C.dthrmul.Q- 
tmpttr.*a.fHU*tSx<Mu  non  al.as  aflioncs  coccdacpot.quim  quc  vd  ciuili. 
vcl  pretor.o,  ycl  laltc'  cxtraordinario  lurc  copetunt,  ,tancqv  alias  dcncem- 
Pnus  UqmJe  cft  vt  aclio  copctat.quavt  vcl  dctur  3  prctorcvcl  dcnoutur  Tt 
nrrfus,  quomodopoflct  hctcditas  autfcrr,  hacdibus  .u  ciufmodi  tcilamtto 
mlbtuns,  tanqiu  ind.gms,  qua  iph  nunqua  habu.iTcnti'  Ni  &  ob  ei  caufa.n 
rorusm.^^  tnd.gn.D.o-  C.llc .uc.piturab  intcrprctibusou.ribus 

&rcctc,vtqueindign«aurTc,uturomniaufco  applicttun  nimi.u  propterci 
9,  ca  necellc  cft  mdignu  pnmu  acquiri  e*  tcftamcnto.pcr  qua  acquilttione 
txundo  lemcl  lurc  iiloru,  qui  altoquin  crant  vcuturi  ab  intcllato ,  nihd  fu  - 
percft  quod  dc  ilhs  poftca  tradan  poffir,  aut cur  aliqui  iis  iniurii  faccrc  vi- 
dcn  hfcus  dcbeat,qui  nihil  f.bi  vindicat  mii  qirod  ipli  nunqra  rutrant  habi- 
turi,quippe  pcr  acquifmont  iani cx  teftamcnto  fafti cjcc!ui».Lrt  cnin,  vcnf- 
hma  &  pcrpctuxin  ommbus  prefcrtrm  ordinariis  intcrtatgru  fucccfllontbr.s 
rcgtila  .Jla  quam  &  lnrcrpmcs  noftri  cxtra  ccrtos  cafus  piobant.  Pcrfon.im 
que  a  fucccftioncfcmcl  cxdufa  fucrit  fcmpcr  ac  pcrpctuo  n.anct e  exclufam- 
nec  lanc  vlJus  cafus  cxctpicndus ciTa ,  fi  non  inductat  «ftcnt  hodic  quxdatn 
cxcjufioncs  tcmporanat  per  ftatuta  locorum  &  pcr  luraus  rcnunciationcs, 
quibushliepratlcrtimdotaut  cictudnntLir  i.parcntw„  intcftatoium  fucccf- 
honibus  fiuorc  mafculorum.&quandiu  nukuh  fupcrtrunt.dc  qiubus  Bait. 
idt.vU.D.MJSCTttijitl.  Itaquc  progrcifus  quidcnuit  a  f.icctrtionc  tcrt.ui 
ad fuccc/fiotiem  imcftat», antcq.tam  futccflio cxtcftamcnto  acquilita  ff. 
A;.D.yir^./#y2*wjwi!Afx/-»*.z/^  fanclcli 
•cxtcftamcnto  nunquau,  fueccdi  p.ouft  abintcftato,  ficuti  ncc  ricri  rcgrcf 
fiusifiKCcflioneintcftati  ad  fucccfllonan tcftati , ntfi cum  calex  htittcfta- 
mcnti,  vwnl.ftt}*iiU:%i.D.A\thtui.in(lii.    Cum  .g.tur  cxtcftamcnto 
ouod  pcr  vnn  dolu  nue  laciumcft,  adirt  poflTt  hcrcd:tas&  acquirt.vt  dci.t- 
dchcrcdt  tanquam  indigno  aufitrri  pofsit  &  lilco  npplicari  fatendmnnc- 
ceflatio  crt  valcrc  ipfo  iure  tcftamauum,  quoniam  mauJif.im  cft  odirl  p,f- 
lehcrcdiutcm  cx  cott •ftamcnto  <]uod  noi,  valcat,  ciim  lurcditarts  dcfatfc 
ien.pcr  pr^cdat  aditioncm.      4tUtM.  \y}.  de  vtibtr.pgtfmt.  Icx  autcm . 
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cuius  fotius  cAhtrcJjutem  dcfcrrc  ,  nunquam  dcfcrat  ex  co  tcrta:r,ento 
.  v>;iiu  maucrit  mor.cntc tcftatorc ,  ncc  rartus  eo«Hnii«*«* 
quni.  uft  wxi  tir.n  quod  ininus  follennitci  fachim  propomtur.*Vf./#jr  #<*»- 
«fj/rr.ij  ^.eid.m.  Ncc  rcfpnndcri  potcftquod  Valqutus  refponaet,  hg?» 
itUl  qux  aulfertmt  hcrcditatcin  fcriptis  hcrcdibus  tanquam  indignis  ,  ve 
eam  ipn!iccnt  nTco,  ii-.ic  tcftari  atium  quis  cocgcrit  liue  prohibucritad 
cuni  c  utltn  comtmdas  cflcmto  fint  illi  vcti  quidcinhereJes.fedaHoiure 
nuamcs  cotcftamento,  puti  liiidcm  illi  qutab  mtcflato  fucceliuri  eranr 
cocgcrint  tcftatorcm,  vthcrcdos  e">  llribctct  cum  alium  fcrtbere  vcllett 
quocjfuceflantcquoquccjiiu  tcftan.cnti  quod  iplt  pcr  vim  cvtorferinr, 
icmancnt  nihilon  in&s  htrcJcs  ftltcm  ab  intcflato,vt  prvinde po&k iut 
o  ;  iiiqu.iiti  tiiditi»ti%  «•tkiri  hctc.litas,qiia;n  ucqtic  cxtcftainciito  nc- 
i.iut jbintcftatolubcrcni,  li  vmi  non  fcciflcnt.  Nam  pofeft  quidem  bxc 
iiittr|  tu  tio  ni  toscjUcic  qur  jliqucm  ttftari  prohtbttcrunr,  liuc  tplitis  he- 
nvJit atcm ab  ii.tcltato  haciaiionc  confccuti  lint  tanqttam  lcgitimi  fucctf' 
iutCS,  fitic  cx  jIio  prforc  tcflaniiDtoquodimiiMttf.irii  htiflet  fi  prohibt- 
tiotcftandi  nulla  intCTUcniffcr.  At  non  potcft  cj  Jcre  in  eos  quiteftMOma. 
tcftari  COCgcrimt,  Noii  loltVn  quod  vixltt,  vt  hiv  coj&iopctc©sti*rqui 
noffint  fucccJtu  jU  mttftjto  cmn  nullo  ifli  epeam  tcftamentoadfocce- 
dcndiim  ,  poflitquc  iis  fuflicerc  li  prohibcanrtHbn  volcmetnncteftctun 
Vcritm  ct:am  quia  ratio  ntillj  cflct  ,vt  hcrcdibtts  fcriptts  auflcrrcjurun- 
quam  indignis  Iicrcditac  quam  Hon  habcicnt  quifi  fcrtpti  $t  «mcotcfta- 
mcnto,fcJtjnqtiam  lcgitiini&  ab  intcftato. Ibt  cnim ptenacflc debct  tbi 
dt-lictum  cft.  DcHcTum  jutcm  iftorum  nullutn  tuft  circa  fuccefsionem  \n- 
tciuti ,  fcd  taaitum  circa  fucaiTioncm  tefta'.r»cntjriam,cttm  teftatoremco- 
Ctndo,  vt  tclhtictur  tanto  magis  tcccrint  ncabinreflatohcrediusdcicm 
L>i  ffct ,  fcctita ;  rxfcrtim  cx  co  tcfr.itncnto  iditionc.  HicTcnus  crgo  punin 
Stbcnt  nc  lucruni  aliquod  cx  co  ttltj:iicntorctinercpofiint,non  ctiam,vt 
ns  tjnquani  lcgitinm  hcrcJibus  hcrcditas  juftcratur  ,  quippc  quatu  ncc 
ab  ictcttato  hahiiciim,  ncchabcrc  vnquJui  potucrint  a  quo  tcmporc  fi- 
bi  cam  cx  tcftamciito  acqtiifiuct uiit.  Quamqnam  It  omiffa  catifa  rcftainentt 
hticditJtcin  illam  ab  intcftato  pofsidcrc  vcllcnt,  vtfifcum  excludcrciit,  non 
utbcrtt  ca  rcs  haudi  cllc  lifco,  in  cuius  iniuriam  conflliuni  malum  quod 
-binitioiniiflcntiiiutjrcpofteaMonpotuiflciitiuxta  rcgulam  iuris  Ug.  nt- 
tna pei(/}  muijrt.  7«.  dt  rtgul.  tur.  Alioquin  clTct  irreptMsima  ilh  ratio  auf- 
fcrendxiis  ltt»:tinix  fucctflionis,  ouod  pjrrcmfamilias  pcr  vim  teftari  coc- 
gtflcnt  :  Nct  ahocafu  bona  cllc  potcK  quim  quopcr  vim  prohtbiu  U- 
cultJtc  tcfundi  acquifiuerit  qms  iibi  ius  fuccedendi  ab  inteftato.  ita- 
qucfi  leijibus  jgauius  ,  cxpcdituin  cft  valerc  teftamcntuin  ctiam  quod 
vi  dolovc  altcnus  ia  ftutn  fucrit .  Si  vcro  ratio  iurts  quarrcnda  cft  ,  a 
qiia  uico  iudicio  inciptrc  fcmpcr  dcbct  quffquis  vcram  lcgum  lcnter.- 
tiam  alfcqui  vclit.  Iain  docuimus  in  prxccdcntibtis  adumteftandi  tatn 
follcnncm  cifc  ,  vt  cu.n  in  eo  adhibitx  funt  omnes  iurit  follennicates 
non  fit  poftci  permitt*cndum  fiuc  teftitori  liuc  alij  cuilibct,  vt  dicat  te- 
ftandi  Yotontatcm  in  co  actu  dcfulfte.  £t  quamuis  ca  rcs  non  pur- 
gct  doluiu  mettunvc  ,  fi  quis  prxceffcrit  fiSionem  teftamesti ,  <quin 
pcrinde  viudicandus  fit  in  perfonacius  ,  qui  vcl  dolam  adinifit,  vcl  vnn 
jsictuauvc  uatulit  ,  {uitjcit  wa.cn  aJ  hoc  ne  dtci  pouut ,  tefuuientum 
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imc  voluntatctcftanJi  taOum  clTc :  non  quod  coaaa  voluntas  hoc  cafu  vo- 
luntas  dici  dckat,  in  quo  fciliccc  fi  quando  vnqium  ahas  debct  clF-  libcra" 
fedquianemjecoaciapoteft  d.ci  mfpcctoco  tcmporc  in  quotam  follcnni 
tcrdcclarata  tuir,ac  prxfcnte  quodammodo  ipfa  lege,cu.us  viccm  folicnni 
tattt.unsobtmacrunt.  Nam  liponcrcs  ina&iipfotcftamh  vim  dolumve* 
intcrucnurcquodnonal.tcr  rieri  polfct  qua  n  ipus  quoque  tcflibuivim  il- 
hmdolurnvepanicipa«,ibu«,nucfac«cndo,fiuc  patiendo,  equidcm  non 
4ubitaremq>nn  tcftamcntiun  ipfoiurc  nulhuscllct  momcnti,  cum  vcl  v»l 
cx  tcft.bn,  vufT  faa.i  n  clfc  fufltdfc  co  tempore,vttcft.,mcnt,im  infanetdf 
dJ.f»ut/Um,^0.io^vti.D.9H,ii/}4m.f4cer.ptf.  Qaarrto  m  iguj  ficc  tem- 
poic  tcltator  ipfesaut  vim  aut  dolum  patiatur?  Scd  aliud  ct\  fc  ca  vi  trafturc 
quac  uftamentum  Pr«cffcnt,  a.l  quam  pcrtinct  difputatio  noftra ,  aliud  vc- 
ro  de  illa  quar  in  atftu  ipfo  tcftamcnti  intcrucncrit ,  dc  qua   :inc  non  tracta 
mus.Pon.musenim  tcftamexum  follenn.tcr  faftum  tmfic.  ImpI.catvciA 
conrrad.aioncm,  vt  follcnn.tcr  fa<ftum  fir,&  vt  vis  aJWftuc  tClUtorhfiue 
trlt.bus  imprella  fucnt  eo  temporcquo  ficbat,cum  lit  harc  vna  cx  teft  ,mcn- 
torum  follennaatibus,  vt  tcftcs  non folum  adclfc ,  fed  c.am  a  tcrtatoreinfo 
rogatos  clfc  oponcat.    Cu.  follennitati  mhil  tam  contrarium  eftc  potcft 
quam  fi  vcl  iq.iiii  tcftcs  Jatincanrur  ,  vcl  inuitus  rcftatur  vt  cos  ro*c>  vcr 
vim  adigarur.  Exquibusfacillimumcftad  omnia  Iafoni.c*  Vafqui%riu 
mcnta  rcfpondcrc.  Primum  cnim  obi.ciunt  quod  VJpian.  fcr.bir  in  i  %  lu 
l^mt nn*mrnit.  Si  teftcs  inuiti  detcnti  lint  ibi vbi  teftamentum  fa<5tum  cfT 
non  vaferc  tcrtamentura.  Qoanto  minus  crgo  valcbit.inqoiunt.li  ,,o„  tcrt,> 
busded  teftator.  faO.  vu  nrobetur  I  Nos  vcrb  fatemur  bo„am  ttk  rat.oc 
fnnoncm  a  tcihbus  ad  rcftatorcm ,  fcd  non  fimilitcr  ab  ca  vi ,  fV  coaft.onc 
de  qua  loquimur,ad  cam  dc  qua  Vlpian.in  d.f.vh.^u,  fmt*.  Vis  facta.fi 
uetcft,bus,f.„etcftator,  inaftu  ipfoteftandi,  impedit  fanc  vahJitatcm  tc- 
itament. ,  fed  non  ca  Pcr  quam  coaftusqu.s  fuit ,  vt  fumcrct  confilium  tc- 

teft  bus  Sc  lcg.busrth.dercv.dcarur  is  quinonfolum  tcftand.  vol.mratcm 
qu.ilcn,qualcn,  Prarfc»err,fcd  etiam  liberam,  8c  talem  vt m  tcft.un, p" "fla" 
te  non  I.t  fufp.car.  vim  aliquam  dolumve  in  eo  aftu  mtcrucn.rc.  Prafcrt.n 
cmo  her,  erram  Poffit ,  vt  qui  teftandi  confilium  nunqua.n  ccpilfct  fi  v is  e 
fafta  non  fu.Ifet ,  portca  teftatus  fit  ferio Sc  cx  anm.i  lui fcntemia.  Quo 
quomam  m  Mot  mentepofitum  cft.miam  inucftigarelcx  non  potcltTaut 
pcrcpcre  melius  quim  «  vcrbis  faai?quc  teftatoris  ,  quid  ahud  face  e  Po 
teft  n.h  W  ccdat  fcrib reftan  fic  volu.ffc  ,lh,m,qui  &  iis  verbis  vfu. 
bus  «cftan,cnta  concpiuntur  ,  8c  cas  pra-tcrea  follcnnitatcs  adh.bu.t  xqu M 
ad  .ibcrc  coguntur.,  Jcmum  qu,  fcr.b  &  .ureteftari  volunt,  qu.dcn.quc 
nullameotemporc  *  coram  teft.bus  fignificationem  ded.t  contrarii  vo 
hintatis  aut  v.olcntia:  fibi  ftlata:.  Quamquam  ca  rcs.vt  J.xi.non  e  ufat 
«um  ,U.us  qu.  poftcaprobatur  mrul.lfe  v.m  ,  veldolnm  admililfe, 
omn.no  nontcftar, , aut  ahtcr tcftari  volucratfic  tcftarctur ,  quo  , hT  J 
quod  «am  .^prob^malbquc  more  contra  lcgcs  gcftum  cft ,  pfi, 
gibus  v,ndK«ur.  ^t  fane  quid  cilct  incmius  A.re^cftamc.uoL  ,  ^ru^ 

•nu,&  de  qu.  ,uhil  vnquam  tcltxs  audiuilfcm  vcI  fufpicari  pctuificnt  ^ 
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Minc  <um  ii  quavh.vcl  u.ctus  dolufvc  inferaturad  tcftandum,  in occulto  kl 
ficri  lolcat,  &  tam  cautc,  vtciusprobatio  non  nifi  ditficillinia  ellc  pofcir. 
Jvtqiii  conftatitcr  vctcrcs  prudcntcs  dccreucrunt,  iura  tcftamentorum  ipfa 
t»cri«  lirmaclil  opottcrc,  non  cxalicnoautarbitrio  aut  facto  pcndcre  Itg. 
$Ua  inftttutia.iiSD.dtbtrtd.wftttw.  Adeo  vt  ncque  cx  ipfius  tcitatoris  arbi- 
trio pcn .!  c  rc  pofstnt.  Elfi cnim  pofitiimcftinatbitriotcfutorUantefuri 
vclit,necne,  &  an  huncan  illum  hcrcdcm  inftitiicrcSitamcn  tcftctur  fol- 
Icnniter  non  cft  in  ipiius aibitrio  an  rcftamcntttffi  valcat,nccnc.  Et  quod  de 
iudicibusfcribit  Papin.in  Itg.  trdint.  15.©.  *d  mumup.  facti  quidcm  quat- 
fth.ncm  in  potcftjtc  iplbi  u  clic,  lcd  Ulfil  lutoriutc  non  cllc ,  idcm  de  tcfu- 
tnribus  quoq;  omuibus  d:u  patcit ,  iuns  autoriutcm  ad  qua  pcrtmet  vtte- 
fumcnu  vCKonrirnict  vci  miirtrctiruoiG  .trbttriono  cilc  nifi  hacicnus, 
vt  m  coi  u  potcftatc  lit,  lolScnntutc*  ncccflanas  vcl  adhibcrc,  vcl  non  adhi- 
bcrc,quod  tacti  cit  non  iuris.  Q>iod  vcro  iidcm  Iafon  &  Vafquius  adfcrunt 
cxvulganbus  iliis  tcfumcntortim  rcgulis,Tcfuincntum  cflc  voluntatis  no- 
ftr*  non  ahciiai  ktftam  fcntctiam,  &:  lic  dt&tim  a  tcftarione  mcntis.dcbcrc- 
quelibcrtirn  clic  tcfutori  cuilibettcfundi  arbitrium  tit£.i. Ctd.de f*trt,r.tt- 
f/r/.qttorumomuuim  nihil  vidcturpoifcconucnirccitcftjmetito  quodper 
vim.doiumvc  ihcnus  faciuin  probctur,quippc  cui  non  taui  tcibtoris  quam 
ci«K  qui  vim  dolumvc  intulit  voluntas  cjuiam  &  furmam  dcdjlVc  vidcautr, 
facilltmc  c\  fi  pra  hdis  diiTohtttur.  Lcx  cmm  non  potcft  non  habcrc  pro 
Yolunutctctutorisomncmillamvolunutem  quam  ttftator  fuam  ciTedi- 
citcoramtcfibus,  &  intcr  iplis  iuris  follcnnitatcs,  ncquccurat  quidante 
tcfumcntum  factum  (it,  fcd  quid  in  tpfo tcfundi  adu  tiar,  quia  ncquc  cx  ns 
qux  prxcctlcrunt  arltitiumr  tcltamcntum ,  fcd  cx  motucnunca  illa  &  iudi- 
tiiduafuprcmi  iudicij  contcflationc,tn  qua  fatis  cft ,  ncque  vim  ncquc  do- 
lum  prxfcntcm  intcrucniflc»  fcd  .auljibius  cllc  illas  Iblhnniutcs  quibus 
contcnta  Icx  clt,vt  dc  viribus  tclbmcnti  dubitari  non  poflit.  Proptcr  quatn 
caufam  folcthodic  in  omntbus  ictc  tcitamcntis  adluberi  cautio  illa,  vttc- 
Itator  dicat  coratn  tcitibus  fcncquevi  ncquc  dolo  fcdfpontcc*:  vltrotc- 
itari.  Qux  claufula  licct  non  cxcludat  probationcs  doli  antc  tcltarnentum 
»dhibiti  prarfcrtim  quia  tiotarij  magis  quam  iplius  tcllatoris  vciba  illa  cf- 
fc  crcduntur ,  prodcllc  tamcn  dcbct  ad  hoc  vt  prxfcntcm  vim  doluaivc  co- 
ramtcltibus  nou  ruillcpjifum  tcftjtorcm  apparcat,  quod  fatis  cl t  ad  vali- 
ditJtem  tclumcnti.Mimis  autcm  tnc  mouct  quod  obiicitur  dc  matriinonio, 
Nonvalcro  illud  fiahcrutcr  coniugum  coactus  probctur  t*p.  gcmma.  dt 
ffijnfjl.  Elicnim  luc  partc  Iongc  difpar  ratio  matrimoni]  fic  tcitamcnti, 
quia  mJtrimonium  clt  coniimctio  quj»  fit  non  tantum  a  lcgc  diuina  fcd 
cti ain  a  Dco  ipfo  ,  qucm  non  potclt  latcrc1  fccrctum  coacta:  vohintatis, 
quiquc  idco  coa&am ULun  voluntatein habci  pro  nolunutctum  quoquc 
cumac>hoiiiinibuslibcra&:  fpontinca  eflccrcditur.  At  in  tcftatncntis  or- 
JinJndisfoIalcgis  autonus  (cintcrponit ,  Icx  autcm  ncfcit  coaciam  ciTc 
voluntatcm  illam  ,  quatn  tcftator  ipfc  fpouuncam  dicit,  ncquc  crcditpoflc 
ficrivt  non  litcotcmporc  voluntas  libcra  &  fcriaqua»tot  ibllcnniutibus 
inunitur.  Illa  fortior  obicctio  vioctur,quam  Va'"quius  ait  poflc  folam  fufH- 
ccrc  tanquain  qua-naturali  pottfli.mini  nitatur  jfquiutc,  quod  abfurdum 
fit,  &iaiquumlcgitimosiu*-ccfforcs  proptcrquos  nolcbat  tcflator  feccre 
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rcftamerrttim  vthercdesiUothabcrcpofllr,  arlici  Jj.nno  &  .vnittcrc  hcrc- 
diutemob  improbuintaituro  c-ius»  qui  paticmJamilias  inuiruin  aJcgirad 
tcftandum,  ncc  quicqitam  canfx  cflc  cur  prxtcMu  hcrcdis  inflituti  qui  certe 
indignus  cft,  cmolumentum  hcrcditatis  lcgitimx  auftcrarr.r  iis  quinilnl 
pcccauenint.  Ncalitcr  pofito  iurc  fatendum  fit  aticnoodio  alium  pragra- 
uari,quod  Iuftiniamis  iniquum  cftc  ait  in  /j  Jftfnis  r«», }  tegit.  C-  ^e  tmff. 
tcflam.    Scdrcfpondk.ndumcfthaucob:cdtionf  11  ,  !i:prx  ncrc  pro  vcroid 
quod  nos  unquam  f.ilfam  rcgainus ,  tcftamcntum  vi  duldvc  molocxtor- 
nim  nullius  clfc  momenti.  Kamfi  non  valcrct  ac  nilulominushcrcditasfi- 
fcoapplicarctur ,  ficrctfanc  iniuria  lcgitimis  hcrcJibus  qui  cxaticno  fadto 
dainnum  hcrcditatis  incurrcrcnt.    Scdcum  valcattcltjiiitimim  ,  atquci*  j 
cxdufa  lit  fucccflio  intcftati ,  cui  nirr.imtn  locus  cflc  n\>n  p otcft  fubftltcntc 
tdtanicnto  cx  quoadiri  poflit  hcrcditas  ,non  habcntlcgitimi  hcrcdcsde 
quo  conquerantur,nifi  dc  ipfotcftatorcqui  tcftando  ctiam  pcr  vim  dolum- 
uc  altcrius ,  fccit  tamcn  nc  poflcnt  illi  vnquam  fucccdcrc  ab  intcltato.  Ha- 
bcntccrte  ctiamquoddc  illoconqucranturqui  vim  mctumuc  mmht.Ha- 
ftcnus  ncmpc vt  pcr  acrjoncm  dc  d<do  confcquantur  quanti  fua  inrcrcft ,  in 
<]uo  prccium  faltcm  amiflx  hcrcdiratis  contincbitur  /.  Lucutt.tii.f.Sempro- 
nu.de  trg  l.  Scd  aliud  elt ,  cos  de  indcmnitatc  confcqucnda,  aluid  vero  d( 
nircieftamcnti  autlcgitimx  fucccflionis,  difpuurc :  ncqueapertbr  iu  hanc 
rcm  textus  quxrcndus  cft,quam  in  rcfponfo  lllo  Scxuolx  quod  cxut  in  AtU. 
yStmprenta.  vbi  cum  proponcrctur  Scmproniam  fubftinttam  hcrcdi  infri— 
tmolcgata  acccpillc  fub  caconditionc  fi  nercs  non  cfltt.  Illa  vcro  conten- 
ccrct  dolo  malo  hcrcdis  lnfttrati  factumcflc,  quominiis  tcftatrix  volcns 
eamprimo  gradu  Iicrcdcm  fi.ribcrc,muurct  tcftamcntum.  Non  pomtScx- 
uoladubiutum  cx  ea  caufa  fudfc  de  viribus  tcftamcnti  an  valcrct  nccnc,  fcd 
tintum  de  indcmnitatc  quam  pcr  atftioncm  dc  dolo  Scmpronia  vrqcbat: 
vndc  etiam  eft  quod  ibi  Sczuola  refpondct,Scmproniam  ctiamti  in  actionc 
illa  De  doio  non  obtmucrit ,  lcgati  umcn  quod  in  co  ttlumcnto  ipli  rcli- 
ctum  fiicrat  pcrfccutioncm  faluam  habcrc  ,  quia  vt  ibidem  vcrc  notat  Bal- 
dus,  non Um  tcltamcnram  ipfum  quam  perfonaro  hcrcdh  impugnallc  in- 
ttJligitur,  ob  idquc  ncccommodum  tcftamcnti  amittcrc  dcbct.  Atqui  ccr- 
rumcilintoto  hoctractatu  nihilprorfus  intcrclfe,an  visadhibiu  fit  do- 
lufue  in  co  vt  quis  tcftari  cogerctur,an  in  eo  vt  vcl  ommno tcftari,vcl  tcfta- 
ir.cntutn  quod  antc  fecuTct  muurc  prohiberctur.    Omni  ergo  cafu  tcfta- 
mentum  valcrc  fatcndumeft ,  folaruqucdedolo  actionerr.  ei  qui  cx  alterius 
improbrtatc  lxfus  fit,fupcrcfl"c.  Nifiquod  noftri  ctiam  dant  condifticneru 
ad  duplum  cx  Idftiniani  7^»me!l.  134.  vtnuUtituUc.  cttp.y  f.  t$r  hot  perutmt. 
locum  illum  intelligcntcs  ncc  abfurdc  non  tantum  dc  iudicibin ,  fcd  cV  dc 
alio  quolibct.proptcr  verba  ilta  qux  in  hanc  rem  funt  apmifHma  vtl  ■ 
sluchtlibtt.  Nccenim  priuato  cuiquaui  permittcndum  cft 
quod  ipfis  ctiain  iudicibus  imcrdicarur.iicct  nonnulii 
cx noftris interpretibus  deilto  duhiurint,vt  - 
viderc  cft  apudlafon.in  l.i.C./ifmk  • 
ttlt<j  it$.£Tthib+. 
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5.  rtcn  txiftmitfduatio  tt ,  <jui  doU  m*U  ttfttri  guemprtbtimt 
vtl  cteott,p*n  Uf*  vtlu  *l<rrt  comraffttrm, 

5Tt>  L  a  K  r  qucd  wJdii  Bjrt.aJ  i  l.  tlt.num.t.  D.ft  fttu  alij.tt- 
jlar.f.riiib.vtltKg.^  is  «pii Jolomato  vtlpcrvim  alium  tc- 
ilariprohibutt  Vtl  vccuit,iKiifit  f  lucndoad  indcn  nitatcm 
t:  cji  i  lafui  ft  iiitpiananJjni,rtei<i1iim  Jarfo d;*nJum cilc 
rliJV^^i  ccntra  rjfaar.. arg./.tiMnt^iwr.  D.dttoptr  <futmf*t\trit.& 
L»U*i  /!iW««^^,^A!f*'',*«fimi1finvm  wn-fw»»5  c,,tl  ni  iftadcorti- 
/endam  cam  umjuiuu ui  quam  huic  fcntiti*  \  alqtuus  c  biiciunuhi  tarr.cn 
nullomodo ptobabilc >  tdttur.Ncc  enifll  potcft  Itgitiu.us  hcrcs  agcrc con- 
traf  fciim,  quin  hoc  ipfo  fatcatur  rifcumaliqucd  iui  habcrc inca  hcrcdtu- 
tc  qiii  porio  ul  ca  nuHufU  IiabercpotcfUquin  valcat  tcfhmcncum.r.cc  rur- 
fiisvalc ••ctcftaincntiiinqtiiujcxtinciuin  iit  iuson.nc  fucccdcndi  ab  mrcfia- 
to.  Cuir.qiic  prxmium  &  commcdum  fifci  porna  fit  hcrcdis  inftiruri,  qiri 
ncc  ob  ali.nr.  caufam  tcnrtur  actiotw  Jc  dolo  ci  quctn  larlit ,  r.ifi  vt  dofusi- 
pfius  cocrLcan»r,quid  obfccro cniix  el1  ,cur  ptrna  fifto applicata  CX  lcgibus, 
cidcm  iifco  acticri i  dcbcat  in  fubfdiuni  a<l  pi arftiaam  indcmrmatcm  ct  cutu 
Cuofifcus,ncquccontra\crit,ntqi  «quail  ctntiaxcrit,&  aii  fifcfsncquciit, 
ncquc  vnqu.nn  fucric  ob!igatus<  Excmpb  va  6  <iut  fumit  Bai  t.ex  i.l.xh.it 
eeptrautm  f<(l.trii.& tx  d.Lp Uttt  {  i.  valJcdiiTimiliafunt,  Natn  rnfpccte 
d.l.vlt.  in  lubfidium  unctiir  is qui  m  mdicio  (iftcrc  dcbuit,  fi  is  cuius  dolo 
mYlo  fj«um  cfc  oc  Gficrct»noH  1*  f  hwlcrt  nc  ali.  .qui  vt  lcx  ait  ipic  qui  rcu J 
cft  lucrum  faciar,&  actor  damno  j<HiciatUT  qui  habuitcum  obligatum.vt  in 
iudicio  fiftciit.Aitifius  non  posciidici  rcus  cum  nhil  dcbcat,&  abfurdum 
fit  pa-nam  cum  fubiiC,ftuc  principahtci,  liuc  in  fubiidiumcx  fadto  illius.cx 
quo  lucrum  p<>tiiis  pnma:  nominccofcquatur.In  fptcic atitcm  d.t.pluii.$.\. 
isadqucmbcrcditascxemptioncfcruihcrcJis  fcnpti  pcrucncrit ,  cx  caufi 
coccndus  cftndetcotnn.ufum prxftaic,  id  cfl  fi  dominus  fcrui  hcrtdis  fcri- 
pti.idcmquc  vcnditot  folucndo  ncn  crit,  quia ycrum  cft  pum  poflidcre  hc- 
rcditaccm  qtiar  hicrat  pcr  fidcicon  niiffum  teiicta,  nccxcjuum  cft  vcnditio» 
ncm  fcrui  cilc  fraudi  h  JcicoinnuiTat  l.  •  qtti  antcrius  ius  habuicquominus  u- 
dcicommiflum  fbi  dcbitum  confcquatuf.  At  nulhim  cft  nec  vnquam  hut 
tu«  lcgitimorum  hcrcdum  in  ca htrcditatc, qux cx  teftamcnto  quamuis  pcr 
vim  dolumvc  d£in dcbta eft  a!tcti,&  poftmodum  in pccnam  coact ionis  ad 
fifatmdeuoluta.Nulla  igitur  ratio  cft  proptti  qu.im  hfcus  in  fubfidium  tc- 
ncri  dcbcat,non  magis  qium  vtprincipalitccquantumuis  non  folucndo  Gt 
U  qui  nec  factus  cft  talis,nifi  vt  fifcum  laccrct  locuplctiorcm.Et  ccrtc  lcx 
dcbicur  impulica  vcrbis  magis  quam  rcbus  ft  quod  dicimus  hci  cdi  fcripto 
auffcrri,  tanquam  indifino  hcrcditatctn  &  appliciri  fifco  ftc  tntclligatur ,  \t 
ttmcn  potiorcaufacllcdcbf.it  vcnicntiumab  intcfcato  quain  ftfcico  cafu 
quok  cui  fifcus  auticrt,  non  litfoluCndo  ad  prxftandam  lcgitiinis  hcrcJi- 
bus  indemnitatcm.Tandcmquc  in  cfic&u  rccultt  harc  fcntcntia  in  illam  Ii- 
fonis  Sc  Vafquij  cxifumantium  lcgitimos  hocdcs  iifco  prxfcrri  dcbcre. 
CJuodtajncn  quam  abfurdum  h:  cx  illo  «um  intclli^i  poccft ,  quod  in  hac 
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hereditate ad  fifcuni  dcuoluta,non  modcj  rcipla  nullnm  vnquam  ius  fiiit  lc- 
gitimorum  hcrcdtrm,  fcd  ncqueprobabili  fpc,  quiaimproba eftlpesquar 
admixtam  habet  fol!'cirudinem  dc  hereditatc  viucntu  Ite.  i.  %.  intctdmm  de 
vmli*T.fjr pmptU.fumftu.l.ttm  nmttmy.i.  mptttrt.  D.  md  SQ.  TrtbtQ.  ctiam  ta 
pcrforus  hbcrorum  /.i.J./i  impmbertiT).  dc  celldt.bener.  quitamenpencad 
propriabona  venire  dicuntur  /.  i.f.lm'gims.  D.  defmcceff.  edtff.lanfmis.w.D. 
dt  Itber.  (f- pefthmm.  Facitctiam  contra  Bartolum  quodcftin  iuris  rtigula, 
Pccnas  dcpenfas  repcti  non  folcrc  l.pmme.+i/DJe  cendtfl.indtb.l.fi  ptgnort. 
ii.tn.prine.tf-f.  1.  D.  deptgner.  etfl.  l.tdmmedpeenm.-j    D.dtfolnt  l.tjttedk 
amejmmm.46.  dtregml.imr.  Etfi  cnim  rcgula  ujns  habct  non  dcbcrc  pccnam 
cidcmrcftitui  a  cjuoevacra  ium   Ita  innucni  non  forc  abfurdtim  vt  altrri 
rcftituatur.In  ptTiprmro  tamcn  vrabfiirdum  vidcri  dcbcat,  ii  fifco  cam  rcfti- 
tui  lcgirimis  hcrcdtbus,  illudfacrt  «juodlcgitimoshcredcs  vinccbatiscui 
fifcus  abftulithcrcdrratem,  cum  eflent  lcgitimi  heredcs  exclufi  pcrtcfta- 
mcmum  anrcquam  fifcus  adtiiittcrctur.  Itacjrpotcft  hoc  cafu  frfcus  rucri  fr 
conrra  lcgirimos  hcrcdes  vulgati  etiam  illo  brocardico,  St  vtnct  vtncen- 
temt  ves  ttmlse  mmgu  vtntevts.  vm/g.l.de  acceffitmbms.  14SD.dc  dtmerf.ttmp. 

frtfcript. 
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De  Irtetu  i*  *»  ttftmment»  ttltStU,qmidptrvm  dolumve  mlttrimfm 
Omm  fn,  mmtmtuart  prtitibttum. 

A  N  c  quxftioncm  proponit  Barr.  ad  dA.vls.nttm.^.D.ftauit 
stltis.itftsn.prtihib.  vei  cetgtr.^ux  Iket  non  magtuni  vidcri  p<jf 
ftt  habcrc  dijficulntcm ,  a  nobis  tamcn  prxrernuttcnda  non 
fuit ,  cjuia  pcmnct  ad  ca  qux  conrra  Iafoncm  cV  Vafquium  di- 
fputauiinusapcrtifsimc  confirmanda.  Difputat  autcin  Bart.i» 
vrxamquc  partcm.Ac primum  pro  lcgat;inis,vt  probct  ctutn  cx  tcftanicnto 
pcr  vim  fadto  Icgata  dcbcricxi.t.  H.tod.  vbi  Vlpianus  fcribit  ftdotni- 
nus  dolofccctirnc  muurctnrtclhircntutii  hi  quo fcnius  cius  fcriptus  crar, 
quatr.uis  itianumiiTusadirrirricrcdit.iti:n),nilii!oiiHiHis  acHioncs  ci  dcncga- 
ri  cum  <£  libcris  ciuslirmid  datum  titcrit  dcncgandcbcmt,  ctfinonhic- 
rintin  pbtcftatc.  Scd  fi  tejjatum,  incuit,  el  reticttim  fit,idquc  rcftitucrc  fit 
rogatus,  confequcns  crit  diccrc  admitti  cum  ad  lcgatum,  quod  non  ipfc  ha- 
buiftcr,  fcd  ad  alium  lit  tranftarurus.  Valct  igitur  hoc ,  cafu  HdcicommiiTuin 
in  eo  tcftarr.cnto  relictum.cV:  pruptcr  fidcicomm iiTum  ctiam  lcgatum  fidci- 
commifsi  oncrc  adfcchitn.  Itcm  ct  l.i.f.  vlt.tod.  vbl  Paulus  ait  lifidci  ciui 
cjut  duluni  admilit,  conimifruni  cft,  vthcrcditatcm  reltituerct^am  hcrcdi- 
tatciu  caducam  ficricum  fuis  oncribus,  vt  commodum  lcgis  filcidix  fifcuj 
fcntiat ,  dodrantis  autcm  fidcicoimnifurius. '  Poftca  contra  Icgatai  io$  iijccri 
Bart.obiicit.aim  tcfbmcntum  per  vim  dolumvc  fa^utn  cft ,  non  micis le  • 
gatarios  ijuim  hcrcdcs  habcre  voluntatcmtcftatoris,cV  idc<j  xcjucindigno^ 
cffc  quilcgataconfcquantur.  Ncq;ad  rcuipcninac  quodilJTipfi  i;cc  vim, 
ncc  dolum  adtnifcrint.  Prr-ptrrea  rjuod  non  idcirco  dcbcaiu  t  fle  ,tncIion$ 
condicionis  nc  ot  doloalicno  lucTcntur.Taudcui  concludit.dirtingiicndLni 
cifc,  An  cooJtttpcr vim  <loi6tnve iacHatn cfle  hcrtdunViHftitiitif.i-.cir.,  r.cc 
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aliud  q.iicqui.n  pr.rtcrc.i,  An  VCtO  tcfl  atorcm  coactum  dcccptumvc  totara 
iiiam  voljnt.ut.ai  cohtUJiflc »  vtpriorc  cafu  folar  inftitutiones *orruant,;le- 
gata  VCtii  dcbcantuf  Sc  liJcicomrnilfa  quxcunquc  in  co  tcftamcnto  data 
tucrint:  poftcri1  rc.  autcm  «.j/u  legaraqtioq,  &  fidcicommilu  intcrcidant, 
ctiamii  ncq;  lLcat.xrK.ruin  Bcque  li JticoinmiiTariorum  dolus  intcrucniiTc 
probctur.Quac  Bart  >li  .ltllin:lio  li  vcraeft.vt  cft,illud  omnino  inferri  ex  ca 
potcfl  cotiti.t  ljluiiciu&  Vafquiuir»  Valcrcipfoiurctcftamcntumctiam 
pcr  viai  estortUtntNaru  li  nofl  valcrct,quomodo  Icgatacx  co  vcl  fidciconi- 
nntfa  dcbcri  vlla  pollcut i  Erit  forulk*  qui  pro  us  rcfpondcat[ipli  enim  nihil 
rcfponJcniJOpraJictos  it;r t.v  locos  cx  quipusprobat  Bartolus  lcgau  valcrc 
&  ndcicom  uilij.nnn  pcnmcrcaJ  illum  caium ,  quo  tcftamcntum  vidol6- 
vc  malo  tactum  hicrit,  fc  J  ad  illuin  potius  quo  quis  poft  U  ct  um  follcnniter 
ac  hberc  tcftamcntum  prohibitus  (it  pcr  vtai  aut  d  Juin  ncid  mutaret,  cum 
Otutarc  vcllct.  Qtio  caiu  ncc  Valqmus ipfcncgit  valcrc  prius  tcftamcntum 
cx  Coq*,  adirihercditatcm  pollc ,  fcJ  auflvrri  puftca  fcripto  hcrediranauam 
indigno  ,  qui  fcihcct  non  vidcatur  rctiniiilfc  v.  Juntatcin,  quam  defundus 
mutarc  volutut  li prurnbttus  pon  fuir.  Nccfanc  potcft  ncgan  quin  hxc  in- 
tcrprctatio  conucui.it  V!p  ano.cuius  vcrba  1II.1  Cunufi domtnm itkfttmt *t 
f>iui*tf.Hr  ttft*mtntHm,d.t.\.$.\.  D.Jiqnu  *lt<j.trflar.probih.  vtiruttr.  Sed  ii 
vcrum  amamus,  non  cnnucntt  Paulo  in  d.  /.1.$.  p/i.r«4.cuius  verba  ift  s .;« 
f.dci  ii.c,  ?>•  1  do/um  fdmifii ,  rtmmijfnm  ejh  pratttcr  id  qm>d  funt  generaha,S£ 
cotiicqncntcradhuncqnocncauimci>ndiri  peivim  tcftamcnti  adapunda» 
tarirura  abeft,  vtadahainillam  (pcciemprohibitc  mutatiouis  tcftamcnti 
reftnngi  Jcbcant,vt  ncc  illam  Couiplctii  .  ■  Ji  • . < .,  1 1  quotics  icriptis  hcrc- 
dibus.i»ito  hcrcJius  ablatacft.quod  tcftatoraliud  teliatuentumuccrcuau- 
tacavoiimucc  volmt&  impcditiisabiphs  cft,  ab  vniuerfo  priorc  ftsdicio 
rcc.fcilfc  mt  Jligitur,  vt  idcm  Paulus  fcrtbit  in  l.ft  fcrtp-u- 19.  D.  iebu^n 
vttndign.  Q^iJ  cnim  probabilitcr  crcdi  potcft  nonruiiTc  munrurus  corurn 
omnium  quar  tcftamcnti  contincntur ,  qni  tcftamentum  ipfum  mutarevo- 
luitincc potuitr  AcquiiH.num  crgo  cft  vt  !mc  cafu  ncquc  lcgatancqjfidci- 
commiiU  tdladchcantur.Nill  tortc  cxtacco  proponatur  tcftatorcm  non  ni- 
ii  inftitutioncs  mi  t*;rc  voluiifc,  quomodo  intcrprctaodum  &  accipiendura 
ncccjfario  cft  qtiod  Vipianus  tradat  in  <J./.i.$.i.ncaJioqui  pugnct  cumPau- 
lo,cuius  fentcntia  nonproccdit  niii  in  Jubia  cius,  qui  tcftamcntum  mutare 
voluit,  voluntatc.  SicqueVlpiani  fcnfuscrit  &  vcins  &  apcrrus.  Prohibita 
pcrhcrcJcm  inftitututn  ciufvc  dominum  tcfbmenti  mutationc  nihil  qni- 
dcm  dcbcri  p. ific  cx  iis  quat  liuc  domino  fiuc  fcruo  enif»c  libcris  quamuis 
inpotcftate  nonconiiitutisdatjm  iucrit  liuc  inftitutionis  titulo.  iluclcga- 
ti-.ScJcxcipiciiJitamcnleqit  quse  tcrLt  rab  co  transfcrri  volucrit  ina- 
lium  cx  caufa  fidcicommifsi.  Eo  nimirum  cafu  quo  non  pcfsit,  dicj.nunta 
voluntas  tcftatoris  ciga  fidcicoinmifsai'iutn  ,  ihic  liquido  id  co'nftct,fiuc 
pt  r  probabilcs  conicciuras  cx  pcrfonarum  qualitaie  Sc  adfctSionc  atbirrio 
ludicis  arftimandas.quzomnia  ncq;  Bartolus.ncq;  alius  quifquam  cx  intcr. 
pretibus  viJctur  bcnc  cxphcalfc.Non  cnim  diliinguunt  an  rclitfla  fint  hga- 
ta  in  eo  tcftaincnto  qnodpcrvimfactumlit,  an  in  coquodfucrit  muuri 
proliibitum.  At  apud  Paulum  qui  in  ^./.a.J.f//.  funphcitcrpcnit  fiJcieius 
comtniirnn  elfc  qui  tlolumajmifcrit,  vt  hcrcdttatem  alij  rcftitucrct,  &  va- 
lcrc  ulcfiJcicomiiunljiuctiaiiipoft.hcrcJiuteua  hTco  applicatam  ,.vt  per- 
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indc  i  fifco  rtftitui  dcbeat  hercditas  detracta  falcidia ,  atq;  pcr  hcredcni  in- 
ftitutum  fuiffct  rcftituenda ,  fi  iridtgr.us  non  fijiHct.  Nihil  cft  quod  mclitti 
autprbbabilius  diccrc pofiimus  quam  dc  illo  Pauium  loqui,  cuiusdolo 
malotoa&usfuerittcftatornteftaretur»  fiuenunc  priir.uui ,  fiucfccundo 
loco.  Vtvrq,  cnim  cafiisad  cdidimi  prjtotispcrtincr,quonia  vtroq;  mod» 
par  6V:  arqtialis  iniurta  fit tcftatori  fiuc  iuc  priiuum  cogarur  faccrc  tcftame- 
rum  ne  ab  intcftato  habeat  heredcs  tlios  quos  alioqum  habcrc  voluiffcr, 
fiuefa&oiamtcftanicnto  aliudfaccre  compcllatur  \t  aluim  inftituat  hcrc- 
dcm  quitn  quiabcofueratclc^ps  in  priorc.  Nccinta  boscafus  alii  diffc- 
rcntiacft  niti  quodcuniquisnuncprimutn  tcftari  cogiturfir  iniitria  lcgi- 
timis  hcrcdibus  qui  ab  inteftato  fucrant  fticccffuri.Cuni  vcro  ficundum  tc« 
ftamcntum  per  .vim  extotquctur  ,  fitiuiuria  hcredibus  in  pnnioinftttutij 
qui  etiam  cxrranci  cffc  potucrunt.  Ca-tcrum  fiquis  imcIligcrcPaulum  vc- 
btdc  Ulo  cafu,quo  qiris  pcr  vim  dolurnvc  prohibucrit  dunt.ixat  nc  quisnuc 
primtW  teftarcroi  [  iam  raim  alium  cafum  itTjtn  exclufimu*  qno  proliibk- 
rfis  fitreftatoritcrumtcftari  &  muurcvolunutcin]  numquamaflcqucturvt 
tractari  poffitdcfideicomroiffodcquotamen  Paulus  tracuc  in  dtO.f.vft. 
Kcmo  enim  prohibcndo  alium  tcftari  fcipfum  oncrat  fidcicommiflo :  Nifi 
tortc  volumws  eum  qui  prohibttus  fit  tcftari  nonfuiflcprohibitumfaccre 
codicillos  in  quibus  ab  intcftato  fidcicommiffitm  hcrcdiraris  rcliqucrtt.  Scd 
quamuis  hoc  ficri  poflit ,  vt  qui  prohibitus  fuit  teftaii  ab  agnato  proxitno 
iam  fecerit  codicillos  quibus  cu  oncraucritfidciefirnmiif>  3bititeft.tto,noii 
poteft  tamcn  harc  interpictatio  fubfiitcre ,  quiaficut  is  q  u  facto  iam  tcfta- 
nicoto  alrud  faccre  volutt  &  prohibitus  fuit  ab  vniucrfo  ittdicio.q  Jod  irt 
priore  tcftamcnto  dcclaraucrat  rcccfiiffc  intclligitur ,  ita  vt  ncq;  I :  gata  ncq; 
tidcicommifla  vlla  cx  piiorc  illo  dcbcantcr,  niilqnorum  aliundc  conftct 
duraifc  voluntatcm  vt  fupradiximus  cx  dt.fi fcrifiu.  19. T),  dt  hu  ijut,  vt  \n- 
dign.lt  &c  quifactisab  mtcftatocodicillis  tcltamcimtm  poftca  faccrcvo- 
Iuit,ac  ne  faccrct  iinpcditus  cft,  abomnicapnorc  intcftati  voluntatc  rcccf- 
fiffecrcdcnduscft.Ncccaufa  vlh  cft  fufpicandi  forc  vt  fi  tcftatus  fuiflct  ,rc- 
Jiquiffctab  tnftitutohercdcquctn  prardilcxcrat  illud  ipfum  fidcicomiffum 
cjuod  reliquciat  a  lcgitimo  hcrcde  minus  dilcito.  Nam  3  minus  dilcLto  ad 
magi<  dilcctum  non  valct  argnmcntatio  in  o dtofls d*c J  in  fauorjhiiibr.s  t.m  ■ 
tum  Ug.Tublic*.  $6.  f.i.7).de  condic.fr  dtmtnfir.  Inprnpoiuoigittirdi- 
cendum  cffct  fidcicommilfum  non  dcberi  qtiod  in  Codicillis  ab  intcftato 
fa&is  rclicTum  cffet,  quia  ncquc  lcgitimi  hcrcdts  Iucro  ccdorct  harc  intcr. 
prctatioqui  ciitn  &  oncratus  cflct,&  prarterca  tcftamcntum  ficri  prohtbuif- 
let.nullo  fauorcdignus  vidcri  pof1ct,arlucrofifci,cui  fitfficit  ad  vinccndum 
iidcicommiffarium  ctiam  cui  nihil  pofsitimputari  vtab  viitucrfijpriorciu- 
dicio tcftator rcccffifle  vidcatur.  Dcindc  qi-cmadmodirm,  rit.fi  fuu  */hj. 
ttfttT.pTQhtb.vtl  cotgcr.  dc  tcftamcnto  loquintr  non  dc  codicillis ,  quamuis 
ad  codiciilos  quoq-,  pcr  vim  doiuinvc  factos  atit  ticriproliibitos  cadem  iu- 
8c  zquitatis  rationc  cxtcndatur.  Ita  tk  dc  tidcicommifTo  quod  in  tcfta- 
mcntonon  quod  in  codtcillisrelictum  fit  intclligidcbctquoJ  Paulus  fcribit 
in  dJ.i. jt.t/i».rogatum  ttiilTc illtun  qui  dohim  admifcrat,  vc  hcrcilit.itcin  rc- 
ftitucrct.  Dc  illo  icjirur  cafu  quo  dolum  grauatus  admifcrit ,  non  m  pr6lii- 
bcndotcftatorc  ncvcinuocprimum  vclitcium  tcflarctur,  fcd "ni  Cfipcndo' 
eo  vt  tcftarctur.  Quo  tatncn  adtniflo  iliud  ncccffario  rciinqtnn» ,  Valcre 
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tcftamentum  uiara  vi  iloiovc  malo  Cjttorturu,  c*  ct^ofciiuct  aJioqui  nrqiie 
lcata  ncquc  tidcicommiiU  vlU  dcbcri  pollau.  At  rurfus  Ufoociu  Sc  Vaf- 
quium  rcplicantcs  auJto.  Polk-  ticri  vt  vis  fada  f«t  in  cogcndo  tcsfbtotcai 
tcftanduiiii  fcdpcrcum  qui  rucrit  lutccflorfmurus  lcgitiraui  ab  inccftato. 
Quod  cumcucnit  aon  negant  ifh  hcrcJuateni  que,  adhuacinttiruturn  eun. 
iltmquclcgittnium  hercticm  non  tcrtameuwfcdinccftati  iurc  pmmct,  c  - 
dcm  auftcrcndam  tiTc  &;  tifco  applicandam,&  quidc  cu:n  oncribus    i, . v  L 
nonidconoftiJmpolfuntcftugcrc  obiccti  mcm  ,  quznon  incncftquod 
harc  hercditas  fifco  applicetur  cnm  fuis oncnbus,fcd in co  quod  intcr  ca> 
tcra  hcrcdircus  hiiius  oncra  a  Itlco  fubcunJa  coinpuuiut  fidcicornraiifum 
to  tcrtamcntorcliJtuin,  quod  umcn  non  p  j/Tct  dicionus  hcreditatis  fiu> 
Qamcntum  non  valerct,qui  a  ncc  lidcicouunilCim  valerc  poiTct  ,  Nifi  pro- 
ponera  fuilTc  ilhtd  .1  lcgitimis  quoq;  fiKtcftoribus  rcpctttum  ,  quodtamea 
ntli  cx-frclsinJ  Ijctu  fn  lumqiu  in  Jubio  pra?f.imcdum  cft  li.D.dt  inr.ctdi- 
tiB.l.gtnirAlittr.i.+.%.tx ttft*mtnt». DJe pdncjiitrt.l. i.(  .to4.  Quamqaa 5c 
CumcacUufuUappolitacft  ptiu.s  prulurt  dd  ct  i;6  \  jIuc  ttrtajiicrfi ,  quim 
vtcUufuU  ttifwtusaliquis  ctlc  potstc,  qux  fcilitttcvpreilain  condicioncm 
dUm  icmpcr  habct  ft  ccfbmcnrum  non  valcbic.  I  rcco  quod  via  ctiam  t»~ 
fus  illc  potcft  contingcrc  vt  tcftari  quis  pcr  vim  Cogatur  ab  cooui  Jcgicimus 
hcrcsfuturus  litab  intdhco.QuiJ  enmi  htc  indigctteflatiiciuoadfucccdc- 
duuoNifi  rurftis  tingasadclfc  alium  agnacum  arquc  proxunum,qui  ab  intc  • 
ftaco  hcrcditatis  partcm cllct  ablatnnts.  Std  iu ca fpccic  li vcrumciTetquod 
Ufon  cv  Vafquias  volunt ,  non  valcrc  ceftamcnuim  pcr  viin  fa&um,ncc  eo 
tr.inus  poflc  fitcccdi  abinteftito,cuenha  vt  hcrcditasad  vtrumq^agnaruiu 
pcrtinercr»ac  proindc,\ c  tou  hcrcditas  caduca  ficri  non  polTcc, fcilpro  iUius- 
uimnnpartcqut  vimficiflct,  quiafrarris  hcittm  in  hoc  cdrdo  fxatri  nort 
nocct  vt  PaulttS  a;t  in  d.l.i.$.fr*tru.  Atqut  Paulus ponit  toutn  hcrcdiutcra 
elTc  caducam  ,  Ita  vt  commodum-totius  quadrantis  rifcus  habcat  cxpcriont 
bcrcdis, dodrantis  autcm  lideicommiluniu.  Non  crgo  ad  hancfpccicma- 
daptart  rctponfiim  1'auji  potcft.  Suotqui  putentad  hanc qu^ftioncm pcxti- 
ncrcrcfponiura  Papin.in  /.  tum  fuuUm.  u.  D.  d-  huymvt  tndtgn.contn 
quos  Jilpuubimus  .n  Entr.j.Dtcjidu bunu. 


LRROR  SLXTVS. 

Si  <juit  Aa<]Ht!H  te/ldri  ccegcnt  inftuttTtm  ler- 
tu  iintruniu. 

g^^Ttrn^  I  k  i  furt  nc  di.am  ndiculi  plaunqvinterprctes  noftri ,  cf«i 
J  dc  lisctiam  dubitani,  dcqnibus  apertas-  babcmus  aut  pru- 
*'  Q  dcntDmautImpcratorumlcgcs,Talisharcquatftio  cft  quam> 
■  Accurfius  in  l  i.Cfi<f*u  4lij.it/itr.  prtbtk  vr/fwg.dicit  ciTc- 
Gbbatinam ,  id  eft,  argumcntabilcm  m  vtramque  partem.fi 
quis  alium  tcrtaricocgcntii)  fauorcm  tCTti),anhercdiustiat  caduca,q«en>- 
admodum  ficrct  haud  dubic  fi  ille  ipfe  niftitucus  clTctqui  vim  feciiTct.QijaV 
quamcnimcxtattnhancrcm  apcrtifsimum  Alaundn  Imperatoris  rcfcri- 
ptum  in  iu.  quo  ligiulicatur  ruhd mtcrcftc  aa  t»fta*or  compuJfus 
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itt  ab  eo  ipfo  qui  heres  inftitutus  cft»an  a  quoiibet  alio  >  vt  eos  fcriberet  hc- 
rcdcs,quos  nofebat.  Non  defunt  tamcn  qui  putcnt  eo  cafu  quo  tcfiator  pcr 
vim  coactus  fit  >  vt  alium  quam  coadorcm  ipfum  heredcm  fcribcrct  >  noti 
tolum  valcre  teflamcntum  >  fed  etiam  ita  valcrc  >  vt  hereditas  non  fit  ci  auf- 
fcrcndatanquam  indigno>  /i  modo  vim  iiiam  ab  alio  factam  ignorauit,  nec 
dolum  participauit.  QuamfcntcntiaoiAccurfius  primus  induxit  ad  dill. 
i*.  quam  fcquitur  &  probatlafon.  ad  dtQ.U.tmmtr.i.in /Gw.Alij  contravo- 
lunt  noc  ctiam  cifu teftamcntuiiittiullius  omnino  clle  motncnti  >  tanquam 
quodnon  habeatvoiuntatem  tcfhntis,  non  magis  quum  fi  ilie  ipfcqui  vun 
fcrifletinftiturus  proponererur.  Quod  fortiter  dctendk  Vafquius  ^17.1 
5.  contra  Iafonem  ipfum  >  qucm  tamen  opinionis  Lx  Sc  focium ,  &  , 


remlaudauerat  inea  fpccic  dcqua  fujpraduimui ,  eutn  tetramcntum  pcr 
vi m  ufium  cft  in  fauorcm  hercdis  inftituti.  Tcrtia  verb  Bartoli  fic  alio- 
ramopinio  cft  «iftimantium  valere  quidcin  hoctcftamentum  ipfoiurc» 
fcd  tamen  indiftin&e  applicart  hcrcditatcm  fifco  >  &  auffcrri  hcrcdi  inili- 
tuto  tanquam  indigno ,  liuc  vim  dolumue  participauerit ,  fiue  non.  Quat 
opinio,  ucut  intcr  carteras  mcdia  efl>ita  [  vt  folcot  cflc  quae  medi*  funtj  x 


itefpondcrcpoffit ,  quas  illc  ipfc  Vafquio  fuppcditauit  contra  nos  in 
eocafu  quo  vistcftatori  fa&a  fit  ab  hercde  inftituto.  Nuila  cnim  diflinti- 
litudinis  ratio  reddi  poteft ,  cur  tcftamcntum  per  vim  extortum  magis  mi. 
nuIueJebcatvalerevnocafuquamalio.  Ineoque  proVafquio  contrala- 
lonem  tentto ,  fcd  contra  vtnimquc  in  eo  quod  voio  vtroquc  cafu  valere 
tcftamcntum ,  fi  non  in  ipfo  aclu  tcftandi .,  &  intcr  follcnnia  vis  adhibira 
proponatur.    Cum  c  contrario  Vafquius  vtroquc  cafu  vclit  dfc  tcfta- 
mentum  nullius  momenti ,  Iafon  verb  vno  cafu  valerc, alio  non  valcrc.  Scd 
Iafonis  error  grauior  in  eo  cft,  quod,  quo  cafu  valerc  vult  tcftamcntum  fa- 
uorc  ninurum  hcrcdis  inftiruti,  qui  ipfc  nequc  vim ,  ncquc  dolum  adtnife- 
rit>  nec  participaucrit,  cxdudit  etiatn  bfcum ,  ncc  vult  hcrcdi  fcripto  auffcr- 
rihereditatemtanquamindigno.  Motusexeo  tantum,  vt  apparct ,  qtioi 
non  poflit  videri  indignus  is  qui  fratidem,  ncque  fccit,  ncquc  fciuit.  Qux 
tamenrxiomaiacflr  lndignuscnimcft  in  hoctra&atu,  quifquis  nonre- 
tinuitvoluntatemdchincti,  licctnullus  incam  remdolus  ipfius intcrucne- 
rit ,  aut qui  teftatorcm  defunctum  dctulit  >  quamuis  &  przmium  ex  ca  cau- 
fa  mcruerit.  i.i.l.cum  ttbmlu .16.  ( ,vlt.  D.dtbufntvt  indtgn.  Atquinon 
potcft  dici  cum  qui  fcriptus  cft  in  tcftamento ,  pcr  altcrius  vim  ext  rto  ha- 
ocrc  dcfun&t  vohjntatcm ,  non  magis  quain  fi  vhn  ipfc  fcciffct.  Vtroque 
cnim  cafu  atquc  vcrum  cft  fcriptum  cflc  heredcm  illum  quem  teftator  na- 
berc  noluerat,vt  propofitum  cll  in  dtB.  U.  C.  JS  qun  */<<•.  ttfl*r.  prtbtb.  vtl 
cttt.  Vtroqueigiturcafu  hercs  fcriptus  indignus  eft  indiffinftc.liucvim 

2fc  feccrit,  fiuealius pro eo  >  fiuefcicnte ,  fiuc  ignorantc.  Ncc  moueri Ia- 
n  dcbuit  ex  L  tuhil mttrtfi.  5.  C.  dt  t»  ftud  mtt.  tsuf,  quaii  ex  ca  probctur 
vim  ab alio  illatam  non  noccic  nififcicnti.  Nam  imnio  vcso  certumcft 
mcdicto  illonihil  rcfcrre  a  quo  vis  facta  fit  mctufucillatus.ncc  anfcitni 

l.mjrH^.$j.crvb.Uim/uMm.i4.^mbst^ 
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$.t/:/.  L>.  dtdofo.  vt  110:1  tmprobabilitcr  pofu\  quis  fufpicari  in  dtR.l.mhtl 
InKrf/rMcgcn  iuin  clfc  tnftttmt^  pro  ftttntt,  vt  &  111 LR fttnm.^.  D^lo  ifit- 

tap.  Sedqnamuis aihil  itnmucarctur 5  aliud tamca  cltdc  cdi&o  ouodmtt. 
tanfdiffmtart.  Aliud vcro  tk  hcreJiutc  fcriptis  hcrcdibus  auffcrendatan- 
qua  11  irWignis.  Cu:n  indi^rtus  fit  qui(q.iis  non  habct  voluntatcm  dcfuncti, 
qui  rcs  cadcrc  potsft  in  lgnorantcm  pci  111  Jc  ac  in  fcicntcm,vt  iam  ckxi.  Illi 
mclior  ratio  vidctur,ipam  Accurf.  idd.l.  1  addnttt ,  qubd  dolus  vnius  non 
dcbcit  lltCfi  noccrcc x  l.mttHm.  9.  i.a-nnaditefttdtm.  vff  ftd  Itttt.D.dt  t* 
auod  mtt.tAuf.l.tjr  eiegAnitr.-j.in prtne.D.dt  dtlo.  tj-  reg.l.non  debtt  alttrt.-;^ 
dt  NtfN&M*«Adcd  vt  isi  illd  tpfo  ediuo  dcq.n  agiinus,iK*qucfratris  taciuin 
fratri  noctat ,  ncqac  lc^  uinis  factuui  hcrcdts  inlUtuti.  /.».  $.  frairii.  tjr  ftj. 
iJ.fiquu  aliq.it;iar.prehib.\'  ^v.im  U'.n  oli:n  Bartolus  bcnc  rcfpodtt.  Immo 
vcro  Jolu.n  altcrius  niihi  noccrc,  li  lit  1:1  lidiaracaufa  acquifitionis  mear» 
indcquc  clfc  quod  mci  procuratoi  is  dolus  mihi  nocct >  fi  ex  cius  dololucru 
confcqui  \x\\>H.Lprttmrattr.r..D.dtdtl.txttpt.Li.$.fi  anit  tamtn. tjftj.D. 
de  vi  tjr  vt  armat.Lt.  111  propofita  quefti  jiic  inftituto  fcruo,vcl  tiliottimlias, 
(i  poftcadolo  nialo ,  vcl  doinini ,  vcl  patris  prolnbitus  fit  tcititornc  tefta- 
nicntum  niutarct ,  cum  dolum  noccrc  fcruo  manumilfo,  &  tuiofe.niiias  c- 
niancipato,\t  actioucs  c:  pciindcdcncgan  dtbcanr,  Jtqucfidohim  iplead*- 
hibuillct,apcrtc  fciibit  Iuhaniis  in  l.vntt.^D.antb.  ncn  ttmptt.  bwtr.pcff.  vb» 
ait  non  contincn  Ininc  cafutn  vcrbis  cdicti,  vt  mtclligaiiiusiucum  tefpon> 
dcrc  cx  lutta  ad  c Jictutn  iotcrprctttionc.Nec  fiinilc  etl  quod  dohis  hcredis 
inllituti  qui  teftarorcm  cocgit  adtclhndum  nonnucct  ltgjtariis ,  vt  dtxi- 
wius  capitc  pratccdciiti.  Hoc  cnim  tunc  verc  dicitur  cuui  visfacta  cfticfta» 
tori  circa  iniiitutioncm  taimim  non  ctiam  circa  lcgata.  AtiiM  cumcafutn 
ira.tamus,quo  quis  vr.itis  dolo  coaftus  lit  ad  jliuin  hcrcdcminflittcndm» 
Atqucita  ctiam  Bart.noflct  rtfpoiulit.    Adfupradiftos  vcro  iurislocos, 
CfiUDttl  in  Contrarium  niti  quis  vcht ,  vt  probct  cuni  Accurfio  dolum  vnius 
altcri  non  noccrc.  Krfpondct  i  Jcui  Batt-non  clle  iniis  fpccicbus  dolumal- 
tcrius  iruniediatam  caufam  .lcquifnionis  mcar,fcd  mcdiatam  duntaxat.  Inv 
nifcdiatam  \'cro  ,tncamopcram  111  dttl.vtrf  fdltttt.  nicum  contradutnia 
diQ.l.cr  eltganttr.  Non  malc.Scd  potuit  ctia.n  &  mclius  rcfpondcrc,  Mul. 
tuni  rcfcrrc  an  quis  dicat,  doluni  alterius  mihi  noccrc  ,  vt  damnutn  aliquod 
incurram ,  an  vcrb  h.iclcnus  nclucnmi  exco  commodumuc  confcquipof" 
fim.  Prtoic  fcnlu  verum  cffc  dolum  vnius  altcri  nunquam  uoccrc,  poftenc»- 
t c  vcro  non  itcm.  Nam  neqtic  hoc  cafu  tam  diccndus  c(t  noccrc  quam  noa 
prodcflc,quod  longc  diuerfum  clt  fi  quis  bcnc  &t  partiteloqui  velit.  JVliud 
cnim  cft  noccrc»  alitid  11011  prodt  llc,  licut  c  contrario ,  aliud  prodcfTc,  aliud 
non  noCCrcJoWM  tgntrauli  t.-j.ium  dnab  f  <jtf.  Yi.dtmr.ijr  fAtl.igrttr.  L4 
Bamque  nonpn>dt{frx  mcdium  quoddam  intcr  pr»dtjfey  ek  ctttrt.  Et  fimih- 
•cr  nonnettrt.  luns  auiem  rcg  la  quarvix  vllam  exccptioncm  patitur,  illa 
cft,l>olum  vnius  altcri,ncque  prodcllc,ncquc  noccrc./.v/i.C.dr  Mtjmir.ptjf. 
LbcnAfidt  ij.§.\.  D.adSCV tlitian.  vbi  Papmianus  ait,Cumcx  contradru 
fcrui>qui  cum  muhcre  contraxit  agcns  dominus  cxceptione  Scnatufcoufulri 
fubinouctur ,  non  tam  vidcri  uctam  dctcriorem  domini  conditionem  pcr 
fcruurn,quod  ratio  lutis  no adm:ttcrct./.(n«/i«r.uj.^«  r^.inr.quarn  nihil  do- 
ruino  tutlfc  qiiilitutn.Stccx"  in  propofito  dicendum  clt,cuir  ptoptcr  dolucn 
«tus  quttcflatotcm  coc^it,vtmc  lictcd4inftkucrct>iuti"«rtur  mini  tanquam 
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indignohercditasnontam  fieri  conditioncm  mcam  detcriorem  exdolo  al 
tcrius,  quod  miquum eflct .  quam nihii  mihi  cx ipfit.s d„|0  acquifitum  dfc. 
quu  ncc  acqoirt  quicquaii  debuit.  Ncc  cn.m  hod.c  inucmrcr»  mc  infr.tu- 
tum  f.  dolum  >pfe  non  admin.Tct.  Al.oqu.  fi  por,cres  talem  rflc  mc  qu.  c- 
narafi  n.h.l  illc  dolo  fcciflet.fucram  umen  fucccflurus,  aut  unquam  proxi  - 
mus  agnatus,  aut  tanquam  prtorc  alio  tcftamcnto  iam  inft.tutus,  al,  ud  fcne 
d.ccndum  eflct.ncc  m.h.  crip.cnda  efll-t  hcrcd.tas,  nc  dolusalienus  no  mo- 
donon  prodcnet,vcrum  ctram noccrct.  Qnod  &  Bartolus  bcnc  fcnfit  ad  d. 
Lvlt  nmm. r.vb!  a.tquod  d.cttur.Dola.n  cius  qui  tclbn  ahqjcm  COCffmVel 
prohtbutt  non  dcbcrc  proxim.ori  noccre.tunc  vcrum  efTc  c,  n  caufa  prox. 
m.tat«s  caufarura  fangu.nc  & conlanguin.tate,  vt  .pfc  loqu.rur ,  non  «um 
cum  a  dolo  tcrt.j  qui  cxtrancum  hcrcdcm  inft.tu.  fccit.  Vndc  ctiamcft 
quod.dcm  Bart.n-actatin/.i.  S.f,  dommm.ud.nt.    S.mar.tus  prohiWtt 
vxorcm  tacerc  tcftamcntu.n  licct  eopropofito,  vt  mul.er.s  l.bcn  ctu  com- 
muncspoflcnrc.  fucccdcrc  ab  m:cftato,non  tamcn  .d  nociturom  fiiiil.quo- 
mtnns  poflcnt  fucccdcrc  ab  ii.rcllato ,  Sc  quide.n  cum  crfctfu  ,  id  cft,  .ta  vt 
non  fit  auflcrcnda  m  hcrcd.us  tanquam  indignis ,  quia  non  fucccdtmr  hoc 
cafu  cx  hOo  &  dolo  patr.s ,  fcd  cx  potcftate  lcgis  qux  ipfa  ni h  .1  dolo  fcc.r, 
l.cct  do.us  patrw  hu.c  hg.t.mxfucceflioni  prxbucr.t  non  tamcaufam,  quo- 
modo  tamen Barr.loqu.tur  &  malc.quam  occaf.oncm.  Al.ud  .taq.tc  cfllt  fi 
ntatcr  mftm.t.s  pnorc  tcftamcnto  hber.s  aliud  tcfumctum  faccrc  voluilfct 
aaalio*  hcredcs  l.b. i  c!.gcndos,«c  a  marito  proh.biu  tuufcr.  Tunc  enim  do- 
lus  mant,  nocerct  l.bens, nc  ex  priore  tcftamcnto  pofllnt  fuccc  Jcrc,  nifi  ad 
a.n,ttcnd»,  hcrcd.tatcm  ca.aq„e  filco  appl.candam  ,  quon.am  in  hac  fpc- 
ctc  n.h.f  prxbct  ca.Ham  fuccWIIon,  tcftamcnunx  pmc,  dolum  mar,r,,cura 
ii  is  rcftamentum  muun  non  proh.builfcr.fucccd.  hodic  non  ooflct  ev  Prio 
i?ri?.'T dm^nlc?"^- Qil»readrcm  non  pcrtineb.t.fiqu.  pro 
hbem  obucut  fu.lfe  .llos  xquc  fuccclluro, ab  mtcftaro  ctiamfi  pr.us  tc  L 
ntcntum  Profe  non  habercnt.    Nam  fi  fccundum  tcftamcntum  fa<tUt„ 
fiuflit  quo  matcr  al.os  fio.  herc Jcs  dcft.nabat ,  non  n.ag.s  lcg.t.mx  fiW- 
tWqoair .  pnor.  tcftamcnto  locus  vllus  relichis  fc.flct.  QjTamquam  hoc 
ipfum  quod  v„lo  poft  Bart.  libcns  hoc  cafi.  auftcrendam  hVcTi^  ^ 
tanqoam  mdig.ns,  puro  ficaccPi  oportcre ,  fi  fucccdcrc  v.ilucr.nt  ox priore 
ilioteiumcnto ,  quod  rnatcr  volucrat  ntutarc.  Non  itcm  l\  om.fla  J,U  tc. 
lumcnt.  «  quo  iaant non  poljc  fc  hcrcd.utcn  rcttncrc ,  mahnt  lucccdc- 
O^^"'!'  Nc™P°jr"^viJcr.  fraudcm  fifco faccrc ,  qui  pot.us 
fibiconfulunt  nccx  dolo  pan.s , rrauJcm  ipfi  da.nnu  nquc  p,tiantur./« 

Tm*f**n*»,tp«,M,  tigM,  t.  Ncqne  ver«  •  y.  ,  f.  r  \  Jt,  ,fit,crfTtiLs  ratio fa- 
tisprobab.hsadferr,  .nter  hunccafcm,*  ,H,,m quo ma.it,,,  vxorcmnu  K 

g,umahcrcd,tas  I.bcm  tanquammJ.gn.s,  q„im  fcfl.cct  vrromiccafu  lu- 
^^"^"^^«^'«^«Pctoccalioncm  dobpa.cT.ii.  Qu". 
«um  abfurdum  cflct  dctcr»rem  habcr,  cond.tioncm  hbJorum ob  ilfo- 
Iu«  quod  pnore  m*tns  teftamcnto  ti.cnnt iniiitut,,f,  ,lroJb  non  cx  ,JIo  te- 

uatwnc  ,  *  an«maducrl,onc  ad  Bar.tolu.n ,  qU.  m  l,yc  awc.nas.ccsfu.t  ad 
d,n.  §.  d.m,n*.    Scd  v.Jctur  fiip?!cultfe  U  /<g.  vlnm,  « J.  «^. 


vv 
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item  prsdiVi*  i      ttd.ut.  vhtcadem  quarfttone  propolita  dc  mariroqui 
prohibntc vxotcui  vcl  tcfurivcl  muurc  tcftamcntum  ad  hoc  vt  omnes  bhj 
fitcccdcrent.  Corclitdit  non  nocerc  id  libcrisquominus  ab  inteftato  fucce- 
dant.    Ftil  nonvidcturadrcmpcrtincre  quod  illc  rationis  locoaddit,tam 
patrcm  prohtbcntcmquani  matrcniclTc  in  a:quali  gradu  liberis  ideoq,  ex 
part  illacontunctione tolli  omncmdoli  tulpicioncex  l.ptnnlt.%  i.  D.dt  ru. 
nupt.  Maximc,  inquic,  houic  5:  nouo  iure  quo  mater  ncceflc  habct  liberos 
fitOS  in  aliqno  inftitucri..  jYj>*'//.llf.  VI  tkm  dt  apptlitt.togntft.  §.  sJtudaut- 
qutuptrulm».  N.un  uft  pmhibmo  non  a  patrc  facta  cifct  fed  ab  alio,  qui 
autnullam  aut  minotem  a.ltccciono.ii  habcrct  crga  libcros ,  nonaliud  tamt 
iuris  fnrct.quta  pcrpctuo  vcr.itn  clt  quod  ldcm  Barctradit  m  dtU.vtrf.  ittrn 
pntdtfl*.  prohibitioncm  tcrtij  quifquis  UicUtDOn  polTc  nocerc  (uccefsuris 
ab  intcftito.  Dcmdc  quidattinct  cx  pari  ilia  parctum  crga  Ubcros  adfc&io- 
DC  patrcm  cxcufarc  adolipi.cfuiiiptionc,cuinponamu^dolo  malo  patris  fa- 
ccom  clfc  nc  tcltamcntum  a  matrc  muurctjr,id  hocvt  filij  omncs  fuccedc- 
rcnt  (itie  cx  priorc  tcfiamcino  liucab  intcfiatc.AIioqui  ncc  eftet  locus  que- 
ftiom  cum  ncc  cicdicto  locus  ftt  nifi  dolo  coqucmantfcftifsimo  interuc- 
niciitc.NoH  cft  autem qitod  quis  bl  hac  fpccie  libcrisobiiciat,  quodnos  in 
prxccdcntibus  difpuuuimusnon  pollc  omilftcaufa  tcfiamcnti in rraudcm 
fifci  ab  mtcftaco  iucccdi.  I  unccnim  id  obtinctcum  idcm  illccft  quitk  do- 
lum  admifit  cV  fucccdcrc  vult  ab  intcfiato ,  fiuc  dolum  admiferittn  togcn- 
do  teftatorc  vt  tcftarctur  ,  tiuc  in  prohibcndo  eo  netcftamcntum  rautarct. 
Ita  namquc  fierCt vt in tifci inuiriani  conliliummuuret,quodiurisrcgula 
fieri  non  patitur,nc  quidcm  in  miuriam  priuati.  /.  ntm»  ptttfi  mutmrt.  75.  dt 
rtg.ittr..\i  n<  icum  calum  tractamusin  quo  nulluscx  parte  liberorum  dolus 
intcrucnerk ,  ac  proindc  inquonon  pnlsit  ns  obnci  quod  mutencconti- 
lium  in  Itaudcm  ftfci.  Quibus  lancco  magis  faucndum  cfi ,  quod  cum  fint 
libcripcr.c  adpropriabona  vcn.unt  quando  parentibusfucccdunt ,  fiueet" 
teftamctttoiuccedantfiue  ab  mteftato  /.  1.  i.Urguu.  D.dtf»cttJf.tdtH.  Etfi 
ncqucin  aliii  ab  intcliato  fucccdcnttbus  aliud  cnt  fi  fone  ponas  prohibitum 
qucm tcftari a  u  t niutarc  tcfiarrcmum  ad  hoc  vt  prohibiti  frater  aliufvca- 
gnaius  proximus  faluam  habcrct  fuccedcndi  faculutcm  fiue  exprioretc- 
ltaincnto  fittC  ab  intcftato  ,  dum  tamcn  cautfoncm  illam  agnatus  proximus 
adhtbcat  vt  fucccdat  non  cx  tcftamento  nc  lucu  faciat  fifco,  fcd  ab  intctlato. 


ERROR  SEPTIMVS. 


Stfrattr  frMtrtm  ttflMri,MMt  ttfldmtntum  rmttait  prthtbtah  Mn  nltit  frm~ 
tnbus  noctnt.  Et  auid  dt  itgMtMttit . 

V  IC  ctiam  quarftioni  vum  apcrucrunt  intcrpretum  noftro- 
rum  contcntioncs.  Etfi  enim  Paulusin  l.i.$.frturu.  D.  fi  -ms 
Mlttf.ttfiMr.prthib.^tnc fctibit  fratris  fa&uin  fratri  non  nocere> 
obfcruant  tamcn  intcrprctcs  poft  Accurfium  ad  illum  locum 
'bus  calibus  fieri  vt  quzri  oportcatan  faCtum  fratris  noccat  fratri. 
/no  fi  frater  tratr6nuncprimttm,  Bi  vt  loquuntur  de  nono  teftari  noncoc- 
gerit,fedprohibuerit,  vt  ab  inteftato tratres omncs  fuperftite*  (ucccderc 
pollcm. Aitcroiu  tum  vnuscx  fratribns  priorc  fratris  teftamcnto  folos  eiTec 

irdtitutuSf. 
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mftitutus,  eundcm  fratrem  volcntcm  tcftameimini  murarc  prohibuerit  ne 
mutarct.  Prior  cafusnt.uUmccrtcrnbctdLbitationem.  Qur  ticscnim  qms 
ab  initio  teftari  proriibctur ,  veracft  eV  lndabitata  difttnccio  quam  tradit 
Bart. »d l. vlt.num.v.rcd.tu.  Auteum  oui  prohibctclTc  proximiorcm  &  ta- 
lem  qui  folus  ab  inteftato fuccelTurus  fit.  Aut  non  clle  proximiorcrn  fcd  vel 
rcmotiorem ,  vcl  vnum  ex  proximioribus,  quod  aJium  habeat  vci  a  quo  an- 
teucrtatur,vel  cum  quoconcurrat.Si  proximior  fit  fauum  ipfmsnon  ci  tan- 
tumnoccrcfcd  cxteris  quoq;  omnibus  quosiHcin  canfa  lcgitimx  fiicccf- 
fionis  antcuertit,  vt  hercditas  citanqium  indigno  auffcntur,  &  fifco  appli- 
cctur l.i.in  printip.ttdSi  vcro  vcl  parem  habcat  in  gradu  ve!  anteriorcm,ii- 
bi  quidcm  cum  noccre ,  fcd  aius  non  noccrc:  Scd  tamcn  a Jliuc  dubitat  ipfc 
Bart.  &  contradiftin&ionem  hancobiicit  iHud  ipfum  quod  nos  ex  ciufii£ 
Bartoli  fementia  difpurauimus  in  fupcrioribus ,  fi  qms  tcltarorcrn  coeat  v: 
almm  etiatn  ignorantcm  inftituat  hcredem  locum  cllc  eJicto ,  cxcoq;  ficri 
locum  fifco  vt  hcrcdi  fcripto  hcreditas tanquam  indigno  anrTcratur.  Atqiu 
fi  quis  iropcdit teftari  volcntcm  nc  tcftctur.ts  vidctur  illum  copcre  vt  ficrc- 
«Utatem  rchnqu.it  venicntibus  ab  intcftato.  Siqmdcm  fucccdentcs  ab  inte- 
ftato  non  alio  inre  aut  colorc  fucccdunt,  quam  quod  tacitc  mftituti  vidcan- 
turl.}.inpttmtiB.Utnficimntmr.$.f.i,D.dt imr. ttdtttH.  Fratris crgo faftam 
etiam  hoc  cafu  fratri  noccrc  xquum  cft.Neq;  vcrb  habct  Bart.  quod  ad  hac 
obic&ioncmrefpondcat,  nm  quodproccdcret  fi  conftarct  tcltan-.cnti  h- 
clionem prohibitam  ci  ftiiiTc  qui  volebat  alios  hercdcs  inftitucre  qi.am  lc- 
«iucccfiores  :  Sed  quoddiximus  cx  vnius  prohibitione  non  itnpcdiri 
«eftato  fucccdcntium  in  antcriore  aut  eodcm  gr.vdu  Tonftitutoiii, 
eo  dcmum  cafii  locum  habcrc  quo  probctur  quod  quis  alium  prohibucrit 
teftari  fimplicitcr,cum  fieri  potcrat  fi  tcftamcntum  fccilfct,vt  Icgitimos  he- 
redcs  inftituttTct.  In  quo  tamen  vercor  ncPauli  fcntcntiam  Bartolus  nimis 
reftringat.Fratris  enim  fadrum  fratri  ncn  nocercindiftinclc  Paulus  ait,neq, 
«idcocuradnouamhanc  Bartoli  diftin&ioncro  rccurrcndum  lit  cinn  ad 
obiccxioncm  illam  qux  diftincrioni  caufam  prxbuitrefponderi  facdepof- 
fit ex  iis  qu*  proximo  capite  diximus:Mulrum  interclTe  an  coa&us  lit  tcfta- 
tor ,  vt  hcrcdem  cxtraneum  inftitucrct  qui  non  crat  fucccffurus  ab  intefta* 
to  ,  An  veioprohibitiiifittcftari,vtlcgitimoiuccclTorilocusapcriretiir. 
Priore  cafa  apertc  fit  contra  cdictum ,  quhi  extraneus  ille  inftitutus  non  po- 
teft  confcqui  hcrcditatem  ex  tali  tcftamento  quin  profiteidolus  eius ,  qui 
reftatorcm  cocgit.  Pofteriore  vcro  nihil  fit  contra  cdictum  quia  doluscoa- 
ftoris  no  tam  prxbuit  caufam  lcgitimx  fucceffioni,  qnam  occafionem,cum 
legitimus  fucccflbr  fuccedatex  bencficio  lcgii  immediate* ,  quoJ  bencficifl, 
ignoranti  cripi  ob  dolum  alterius ,  non  modo  abfurdum  effct,vcrum  etiain 
iniariofum.  Pixferamcurofieripotuerimisquicoa&ionis  temporevo« 
luntatemhabebatcondcnditeftamcntiad  cxcludendoj  ab  hercditatc  legi- 
ttmos  facceffores ,  poftca  fuerit  voluntatcm  mutaturtis ,  fiue  ante  ,  fiuc poft 
fatftum  tcftamcnmm,&quibufcunque  alii*  hercdibus  legitimosprejaturus.. 
Neqv  verb  tam  gcncraltter  &  abfolute  verfi  cft,quod  pro  vcro  alfumit  Bar- 
tolus.  Legitimos  hercdcs  tacite  inftimtos  videri,  ncc  slio  iurc  fuccedere  qua 
qaafi  fcriptos.  Id  enimtunc  quid£  vcre*  dkitur,  ctirn  paterfamtlias fideicoru- 
BufTam  ahquod  ab  iis  rehnquit  ab  inteftato  vt  tn  iJL^JLlMmfittumtwtM  imr. 
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futUS,qui  fcilicct  tcflart  vcllct  ad  cxtrancos  hcrcdcs  eligcndos  fi  poflct,  nec 
Utnen  tcftandi  habeat  facuh.ucm  ,  fonc  non  habcns  Wticientcm  copiam 
tcftium  vt  in  d.l.cenfciHntur.  %.}.cedutL'i.  Autquid  li  iamcoepto  telbmfto 
primifq,  hcrcdibus  nombtatiSiCUtn  in  co  ciTet  vtfccundos  iamianorninarct, 
obinutueritiatq,  ha  impcrfccto  tcitamcto  dcceffcrit  rt  in  l.fitt  fui  ttflsmi- 
firm.i,-.  D.ftUttjhm.fattr.ptfK  Qui  J  dcniq;  fi  pnubat  la  dcccfsiife  filiilaut 
fratrt  n  aUu  nvequi  i  itncn  r.iortis  tfiporc&  vtuus  &  proximus  agnatusre- 
p«  jtiir.aur  (i  a!.u  u  J->  intcftato  hcrcdchabcati  quam  dequohabcdoco- 
gitabattVt  in  Lfuigrdmi.xixttm  immbftffJLtk  ia*tflm$,i6JjMtftKd$  tttr.ct- 
litcttl.l.cu  psttr.-r-i.f  cum  t\ihtna'tt.dt  Ic^ai.i.  His  ommbus  cafibus  ncmo 
rj  xerit  ab  irteftato  luccc  li  c»  ::c'u  patrisfa  niltas  dctuncti  volunutccum 
i  contrarii  ,.nit  cfitra  antfaltc"  p:  (tCf  *-ius  volumatc  fucccdatur:  Ncq;  tamcn 
(;n  tma^'s.  .niffcm  r  hcredius  lrgitimis  lucccfsoribus  uquii  indtgrris  coprx- 
uxtu  quod  n  -n  habcant  dcfitncti  votutatctqutppe  quibus  fufficitquodalc- 
ec  vocati  lirit,ncc  iufta  aliquj  dcfuncti  voluutc  a  bcnericio  lcgis  cxdufi.Ea- 
uc  igiturrationc  diccdil  clt.Etiiii  q.iis  pcr  vim  aut  dolu  prohibucritneira- 
tcr  tcltarcturad  hoc  »  vthcrcdmsiurc  intcftatiad  Icgiu.nos  hcTcdcsdcuo- 
lt:crctmsqn'i  tcilaturus  patcrramiiiai  volcbat  in  cxtraneos  rxansfcrre»  ndob 
i  J  tanic  auffcrtda  clTc  Icgitinus  fucccflorih.hcrcditate  tanqtu  indignts,  cum 
i»w  i  j  habiSt  quali  vcl  cxprcfsi  vcl  tacitein(tituti,fcd  tiqua  lcgirimihoccft 
i  fula  lege  vocatitCoiui  bencficio  ncq;  ipti  indtgnos  fcrcddidcrmt,qutm- 
lul  dolo  tr.al » cgcrut,ncq;  cx  ultcrius  t.uto  indigni  ficri  potucrint,quomo~ 
do potuilTcm  (i  extranei  tuiffcnt  ac  pcr  .ittcrius  viin  Jolumvc  infbturi  :quia 
indignkashcrc^lu  tuncdemu  vftitnatnr  cxco  quodnonhabcatilleprofc 
ciefuncti  voliiutatc>cuin  potuit  3cdcbmt  Iticccdcrc  cx  voluutc.no  aute  cum 
ex  legctqux  fcilicct  nullj  voluutis  autexprcftae  atit  ucitar  cocomitantiire- 
qumt,du  ne  pcr  contraria  camq;  iullam  voluntatc  tntpcdiamr.P^m#r,ca- 
f.is  que  initio  cipitis  pri>pi>fuimusdubitabilior  cfl  li  vnuscx  fratribuscum 
piiorctratris  teuamcnto  f<<l.is  cllct  mftitutut,  cundcrratrcvolcntcni  muu- 
rc  tcltatncntum  pconibitcrh  nc  mutarcr.  Circa  qucnscafuut  difttnguit  nir- 
liltn  Battolus  morc  fitOincc  aptUtt  &  (eltcius  quam  folcat.  Anis  qui  prohi- 
buitctict  inllmit.;',  in  primotcftamentO«an  non.Vtli  nequcipfcncq;  ipfius 
\  c  i  tilius  vclfirutis  fuit  inltitutus,  cius  proliibitio  non  irnpcdiat  fucceJcre 
inftitutosin  primo.£s  notar.  in  i.l.uin pnnctp.fi  fttitMtif.tr/tdr.  »r*btb.vtl 
tttgdt  tx  d.t.i.^.Jtattu.  Nin  confiarct,inquit,quodtcftator  volcbatmuu- 
rc  rcltaiv.cntum  rcfpectu  hcrcdif  in{btUti,C<  aluun  inftitucrcquo  cafupcr- 
indc  cfict  acfi  tcOatorcm  CoegUtct  vt  illum  hcrcdcm  infiitucrct.Qu_id  nam- 
quc  intcrcft  antccompcll  uii  vt  Titium  inftimas  ,  an  vtinfacta  iarn  Tuij 
.  ■l;:tutionc  pcrfeuercs  ?  Si  vcro  ipfe  prohibcns  crat  inftitutus  in  primo  tc- 
ibmcnto ,  iabdiftinguiti  B.irt.  an  effet  illc  infiitutus  cum  aliis  an  folus.  Si 
cunialiis^adintttit  dolom ipiltttaliis  nunnoccrc  ,  fi  tnodo  nihil  ipfi  dolo 
tccerint  cx  dtO.ttg.t.f.vitim.  cjr  <t*.<i.^-4/r*r.Nimirum  fi  non  conftet  voluiife 
tcjfatoccrn  mutarc  tefbtmentum  etiam  quod  ad  inftitutioncs  illorum  qut 
nihil  dolofcctrunt.  Si  vero  fulus  cratinftitutus,  itcrum  fubdiUitiguit,  An 
aquc  folus  cifct  fucccifui  us  ab  intcllato ,  an  cum  aUis:Si  folus  auffcrri  herc- 
ditatcmci  unquain  indigno,&  applican  lifco  ct  dtQ.  t.i.tn  pnnap.  D.tid. 
Si  vcro  cum  aliis.  Ef! cqutdt  nunullos  qui  putct  IacXu  ipfius  alu»  noccrc  no 
drbcrc  quominus  fufrruant  ab  intdta:o  vclm  totum  li  iint  psoxiuiiorcs» 
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vc!  pro  partc  11  inpaii  fint  gradu  fucccdcndi  cx  d.  §.pa;ru.  Sc  I  magis  cfTcvt 
fifcc  loaistiat:acfi  tcfhtomn  quis  COpulilictvt  fc  inttitucrct  vtint.i.£,ttd. 
Rationc  illa  lani  allata,quod  ntlui  planc  intcrti:  an  te  COMpcIlam  vt  hcrci]c 
ruc  tnftituas,an  vt  infacta  inftitiaijncpcrfcucrcs:  Eijo  vcrb  iicutpoftcrio- 
rem  huius  diftin&ionis  p-ir;cm,tota.nqtic  fubdiftinctioncin  pr..ib;>>:taprio- 
re  nullomodo  pn.br. ep  .ti  i  n.  Tunctii  cnun  is  qui  pcr  vitn  dulu.uue  ma- 
lum  prohibuitnc  tcftamentum  mutarcrurnon  fucrtt  hcrcs  inftittitus  nec 
cius  aut  tilius  aut  fcnuts,  tcd  tlius  quilibct  »t.itncnncn  dubitoqutn  PeriJld'' 
loc.:s  fit  tifcoadauffcicisua.nfciiptis  hcrcJtbts  cc;atr.  igr.oramibus  hcrcJi- 
tatcm,pcrinJcatquc  fi  coa&US  ab  co  fuiiTct  uftator  vt  cofdcm  illos  hevcdcs 
inftmieret.  Nara  quctnaJaiodumin  poftcriotcfubdtftinctionis  p.irtc  n«!Ia 
a^Bo(citBartol;isditTcfctia.:i,S:  hocrcfte,  an  quifotus  hcrcs  inftitutusfuit, 
cr.mab  intcftato  ahos  cohcrcJcs  eflct  habtturtts  tefbtorcm  compulcrit  vt 
fc  mftitucrct  >  an  vcrb  cum  prohibucrit  nc  priorcm  mftttutioncm  mutarct, 
Ita  ncc  dici  potcft  quicquatn  intcrctfc  an  tc  cogatn  vt  alium  ir.ftif.ia*: ,  an  r<„ 
prohibcamnc  inftitutioncinnuitcs  quam  muiaic  vellcs.Vtrcquccnini  c.fa 
euenit  vtcogam  tchaborc  hcrcJem  &  quidcrn  cx  teftamento, illum  quem 
habcrenollcs.Etconfequcntcr  vthcrcs  priorc  tcftamcnto  faiptncnon  !u- 
bcat  voluntatcm  dcftincti ,  cum  tamcn  non  fucccJat  tuli  ex  voluntate.  Qui 
VCrus&  propriuscafuscftcius  indignitatis  inJuccnJa:  quxtifcn  locumf.i- 
ciat vt  proxuno  capitc  diccbamus.  Ponimus  fiquiJcm  hcrcdcs  iflos  priorc 
illo  teftamento  inltitutos  fucccfJilIc  cx  tcftamcnco  (iuc  potucrint  liuc  t)on 
potucrint  fuccc Jcrc  ab  intcftato.  Nam  fiabintcftacofucccJcrcvc!!cntt,iu- 
quamaquatiproxiini  &  Icgitimi  fuccciforcs  ,  vt  tifcumcxcludcrcnt  Sc  nc 
adniictcrent  hcrcditatcm  obtcrtij  dolum  quctn  DOn participaffcnt  ,  vttquc 
purarcm  liccrc  boc  cis  dcbcrc  .  qunndoquidcm  hoc  c.ifi:  fraudcm  non  um 
faccrc  quam  cxcluderc  vidcicntur,vt  docuimus  in  praccdcn.ibus.  Ncc  facit 
contra  nos  pro  Bartolo  quod  illc  obijcit  cx  d. Ai.$./r4tw,fadiim  rratris  fra- 
trt  non  noccrc:Nan  vt  idcm  ipfc  Bart.tatctur  aJ  tincm  fu.t  Jilbnctionis,  m5 
potcft  locus  illcaccommodarud  cum  cafum  quofratcr  fratrcm  prohibue- 
nt  nc  mutarct  tcftamcntum ,  in  quo  alius  fratcr ,  aut  illc  ipic  qui  prohibuit 
fuilfet  inftitutus,  fed  ad  illum  duntaxat  quo  fratcr  Iratrcm  Prohibucrit nc  dc 
nouo  tcfiarctur.  Quinimo  cuu>  illoctiam  cafu  qtio  fratcr  rVatrem  prohtbuit 
dc  nouo  tcilari ,  Bartolus  vclit  trarris  fa&um  fratri  noccrc  fi  conftct  tcftatu- 
mm  fuiilc  patremfamilias  in  fauorcm  aliorum  fi  prohibitus  n&  ruiffcr,qutd- 
ni  hoc  idcai  admittit  illc,  ciiin  fratcr  fratrcm  prohibutt  teftamcntu  mutarc? 
Siquidcm  ticri  non  potcft  vt  nolit  mutarc inititutioncm  qui  vult  tcftamcrt- 
tum  rautarccum  tcftamcntum  cx  inftitutionc  acftimctur.  Itaq;  cxccptio  iila 
quam  addit  B*tt.  mft  ttnfiartt,  inquit ,  qutd  ttfiattr  vettlut  mntart  ^rimum 
ttfiamtntum  rtfbtdu  btrtUu  infinntt  tf  vtltbat  infittntrt  altum ,  planc  incpta 
&  ridiculacft.  Debucratq.  potiusBartolusfciibcrc,  Eo  cafu  quoqim  aliuffl 
tcftari  prohibcr  qui  volcbat  mutarc  tcftamentutn,  proliibitioncm  iliain  no- 
cerc  fcriptts  inpiiino  tcftamento ,  njifi  conftaret  qubJ  nolcbat  tci>ator  mc- 
tare teftamcntu  a;>  rcfpcclu  heredis  inftituti,  fcJrcfpcclu  lubftitutorum  aut 
lccauric  ru-aut  tidcic«mmiffariorum:quod  finc in duhjo pr.viiinudum  nc  n 
eftjcuaiquidic.ttcftamenta  r.6:a  fubltuutiones /iucd  rccbs.iiuc  prccari..» 
auc  lcgata  aut  tideicommifTaeo  iromine  intclligat,quam  inftitutioncs.IJcui 
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crat.voluiflc  mutarc  tcftamcntum  quod  admftitutionera  quorundam,  nos 
etiara  altorum.  Ko  namqvic  cafu  tcftandi  prohibitioncm  ab  alio  radam 
raonoportcrct  ooccrc  i)s  quorum  rcfpcctu  non  cogiuflctteiutorde  mutan- 
di  voluutate.fcd  :js  tantuni  ctrco  quos  voluntatcni  muuftet.  Ncque  nouuru 
eft  vt  cdicto  locui  lit  pro  partc  hcrcdum  citm  plurcs  hicrunt  inftituti .  Nini 
ctlicx  inllitutis  quidam  duntaxat  dolo  malo  fcctifcnt  nc  tcftamcntuin  mu- 
tarctur  no  noccrct  ca  rcscctcus  quinihil  dolo  malofecillcnti./.i.§.*//.«»i. 
Nifi  conftarct tcftatorcm  ctinn  quod  ad  alios  voluiflc  murare  voluntatcm, 
vt  Bart.intcrpretatur.Et  rcctc.  E ifcnt  cnim  co  cafu  indigni  illi  qui  non  rcri- 
Ifuidcnt  voiuntatcm  cxqua  Uineo  Hicccfliiicnt,  non  minus  quaiu  li  coactus 
fuillet  tcftator,  vt  cos  inltirucrct  hcrcdcs  d.l.i.C.etd.  Minus  vrgct  pro  Bar- 
toloqnod  illc  obijcit,  FaCturri  prohibcntis  DOO  noccrclcgatarijs  &  fidei 
comnuflarijs  Ctiam  cxitmcu.  l.\.$.fed  fi  ltg*tum.<ir  l.i.$.vliJ.fd.vtmknt, 
Scc  :g:tur  inrtitutis  cxtrancisnoccrcnon  dcbcrc.  Primumquia  fi  clictbo- 
na  raiiecinatio.feqttcrctunNcquc  nocituram  exrranco  hcrcdi  mftituto  cam 
vnn ,  quam  quis  jdhibuiilct  in  tcftatorccogcndo  vteum  inftituerct,  quia 
ncquc  legaUrijs&  fnlcicomtiuflaiijsnoccrct  d.  /.i.f.  vlt.  Et  tamcn  fatcrar 
Bart.  ncc  li  vcilct  polfct  ttCgart  quod  nos pro  co  contra  Iafouem  in  przce- 
dcntibus  probauinnis.Noccrc  inftituto  cxrranco  quantumuisignoriricam 
vitn  quam  alius  fccent  ad  cogcndum  tcftatorcm  vt  hic  inftirucreturcx  d.L 
\  .C.ecd.  Non  eft  igitur  bomim  argumcntum  a  legaurijs  &c  fideicommifla- 
rijs  ad  hctedcs.  Et  ratio  diueriitatis  cft,quia  tcftamcntum,  vt  iam  diximus,  (/ 
arftimatur  cx  inftitutionc  non  cx  lcgatts  aut  fideicommiflis  aut  alijs  quz  in 
tctla.nento  rclinquuntur.  Dcindc,  quod  aitBart.dolum  prohibcntis non 
noccrc  lcgirarijs  &  fideicoiniflarijs,qui  fcilicct  dolum  non  participauerunt, 
ctfi  vcrem  cft  in  co  caftt  quo  quis  compulfus  lit  ad  tcftandum  fiuc  pro  ipfo 
coa 'torc  (iue  pro  a!io  qu<;Iibct,  non  tamcn  arquc  potcft  admirti  eo  cafu  quo 
dolus  adiniflus  litin  prohibcudonc  mutarctiir  tcftamcntum,f  qui  umc  ca- 
fiis  cft  qu6  nunc  tractamus]  quooii  quifiiuis  tcftamcnru  mutaxc  voluit  is  in 
dubio  cicddduscft  ah  viiiucrfo  pnorciudicio  rctcfXiiTcl.fi  fcnptit.iy.D.dt 
hn  <)H*  vi  $ndign.\H  cftncntantum  quod  ad  iti(tmitioncs,fcdetiam  quodad 
Ji-gau,lidcicoiuinifti,&  cctcra  onmia.In  cocp,  iam  fupra  monui  crrailc  Bar. 
ad  dJ.vli.nHm.u.ejr  li.vbi  (inc  vllacafuum  iftoriimdiftindione,vult  lcgau 
valcrcmiii  probctur  cotraria  volunus  tcfutoris,qti{  tamcn  c  contrario  pro- 
bandadt  a  legaunis,  quod  tcftator  voluerit  lcgiu  falua  nianerc  ciim  cogi- 
tauitdc  iiiuundotcftamcnto.  Adqucm  cafiitn  dixi  coarctandum  cflequod 
in  contranum  vidctur  ftribcrc  Vlp.in  d.$.(edfi  /rjj/Mm.Nccobfutrcfpon- 
fura  Papiniani  in  l.tnmfutdnm.ii.ted.  ns.de  bis  qMtvtindtgn.vbi  ciini  rra- 
itarctur  dc  co  qui  pcr  poftcrius  tcftamcntu  inualidii  a  priore  reccflcrat  >  lc- 
gata  nihilominus valcrc  fcnntu cft  in  (inc  lcgis.  Obfcruandu  cnim  cfi  qnod 
ncrao  obfct  u.it,aliain  cllc  fpccicm  quxapud  Papinianti  proponitur  in  prin- 
cipio  lcgis,alum  qux  in  rinc.In  prtncipio  traclatur de  ilioqui  tcftaincntum 
non  folum  motarc  voluerit,fcd  ctiam  muuuci  it  inftitutts  in  fccundo  tcfta- 
incnto  iis  quos  inftitucrc  non  potucrat.In  finc  aurem  Icgis  dc  illo  cuius  tan- 
quara  indigni  uomcn  tcftator  c.inccllauerat.  Et  ad  hanc  nimirum  poftcrio- 
rcm  fpcciem  pcrtinct ,  quod  a  Diuo  Marco  confiitunim  Papinianus  rckrr, 
vt  lcgata  falua  maucrcnt ,  adeoquc  quod  magis  cft  faluasei  confcruandas 
cilcprxccpiioiics,  fi  non  coimaria  tcitatoru  volunus  probaretur.  Ncmpc, 
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quia  non  potcft  vidcriab  vniucrfo  priore  tudicio  )  eccflTjfc  is  qtii  heicdis 
nomcn  duntaxat  canccllauit,quotr.odo  rcccdit  ille  qui  condi:  aliud  tcfta- 
incntuni,idc6quc  qui  v*iltcondcrc  ft  modopcrviin  dolumocalicuius  pro- 
hibcaturnc  id  Uccrc  pofllt.  Cancellatio  cnim  cft  facii,  cx  quo  mhil  potcft 
inrcrn  nifi  quatenus  uctum  Sc  cjnccllahim  cft.Iuquc  cjttera  quat  in  codciu 
tcilamcntononcancclljUrcprriuntur  nihtlotnintis  valcnt ,  ptuptc.  cn  ro». 
tioncsqii2sattdlnnus/»i.i3.^«»«r7.  Atnon  fimtlitcr  pofTunt  valcrc  Ic-gata 
in  prtorc  uft.uncnto  relicta^cumtcftjtor  alnidtctra  ticntttm  faccrc  volcns» 
ab  vninrrfa  priori  rcccdit  voluntatc.  Dixi  siind  ttftamtntnm  fncere  tnitmr. 
non  modo  quiahic  cafns  cft  dc  quodifptttamus ,  fed  ctiam  vt  intcllnjamtis. 
Rcfcrrc  maximc,an  tcftator  reucra  fecerit  aJuid  poftcrius  tcltaincntu.n,  fid 
inualidum,an  vcro,  tcftamcntum  duntjvat  tnutarc  vulucrit,  ncc  tamcn  mu- 
taucrit.quia  pcr  vun  dolumuc  altcriuslucrit  impcJitus.  Prtorccafu  nthil  cft, 
proptcrquod  lcgau  valcre  ininusdcbcant,  cum  piius  tcftamcntimi  non  (It 
ruptum,vt  lcx  ait :  nam  Sc  inftitutioncs  conferuarcntur  u  tcllator  fccundum 
tcitainentum  inualiduin  fcciflct  limplicitcr,  uon  adicctafux-volitnutisdc- 
clarationc  quod  priotc  tcftamcnto  inftittttos  pro  inJignis  iSc  tnalc  mcrttij 
habcrct,  vtbenc  hac  partc  Papinianum  intcrprctatur  Bait  ad  d.  I.  citm  fmi- 
dttm.tx LcMctUMMtrat.  D.  dt  hit  qtntin  ttftsm.  deltm.  cf  t.htrtdnnt.&.C.dt 
hit  quib.vt  tndign.  Alioqut  ccrtum  cft,fi poftcrius  tcftamcnrum  non  valcat» 
vfquc adco  primum  fublifttrc  vt  ncque  hcrcdibus  hcrcditas,ncque  lcgau- 
riis  lcgatum  quaii  mdignis  aurrcratur,vt  ncc  fidcicommilfarns  fidcicommif- 
fum»quiaquod  ad  tnftitutioncs  pcrtinet, ex nuda  voluntatc  non  infirman- 
tuT.Umitu.$.j.vtUT4nm.fD.dt  itftttm.milti.  Crtera  ver»  onraia  ctfi  nuda 
voluntate  inrinnari  poiTcnt,nou  umcn  pro  infirmatis  habcnrur.  Idco  quod 
credcndus  fit  tcftator  ita  Jcnuim  a  priorc  tcftamcnto  vdlc  rcccdi ,  li  p(Jftc- 
rius  valininim  fit,vt  Pomponius  ait  m  l.fi mre. ii.de  ltg*t.\.  N ili  ad  rcuoca- 
rioncm  mintis  follcnncm  tcftamcnti  follcnnis  accedat  lapfus  dcccnnij  cx 
Lfditttmm.u-C.dt  ttftnm.  Quod  ciun  ira  lit,apparct  ratio.iem  i!l  j  Papintani 
qua  vtiwr  contra  hcrcdcs  yw  ncn  bnbnttum fupttmnm  volnntattm  [fi|  uncd 
ea  vcrba  rationis  loco  accipicnda  funt,ac  non  potius  pro  dcinonftratione  il- 
lorum  duntaxat  hcrcdiun  quosteftator  habuitpro  mdignis  ]n»n  excofolo 
poflc  vim  fumcrc  quod  tcfumcntum  poftcrius  factum  ltt,inualidum,  nifi  e- 
tiam  illud  accedat,  vt  eos  cxprcfsc  indignos  tcftator  Jixcnt ,  ulrcm  rcitocata 
tfxprcfllm priorc  mftitutionc,  vt  maxtmc  aliudnihil  contra  cos  rcquircrc 
quis  \  cbtXti.n  criim  polierius  tcftamentum  quod  minime  valct,uon  faciar 
quin  fuprcmum  iit  tilud  quod  alioqui  primutn  clTet ,  ncccffarib  iliud  otiani 
confequcns  cft,vt  fuprcma  volunt  as  dici  dcbcat  illa  quar  eodcm  tcibrncnto 
contincnir  i  ac  proindcvt  co  dcmumcafu  poflit  dict  hcrcdo  prius  kriptos 
lupremam  voluntatcm  non  habcrcquo  tcitator  voluntatcm  fuam  mutatam 
eficdcclaraucrit  aliter  quam  per  policrioris  tcftamcnti  mutilcm  ccmrcctio. 
ncm.  In  fumma  nthif  hoc  cafudiftam  inftituuoncs  alegatis  &  hdcicom- 
nuflls,  quia atquc fieri  c conttariopolTct, vt faluisinftitutiontbus lc^nt.i  fic- 
rcnt  caduca,itcmqtic  fidcicommilTa,  icgjtai  iis  &  fidcicommiiTariis ,  fiuc  o- 
mnibus.liuc  quibufdam  rcpuuttsindignis,ac  nulc  inciitis,  nultat.ui.cn  cir- 
oahcredcstali  uctadcclarationc.  Atcuinquispoiicnustcftjmcntum  nul- 
lum  fccit,fed  unttlm  facere  voluit  tacturufquc  fuit,lipcr  vim  dolumuepRK- 
hibitus  noniuuTct,  dicimus  vidcritcftatorcm  in  dubiu  rccclltlfc  ab  vniucrfo 
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prior-c iudicio,ncc  minus  quanttlm  ad  Icgata&r  ttJeicommilTa,  quam  quoi 
ad  inftitutioncs.    In  cdquc  peiorcm  ficnnus  conditioncm  &  hercdum  & 
lcgatariut  um  &  fidcicomtr.illariorum ,  quim  fi  tactum  ctlet  pofterius  te- 
ftamcntum  inualidum.  Quoniamquiteftari  voluit&  prohibitusfuit,cre- 
dcnduscil  vtilitct ac  iurc  tcflatunis  fuilTe  fi  prohtbitus  non  fuilTct:  quofa- 
fto  vtiqt.c  r.ihtl  comm  omnium  quar  priorc  ttftamento  fcripta fucrsnt,  vi- 
lerc  potmlllt.   Q^ac prxfumptio  non  caJit  in cum  qucm  apparet ,  &  tcfh- 
tum  &  inutil:tcr  tcftatum  fuil:c.  Noncnim  quid  lftc  faccrc  volucri;,  aift 
pntucrit  infpicicndum  cft ,  k  i  quid  iam  fcccrit.    Iccitautcm  nihil,  quia 
poftcrius  teilamcntum  non  fulltnnequod  kcitnullumcft.nulliufque  cf- 
tcctusmifi  tcftator  cxpiciTijii  priorcni  voluntatem  rcuccaucrit,  vt  indignos 
ctfcofterdcretjvcl  hcrcdc$»vcl  Lgttarios  aut  fiJcicomtiulfarios.  Eo  nam- 
quc cafii prodciTct tcftamcntum ad  hoc ,  vt  cx  illoquamuis  nullo  dfdara- 
rctur  &  probarctur  vohmtis.fcg.ti/fim.D.dc  rcb.et>r.tjut(nb  tutcLvelcur.fwu 
Qtiia  crgo.fi  in  poficriorc  tc  Itamcnto  adtccca  clfct  claufula  illa  quz  paffim 
hodic  ad:tci  lolet  j  Cajfunsdr  irrimns  emnta  teftamtnt*,  ejrt*  cVpoftcrius 
illud  tcftamcntum  non  iurc facTum  rcpcrirctur.   An  diccrcmus  auffercn- 
dam  tamcn  hcrcdibus  pnorc  tcftamcitto  fcriptis  Iicrcditatcm  ,  itcinquc  /e- 
gatariis,  5i  tiikicommilfiiriis  rclicTa  orr.nia,  &  quidcm  tanquam  indignis/ 
Namcaclaufitla  manifeftam  contincrrs  prioris  tcftamcnti  dcrogationcm, 
tamctli  iiuc  inutilcm  ad  cncruandas  vircs  prioris  tcftamcnd  ,  hactcncs  ti- 
inencfHcax  vidcri  potcft,  vt  oftcnd.it  tcftatorem  a  priorc  voluntatc  cx- 
prcffim  rccclTiife,  ncc  voluiiTc  vt  fuprcma  voluntas  illa  eftct  quam  pri- 
ino  tcftamento  dtclaratfet.    Vcruin  lioc  non  fufficit,  vt  Itcrcdcs  aut  Icga- 
tariospro  indignistcftator  habuitfc  vidcatur,  fi  nonalumdc  id  probctut 
dtli.§.veterAtiHt.(!r  dttl.l.  hercittttt.  Ncc  cnim  funt  fimpliciter  iiidignio- 
mr.es  qui  non  habcnt  vohliuatcm ,  fcd  ij  tantum  quibus  cam  cripuit  tcfta- 
tor  tanquam  malc  mcritis  &  indignis.   Prarfcrtim  cum  haec  claufula  rc- 
uocatoriaapponatur  hodictam  firpc,  ncdicam  fcmpcr,  vtcx  notarioruni 
ftilo.potms  qtiaintx  tcftantis  fpcciali  iudicio  adiici  vidcatur.  Quarc  ncc 
pothicn  non  probarc  qttoJ  V:glitis  cV  ahj  tracTant  ad/.  po/leriere.  Inflnut. 
finkmod.te/Iament.trfrrn.  polt  Bartolum  ad  leg.fnurt.  18.  numer.^.  de  le- 
gat.l  iniitilemctfcnotaiioruni  cautioncm  quam  m  poftcriorc  tctfamcn- 
to  folcnt  adhibcrc  ad  rtimpcnduin  prius :  quiancquc  potcft  vtilis  cflcad 
rumpcndumprius,  quod  mtnirum  pcrpoftchus nnr.pitur,  cV:  quidcra  ipro 
iurc  ctiamfi  nihil  dc  co  dutum  fit  in  poftcriorc  ,  ti  poftcritis  valcat.  Nc- 
qucad  avff.rcr.datn  hcrcdibus  inpnorc  tcftamcnto  fc.riptis  hcrcditatcnj 
tanquamjodignis.fi  poftcrius  non  valcat,nili  aliundcprobcnmr  trv- 
kzpudin.S.veterMntu.tirdtn.l.ir  Atquc  ita  intclligcndus& 
rxplicandus  cft  Papimanus  in  din.l.eum^uidam. 
non  quomodo  apud  Accurfium ,  qui 
nihtl  hic  vidiu 
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ERROR  OCTAVVS. 

St ptr  bttnduieu ftni  dilimmlof*H»m/tt fce»ndjtmtt(r*mentj>m  *b  ee,<jHt 
etliei  httldts  vtiluer  tnfltt»er*t  tn  primi. 

Atenttr  omncs eu qui pcr blandittas  citra  vitn&dolu  idegc 
rit  vt  tcftaturi  hoininis  iudtcium  erca  (c  pruuocjrct»non  mcidcrc 
in  cdKtum  S$  <J»u  *l$<}.teff*r.prthib.  vr/CMg.Nani  cV  hocdifcrtc 
fcriptumcfti» /.*//.  Q.tll  *ttri*t.    >.D.dt htrtd.t>i/ht.2c 

flegantcr  Paptntanus  nofter  inl.vlt.D.Jiqui* *lnj.ttfi  .prohtb.y  trum  ,mt\m'., 
qu$  ntn  per  vtm  net  per  dolum  quomtnm  vxir  cintr*  eum  tnutM*  volunttte 
ttdtctOtt  f*ct>  et  tntcicrfftr* •,  fed, i  : fiert  *d  feltt  ,offcitf*m  *£rt  muiicru  m*n- 
1*1$  ftrmont  pl*c*uer*t,m  cr$men  nonmcidtffc  rcffctndt ,  nec  e$  qued  iefi*mento 
d*tum  ftter*t  ,  Mbjferendum.  Sed  tamcn  li  quis  pcr  blund  ti js  f„ cerit  vt  ts  q:u 
priorc  tcftamcnto alium  hcrcdcm  inftituit,  itcrum  tdtctur,  c\  blandientcm 
i^funa  inftituat,  Plcrique  rn.Tmt ,ctfi  fccundum  tcftamcntum  valcat  dandatn 
Umcn  hcrcdi  inllituto  iirpnorc  actionem  li  non  de  dolo  [poniinus  cniin 
dolum  nullum  interucnillc ,  faltcm  in  factutn  ad  rcuocandam  hcrcditatcm 
abcoqui  rucnt  tnltttutus  in  poftcriorc.  Quam  fcntcntiam  primus  induxit 
AngcLidld.l.vti.C.fi  fuu  *Ii<j.te/l*r.prthtb.  &  *d l.mn  tntm. 4. D.de  tnoff.te- 
fljun.  vbt  rctcrt  dias  iudicarum  hjtllcPcruftj ,  dum  ulct  ipfc  Vicarius  I  ,  1- 
Ccopi  t  Cum  quidam  pru»  tcftamcntum  fccilTct  in  quo  rcligiofos  quofdam 
mft.tucrat,  Poftca  vcro  quuiam  agnati  ei  perfuaiiflcht,  quodcrat  nuleta- 
tlutn  iaftitticrc  taks  rclt^iolos  ,  quta  talcm  hcreditatctn  conucrtcrent  ad 
maiuin  »atquc  ita  ftciflcnt  vt  cos  ipfc  inftitucrct,Potiorcm  ellc  dcbcrc  cau- 
fum  rcligioforumadfucccdcndum  cx  priorc  tcftjtncnto.  Eamquc  dccifto- 
nem  &  vtilcm  Sc  notandam  cflc  aiunt  non  illi  tantum»qui  citifdcm  funt  opi- 
cionis.  Intcr  cjuos  Barthol.Ccpoll.  Vcron.  c*»tttl.  ;X.  Icd  illi  ctii  qui  contra 
n.-ntiunt,in (juortim  numcro  Iafbn cft  ad  tit.  C.ficj»i**Uj.teflAr,prtbib.n»m. 
vlt.poft gl*f.  *d  l.  quitfuid  vb$  ett*m  fin.  C*  bitr.  tute/.  cjtn  nolunt  probau 
dolum  rjaaJum  heredis  in  fccundo  tcftamcnto  fcripti  vt  hcrcditas  ab  co  auo- 
can  poflit.Pgo  autcmncijuc  hisncquc  illisaflcntiortNam  qucnudmodum 
fi  dolus  nullus  mtcruencrn  non  potcft  locus  cflc  cditto  prxtons  contra  ccs 
propolitoqui  aliqucm  tcftari  vcl  prohtbucrunt  vdcocgtrunt,  quoniam 
vcrba  cJku  nominatim  exiguntdolum  dnccogentis  (Inc  prohibcntis  >  ita 
cutu  dolus  ahquis  probatur  non  folum  poftcrius  tcftamcntum  valct,  fcd 
ctiam  ita  valct  vt  cx  co  hcrcdius,  &  adiri  poflit ,  .\  adtta  tifco  apphcari  dc- 
beat  1  adcoquc  prius  ctiain  quam  adia  (it  tanquam  quz  propftr  dolum  in 
oftcriorc  tcftamcnto  adhibitum  caduca  racufit  vt.bcnc  Bart.  nout  ad 
vlt.num.  1  tSD.ftfui*  *ltj.tefi*r.prohtb.ex  l.i.$.vtt.ttd.cr  ix  l.tum  tjuid*m. 
\\.dt  hii  qu*vt  tndtgn.  Kcutro  tgtturcaft  potcftfuuedcreauthcrcditatcm 
aaocare  is  qui  priorc  tcftamcnto  tutt  inftitutus.  NamUius  habcrct  fuccc- 
dcndt  eo  quoquc  cafu,quo  dolus  in  munndo  Driorcteftamciito  tntcrucmf- 
fct,  non  poflct  hcrcdius  applicari  fifco  cx  Derlona  cius  qui  in  fccundo  infti- 
tutus  fuiflct  1  nec  minus  hfco  quam  poAcriori  hcredi  prackrcndus^Hct 
is  qui  in  prlmo  fcriptus  rcpcructur  >  Nc  alioqul  \  fiico  iniuriam  pa- 
ttxctur.   Qupd  fi  nc  tum  quidcm  cuni  hcrcs  poftcricuc  tcftaxucuto 
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fcnptus  in  do!o  fuit  hcicJir.is  tamcn  nd  hci  cdctn  priorc  tcftimcto  fcripttim- 
ptTtiiut,quar.to  mintis  pcrtincbit  (i  nihil  dolo  malo,  fed  perbljditiasdun- 
nxat  facium  clfc  propoiutur.'  Gcncralis  r.amquc  cV  pcrpcttia  propofitio  ifl 
hoc  tnct.itu  dUqtio  tafu  hcicJitas  ad  lifcum  pcrucntura  cflct  ft  vis  dolufue 
intcrccfsiflet.codcm  cafu  dolonullo  intcrucncntc  hcrcditatcm  ad  cum  qui 
pofttTiorctcluiiiciuofcripttts  tit  pertmcrc,  cjuia  nihiltaqtum  indignoaut- 
teni  potclt,  niii  qiio J  illc,  vcl  iam  acqutiicrit,  vcl  faltcm  acquircn  Ji  fibi  ius 
habiicrit.parum  iiqui  Jem  rcrar,an  hcrcditas  ipfa.an  ius  tantiim  hcrcdit.itis 
adeun da;  ipli  cripiatur.  El  c  Contrai  io.qro  cnfu  hcrcditas  ad  eum  cjui  refla- 
mcrttO  prsorcfcriptuscft  pcrtmcre  pollu  cxrlufo  non  tantum  [Uco  proptcr 
dcficicntcm  dolunvlchuc  probatio::cm,fcd  illo  ctiam  qucm  tcirator  in  po- 
ilcrioictcftamcnto  fcripiiiKt.l.eJtm  cafi,  tair.ctii  dolus  i"nrcrucuirtLr,hKys 
t  inicn  cscluJcrcror,  tanqoatti  qui  non  plus  iuris  habcrcpofsitquam  habe- 
rct  is  qui  tmhgntis  Jicitur.ti  filcus  non  cflet.'  Atqui  ncc  m-gat  qvitqtum.ncc 
ncgarc  potcftj  nfco  loeuni  ncri ,  tn:c  ccacrui  lucnt  pcr  vim  doJumuc  tclra- 
tor,vt  nuiic  primutu  tcftarctur,ftuevt  rcftamcntuui  mutaret,  vtrumq;  enitn 
scqtic  contra  lcgCi  &.  contra  bOBOS  morcs  d\.  Fatcndum  crgo  tit ,  li  dci  ; 
imllus  intcruenttit ,  nCC  proindc  vis  quar  fiitc  dolo  iualo  cllc  nunquampo- 
tcft,  hcrcditatcmad  cum  fpcfiaredtbtrc  qui  fucrit  ip  poflcriorcrerfcT.en- 
to  mftitutus,  &  quidcrri  cum  cftcciu,vt  nulla  actione  pcr  cumqui  in  priore 
fcriptus  hicrat.au  pcari  .ib  co  potsit.  lLt  vcro  qua?ium,nbfccro,aciio  in  hanc 
rcm  comprrata  d:ci  potcfbNon  quidcm  actto  dc  dolojcrji  cam  quoque  dat 
An^clus,  Quia  ccrnun  cfi  nunquam  poflc  ei  locum  cfle  niii  vbi  dolusinter- 
uciiit,qui  fcti.pcrpiobaiultis  cil,  non  modo  fi  agmir,  fcJ  ctiamfi  octipiatut 
dc  do\o.l.doltim.6.C.de dalo.l.<?ueutj.\$.§.  ju,  d:  ■oSD.dt pr«i*#.Nvc t cs Lwx 
adbio  in  factuni,c]ii.t  folct  ctfc  fubtiduru  actionis  dc  dolo,  fiue proptcr  rc- 
ucrcntiam  pcr(onarum,fiuc  qua  alia  rationc dcdolo  agi  non  ^okiu} Jttndt- 
6rt.it.$.i.Y).de  dele.l.fifaptrjiitf.  j  .C.ttd.lhnc  cnirh  attioncm  non  quodli- 
bct  tactum  inducit,  fcJ  lilud  dtmum  qnod  aaionc  aliqua  vindtcandiim  vi- 
dcacunquale  iftud  non  cfttCttm  i.irc  fuo  vtatur  quifucccdircx  poftcriorctc- 
itamcnto  valiJo.ac  itiic  pcrfccto,  ncc  altcrius  iudtcium  Sc  bcncuolcntiam 
blandis  fcrmonilms  :n  fc  prouocarc  fit  prohibitum  dummodo  dolus  malus 
abfrt,vt  initio  capitis  pratati  f.imus.  Et  vcro  (i  tum  quoquc  ctim  poftcrioril 
hcrcJis  Jolus intcrucntt.non  ramcn  Jatur  actio,  (iuc  dc  dolo,fiuc  in  facrum 
ciquiinpriorcfcriptusii.icratad  hcrcditatcm  auocandam  quippc  qi:acad 
iifcnm  dctiohiitur » lcd  aJ  hoctjntimi  \t  ci  (]uidohim  pafTus  clt  incVmnitat 
pra  nctiir.qucmadmodtim  dhtimuj  in  pr.vccdcntibus  cx  /.Z.«r««.88.§.  Stm- 
fioma.dt  A^dM.CiirpIiisiuris  lubcrc  dcbcbitis  qui  priorc  tcliaincntofcti- 

f»tus  fuitjvt  Itcrcditatcm  auocarc  p  >fsit  ipoftcriore  hcredecuius  dolusmtl- 
ns  probcnir }  An  non  ci  fatis  ft  pc;rquc cautum  cllcr,mdulta  ipfi  adrionc  iii 
pcrlonampro  indcmnitntcconfcqitcnda  ,  quam  habuiifct  fi  dolus  inrcruc- 
niffct  ?  At  ncquc  ratio  vlla  cft,cur  ad  hmic  quoquc  cafum  talis  actio protra- 
hattir.Etcnini  vtindcmnitatcm  priori  hcrcdii  poftcrior  pnrfcarc  dcbcat,  ca 
tantiim ratio  facit,quod  alioqui  poftcrior  ticies  cxdolo  iuo  lucrarctur.Que 
fola  ratio  fuit  Induccnda!  iam  olim,  &  actionts  &  cxccptioms  dolt.  I.i.  D.dt 
iLhtxetpi.l.nttx dtb.u.D.dr dolo.  Atqui  hic  ratio  cclfat  ineo  qui  nihit 
jdcJo  a Jti:iiit,fcd  iure  tantum  fuo  vfus  cft.  Nulla  ci -go  aclionc  pcrloiiali  te- 
ncri  potclt,  non  magts  quain  pctitionc  hereditatis ,  cugj  ncquc  ccntraxcrtt 
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tcJ  quaii,ncqucdchqucritvcl  quafi.nccdeniquc  aliudquicquamegcritcit 
quo  fiuclcgiiiatorciuilis  iiueprxtor  a&ioncmaliquam  prodidcrit  qux  da- 
n  poflic-IIIa  aiitcm  cxccptio  qu jiu  ponit  Iafon  ,  mji preb*rttkT  delm  mdUu 
ftcundi,ZQ\ic  incpta  cft.DoIus  namquc  imcrucnicns  fecundi  hcicdis ,  tam- 
etfi  eum  obligct  vt  non  foldm  licrcditatcm  tanquam  indigiuis  amittcrc  dc  - 
bcat,fcd  ctiam  hoc  nomtnc  teneri  ci cui  dolo  tnalo  prxnpuit  occafion£  ha- 
hcndae  hercditatis  vt  nimtrum  uidcmnitatcm  ci  prxftct ,  d.% .  Sttnprents. 
Nullan>tamenparerca«2ioiicmpotcft,pcr  quipolstt  is  qui  in  pnoretcfta 
mento  fcriptus  tucrat  hcrcdiutcm  auocarc  al>  co  ,  qut  tn  poftenorc  inftiru- 
tus  fuicCum  ccontfjrio  tjciat  vthcrcditas  aJ  lilcum  dcuuluatur  ,  atque  tta 
impcdtat  unto  magis  nc  hcrcs  priorc  tcitamcntn  fcriptus  auocarc  tllam 
[•oflit.  Ncc  tmm  facitquominua  valcat  ipfo  turcfccundum  tcftamcnrumific 
cucrut  prtus,  exquoproindc  hcrt  ncquit  vthcredius  vnquam  pctiauta- 
tiocart  poflit.  Quod  vcro  Angclus  pro  fcntenrta  fua  conftr.nanda  adduat 
cx  dJ.non  eji  tmm.jc.U.de  inejfic.ttfttm.  parum  vidcturmihi  adrcm  pcrtt- 
ncrc.  Nthilenimaliudibi  Caius  fcribtt ,  nifi  quod  non  cft  confenucnduro 
parcntibus  qui  tniuriam  aducrfus  libcros  fuo*  tcftamrntoinducunt ,  cum 
plcrunquc  idlaciam,inquit,  maltgnc  circa  ungutncm  fuum  lnfcrcntes  tudi- 
cium  i  noucrcalibus  dduiimcntis  inftigatittnibufvc  corrupti.  Ex  quo  loco 
longe  prubabiitus  &  apuus  inferrc  poftumus ,  cx  folis  blanditus  Sc  mftiga- 
tionibusctiam  qux  dolum  adncxum  habcant,non  mod6  non  impcdin  vjIi- 
diutcmtcftamcnti  ,icd  ncqucpoilctcftamcntum  eucrti,iinon  ahudiuris 
•auxUium  concurrat,  quomodo  in  ca  fpccie  concurrit  qncrcla  inofHciofi  tc- 
itamcndtcutus  uiiicn  proponcdx nulla fubcftct ncccisitas cxhcrcdato  filio 
itae  cmjU  &  proptcr  folas  blandmas  noucrca* ,  fi  blandittarum  allcgatio  Sc 
probjtio  fufficcrct ,  quaiiinoiiiiitticerecx  illo  ctutn  apparcrquodncrjue 
fitis  crat  Caij  tcmponbus  propoiitain  ciic  ab  cxlicredato  hlto  qucrcfun, 
ii  non  iilud  quoquc  probarct,  immcrcntcr  fc  cxhcrcdatum  i.him.ii.  (\dt 
iiitff.  ttffdm.  quod  iua  iiunlit  vfquc  ad  tcmpora  Iuftimam  qui  probationcm 
cautz  cxhercdatioms  liberonmi  exigitab  hcrcdibus  parns  m  l.etnntmede. 
lo.ttd,  Quaiuquam  nc  locus  ilic  Caij  ad  rem  noftram  faciat,  illud  criam  in 
caufa  cft  quod  nos  dc  lis  blandttiis  loquimur ,  quar  dolum  nulhitu  habcant 
admixtuiiudc quibis  in  l.vli.X  0  C.fifnu «/17. leflar. prehib.  Qauu  vtte in 
dicl.lt g.  non  cit  cnim,  dc  ns  loquitur  qux  non  carcant  dolo-malo  Sc  machi  - 
nationc.  Sic  cntm  rcfpondcndum  cft  non  quomodoliart.  &  Salvcct.qui  di- 
cunt  blandttias  illas  vcxfari  arca  prohibitum.  Nullo  cnim  iuic  prxtcrquam 
r.ouo  ac  luftinianco  prohibiu  cit  exhercdatio  ctiam  qux  iaria  lit  finc  cau- 
u,licct  quitjJiseft  fubucrutur  facilc  pcr  querclam  inofficiofi.  Ner 
rurius  quomodo  Iafon,quod  iki  blanditix  tcndebant  in  per- 
niciem  altcnus  inftituti :  Nam  imo  vcro  tcndcbant 
in  pcrmcicm  Blij  qui  cnhercdatus  propo- 
ncbatttrt&  in  vtiliutem  ems 
.  ji^  i  qm  iucrat  inftt- 
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jPc  «Utcnt  aut  cctnptttt  fiftt  etduetfus  heredemindtgnutn  ad 
4«;;  MiUUmtt  heredttAiem. 

4MKM£|  AlDI  lubotant  nonri  vt  doccant  qnomodo fit praLticandus 
f  VjV^,  [liccnim  Ioquuntur]o/«/M  t!lt.'D.<jr C.fi fuis  aLq.  tefi*t,pro»ib. 
V  »Vy£  1  velcotjt.  &  q.uni.n  actiod.tnda  fithlco  aJ  aurtcrcndam  hcrciii- 
£;-/ih^  mis  fiuc  Ccripcis  liuelcguiinis  hcrcdictcm.  Dc  quo  Bart.  q.iarrit 
z&l.t .tn prtnctp.nitm.\.& etdl.vlt.vum.t.  I).  i//.nr.Et  vtroquc  loco  concludit 
hunc  reigiTcnc&ordincmclTcdebcre  vt  qutircdit  in  cdictum  accufcrur 
co  norntnc  criinmalitcr*&  (cratur  contracum  fcntcntia  per  quam  impona- 
tur  pccna  cxtraordiittria»vt  co  tacto  fcntcntia  contra  tpfum  habcatcrficrum 
GOnn(cationttbot]orumiC\  cxmdc  conucntatur  illeprohcreditatepctttionc 
hcrcditans.   Moj.x'  aCLiptcndum  cffc  cjuod  dc  hcreditKC  abindignisaliis 
aurfcrcnda  lcriptnm  cftirt  /.  t.C.dt  hts  tjuib.  vt  iniign.mrg.i,  in  cogntttctt.n. 
D.dtSC.  StUn.Su  cnini  &  Bart.  &  alijomnes  vulgocxiftimant  poftgfof. 
aJ  d.t.u  petitioncro  hcrcditati*<ompctcrc6fco  aducrfus  mdignum  qucm- 
libct  ad  autfcraidani  hcrcditat&Etft  cam  Accurlij  fcntcnriaroBartolusmi- 
rarifolebat»vt  *t  B.tldo  iurcfcrcntcfc  aitdiuidetcftarur  PauL  Caftr.adaM.i. 
Ncc  abt  rc.l  alfa  ( niin  cfc  vt  inox probabiinus.  Quod  aitBart.dc  inftttucn- 
dacriminalt  acaifationc  u  n dilpItcct.Crtmcn cnim  eft,li quispcr vim dft- 
lutnvcteftariaiiumvc]  o  gai  »vel  prolnbcat  /  i.Cod.fi auis  *hq.ttft.prth\b. 
cV  confcqucntur  crhninoluni  cit  li  quts  committat  id  >  proptcr  quod  ex illo 
cdifto  dcbcat  c<  «ucniri  l.iU.tod.l.vlt.D.  tod.  Rurfum  quod  additdc  lcrcr.- 
da  (<.  ntentia  fupcr  chiuuodi  accufationeipcrindc  vcrum  eft.Qujd  enim  pro- 
«lcflc:  tnfiirutam  cUC  acctifationem  li  fcntenrianon  ferrctur  ?  Scd  quodfub- 
iuugtt  dc  iniponeijda  pcrcam  lcntcntiam  pu:na  c\traordinaria  >  non  vidco 
quam  habeat  rationcm.  Sufhcitciitni  pccnaordmaria,dimca  fiuc  Icgibus, 
ftiic  conftitutionibus  Principum,  fiuc  cdictis  pnrtoram  certaeft  conftitun. 
necquicquamcau&cft  cui  ordinarucxtraordinaria  iungajur,  nec  rurlcs 
CUr  aliud  quicquam  tn  lcntcntia  contincatur  >  nili  quod  reus  fcccrit  contra 
cdictnmiNam  &  hoc  caiu ctiimfj  nihJ  tcusde panafubicccrit,tamcn!c£is 
&  cdtcti  pctcftas  aducifus  cum  excrccbtcur.  Cum  faeli  quidcm  quarftto  in 
mdicantis  aibirno  lic ,  pcenar  vcro  pcrfccutio  non  citis  voluntati  mandetur, 
fcd  Ugis  autotiMti  rclcructur,  VI  cx  Papiniono  Marcianustractat  tn  /.!.$.  I- 
D.ad  SC.TurptU.iuntt.l.ordine.ii.tnprinc.  D.*d  munttip.  Idq,ade6  vernm 
eft  vt  fi  qua  pcena  grautor>&  vltra  Icgc  tmpofita  lit  i  magiftratu,  ca  rcs  pro- 
fit  condcmnato  ad  cxiftimationctn  cius  confcruandam  cuius  ahoquin  iadu* 
rain  incurrcrc  dcbcretj  quali  duriorc  fcntcntta  cumcodeipfiuscxtftiina' 
tionc  tranfaClum  vidcatur  >  vt  att  Vlp.in  l.qutd  trgt.\y%.pcenit grsutor.D.dt 
hit  qut  not.inftm.  Proindc  ftatim atq,  pronunciatum  cft  rcutn  TectiTc in cdi- 
c^um>hoc  ipfo  (iicccdit  pa-na  cdicti>vt  3c  rcus  tndignus  habcatur>&  ci  tan- 
quatn  indicno  hcrcditas  auffci atur.  Quod  fi  hoc  ctiam  in  fcntentta  iuJcx 
adderc  vclit,ytpronunctcthcrcdcmindigmim  clfit ,  cjuamquam  ntl  nccciiic 
cftifacilctamcnhoc  tcrri  potcft>immo  lortafsis  mclius  fuerit>fcd  vt  extraor- 
diaaru:n  ^umain  audat ,  auilouio Jo  icrn  potcft.  Illud  vero  multo  rninu» 
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quod  fcquitur  apud  Bartolum.Eanrfcntcntiam  aducrfm  condcmnituin  ha  - 
bituram  cftccTum  confifcattonts  bonorum.  Qupmodo  cnim  ficri  potcft  vt 
conhfcationts  cftccrum  habcat  fcntcntia  quxpcepam  aliquam  irrogaucnt 
extraordinariam  fi  nihil  dixcrrt  dc  couhfcationt  f  Aut  c.i  iakft  iudexpofJIt 
confifcationis  pccnara  infligerc  >  vbi  lcx  aliam  irrogat  pcenam  ?  SitrC  cmm 
ius  vctus  infptcias.vix  crat  vt  ex  vlla  caufairrogarctur  contifcatio  vniucrfo- 
rum  bonorum  vt  nount  plcrtqucad  Li.tfi- vit.D.  dt boa.damnttt.  ctfi  deeo 
nthilnuncadfirmamus.  Siueiusnouum  intucamur  ccrtum  eit  hodicnon 
ntfi  cx  ccrtis  caulis  nfquc  pcrpaucisliccrc  Iudici  coniilcare ,  prjrfcrtim  vero 
vniucrfa  bona.  lntcr  cas  vcro  caufas  hanc  nonelic  li  qnid  rartum  lit  aduer- 
fus  cdicium  prxtoris,fi  quis  alium  ttftar .probib.vel  coeg.\niud\tum  cnim  eft 
vtexhaccaufavelcofifcatiobonoruvntucrforu  vcl  aha  vlla  pccna  cttraor- 
dinariavcl  ordtnaria  irrogctur«  prxtcr  caquz  hcrcdc  habc.it  pro  indignovt 
hcrcditas  hlco  applicctur.Alioquin  rrultra  cllct  tractarc aut  pronunciare  de 
hctcdts  tndigniutc  >  cum  fi  «ontifcanda  cticnt  vniucrfa  iplius  bona,  hcrct  vt 
iila  ctiam  anuttcrct  quz  aliundc  quam  ex  hereditate  ipla  h.nbuilfct ,  8e  quo- 
rum  tatncn  rcfpcctu  mdtgnus  dici  non  pollct.  At  rurftim  fi  Birtolus  fic  in- 
tclligit,  vt  ludcxqut  dc  criminc  cognofctt  ca  demum  bona  conhfcarede- 
bcat.quzfuntcxcahcrcditatc,  quid  altud«bfccrocft  quod  agcndum  fu- 
Dcrftt»  aut  proptcrquod  pctirio  hcrcdiutts,  aliavcaaio  infticucnda  ft  poft 
fcntcntiam ,  vt bona  ad  hfcum  dcuoluantur  '  Annon  fatis  dcuoluufunr,  fi 
fuit  contikat:.  >  Aut  cur  volumus  itcruni  condcmnari  eum  ,  qui  cx  eaJcm 
cauuiaoilic  condcmnattis  ?  Scd  quod  in  tuU  hicquxftioncprxctpuum  eft. 
Dico  non  polfc  iuris  rationem  pati  vt  hcrcs  mlhrutus  &  pcraditioncm 
jjQi  vcrus  hcrcs  tactus, pctttionc  hcrcdiuttsa  hfco  coaucniatur.  Certifli- 
inani  fiquidcm  eft  hcrcdtutis  pctitioncm  ncq;  dari  a!ij  quam  ci  qui  f:t  he- 
res  aut  cx  tcftamcnt< >  aut  ab  intcftaco ,  ncq,  contra  al tum  quam  cum  qui  va( 
totam  herediutcin  vclrcmaliquam  hercdiuriam  pofstdcat  finc.titulo  ,  & 
pro  hcrcdc  untum  c*m  rcucra  hcrcs  non  lit ,  aut  pro  polfcllorc  qui  inter- 
rogatuscurpouitkat,  nihd  ahud  rcfpondcrc  potclt ,  quam  quiapofstdct 
l.regtUrtitr.y.  cum(e<fj.rD.  dt  htrcd.  pettt.  Atqui  cum  hercdiu?  aiicut  auf- 
icrrar  unq^am  tridigno.ncq;  hfcus  ldco  hthcrcs  leg.tnter  eos.  51.  $.  vk.  vbt 
gUtf.  D.  dt fidetnjf.l.jtnhr       *d fin.D.dt nouat.  ncq;  co magis dcfinithcrcs 
cilc  is  qui  indtgaus  pronuncutus  cit,cum  fcmel  hcrcs  fiteric  l.tt  qutftlucn  - 
dt.%i.dthtred.tn(lttdtg.txf4clt.A\.§.li*liMs  Lon^inm.  D  ,dt  vuig.  &■  pnptU. 
(mbfi.  vbi  Paulusdifcrtcfcribit.  Eum  qui  in  frjudem  lcgum  tidcm  accom- 
modat*&  adcundo  hcrcdcm  cfKci,&  non  delincrc  oK.  hcrcdc,  hcctres  qt  « 
ipfi  rclictc.funtauftcrantur.  ldcoq;&  ex  lecundis  ubulis  quibtts  paterhlio 
luo  impubcri  fublbtucrat.  QutOfmt  ftbt  htrtt  tfftttm  tantuni  pofsc  imligntl 
hunc  hcrcdcm  ctfc  m  quaimtm  lcripots  cffct.  Satis  cnim  punitum  clfc  in  eo 
in  quorccitcontralcgcs.  Nullo  igttur  iurc  aut  iuris  colorc  fjcri  potcft,  vc 
petitio  hcrcJuacu  fifco  aducrtus  indiimum  hcrcdcm  accommodctur.  Idq; 
ipii  ctiam  intcrprctcs  fatcri  cogumur,  qui  vthanc  obicctioncm  cirjgiaac, 
admittunc  pctttioncm  hanc  hcrcditatis  dircciam  noii  cllc  ic\  vtilcm.  Quod 
nominatimtradunt  Alcx.&  kalgof.ad  d.l.i .-C.dt  bu  jutb.vt  tndtgn.  txcm- 
plo  icilicct  poficfforiz  pctittonts  hcredtutu  quz  datur  bonorum  polfctTori 
tot.tu.'D.dt  pcffcff.btied.pttti.iM  hi!cicomnii('"arix,quz  datur  hdeicommif- 
fario  ttt.tu.dt  (idttcbtTid.ptttt.  Ncutra  cnbt:  iitauiin  dirc^tt  rflpetitio 
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lKreJiutis,Sc  cx«h:ic  ciuili>fcd  vtraquc  vtilis  &  prxtoriaquia  ncqucbono- 
rum  pofliili*  uvquc  udcicomnuflarius  iurc  ciutli  hcrcs  cft.fcd  vterquc  ra- 
rc prxtorio  hcrcdis  loto  liabctur,quia vnmcrtalcs  funt fuccdforcs i.i.&i. 
D.dt  bonor.po<ftjf.t.i.(tr  i.& pu/f.U.udtC T rtpttl.S^tftttutu.lnfht.  dt  ;  dac. 
hmd.-X  t-ium  iif  ii  potcft  hxc  intcrprenitn-fubtilius obtetftionero nollrarn 
dilucrc-Prinui m  qui.i  iongc  aha  caufa  tit  fifci  qut  hcrediutcin  indtgno  ab« 
ftulit.alia  Vci o  bonorum  poifi ll. >ris,aut  lidcicommilTan)  vniucruhs.  Ifti 
cnim  turis  lucccilorcs  funt ,  ob  idquciumirum  habentur  loco  hcredum  6c 
hcrcdiurns  adionibus  non  quidcni  dirtctis .  fcd  tamcn  vtilibus  Q  cxperiri 
&  conucniri  poiTunt.  Filcus  vcrb  ctiam  poftquam  hcrcditatcm  indigno  ab- 
ihlltt»non  co  ma^is  tamCfl  mris  lucctllor  cft.  Idque  omnno  conlcquens  cft 
ci  qu  jJfupradixiitiusnonlicitillumhcrcJcm  ,  quiaficlTctium  fuccdlcr, 
na  tamcn  vt  ncquc  ldcirco  bnnor.im  poflcflof,  ticrct  ncquc  tidcicommilT:- 
riusjtionaluidquam  hctidis  nomcn  habcrc  poflct.  Itcm  ei  quod  diximus 
BCrcdcta  qui  puU  adrtkoncm  indignus  pronunciams  eil.nihilomagis  herc- 
dcm  remancrc:Hoccnini  admiiio  nccciTcclfetadimttcrc  duos  cuildcm  ho- 
rrunis  hcrcdcs  in  foliJum  coima  itirts  rtgulam  dc  qua  in  l.<f*od  ttmrd.idii. 
vnt  duo.dt  reg.tur.  It  mdi^no  mancnte  hercdc  tifcus  hcrcdis  eriam  iurcac 
nommcctnicrctur.  lndtquc  eit  qiiodcrcdiii  nlms  licrtditariistilcus  num- 
qium  tcnttur,nequc  ab  us  conucniri  vlla  pcrftinah  actionc  potcli»unquim  . 
Cjui tum quoquc cum  hcreditatem  indigno  abitulir  non  tamheieditatem 
quam  bona  abltiilifll  cxiltimctur.  Nam  &  hcrcditas  cfle  dcfimt  peraditio- 
r.cai  veri  hercdis  titquc  lplius  patriinonuun»,ncc  pcr  ablationem  tV  auoca- 
tionem  illam  a  tifco  l.Ktain  rcdire  pottft ,  ad  priitinam  cauiam  hcrcditatu, 
tj jia  non  cam  uurTtrt  lifcus  hoc  colorcquali  numquam  pcrttnuerit,autfin- 
gctida  lit  numquain  pcrtinuiflc  ad  hcredcm  mdignum.  Scd  e  contrario  tan- 
quam  111  qua  nis  ille  habutrit  aJ  cam  acquircndam,  fcd  nonad  rerinendam. 
luquc  non  ehJit  ms  hcrcdis  indigni  lifcus ,  at  lupponit  potius  &  confirmat 
vt  iliud  ipfum  libi  apphctt.  Et  ob  cain  nimirum  caulmu,  cdm  creditoribus 
hercditinis  nulla  adtio  d.u  i  p<  (7i:  ncq;contra  tifcum ,  quianuila  compcri* 
uimnoii  tirheres,niqtic  coiirr.i  liercdcm  indignumcui  fiicus  .ibfhilithe- 
reditatcin ,  quia  licct  ipfojiurcjcompcnt  unquamcontravcrum  hercdem, 
i-.liquum  tamtncft  &  inhumanuin  actionem  dari  in  eumcuibona  ablata 
funt  Ui.vlt.).vlt.7>.  <}Hdi*fr*ud.  tredit.  nonaha  ratio  fupereftconfulendi 
crediconbus  quim  fi  cx  bonis  rifco  applicandisxsalienuinanreomntadc- 
Btthfttnr»  ?t  id  deinum  tifcoacquilimm  intcHigatur  quod  fupercrit  dcJuiTo 
xre  ahcno  J.t.f.  unuonu.l.ttfi  pofnm.u.  D.  kt  tur.fi fe.  Nam  &  extra  hunc 
«afum  folcmus  bona  dkcrc  qux  dcdudo  Ac  alicno  luperfunt //*£//grM>»<w. 
I9.).l.dtvtrb,fti>itfe.l.multer  ■ji.D.dttur.dct.l.^.i.D.dttoUst.t^.y.  co  igi- 
tunntclligimu»  pctitioncm  hcrcditatis  contra  hcredem  lndignum  fifco  d> 
rinon  portc,  nc  quidcin  vtilcm,  nccrccTamciTcfifci  St  aliorum  quibus  vti- 
Lsnctitio hcrcdiutis induIgcrur,«om  parationcm ,  etiam cx parte fifci.  Sed 
CtU  bona  clfct  comparatio  ex  parte  tiici.tllud  tamcn  adhuc  obftaret  cx  pane 
hcrcdis  mdigni ,  vt  pctitionc  hcrcdiutis  a  fifco  conucniri  non  polTct ,  quod 
jUe  ipfc  hcrts  vcrus  cft  vt  diximus  ,  ac  promde  tahs  contra  quem  impofsi  • 
bilc  fit  pctitionem  hcrediutis  diri  qux  ncc  a  iucrfusalium  vllum  darur  cum 
.pofsiJentcm/.i./.tr»|».i».C.dr/»«ii.Afrrd.  quanto  minis  contr»  ve- 
rumhoicdcm/  Nam  &  limilita  diamus  iidcicommiiraxiam  hcrcditatispc- 
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titioncm  qux  ad  excmplum  peutronisciuilis  comparata  eft  eofdcmq;  efte* 
ctus  habct  /.  t.  D.  dtfidtu.  btred.  mttit.  numquain  tamen  cxcrccri  pofte  i» 
Cum  ipfum  qui  fiddcdmiffariam  hcreditate  : ri: ituk     tt.$.p tnmlt.ttd,  N£pc 
quianon  ab  alioquam  qui  vcrus  heres  frtreftitui  hercdttas  potcft  d.  /.  i.D. 
md  SC.TrtMUjnmlm. u. i.vh.ni.  rcftitutio  autem  non  facit  vtdcfinat  illc 
hcres eflc d.  f.rtjiumtm.tnfin.  dtfidne.  htrtd.  abfurdum porro  cflVt pcmto» 
ncm  hereditatis  ncc  minus  eam  quz  vtilis  quam  qux  dire&a  fit  Contra  ve- 
nim  hcrcdcm  cxcrccri.  Nihtl  crgo  agunt  iiitcrprctcs  noftri  cdm  iftam  he- 
reditatis  pcririonem  quam  fifco  aducrfus  hercdera  indignum  accommoH 
dant,v»lcmcflcvoluntvteam  abobieaionenoftratucantur.  Pcfeiliteor 
tcstus  fenatufconfulci  ab  Vtpiano  rciati  &  cxplicati  in  /.  ittm  vtmimnt.  to.f. 
mrmttr  kmr&ftmf.D.dt  mtttt.  Ittrti.  Verba  cnim  fcnatulconf  rlti  licetad 
priuatorura  quoque  caufas  protracrum  illudfit  a  prudcmibus  c«  rattoni* 
(vt  noftri  loquuntur )  identitatc,araen  dc  fifco  untiim  loquuntur,  Sc  dc  ca- 
duca  bcreditatcpcrfifcum  perita.  Ergo,inferuntihi  viri  bonr.dc  pctitione 
hcrcditans  quam  tnftiruerc  riicus  pofsit  ad  vindicandam  hcreditatemqui- 
libet caduorrt  r  Atqui  cadoca fit  hereditas ci  dclata  8c  acquilita  qni  patrem- 
&rnilias]teit?n vd prohibucrit  vd  cocgerit  l.x.f.vlt.T).fit>uu mlta. ttft.prm. 
htkvei  atg.  i.  tum  fmidmm.  n.  D.  dthu  mmtt  vt  indifn.  Potcft  igittrr  hxe 
r>crttionctn  hcreditatis  vindicari.  Atquc  ita  ipfi  rarioctnantur. 
ibtcr,pacctantoram  virorum  hoc  dixcrim,  nc  dicam  itnpe- 
iverba  illius  fewtufconfulri  tam  gcneralia  fimt  vt  onncs 
rcafos,inquibus  hereditatem  quafi  caducamfifctrsperfequi 
cV  vindicarcaqiiooiiiqLjc  vclit  jr  cc  mtrariocjccludunt  dtfcrtc  hunc  caftim 
dcquotradanius,idclrin  quo hcrcditas pcr vcrum hercdem  poflideanrr. 
Siquidermdeosfpccialitcr  locutus  cftSenatus,  qui  fe  hcredes  cxiftimanr. 
Acproinde  qui  non  funt  veri  beredcs.   Non  igitur  dc  indigiiis,quos  dixi-' 
rous&  probauimus  vcros  hcrcdcs  &  effe  &  mancrc.Nequc  vcro  defunt  in- 
nttmerac«mplahereditararn,qiue  caduae  facta-  fint  ex  aha  caufa  quam  in- 
digmtatis ,  6c  quarum  ratione  nihil  prohibeat  inftitui  pctition<  hcreditarts 
nondircdaro  fcd vtilem  afil"co,cum poflefTores non  funt veri  hercdcs,fiuc 
fe  hefedcs  efleiexiftiment,ltue  fe  hcredcs  non  eflc  fciant,id  eft,fiue  bonx  fi- 
uemalx  fideipbflcirorcspropoiunwr.  Atvtpctitio  hcrcditatis  fiuc  direfta 
fiue  vtilis  detur fifco  contra  cum  qui  vcrus  hcres  fit ,  nequc  Senatus ,  neque 
Vlpianus,  neque  auus  vliu*  ex  veris  prudcmibus  noftris  vnquam  dixit.  Im- 
monifitHoreacaufafiiit  faciendi  fenatufconfulti,vt  quidin  caufis  fifcalibus 
fcqucndum clfct  fciri  pollct.cum  ordinana  ciuilis  actio pctitionis  hercdita- 
tisfifcocompctcrcnonpoflct  ncqoidcm  aduerfus  non  heredcm  cum  ncc 
ipfe  heres  cflet ,  ncquc  rorfus  vlla  ex  iis  quas  prartor  cxtra  ordincm  pro  fui 
wrifdi&ione  induxit.  Nifi  tbrtc  pttamusancc  fenatulconfulritm  illud  inco- 
grattam  tuifle  pctitioncm  hereditaris,  quod  taroen  abfurdumefterdfccrei 
cam  hercditatts  petitio  dicatur  cflc  actio  ciuiiis,  ideft,  marians  ex  interpre* 
utione  Pcndentumad  lcgem  lUmhtt.cx  qua  tus  ipfum  heredrtatum  dcfcea- 
iit  fioettflaiiwnwiarumfiuclcgitimarum/.i.t.^?.  D.dLtit.mVpt* . 
-     mmmjmditJtxrmimtnmm.jpi&.to  mtlgfmffktUtpt'iCf- 
l^jhbw»t«-3rsn..'  .  baetiamipfa  fcnatufeoBhutr 
•.rfrkrihv-t-v  ■•■  przfgfcrunu  -       ■  ' 
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ERROR  DECIMYS. 

T)efermttiia  l. j . C.dt  hU  qmb.vt  iniign.fr  tjutd  bedie  iurU  *bti- 

neut  tmm  ;rjcU:n'  de  tndtgnu. 
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T  verb  iurc  alioccnferi  hunc  cuitanquam  mdtgno  herciff- 
tatem  tifcus  auftert,alu»  cctoros  a  quibus  hcrcdiutcm  fifcns 
pctit,  &  de  quibus  fcnatufconfultum  fa&um  cft  firaodofc 
hcrcdcs  cffc  cxifttmaucrint,  atcji  ita  fucrint  bonr  fidci  poffcf- 
fores,ex  eoquoqucapparet  quod  in  d.  l.i.C-dthU  qmb.vtin- 
dtgn.  conftitutum  cit  vt  hcrcdcs  quos  ncccm  tcftatocis  inulcam  rcliquitTe, 
conltitcnt,  tru^tus  intcgros rcdderccogantjr,id  cft  vt  fccjuenaa  explicant 
itiam  cos  quos  pcrccpcrint  antc  litcm  moum:  Rationc  illa  qux  in  textu  fe« 
quiuir  .quodnon  vidcantur  boni  tidci  pofiliforcsameillatain  controoer- 
fom fafflf  quidcbitum  ofiicium  pietati s  facnrcs  omifcrunt,  Cum  umen 
cxeo  fcnatnlconfulioquod  circa  lifcalcs  hcrcditaus  pctiuonesfaftumcft» 
non  mti  cxdie  illatac  cumroucrii.e  truftus  rcddcrc  poffcftor  tcncatur,  tan- 
quam  qui  m  illuiu  vfquc  dicin  bonx  fictci  poiTctTor.ti  aliud  mbi/obftct,fuif« 
fc  cxiftimctur.kafit  quod  nonimmcrito  mirari  quis  pofJimdcterioris*»- 
dicionis  fit  is  qui  vcrc  hcrcs  cft  in  fpccie  dJ.u  quam  qui  ullbqmdtfedbo- 
natidci  cxiftimattchcrcdcin.Ncnipc  cjuiabonam  tidcm  inducitprobabiln 
error  faCti>qui  facilc  potcft  imcruenirc.fi  forte  agnatus  proximus  putct  nul- 
lum  eflt  tactum  teftamcntum  ab  co  quuamcn  tciumentutn  fi?cerit,8t  alium 
hcrcdcm  inftituuru  cius  cuius  pcrfona  hcrcdit»  caduca  fzStt  fit.puta  defun- 
dti  antc  apenas  tabulas  ,  vtcxcmplum  peumuscxco  iurc  quod  prudcntum 
otnit'uribus  obtmcbat.c^ui  autcm  idco  indignus  cft  quod  fcicns  ncglexcnt 
vindiaam  nccis  dcrunctt  cuius  heres  cft,non.nifi  iniurcerrat  fi  ncfcitfc  in- 
dignum  effe,  &  idcoquamuis  nulla  ci  adhuccontroucrfia  infcratjr,  nonco 
■ugis  tamcn  vidcri  potcft  bonz  tidci  poficifor.vt  frudtus  antc  perccptoM- 
horum  cxcinplo  qui  a  fifco  conucniuntur,  prarftarc  non  compcUatur.  Quo, 
cxcmplo  idem  luris  cllc  puto  in  crccris  omnibus  indignis  cx  quacumq.cau- 
fj  indigm  lint,(iuc  cjuod  ucitam  fidem  accommodauerint  inrfraudcm  lcgu, 
fiuc  quod  dcruiKtum  tcftjrri  vcl  prohtbuerinc  vel  cocgci  int.O.Tinibus  en«n 
hoccommunc  eft  vtciimcx  propnoracto  indigni  tint,  proprij  autem£»£u 
ignorantiatn  non  poflint  r>i?tcndcrc  l.qmtm^mmm.^/D.td  yC.ftintmjtak 
BWdK  lit  crrarc  in  lure.d  putat  ius  fibi  c.lcrcrincnda?  hcrcdiutis,  etiipriu* 
quam  cius  conrrouerliam  vllam  a  tifto  parianrur.  Atqueiu  Papiniantlfcn- 
iiilcconlut  ex  l.htrtdtm.iy.&  l/ta.DJe  bu  <jm*vt  i«^i#«jnqaarum  altcra 
«ractans  dc  ftlo  qui  fcicns  dci.mcti  vmdi£tam  infupcrhabuit^in  akcra  vcrb 
dc  UIo  qui  tacitum  fidcicommiifum  in  frauec,lcgis fufcepit.m  vtraque  tame 
vult  cogaidum  elfc  indignum  vt  frudus  omncs  omiiino  reftituat.ctii  quot 
pcrccperitamclitem  motam.tjubdbometidei  poiTctTor  fuiflc  non  vidcatur, 
ta;c;i)plo,inquit,bonorum  fifco  vtndicatcrum,  de  quorum  fruftabus  dubi- 
uri  non  potcll quin  omnimodo  fifco  debcatur.Vfurartrm  alia  ratio  eftJla- 
•ctf-nim  cas  ritco  non  debcri  mii  ex  die  mout  fiuc  dc  ucito  tiJeicommiffo, . 
tiuc  dc  lnfupcrhabita  nccc  dcfundi  comrouerfi  j,fcd  umcn  cx  co  dic  dcbcn 
etsain  prcciorum  quar  qui*  non  untum cx  rerum  hereditariarum.fcd cx  ip- 
ioru  «j  uoq> h  u^u  u  antc  perccptorum  diikaaione  liabueriwat  bo  etiam  co- 
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rum  fructuum  quos  ia  vfu  habuit.  Horu  cnim  prccia  tanim  rcftitui  fitrs  cft 
inquit  Pttptnan  d.l.eum  <j  «i  1S.1»  «nnnp.vbt  tamen  fubiungit.ImpCTatoreo* 
feucrum  bontgnc  dccreuiue  vt  boaorum  ucite  reli&orum  citra  diftin&io- 
ncm  tcporu  fruftus  tititm  dcbcanmr.i  d  cfl  fiuc  antc  fiuc  po  fc  mou  I  itc  pcr- 
ccpa  iuK.coru  umcn  vfurg  nullc  dcbeitur.  In  quo  melioris  conditionis  cffe 
Zmpcrator  voluit  cfi  cjm  tndigniuelt  ob  fufccptii  uciti  fidcKomifli  fccrctu* 
quamcuquiindignusfitobinulunccddciu Jti,  autob  vun  iacti  doliimve 
illatu  icftatori, Nd  quidc  ex  ratiune aliqua iuris  que  hiL  diuo liute  inducat, 
fed  cx  foia  bcnignitatcil  Jco  forUMC  quod  qui  ucicindc  att«inodat  1  I  is  le- 
gibus  traudein  ncitvtfaueat  tcftacori  ,Q_u  vcro  ex  qualibetaliacaufa  indi- 
gnus  cft,non  uncuin  Icgibus,  Iraudeiiifacit,  fcd  ei  quoquc  cuius  hcrcditatc 
poffidcr,  &  idcirco  ficuc  duplici  odio  dignus  cft  ita &  maiorc  peena.  Dicc* 
Cur  non  ergo  prarft  at  vfuras  uiC  ex  dic  aiote  licis  ac  non  potius  cx  dic  more_ 
vt  dici  folct  in alijs bonar  n Jci iudicijs,  l.mers  jt.^.n  ben*. fidei.D.de vfwr.l. 
im  bentjidti.  jj  .C.ted.Si,  1 1  &  in  h  >c  hxliurunt  intcrprctes  noftn.fu pponc- 
tcs  darihoc  cafu  pctitionem  hereditatis  qux  inter  bonxfidct  acttoncs  a  Iu- 
fnniano  comuncramr  in  f  .«(lteft.irtftti.de  tdten.  Ncque  vcrb  facilc  poifunt 
ic  cxmcarc  vt  vidcrc  eft  apud  Accurtium  qui  in  eLl.i.  trcs  adicrt  fulutioncs» 
quc  a  cxtcris  omnibus  omnes  improbantur,  Tandeinquc  in  hoc  conquicf- 
cuot  intcrprctc .,  vt  dicant  in  bonx  fUci  quidcm  iudicus  vfuras  vcnirc  a  tc- 
purc  motc.TcJ  tuncdemum quando  cxcrccnmr  ca  iudicia  contra illum qui 
nuilum  ius  habct  in  earc  pro  quaconucniturtfcd  li  contracum  excrceantur» 
qui  tnero  iurc  ahquod  ius  habcat  liccc  eo  priuari  pouit ,  aliud  clTc  ncc  tunc 
vcnire  vfuras  a  tcmporc  morx,  fcd  unnim  cx  dic  litis  motf .  Atquc  ita(poft 
Pauiuin  Caftrcnfcm  condudit  ]»[-ad  d  U.  1  m/in.Pai  mu  acutc.Primum  quia 
Jcx non  ponit  quod  illi  ponunt  agi  in  ca fpccic  pctitionc  hcrcditatis.  Dcin - 
dc  quiaSeucri  teisporibus,  $c  antc.connitucioncm  Iuftiniani  in  /.  vlt.xn  fin, 
Q.dtpetit.htrti.  nondum  erat  conftttutum  vt  petitio  hcrcdiutis  intcr  boux 
hdci  iudiciacompuurctui.  Tcnio  quia  tantum  abcfi  vt  cius  Cui  unquai» 
mdigno  aurtcnur  hcrcdius  wdior  condicio  cffc  dcbcat  ob  id  quodreucra 
hercsfit ,  &:  ius  habcat  in  hcrcditatc ,  quam  illius  qui  nulluin  ius  habet,  fcd 

•  tanrum  bonx  iidci  pclfc fiot  ci t ,  Vt  c  contrario  fic  illc  dctchoris  in  co  quod 
frudui  omncs  rclhcucrc  compcllitur  criam  perccptos  antc  litctn  mota,quod 
in  cxtcris  qui  pecitionc  hcrcdiutis  etiam  i  hfco  conucniuntur  diuerfum  cit» 
vt  proximcoflcndimus.  Quia  nimirum  non  funr  iiia  rcpugnantia  ,  vt  hcrcs 

•  habcat  ius  in  hcrediutc ,  unquam  qui  rcucra  hci  cs  rir>8<  umcu  malf  fidei 
poflctVorcflc  crcJat u r.Poftrcim >  cnainli ponci  es  conucniri  pcnt:onc  hcrc- 
diatis  afifco  illum  1  qui  in  hcrcdiutc  nulium  ius  habcrct,fcd  bonc  fidei  ta- 
tum  poflcflor  cllct ,  non  aliud  taincn  iuris  quod  ad  fruduiun  $t  aliarutn  rc- 
rumLcrcditarurum  quc  Jiilr.u  cc  lint,aucpccuniarum  vfurasferuarcturini» 
ilhactcnus  vtncccxdicmot;  litis  &  illat^  controucrii;  dcbctCDtur.Nullas 
enim  omnino  dcbcri  fupradicto  fciutufconfulto  cxpreiVum  clt.  De  illo  igi- 
tur  potius  dubitare  intcrprctcs  dcbucraot.  Cur  in  cafu  fciutufcunfulti  inota 
licc&  inflituu  pcnnonchcrciiiutis  vfur^nullx  dcbcantur  pccumarumcx 
diilractione  rcdactaiuin ,  nc  quidcin  cx dtc  moicliti; ,  Cur  in  fpccic 
d.  l.i.  cx  tcinporc  unruui  mut^  htis  dcbcantuiun  vtraquc  autcnvqu^ltione 
Ulud  ctii  cxplicadu  clt,Cur  alu  lructuu,  alia  vfuraru  rano  conlumatur.  Hgo 
xcfpodso,  Ad  cam  priuauui  dubiutionc  qu^  lutqprctcs  agicat ,  Dc  vfuxis  ab 
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herci-c  indigno  adictantunilttisinotx  nonadicmorxprarftandis.  Inhoc 
errarc  intcrprctcs  quod  dicm  mntx  lins  aliutn  cflc  putant.quam  diemroo- 
rx.  Nain  cx  iplis  Scn.itufcnnlulti  lupradich  verbis,mocain  lrtcm  pcota  ru)\ 
hcrcduatcm  iatditgCK  dcbcinaSt Cini  priimtm  lcicric  qtuique  cam  a  ft  pc- 
ti,hoc  cft  cutn  pi  iwutr,  autdcnunciatttm  lit  ci,aut  htcris,  vcJ  cdLtocuoca- 
tus  lit,quoJ  Si  \  lpianus  inculcat  in  d.l.tum  vtntunt  .^.petunm.  Qitomodo 
auitcm COntrahi  nonpotcftquxhoctcmpusantcccdat»  Nam  &  tunccon- 
trahi  mora  intt  lligttur,cum  quis  congnio  loco  Sc  tcmporc  intcrpellarus  Juit 
d.t.moTA.inprtnc.  qua:  intci  pcllatio  ficuti  nccclfarib  fcicntia-.n  inducit  itadt 
fcicn.vt  cxin Jc  inota  ks  vi  Jtatur ,  faltcm  quantum  ad  hoc  luJictu.u  pctitio- 
nis  hercdir.itis.  Nili  poncrc*  talcm  clfc  fpcciem,  in  qua  contrahcretur  mo- 
n  in  rc  tpla  &  ipfo  iurc ,  vt  puta  tauorc  minoris  x:atts.  L  in  nuntmm.  j.  (m 
qtttb.tMHf.rtft.ininitfT.mtctfntitfl.l.Ttiut  StM.%7A-vfur4t.de  Ug*t.%.  Scd  il 
calus  altciuis  cft  adiij  utationt noftra,  qux  cft  dcrifco  a  orc  non  dc mino- 
K.  Quod  crgo  lmpcr.Seucrtis  conftituir,vt indignos  cui hcredttatem bfcus 
aurfcrt,  vlur  ispraltarcdcbcat  txdic  m  /ta:  iitis,  iltud  ipfumcft  cjuodnoftri 
Volunt  prxftandas  clic  a  dic  morx.  Dihgcntcrquc  fcparanduni  eft  tempu» 
lins  mou  a'c.npore  luis  contcftarx.  Noncnnn  linulitcr  poiTct  dki  concc- 
ftatam  vidcri  hccm  cx  dic  fcicntix ,  cum  contcftatio  fit  actus  follenais ,  qui) 
ohni  non  nili  apud  prxtorcm  hcbat  hodic  vcto  non  niii  apud  iudicemLtt- 
nu.Q.dt  ltt.ttnttll.Lfrd  ttfi ltgt.\<.$.ft  tmt.  D.dt ptttt.btrtd.  Quamquam  ctlV 
litis  conccftatx  mcntio  ractacllctaScucro  in  d.l.i.  adhuc  tamen  dici  polfct 
rcfcnptuin  kaintetligl  debcre, vt ocqu c  mo«  licis,ncque  morxtemput  id- 
circo  cxclufutn  viJcrctnr,  fcd  lUud  tantum tcmpus  quod  &  moram  &  roo- 
tam  litcinpr.Tccflilict,quoinodo  vcrba  ipfa  Scnatufconiulti  intcrpretatur 
Vlpianusin  d  4off.Ltnos  quoquc  alus  intcrprctati  fumus  til.CW*  vfnr% 
tjr  frntttb.ltgdt.\'o\  fcrtprum  cft  lcgatomm  rructus  &vfuras  Jcbcri  ctdie 
litiscontcftaty}.  Ncmpc  li  non  aliqua  mora  contcftationcm  prarccffiflc pro- 
bcrur.QitanJoqtiidciu  c«nftat  it  inora  in  folucndis  lcgatis  vcl  tidciconunif- 
fis  facta  fit.cx  die  morx  vfuras  dcbcri  d.f.vfnrm.  fjr  tLlan  mtnermm.  t.fiqui* 
ftrtuJi^.dt  leg.ucmmjimtltb.Qui  ctiain  ranonc  diccrcm  fi  tcmpui  inotclitts 
diucriutn  cfllt  a  tcmporc  iiiorx,licaccipiendum  forcrcfcriptuin  Scucri,  Dc 
vfiuis  cx  dic  tancinn  litis  motx  prxftan  Jis,fi  non  mora  ahqua  prxccflilTcu 
Non  cnim  ad  excludcndum  prxccdcntis  mone  tcmpus  ita fcriptutn  eft  ind, 
/.j,fcdad  cxcltidenduni,vt  iam  dixi  tcmpus  onincquodprxcedit  moTaiu,ad 
dirTcrcnriam  rructuum,a  qiubus  dcpcndcndis  ncc  irntnunedlud  rempus  cft. 
llhid  tgicur  duntaxat  cxplicanduin  fupercft :  cur  aliud  hac  partein  rructibus, 
ahud  in  vfurts  hicrit  conftitutum.Si  de  rructuum  vfuris  loquercniur>dc  qui- 
bus  cV  Papin.  i}\d.  i.tnmfnt.  ipcrca  cflct  ratiodiflimilitudinis,  quia  rrucnrt 
Junt  acccflioncs,fructuum  vcrb  vfurx  accciTionum  acccffioncs  qux  vcl  pro> 
hibitx  funt,vct  li  quado  permiflV  in  odiuin  malx  ndei  poilclforis.tainf  funt 
odiofiorcs./.t/iV.C.d»*  vfnr.  Sed  cum  Seucri  rcfcnptum  loquanir  ctiade  vfu- 
ris  prccioru ex  rcbus  iplis  hereditanis  diltrachs  redactoruin,  quaru  rructus 
hodic  preftarcntur,  fi  dtftraclx  non  fuiiTent,  difGcile  vidctur  dvcere  cur  ncd 
eadem  coihtuta  lit  ratio  fruduum  &  vfurarum,cum  dici  iolcat  vfuraa  vicem, 
frudtiium  obtincre.ncc  debere  a  iructibusfcparari.Af/iir4.}4.D.»sV  vfmr.Dv 
cendum  cft  tauorabiliorem  efle  rructuii  reftmitionem,quam  vturarum>quiai 
JruchB  iuot  accclBones  iwtufoles  quaj  qui  pref  Ut  nun  idcirco  ht  paupcrior, 
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Ccd  taotanj  non 1.  *upietioT,cum  ulipfum  rcftituat  quod  pcrce]  ul.ittdrln,, 
i).  D.dt  nttd.indttr.l.vidtMmttt.fi. S.fi Mtlttnm.de vfur.  At  vfurar  non  acccf» 
honcs  naturalcs  funt,fcd,vt  loqujnturotvuftmlcs,  quia  non  tam  cx  rc  ipfa, 
boc  cftcx  pccunia  qu$  fufnatura  ftcrilis  cll,aut  cx  iurcqvam  cx  ncgotiario- 
nc  pcrcipiunrur,vt  clcgantcr  Papin.  diccbai  in  t.fi  pmhu  bz.D.dtrtt  vtnitc. 
itaqac  duriwagitur-cura  rco  fi  ad  vfurarum,quam  fi  ad  rriictunm  rcftitutio- 
Vemnetur.Vndcctiam  eft  quod  in  bone  fidci  iudiciiscum  vfurfno 
r  nifi  cx  die  morar,fruc>u$  tamen  omnimodo  dcbcntur.  dtl.vtdt*- 
.  hoc  cfr  criamfi  mora  nulla  facla  fie ,  quia  in  eo  nulla  ftt  imuria  et 
$)aiexb«uiatidecondcmratur,dcquoaIibifcripmTiu$.  Etharc  quidcmex 
itu-isciuifatarionc,  nifallimur ,  vcriffiinc  difputantur,  cVinfpccto  coiure 
cjuod  Scueri  temporibus  obtinebat.Sc  1  cum  hodie  totus  ille  tit.  dt bi/  tjmk. 
vtmdtgn.  apud  pierafque  gentes  abrogatus  fit,quomodo  apud  Gallos  abro- 
gantm  cftc refcrt  Bugnonius  Gallus  in  fuo  illo  tracfam  Dt leg 1l.0fag.dubi- 
tari  clcgantcr  poteft  quid  iuris  fit.  An  fcilicct  hcrcs  indignus,cui  olim  fifcus 
hcrcditatem  aufixrcbat  cam  hodie  retincredcbcat,an  vero  ad  legitimos  hc- 
tccks  pcrtincrc  debcat ,  cV  rurfus  qua  adione.  Ncc  cnim  dubitandum  eft 
ouin  hodie pcrintk  ac olim  valeatteftamcntum,  cx  quo  hcrcditas  ctiam  in- 
digno  acquiritur ,  vercque  fit  hercsJs  quoque  qui  indignus cft :  vt  proindc 
lcgmmi  hcredes ,  &  ab  inteftato  vcnicntes  non  vidcantur  fucccderc  pofle 
iio  lure,  fcd  cgere aliquaacttone  ad  aufcrcndam  hcredi  fcripto  hcrcditate. 
Atcjuinulla  taJisaciio  uircproditaeft.  Qa»inim£  rcpugruthcc  principiis 
hnis|vtiicrct1itas  poftquaisi  ex  tcftamento  acqmjita  hnt ad  lcgitiinos  hcrt- 
des  reoeftatur.  Condfctto  Tgitur  faltcm  cxtcgc  aliqua i  dari  dcberct.  At  quic! 
fi  nonJrgtaliqua  *  fed moribus tanturH  itts  iHud  vctus  fifcale  fueritabro- 
«tum/Condidtio  cx  moribus  nuIIacft.Verumcnimver6  cum  ftfcalc  ius  ia 
hoc  (ublatum  fit ,  non  fauore  indigni  heredis ,  qui  fcmper  eodem  odio  di- 
gnu$  eft  quo  fuit  olim,fed  fauorc  icgitimorom  heredum,diccndum  eft  pcr- 
mitteneum  cflc  legitimis  heredibusvtadeant,  fibiquc  hcrediratem  adfe- 
rant  ab  inteftato ,  tum  vbi  conocnientur  ab  herede  tefbmcntariopctitione 
bcreditxtis  ex  teftamento ,  cum  fummoucant  exceptione  doli  mali ,  vt  & 
inlpeae.i./»  <•»*/<.  f.vlt.  D.dt  boncr.  ptfftc*nd.  Aci,  Dolo  cmm  mab  6cit 
qutfquis  prartcxtu  teftamcnti , &  captata  occafionc  iurisciuilis  cain  p«ie 
herocittatcni,quatamcn  indignum  fe  reddiderit.  ttrg.Lx.DJU  dtli  txttpt,  Et 
latmris  nullo  lurc  legitimi  hcrcdes  pofsim  hefeditatem  fuam  diccic ,  qna; 
c  tcftamento  iufto  alij  dclata  &  acquifita  eft ,  fufKcittamen  iis ,  ad  vinccn- 
«ium  quod  pofTcftbres  fint ,  &  iuftam  habcant  exceptionem ,  cuius  vircs  cx 
perfona  petenris  arftimari  dcbeant ,  «Ym  alioquin  potior  fit  caufa  pofletfo-- 
min  re  pari ,  hoc  eft  in  pari  non  iure»  vt  elegarrrcr  Paulus  qoamuis  in  dif- 
tsrrriti fpccie rcfpondk in  t.mttitu  x6.  $.vt*trm»m.D.dt ttfiamttti. miiu.  At  ■ 
«jutd  fi  indignus  ipfe  pofiideat.  Autoritas  quidem  iudicisimplorandaerit, 
jre  quid  per  vtm  &  malo  raore  taOum  videri  pofitt,  Sed  eo  ipfo  modo 
proponenda  crit  tCtto  a  legfttmis  iucceflbribus  ach  nuUum  tcftamcntum 
d i >■:.  Prodofto  aotem  teftamento  ad  e^Iidcndam  lcgitimorum  hcrcdum  in- 
tentionem,  dcbebunt  ilh  rcplicare  dedolomalo,  vt  ea  ratione  non  quidem 
teftamcatum  ipfum  cueTtant,quod  hcquc  per  exccptioncm  ncquc  pcr  repli- 
cationem  doli  vnonam  iubuerti  poteft,  ftd  tamen  aflcquantur ,  vt  nullam  ex 
eo  teftaasx»!©  TOJatateiD  ^  Quam 
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iii  rem  mibi  viJctur  accommodatifsimus textus  Papinjani  in 1  d.l.ptn.^.vU* 
»n  CuitW  fpccie  licct  hcrcs  fcriptus  non  habcatur  pro  indigno ,  quta  tcftator 
fnut.i  icrat  voluntatem  non  proptcrmalcmcritahcrcdisjfcdquiavolucm 
fc  adrogrmdum  darcpcnnde  tamcn  acfi  indignus  efictarcetur  a  commodo 
hcrciiitatis  Kliair.cntaria* ,  ciim  non  habeatpro  fc  fupremam  tcftatoris  *o- 
luntatcm.  Ncc  co  mtnuj  tair.cn  tcitamcntum  iplo iurc valct.  Etrurfus 
quamuis  valcat.non  impcditquominus  icgiumi  hcrcdcs  fucccdcrc  ab irrtc- 
ftato  pofllnt ,  non  quidcm  ipfo  mrclcd  bcneficio  cxceptionis  doli  quz  iis 
accommbdatui  coiura  hcrcaciu  fcriptum  volcntem  agcrccx  tcftamcuto. 
l»orrd  cui  poffidcntt  exccptioncm  doli  damus  cidcm  fi  cogatur  agcrc  con- 
t;a  eum  iquopotid;  conucniri  dcberct ,  rcphcationcm  xque  lacilc  &  cx 
eojcmaquiuiisrontcdand.im  cflo  notifsunum  cft.  Et  cx  hisabfolutusrix 
indatus  qucm  intcrfcrcrc  coaJtifumus  ad  mtcrprctationcm  timh.D.ty  Q> 
[njuitsjijteiiar.prthtit.vel.cctg. 
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DECAS  XXXIX 
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i'v.  .'mscs  wttpnrc 

q)t  cUuCuU dtrtgmtfm spptjUa  in tefttmtutt  minitt foaenni,vtlrupu 
IX  C4*[d  prtltTititnitytkt  txbered*ttnii. 

i  *  <js**  fe  IMMj  P  MHflj Hl  I 
Nterihctvs  fupcriorc Dccade traclatus de il- 
lo  uui  ahqucm  tcttari  prohibuu,  vcl  cocgit,  inftitutam 
noftrjrn  dcclaufula  dcrogatona  difputationem  inter- 
rupit,quamnos  nuncabfolucmu;.  Duplexautcm  oc- 
currit  hoc capitc tractanda infpcctio.  Vna» quid  fi ap- 
pofita  fic  claufula  dcrogatona  m  tcftamcnto  minils 
follcnni.  Altcra  quui  n  in  tdlamcnto  rupto  cv  oufa 
pncteritionis  vcl  cxhcrcdationis.  Vtramquc  quzftio- 
nem  proponit  Bart.ad  ltg.fi  qnu  m pnnttpn.  iz.  nmm.6  &  7.  dt  Itgm.  y  A  J 
priorcm  vcro  rcfpondct,  Vcrbm  dcrogatoria  habcre  vimcuiufdamadcm- 
pitoiattXx  nottt.pcr  gloL  magiuin  ux  dtttJ.fi  put*  Et  iiico  ad  hoc  vt  adi- 

1  matur 
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redttndebcreidficriini/oluntatcfollciuii  ,  quiain  codiciilis  nc- 
que  dari ncque adimi hercditas  potcft  i.i.[  cd.de  ttdttiuj.qnidnm  ij.f.vu. 
U.dt  ttndttJnfiit.  Etoportcrc»  quod  tn  tait  voluntate  adimatur  ex  qua  pof- 
fit  adiri  hcrcdit.u,  vtidcm  Bart-noratad/./riarf.iS.  dtlegnt.y  Scd  in;dem- 
ptioue  legati  non  rcquiri  omtam  f  dlennitatcm  cx  Lfiun fv  sdfmptum.  14. 
dt  ugnt.x.tjr  Lfidtitommnfmm.ij.C.dtfidtit.  Melior  tcxtus  cft  iu  Ltmlitu.>6. 
f.vtttranm.  T>.d*  ttflam.  rnilti.  Itaque  quod  ad  Icgita  in  ppfteriore  tcfta- 
mento  follenni  reli&a»vult  Bartolus  dauuilam  dcrogatoriam  in  priciT?  *'v~ 
ftamcnto  etiamminu*  follenni  adhibitam  opcrari  nc  dcbeantur.  Ad  pofte- 
riorem  vcro  quxftionem  rcfpondet  Bart.  codein  ferc  modo.  In  quantunv 
derogatoria  verbacontincntadeinptioncm  hcrcditat  s ,  atq;  tta  retpiciunt 
inititutionem»  oihil  poflc  operari.  Secus  vcro  in  qu.intum  rcfpiciunt  legata 
4cfidcicommi(Ci^uiaNoucllaIuftinianiconftitutio.ii5.  Vt  titnde  apptl- 
Ut.tegn*ft4.i[\*<i  quoq;  capitulum ,  vndc fuinpta cft ,  Amb.txtanfa.  C.dt 
Itber.praier.  rupto  tciumCto  vel  irrito  fa&o  ex  caufa  pnrtcntionis  vd  cxhe- 
rcdationis^oafcruattcftaiiKnru  quantu  ad  lcgata  ,  St  fidcicommirfa,  &  car- 
tmomniain  eo  contenta,prxterqiiaiii  quod  ad  inliirutioncs.  Ego  non  fo- 
lum  vtraroq;hacqu*rtioneiiio^i:.ii:(u-llca;bitr(-r ,  fivcrueft  vtcftquod. 
probauiraus  in  prxccdcntibus  ,mcrum  cdmcntucfle  Docioru  noftroruiu 

2akquid  iili  de  daufula  poftehoris  tcftamiti  dcrogatoria  nugamur,fed  ctii 
qua  taltsclaufula  admitti  poflct  qux  his  quxftionibus  locii  tacerct,  looge 
*-»aBartolo  ia&um  fit,ad  cas  refpodcdum  eife.  Nl quod ad  pno- 
r,vt  cxBartoli  traditionibus  cotra  Bartolu  ipfutu  diiputcmus,vult 
LfiqHu.inpttnttpit.wan.ir.  quod  &antceuiii  Cinus docuerat,  hu- 
lufmodi  claufulam  derogatonam  habere  vim  cuiufdam  protcftationis  prx- 
ambulx  qux  declarct  in  fccddo  teftamento  cui  exprcftim  dcrogatu  fit,  vo- 
luntatcro  teftandi  noadefle.  Atqui  volutas  illa  &  protcftatio  probari  potcft 
ex  priore  teftamcnto  cti.ini  no  (ollcnni,  cum  dici  folcat  vcrumq,  (it  cx  actu 

£>q;  noiio  dedarari  volunratem  Lvlt.Y>.dt  rtn.ttr.  qni fmlt  imtLUim  qm- 
n.D.  de  kit qnavtindign.  K6  crgo  quod  claufula  dcrogatonaappolita 
fit  in  no-folicni  tcftamento  vim  &  eftcetu  cius  impcdirc  potcft.  Quid  cniin 
tcfrrrc  dcbet  an  prius  teftamcntu  in  qub  appofita  lila  cft,  valcat  nccne,  cilm 
poiTh  ca  proteftatioficri  quocunq;  a!io  Ioco  &  tcmporc  id  cft  ctii  extratc- 
xamcntu./  Autii  ca  cumin  tcftameto  inutili  appoiita cft inutilcm  cfle  vo- 
lumus  quonti  vtanobis  difputatu  cil  in  prxcedctiluis.llla  ettS  quxcxtrate- 
ftarocntu  fien  poflent,  fi  tamc in  teltameto  iacta  iint  no  aliter  valere  poflut, 
qua  fi  teftamentii quoq;  ipfum  vaieat.  Cur  volumus  mancre  illa  vtilcm  & 
twbdiad  impedjenda  Icgata  qux  tecndo  teftamento  reli&a  iucrint}  Etcnim 
quod  pro  rationc  adfctt  Kartolus  daufuli  derogatoria  haberc  vim  adem- 
'  ptsoius.hcrcditatcm  vcrb  in  voliitate  minus follcnm  adimi no pofle ad  reta 
omnuto  no pertinet.Quia  ea potcft quidem  eflc  vis  daufulf  dcrogatorix  in 
ik  demuqux  adimi  pofsuuadeoq;  in  eodemteftameoto,cuiufroodifuntle- 
gata,fidekommilla  &  ftmilia  dc  quibus  in  dMfi  qnu  in pry/iipit.*j-  nptmitt 
tni.fiv*  fit  ndftripti.i^.  dt  Itgnt.x. at noa  in  iis  qux aduni  non  poflunt,cu- 
iufmodi  eft  hcrcditas.  Nam  vt  diximus  in  £ iw.8.  Dttmd.fy.  rcgula  iu- 
ris  cft  hcreditarcm «dimi  noapoflc  /,yi"i/4 ftrtpmm.  13.  $.  rtgnU.D.dt  ulttr, . 
&  poftnnm.  Eam  prxferthn  quam  nondura  quis  dcdetit ,  fed  quam  po- 
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p  >t t  it  quod  in  codcm  tcfhmento  vcl  datum  fit  veldatum  lit  vd  dari ultcm 
poflit :  In  qno  numcro  non  cft  hcrcditas  alia  pofteriorc  tclhmcnto  relin- 
q-.ienda  >  CUin  habcrc  duo  tcftamcnu  non  magis  quts  poiiit  quatnduas  hc- 
icdiratts,  Etquoddicitur»  incodicilis  hercdiutcm  ncquc  dari  ncque  adi- 
ini  polfc,  uon  hunc  fenfu;n  habct  quafi  m  follcnni  tcihmento  ficut  dari  po- 
tcft  iu&  aJnni  poflit ,  fcd  co  pcrtmct  vt  mtclligamus  ,  hoc pluscfle  io  tc- 
ftamcto  quam  in  CD&cittit^quodin  cohcrcditas  dari  potcft ,  quar  porro  hoc 
ipfo  quod  vni  djtur ,  a!ij  qui  cam  alioqum  habiturus  clfct  adcmpu  cffc  in- 
tclligttur,  vt  fuolococxplicauimus,  vtpromdcnon  ahtcr  adnnatur,  quarrt 
ft  dctur.  Scd  etii  vcra  etfct  tatio  ifta  Bartolt  qux  vult  claufulam  derogato- 
riatn  Uibcrc  vnt  adcmptionisnon  mmus  in  hcrcditattbus ,  alio  tcftamcn- 
to  rchnqucndis.quam  m  kgamcodcm  tcftamcnto  rclidis,  Atumcncon- 
tra  Battolum  fufhccrct  quod  alta  quoquc  ratio  vcracfict,  quau.  idcmBart. 
&  al:j  omncs  probant,  cx  co  fuinpt.i,  quod  cadcm  chulula  vun  habcat  pro- 
tcfutioms  ptiatt.bulx  ( vt  loquuntur)  ad  fubtrahcdam  voluntateui  i  tuiuro 
actu.qii  tamcn  linc  voluntatc  pcriici  non  poflir-Etli  cnim  Jifricilius  rcuoca- 
tur  datio  hcrcdiratis  quim  legati,  vt  ait  Bartolus,ti  tau  c  iiutmin  infptcias  Sc 
tcmpus  illud  quo  ncc  hcrtditas  adhuc  data  fit  ncc  lcgatum  illud  vtnque  co- 
munc  cilc  contht,  vt  ncutrum  d.tn  poflit  iinc  dandi  voiuutcquam  ncc  f.  f- 
cit  adcftc  in  danda  hcrcditatc  li  non  dt  follcnms.  iuquc  quaiiuiudaulula 
dcvogatoria  nor.  pofltt  cx  vna  pirtc  ,  &  quatenus  vim  aJciuptionis  habet, 
impcdirc  validitatcm  poftcriorts  teihmcntidim  cflet  appofna  in  priorc  mt- 
nits  folcnni.  Sumccrct  umcn  ad  hunc  tpfum  tffcdum  mduccndum ,  quod 
habcrct  vim  protefhtionis,&  fubtrahcndxvoluntatiS,Ncc  iiuntisqoantum 
ad  hcrcditatcm  quani  quod  ad  Icgata ,  &  tidcicommiifa  m  quibus  hoc  vltro 
Bartolus  admittit.Qtiod  vcrb  ad  poflcriorciii  quxftiortcm  penmet,Si  daa- 
fula  dcrogatoria  lit  appofita  in  co  tcftamcnto  quod  ruptum  iit  vcl  factuio 
itritum  cx  cauuprxtcritionis  aut  cxhcrcdationis ,  coftituit  quidcm  iuftmia- 
nus  inuita  ctiam  iurilprudcntia  vt  inllitutioncs  untutn  corruant ,  Icgatavc- 
rb&  cartcra  omnia  finna  rcnuncant ,  iiQ.  Atuh.tx  cdufa.C.d*  lUnr.prgtn. 
Scdnonvidco  qua  rationc  pofiitquis  cx  hocinfcrrc  cum  Bartolo,  Con- 
fcruandam  igitur  clfc  claufuhm  dcrogatoriam  quxdcftruat  lcgaufiuein 
codcm  fltic  in  alio  tcftamcnto  relicTa ,  Aut  inhrmandam  quarcnns  rcfpicit 
inftitutioncv  nc  valcrc  poftint.Potius  cnim  c  contrario  infcrcdum  cflct.Inu- 
tilcm  clfcdebcrc  claufuhm  dcrogatoriam  quod  attmcrct ad  lcgata,&  cartc- 
ra  qu^  luftiniani  conftitutio  vult  valrrcvtilcm  vcrb  ad  cuencndas  cas  tnfti- 
tutioncs  quas  nccluftimani  conftitutio  valcre  patitunNillfortcadid  rcipe- 
xit  ftattolus,  quod  aulla  opus  eft  ciaufula  dciogatoria  ad  mfirmanda  ca  que 
iam  ipfo  lurc  noti  valeaut  ,  fcd  tantum  ad  miirmanda  ea  qux  alioqui 
valcrcnt.  Vcxum  ii  ita  Bartolus  fcntit,  nondebnitigiturhcrcditatesdi- 
ftingucrc  alcgatis.Ciim  cntm  tradcmus  dc  claufuh  dccogatona  poftcnon» 
teftamcti.quc  poliu  lit  in  pnorc  rupto  ex  caufa  pretcritionis,  vcl  cxhercda- 
tionis,  Apparct  non  dc  ca  inftitutione  nos  trattare,  qu$  in  codem  tcftameto 
fcripta  iit,icd  ca  quc  in  alio  pofteriorcqua  iddrco  no  poifumus  diccrc  nul- 
la  cffccum  ponainus  teftamctu  poftcrius  valcre.Quidni  ergo  valebitciaufu- 
la  dcrogatoria  in  priore  teftamcto  appoiita,vt  dcftruat  poltcriorc  inftituji»- 
nCt  Sed  vidctur  potius  ad  id  rcfpcxille  Bartolus>quod  cadem  ciTc  debcat  ra- 
tio  dationts  &  aaempuonis  i  Vtqucnucu&oduin  cUuo  hereditatis  que  per 

inlU- 
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fnftrtutioncrnfit  ndn  conferuawr  «Iuftintancaconflitutionc,ita  ncquc  c6- 
LTiictur  ademptio  qui  pcrclaufulam  dcrog'Jtor..-iin  rtcri  inrcliigitur,  Con- 
tra  autcm  confcruemr  adcmpttolerjari  quam  itult.cit  potcftas  claufuljrde- 
rogaton*,quoniam  &  datio  lcgatr  (t  qua  co  tcftamcnto  fafta  cfTet  conflrua- 
rcrur.  Atncquc  imcrprctatio  harc  Iuftiniani  vcrbis  aut  mcftti  vllomodo 
conucnit-.Egit  cnim  Iuftinianus  dc  confcruanJa  lcgatorum  dationci  non  dc 
conferaindacorundcmadcinptionccuiusfcilicctcoulctuanJx  nulla  fitbcft 
neccffitas,cum  tcftamcntum  in  quo  data fitnt  lcgata,vcl  ab  lmrib  r.on  valuii, 
vel  ex  poftftcto  defijt  valcre  tanquam  rtiptum  autirnnim  factum  cx  caufa 
prartcritionis  vcl  exhcrcdationis,Ncmpc  n  dc  ijs  lcgacis  agamus.qua:  m  co- 
dcm  tcftamcnto  fucrtnt  relirtar  Namft  dcijs  qux  in  alio  3:  policriorc  tcfta- 
mcnto  data  lint,  ficut  ad  ca  non  pcrtinct  conftitutio  Iuftinioni ,  ita  ncquc  dc 
tpfonimaJcmptioncccmftriiiandacogiulTcdici  potcft.  Et  omnino  impro- 
babilis  cft  ifia  mtcrprctatio  ,  vtimpcrator  qtii  lcgatorum  dationcm  conhr- 
matam  vohnt  tauorc  lcgatonim,hoc  ipfo  adcmptiomin  quoquc  lcgatoruin 
fiucineodem  fiucin  alio  tcftamcnto  rclictorum  conlinnallc  intdligaiu;. 
Prarfcrtim  cum  facta  in  priore  tcftamcnto  adcmptio  lcgatonim  in  poltciio- 
re  datorum.ctiamfi  ficri  poflct,  quod  nos  fcmper  ncgauimus,non  poflit  ciic 
nonodiofa,habcnttbmIcgatarijs  pro  fc  voluntatcm  illam  defuncti,qua;  fs! 
tcni  ordinc  tcmporis  8t  fcripturr  fuprcma  dici  poffit.camquc  iuflauj  K  fol- 
lcnncm,  quamproindc  abfurdum  fitautimpeJiri  autcuerti  pcr  contrariam» 
quz  5c  prtor  fuerit,&  minus  follennis.QuoJ  autcm  vult  Bart.daufulam  dc- 
rogatonamnihilopcrari  quatenus  rcfpictt  inftitutioncs ,  vtcadcm  litratto 
ademprionis  cV  dationis  hcrcditatts,  fupponit  perpctuumillum  crrorg  Bar- 
toJi  &  aoftrorum  quod  hcrcditas  adimi  poffit ,  quant  nos  toties  diximus  & 
probauiintis  aJuni  no  poflc  Dcbuit  crgoBanoIus  aj  vtramq;  quiftioncm 
rcfpondere,  qnod  nos  rcfpondcmus  Claufulam  dcrogatoriam  appofitam  tn 
reftamcnto  fiuc  minus  follcnni  (iue rupto  cx  caufa  prxtcrittonu  vcl  cxhcrc- 
dationis  nihtl  prorfusopcrari  poflc  ncqtic  quodaj  inftitutioncs,  ncq;quod 
aJ  legata.  Vt  hoc  faltetn cafu  obtincat  quod  nos  gcncralitcr  vohimus.CIau- 
fulatn  iftam  fi  per  cani  pofteriori  teftamcnto  derogarc  quis  vclit»nuliius  vt> 
quam  cfle  momaiti ,  ncc li  tn  teftamento  follcnni  iuftoquc  oppofita  pro- 
ponatur. 


ERROR  SECVNDVS. 


Dt  Mrdmtnlt  Mppoftto  in  priort  ttfamtnio  ttn  htbtdt  vim  claufnU  dtro 
gatortt.  Et  it  tUnfuU  Omnt  mtlttri  rnedo. 

j£  VLTORTMTcdimpcritioru  pragmaticoru vulgaris  voxcft,- 
Tcftamcntum  iuratum  mutan  &  rcuocari  non  poiic.  Cui  er- 
roricaufam  illud  pnebuit  quodfrcquentiffimodoctoiuno- 
ftrorum  fufrragto  reccptutn  eft ,  luliurandum  habcrc  vitn 
^  claufula:  dcrogatorix  ad  impedicdum  poftcriuj  tcftarpentu, 
permdc acii  cLiufitladerogatoria  exprcffitn  adiecta  clktinpriorc.Qftod di- 
icni  tradirBart.Jad  l.ftquuinprinttphjtnm.  lydtltgtt.  ifttmm  eptmontm 
fmn.%/indtM fnp.qnodftmtl dt rtgtl,w.in C.  Moactur autcm  h «  vuar** 
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iianCitluod  iuramcntumln  icliamcruo  appofttum  habeat  vim  hanc,  vtpw- 
indcfit  acfi  tctrat.;:  dicerct ,  «110  0  tcftamcntum  valcre  omni  iurcquo  va- 
icrcpoicft.r*  Ltmm psttr,jj,j,fitiiH  mitrem.d*  Ugat.x.  vbi  cutnfilius  quidi 
matrcm  fuam  hcrcdcm  lcnpfinYptoponerctur ,  cimcncumiurifiurandire- 
I  gi  r  _ :  runtfcvt  tnlcicoinmiliatabuIiidatapief^irctiPapinianuirefpo- 
.1  rtali  tcAamcntum  nullo  ittK  factum  clfct.nihiloniinus  matrem  lcgtti- 
mam  hercdcttt  COgcndS  prxfhrc  lidcicommiiTa.  Proptcrci  g»  enutx,inquit, 
voluntjt;»  pccccs  ad  omncm  fucccfliouis  lpccicm  porrccte  videbantur.Nos 
vcio  qutcjauuila  iftam  pollcnoris  tellamcnti  dcrogatoriam  nuWaagnofci- 
nnisn'-  tinn  quulfi  cum  cxprefla  fuit,  ejuiJ  dchac  Bart.opinioncfenuainus, 
liifticilc  oon  cft  iiuxUigcre.Faltam  nimirum  illam  ctle»ncc  pofTe  qutcquam 
dici  abtlirduti.Qin  cniin  iurat  vellc  fe,vt  fiiprcmum  lit  tellamcntuin  illud  io 
<1  uo  iurati  ncc  i.i  iit  vncnjam  rcuocatum  irii  n.lul aliud  agit  mii  vt  cam  libi 
lcgcm  dicat  DC  a  priorc  voltmutc  rcccdcrc  pofltt ,  qua  lcge  vtiq;  fibi  diccrc 
Dcmo VOt.dJ.fi  juinn  prtnt.pio.(£-  l.tjuod  auttm.i.f.ptn.dt  donst.iut.t  <•  & 
z>xor.  Ncc  qtiodcam  1<  j;c  lll>i  dicat  adhibito  ctia  iurciurando  ad  rem  facit, 
nili  vt  tanto  magis  apparcat  ntti  cum  contra  lcgcs,&  confcqiiciertrullra  tl- 
lum  agcrc,vt  lcgum  potcltatcm  9t  atrtoritttem  lal>cfjCfct.Ccitiinamquce/t 
inillam  eflc  vttu  iurnturandii  li  mid  adhibcatur  vrjdiqiiidrutcODtralcges. 
/.119«  dubtu.^.tn  f,n.  C.dt  Itgtb.l '.tunfgmtium.y.p .efr gtnerniiterJD.it  fsR.il 
infpcctc  cxtat  rcuriptunt  Scuct  i  cxAntonint  a  Marcunorclatgmift/./ifHM 
tnjMtlinot.wi.i.vlt.dt  leg.i.  lnliurandum  contra  vim  legumA  autonutcin 
juns  tnuitamuuu  fcnpriininulliusclTcmomcnti.  Ncc  cftquod  quisdtcat 
iuri  cintli  hacpattcdcr.  gatumcllc  pcr  tus  pontificiumi  quodUtriittccaue- 
tur,vt  fcruari  dcbcat  ktiiurftduna  quodcunquc  fcruari  potclt  citra  dtfpcdruni 
fjlutis  xtcrnc/^.rifwi  tontngat.  txtr.de  inrtmr,  rj-  CMp.qu4nupaflii.de  tdtl. 
iu  6.Nam  iiiniv .  VCtO  iutil  quoq;  poutificij  rcgula  illacft,  Non  elTeobliga- 
torium  iuramctuu,  quud  piclhtum  fit  contrabonos  morcs.  tap.tmiefltib- 
gat0rv4m.de reg.mr.m  6.  Atqui  contrabonos  morcs  eft,vt  cuiquam  hominu 
iibcratcftandi  tacultas  aurK  t.mir .  qua  nihil  cft  aut  iattorabilius aut  honori- 
iiccntius  qtix  cantcn  pcr  huhifmodi  lufiurandum  ll  prarcisc  fcruandum  eifct 
auiTwrrctiir.  Non  clt  i ^itur  obltgatorium  hoc  iuiiurandum.  Atqitc  ita  Baru 
quoq-.CiHicluditadd./.yTyiov.itiiui.i^.poft  Pctr.cV  Cyn-in  Lx.CAtfaaof.tt- 
clef.tx  IMtpulatio  hot  mode  concepta.bi.  dt  vttb.tkiig.l.ex  eo.^.Q.dt  tnmtiiJH- 
put.  vbi  dtfcrtc  fciiptiun  clt omncs  i(i<u  cautiones  cilc  idco  inutiles  iurcci- 
iuli,cp  lint  contrabonot  morcs.Ncq;  cft  quod  quis  cum  Dtdaco  Couarr.fiC 
a'.iis  nonuujlu intcrprctibus  ft-pradictj luris pontifidj rcgulacxpltcantibus, 
dtitingu.it  hac  partc  morcs  ciuilcs  a  naturaltbus,quaft  rcgula  tlla  dc  cotantu 
iurciurado intclligi  rJebcat  quod lit  contra bouos  morcs  naturalcs'nd  etiam 
dc  iilo  quodftt  conuaciuilcs.  Potcft  cmm  cadcrcquidcm  hxcdtftinttio  in 
morcs,  quorum  li  dc  iis  lin.plicitcrioquamuriaii)  naturaksfunttali)  ciuilcs: 
fed  non  potcil  cadcrc  in  bouos  morcs,  dc  quibus  tamcn  agitur  in  d.l.fltp*t- 
lettio.rj d.l.tx  to.  Bonos  cnim  mores  ctim  dicimus  folos  cosintellignnus, 
quosnoiitantuinlcxcunlisilcd  ipfactiam  natura pro  bonis  probifqueha- 
bcat.  Sicut  &  bonum  aliqucmcum  dicimus  naturalem  nonciuilcni  boni- 
tatcui  intclligimus.  l.am  fcilicct  cs  qua  non  folum  bonus  ciuis  ,  fcd  ctiam 
bonus  vir ,  &  bcnc  a  natura  ad  probitatcm  intirniatus  arftimari  dcbcat. 
I>cindc  qnamuis  non  anatuta  homo  habcat ,  fcd  a  lcgc  vttcftari  po£C:, 

non  co 
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non  eommus  tamen  fit  vtcontra  bonos  roorcs  n:tttiralc*  non  fir,ii  catclian- 
di  Cicultas  hommi  eriptawr,  quia naruralc  onincim  hmikiumrotum  illud 
eftvttdliri  libcrc poflint,  tamctli  ratio nati.ralis  ftitiiccTe  in cam  rcm  fola 
non  potuiflct,  niii  lcgis  auxilium  prxftb  futtfcT.  Ac  prxterri  quonia.i  mhil 
cfthominiramnaturilc  quam  vtltbcru  n  h  ib;  r  \  r :  n.nrcn  ,  liKru  r.que 
arbitrium  tacicndi  quicqutd  vciit,  cxijsfciliict  quar  f.iarco.ru  vult.p  rtcft. 
Adco  vt  ncc  bomo  diccndus  ampltus  clTct  is  qn  dcliucrct  noifc  vcllc  &  r.oh 
lc  ,  Poftquim  igiutr  pcr  lcgcm  factum  cft  vt  poflit  ijuilibcr  cr.m  tclbn  Ji 
vcht.pcnndcviolaturnaturalis  illalibcrtas ,  e&n  alicui  cripiturfacultastc- 
ftandi  aut  tcftamcnti  mutandi ,  atquc  (i  rnrr  ipcrctur  ei  facultas  libcra  quam 
qutfquc  habct  ad  cdcndum ,  bibendum ,  donnicndum.bcnc  ctiam,  malc  • 

Sueoperandum.Ergo  contra  bonos  morcs  quolhbct,id  efl  eriam  naturalcs 
icit  quifquis  autlibiautalij  pncnpitlibcram  lianc  tclltndi  ficultatcm.  Di- 
tofiit  Mut  Etii  cnim  qui  alij  prxripit ,  hoc ctiam  rcfpcctu contra  bono-; 
morcsfacit,  quodnimisfollicitusvidcturdc  hcrcJitarc  viucntis,  qux  fi>I- 
hcicudononnili  improba  clTcpotcftciim  plcnalit  tnftiffimi  Sc  pcriculolif- 
fimicuctus  l.vU.C.dtpetU.l.i.  f.interdum  D.de  vulg.er  qtiod  non 

finulucrdcco  dici  potcftqui  proprio  iurciurando  cam  tcftandi  facnltatcm 
nonprxripit  nifi  fibi  ipfi  :  Attamcn  vtcadcm  huius ,  qux  iilius  ratio  cfle 
Jcbcat,  tlludfacit  qubd  ex  coJcm  fontc  profluit  vt  ncmoaut  fibiautahj 
earn  Iibcrtatcm  tcftandi  aurfvrrc  poflit,  Ncmpc  quiacam  ncmo  habct  atit  a 
fcautabaJio,  fedtanttima  lcgctnquo  numero  qux  funt ,  nccpcr  aliutn 
quam  pcr  lcgcm  ipfam  tollipofluiit  L  j.D.  detnterd.drreltg*:  Etvc-- 
r6  G  poftct  quu  fibi  ipfi  folus  cam  lcgcm  diccrc  ne  tcliin  m  poflc- 
rum  pofiencur  non  obligarcrur,dc  carccum  alio  pacifc<do?Ncc  cni:n  aliud 
fjccrerqut  dc  ea  rc  pacifccrctur  fiuc  pcr  ftipularioncm  fiuc  pcr  nudam  con- 
ocntioncm>in  comr.ictutanicn  vtili  adliibitamin  l.pettl.  fuaddmtlt.i^.QJU 
p+cXxtxk  quod  eamfibi  lcgcm  diccrcr  c\  conucntionccum  aho  mtra.Quam 
idcircotanto  magis  valcrc  xquuni  eflct  li  citra  conucntioncm  cuiquam  pri- 
Mtocam  fibilcgcm  dicerc  liccret:Idque  cft  quod  Vlp.ettt  tnd.h  tjued«utem 
-}.$+tn.dt  don*t.tnt.w.&  vxtr.  non  poffe  quem  vcllc  vt  fibi  ca  lcx  iinpo- 
uatur  nc  volunt jtcm  mutarc  poffit.  QuVergo  pcr  iufiurandum  propriu  hoc 
fo  affcqui  polic  putat,id  agit  fane  vt  fccrat  quod  fcit  fc  facere  non  pofle  cti  jfi 
maxirr.e  velit.  Atqui  iuuurandum  ,  vt  dc  tcmporis  mtiquitatc  quidam 
fcnpfit,- licct  muJtum  poflit,jnon  -cfttamcnomnipotensfictit  Dcus,  vr, 
omnta  pofiit  ficcrc  ctiam  illa  qux  pcr  naturam  ticri  nullomodo  polfunt. 
Nam  &  Thcologi  noftri  ,  quorum  propria  dc  libcro  arbitrio  duputa- 
tatio  cft  ,  pro  certo  habent,  Eilc  hancrcm  cx  carum  gcncre  qux  iin- 
plicant  contradictioncm ,  Vt  quihomoeft  non  habcat  fcmpeiquc  rct»- 
rreat  libcratn  agcndi  qnod  volucrit  voluntatem.  Hoc  lgitur  fuppofito  quod 
ncgarfjnon  poteft  adcoquc  quod  apud  omnre  iaconferTo  cft  ,  Ncmmcn»  i 
pofle  tcftandi  facultatcm  fibi  prenperc  nc  quidcm  pcradhibitamittrifiu- 
randi  rcligioncm  :  Iliud  omnino  fcquitur  vt  iufiurandum  hoc  quod  di- 
ximus  &  probauimus  nullius  cfle  momcnti  non  pofllt  derogatorix 
claufulx  vim  &  cftcctum  habcrc.  Vulgatum  namquc*  ett  &  vcnfli- 
inum  »  Id  quod  nullum  fit ,  nullum  polic  cffccium  produccic:  Priuf- 
quecftvt  iuuurandumvim  aliquam  habcat,  quaui  vt  opcrari  poflit  illuj 
•  Tumquod  opcraxctur  daufula  emntmelton  mede.  Quaniqiiaui  iiCttlludi 
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/idei  !poffum'ejwdfimiIc  aut  communc  habAt  daufula tlla  ommmthm 
mfl.V^  i  :.  i!  .11  uladfr"^aUinul'inj;cnamquetdtatorcmintcftamentofuo 
i  Aj>:cfl:  i  cauiftc  vt  iJ  valcrct  Orniit  mchon  modo,  necquicquarudcdau- 
i  ii  J  ;  »gatcttiadixiflc.  I  icictquidem  cxprcifa  daufula  vtii  teftamcntum 
itludvJcrc  non  piflit  iure  tcftamcntt  to  fcriptis  quamuispro  tau&caumut» 
\  ilcrc  Jcluat  iurc  tcftanicnti  iiuncupatiui  fi  adiint  omnia,quxin  tcftamen- 
10  luinc.ipatiiio  icquinmuu.Adcoqucii  voles>  vt  ii  ncque  uquam in  fcrip- 
i  i  neque  tannuam  nuncupatiuum  va!cTcpoflit,dcficicntcfortafljs  aiiquacx 
■  . . ci  uutibus  qu.r  vtrujui  tcftamcntorum  gcncn  funt  communcs »  dc- 
rendaturtamcn  ca  voluotas  iurc  codicillorirm  ab  mtcftato.  Sed  vtidemo- 
•  Tvt.ir  uclatifulai  quod<iPciarc?utcxprefla  dcrcgatoria  ad  ipipcdicndas 
vucsp  iftcrioris tcftamertti ll tjitod  ritcacfollcnmtcriactuinfit,  dicimco 
iudicionuUomodapotcft.  Eft  ciutnouracauuin  vahJitatit  prioris  ttfla- 
menti  vtpcr  poftcrius  rompatur  vcl  non  rumpatur,Lt  tanram  abeft  vt  vali- 
ditaspriorisobftet  nepoflitrunipij  vtccontrano  non  ahudtcftamcnturn 
ntmpi  polltt ,  onam  quoJ  tcncJt  iplo  lurc  /.  I.  l.nmm  ttfi.f.  D.  dt\ttnuft.rupt. 
|»roindenoneiibonaconlccutioli  qmsdicat  Claufulam  emmmtltonmtdo 
faccrc  vt  tcftart  ctuni  omr i  modo  \  jkat ,  Lrgo  taccrc  nc  pcr  poftcriosrum- 
pi  poflit.Vtrumquccnini  limul  ltarc  conimodcpotcft  vt&  priustrftamcn- 
timi  valAat  &  pct  poftcnus  i  umpu.ir.  Atque  ita clfc cx  co  quoquc  iruelliei- 
rnus  nuodnequcnoc  taccrepotcii  claufula  :lla  emm  mritertmodoy  vttcltt- 
luentum  omni  moJo  dcten  Jatur  iurc  tcflamcnti  [  quid  cnim  ii  vt  dixi  dcfit 
nhquid  cx  folcnnilms  t  ]  fcd  tantum  vt  voluntas  m  co  tcftamcnto  declartra 
ddciidacur  iurccodicillorum  faltcin  ab  intcftato.  Quomodo  crgo  poterit 
impcdncnc  j  rwsttftamcnnimrumpatiir  pcrpoflcrit  ^Ji  r.c  fucccdiatur cx 
poitciiorctcftamcm  quod  lit  r.-rc  pcrtcciinn Sicjuidcni  quandiu  fuccedi 
cx  aliquo  tcitamtto  potcft  ccittim  cft  non  polfc  fuccedi  ab  tntcftato,&  cuin 
Jicunus  claulLlam  omm  mehon  modo.pi odcllc  ad  conferuandam  vohintatcm 
ab  mtcflato»  non  ilhi J  fitmificamos  laccrc  claufulam  ilkun  Tt  fuccedatur  «b 
i  ntcftato  qux  adhibctur  c  contrario  potius  m  id  vt  tclhmentum  iurc  teflv 
;ucnti  quantunt  fieri  potcft  dcfcndatur,fcJ  vt  dcfcndarur  ab  intcftato  volun- 
tas  tcftatoris  li  locus  (it  facccffioni  intcftati,  Vt  crgo  fciatur ,  an  fuccefiioni 
intcftati  locus  fitncc  nc ,  non  illud  infpicicndum  cft  an  daufula  illaacbccra 
f  t  in  tcfumcnto,  icd  an  tcitamcntum  aliuuod  lit  iiuc  prius  illud  in  quo  m- 
fcrta  Ikdaululafinc  ahudpoftcrius  cxquofucccdipoiiir.  Nam  6r  cum prius 
tcfttmchturn iurc fadum  cft>  confut  inutilcmcifc  daufulam  tftam ,  quippc 
qua  tacttJiu  condicioiicm  cam  habcar.  ft  ttfltmtrttumnen  vltbtttt  modt 
ano  sgttur  vt  t/«7r«>Miciit  claufulacodicillaris  habct  illam^i  ttfttmtntum  nul- 
lomedo  i  nlihit  turt  ttftamtntt.  Dchcicntc  namquc  codictonc clauiijlz  ipfam 
quoquc  claufulam  condicionalcm  cuancfccre  ncccilc  cft.Dcniquc  claufulx 
iftar  nou  IxJunt  iuscommunc  quantum  ad  follcnnitatcsaut  condcndiaut 
rcuocanJi  tcitamenti»  fcd  baiituni  confcruant  voJuntatcm  eo  cafu  quo  aho- 
qui  tuturum  cllct  vt  ca  intcrcidcret  tcftamcnto  ipfo  intcrcidcntc.   At  cum 
rcfumcntum  pnus  intcrciJittanquam  ruptum  perpoftcrius,cum  intcsxidat 
cx  noua  ciufJcm  teftacoris  volunute  nihii  cauur  ck  curclaufula ,  tmm  me- 
lurnnodo ,  aut  ctiam  codtciilaris  in  priorc  tcfumcnto  oppofita  conferuarc 
dcbeatvoltintatcm,quz  ruentrcuocata,aut  impcdirc  rcuocationem  ratfcam 
cxmcra&  hbaa volunutc.  Muito  ;g:tur  lautus  hocfaccrcpotcnt  claufula 

adhibiti 
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-adhibiti  iurifiurandi ,  ctiam  adiniflo  eo  qu6d  eilct  claufula  ilJa  vtili»  3c  x- 
quipollensdaufulx,  tmnimthtnmtd*.  Nccabhacnoftra  fententia  difcre- 
pat  Papinianus  in  d.fjUms  mdtrm*  vbi  ait  dunuxat  prcce*  cnix*  voluncari» 
quam  interpofiuiurifiurandi  rcligio  prxmonftrabat ,  ad  omncm  facccliio- 
nisfpcciemporrcaas  fuilTcidelt,  tamad  Icgitimamquamadttft.imenta^ 
riamquall  nfdcm  fideicomifit*  qux  iu  tcftanicntodau  fucrant  i  legitin» 
hcrcde  repetitis.  Sed  non  ait  Papinianus  cafdem  prcccs  ad  aliud  rcitamcn- 
tum  quodlibct  xque  porrigi  Jebuiflc.  Na  fi  cx  facto  proponcrctur  teftaco- 
rem  qui  inpriorc  tclbniciuo  casprccc»iunfiuradi  rcligiooe  firmatas  adhi- 
builfct.aliuifccilfetcftamcntum  inquocafidcic6;i>ilu  116  rcpctuirct,  quis 
crcdat  rcfpofurii  Papinianii  profiJcicomiflariiriYtranJcni  Jibcrciithabc- 
rc  acttoncm  contra  hcrcdcsin  fccundotcftamcirto  fcriptosqua  habutlfcnt 
contm  inftitufos  in  prlmof  Ncmpe  racilius eft  vt  ex  ti  cnix*  vulunutis  pro- 
bationc  colligamus  teftatorcm  voluilfc  hdeUohiilVa  ab  hercdc  tcftamcnu- 
rio,  V-i.a  lcgtrimo  fncceflbrc  intclligi  rcpctita,quam  vt  ab  iis  hcrrdib.quos 
fcri|  ■  u  m  p oftcrioic  tcftamento.  Vcl  ideo  quod  cum  magii  dilcxcrit  he- 
reticm  tci:  tmencashun  qucprxtuht.quam  lcgitimum  quc  cxclufu,n*hilab- 
furdi  c  -H.  piaturct  interprctatioquxnomcliorcm  faciat  codiciont  lcgi- 
tuni  IkvcJis  quain-tcftamentarij,fimod6  verba  teftamcnti  aut  fuadcrc,  aut 
adiniucrc  potfint  cam  intcrpretationcm.  Atcflctabfurdu  cam  famcrccon- 
iccturainquxparCraccrctcodicionthercdu  tn  v:roq;  tcftamento  fcripto- 
rum.cumijqoimpoftmore  fcripti  ,  nccvllomodo  grauati repcriuntur, 
iucttnt  hauddubic  dilcdiorcs ,  quam  qui  &  lcripti  funt  i»  priorc  poftca  rc- 
uocato,  fic  notninatitn  grauati.  Et  umen  fi  vcra  eflct  Bartolt  4  intcrprctum 
rradirioquanunc  corotamw,  confcqucns  ci  clfet  vtnofolum  fideicommiU 
fi  dcbcrctur  qux  in  priorc  teftamcto  reliSa  elfcnt,fcd  quod  cflet  abfurdiu», 

'  vt  debcrenuir  at  priorc reftamcto,  uinetli  aliud  &  poiterius  ritc  fauum  ef- 
/crfcQuoniamidcmcontingcretfecunJu  noibos  fi  claufula  dcrogatoria  in 
priorc  tcftamcnto  adiccfa  propoBcrctur.  Atquc  ita  iicrct  vt  claufulaJtuc  iu- 
rifiarandi ,  fuieill»,«««ii»«,«ri»»i#,quxnonpoirctfacercqi.ominusab 
intcftato  fucccdcrctur,racerctumcnnc  pcdsct  fucccdicx  poftcriorctcfta- 
mento  follenni  &  pcrfeao,  &confcqucntcr  vtcaufa  tcftamcnriocbilior  ef- 
fctaduerfus  illas  dauliilas ,  quam  cauu  intcftati.DupIcx  igitur  in  hacrcBar- 
toli  t*  aJionim  crror  fuit.Vnus  illc  quod  volunt  daufulam  iurifiurandi,  tum 
quoq;  ctim  inutileilludeft  &  nullius  tnomcnti  xquipollcrc  ctaufulx,«.Biw 
mthtri mti:  Alter, quod  volunt  daufulam ,  tmni  mtlitrt  m»d<t, xquipollere 
claufulx  dcrogatonx.Tcrtius  fuit  Ioanru  Andr.ad  d.  <*p.  qnoifemtldfrrg. 
Mri*6.&  fcquaciumcxiftimantiuincuraquiiurauitfc  norcuoc.uurum  tc- 
ftamenmmfi  poftea  reuocctiurc  quidcmid  faccrc  hactcmis  vt  fccutiduin 
tcitanientum  valcat  fcd  taincn  clfc  periurum.  Quomodo  cnini  pctittrus  cfle 
poteft\ti  iufiurandum  non  cft  obligatorium  unquam  quod  /it  contra  bonos 
morcs  vt  cx  Bartolo  ipfb  fupra  dilpuuuimus  \ Illa  vero  \< »annis  A ndrxx  di- 
ftin<3io  xque  improbabilis  cft,6c  alicna. An  id  de  quo  agitur  talc  iit  vt  pcn- 
dcrniaTnera>oltmute  iurantis  ,  necci  nccclTc  lit  a  lircprrtorcm  ,  c  uuf- 
modi  cftfacerc  teftamenttim.  An  vero  non  pendc.it  a  lurantis  voluncate, 
fcd  ncccflc  habeat  irc  ad  prxtorem.  Vr priore  cafu  non  obftantc  iuramcnto 
pofsit  contraucnirc.Scd  taincn  pcriurius  fiat.poftcricre  veio  non  pofsit  c6- 
«raucnircquiaprxtor  non  debcatcfle  autorptnurij.  Nantfi  l>^c  difrincti» 
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vcra  cflct,  lcqucrccur  contra  Ioan.  AnJr.nec  valtturum  poftcriu»  tcftamenj 
tum,quialicctarltcftandiim  non  iit  aJeundus  prztor,adcundatamcn  lcxcM 
iincqua  ncuio  teftari  potcft  :  lcx  autrm  non  magis  pcriurio  faucrc  autrc- 
icrandi  liccntiain  darc  potcft  quatn  prxtor.  tt  tanicn  confta;  irocr  omn« 
•x  turaincnro  a-ftutn  tcftandi  non  impcdiri. 


ERRO  R  TERTJVS. 

Dt  iurtmtnio  ttppofitt  in pofltriort  ttfltmtnto  ad  dtr^tndum 
fuUdtrtyuttut  mppofittt  mpntrt. 

V  o  n  volunt  intcrprctcs  vr  kiiiurandum  appofitum  in  pnorc 
tcibmcnto  habeat  vitn  clatifulzdciogatoriz  adpoftcrius  ini- 
peJicnduni,  facitlocum  huic  quzftionidciurifirarandidau- 
iula  appoiita  in  poftcriotc  tcftamcnto  an  habcat  vini  reuocau- 
«liclauiulamdcrogatoriam  quxaJh  btu  tuerat  in  priore  ,  ii  alia  (pcciahor 
Sc  cxprcfllor  nulla  mtcri  cncrir.  ViJcoautcmomncsmhoccon/critircvt 
putcmaJhrmatiticrcfpondcriJumclic  poftBalJum  ad  Ifanttmm.ttre. fin. 
£M  ttjUm.  tjntm  rtftrt  & prtbsi.  (j md.  Pttp.         1 28.  vbi  concludit  iura- 
mentum  h?c  cafu  idem  opcrari  acli  tcftator  Ipcciticc  mcntioncm  lcciliTrt  dc 
«laufulis  dcrogatoms  in  prtmo  teftamcnto  aJicJtis.  Eiu^uf  icntcnuzdu- 
plcx  potifltmum  ratio  aJtcrri  foltu  Pnma  quam  ibidcnj  ex  Baldoponit 
G.11J.  Pap.  quoJ  116  rcuocatiu  iplaclauf.ilat  JcrogJtori*  opeicnir  vahdiu- 
tcm  (ccunJi  ttftamcnti ,  fcu  voluntas  ipiius  tcftatorts,  quzprzfumiturmu- 
tata  fi  vciba  dcrogatoria  in primo  tcftamcuto  aditCta  »n  iccundo  rcuoccn- 
tur.Ex  cjiio  fequitur  vt  li  apparcat  dc  v.jitintatc  mutata,  pura  quta  teftator  ita 
turauit ,  n»IVC  ftcunJum  tcltamcntum  prztialcrc  Jcbcat,  ctiamfi  non  h.ibt  •' 
dcrogaiorum  dcrogatoriz.Altcraratio  cit,quia  intcrcztera  iuramcnti  pn- 
mlcgia  quz  a  Doct>  Tibus  nuftris  pcnc  mnumcra  rcccnfcntur,hoc  vnum  ofl 
vt  habcat  vnn  Ipccitict  &  cxprctjTicoiiftnfus  vt  nctant  oinncs  adilludPapi" 
oiani  rcfponluui  dc  quo  fupciioi  c  capitc  diccbamus  in  l.tumpsttr.  77-$/»- 
UmmAirtm.  At  /tt*f .1.  Nihil  ciup  intcrcft  an  c4aufulad«r*gatoria  in  1 
kiiamento  apptilita,  evpitflini  rcui  c.ita  iit  pcrclaufulain  tcuocatoriam  ap- 
politam  in  fccundo,an  vcro  pcr  aJhiUitum  (itnplicitcr  iuuurandum.  Cutu. 
dici  fuleat  quod  clt  in  vulgan  noftrorujn  bsocardico,  Nihilrcicrre  quidct 
zquipollcntibustut.Luo  vcro,q.u  nilul  puto  vcnusdici  poilc,  quam  qucd 
probaui  in  prjcccJcntibus ,  n.iilam  ciTc  claufulam  dcrogatonam  qux  pofn: 
tatcrc.nc  pcrfccuiuruin  tcft.ui  rrrnm  quod  alioqui  iuftum  &'  pcrfcuium  lit 
«ollnturprimum  ipio  uire ,  ron  p<  iTum  dubitarc  qiun  multo  magit  vcruai 
fit  quodniiflrivolunt,  Valcre  omnimodopoftcrius  tcftaincntuin  in  quo 
acl  ccta  fit  claufulaiurifiurandi.Curcnim  minor»  potcftatis  cV  cflkac> 
bca:  cflc  tcitamcntum.quodtcftator  iixcritSi  iuraucrit  vclk-fc  valerci  SfJ 
hoc  t.iincn  poiTum  diccrc,  Suppoiito  ccrorc  illo interpretum qui has  omncs 
tirta  clauiulam  dcrogatoriam  quzftioncs  inucxit »  Dc  potcftatc  claufulz 
«lcrogatoriz  in  priorc  tcftamcnto  adhibitz  ,  vt  poltcrioris  teftarncnti  vires 
icnpcJirc  pofllt,  ii  non  Cxprcflim  &  (pccialitar  ui  eo  rcuocata liu    In  hct 
cuaiAcrrarc  iaatcrprctu  quoJ  daufulam^ujdauxaitdi  m  fccundo  tcftamtn- 
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V> *«lhtbiti  fufficcre  purartt  vt  reuocario  brnc  facu  intclligatur.  Nam  fiad- 
mtttimus  daufulam  derogatonam  habcrc  vim  cuiufdam  proteftatiojti» 
prxambul*  qux  oftendat  inpofteriorc  tcftamemo  dceiTevoJuntacem,  vt 
Cinus  dicebat  Si  Bart.probat  ad  l.fi  ?mm  *nprtmtipt«.n.^.de  /r.;.adco  vt  nihi' 
profit  ad  rcuocandttm  primu ,  quod  teftat.  .r  in  fccundo  dixerit.  Vcllc  fe  id 
fnO ciTc fupremu  wfhuijentu ,  qu<Wq; omncs inco  adliibuerit iuris-follcn- 
nitatci.foam  quoq;  fi  vohis  fubfcriptionem,  obfipnatione  fepti  ctia  tcftrtim 
Sc  fignacula  &  fubfcnpriones.  Quaft  omnia  ifta  fimul  iunda  non  fi.ffician» 
ad  tactendum  vt  teftandi  volunutaliqua  in  fccundo  tcftamcntoadfuilfc  vi- 
dcatur.Quidni  adhibito  etiim  itirciurando  pergimus  cautllari,5e  fino  nror- 
fus  adfirmarc  faltem  fufpicari  polfc  ficri  vt  tcftator  lingua  quidcnt  iuraticrit, 
fcdumcn  gcflcritrncntem^vtiHcdiccbat.iniurataiii^Q^  cnitn  cxiftimatcS 
inteTpretibus  noftris  abfurdumnon  cfTcvtquis  factattvfbmc.ttum  fi.llcn 
nc  fine  teftindi  volunutc\cur  puubit abfurdum  cffc  vt  quis  inrct  finc  iuran- 
dt  foluntttef  Atqui  non  magts  luramentum  quim  teftamcntti  potcft  valcrc 
finon  habeatitirantis  voluuutcm,  cwnex  trtbus  illisnotiffimis  c  >mitibm 
jnrifiurandt  primum  acprxc.puum  fit  tudicium.  Vt  nimirum  ccrto  &  dc!i 
bcratoiudiaottiratumfuifsc  appareat,  quod  porro  ludicittm  ibi  elfc  non 
poteft  vbfnec  mrandi  voluntas  eft.Quiniuiohocplus  eftin  teftamcnto  qt.i 
m  iurciurando,quod  tcftamcntum  ctiam  vi  dolovc  cxtortum  valct  info  iurc 
oumroodointcr  ipfatcftimenri  follenniancque  visncq,.cdo|,iS  intcrucne- 
nt,\ttot.t  fcrc  Dccadcfupcriorcprobauinius  c»  r*r.  D.  &  C- fi  ftit  «lia  tt. ' 
fi*.  pnkti.  vtt  tug.  Atituturandum  fiuc  pcr  vimaut  mctum  fil!c  oW 
'maloextortum  cffc  probctur,  nullius  plane  momenti  cft.ncc  oblicatorium 
fiicipoteft.quiacxlgitplen.ffi.nam  voluntatis  liberutcti,  Cum  prxftctur 
Dwsqucm  utcrc  non  pofsit,  an  is  qui  utrat  paflt.s  fit  vim  aliquam,  vd  mc 
tut«,vd  dolunt.  tactlius  crgo  cft  vtiuramcntum  in  fccundoteftamc.tto  aP- 
pofitumnnlliusmomcnri  (it,  quamvt  fccundutn  ipfum  tcftamcntum  pcr Vc 
nonfufBciat  ad  priusrcuocaudum.  Prxfcrtim  fi  vcrt.m  illud  quoquc  eft 
ouod  provcro  coguntur  habcrc  irterpretcs  vt  claufulx  dcroRnonx  vim 
adftruant.  Quottcs  m  priore  tcftatnento  adhtbfu  cft  claufuJ.i  dcrocatoria 
prxfiion  teftamcnru  poltcrius  quod  cxprclfam  rcuocationcm  nu  contineat 
,     extortumeflepcrvim  vdmctum,vclpcrdolum,auucrfus  quem  prudcns& 
prouidenstcfbtor  volucr.t  fc  prxmunirc  cumprius  tcftamcntum  ordina- 
utt.Cur  cniin  putcmus  elidi  hanc  prcfitmptio.tcm  pcr  iuramcntum  additum 
lnpofteriorc  tcfumcnto  cvtm  nihil  prohibcatipfum  quoque  iuumcntum 
cadcm  vi  eodcmve  dolo  cxtortum  clfc.  Curnon  poriiis  cadcm  &  vts  &r  mc 
wJ&doliprxfumprioquam  inducir  daufula  dcrogatoria  ad  infiurandum 
quoqueprotraharur?  Quafi  vcro a*p«rgamdam  violcmixdolivcfiifpicio-' 
nerotafliaatidfaccrcquodumcn  arqucvimacdolumadiJuttcrcpofJit  Et 
VCTOCumponamusfactumcffcteftamcntum  pofterius  ab  co qiu  noncr.it 
immcmor  daufuJx  dcrogatorix  adhibit*  m  priorc[nam  in  co  qtn  cfTct  im- ' 
mcmorautproptcrlapfutndcccnnijautpropter  implicarionc.n  vcrborum 
emibus  tlaufula  dcrogat.ria  conccpu  fiWet  aliud  cftc  omncs  volunt,  vt 
nullaomiffftfpeciali  reuocauone  quarauU  iuramentum  nullum  inpoftc- 
norctcftaTTicnto  tntcrucnerit.    An  noBprobahue cfttcftatorcm qui  nul 
lam  cuis  daufulx  cinmmcimricratn.cntJorutm  faccrcvoluitin  poftcriore 
«rtamcnto  ,  a  piiorc  vouuiatcr  quaruumuu  itiraucrit,  reccdercnoluinc 
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AnfortedifTiciliusci  crat  daufulam  dcrogatoriam  cxprcflim  &  fpeciihtcr 
reuoc.irc,quam  iuraroli  rcuocandi  animum  ]iabuitict?Plane  duobuscafibut 
rutareni  poiTc  lutiur.tndu  prodcftcaddau'ulam  dcrogatoriamrcuocadam* 
Primus  cft,Si  teibtor  iurct  non  rccord.ui  fc  vccborum  cLtufulf  derogatorie 
quamadhibuit  in  pnorctcftamcnto ,  autanaliud  tcftamcntum  vllum  vn- 
quam  fc*erit,in  quo  adfit  claufula  aliquadcrogatoria.  Hoc  cnim  cafu  ftan- 
dutn  vtiquc  cft.  luramcnto,  dcca  prarfcrtim  te que  in  ipfius  animo&nie- 
moria  rclidcbat. arg.l.tnm  quudtctdtnj.  3-.;.  ctduttlit. dt  ttfr .  ctiamfi  ne- 
quc  dcccnnium  prjetcrierit ,  ncque  vcrba  daufuLz  tuerint  adcb  intricata,  *t 
tarn  cirb  mcmoria  cxcidcrc  potucrmt.  Qcumquain  &  hoc  cafu  ctiam  citn 
iuraaictum  vix  cft.vt  non  crcdi  dcbcat  fimplici  adfirmationi  tcflatoris,  vtq; 
ea  fimplcx  adiirmatio  nondcbcat  babcn  profpcciali  reuocationc  daufulc 
dcrogatoric»cuius  etiam  fpeci alem  feccrit  mcntioncm.  Onnes  nainque  ii- 
tcntur  adiauanduin  cflc  fecundumteftaincruum  quantum  ticri  potcft,u 
quid  vcl  inintmum  lit  cx  quo  coniicorc  I1cc.1t  tcftatorcm  a  iudicio  priorerc* 
ccdcrc  voIuiiTctfcd  porcft  luriliurandi  adicctio  prodcftc  ad  tolienda  omnem 
dubitationcm.  Aluis  cafus  cft,  Si  ccftator  iurct  ncque  vi ,  ncque  dolo  malo 
cuiufquam  tactum  ctTc ,  vt  fccundum  faccret  tcftatncntum  >  &  addar ,  nec  vi 
aut  dolo  vllius  iu  fc  mr.irc.  Nam  cum  daufule  dcrogaton*  visprccipua  in 
eo  conliflat,vt  inducat  prefumptioncm  violcntic,  vcl  mctos,  vel dolicon- 
tra  fccundumteftamcnrum ,  milla  vcl  melior,  vcl  aptior claufulfdctogato- 
riertuocatiocllc  potcft,  quam  que.riat  its  vcrbis,cxquibus  ccrt6,&  ltqui- 
db  conftat c  pofsit  fccundum  tcftamcntum  ,ncquc  vi ,  nequcdolo  malo  ia- 
ftura  fiiuTc  >  quamuis  nulla  Ipccialior  ,aut  cxprcfsior  claufule  mcntio  h&» 
proponatur.  Conlt.ire  autcm  ccrtiusnon  potcft,  quim  perhoc  teftatori» 
lufuirandiun.  Dt  quo  an  valcat  dubitarinon  potcft.oim  alfertorium  fiwioa 
promifforium.Eb  vfque  foltcm  doncc  contrarium  probctur.Nam  fi  cx  apct- 
iionbus  probationibus  .ipparerct  fimulatu  &  iaifum  fuiifc  iufiurandum  &  vi 
dolbvc  ma!o  cxtortum  ,  illnd  femper  obferuandum  cffct  vtprxfumptio  cc- 
dcret  vcrirati  .minbrqucadtimiationi  teftatoris,  quam  rei  gcftjrprobatio- 
nibus  fides  adhibcrerur.  Sed  cxtra  hos  duos  cafus  vixcffc  puto,vt  maiot  vi» 
cffc  dcbcat  lurifjurandi  in  poftcriore  tt  ftamcnto  adhibiti,quam  claufulac  de- 
rog.itorur  appofitar  in  pnori.  Apud  cos  fciltcct  qui eiufmodi daufulx  dero- 
gatoricjtantam  potcftatcm  cffe  volunr.  Alioqum  quid  crit  facilius  ,  quatn 
omncs  illas  cautiones ,  quibus  voiuitteftator  fibi  profpiccrc  aduerfus  pcri- 
culum  quodprzuidcritcondendiaitcnus  tcflamcnti,  adhibitailla  vmcaio 
fccundo  tcftamento  iunfiurandi  formula  eludere  f  Taceo  quodccrtifeimum 
cft.  lufiuraudum  in  quoctinqucactu  interpofttum  fcqui  naturam  illius  a- 
fhis  iuquo  adhibctur  l.vlt.  C.dt  ncn  ummtrjpttmn.  Ex  quo  fequitur  fi  tcfta- 
tor  iurauerit  in  fccundo  teftamcnto  quod  alioqui  tucrat  non  valituruni  dc- 
x  voluntaus ,  nullius  quoquc  momenti  iufiurandum  cffcdebcrc  li  fiin- 
plicitcr  iuraucrit  tcftator  vdlc  lc  pofteriuf  tcftimcntuin  valcre,nifi  pr^tcrca 
talibus  vcrbij  conceptum  fit  vt  dubitari  ncqucat  tcftatorcm  a  priori  volun- 
tatc  reccfsiffc.  Indcquc  faulis  refponfio  cft  ad  duas  illas  rationcs  pro  cuendo 
intcrprctuin  crrorc  fupcrius  aliatas.&tfi  enim  fatcor quod  vult  Baldus  ad  va> 
liditatcm  poftcrioru  teftamcnti  fufEcerc  vt  apparcat  mutatam  ef/c  volunu- 
tcm  licct  rcuocrtio  nulla  fpcaalis  feifta  fit.  Ncgo  tamcu  probari  pofle  mu- 
tacun  cx co  iolo  quod  u tt^itor  iuraucrit  vcilcic  poftcriut  tcftamcnrum  va- 
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Icre  quoniam  vtdiximuseadem  violentiar  doltquc  prarfumptione  Jaborat 
iuramcntutn  qua  tefumcntum,  adcoquc  tactlius  cx  ca  impcdiri  potcft,quaiii 
tcftamcntum  iplmn.Quod  vcro  addunt  noftri  iuramcntum  habcrc  vim  fpe- 
cificationis  vt  ita  dicam  &  cxprcisiormttunc  demum  admitti  potcft  cum  d« 
carc  ogiturquar  cxpcdiri  potcft  nuda  Bc  limplici  vuluntatc  quia  prodcft 
iufiurandum  ad  entxam  voluntatcm  tcfuficandam.vt  m  iyt-nc.d.f  .pimj  ma  - 
trrm ,  vbi  dc  illo  tantuin  quarrcbatur.  An  ftdcicommiila  tn  teftamcnto  inu- 
tih  daraa  lceitimis  hcrcdibus  rcpctitt  intclligcrcntur  ,  quac  rcpctt  vtique 
potucrant  iicut  &  rclinqui  nuda  volunracei  Sc  quibufcunquc  vctbis  duin- 
niodo  apiis  ad  fignihcandam  voluntatctn.  An  in  propofita  quzltionc>cum 
in  priorc  tcttar.icnto  adclt  daufula  dcrogatoria  quar  fat.it  vt  in  poftcrtorc 
voluntas  dcclTc  vidcatur ,  non  putelt  iccundum  tcftamentuni  cxpcdiri  pri- 
rna  illa  voluntatctcftandi  ncc  fi  concurtantomncs  mns  folicnniutc*[difpu- 
tamusenimiuppofito  crrorc  intcrprctum  pro  vcro]  fcd  antc  omuia  opuj 
cft,vt  mi-.tctur  prior  voluntas,cV  ab  ca  rcccdatur,ad  hoc  vt  poftcrion  tclta- 
mcnto  locus  aliquis  ticri  poflit.  Prubandum  igitur  ciTct  quod  nos  ncgamus, 
poflc  lufhccrc  ad  orobandam  volutatis  muutioncm  quod  tciiator  iur auerit 
vclicfc  valcre  poftcrius  tciumcntu.  Potuit  cnun  zquc  tacilc  iurarc  pcr  vim 
aut  dolum>fcicns  ta  r.cn  &c  cogitans  adhuc  durare  vun  daufubr  dcrogatoric 
in  priori  tcftamcnto  appofiuc  ad  poftcrius  irnpcdicndum  Mrg.l.fitutM.f.ntH 
'  vidttut.  *Z).  f*tt.  mtd.pig*.  vtl  hyp.folmt.  Sanc  fi  poncrcs  teitatorem  iuraiTc 
muutam  a  fc  volunutcm  ,  rcs  carcrct  dubitatione ,  quomain  cW  citra  mliu- 
randam  fimplici  tcibtoris  adrirmattont  ea  Uc  rc  credcndum  ellct  dJ.ft  <jHu 
im pnattfuM .D.dt  It^t.^. 


E  R  R  0  R   Q_V  A  R  T  V  S. 

Dt  cUufnU  dttegUtrUt  MMM. 

■  I  x  credibile ,  fed  tamen  vcriflimum  cft ,  non  multo  plures  in- 
I  tcrprctum  noftrorum  cifc  opiiuoncs  quam  crrorcsmcc  nobis  fo- 
^rcdiificiltusdciisChiliadcs  quam  Dccade*  confcribcre ,  /itan- 
ttlui  habcrcmusoci)  quantutii  6c  matcrici  &  animi  ad  fcribcn- 
dum.Qui  l;bi  pcrfuafcrunt  poffe  ticri  pcr  claufulam  dcrogatoriam  iu  priore 
tcfumcntoappofiumvtpoitenus  tcitamcntum  quamms  altoquin  iuftum 
Bc  follcnnc  impcdiatur  tanquam  dciicicntc  tcftandi  volunutc,  ij  fubinde 
quxrunt.  An  aiiquarationehcrip  iilitVTeam  fibiquis  lcgcm  prxcuc  dicat, 
neapriore  tcftamcntorcccderc  pofsit.  Ncc  dcfucrut  qui  ducrmt  polic  hoc 
ficri.  Quidam  ita  li  tcftator  prarmonuertt  fccunduui  tcftamcntum  quod  fa- 
rlxurus  lit  t  torc  fictimi  &  fimulatum,  nec  ob  aliam  caufam  facbtm  quam  ad 
«icdtnandamindignationcm  confanguincorum.Ahj  ita,ii  tcftator  dicat  vcl- 
lc  fe  li  contmgat  aiiud  tcftamcntum  a  fe  ficri  vt  omnia  qux  in  phorc  difpo- 
fuit  in  poitcTiorc  contincantur  :  Altj  ft  teftator  non  ftct  in  nudis  tcrminit 
vlrirnac  voluntatis  ,  fcd  tranfcat  ad  contraitura  donandocxtuncbona  iua 
oninaheredt  inibmto ii  tcftamcntuiu  mutari  contingjr.  Aut falccm  ca  vcn- 
dcado  pro cantp  prccio  quod  iam  fibi  folutuinclTctatcatur  :  Ahj  dcniqut 
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fi  tcftitor  luret  i-.unqua-.u  lc  rcuocaturum  priorcm  illam  volunutem.  Qa« 
omnes opinioncs  ligillattm  ^  cx  or  Jiiicrclcliit  Bart.aJ  Lfi qttu inprtnttfu 
immM.vfi**  *d.\$.dt  ltg4t.$.  tam  bcne  vt  in  iis  dirVulius  rcfcllcndis  nos 
immorari  Itil  (itnccclfc.  Scd  cx  illis  ipfisqui  Bartolum  fecuti  fatentur  noa 
poftc  tciuincnti  poitcrioris  uitionem  prarcise'  nr.pcdiri>  pleriquc  adhuc 
tiilputain.  An  flcri  filrcm  poflit  pcr  claufulam  dcrogatoriam  vt  prius  tefta. 
mcntum  dirticihus  rcuocetur,  etiainli  cliufuia  ipfa  dcro^atona  pcrtcfta- 
mentiwn  poftctiifl  ipccialttcr  reuocata  clfcproponatur.  Tandcinquccou- 
cludunt  ptxfcntifliinuin  clfc  rciiicdiutn  fl  tcltator  lurciurando  cJaufutam 
**     dcrogatorum  coniirmct,  qui.i»imp.iitinr ,  fcqucnsdcrogatioquamutsfpc- 
cultsiitnontollit  prxccJentcin  dtfpofitionein  iuramcnto  firmatam  fidc 
luramcnto  favta  mciwo  non  fuerit.K-j-  gloif.in  eap.cim  nm  deetat  de  tltll. 
Itb.  6.  Niflin  poftcriorc  quoq;  tcflaincnto  adfit  lufiurandum  quocafuta- 
tciuur  tolli  claululam  prtoris  reftaincnti  turatam  .pioptcrca  quod  cafit  vii 
lunliurandi  vt  taciat  actilin  valcrc  oinni  mcliori  modo  quo  valcre  potcft cx 
t.cnm p*ttT.77.$.fihitt  mstrtm  dt  Itgat.i.  Rcs  co  rccidit>vt  cum  in  priorctc- 
iumcnto  aJucta  clt  claufula  derog.noriaqua:iurciurandoconhnnaufit, 
non  putaufuiticercfpcciaicmiiiius  claufulzrcuocationcn  qtiaoiaiioquin 
futticcrcoinncs  conlcntiunt  fcd  indiuidualcm  illaiu  i-cquirant,atif  nullo  iu- 
rciurando  intcrucni entc non  nquirtrctur.  In  quo  mirum  efttatomaiorcm 
vim  cos  tribucrc  claufulx  dcroguoriar  quanto  minorem  Jcbctcnt.  Natn 
CUmnihil  fitquod  claufuli  iftius  viiutam  itnpcdiat,  quam  qubd  libaam 
teftandi tacultatcm  nulloinodo  conltnngi  poffc prudcntcs  volucrint  Ltum 
aHii<.u.\t..iit.nJ.;;  f  itrcs.^.idcm  rtsjondu  fociciattm.,D.  prtftti».   An  non 
confcqucns  cfi,  vt  quo  magts  pcr  claufulam  derogatoriam  ea  libcrus  con- 
fttinccrctur ,  eo u.iiiuj  viriuin  Sc  clticaciat  claufula  dcbcat  habcrc  ad  pofte- 
rius  ccitair.cncum  itnpcdicndutii?Atcjui  tanto  magis  conftringit  quantodit- 
fui.iorcin  f.icit  prioris  trft.i.ncnti  rcuocatioii6.L:bcttas  namqjteflandi  non 
*x  co  folo  cjrinutur,qitod  quis  fctncl  tcftaudo  pofsit  dc  rebus  fuij  omrubus 
pro  arbttrn)  difponcrc  du  ne  qtnd  tacut  contra  lcgcs  >  fcd  cx  co  quoq;  quod  ' 
mutirc  volunratt  pofsit,nouiKj;  tcftaiiicntucondtrc  quotics  vclit,cataincn 
lege  vt  pcr  teftaincntum  poftciius  necctrano  dcrogcturprion.  Ne  alioqui 
vcl  tciiator  cum  duobus  tc  ltaincntis  dcteffllfc,  vcl  lcx  cam  volunutcm  qus 
nonluprcma  fucrit,  conlirmaiTc  viJcatur.  Ergoquiclauuilarderogatori* 
vim  cam  c;ic  volunt  vt  poiicriut  tcftamcncuin  non  alicerpatiaturvali.rc 
quam  ri  fpccialitcr  fucnc  rcuocaca,  vt  lc  ab  obiedtonc  iiu  libcrarcnt,fi  iiod 
imnorcm  ccrcc  i?cc  maiorem  huic  claufuIarpotcftateintribucTcdebeTcnt, 
cam  iurata  fuit  miam  cum  inramcntuin  nullurn  intcrceflir,  cum  id  quod  ex 
turifitirandi  adtciti  autorita  c  cxccdit ,  imptdimcntum  adtcrat  potuls  quam 
adiumcntum  ad  clanfulam  Jcrngatorum  conflrinandam.  Nam  ft vcruru  eft 
cJaufulam  dcrogatorum  ciiau.  fimpli$cm  contra  lcgcs  cffc  fi  pcrcam  id  a- 
gatur  vt  poftcnori  tcibmcnto  dcrogttur,  tuulto  magis  contralcgcs  ea  vi- 
dcri  dcbcbic  qtif  focrit  iurara.quu  tauto  magis  nititur  contra icges>qui  non 
sdiaiuobcauf.im  iiirar,qua:n  vtlcgum  autonutiopponat  rcligioncm  6V  au» 
loricitem  iurifilirandi  inca  icquam  fcic  atit  fcire  dtbcta  lcgibuscfic  im- 
probatam.  Quod  fi  Dodorcs  noftri  vt  claufulam  iftam  faciant  miniis  rcpu- 
gnaiircra  legibus,  ficrcmtcmpcrantj  vt  fufliciat  cam  rcuocari  fpcciajjtcrf 
ftccfitMcc&rcuocaiiin  indiuiduo.  [Ajinon^fuptVquciaucrcntclau- 
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Mar  iuretar,  fidicercnt  non  cominus  valcreillam  deberequod  fit  iurata, 
•quomam  xque  ncire  rcuocari  pofsit  acfi  iurau  non  eflct  ?  At  e6n  e  crontra- 
rio  volunt,  iuramcnti  eam  cffc  potcftatem  vt  inducat  neccflititcm  clauful* 
in  indiuiduo  reuocanda:  ,  an  non  faciunt  vt  hoc  cafuunto  minus  valcre 
dcbea  claufula  quat  teftandi  liberutcm  fi  non  prorfus  autcrat,  laltem  tanto  - 
pcrc  conftringat?  Nam  &  iidcm  utcntur ,  Siuc  dccennium  cffl  jxcnt  i  Jic 
conditi  prioristeftamcnti,  fiucvcrbadaufulardcrogatori*  fintintrtcauft 
ticilcpotuerintmciiioriaexctdcrc,  fuccurrcndum  cftcteftatori,  ncclaufu- 
be  dcrogatoriz  mentioncm  vllam  faccrc  cogatur  ,  vvft  apud  Ouid.  Pap. 
<jntft.it  7.  Quanto  igttur  magts  ci  fuccurrcnJum  cft  cjui  claufulam  dcroga- 
toru  ui  priorc  teftamento  appofium ,  in  poftcriorc  fpccialirer  6c  cxpreitirn 
r«uocamt,licct  nulla  iurifiuraodi  fcceri:mcntionem?An  non  enim  Utts  dc- 
cnurac  mutauma  fc  priorcm  volunutcm ,  cum  meminit  fpccialttcr  claufular 
dcrogatorix.  Autcurvolumuscitmpuurccur  fpccialcm  Sc indniidualcm» 
vt  loquunmr.priorn  lurifiurandt  mcntioncm  non  fcccrtt,  cilm  ncc pofitt  ei 
imputaricur  in  priorc  tcftamento  iuraucrit,  quandoquidcm  Iruftra  &  con  - 
rraleges  mtmit  Ug.fi  nnit  tnattil$ntt.m.$.vlt.  dt  Ugnt.t.ltg,  nt»  duhtnm.  f. 
Ctd.  dt  kgth.  Scd  6c  cuin  dict  folcat ,  quod  &  vcrum  cft  relarum  inciTc  nt 
rcfcrcntc  cum  omnibus  flis  qualiuttbus  Itg.  mffeitt».  D.  dt  ktred.mjht.non 
poirumvidcrccurnondicidcbcat  fiitts  fpccialem  iurifiurandi  mcntionem 
iecifle  tcftatorcm,  qui  fpccialitcr  reuocaucrttclaufulam  dcrogatoriam  qua? 
fuit  iurau.  Nam  cum  ca  clatifula  vnica  fuerit,  An  fortc  potelt  fpccuijf  tlla 
reuocatio  ad  aliam  claufulam  rcfcrri  quam  ad  eatn  quar  turau  fuit.  Aut 
quid-eft-cx  quo  dubium  aliquod  vcl  minitnum  poflitemergcrc,  andeil- 
Uipucuufularcitocandatcftatorfeitfcrit  ,  cuin  alia  pcnitus  nulh  cftque 
vcl<fcbucritvelpotucritrcuocari.  Atqui,  tnquiunt,  ea  vis  rft  luriliuran- 
di  vt  fpecialcm  ipfius  mcntionem  ficrt  oportcat.  Hoceniin  vntimeftquod 
">is obiiciuut cx glof.in dtR.tdp.tum ntn dtttnt dt elett.m.6.  Sed cgo rc- 
ndeo  ,  vt  maxime  vcra  ciTct  illa  propofuio  ,  dc  qua  nunc  dtfputarc  ni- 
attinct  ,  non  poffc  umcn  cam  m  propofito  cafu  locum  haberc,  id  cft, 
cum  dcteftamenti  reuocatione  agitur,  quiafufficit  vt  quoqnomodn  con- 
ftetteftatorem  pcr  poftcrius  tcftamcntum  qnod  rite  ac  iurc  perfcccrita 
priore  voluiffe  rcccdcrc.ac  voluntatem  muuuufe,  cum  neque  pcr  iutiurau- 
dum  ncq;  alia  vlla  artc  potucrit  faccrc  nc  volunutem  mutari  poflet  d.  I.ji 
fnit in prutttpit.  Eam  porrovojunutis  muutioncin  m.intfeftimn  c  pr  iSi- 
rt  cx  fpcciali  derogatortc  claufulx reuocationc  ctiamfi  fpccialss  incntin  iu- 
rifiurandt  fiuc  confulto  liue  pcr  obliuionem  prctcrmilTallt,  cu  n  nonco 
nitnus  ccrtiim  fit  dc  ca  daufula  rcuocandaqueiurata  fucrat  fcnflfle  tcfta- 
torcm.  Nihilenimrcfcrtan  in  indtuiduo&  proprio  nomincdigitovcquii 
dcmonftrctur,an  pcfeam notam queadcoccru fit&  mdubir.ua,  vtquc- 
ftioni  locum  nullum  rclinquat  Ug.ttrmm.6.fD.dt  rth.tr  tdu.  t $u6d  fi  non 
fufficcrct  ucfacflc  fpccialitcr  mcntioni ,  &  rcuocationcm  claufule  deroga- 
toriemultominuspoflctfufficcrc  iuliurandumin  fccundo  tcfhuicntoad- 
htbitum  citra  vllam  fpccialcm  daufuledcrogatorij  rcuocationcm.Quanta- 
cunquc  enim  fit  vts  poftcrioris  iutifiurandi,  non  poteft  ca  mator  efle  quifM 
vtprius  iufiurandtim  ipfo  iurc  tollat,  quotamcn  fubbto  non  co  minai  faka 
&  mtegra  rcmanet  daufula  dcrogatoria  fi  non  fberit  tcuocata.  Quippe  qua 
nihii  vctabatficriab  mitio  r.6  iurati,quomodoplereq-,  6e  paffi.n  tiut.  Sicut 
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jgitur  ln  priorc  teftamcnto  jlerat  claufula  derogatoria  caquc  iurata>  ad  tpia 
rcuuCatMUI  non  futlicttb.it  fccundum  intcrprctcs  ipecialis  reucc.ttio  nilt 
quc;  mtntioiicm  iaecrct  prtorts  iiuiltiuandi.  lta  &:  in  poftcriorctcftjniento 
nor.  fulfictet  fecundum  nos,  qui  ct rorcni  ilium  nunc  fupponimu»  pro  vcro, 
quod  tcftator  iuliurandum  adhibucrtt  ,  itifi  ctiam  fpccialirer  rcuocaucrit 
•laufulam  dcrogatortam.  Vt  vnumquodque  difToluanir  co  modo  cjuocolli- 
gatum  cft,iufiurandum  pcr  contrarium  iufturandum,  claufula  vcro  dcroga- 
toriapet  reuocaroriam  >  iuxu  vulgarem  rcgulam  iuru  ,  dequain  I.StkSum 
mnt  Patnpbilum.^^jf.ryitMrtiiu  tunfl.t.prtut.lo.D.  dt  (ilmt.  I.  nxlnt  ttmnttm- 
rjlt.tf.dt  r<£«/.i«r.S.tmcnim  cfi>C|u6d  poftcrius  Kihurandum  camvimha- 
bcat  vt  diffoluat  pr  iu«  ctiam  cuiui  nulla  mcntio  taJta  ftt>c|uod  alioqvin  tpe- 
culttcr  exprimidcbutlfct.Ncfi  pr$tcrci  hincct  vun  dcmu$>vt  hibeaturpro 
fpcciali  cl  lufulx  dcrogatortx  rcuocattonc  duo  fpccialia  circa  idcrnindnca- 
muj  contravulgatiisimatn  noftrorum  brocardkum  cx  l.i.C.dt  dtt.prmif 
Quod  brocardicum  ctli  cft  cx  numcro  corum  quxfoleo  ridrrcquidnita- 
mcn  nobts  liceat  cum  ns  incpttrc>vt  corutn  incptias  prcfligrtnus?Non  cflct 
quldcm  inconttenics  tnciaululam  illam  derogatorum  quam  noftn racite  8e 
pcr  xqutpollins  inducunt  ex  folo  turciuratido  appolito  in  priore  fe/ramcn- 
tO|t  >Ili  pcr  iuGurandutn  fubkqucns  appnfirum  in  poftcriore  voluntatc» 
quafi  fubfcqucns  quoq;  tacirc  ac  pcr  .xquipoltesclaiifuJa  rcuocatona  habcre 
vidtrctur.  Ita  nainquc  ticrct  vt  nihil  amplitts  cfiet  in  poftcriore  tufciuran- 
4o  quam  in  prvt  rc.  Scd  cum  in  priorc  tcftamcnto  adcft  Sc  clattfiila  deroga- 
toriacxprclfa  cV  lufiuranduai.   Dtco  abfurdum  fore  vt  pcr iblutn iufiuran- 
dum  adntbitum  tn  pofictiorc  >  non  niodo  iufiurandum  iliud  quod  in  prio- 
re  adhibitum  fuerat ,  lcd  etiam  daufiila  dcrogatoria  tollatur  cirra  fpccwlcro 
rcuocationi.Ncc  enitn  ciaufula  ifta  fiuc  dcrogatoha  fiue  reuocatoria  quam 
&  deropaton*  dtrngjtoria  jppcllant,cft  cx  caru  rcrflgcncrcdcqutbusdici 
pofi it.Nihil  rcicrre  an  rxprimaturquid,an  tacite  contincatur.cum  nocon- 
tineatur  tacitt  m  iureiurando  >  finc  quo  &  eflc  ilia  poteft  >  Bc  tufiurandu  ftoc 
illa.  Qj.itnqi  amnec  nouuillud  tft,vt  oprcfla  multa,cV  profmt  &  noceam, 
quar  (i  cxprcfunon  eiTcnt.pctindc  qttidcm  incffcnt,fcd  ramcn  nonxquevri 
prodedentvcl  noccrcnt l.ft  tt*ltttuum.ty.%.\.d*  Itgdt.t.  I.ftrut  ttktrtvtn. 
47 .l.nmnuni)UATn.<i.  D.  dtcondit.  <J-  dtmenftr.l.  txprtfi  ntttn*.  i^ydtrt^. 
wr.Noccnt  expti  l)a  vbi  fciltcct  rationc  txprcfsi  occurrit  aliqua  ratio  vitian- 
di  adus  vt BalJ.txplicat ad  d.l.nonnumtttttm.  Eadcrn  igitur  rationcducn- 
dum  efi  exprcfla  prodefle  >  non  cxprclia  non  prodcffe»  curn  rationc  exprcffi 
otcurrtt  altqiu  ratto  confirmandi  aCtus  qui  alioquinnon  valcrct.  Cuiuf- 
rnodi  cft  ex  interprcrum  opmtonc  fccundum  teftamcntum  cut  fuit  dcroga- 
tnni  pcrtlaufiilaindcrogatori  iii,  pofitam  in  prtmo  fi  non  fpecialitcrdau- 
fula  illa  fucrit  rcuocata  in  fecun  lo.  Quatn  vcro  panim  ad  rcm  faciat  quod 
pro  intci  prctibuj  obnciturtrx  /  tum  ptitr.jj.  y.  filim  mstrrm.dt  t*g.\. 
JLifiurandum  habcrc  viin  claufulx  >  »mni  mtlttrimod»,  con- 
ftat>ni  iailimur,  apcrtifilmc  ex  iis  qux fcripfimus  in 
^rrorcm  huuis  Dccadis  fccundum.Itaque 
aihil  id  nos  nunc  mo> 
utur. 


D  E  C  A  D.  XXXIX.  F.RROR  V. 


E  R  R  O  R   O^V  I  N  T  V  S. 

Si primnm tfftnmtntum  prtcejtnt  vmlUnm,^  fttmnimm fit  inum liiumtx^m^ 
fmprmterttttnii  vtl txhrrtimtttnie  ,  v  m  vtrotjat  rtltcl*  Jlni  legmtm 
Gfiititmnmffn.Ai  mmh.  tx  tmuptC.it  ixbtr,prtttr,  & 
l.vaii.D.it  btrtd  ir.flii. 
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Licans  quzftio eft  non  apud  clcgantiorcs  8c  Papinianeos 
iuris  intrrprctc  fedapud  vulgus  impcntiorum,  quam  propo- 
nit  Bmti.mi  l.ft  turt  i8.»m».i.U«  legmi. }  Si  primurn  ccftjmcn  - 
tumprarccifcut  validum  St  iolictuic  ,  fetuiiduin  vcro  fit  inua- 
ItJumcx  ciiOpr.Ttcritiontsvclcxhcrc.tatiunis,^»  invrroquc 
legntaaut  fidcicumtinfta  reiicu  proponatur ,  quid  iuns  fitum  circa  inftiru- 
tioncs  quim  circa  lcgaucV  fidckomifTa.  Qiieltiumlocu  lactt  tulttniani  co- 
ftitutio  NtutU.ittV ititmit  mpptSmt.etgntfe.^.  aliudquuque  capituiu,vndc 
fampta  cft.Aut.tx  emnfn.C.iefiber  prtxtr.  cuius  iamprxcedcntibus  non  fe- 
mel  niemmimuj,  qua-  priinuminduxir  vtcxcaufa prxteritionis  vel  cxhcrc- 
dationis  rupto  vcl  inito  iaoio  tciuincnto  inflitutionci  qu  idcm  cotruat  >  fcd 
cxtera  tanicn  omnia  firma  rcmancant,  cV  vt  ait  conftitutio ,  tmnmnmm  m  h*c 
nmn refcnfjhm  tbnmtmt  itfimmtnfmm.  ln.dc-  namquc ficri  vidctur  vt  in  propofita 
fpcticfccundutcftametum  quodnon  valcc  quantum  ad  iniiitutfonc  nopoC 
mrumperc  infticutionem  in  pnorc  u&i»mancntc  hac  parre  incorrecro  iurc 
vctcridc  quoin  l.fifiUm  qmtnpmuftmtt-j.D.it  Ubtr.tf  ptftbum.vbifcriptnm 
tftSt  fUius  iu  potcibte  prarrcritus  fir  ctiamli  viuo  pattc  deccdar.non  co  ma- 
gis  tamen  valerc  reftamentum  nec  fupci  ius  rumpt.Rumpat  tamcn  qnantum 
ad  leeata,5t  fideicommilfa quar  m  priorc tcftamento  reluta  fuer  mt,fauitq-, 
vtnulla  dcbcanturfed  eatantum  qiucin  po(tcriorc,cum  ex  hoc  lateirvalear 
poftcrtus  tcftamentu.Atq,iu  fupcadicto  loco  rattocinatur  &  cckludit  Bar- 
tofus  vulgoadprobarus,vuro  inferans  tancjuam  mirabilc,  cjuod  alioqui  pro 
abfurdo  ciobijccrcquisporuiifct,fieri  hoc  cafuyvrdecedatquiscum  duobus 
tCTtafncntis  ctiam  intcr  paganos,cum  priorc  cjuod  ad  inftitutioncs>cum  po- 
norc  vero  quod  ad  lcgata.Quod  tamcn  quini  rcmotum  fit  &  uifcrcpas  a  no- 
tiffimis  hnis  regulis,  nec  Bartoius  ipfc  dirhtetur:  fed  addit  elfe  cjuafi  dchoc 
cafum  m  l.vlitt.ie  htrti.tnft.vbi ,  proponebatur  Patfu  ciusquida  Andro- 
fthenes  Pactumeiam  Magnatn  filiam  Pa&umeij  Magni  cx  afTc  heredem  in- 
ftuuiltc.e  iquc  parrceius  iubltituiflctPoftea  Pa&umclo  Magno  occifo  Sc  ru- 
inorcpcrlato  qi.afi  filiaquoq;  iplius  mortua,mutaiiifl"ctc(r3metu,Nonium- 
quc  Rufum  heredc  fcripiilTc  nacpre/attone.  Qntmbertiei  antt  vtlm  hmbtrr 
onhh  etnnnrre  ntn pmtun  Hntim  %ufm  tftm.Cwv q;,d c  iure  Pact  umcia?  Ma- 
gtir  apud  Imperatorcs  cognitionc  ab  ijs  fufccpta  quarreretur,  Refert  Paulus 
licet  modus  inftitutione  cocincretur,quia  ialfus  no  fdet  obcffe,tame  cx  vo- 
hinre  u-liins  puuffc  Imperatorcs  ci  fubucnicndu,St  ideo  pronuciaffc  hcrc- 
diutc  ad  ipfam pertinere,  fed  legata  ex  poftcriorc  tcftamcto  prxlbre  ea  de- 
bereperindeatu,  fi  inpofterioribu$tabulu>licrcsfcripuiuiitct.  Vndctitvt 
m  hac  quoquc  fpecie  videatur  Aadrofthenes  cum  Huobus  teftametis  dcccf- 
firTc,Cum  priore  quidcm  quantum  ad  inftitutione  Pac^umei*  Magne,  curn. 
pofteriorc  vcio  qniuim  ad  legau  in  «o  rUicu  unquam  i  Noruo  Rufo^re- 
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(unda.  ScJ  vcrcor  nc  Birtolo  hic  accidcrit,  quod  aJibitxpe,vtnonm)> 
gis  luftiniani  quam  Pauli  mcntcm  pcrctpilfc  vt  lcatur.  Etenim  quodadlu- 
lttniam  conftitutioncm  piimiim  attincr,  vt  hinccxorJtiinur,  magnus&in- 
tolcrabilis  Bart.  &•  aliorum  crr<  r  illc  clr,  quod  puunt  cum  quoquccafurn 
Nouclia  lila  conftitutionc  cotmcri,  quo  tcftamcntu  lit  nulium  9c  roualidum 
rv  ca.ifi  prxccritionisrilij  in  potcftacc,qui  cx  vrnufq;  iuris  &  veteris  &  noui 
t ati  >nc dcbuerit  mftitui  vcl  exheredari.  Cdm  tamcn  dc  hoc cafunon migu 
cogiuuerit  luftmianus.quain  dc  minuendo  iurc  iibcroru,quibusccdtnrio 
tota  l.i  coftttu  ione  voluit  potiiTiiiiu  prodclfc,  vt  ipparct  cxrationequa  ille 
addidit  in  co  iplb  loco  vndc  fumptaclt  dill.Awb.rx  tt*[t%tn  d.  %  nliudjutj , 
cjp.ddfin.m  m  vcrbis,»if  Itbtuftlfu  ttttuftmmbit  t*ndtmntntmi,vtt ttltqiti 
tncumfcrtpnti:cinfiurtniitmfui-j}Mn>ifsp*imfimr.  Mmncrctur  cniin  procul- 
dubio  uis  libcroium  parcntis  potcltate  coftitutorubli  iegata  in  co  rcftanic- 
toquodnu!!.?  unc  v  ilniifct  rcluti  Jebcientur,  quxolim  tiiius  prxtctitus 
r.ullo  iurc  dcbt:ilicr./.w  nm  tnpoteftjtt.iy.D.dt  Ug.prtfl.  Scd  muito  magis  li 
tcftamcnta  huuifmodi  hodic  valcrcnt  ipfo  iure  quar  oiun  nullomodo  valc- 
ba»t,nulI6q;  te^orcadt6,vtncq;conuaJclcercpoirciit  dUfifiluu.  j.Lmttr 
ctttrs.yi.dtltb.tj-poliii.Li.ittntitji.tupi.&i  apud  luftin.ipfum  \A.dt  tMbtrti. 
ti^.in^riffc.NccfjncapcTtiusquicqiia  cit  li  quis  Iiiitiniani  vcrbaoonminiL! 
quam  miis  ratiorjcin  pt-ipendere  vclit.quatou  ca  conftit.Iuftin.de  iistcfta- 
incntis  agcrcqux  tcncant  iplb  iurc,&  cx  cjuibus  adiri  p  jfllt  hcrcditas  abhe 
rcdibus  inilinuiSjfcd  qu.r  poftcj  tamcn  rctcinJcndaiint,  Ac  vtcoftiOitiolo- 
qiiitiiricuacitan.la  cx  caufa  pratcntionis  vci  cxhcrcdationis.  Alioquin  cjuo- 
modo  aut  quado  poffent  licrcdcs  fcnpti  facerc,  quo J  nominatun  eis  iniugit 
colhtutio.vccxhercdationisciufjiii  ateftatoie  infcrti  probarent,  li  hcrcdcs 
ipfiu6cflcm:-Aut  quomodo  hcrcdcs  citc  poilcnt  linc  aditione?  aut  dcnique 
aduccxco  tcftamt!o,qnodiplb  iurcno  tcncrct?  ncqucn.vclprius  vcl  alitcr 
tcftamcntu  habcri  pro  euacuato  &  rcfcilfo, vu!t  Iultin.qua hcrcdcs  initituti, 
cxdufi  lint  a  proba  lis  caufis  ingratitudinis,fiucquod  cas  tcftator  ipfc  nullir 
alkgauci  it,cx  illis  filtc  quas  Iuttin.folas  idoneas  clle  voluit,  fiucq?  quas  te- 
ftator  allcgaucrjt  probarc  no  potucrint.Prius  aut  cft  vt  fint  illi  hcrcdcs  qua 
vt  probandu  quicqua  habeant  quali  hcredcs.  Vndc  iaoliin  illud  crat  vt  que- 
rcla  inolncioii  tcftamenti  116  copctcrct  nili  poft  aditi  bcrcdttatc,quia  no  co. 
tra  ligi-.u  bi  tclbmcntu  ipftim.vt  bonorupollcfst  j  cotra  ubulas.  l.^uodvnl- 
gs.\y.D.de  bon.ptff.tltr.tab.  fcd  cotra  hcrcdeui,&  dabatur  ohin  &  hodic  da- 
x.MX.l.Ftfinta.nut.  $.$.fi  condititni.  D.dtintff.  tefi  Ji.  fi  q»u  fitiu.x,^.  infi.C.nd. 
Atqui  luftin.cu  cota  illa  Nouclla  tractat  dx  tcftamcnto  cuacuato  &  rcfciifo, 
vtiq;  ucn  dc  aiio  tcftanvcto  tradat,quam  quod  cuacuatu  Sc  rcfcifTum  lit  pcr 
querelainorSciofr.nj  quodnbnuIIiioiiiniainintcIligcndaciTecontoBttoo* 
dc  nouo  rcmcdio  quod  ipfc  inJuxciit  in  locu  quaelatfqua  proiudc  ca  con- 
llicutior.c  abrogata  clTc  volunt ,  planc nugatociu  cft,  &  a  nobis in  prioribui 
nofti  is  Dccadibus  cxplofum.  Cumq;  Iultinianus  aperte  iftos  cafus  coniun- 

tjat.liue  tcltator  uulla  prxtcrmonis,aut  cxhcrcdationis  a  fe  fadar  caufrn  al- 
cgaucrit.iiuccamallcgaiicrit  quamhcrcdcs  inftituti  probarenbpotucrint. 
Conftitucns  vt  vtroq;  ifto  cafu  tcfratucntu  cuacucrur  &  rcfcindatur.  Onani- 
no  conicqucns  cft,  yt  qucinadmodum  pofccriorc  cafu  quo  cxigimus  proba- 
tior.cm  caufx  cxhci edationis  ab  hcrcde  fupponimus  in  ncccilanuin  antecc^ 
dcps  tcfumentu  valcrc  ajitaimy,  fuiftc  cx  co  hercduatctu.Ita  flcpriorc  cafu, 

*  *  qui 
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qui  tamcn  folus  potelt  lubcrc  dubitttionc\id  c('t  m  quo  nulla  ingraritudmis 
cauta  cxprclu  iit  I  teftante.admutcndu.n  nccclur.o  fit  valcrc  tcJbmentum, 
«  coquc  non  foluni  ad.ri  potuille.vcrum  cuam  fuillc  aditam  hcrcditatcm. 
Qua  cn.m  rat.onc  poilct  alucr  vcnim  cflc  quod  Iuftmianus  coftituit  vt  no 
poffitaliquamgrat.tudinis  caufaallegari  nedii.n  probari  contra  libero»  vcl 
prxtcntos  vcl  exhcred.itos,cum  nullam  rcftator  alfegauh?Qu«  nomquc  aJ- 
kgarc  ponctautdcbcrct,nifi  hcro?  Qaido  autcm  niiico  tcmporc  quo  iam 
hcrcs  tactus  dfct/Ergo  adiu  um  hcrc  Jiutc.vt  hab.ics  tcnuin.,  quod  aiunr, 
pcrpetuo  fiipponarur.Ncquc  fanc  ficri  vnquam  pot  Jt  vt  cuacuctur  tefta  mc. 
tum  vei  rclcindatur.nili  quod  tcncat  ipfoiurc,  cum  id  quod  ipfo  nirc  nullfi 
cft  rump.  nopoffit  /.)./..«  ttf,  5. D.dt  tn.ufl.rup,.  IJci.  ruulto  mcj.iu  qui.n 
Bartolus  perccp.t  Itncrius  qui  Authcuticam  ab  ilia  I.  ftinu».  conftitut.onc 
«ccpum  f.c  conccpit  ,  txt*-,f*  txbtrttUntnu  vtt  p^tnntnu  trmum  tfl 
UflMmtmmmamsmum^lnfluumnts.  Irritum  cnim  etTc  dix.t.vr  fiqmficarct 
aliquando  tcnu.lfc,  Irntum  uquidcm  non  fit  tcftamcnru.n  n.li  quod  aJ.quo 
^'&«poreratuwit,/j././i7,^ 

trftmn.  ntc  vnquam  vidcas  irritum  a  prudc.u.bus  dici  tcftamcnruin  quod  ab 
mitio  tucritnullum.  AtBartoIus,  tnunhdum ,  appellauit,  quo  nominc  .U;  d 
potiflimum  fignihcatur  quod  nulias  vnqua.n  vircs  habacr.t.  Scd  &  obfiru.v 
tioncd.gnum  illud  cftquod  Irncnus  in  conc.picndis  Authctice  vecbispricK 

rcintccitcxhcrcdationisqua.nprctcritionismcntione.n.vtfign.ficarctnon 
dequaJ.bctpritcrit.oneintcll.gciun  cjTc  luftmiani  conlututioncm/ed  de 
luatanrum.qux  habcatur  pro  cxhcredationccuiufmodi  «ft  prcteritio  fiue  1 
matrt  fiuc  ab  aliquo  cx  matcm.s  n.uidcntibus  i^\i.^m*ttr.]nflu.dttxbt 
Ubtrlfhnmpmitrunm  if.C.^.^/^^.Etfiluftinianus  no.i  cundcm  or^ 
dinem  obfcruau.t  m  d.  f.  al.ud  quoquc  capitulum ,  vbi  fic  loqu.tur,  hbtr„ 
prMttrtrtmmttxbtrtdtt  tnfmtfutrtttflsmtnu.  Niinirum  qu.a  non  putabat 
forc  vt  tam  ftupidus  &  fupinus  quifquam  cifct  qu.  prxtcritionis  vcibum  de 
Wla pr^tcntionc  intclligcrct  qux  faccrct  tclu.ncntum  ipfo  iure  nullum,  r  rc. 
fcrtimcum  &  un.tacxheredationis  mcntio,&:  imuufta  ncciflius  expiunl" 
dx  caufx  miirautudtnis  fatis  ortcndcretmhiJ  aliudluftinianum  agcrc  toti  ca 
conlbtutioncnifivtomnifcrcexparte  immutac  mjquod  o!im  obtmcbat 
urca quercla  m.,fficiofi  tefhmcnu.Ergo  vt  de  jjj  tantum  cafibus  nouum  ius 
raciar  m  qutbus.Sr  erat  oIim,&  euamnum  hodic  locus  cft  querelx ,  Non  dc 
ijs  111  qu.bus  qucrcUno  foJum  fupcruacua  &  inuulis  futura fit,fcd  ctia  mcp- 
u  nulloquc  lurc  competens.p:  optcr  nuliitatcm  &  lnualiditatcm  tcftamcnu, 
ouod  qut rcla  opuM  ctfu  prxfupponit  valcrc.  Atqui  ccrtu  cft  preterito  i  pa . 
tnr  hlio  qui  fuit  m  potcftatc  tcttamcnru  116  vakrc,  ncc  vuqunn  cx  po/Facto 
couaJcfccrc,  fcd  ipfo  iurc  filiu.n  ab  uncftato  &  fuii  &  nccclfjr.um  heredcm 
cllcjob  cimq.  caufam  non  minus  hodic  quim  olim  cgcrc  bcncficio  abftcn- 
tionis  ncacred.toribushcrcJitaiijstanqiiahercsceueniatur,  Quifcnfiij  cft 
ty>,tpT4itf,io.i7.D.dt,n,uj}.r.p,.>n  !U.s  verb:s,  f&odf,  b.nu ptiruft nkfli- 
amu.Non  igicur cafus  bic  pcrt.nct jd  luftimani co.iftimtione.n, quod  &  fi . 
gmficant  vcrba  illa  Iuftiman.,y*W  amAnium  nd  htrtdum  u>j},*,„ntmpt,t,ntt 
ttfinmtm»  tm*cu*u-*dp»rtmmmbt'tdun,tm  hbtrtt  >*nauamnb,nttj}n,a  tx 
*fu*  pn<tt  ptrutnut  nt  l,(ttr%  fnlfit  mttuf*,»n,bm  (tndtmntntur  vtl  nlt- 
y«4>»  ttrtumft„p,„ntm  ,n  ftumnm  fubn*nt*t  ptutMtmr.    Ex  qu.bus 
vcrbis  apparct  ,  itemquc ,  cx  fcqucntibus  in  quibus  agitur  dc  confctw 
•aodu  lcgatis  co  tcftaaicnto  xdiOis  ,ttracrarc  IiuWuium  dc  illo  cafii  quo . 
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*tt       ANT.  FADRI  DE  ERROR.  PRACMAT. 
no  folittn  ab  initio  valucrittcftamcntu  quod  poftcacuacuart  oportuerit.fcd 
eiu,quod  eft  planc  confcquens,quo  libcns  ptetcntis  vel  cxhcrcdatis  noat- 
quiratut  hcrcditas  ipfo  iurc  ac  ignorantibus  ne  dum  inuitu,  fcd  quo  po(Ent 
illtll  vclint  adhcreditate"  parctisperuenirc:  qucd  no  alitertieripotcitvtdi- 
ximus  quam  li teftamentfl  valcat  ipfo  iuic:licut  ncc  ver£dum  erat  iufunumo 
nc  libcri  falhs  accufatiombu:,  co Jcinnarctur  vcl  ahqua  circufaiptumcm  in 
pu:i  is  hcicdit.uc  patctctur  a  quo  pretcrtti  niiiTcncNunqui  «nim  antc  lufti- 
nianu  obttnucrat  vt  licrcs  in  co  tcl  laiiiento  fcriptus  in  quo  fuus  hcres  prete- 
rir.is  ruiifcr,poflct  ahquair.  prxtci itionis  patcrne  caufam  allcgarcad conua- 
Itdandum  tcftamctum  quod  ipfo  iurc  nullum  ciict:  Prius  cmm  crat  vt  hercs 
clict  quam  vt  lilio  pratcnto  crimen  obijccrc  vllu  poilct,qui  tainc  hcrcs  clTe 
roti  potcrat  cx  tcfta  ncto  nullo:Ncc  proindeiicri  potcrat,vt  captiunc  vllam 
circa  patns  fubltantu  filiui  hk  pra-rcritus  paterctui  ,cui  cV  ignorati  Sc  inuito 
heretfitas  Kqutrcbatur.  Fckllit  tamcBartolu  carrcrofquc  mtcrprctes  vabd 
hoc/>/</r>-«/ie>7Mqi:ali  gcncralitci  accipicndu dcprftcntionc quahbctctum 
patern.1,  Non  animaduettttcs  vcrba  otnnia  in  lcgibur  omnibus  fcd  nuxime 
111 1  jftimaui  coftitutionib.  in  quib.tam  multa  funt  ncgligentcr  &  inauioTe 
dicra.ciuilitcr  clTc  icapienda,non  captanda  vcl  cauillanda  Lpin.D.dd  exbi. 
pidcrtur.  vciocum  nofolum  auis  i  j'i<j  ca  iuaJc:  ii:cii>ict.itioneni,icdipia 
etiam  rcliqua  lcgis  vcrba.  Ncq.  huuis  nouat  &  corrcctorij  cotntuttonis  cx- 
tcndcndx  color  qucn  cx co  dcbuit,  quod  iauoi abiljs  colbtutio  Ut,qu^  8c  li- 
bcris  flc  legatarijs  fauet.  Libcris  quidl  vt  ncq.  caufa  vlla  ingraritudmiscotra 
cos  ab  hcrcdibui  allcgan  poflit  quam  parcns  iplc  no  allcgaucrit.  Itcinq.  vt 
non  cogantur  probare,fc  immcrctcs  cxhcrcdatos,quod  olun  probarc  coge- 
bantur.  I.hbcri. i2.L~.de  in'Jf.ie/1.  I  rgatanjs  vcrb  vt  euaaiato  quoquc  &  rc- 
fciflo  teftamcnto  miatum  ad  inftitutiones  legata  niliilominus  dcbcatur ,  acfi 
rcfciiTumno  cliet.  Ni  quod  ad  libcrospcrtincttamctfi  coftitutio  ijs  fauora* 
bilis  fit.nuilto  tinie  tauorabilius  cft,vt  noprorrahaturad  pretcntionepatcr 
nj,quib.nimiru  femper cdmodius futuru eft  &  cxpeditius  vttcftan:e:upa- 
urnu  ipfo  iurcnullu  tir,cjua,n  vtvcl  cuacuadum  vt  Iu(iinianusloquitur,vcl 
rcicindcdu.ltaqtic  hbcrorti  fauor  hac  intcrprctationc  n6  modo  no  admirat, 
icd  rcfpuitcuidctiflitiic.Quod  autc  ad  lcgatanos  attinct,an  no  fatis &  plus e- 
quo  ijs  tauctur,cum  cocafu  quotcftanictiii  valcat  quidcabirtitio  fcd  poftea 
tamcnpcr  qucrcla  luftmianca  rcfciifum  fit,  Icgaranihilominuscofcruacur, 
tanqta  ri6  rcfciflo  hac  partc  tcftair.eW  Quid  potuit  conitui  no  dica  iauora- 
bilius  fed  abfurdius  &  ..  iuris  rationc  alicnius,  ciim  ca  rationc  (iat  vt  tcftator 
pro  partctcftatus,pro  partc  intcftatus  dcccililTc  intcll.gatur,vtquc  poftjt  re- 
ftamcntum  pcndcVc  a  Icgatis,  quod  coftat  non  pcndcYcniftab  inftitutionc/ 
Nihil  fanc  a  Iuftimano  vnqua  conftrti<tu  fuit  aut  conditui  potuit  incptius, 
nifi  illudfortaiTc  quod cadcm  conftitutionciactum  cflc  volunt intcrpretes, 
vtcogitaucntluftitiianus,  dclegatis  confcruandiseoquoquccafu  quo  te- 
ilamcntum  ipfo  iurc  nulluin  dfct.  Ratiocnimiuriimulto  magisrciiftit  ne 
confcruari  lcgatapoftlnt  quxnunquam  valuermt,  exco  fcilrcct teftainen- 
to  quodabinirionon  valuit  >  qu^m  quxaliquando  valuerunt  ,fcx  eonimi- 
rum  tcftamcnto  quod  ab  inttio  valucrtti  licet  cxpofftacto  defieritvalcre, 
tanquam  fadum  irritum  pcr  qucrclarn.  Plus  puto ,  quod  ncmo  ibrtaftu 
aptemc  dixit,  Non  dTc  conicruanda  lcgata  ne  quidem  poft  eam  luftt- 
xjjuni  conibtuticncin  ii  ccftamentijta  mquo  tilius  vcl  amauc  prartcrims 
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DECAD.  XXXIX.    F.RROR  V.  7U 
vel  fi  patre cxhcrcdarus fuit ruptum fit  Sc  rcfciflum  per qucrdam  non  Iufti- 
niancam  fcd  qualem  iurc  veterc  habebant  libcn  cxhercdati,  &  hoc  cifu  ve- 
ttra  tura onwwa mancrc  incorrcAa.  Qucrclam  Iuftiniancam  intcliigo  cam 
cui  Iuftinianus  nouam  iftam  formam  &c  namram  indidit  quam  nouacon? 
ftitntio  prxfcripfit:  Non  Iuftiniancam  vcrb  illamqnrr  iuri  vetcri  cc(»nita  &. 
in  vfu  tuit.Quibus  ctfi  communcillud  cft  vt  rumpant&rcfciiidanttcftamt- 
rum,  ac  proindc  vt  non  aliter  compctant ,  q uam  li  tcftamentum  tcncat  ipfo 
iurcltem  vt  nontam  contrateftamentu:n  ipfiim  detmir  quam  contrahcrc- 
dem  &  confequentcr  non  nifi  poft  aditain  hercditatein,Li  eo  tamen  difrcrut 
quod  quercla  Iuftinianca  non  alio  cafu  locum  &  cticctum  habtt,quam  quo 
libcri  cxhercdati  fint  vcl  nulla  pcr  teftatorcm  cxprclfi  caufa  ingratitudiiiij, 
vel  exprcflfa  ca  quam  hcrcs  fcriptus no  potucrit probare.Alia  vcrbiiuam  ve- 
texcm  qtierelam  pornimiu  diccrc  competitomnibtis  cafibus  in  quibus  filitis 
exhcrcuatus  vclit  probare  immcrcntcm  fe  cxhcredarum,  fi.ie  caufam  aliqua 
ingratitudims  tcftator  cxprcficrit  fiue  nullam.  Ex  qua  dirfcrentia  ctiam  illa 
natciturquod  perquerclam  Iuftiniancam  non  rcfcinditurtcftamentum  co 
colcre  quali  tcftatur  hicrit  dcmcns  &  infanus  ro  tcmporc  quo  tcftamentuin 
ordinabat,vt  eucnit  in  alia Li.l.yin  fm.  (.Titu. ij. D.dt  ifjfitfldm.kd  ob  ca 
dnnraxatrationcm ,  quod  follcnnitati  a  luftiniano  introductar  non  fucrir  fa- 
tutacaum.  Nam  quotics  filius  dicit»  vidcri  parcntcm  ruific  infanum  tcmpo- 
rcconditi  tcftamcnii,hoc  ipfum  probarc  lebet ,  cum  fjna-mcntts  quilibet 
ellc  prxfumatur  nifi  contrarium  probctur,Id  vcib  aliter  probarc  non  potcft 
quatn  fi  probctacdoccatfc  immcrcntem  cxhcrcdatum:  eacj;  vera  ratiocrat 
propter  quam  olim  qoifquis  proppnebat  quereliinofficiod  tcftamcnti  hoc 
ipfo Cc  oncrabat  probatione,  quia  non  folum  .uror  erar,  fcd  etiam  adiirma- 
bat,&  feimmcrcntcm  cxhcredatum ,  &  parcntem  infanum  fuiflc,  vtMar* 
ccllus  ratiocinari  vidcturin  W./.(-Srmpcrcnim  probatio  incumbttci  qui  di- 
cit,no  ci  qui  ncg.it .Li..D.dtprtb»i.hr.  is  qui  proponit  qucrcla  luftiniancanf 
nihil  adfirmat.  Ncgat  tantum  autexpreifam  efic  in  tcttameto  caufam  vll.ia» 
ingTatitudinis  cx  ijs  faltcm  quas  luftinianus  cxprimi  permiftt  aut  vci ani  cfl* 
illam>qux  rxprcifa  fuit :  Itaque  minus  mirum  eft  fi  nulla  probationr  oncrc- 
tur,quainuis  li  mhil  de-hoc  cxpreftim  luftmianus  conftituifict,aliud  proba- 
dum  ejfccum  fit  actor,&  audtoii  femper  incumbat  onus  probandi  id  quod 
eft  fundamcntum  fua?  intcntionis ,  ctiamfi  incra  negario  lu,  Eofaltc  modo 
quo  probari  ncgatio  per  rcrum  oatura  poteft,&  hactcnus  vt  cotrari*  adfir- 
mationis  probadat  onus  in  aducrfariu  trantfcratur,Multo  magis  cum  ea  ne- 
gatio  implicium  habct  adrirmationc  aut  coarct  ata  cft  tepore  vcl  locoiQua  • 
lis  fempcr  illaeft,  cum  filius  ncgat  vcra  elfc  aut  iuita  cxhcredationis  cauum 
exprcfiam  in  patris  teftamento.Scd  quamquam  ita  eft,potuit  tamcn  facilius 
4V  iuftitiis  conftitui  a  luftiniano  vt  immunes  eflent  libcri  ab  onerc  probadi 
eo  cafu  quo  nihit  ipfi  habcrent  adfirmadum  quauis  eficnt  actorcs,  quam  co 
cafu  quo  vcllcnt  dicerc  patrem  cum  fuprrma  ordinabat,fua?  mcntis  no  rurf- 
fc.Ex  his  vcrb  duabus  dirfcrcnti  js,  tcrtia  etiaic  profluit  quxad  rem  noftraro 
magis  pertioetjvt  qurrrla  iuftintanca  licrtrrfcindat  tcitamcntum  quantum 
ad  inftiruuones,nontanaen  rcfcindatqaantumadlcgata,quia  quamuis  crf- 
faote  conftitutionis  autoritatc  ratio  iuris  non  pateretur  vt  liiblata  tnftitutio- 
nelegata  fubliitcrcnt  minor  tamcn  ratto  cft  vt  legata  corruerc  dcbeant  ob 
SjpLai  wftitutroait  iacturain  >  quain  c»m corruu  tcftamt ntu m  eo  prattcxtu 
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quod  tcftator  non  fucrit  fanx  mcntis/  Tanti  cnim  momenti  illud  eft,  qtioj 
tdtarornonfatifmcatis  fuillc  vidcatur  vt  ctiamli  in  co  tcftamcnta  quo-J  pcr 
q.tcrclam  vctcrcm  hoc  folo  colorc  rumpitur ,  tidcicommtiTa  pcr  claufulara 
codicillarcni  a  legitimis  hcrcdibus  repctiu  lint  non  co  magis  umen  valcit, 
quta  qutfquis  infanus  clt  aut  clfc  crcditur  no  magn  ab  inteftato  quarn  ex te- 
ftautcnto  McicommiiHim  rclinqacrc  potcit  d.t.Titt*.\\.in fin.de tmtff.ttf}*, 
atcum  pcoponitur  uucrcla  Iuitimanca  per  qtiam  nihil  alt.td  contenditfi- 
livis  cxhcrcdatus  nin  quod  vt  dixnnus  ncgat  latistactu  elTe  coftihitiont ,  que 
porro  nullum  ius  nouum  conftituitnili  quodad  inftitutioncm ,  athilcaufr 
dt  cur  lcgataciic  i  qux  pcccatum  uon  fuit  intercidcrc  dcbeant.maximt! cum 
cadcm  luftiniani  cmiitt:itio  qux  hbcris  untopcrc  faucrc  voluit ,  vt  ncque 
tam  facileexlictcdaripoifciit,ncquc  probatiombus  vlhs  oncrarentur,fauo- 
rcm  hunc  eodc*  cokxiu  tcpcr.irc  r  ducnt,ne  lcgatarijs  noccrct,quib?o  iuru 
VCtCttJ  autorius  ctiam  faucrct.Qui  cntm  cx  co  caulam  habcrcpolfunt  Iiberi 
exhcredati  vt  de  Iuftiniano  conq.icran;ur,quod  volucrit  fublata  quoquepcr 
querela  luftiniar.ca  hcrcdu  iuftitutione  lcgata  nihilommus  omnia  falitima 
nercCum  fi  calultmiani  cOltitutiono  cllct  nihil  prorfus  inris  in  hcrcJirare 
lub^rft  nifi  probarct  fc  immcrctcs  cx  hcTcdatos:quc  probatio  qua.ndifrici- 
lis  plcruq;  lit  fciunt  onincs ,  qui  in  torcli  vfu  vcrfati  vi  :«.'  qnotidicnthil clJe 
pcuculol  us  [uain  li  vcl  ccrtiiumaqucqiprob.itionu  ictcftid  I  jbricocdrn  t- 
utur.Promdc  boni  &  xqui  onfulcrc  dcbet  quod  citra  vlli  probandi  necef- 
iitatcccrti  lintdc  victorii  cx  ii>!a  nouc  coltitutionis  autoriutc.  Sed  fiponas 
libcroscxhcrcdatos  innoccntiar  liiar  fcV  probationibus  qua*  fortcpititiili- 
mas  habcat.coriticntcs  mallc  vetcrcm,qucrclam  proponcrc  quamluAinia- 
ncain,  &:  in  ca  qucrcla  obttncre  dcccndo  le  immcrcnrcs  cxhcre  latos.  riSc 
vero cafu tict  ijs  manitefla iniuria  li  prxccxtu  conihturionis  luftiniancxnt 
qua  nullti  ipii  lucru  captcnt,  eogantur  prxltarc  lcgata  cV  ti  Jeicoin.niifa  qiur 
a  dcmcntc  ac  mfano  rc  hcla  cllc  vidcirur.Et  idco  dico  ncquc  luftiniani  me- 
tein  illam  cllct  vt  in  hoc  calu  lcgata  cofcrucntur,  Non  magis  quim  vt  vetc- 
114  qucrcft  bcncliciuin  hbcns  immcrctcrcxhcrcdatis  aufcratur,  quibusillc 
c  contrarto  darc  voluit  &:  addctc  notnl.  Ncmo  enim  bencficiu  noufi  confc- 
rcdo  VCtUS adimcrc  intclligirur,prxfcrtiin  li  quacxpartcvctusfit  plcnius& 
inaioris  cmoIuiiict;.Qjomodo  111  propuiito  qucrela  vctus  crfi  minus  corao- 
d»  quam  luftinianca  in  eo  quod  &  lilium  exhcrcdatum  oncratprobatione, 
&  pcrr.uttit  hurcdibus  inftirutis  vtpoftintobijccrcriliocaufaiii  mgratitu- 
duiisqul  tcltator  no  allegamt,  duminodo  lit  vnacx  ijs  qua»  Iuftinianus  pro 
lultis  adprobauit: Atumcn  cx  aho  latcrc  plcnior  cft  quam  Iuliinianca  in  coi 
quod  totum  tcitaiiictuui  rcfuindit  etiani  quod  ad  legau-Non  cft  igitur  pro- 
babilcfuUlata-n  illam  eiTc  a  Iuftmtano  quiMUca  conltirutionc  id  poufli- 
inumagitvtlibcris  cxliacdatis  taucat.cxtra cum  cafum  quo  ruerint  illi  ine-' 
icntcrcxhcrcdjti ,  kgatanjs  vcronon  nilico  cafii  quoalioqui  poflcnt  ipfi 
conqucri,  in  eorum  pcrmcicin  plus  xcjiiofaueri  liberist  &  quo  non  poflint 
c contrario  conqucn  hberi  quod  in  ipforum  necem  plus  arquo  legaurijs  u- 
ueatur.Id  cft  ita  dcmum  li  luftiniancam  qucrelain  eligerc  malucnnt  hbcri 
cxhcrcdati.quam  vctctem  vt  fcaprobandtonerc  liberar^t.Sicvidcmuseu- 
dcm  lultinunum  cdui  induxit  bcncticmm  inucurij  fauorc  hercdum  extra— 
ncorum,  no  idcirco ijs  •dcmiilc  bcncficiu  turls  dciibciidi  quod  olim  habe- ' 
bant  cx  ediao  prttonsjicct  multo plcnjus  ijt  omni cafu  *  in ouirubut  bc- 
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«cticiu  inucntarijvidco  vt  vix  quifqui  nifi  parii  c.iutus  hodic  caufam  vlij  ha- 
bcrcpoffit  pctcndi  tcporisad  dchberandu.vtluftin.ipfc  inaotml.vU.Cutt 
lurJeUi.Kcc  vidco  ad  qul  fpcoe'  inclnis  qiu  ad  hanc  accomodari  pofsit  rc- 
gulaiurisqtifhabet.quotics  Juplici  mrc  dcrcrtur.iliqjid,rcpudiato  nouo  iu 
rcfupcrcllc  vctus.l.</»ttif  1Jnplu1.9t.de  rtg.tur.  Etii.  n.dc  fucccfsionc  K>cjui- 
tur,quf  cx  tcftamctorcpudiatacx  quo  primudciertnr,  acquiri  adhuc  po:  ab 
intcftato,  quod  tamfi  jphibctquod in  ipla  fccccfsioe  coftttutu  cft,  ad  1»  llliid 
actomodarc  quod  fitpirparatoriu  ad  hiccefsionc  acquircndj,cuiufmoJi  cft 
qiKicla  inoffitiofi  tcftameti,qua  hodic  copctcrc  Jixniius  cx  duphci  iurc  110- 
uo  &  vctcrcfcd  alitcr  atq;  alitcr  fccunJu  ea  qux  nunc  cxplicauinius.Na  que, 
ia  prioribus  Dccad.a  ooois  tt  aUata  funt,circa  fupradicta  Iuftin.conftit.cu  11 
eoru  opiwh.nc  rchjtauimus ,  qui  putat  iuofbcioli  qucrcla  hodie  fublatj  clfif, 
vercor  nc  minus  bcncanobi*,tu  vcl  pcrccpta  fucrint  vclcxpLcata.Ja  crgo  v: 
aJ  inftituta  difputationcm  rcJcamusiCrratBart.  uotter  manifcftc  in  co  quod 
Iulhn.con  ftit.  cxtcu  Jit  ad  ca  quoq;  tcftau.cta  qu.r  iint  nulla  &  trHTalida  ipfo 
iurcproptcr  viciu  prxtcritioms patcrnar.  Ex  quo  crrorc  alius  ctia  nafeitur  in 
coquodputat  pcrcaluftiniani  lcgefaduclfc,vtpofsit  quis  hodic  Jcccdcic 
cu  Juobus  tcftamcntis.Etcnim  cutn  lcx  Iuftinianca  116  Jc  aliis  tcftamctis  lo- 
quatur  quam  quf  pcr  inoiricioli  qticrclajiuc  veterc*,(iuc  Iufttnianciriipcn- 
da,&  rcicinJcnJa  lint,vtprobjuiinus,  &  cofcqucntcrqtif  tcncam  ipfoiurc, 
adcoq,cxquibus  aditio  hcrcditatis  non  folum  ticri  potucrit,  vcrui»,etiafa- 
Cta  (it.Appaxctnon  poffc  fieri  111  caiu  illius  conftitutionts,  vt  duo  fint  tcfta- 
menta.liquiJcm  potterius  uunqna  pot  ipio  lurc  vjlcrcquin  rup.it  prius  ipto 
mre  *  quauis  cx  pofteriorc  non  iit  adira  hcicditas  diiiuoJo  aliquo  cafu  adiri 
potucnr.vt  ait  luftin.in  f.  Ptfttnttt.I n(l. <jatb.mtd.tr fi.in^rm.Tcmxii  Barii  !i 
crror  cft.quod  air,  fupponro  t  rrore  illovt  conllitutio  Iufttn.dcbcat  intclligi 
etiam  Jc  patcrna  prartcritionc,tamcn  iucorrccta  mancrc  Pauli  f<  ntcntta  qne, 
cxtat  md.l.fifiiim  y.dt  tthtr.d-  ptftk.  vbi  ncgat  rumpi  tcftaoicntu  prius  pcr 
pollcDus  in  quo  prarteritus  fittihus, qui  tuit  111  potcttate.  QuomoJo.n.hcri 
p  iTct  vtnon  ruptretur  fi  Iuitin.feciflct  vttalc  poftcrius  tcftamcntu  ipfo  iuic 
valcrct  donec  rcfcjliumciTct  pcr  quercJamctiam  quoJ  ad  inftitutioncs,quod 
aJicgata  vcrb  ncc  pcrqiicrelafaltcm  luftiniancam  rcltinJi  poflct/Numqua 
ccrtc  aui  vctus  aut  nonaiurifpruJcntia  a  dmifit  vt  quis  cu  duobus  tcftametis 
dcccfsiik  viJcatur.Et  quoJ  in  hanc  rt  Bai*t.  abutrtureo  Impcratoru  Jecreto 
quod  iJcm  Paulus  rctcrt  ta  l.vli.dt  ugr.inft.  aliusncc  lcuior  eiufdem  Bartoh 
crror  eft.  spcculem  cniui  ratione  habct  Jccrctu  ilkJ,ncc  tam  ex  principns 
iuris  pctctia  quim  cx  autoritate  Impcratoru.r.  quos  in  ea  fpccic  mouit  fum- 
maxquitas  caufx.cucx  vcrbis  poftcrioris  tcttamenti  &  ex  prartatione  ipfius 
inftvttjtion-* apparcrct  quoJtcilatordcccptts  probabili  crrore  ft&i nou  u 
voluxatcm  n.utauet at  qua:  aJfuciat  in  p^iore  tcuamcnto  quam  inft  tr  tw»ri. 
Itaque  non  prora>nciarunt  pottcriui  tcftamcntu  non  valeretjnqua  factfleK 
£aJLi  caufa  [ceitu  cnun  cft  quod  ipfalcx  ait  falfam caufam  inftitutioni  obtflir 
n6  folcre  vt  ncq;  lcgato  obcft  quia  caufa  hcicJc  inilirucnJi  aut lega di,  ncq; 
inftitutioni  ncq;  lcgato  cohjtct  l.ckm  tdlf.fi.}  falftm  (tuLtn.de  itnd.&dt- 
iiM«/?.]!icquc  rurfus  tcftanicntu  priw,  ruptu  m.n  ciTc  pcr  poJlcrius.qui  cnun 
fvri  pot  vt  no  fit  ruptu  cil  11  poftti  its  valeat  ipfb  lure/fej  pronuciaram  fub- 


cmcnJu  cifc  Padumoa-  Magna  quzin priorc  teftam<to  fucrjt  hcrci infti- 
t»u,  vt  proiudc aJ cahcrcJua>  gcrunct,  quod lcx air^t «tn cx  t^iumcu^i, , 
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pnorcquod  hiitruptum  ,ncqucexpoftcriore  it\quo'non  futt  ipfa  inftituu» 
(cJ  cx  mcra  bcnignitatx  Sc  humanitatc  Imperatoru,ad  quos  folos  fpe&abu 
vt  ita  deccrncrcnt  ,  non  ctiam  ad  quemquam  cx  prudcnttbus ,  vt  itarefpot- 
«Jcrct.quia  «ntcr  ius  &  arquitaten»  politam  intcrprctationen»  foh  Impctatori 
&  oportet  &  hcct  infptcercinquit  l.i.C.dt  Ugtk.cvius  lceis  vix  aptiui  cxcm- 
plum  aJtcrn  vllum  pr.  flit,quiin  cxd.l.vlt.  ncc  valdcdiiTimilcaltudcx/.rMi 
muidd*  ^.tn  prtnctp  &  l.'PdnnentU4.  87.  D.dt  dcautrJotrtd.  quarnm  mtcr- 
pretationctn  iccimus  lib.QenttclHr.cdp.  i.Proindc  ntinim  non  cftin  fpccie 
d.l.vtt.  noii  dcbcri  legaiarchcta  inpnorc  tcftamcnto  quod  ruptun»  rucrit 
intoruin.  Debcri  vero  ca  quatrcticta  funt  in  poftcriorc,  quod  ccontrano 
tottlin  v.ilcat  ipfo  turc :  cur  non  ciiim  dcbcantur  ?  Nam  (i  quia  obiictat  non 
fiiiflc  ii.  !cg.ttis  pneratam  Pa&mneia:n  ,  quar  in  poftcriareteftatrictttofcri- 
puimn  hnt.orad  quam  tamcn  hctcditas  pcrtinct,  raolis  rcfp^ntiocft,  Sub- 
ucnicndum  ci  tuiflc  cx  jrquiutc  contra  hcrcdcm  in  fccun  Jo  tcttauicnto  in- 
fliiutu«i,at  non  iimilitcr  contra  fccunJi  tcftan.cnti  lcgatat  ios,  quiacx  prar- 
fationc  apparcbat  non  fuifle  illum  inftituturum  in  polterioic  tcftamento 
Noniun»  Rutui»i,ncc  lacturum  aliud  tcftamcntitn  (i  Pactumctam  licrcdcm 
in  priorc  inftitutamadhuc  viucrccredidilfct ,  cx  quacaufa  dolo  malo racere 
vidcbaturRufus ,  qutcontravolunutctii  dcltincti  viiiJicubac  libi  hcredttJ- 
tcin.d. f.fdlfdin  Cdufdm.  Qm.t  ratio  nonxquc  vfnrpari  poifetconrra  legan- 
nosjquijipcquoshonoraictcftatorpotucrat  ctiani  (aluo  maocritc  prioce 
tcfuutcnto.ncc  alio  vllo  poftcriorc  condito.puti  pcr  codicillos antcnore  11- 
I'jtcftamcnto,lii:ccxprc(fi:ti,liuc  tacitc  conrmatos.Etrct  autem  bunacom- 
paratio  inftttuttonis  m  poftcrtoi  c  tcftatrtcnto  laci .r , ti  lcgatorutn  in  codcm 
rcli&orum,  fi  tcftatorcadem  praefationc  vfusproponcrcturinlceando,qua 
in  hcrcdc  inft:tucndo:quod  &  Bartolus  obfcruauit,licct  alio  fcnlu.Cauiarur 
cnim  ncfcio  quiu  Jc  caufa  finaliiqux  cx  prejitionc  colligatur,in  coquc paf- 
imi  a  cxtcns  Iaudatur ,  quaii  vcro  vcrba  illa  prxfationisj,  P«m  btrtdtijMM 
vehti  bstert  mtbt  tentmne  non petui,  cxprimant  caufam  tinaicm,  ac  non  po- 
tiusimpulfiuam  poftcrioris  tcftamcnti.Caufa  namqtte  finalis  fcinpcr  cxpri- 
mitur  pcr  v/.not»  pcr  juta.Y:  idco  ipft  quoquc  intcrprctc*  folent  diccre  dc- 
fc&um  caufj  (inalis  non  ctiam  impulfiux  viciare  diipoiittonem.  In  propo- 
lito  autcm  1  11 ;  p«  Itcnoreaninflituuoncmcxdcte&ucaufxiftiuscr 

prcflx  apcnc  Paulus  fcribit ,  tn  c6quc  rurfus  crrant  maxtmc interprctcs  no- 
ftrijcju!  c  contrario  putant  in  tlla  fpccic  poftcriorcm  inftitutioncm  ipfo  iurc 
oulitus  clfc  momcnti.  Quod  fi  ita  ciTct,  vtique  non  dcbueranr.  Impcratorcs 
rcfcribcTC  fubucnicndutr.  ci  qux  fucrat  in  priino  teftamentoinftituca,quJro 
«imiruni  fumma  iurisratio  fatis  tuetetur.  Qujdcnim  pricrcm  inftnutto- 
ucn»  poflct  cxtitigucre  (ipofltriomon  valcrct  ?  Aut  quo  iurelcgata  poftc- 
riorc tcftanicnto rclicta dcbcrcntttr,ab  ca prxfertim  qtif  grauata  non hiif- 
i'ct,fi  tcftamcntum  ipfum  poftcriusnon  dcrcndcrctur?Autdctiiquc  quomo- 
dodcfcndcrcturtcftaiiicntuin,  (i  inftitutio  cx  qua  vires  accipcrc  debct,nul- 
lius  ciTctmoincnri?  I  xcoigiturintclligimusetiamiiixtainterprctuiii  cradi- 
tioncs  caufam  impulliuam  non  (inalcm  fiiiiTc  lilam  quam  in  prefationcpo- 
ftcrioris  uftamcnti  Audroftheuc>  exprcifcrat. 
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»  ERROR  SEXTVS. 

$tttfi*tofcsrdmftf>ttrh  tefliint  rtutCAttrra  Drittt  frStmtt  tcfidmtruuM 
fint  ttddtdttit  rtttitntm  fttis  vntt  dtetdtre  inttfln- 
hu,finen*n. 

IstmcTIXI  in  hac quarftione iioftri folcrtt , An tcftaf 
tor  cjui  alio  nullocondito  tcftamento  follcnne  prkit  qiiod  iam 
f»  ft um  habcb.it  rcuocarc  voluit,rauonem  addidcrit.  Quia  tc- 
lit  dcccdcre  mcdtatus.an-vcro  nutlaaddiu  rationc  fimpfickcr 
tcftameotuni  prius  reuocauerit.  Et  ni  rfut  cum  rationcm  cx- 
prcfsit,Quia  velitdcccdcrc  inteftatus.  An  coram  fcptcm  tcftibutca  reuoca- 
tio  fa  &a  fit  an  coram  paudoribus.Si  prius  teftamcntum  rcuocaueht  fitnpli- 
ritcr.ncquc  addidcrit  vcllc  fc  deccdcrcintcftatum,  volunt  plcrique  non  va- 
lere  reuocatioBcm.Atquciu  accipiendum  eiTc  quodluftinianus  fcribit  in  f. 
ftwmlt.  infHt.^9tk.m»d.ttfttm.tnfiTM.vx  cofblonon  polfcreuocan  tefta- 
Bicntum  quod  teftator  dixcrit  doIIc  fc  illud  valcre,  fi  vcro  caufani  addiderit 
&  rationcm  rcuocatienis,  Quta  vclitdeccdercinteftatus  >  &  quidem  coram 
feptcm  tcftibus  >  aliud  iuris  cfle  &  reuocationcm  valcre,quoaiam  tcltator 
qui  ita  loquitur  follennlmquc  illum  tcftium  nun.crum  adhibct  1  hoc  ipfo 
vtdcatur  inftituerc  lcgitiuios  hercdcs  8c  ab  intcftato  vcnicntcs,  pcrquorum 
«ditioncm  poftcafccutam  conlirmari  pofsit  ademptio  hcrediutis  alijdata; 
pcr  prius  tettamcntum.  Ira  Bart.  ad  d.  Lfi  inrt.i%.n»m.i.dtUg*t.\.sbi ratio- 
ncm  fux  diftinctionisadfert,quod  oinniaquzpcr  vltimam  voluntatcm  di- 
lponuntur  fiuc  dando  fiuc  adiinendo ,  non  alitcr  valcrc  pofsint,  quamTi  per 
hcrcditatis aditioncm  conhrmcntur ,  8c  quidem  abcoracicndam  aquo  vcl 
datio  vel  ademptio  pcr  tcftatorcm  tt&l  ctfc  vidcatur.    Alioqui  certum  cit 
nemini  aut  hcrcditatem  aut  quicqua  aliud  a fcipfo  yel  dari  vcl  adimi  poflc. 
Lfidfi  e»nditunt.6-f.vliim.D.hertd.infiu.Ug.  &  fnidem  temm.  18.  l*g.  Ugi- 
tmmeil  tUlttdtu.iifj.f.i.  D.de  Itgni.i.  Cum  igiturtcftatorprius  tcltamcn- 
tum  Fcuocatduntaxat,  ncque  addit  vcllc  fc  dcccdcre  intcftatumtnonpotcft, 
inquit  Bart.valcrc  adcmptio  qux  fit  pcr  huiufruodi  rcuocationcm,  qu)a  ne- 
quc  inftituto  adiini  potcfti fctpfo,ncquc  a vcnicntibus  ab  intcftato  qui nc- 
quc  cxprcfsc  ncquc  racitc  inftrtuti  rcpcriuntur.  Qnod  non  fimiliter  dtci  po- 
teft ,  cum  tcftator  dixit  vellc  fc  intcftatum  dcccdcrc ,  fiquidcni  eo  cafu  adcft 
perfona  a  qua  pofsit  vircscnpcrcadcmptio.  Lcgitimi  fciliccthcrcdisquif- 
quis  illc  fit  quifahcm  tacitc  intclligitur  clfc  inftttutus.  Sunttamcn qui  nauc 
Banoli  diftinctioncm  rcprobent.  Hac  potilfiir.um  ratione ,  quod  quifquia 
reuocattcftamentum  fuum,  ncc  aliuducit ,  non  in  alia  poItitciTe  voLntate* 
quani  vt  dccedatintcftatus,  &  confcqucntcr  non  minus  crcdcndus  eft  ta- 
citc  inftituiflc  venientcsab  intcftato,  quam  fi  fc  intcftatum  dccedcrc  vellc 
dixiflct.Quid  enim  rcfcrt  an  vcrbis,an  ta&o  ipio  fuam  dcclarauCrit  volunta- 
tern.Autquid  ahudfacicndum  habuitad  legitimos  iucccffores  jpuitaudbs» 
quam  vt  reuocarct  tcftamcntum  in  quo  alium  hcrcdcm  inftitucrat,  &  quod 
fotum  impcdicbat  nc  ab  intcitato  fucccdi  polTct  J  Itaquc  fccundum  iftorutn 
(entcmiam  nihil  omnino  intcreft.  An  tcftator  duntaxat  rcuocaucrit  tefu- 
Bcntuii),an in  coreuocandoaddideritveUcfcintcftatuii)  mori.  Qiianjo- 
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pmioncm  contraBartolum  fortitcr  &  magiftraliter  dcfcndit  poft  aiios  no«{ 
paucosGtu.i,Pap.?ij//7.ioo.Alii  dcniq;  iunt,  qui  huiufmodi  reuocarioocm 
Ruchoc  ftUC  illo  modo  facu  lit  valcre  ncgant ,  nifi  a  dic  conditi  tcftamcmi 
dccctmuim  cffltixcrit.cx  l.fttntimui .25.^ .dt itjiam.  Quos  fupradtcio  loco  & 
rcfcrt  &  rcfcllit  Guid.Pap.ratione  illa  cjttud  confritutio  Iuftiniani  tn  d.ifjrt- 
omwj.ad  etim  cafum,pcrtincat,quo  trcs  tanmni  tcftcs  intcrucnerint  aut  ccr- 
tc  pauciorcs  quam  fcptcm.Nos  vcrb  cum  cafum  tractarc,  quo  fcptem  tcfret 
adfuci  int,  qut  nurr.crus  ficut  follcums  cft  ad  factcndum  tcitamcntum,  ita  & 
ntaioris  yidctur  cflc  dcbcrepotcftatitad  illud  rcaocandum.  Vcrumrcprc- 
hcniiO  harc  vthtnc  cxordiamur,non  cft  tufta.  Etli  enim  Iuftiniamlexcxigit* 
vt  ad  vahdandam  Cl  curfu  dcccnntj  rcuocationem  follcnnis  txfumenti  noft 
pauoorcs  quain  trcs  tcftcs  adhibcamur,  non  idcotamcn  exdudit  maiorcm 
iiumcTiim  tcftium,vt  fi  plurcj  quamtres  intcrucnrruit,  fiuequinqucrucnnt 
fiuc  fcptcm ,  curfus  deccnnij  non  fit  nccclTanus  ad  hoc ,  vt  rcuocatio  minils 
iolknnis  fuftincaiur.  Quod  li  quis  obitciat ,  Immo  vcrb  cx  Theodofij  con- 
ftitutionc  rn  l.httt  (9rfii!uj\>r»4.u  f.vli.C.  itttil*m.  quinque  tcftcs  fufflccrc 
adrcuocandjtn  priorcm  voluntatcm  follcnncm  fi  rcuocatio  hCt»  fit  in  fa- 
uorcm  vcnicntium ab  intefuto.  In  promptu  (cpIicanocft.MalcigiturBar- 
tolum  \  Guidoncm  Papium  cV  cxtcros  qui  hucufque  hanc  qtixinone  rra- 
ciarunt,rcQiiiri  re  fcptcan  tcftcs ,  cum  quinq; (urhciant.Quid  cnim  prodcffe 
potcft  quod  fqne"  tclics  intcrucncrinr  potius  quam  quinq;  ?  An  fortc  vt  po- 
iicrior  illa  voluntas  miiuis  ibllcnnii  valcat  iuic  tcfiamcnti?  Atqni hoc  nccit 
coniituitio  ipla  1  bcodofij  i|ua  poftcriorcm  hanc  voluntatcm  quottcsiol- 
lcnnis  non  cft,  ncn  alitcr  valctc  patitur  quam  iurc  vltitrx  voluntatis  abuv- 
tcitato.  Ncc  cli  quod  quii  dic at  dc  illo  cafii  fcnfille  Thcodofium  quo  pau- 
ciorcs  quam  fcpicm  tcftcs  intcniCtlcrint.  Id  cnim  fatcbor  cquidcm  »cru  eiTe 
fi  ponas  ad  poitcrioetni  vclttntatcni  tacicndjm  foilcnncm  nihil  niii  teftuim 
numcrum'!chuilc,alits  fcilicctoninibi'sadhibitisfollcnnttatibus  quas  in  te- 
ftamcnto  mtcrucniic  neccftc  cit.  Cur  non  cnim  tunc  valcrct  iurc  tcftamcn- 
ti? Scd  fi  ponas  ahqucm  cx  ..j-tci  is  follcnnitatibus  dcruiiTc,  tu  vt  quamuisfe- 
ptcm  tc(l«sadfuiflcnt  ,  poneo  magisteftanicniumfolknnccUci  potuifTer, 
qux  fpccics  cit  Conftituttouit  1  hcudolianx  loqucntis  de  poftcriore  voluo- 
tatc  inualida  &  non  follcniu.Dicohunc  quoq;  cafum  quo  fcptcm  teitesin- 
icriicncrintl  iuodolij  legc  comprchcn<B,&  volunutcan  illam  vlrimam  quf. 
cx  aha  quahbct  cjtifa  (biknnis  non  (it,  ab  inteftato nntum  dcfcndi  poiTe 

Eicnndcac  fi  quinquc  taimitn  adfuiiicnt.  QuoJ  &  ipfc  quoq;Bartolus  fcn- 
iflc  viderur  ad  IjmXitu.tf.f.vtUrtmm.  D.  dt  t(fl*M.mtlit.vbi  difcrtc  fcribit 
fi  tcftator  coram  quinqiic  tvftibits  dtxcrit  vcllc  fc  intcftatum  mori ,  reuoca- 
tumvideri  dcbcrcpritistcftj  iKiitumin  fai.orem  vcmcntium  ab  intcftato. 
Cur  crgoahbi  rcquiritfcptem  rcifcs  ad  raiocandum  pnustcftamentum,co 
prarfcrttm  cafu  quo  tcftatoi  volucrtt  deccdcrc  intrftatus?Quamquarn  in  hoe. 
jpfo  labmir  Bart.  t\  cum  co  cetcri,  quod  putant  TTicodofij  conftitotioncm 
iaucrc  ciiifibet  rcuocationi  prioris  tcilamcnti  qux  modo  fada  fit  tn  fauo- 
rcmlcgirimorumhcrcdum.  Qupd  non  ita  cft.  Fauct  enim duntaxat  tcfta- 
menns  impdrcctis ,  in  qutbus  uilHnjti  fint  venicntcs  ab  intcftato ,  vt  con- 
ftat  cx  vcrbis  conftinttionis ,  &•  cx  Itg.x.  D.dt  MMtft.rmft.wam  noain  prat- 
«cdcnrtbtts  diximus  cornrptam  fuilTc  aTriboniano ,  &  adiusnouum  Iqo- 
go  poft  tcnigorc  a  Thcodouo  inductura  auoinmodatun,quod  ncquc  A&> 
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curfun  &  Bartolus  diffircntur.Requirit  ergo  ea  conftmitto  fpecialcm  6t\x- 
prcflam  inftitutioncm lcgitimorum  fucceiforum  quat  facta  iit  in  poftcho- 
retcftamento  ad  prius  cucrtcndum.Eft  enim  ca  inftitutio  cJm  cxprciTalft, 
multo  fauorabiiior  *  quim  cum  tacha  tantum  vidcri  potcft,  vcl  ob  id  ipfunt 
quod  exprciram  habct  dcfuncti  voluntatcm  ,  quodquehoccafu  teftamen- 
cum  ccfi  perfectum  non  cft ,  cceptum  Umcn  tuit,  cum  incipcrct  olun  Sc.  in- 
ciperc  dcberct  ab  inftirutione  ,  quar  ctiam  hodic  caput  8c  fundamentum  cft 
teftamcnti.$.4M#  btrtdit.lt/ht.dt  iegji.Liutdptr  mtnrn.io.D.di  mr.  t*d»- 
ciilA:  nos cum cafum  tractamus,in quo  tcitatcr  ncquc  fcccrit ncque  volue- 
rit  fecere  vllutn  pofterius  tcftamcntum ,'  fcd  tantum  rcuocaucrit  quod  ante 
iccerat  vt  inteftatus  morcrcrur.  Koua  igitur  conftitutionc  opus  cffet  vt  hcc 
reuocatio  valerct  ctiam  iurc  voluntatis  intcftau  cu>u  ad  cam  Theodofij 
conftmitio  porrigi  non  pnftit.  Porro  noua  de  hac  re  alia  conftitutio  nulla 
eft  purtcrillam  Iuftiniani  quarcxtatin  dtQ.Ug.ftntimm,  Sc  quarad  hanc 
fpccicm  difertc  pcrtinct ,  dcqua  nunc  difputamus  cum  tefutornulloali» 
condito  poftcriorcteftamcnto,untummodo  dixitnollc  fc  prius  ftarc  tcfta- 
mentum ,  vcl  aliis  verbis  vtctido  contrariam  priori  apcruit  vuluntatcm.  In 
qua  tamcn  fpccie  luftinianus  vult  iu  dcinum  vidcri  bcnc  rcuocarum  prjus 
ccftaincntum  fi  dcccnnium  cffluxerit ,  ncc  paucioribus  quim  tribustefti- 
bus  ca  reuocatto  muniatur.  Proindc  jion  aliud  cflc  voluit  fiuc  quinquc  fi- 
uc  etiam  fcptcm  teftcs  in  eiufmodi  rcuocationc  intcrucncrint.  Acquee- 
ninhis  cafib  us  futisfit  Icgi ,  quia  qao  plurcs  tcftcs  funt ,  co  vcrius  elt  noa 
efle  paucioi  cj  tribus.  Ncquc  vcrb  vlla  lcx  cft  quar  nuiuerum  illum  fcptcra 
tcftium  faciat  follcnnctn  ad  rcuocandum  tcfumentum  ,  nifi  cumrcuoa- 
tio  fitper  poftcrius  folicnnc  tcfumcntum  ,  quia  nec  aliam  vllain  volunta- 
tem  ▼ltknam  pro  follcnni  lcx agnofcit ,  nifi  quz  fit  tcfumcnuria.  Vcruin 
igitur  efc ,  Sc  malc  aGuidonc Papio reprchenfuni  quod  volunt  tcrtix  huius 
ientcntiat  autores ,  rcuocationcm  tcftamcnti  ctiam  quz  coram  fcptcm  tc- 
ftibns  hit  t  lit,  nonalitcrvalcre  poflc,  quamuis  teftator  addidcrit  vdle  (e 
deccdcrc  intcfucum,  quam  fi  dccennium  clBuxcrit,  &  quidcm  computan- 
chnnvchocctiamaddainusnonexdiereuoationis  vt  quidam  putant,fcd 
vt  confritutionisvcrbanonobfcurc  probant  cx  die  conditi  tcfumcnti,  fi- 
ncantceffluxumdcccnniumfiucpoltfaAafitrcuocatio  :  Abroeat  cniiu 
lufttnianas  calcgeconftitutionem  quar  cxtat  in  Itg.  6.  Ctd.  Thtcdtf.  di  tt. 
ftmm.  qua caucum  erat ,  vtfolo lapui  dcccnnij  tcftamcmum  rcuocaruin  in- 
ceuieerctur,  idcft  fi  teftator  poft  condiutai  tcfumcnrum  deccnnio  intc- 
gro  lupcruixiifct ,  ctumfi  contrariam  voluntatcm  nullam  apcruiflct.  Du- 
biuri  autcm  non  potcft  quin  dcccnnium  illud  \  dic  conditi  tcfumcn- 
ci  computarccur.  A  quo  cnim  alio  tcmpore  computari  potcrat ,  cuiu 
ncque  reuootio  vlia  ,  ncquc  aliud  quicquam  prartcr  nuxum  deccn- 
ny  intcrueniflc  proponerctur  i  Atqui  illud  ipfum  ius  quod  inductuta 
fuerat ,  vt  cx  fblo  lapfii  dcccnnij  teframentum  cuancfccrct ,  Iuftinianus 
retcntum  voluit  co  cafu  quo  ad  lapfum  tcmporis  cxprcfsa  rcuocatio  ac- 
ceiTcrit.  Voluit  fgitnr  dcccnnium  illuJ  compuuri  a  die  conditi  tcfiamcnti, 
pon  a  die  rcuocationu,  &  confcqucntcr  nihil  intcrcflc  an  rcuocatio  ucla  fit/ 
antc  dcccnnitim  elapfum  an  poftea.  Dc  qiioniirumcfttanumfuiflcintcr 
vetcrcs  gloflatorcs  Sc  tntcrprctes  controucrfiaui  >  quantam  fupradicto  loco 
Guid.Pap.rctcrr.  ScdiiludrurfusdiflicilcvidcturintcHigcrc,  Cur poftcrius 
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7i?  ANT.  1  ABIU  DE  ERROR.  PRAGMAT. 
rtiUmcntum  iiupcrfclium  in  quoinftitiitifuntvcnicmes  abintcftaro  notr 
pauciorcs  cma»  quinq;  teftcs  cxigat  ttiam  ad  lioc  vt  defcndatur  iurc  vltimz 
volunraris  intcftati.J./.iar  r«»/Wfi/?ii,,.i.$.t7/.iiinplcx  vcro  prioris  tcftanicti 
rctiocati»  cotcnta  fit  tribus  d.Lfjntimut,  cuin  fupra  dixcriinus  quod  &  vcru 
cft  tauoiabiluis  clfc  ttftamcntu  impcrfcctum.propterca'  quod  Contincatcx- 
prcflam  inHicutioncm,  rcuocatio  vcro  qua.itumuis  cxprcifa  no  niii  tacitam. 
Vcnnn  facilis  rcfpoiifio  cft  fimpliccm  rcuocationcm  quauis  fit  contcnta  tri- 
bus  tc[libi«s,  non  idc  •>  tanicn  potiorc  iurc ccnfcri,  quam  teftamcntu  iinpcr- 
fk  .tu..]ii  )niainprxtcrcarcqiiiritillavtcrTl  ixu.n  fit  deccnnium,  quodtaroc 
non  rcquiriturad  hoc  vt  vohintas  m  tcftan;6to  impcrfccto  dcclarataiurcin-. 
tcftati  (utlincatur.Kiiiti);  Gnc  xquiffimum  vt  minor  tcftium  numcnis  rcuo- 
c.itioni  ctiattl  jimplici  pr.rtigcictur.cocurrcnte  Ijpfu  dcccnnij.quodcx  prio- 
ribusItgibjsfoluMiiurrk.cbat  nullaq.ioquc  intcrucnicntcrcuocationc  ad 
pnnsttUauicntu  rcuocandum,  vt  Juftin.ab  caconliitutioneminuarcccdcre 
Vidcrctur.qujm  .ibrogabar./Equcmalc  idcm  Gu.d.Pap.rcfcllit  diftina.onc* 
lllam  Barioli.an  prioristtftamcnti  rcuocatio  coram  fcptcmtcftibusfaCiafit 
fiinplicitcr ,  an  addita  dc  J arationc  quod  tcftator  voluerit  decedcrc  intcfta- 
tus.  Etfinamq;  vcrum  cft  quod  illc  contra  B.ut.  obiicit  vcllc  intcftari  decc- 
dcrccjuicm :■.,;  pruis  tcllamcntu  rciioc.it.cumreuocarotcftamjtDnihiJaJiud 
l;ipcrlit  nifi  vt  fucccdatur  ab  mtcftato.  Ficri  tamcn  iacilcpot.vr  quis rcuoc« 
prius  teftamcnri  non  tam  vt  intcftatus  moriatur.qnam  quod  Kercdcm  in  co 
Jcnptuin  habcat  pro  ind.gno,  tV  vt  faciat  locum  hfco,  qui  pro  fuo  iutc  folct 

hcrcditjtthiauiirrcftiiptishcrcdibustanquamiiidignis  , quotics non ren- 
nueru.it  dthmai  volmitatcm././7/r,,^ 

promdc  ad  excluocndum  hfcum ,  aut  ne  dubitation.  locus  rclinquatuTquid 
ulbtot  rc»ferit,  ptimum  i:tcon(i]iu.r.,fiucpcrcancellationcm  teftamenti, 
iiucperiudurt.o.ienou.inis  hucd.s  inftituti^ucqooaliomodo  priuste- 
ftamttu.n  raiocatu  lit  Ttilitcr  &  cum  ctfcctu.vt  teftator  eirprimat  itafefacc- 
K  VI  rnoriauirintcftatu».  Quo  cafii  vnqucpctiorcr.tcauillcc.timorufuc- 
cdforumqiia.»  fifci,qui  t  s  alioqui  vinccrct.Ai.^n.  D.fu»b.,tfiMm.nnL 
txi*b.vnd.l,btr  LvU.D.dt  hu  ,r>  ,r(i.m.  dtltn,.  quomodo  aecip.cndum 
ccrtt  e»  quod  J;.ft,n.conft,tu,t  m  l.pen.C.  d,  ,tfitm.  ,n  illi,  vcrbis  ,S3m 
Hfttftlmmm  vttfi^scmU  intutn,„v,pt,t  tim  vclmnwt  mmutSyt^Ztntmm 

V     ,     ,  '  J     1  !l  ,J,«^''vt  ir.tcftatujmorcrctur.Inquoigirurem- 
lut  Bartolus/In  c,  initiuruui  in  q.-o  cttatn  ca-tcri  crrarunt.quod  crcd.dit  va- 
Icrc  tc  tamcnt,  reuocationein  faciam  coram  fcptcm  teft.bus,  fi  niodo  tefta- 
tOf  add.dcr.t  vcllc  fe  rnori  i.ucftatu.Quod  far.c  ialfum  cft.Na.n  teftan.cturn 
Mlennitcrhttun,  m.llo,„<  do  rc.ocar,  potliiurisrationeinfpkias  nifipcr 
aJiodxquc  follcnneac  pcriedtu  tcftamcnmm.  ^jWfflm.^ § ^  fjfc 
mm.b.modrtfi.snfirm.^  cu  „  fi,  lCx  habcirq;  ab.iplis  legibus  v,m  1CRU  non 
ntfi  per  aham  &  contrana  Icgcm  abr.-gar:  poteft.  Lex autem  dici  «6 potcft, 
voluntas  .mpcrfcfta,,mufta,&  minus  milenuis,vt  ncquctcftamenti  non.c» 
mtrctui:Los  folos  cafi.s  cxcpio  de  quibus  i*m  dutimus,Theodof]anu&-  Ju 
tti...ancu,ilJum  m  poftcrius  tcftamcntu  impcrfcaum  fpcaet  ad  vtihtat£  vc 
n.cnt.umabmrcnato.i:  habeat  quinc.tcftcs.Hi.nc/lprioristefta.ncti  f„n- 
pltx  rcuocano  taaafit  cori  tnbus  tcft.lus,concurr«quc lapfus  dcccn.i  a  d.c 
coJitKeftamcnti.Scd  cxtra  hos  cafus  dico  null.us  moment;  e(Tc reuoJuoni 
&  qucadinodO  non  cft  in  potcftatc  txftatpru,vt  dcccdatcu  tcftarjjcntoctiafi 
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DECAD.  XXX  IX.  ERROR   vt  0) 
raaxlmcvelitniii  cas  adhibcat  fbUcnitates  omncs  quas  in  teflatnentis  nc- 
fictTarib  adhibcri  lcx  voluit.  Ita  ncc  illud  vt  facto  folfcnitcr  ttflamcnto  dc- 
cedat  inteftatus.Nifi  teflaoicntum  prius  totum  canccllet  ac  dclcat.cV:  ubulas 
urfts  in  marc  aut  ignein  proiiciat  in  eonim  commodum  &  fauorcm  quoa 
tcitab  intcflato  fibi  nererfes  luturos.Alioqiii  vnicutr:  ilktdremedtumci  fu- 
£>crcfl,vt  aliud  faciat  follcnnc  tcfumcntuin  .  in  quo  inflmtat  cofdcm  herc- 
dcs  quos  ab  intcftato  Icx  ei  daturi  erat  fi  tcftamcntum  nullum  fcciiTct:  aut 
*t  exPC&et  auxilium  conftitutionis  vcl  Thcodolumx  vcl  Iuftiniancar.  Nam 
quoddiciturnihil  interenc  an  quod  fcriptum  cft  inducttur an aJitnatur /. 
§tkilinttreft.\6.'D.dt  sdim.JegMt.  tunc  vcrum  cft  cum  adcmptio  ritt  ac  fuftt- 
^kntcr  rafta  efl ,  vtir  Accntf.  &:  Batr.interprctantur,  qualcin  hanc  ctic  no« 
ncgami.s.  Ncquc magis abfurdBm, aut nouum cft,  vt qui ficlo ptimuiu rc- 
ftamcnto  Sc  poftca  mutata  voluntate  vellet  dcccdcrc  liitcftatus,  dcccdat  U- 
mcn  inuirus  <ui>i  tcflaincnto,  quianon  illud  rcuocauci  it  co  modo  qni  ture 
aclegibuscomparatus  cftjqua.n  vt  qui  voluit  ccflatui  dcccdcrcumnt  inui 
tusquoq.dcccdatintcftatus  obnon  adhibitas  fcilictt  cas  lullcnnttatts  i:uc 
«juibus  lex  non  patitur  ficri  tcftamcnnmi.Adcb  vt  idipfum  obtineaceciamft 
patcffaoulias  qui  tcflari voluit,  non  habuerit  Ucaltatcm  adhibcndarii  fol 
lcrinitaruin  d.Cnnfieinninr.  8 .f.etdie»  1t.  D.  de  i*r.ttditiU.l.  \.cD.fi  f*$i  */$$. 
tt/lAr.prciub.vtleoeg.  EaJem  igitur  ntionc  nccccftamcntircuocariominus 
(bllennis  ex  eo  magis  dcfcndctur  :  quod  tcftator  qui  tcftamcnnun  rcuocarc 
VoluiT  nonhabucritpoftcrioris  teftauicnti  in  cain  rcm  follcnnittr  conden- 
di  faculutcm.  Quanto  mintis  fi  ci  liccat  imputarc  curtollcnnitcr  tcftatus 
no6fucric,ciim  poflit?  Ncc  tamen  diflinguit  Bart.an  potucrit  pofterius  tc- 
ftaoientum  condcre  fi  voluiflct  nccnc,  fcd  omni  cafu  vult  valcrc  rcuocatio  ■ 
nem  fimpliccm  Jummndo  9c  coraoi  leptcm  tcft  ibus  facta  lit ,  cv  tcftator  di- 
XcritWJle  fc  dcccdtrc  intcitatum.  Std  &  ineocrrat  Bartolns  quod  tciu- 
merirircuocationcin  iftam  valcrc  vult  iure  adcinpcionis  hcrcdiutis.  Quaii 
Hereditas  fit  ex  earum  rcrugcncrc  quar  tcfumcto  adimi  polliyjt  alitcr  qiuir. 
pcrnouatn  Sc  folltnncm  mftitutionem.  Conaxac.un  mris  rcpilam cuius  in 
pratccdemibus  tam  (xpcmcnummuscxl.fittsfcrfpiS.il.  §.rtgnU.D.  deh- 
btr.dr  ptflbum. At  omnium  grauifljmus  crror  illc  tfr,  quoJ  vult  idcm  Barr. 
ademptioiicni  ifum  bcrodiuti»  confirmari  pcr  aditioutm  vcivcntinm  u> 
inteftccato:  djuiscnim  vnauamcxprudcnnbusfcripfitulumcnririam  hc- 
xcditatcm  a  lcgitimis  hcrcdibfs  aduui  pcflc  Aut  ex  aditionc  lcgitimorum 
heredum  pcndvVctcfumcntariarhcrcdiutisaJcmptioncm  >  1'ritis  fiquidc.n 
eft  vt  lcgitimahctcdius  dclatafit  proximionbus  agnatis  quam,  \t  atliri  al» 
iispoflit.  Etruifus  vttcfumcntaria-  fucccfllonis  iusomnc,  omnifquc  fpcs 
dctcccrit,  quam  vtab  intcfuto  hcrcditas  cuiquam  dcfcrri  poflit ,  quoniais 
tanfa  tcfutifeuipcr prarccdit caufam  intcftati  \  -\h..l.<)H*ndtu  fnitft.ft.D.dt 
4MaMif.htrtdaunn.l.dtUtM.iyi.dtvett.fiinifit.  Ptarpoitcrum  igitur  cft,  vttc- 
iuinenuria:  hcrcditatis  ademptio  &  rcupcitio  conhVmcturpcraJitioneiu 
Tcmcruium  ab  intcftato.Quid  cnim  fi  fortc  illi  adirc  nollent?  Conftqucns 
cflet  Bartoli  fentcntie,vt  hcrcditas  quar  Icgitimis  hcrcdihus  iaai  dclata  tuit^- 
fet  aJ  tcftamcntariosrt  Jirct,  vtquc  tcftamcnmm  qttod  aliquandn  habicum 
foitrct  pro  reuocato^auore  Icgitimorum  fncccflorum » iocipcrctrnrhnn  ha- 
be.">  prononreuocatofauoretcflamcntariorum  ?  Quarouinia  vtnemo  non 
vldctoo  titdm  abfurda  fuxt  & i notiGimis  iuris  principiis  afieh*»  ftd  ctiam 
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»0       ANT.  FABRI  DE  ERROR.  PRACMAT. 

rnanifcftam  irrplicam  contradiaioncm.Eoqjcafu  proculdubioficrcmbo- 
na  vacat.a  cV  ad  hfcum  dcuoluvremitr  l.vli.D.  dtfntttftdrt.  L6KcV,d,ucr- 
fu.n  cft  quod  Pro  fim.I,  adtc  rt  Barr,  1,,  cx  /.y?  ,„  ,.„fgl/D.  ^ 
vt  probc,  hcrcd.tnre  lcg,t,mis  hcr^busprm.umdcfrrri ,  &  poft  cos  c£ 
mc marm. Sola  cn,m  ,T  ,us  lcg.s  fpccics  ea  cft  In  qua  hoccucnire P.tcft ,  id 
eft  cm  cfbtor  follcnn,  teftamcnto  hcrcdcm  aliquem  ioftitui,  fl  m  coj, 
nonc.fi  lcgmmus  hcrcs  v.ndicarc  hercdirate  nolit.  Tunc.n.cTcprciu  iuiUq; 

£S£S£S£i  n*Vt  hCtCJiraS  ^  d^ur?7cftamcnurS 

SfchEJI  l  k    ^r"""1  hCr" ?C!"°  P<™dcacfitcftamcnunus 
ru  rcs  lub  alta qnal.bct  cod.c.onc  cafual,  tuiiTct  inftitutus.  Qmd.n.rcfcrt  an 
mm  mft.tutu,  fi,  fub  cond.cionc  \\\>j  ntui,  tx  ^fi*  *J£a„  frb 
tgmmm  b  ru  vtndtt^t  0mni  cnim  cafu  condici 

d,„Dft,tunoncm  tcftamcmaria ,  facuq;  vtnoprius  dcfcrri  ex  tcftamcto  £ 

Atqu.cod.comftm.t.on.snopo.cftcx.ftcrcnifipoft  dclatahcrcdi  lce.rV 
,no  hcrcd.tatcm  ab  coq;  rcpuduta.  Ncc  igiu.r  potcft  talis  inftitutio 

Iat.o  quatnu,,  quafaita  fucr.t  tcftan,c,taria:hcreditati»JuirciTu»nSq-  he- 

[luTtd  Cg,tn,i°  hCfCdC  lJ  "ft~a«™  tunc  impHnSSS, 
ccrp  ,  a  teftamcntano,quon,odo  fcmperincipitnifi  cumin  ctkrariu  cxrrcf- 
fa  cft  volfftas  tcftator»  vt  in  ^  iu        quuounqui  bis  cTP"rfTnx  cx 

mtus  quodnocucn,t„cccucn,rcpotcftvbihcrcditas,cftamcmaria  hcrcd, 
ET  -C"'c  1  Jcl3U  A«  in  co  cafu  dc  quo  iradtamu,  ponit  Bartolu, 
hcrcd.tatc u ftanunu, K>  hc, edi  adcpta  cftc  ab  ipfo  tcftatorc  S ^f  mpkcm 
rcuoca  ,o,,c Jcgm.no  autem  hcrcdi  dclata  eflc  no  minds .  tcLorc  quim  1 
knMU  rrgocaufc  cft  c„r  ctiafi  lcgitimus  hcrcs  adirc  d  S 
luT,crcd, ,  tc  tamctar.o  vt  adear  e5  hcrcditat.  qux  c.  purc  adepta in 

Kcc  cn.n-.pruBartolo  rcplieari  pottft  adcmptionf  hetedSlSSE 
fub  ca coJ,c,onc,(,  hcrcd.tatc  kgfHmu,  hcrcsadire volet.ac proSSoS 
ncm  lurcd.ut.sr.o  „„,  fub  corraruco  hcionc  fada  intclligi  jcbcr^ Tfi i£ 
n.m.h.rcsv.nd.carchcrcJ.t.nc.. 

qua  Bartolcs  C^,n,fatur,non  exp, , ifa/cd  tac.ta cft,  &  cx  carti  «cnTrc  qua 
eja cum cxprcflx fcmnC fac^ut  actu codicionalcm quia ncWiSSSE 
admodu  d.cmus no  clfc  lcgatu  cod.cionale  quod  rcnSu  cft  fub  «rrenTil- 

«ciTr.  Cu  crgo  ademprio  ir  la  pun,  c.fc  intcll.gatur.no  P6t  dat  o  vi J^c6 
diconal.squafi  dau  hcrcd.u.cfub  cotraria  codidonc  Tuc  n  d  J«  k 
mmo  pura  fu.t  cx  poftfaCto  fit  .ondicio.alis  S^SjS^lSt 
pt,o  ,pfa  cod,c,onalisfu.t  ^rScSnd  auo^SSS  W 

nen,  .fta  mducat  Bartolus  cx  prioris  tcftamcnti  rcuocatione  tSTlSS  cT 
cr  &  cxtra  tcftamcntu.quantuuis  edrc  illa  cS^kmSS^SSSk t 
ccrc  cod,c .onalc  r  ftm.t.oncm  qua-  in  tcftameto  pura  fuilTc?,  quu  tcTall 
nru r  ,„ft„u«,on,  purf  codicio  extra  tcftamcmu  £)  ,,CP£2  qu.dem^" 
cod,c.Uos  l.9^xU.vU.D.dttod,t.,nn.  Mui,o  minu»  igirur  clr  f,mT 
««ocauonf  4  «« tcftamcu^cc  cod,uUoru  iWC  c^S^nK 
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•  DE  CAD.  XXXIX.  ERROR  VII.  fil 
muYtb  iksgts  iocum  habct  ratio  qua  Modcftinus  co  loco  adducit .  quod  qui 
purz  inftitutioni  coditioncm  iniicittdc  adcmpttonc  hcrcditatts  in  dcfc&um 
conditioniscogitaficintclligatur.Adiniiadthcrcdttas  thrccto.neq;  pcr,codt 
cillos  pofiir,ncq,  alitcr  qua  pcr  tcitanacnru.ficut  ncc  niii  tcftameto  cxu anci* 
iitUT.i.bertdttmt.t.C.de  pnil.dutntji fufJtt.  Qttod  (i  purainftitutio  tefta- 
mcntarta  6i  follcnnis  non  pot  recipereconditioncma  voluntatc  minus  fol- 
lcnni  qu{  cxtra  tcftamcntu  ta&a  fit,nccxciufmodi  condttionc  adcmptio  htv 
tcditatis  contra  Icgcs  inducatur.Quis  fcrat  quod  c  cotrario  vult  Bart.cx  adc- 
ptione  hcrcdiutis  qttf  &  fpcunddm  riguri  vcrborum,&  tn  cncdu  pura  fuc- 
rir.inimo  quz  vt  probauitnus  nunqua  valuerir.colligcndi  ciTc  conditioncra 

3uz  inftttutioni  purz  in  contranum  cafum  iniiciatur,  vt  ci  cx  pura  taciat  co- 
itionaiem?  Ita  naq;  eucnit  vt  tacitc  tadura  cflc  vclit  Bart.quod  ncccxprcf- 
fim  ficn  potuilTet,  itemquc  quod  colligatur  ex  adctnptionc  ta&a  cxprcfiitu 
quidem,  fcd  perpera  Sc  contra  Icgcs,ac  rurfus  pure  non  fub  coriditione.  Re- 
ic«£tis  igitur  iftis  omnibus  quz  nugatur  Bart.circa  adcmptionem  hcrcditatic 
teftamcntarix  confirmanda  pcr  aditioncm  venicntium  ab  intcftato.  Codu- 
damus  rcuocarioncm  minus  fblicnncm  prioris  follcnnifq;  tcftamcnti  planc 
eflc  inualidi  etiamfi  habeat  feptcm  tcftcs,  hoc  etii  addito  quod  tcftator  in- 
tcftarum  fe  morivellc  J  ;n  lt.nifi  carcuocatio  faifta  ilt,vcl  in  tcftamtfto  im- 
pertccio  m  quo  inftituti  fint  vcnicntcsab  Lrjtcftato,  cxconftit.  Theodofij  in 
d.l.tnc  confmliifitmM.f.vli.ve\  abeo  qui  priori  fuo  teftam&o  fupcruixcrit  per 
decennni,(tue  antc,  liuc  poft  rcuocationcm,  quz  tamcn  tcfiibus  munita  fit, 
ston  paucioribuc  quam  tribus  cx  conftit.Iufttn.in  dA.ptnctmHt.it, Q.dt  tefim. 
Eftq;  pro  hacnoftrafcntentiatextusapertifiimus  in  d.l.mtUiu.fi.f.veterM- 
mmtj)ji*teft.mtHtA*  cuiustamcn  loci  fcntentia  difTufius  infcqucntibus  tra- 
ftanduiu  nobis  crit.nam  6c  in  eius  intcrprctationc  Bartolus  errautt. 


E  R  R  O  R  SEPTIMVS. 


SiltflmterttfiamtntifiOtimie  Itnummmt  fignttuU  intidew,t»  muttum 
Utmr  ttftAmtntum  tpfe  iurtt*n  tptttmtm 
,  %Adl.penuh.$.vltS>.deb»ntr. 
p»fefi.feeHnd.tmt. 

T  C  l  quidcm  folct  nihil  intcreiTc >  an  ipfo  iurc  quid  fiat ,  an  opc 
cxceptionis,ft  non  ta dc  iuris  fubtilitatcquam  dc rci  effcct.i  qu$- 
ratur,  quianullum  ius  haberc  vidctur  is  qut  talc  habct,  quod  pcr 
cxccptioncm  clidt  pofiit.  l.ndit.6.D.de dth.ijttbtltnttrtfi.  n.de 
reg.imr.tmm  fimtl.Sed  tamcn  no  cft  inanis  &  finc  cffccTu  hzc  qt:cftio>an  ipfo 
iurc.an  vcro  no  nift  opc  exccptionis  tollatur  tcltamcntu  cuius  linum  aut  fi- 
gnacula tcftator  vltro  6t  fcicns  incidiuAddidi  vitro  (^/W#n/,qutait  cafu  for 
turto  id  factum  fit  etia  a  teftatorc  ipfb  aliud  agenrc,ncmo  dubitat  quin  tcfta- 
mentu  fubfiftat,virtfqi  fuas  rctincat  acfitale  nihil  faaomeffct.  l.i.i.  tf pnfl. 
D.dehn  tjttttn  ufi.de Itm.  Etfi  autcm  apena  vidctur  in  hac  oiizllionc  con- 
ftit.Iuftin.in  l.ntfirmtn.ftn.C.dt  ttfitm.  intcrptetcs  tamcn  n<jftri,qmbtrs  fol- 
Icnpc  ac  fcrc  pcrpctuura  eft  tn  ipfa  quoq,  mcdia  lucc  czcutirc ,  mouent  liac 
quacftionem  ad  ea:n  ipfainleeem,  quafi  dc  co  nihil  Iuftinianus  conftitttertt. 
Adcoque  quod  magis  muandura  cft ,  condudunt  tcftamentu  hoc  cafu  ncm 

ZZ  iii; 
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ipfo  iuretoU, i  fcd  titum  ope  cxccpt.onis.Ex  t.9*il*jrM  ptn.LvluT)  diit- 

ncr^ffttnnd.tnbnl.tf  l.milui.p.l.vantnm.VA  «fiL.ml«.  Apertusr 

mccontramentcm  &  vcrba  luftin.aui  in  d.t.  noftram  cums  vcrba  L  fur,. 
[ntunmfamdtm  ttfimtrUnnm  VtlfignncuU  ,nt,dtr„  vtUUultru ,  wp«r 
VtUnlntttmt  nuuu  «ftnmtntuntn  vnttrt.  Qu*  vcrbacum  ad  mfa.n  tcfta- 

mcnti  vatid,tatcn  pcmneanwiauc  ad  „,s  tcftamcnti  rcfcrcnda  mntnon  ad 
u     r. ,  qu«a  quoucsdK.mus  teiW.uu.n  valcrc  vc!  non  valerc, iusucn 
fawtun.  I,gn.ficamus,cu,n  a  ,urc  l,t  vtvalcat  teftamcutum,  vd  vt  non  valcat. 
Iuquen.h.1  prorfus  .ntcrcflct  anquu  f.mphc.tcr  fcribattcftamentun.  va- 
l-.-rcvelnonvakrean  aJdat.sp/i  mrt,  qu.ac.im..oncl.diturn.fipcrcKe- 
pnonem  opus  dt  fa-toa!iquo&dusgu,c<>iiucnitur.vtopponatcainca> 
erptionern  coram  pra:torc  inox  daturo  tormulam ,  &  pnrtoxis  quoque  vt  it 
tanda  formula  punat  «ceptioncm.    V.iJe  cft  quod  prom.fcuc  folcot 
piltdenttS  noitr.  d^:,,txetp,,Mtm  tpptn,  8cpMt,  Oppont,  fcihcctarco*- 
Ctori.Po,,.  vero  a  prartorem  tomiula  conccJcnd*  ad.onis.Proindc  quouf- 
n  illud  mterucniat  f,  quarraturde  tcfumcnt,  val.d.ute  nccclTc  cft 
toen  tcltarocntura  vakre  ipfo  iurc ,  alioqu,  fruftratorium  &  fupcruacuura 
;  irc  exccptioncin:  Quj:  Uim  ctiam  ciim  &  dau  &  vtil.ur  oppoliu  fuu 

SSSE  •  \**iX  Vn°n C° ,na8'S Umcn  toil"  "fta.ncntL faotvc 
v  dcfinat  ,P  -  ,ure  valcrc ,  fc J  tautum  vt  defina,  eflcdum  illurn  haberc  qU 
alioQuui  habiturun.  cflct,quia  qu*  funt  fad,  non  polTunt,usl*dcre,lut,u- 
ns  crteaum  aliqucm  habcrc.  0.;.nes  aute  cxcep,.oncs(  vt  J,x,rnus)£unt  ia- 
iXU.J,  vnns^.p^  „tptltrei  p,  de Tcftamctornm  vcrb  vali dius. 
vtnemoncfutclhuris.Falfu™  ,g,tui  cUquoJluft.manusconftiru.tindA 
ug.  yr^vttcftamcntum  dc  um.ag.musnonvalcat.f,  vcrumcftquod 
«ntcrprcrcs  volunt.valcre  Tfo  iu.  c.ncc  toll,  nifi  ope  cxccptionis.Sed  erfW 
Mal«I)^i*>oco^ 

y  hoc  ip&tm  pro  confthiito  habcretur.   Nara  quotics  linum  quo  I,Kau 
hmtt  abuu  .nctfun.  eft,  gucrmdmodum  fi  al.us  contra  volunutcin  tclW 
id  tcccrr,  non  C0  m.nus  petl  p,  ftcfl  bonorum  poMcflio  fccundim  uba- 
Ias4ta  ''^l^r,p(c.n<,dc,,r,J,dh.,Jamhu,ufrK)di^voU.ntatisfuje 
muutK-ncuccrtu.ncft  non  vidcri  tibulas  rtgnatas,ideoq;,c»iUnon  foli.ro 
berauurcm  adtr,  lure  ciuilinon  Pu1u-.lcJneq>  bonommpoircfsionem.u- 
re  Prxtorro ,.!;  vtd.fcrtc  VJpianus  «cubit  in  l ,.  fftnnlill).  dt 
/«.«d.ij^.AJdcus  mffti.mm  ideui  clTc  ii  rol>  fin,  a  muribus  ubul» \ 2 
Jmum  aJncr  ruPtum  aut  ctian,  vetuftatc  vel  litu  cafuvc  putreuaurn.  Hoc 
enimcalu  v.dcr.  ubulas  cflc  f.gnatas.maxjmc  li  propona*  inquit  vel  vnum 
Unum  tencrc-.  Lft  en.m  .fta  vna  cX  follcnnitax.bustclfaiUtorum  5c  qu.dem 
vtroq ;iurc prator.o  £:  ciuil..  Sollenniiares  autcn.  hoc  cx.gunt  vtitcfUrore 
q>fo  adhdacantur,  Jc  vt  adh.b.te  ab  codc  rc.incantur,.c  v.dcatur  volunu«m 
. ■.uufle.at rtefta.ucnti,minhrmare  voluilfc  quod  vtiq;  infir.nare  potuit «- 

ieq!,1,nciIctaIc^cconfir,natu,n;qu*lcg,sconhrnut,ononfKmG,norrul 
demum  tciutorc:  At  non  illud  ctum  exig.tur  vt  foUcnmtatcs  durcnr  Ul^- 
pus  vfque  mortis^um  nc  fucrint  ab  ipfo  ufta.ore  fublau:  ^ioqu,  cuenuet 
vt  ,  cx lcptem  tcft.bus  q.u  tcftarocnto  prjtfcrtun  nuncupatiuo  Intcrruiflins. 
vclvnusdccederctantetelbtorcmeuai.dVcicttefurncntum  qu.a  non  rc- 
pcr,renrur  intcgrar  follcnniratcs  tcnporc  mortis.  Quod  uroen  non  fca 
cju  a  uumcruorucaioifoUjrmiu^cuiw  lOtcruenirc 

dcbejit» 
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debeift,m  ez  tempor*  tpfo  tcftamenti  x  fomandaj  £ unt,  Uik  quartatur  aa  ad- 
|»ihita5&crint,fiueanritc,Sequ«t«verbtotiustemporis  ad  dietn  vfe;  mor- 
tii  te&atoris  nulta  prortus  ratio  habetur,  nu  rnagu  quam  eti*  quod  fcquitur 
mottcm,  nifi  quatenus  facto  &  voluutatc  iplius  tcftatons  aiiquid  cxfoilen» 
nibusdctractuuri  rcp  eritur.vci  immutatuui.Quid  cnjofuit  quodin  riapcna 
ii  iurisrattoncoc  Iufliuianiconfticutioncinttrptctibusnoltru  tcncbras  of. 
feadcrepotuiuNimu  iun  cjuoJ  a  Papimano  i  ciponkim  cft  in  d.Lptn.$.vlt. 
<pjeha.ptjfft(>*r>d.t*v.  \  a  Paolo  m  d.Lmilu».-.  ..vtttrtam.DJtttfidm. 
■u/tf.Ncutrum  cuim  refponll  vnn  ncc  rationem  \  .  .ccpcrunt.In  d.fc.t>U.Pa- 
pinianui  traitat  primiVn  cam  fpccicrw ,  dc  qua  nonnihil  iam  fcriplinius  in 
prxcedontibus.Cum  teitator  racto  tcftamentoadrogadum  fcpra*buit,dcin- 
dcfin  iuris  cffectus  viudecc£C(.Ahquefchptum  hcrcdcm  ll  poifciCone  pc- 
tat,doii  exccptionc  fummoueri,quiadandofe  in  adrogationcm  tcftatur  cum 
capttc  iorruuas  quoq;  in  famdia  &  domum  alienaconkrat.  Planc  fi  fui  iuru 
cffectus  codidlluvuit  alui  literis codem  teftameto fe  mori  vclle  dcchjrauc- 
BtfVoiuntatcm  quac  defecetat,iudkio  rccenti  rcditlfc  imcliigi.  Drindc  fub- 
|it,««n  ftcw  *cf*  qnu  ahud  ttfiumtmnm /ttijfti ,  mtfnpttmm tatmlm  >n(,- 
t.vt prttrti  fnprtmm rtltnmmti.Hxc  vero  vcrba funt  cjuar  intcrprctcs  fe- 
x«nt,Sic  enun  ab  iis  accepta  funt,quafi  Papinianus  has  fpccies  in  omni- 
fimilcs  cffc  vclit,  hoc  fenfu  vt  qucmadmodum  tn  priore  fpccic  doli  ex- 
vcptio  datur  leguiuds  hcredibus  conrra  hercdcm  in  tcftamcnto  fcriptum 
pctcJttcm  bonorum  poiicisioncm  fecundura  ubulas.iu  tn  poftchore  danda 
fit  ci  qui  priore  tcftamcnto  fcriptus  iuit  aducrfus  heredem  irtftitutura  iu  po> 
flerioobus  tabuh*,quas  ponuuus  ideo  tcflatorem  incidiifij,vt  priorcs  fupre. 
raaf  rclinqucret.  Sed  factlc  cft  anunaducrtcrc  Papinianum  fic,  ncq;  fciifiiTo» 
ocque  tntclligi  poifc.  Nam  inpoftcriorc  fpccie  vcl  cxiftimauit  Papmianus 
priorcs  tabulas  valcrc  incifu  poftcrioribus.vcl  no  valrrcSi  puuuitvalerc  ac 
powdcvtfupiacxplicauimus  ctiam  ipfo  iurctnon  putauit  tgrcurvtdcroipfb  > 
iurcpofttriores  t  nifi  forte  ctcdidit  quod  ncc  iinpcritifsimuj  quHquam  crc- 
derct  poifc  qucm  in  paganis  decedcrc  cum  duobu*  tcfiamentis.Quod  ii  po- 
ftcriorcs  m  hac  fpecie  ipfo  kirenon  vaknt ,  nullam  cx  ii<  aut  a&ionem  t  aut 
hereditatis,  vel  bonorum  pctlc£ioou  pctttionem  habcre  potcit  ille  qui  fuk 
ifi  ipfis  iijftittittu.  Ncc  proinde  vli*  ppteft  indigcrc  exccptionc  k  qui  in-i 
priortbus  fcriptus  fuerat ,  cum  fit  tutus  ipfo  iure,  $c  omois  cxceptto  prarfiip- 
ponat  in  contrarium  adionem  quam  clidat.Si  vcrb  puuuit  Papuiianos  prio. . 
its  ubulas  no  valcrc  unquam  ruptas  pcr  poficriores»  ctiamfiteftator  ucin- 
de  poftctiorcs  incidcrit ,  Si  ad  priorcm  volunutcm  rcdjcrk.  •  Confequens . 
cft  diccrc  vtex  iis  hctcdtus ,  autbooorum  poifcfrio  obtincri  non  pofsit,  jc 
promdc  vt  nulla  fitratio  propterquom  hercdt  in  ipfisinftuutofuccuni  dt-  ■ 
bcat  pcr  cxupiioncuHauus  fcilicct  ope fierct,vt  herediutem  hic nuilo ; u,x  > 
rftmera.quamuis  nibil  etiam  iuris  habcat  tsqui  fuit  faiptus  in  pofteriori-  • 
busjquas  tcftator  incidir.Noncnuv  bona  crit  illatio  fi  quu  Jicat,vcl  ob  hoc  - 
ipiuuci  fuccurtcadum  euc  qui  in  prioribus  fcrip;us  fucrat  >  qtiod  hcrcs  in 
p^l^riori^faiptaifr^habM^  voluntatcm.  Cum«ihi|i 

vctct  vtrumque excludi  UUun  quia priorcs  tabul* ipfo  iure  rupur fmt  pcr 
ppfter iotcs.  l-Iuoc vetb  quia poftcraorca  iucifc  fiot  ab  »pib  tciiatorc.  Hcre- 
djutem  vcrbautadlcgvumos  horcdcspertincxc,  fi  teuitor  probcturidco  > 
■if|t>daiTc  priotes  ttbulas,  yt  isp&m  .WW«etui»y  tin  dJj.^cmt/t.D.f^^ 
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ttfltm.nmll.txtab.vnd.libtr.  Aut  ad  fifcum  fi  non  tam  fauorc  lcgrtimoru  he- 

redum  cas  inadcrit,qu.\tn  vt  uftcndcrct  habcrc  fc  hcrcdcs  in  iis  icriptos  pro 
ifldiirnis,vc  in  t.t.D.dt bit  auain ttflitrn.deltntJ.tUm  fmdtm.ii.D.dt  hu  yt 

v<  tndigi.  Oiccndum  igitur  cft  Papiniani  mcntcm  cam  eflc.vt  has  duas  1:  c- 
cics  comparct,etu  in  co  quod  circa  priorcm  dtxcrat  de  danda  doli  maK  ex- 
ccptionclcgitnnishcrcdibus  contra  hcrcdcm  tcirjmcnrarium,  fcdnonhoc 
ionfu.vt  (itnUitcr  danda  fit  hcrcdi  icripto  in  priorib us  tabulis  contra  fcripnj 
m  pofterioribits.quoniodo  male  vuigo  intcrprctnncur,  at  ifto  potiusvtquc- 
ad-.nodum  circa  cain  priorcm  fpccicu  dixcrat ,  hcvcdem  fcriptum  in  tabults 
l]v.x  |  cr  idm^  i-io:ic.::>.'.:!.ipix  t.xi.uu,  ii  c\  iis  pctat bonorum  podcdione 
KOindatn  tabulat  non  Jebcrc  vcrcti  cxccpttoncm  doh  mali ,  li  tcftator  fui 
mris  cffccli.s  dedarauci  tt,aut  in  codicillis.aut  in  aliis  litcris.vcllc  fc  mori  cfi 
cotcftamcnto.Sic  in  poftcriorc  quoq;  fpccic  cu  ntellaror  diucrfis  tcporibus 
plurcs  tabulas  fccit,  11  poftcriorcs  tan.icm  inci  liTit  ca  inentc,  vt  priorcs  tan- 
quafuprcmr  valcrcnt»  nihil  altudrequiri  intcIHgamus  adhoc  vt  bonorum 
polfcQio  fccuudu  tabulas  cx  prioribus  pcti  poflit  vulitcr,&  cum  cfTcdku  fine 
nictu  cxctptionisdoli,  quauis  pcr  poftcriorcs  r  iprr  fucrint,8c  quijcm  ipfo 
1  itc.  Idquc  contcxtus  ipfc  Papiniani  demonftrat.  I!!a  cnim  compiratio,  ntm 
fccut  tcft  auu  tliud  ttfltmtntum fectffet,tc Juprtmti  mbnl/u  tuttdiffit,vt prit- 
ret  fupremtu  rtltnjuertt,  uon  eft  polita  nili  poft  totam  priorcm  (pecicm  tri- 
ct.tta  u.  Lrgo  &  quod  fcquicur  apud  Papinunum  ,  ttfe c puttumt  qutpjutm 
nudt  vtluntttt  c*n(ritui  trfftmtntum,n»n  emm  dt  ture  ttfltmtntt  mtxtmt  qut- 
tttur/tddt  vtribm  txctptttnit,  iJ  vtramquc  fpecicm  refcrcndum  eiWnon  ad 
poftcriorcm  cancum.vt  a  Bartolo  aliifquc  intcrprctibus  malc  factum  vidco, 
potius  ad  priorcm fola,in  qua  fiicrar  cxprcfsc  fa&a  mcntio  cxccpciouis  doli. 
QupdridiculcidemBartolusad  d.$.ief/tmrntt.  incclligt  vuhde  cxccptionc 
facti  fcu  intcntionrt  tantum,  co  prrtexru  quod  tcitamcntum  ab  co  condirii, 
qui  polica  fc  in  adrogationcm  dedcrit  fublatum  lit  iplo  iurc.  Na  imo  vcro 
intclligi  dcbctdc  illacxccptionecuius  auxilhim  ncccllarium  fit  legirimohc 
rcdi  ad  cxcludcndum  ius  hcrcdis  fcripti  in  eiufinodi  reftatr.ento,quia  quauts 
tcftamcntum  iurc  ciuili  f actum  lit  irritum  pcr  adrogacionem  licut  ficrct  per 
aiiam  quilibcccapicis  diminutionem,  qiioniifiliusfamilias,  iu  q,  ciuili,ncq; 
pmorio  lurcauttcftamcntu  iaccre.aut  fa&um  habcre  potcft.N'6  co  mtnus 
tamcn  prf  tor  cx  co  bonoru  poiFcflioncin  fccundfi  rabulas  darc  pot,  fi  xodo 
tcftator  &  tcfiamcnti.cV  mortis  fuxtcmporc  fui  iuris  rcpcriatur.cV  ciuis  ro- 
inanus,quandoquidc  mhil  aliud  cxigit  prartor ,nec  curat  media  tcmpora.  l.i. 
$.txtgtt.D.tt.$.n«n  ttmtn.  I nfl.quib.mtd.itfl.infirm.vbi  quar  hac  parte  poni- 
tyr  diticrctia  inter  adrogjtinnecx*  ctjtcras  capitis  diminutioncs.Tribonianct 
planc  &c  erronca  eft.vt  pluribus  fcnplimus  iUt.io.Ctnietl.tmp.ttf.  Na  fiuc  tc- 
itator  tJctoutcttauK-nto,iactus  lit  nliustamilias  pcradrogarioncm,  fiuc  ci- 
uitatem  a  mlcrit  pcr  dcportationan,fiuc  ctii  libcrtatcm  forrccx  aliqua  caufit 
ciiectus  fcruus  po.'i^[niiu  co  qui  iactus  efict  fcruus  Itoftmm  nihil  talc  tra- 
cSari  poflttproptcr  hdlioncm  &  conftitutionem  poftliminijjtcftamentum 
iit  irritum  omm  iurc ,  &  precorio  Sc  ciuili ,  fed  cum  hac ramen  diftinctione 
quodiurc  ciuiii  omnino,3t  m  pcrpcnium  inutticcfr,vtcxeo  adiri  hcrcditas 
nunqua  poJit,ctiili  tcfiator  mortis  fu^'  tcpore,  &  fui  iuris  cV  ciuis  Romanuc 
rcpcruiur.rarc  aut  prartorio  licct  non  eo  magis  conualcfcat  tcftamcntum.vt 
rxcopofiitpctibonorupoirdiiolcciinduC3bulas#quefit  omniraodo  futur» 

cumre, 


DECA  D.  XXXIX.  ERROR  VII.  p< 
<5Braje,quaIis  prcculdubio  cfl"ct,fi  prartor  vc!Ict.c6ua!cfccrc  tcftamuu,  I  la- 
tcnus  tamc  fuirnctur  tabuif  vt  hcrcs  in  rjsfcriptus  audicndus  tlt  ft  pctat  bo- 
r.OpolkffiortY.n  quai'a  Ij  Uciliscftprjtor.ui  quoq;  cuui  prcuriono  mi- 
a&s  quiinciuili  lurctcUartietti  nulluni  cft.puta  li  in  co  prcrcritui  tucrit  fuus 
hcrcs,  ncmpc  quia  ncc  curat  valdc  an  fjtura  ea  fit  cniii  rc  an  finc  rc.  In  prc- 
rofrto  autcncc  bonorumpolfcfsio  fccundum  tabulas  qfahcrcdi  iniftista- 
pialis  fcripto  prctordcdiflcr,  vtiq;  cffct  cum  rc,nifi  lcgitimus  hcrcs  agvntem 
illum  polfct  rcpellcrc  pci  cxceptionc  doli.cx  ca caufa  quod no  habcatpro  fc 
dcfuniti  voluntatcm,quippc  quj  per  adrocationc.n  inutata  vidcacur,  bonis 
omntb.  adrogati  fimulcu  ipfius  capitctraflatis  in  fainihi  aJiog«oris,Quod 
iu  cc^cris  omnib.capitis  dui.inutiontb.diucrfiim  cft,  in  quib.  nihil  iotcroc- 
ntt  cx  quo  polsit  coijci  aliqu  i  mutacio  voluntatis.  Prc-tor  uaq;  qui  tcfumt:a- 
rio  hcrcJi  aat  banorum  poiTc^ionc  n  fccun Jum  iftas  ubulas,  idcm  illc  dat 
kgitimo  hcrcdi cxccptioncm  doli  cotrahcrcdcm  tcfuincntarium,vt  impc- 
diatne  bonorum  poffcfsio  illafccundu  ubulas  fitcumrc  cotra  dc  t  r  vo- 
luntatem,qua  no  puteft  negari  mutata  fuiffcper  adrog.itionc.Nccob  id  mi- 
Lirhzcdolicxccptio,qubdvoIuntas  illaqu>jperadt<.g:itioncm  dcv 
ft i  iudiciorcduifc  probctur:  quia  fcmpcr  m  facto  vcru  t Tt  mutata- 
i  ruiiTc  voliitatcm ,  Exccptioncs  autcm  omncs  racti  iuiir,  ncc  nill  rc 
ta  der»dftrat,fed  tamc'  nullas  habcbit  vircs,  quia  iudcx  qui  in  hnc  iu.hcio 
cognofcct,  eftimarc  illa dcbcbit  no  titiim  cx  pcrf  ma  hcrcdis  tcftameiuarij 
eiufdcmq;  actorts  cui  illa  opponitur,qui  vtiq;  ncgarc  no  polTct  mutataLif- 
fc  tcftatoris  fui  volutatcm,  vcriltji  ctia  cx  pcrfona  hcrcdis  lcgitimi  ca  uppc  ■ 
ncntis,cui  no  cft  pcrmittendum  vt  obijciat  mutationem  voluntatis  qu<j  pro- 
betur  poftca  rediilTcaut  vt  pretextu  mutatar  voluntatis.vtniat  tllc  ipfc  c6rt  a 
volutatcm-Adco  vt  ncq;vlla  in  circm  opus  fit  rcplicatione.  Cum  tnim  cx- 
ccptiones  omncs  llcut  cx  iurifdi«ftione  prartoria ,  ua  Se  cx  xquitatc  proticif- 
cantur  ,  cjtimandc  fcmpcr  funt  a  tudicc  exea  ipfa  fquitatc  q.-c  illas  inducit, 
nccfunt  neccffarie  replicationes  ad  clidendas  cxccptioncs,  nili  cum  diucrfa 
equitas  eft,  &  cx  diucrfo  fado  emcrgens  illa  qu;  rcplicationcm  indurit.  At 
in  propofito ,  qugarquius  inducit  exceptionem  doli,  ncmpe  quod  non  ha- 
bcat  tcftatoris  voluntatcm  hcres,cum  tcfbtor  dcdit  fc  in  adrogationem,ca- 
de.n  facit  vtcxceptioncmhanc  contcmncre  iudcx  dcbeat,  fi  vidct probatum 
cam  voluntatcm  qu^  pcr  adrogationcm  dcfccerat ,  rcccnti  iudiciorcdiiffc, 
ouia  tunc  vcrum  eft  hcredem lcgitimu  qui  hic  cxccptbncm  oppontt  mul- 
to  magis  cffe  in  dolo,cum  multo  minus  habcat  pro  fe fuprema  <lctiir.ct>  vo- 
luntatcm  qua  c  cotrarionuc  habcthcrcs  fcriptus  qui  antca  habercdcfierat. 
Eftq;hoc  fingularc&  obfcriu  lum  incxccptione  doli,  vt  nuqua  clidipofiit 
pcr  rcplicationcm[quid  cnim  rcplicarc  vnqua  poffct  is  qui  in  dolo  cllirtfjfcd 
vt  intcrprctationetn  recipiat  cx  bpna  fide  &  equitatc ,  hatficnus  faitfe  rte  vn- 


wi. 

flMXincf *4«/*f,fcilicct  cii  tradatur  de  bonoru  poffefsionc  fccfidu  tabulas, 
^uapretor  darc  folct  ctia  ex  tcftamcto nullo  fi  modoprofcratur  tabulf  fcpte  ' 
teftium  fignis  figuats*&  ab  eo  fafic;  qui  vtroq.tfporc  &  tcftamcnti  &  mor- 
)ucnt  tcftarucnti  fadioncm,  idcoq.  bonorum  poffefsioncm  hanc  non  - 
'  ^amentum  fcd  fccundu  tabulas  fcilcinus  ditscre,quiatcftainemi 
i  Y«6  rci  corporali»»S«*  devsnlsxteptioji,iu4  m  b»th 
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ttiJttit  ymartjnsm  dflirt  ipptnatur,  tx  pfftrt*  rami ttm  qni  tpptmt  tfltmittr. 

In  quoruiu  ctiain  vcrborum  intcrprctationc  noftcr  idcm  mifcr  Bartolus  in- 
fclicitcrlaborat.nccrcltcitts  cartcri.  Nam  cum  totam  iftam  claufulam  rcferjf 
ad  1'olictiorem  Pantniant  fpecienidcillotcftatorcqui  duo  tcftamcnta  fe- 
ccrat,deihdc  pclici  iorcs  tabulas  incidcrat,  vt  priorcs  fttprcmas  rclinqocret» 
ftc  carfl  iiittrprctantiir.vTquodPapinianus  aitdc  atftorc  intclligant  dchcre- 
dc  Uripto  in  fccundo  tcfiaincnto ,  cui  opponatur  exccptiodoli  pcr  hcredctii 
fuiprmn  tn  primo  lctlicct  tanquam  pomdcntcm  eundcmq-,  comicnrum.  Et 
quodPipiniaiius  att  xlbivari  Itanc  cxccptionctn  cx  pcrfbna  illius  qui  ciop- 
pcmtfic  cxplicantiVt  infpiccrc  iudcx  hoc  vnum  dcbcat  an  isquicxccptionc 
upprf.it  fcnpttW  lit  111  prunotcftan.cm,  vt  tuc  cicmu  non  alias  cxctptioncot 
(  v  .  tKfC  poflit.  Qufomnia  funt  ridicula  &  cx  ijs  qtue  iaro  dtxinms  fatua- 
pertccofutata.  LiufiTc.iiq;  intelicitatis  nc  dicSamcntiar  cfl.ouod  tdem  Bart. 
puft  Accurfmm  notat  ad  4.f.vltjct coq;  probari  putat, Tcltair.etum primu 
totli  pct  ltc.md>iiii,nili  fccundu  poftca  incidarurvt  prin-uc6firnicrur»quia 
tunc,inquit,pnn:u  ad  cxcipiti.du  t-.ntutn  valtbit.Acdms  in  fcquctibusnoc 
ttlrati  cniu  non  rcconualcfccic  vt  dcturaftiohcredi  fcnpto  cotra  cxtraneti 
pofTc)lotc,lid  tStuin  vt  Jctur  txicptio  poflidcnti.  Dtbutt  cntm  diccrcduo- 
Dustcftaincntisifollciinitcr  ractis  tollipriuspcrpofteriustpf  >  iurcncc  qua- 
uiv  r itftca  fccundu  ircidauircamctcvtpriu.il  k">;  m  ctur ,  pritrurjn  cvn- 
qua  cuiia!clccrcfuicciui!i  fuic  prctorio  tt  rc  ncqiitdead  cxcipicdu»  fcdtantc 
in  iurc  pct<*d*bonoru  p<  filllionis  lccundu  tabulas  p<  riorc  cflc caufam  pn- 
nit  tcftan.Cn.quani  (ccrndi,  quiacx  fccu.«wquod  mcifiimruit  prartor  r.Qqul 
darct  ta  bonoru  pclfcffioficntCUJU  antcotr.nia  tVgat  vt  tabdafi  fint  folicni- 
ICf  Itgnatse  r.cc  nfa-.ncc  incifar  aut  <  acclljtar :  Fx  piimo  autt*  darct,  ctiafialia 
inctc  tcftator  poftcrir.rcs  tabu!as  inci<'itFcr,quam  vtpriorcsfuprcnmrcnn- 
qucrct  quonii  fiTlicit  ci  quc  d  vi.'eat  illas  ritc  fipnaras^vcrum  no  idcirco  hc- 
rcdc  inftitutucucabonorupi  litflii  ncrtfqnoq;  li.biruiuoniniinodo,  fed 
co  dutaxat  calu  quo  nulla  exccptionc  pofsit  fuirhnoueri  ab  hcrcdc  legitimo, 
qui  planc  habtt  p.Hat.icxccptioncdoltciimvcniatcotra  dcfimdi  voluratcm 
heret  fcriptusin  priorctcftaivctoquodabrogatiiiit  &  ipfoiuic  fi,  blatupcr 
poftcrius.nifi  probit  :pfc  volutatC  tcftatoris  fut,qt:epcr  pofterius  tcitametu 
dcfcccrat  iuJicio  utcti  rcdijfTcqiiod prrbanir  fatis  cum  tcftator  ilcclarauit, 
iio.-.IiatibcaufampiiorcstabitljiinctdiiVcquiin  vr priorcs  fuprcmas  rclin- 
queret.Tuc.n.ca  ij^fi  cxccptto  doli  qi-4  legttirmu  hercs  hnic  hcrcdi  tc(taut< 
l^rioobijcirbat  qu.tll  venirct  cuntra  volutirc,  in  c(J  rctorquctur  cuiu multo 
ininus  habcat  .pfc  volutatc  dcluncti  quc  coflat  noluilfc  dccedcrc  intcftatu, 
lcdcu  priorc  teftamt!to:nd  quafi  hoc  cafu  tcftamctu  iHud  pnus,  quod  fcmd 
ipf<»  ittre  rtiptij  tiiit  pcr  poflcritis ,  cx  nuda  &  noua  ifta  tcllatoris  voluntatc 
poffittccottaldccrc/ed  q  ita  illo  ctij  mancte  rt)p:o,acproindcomiiFa  quf- 
itionc  dc iurc  tcftamtti  dc  quo dubitari rS potxftqutn rup;u  tJtrit  ipfo  urrc 
nihilooiinus  «iari  cx  co  pctcft  bonoru  pollcflio  fccudfl  tabulas.  Ncq,  enim 
fccudf  tabulf  rupcJo  priorcs  tccout  quomtnus  ctia  hodic  vcrfi  lit  priores 
fwlcnitcr  fignatas  cffc,  Sc  ab  co  faftas  qtnhabucrit  ttftaiufti  facftionc  vtroq; 
tcportj&  tcftamcnti  &  mortis.Kcc  igiti,r  faccrc  potucrflt  qu<  niiiuV  fccfi Jii 
priorcs  illas  tabitlas  pcti-adhuc  pofnt  bonorti  poifcfsto»  quf  fcil  tcct  cuqi  da- 
ta  po/sic  cffc  fuic  rc  mhil  pi t  rfus  comunc  habet  cfi  iurc  tcftan.Sti.  Dc  1IJ0  i- 
k:urd£ca*i:iiiquiiC/Ju  cft  au\tf:aiiincrc,aliquacxccp:ioacc6modida  tir 
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ci  qufrem  alioquin  hibiturus  cfll-t,  ac  proindcnon  ei  qui  in  poftcrioribuj 
tabulis  fcriptus  fjcrat  quas  poiiimus  a  tcttatorc  ipfo  incilas  ruilYc  ,  confulro, 
ii  animorcuocandi  tcftainctui,fcd  hcrcdi  lcgitimo  ad  qucm  folum  tota  hc- 
tcditas  pcrtincrc  vidctur  ,  prioribusuouhs  ruptis  pcr  pofrcriorcs  &  poftc- 
rioribus  ipfis  poftca  incifit.Quzftio  in  co  cft  vtcr  vcniat  cotra  tcftatoiis  vo- 
Iuntatcm  An  is  qui  petit  bonoruuipoflcflionc  n  fccudum  ubulas  ruptas  pcr 

Eofteriorcs,&  confcqucnrcrpcrmuutionc  voluntms,  An  ispotius  qui  iure 
rgitimo  vindicat  fibi  hercditatc.Ec  nun  dubitat  Papinianus  quin  cotra  vo- 
loutatc  vcniat  hcrcs  mftitucu* ,  nec  prninde  quin  duli  exccptionc  vrilitcr  & 
efficacitcrfubrnoucJus  (ic  fi  tdlator  pofteriorcs  tabulas  incidcrir,3ut  fimpli- 
eitcr,  tdeft  non  dccbrata  voluutc  cur  id  faccrcc,jui  huc  ctiam  addico  vt  in- 
tcftitusmorercrur.  Scdfi  dixcritfc  poftcriorcsideo mciderc vt priorcsfu- 
prcmas  rclinqjercr,hic  vcrbcafus  cft,in  quo  vuic  Papinianus  copcrcrc  qui- 
dcm  dariquc  hcrcdi  legitimo  exceptione doli  quia fcmper  vcru  cft  actorcm 
agcrc  cx  ijs  tabulU  qux  aliquando  tucrint  rupu;  in  pcrpetuu  pcr  muutione* 
voliinUtis:Scd  efleumc  illa  inutilcm,incfticacc,5£  (inc  viribus,ciim  eltima- 
da  fit  ex  pcrfona  hcrcdis  Icgitimi  qui  ca  opponit,qui'q.  ipfc  in  dolo  cft,cttin 
volonutis  dctuncti  prxtcxtu  quxrit  ad  rctinenda  libi  heredit.itc  qiu  detun- 
ct  us  non  ad  jpfum  fed  ad a&ort  cui  exccptio  opponitur ,  id  cft  ad  hcrcde  in 
priorc  teftaroeto  fcriptu  voluit  pcrtincrc.  Ita  flt  vt  poftrcroa  illa  claufula  1  c- 
fpoli  optimc  quadrct  vmq.  fpccici  a  Papiniano  traciatz,ncc  quicqua  intcr- 
fit  an  tcftamcntum  cx  quo  pctirur  bonoru  polTcijjo  fccundu  tabulas  fadurn 
fit  irritum  per  adrogatione,an  verb  pcr  teftamentui»  poftcriori$,fiue  tcpus 
ilhJ  infpicias  quo  teftamcntu  valcre  definic,fiue  ipfius  reiTufcitatianl,  quo- 
niodo  loquunturifiuequodadexcipicndum  fiuc  quodad  agcndum.Qiionii 
vtroquc  cafu  teftajncntum  cft  ipfo  iure  nullu.non  inodo  fi  tcftator  in  co  i  t  a- 
to  dcccflcrit,  fcdctiamfi  tinctaadrogationc  fui  iuris  fadus  fucritaut  poftc- 
riorcs  tabulas  incidcric.  Rurfum  vtroque  cafu  heres  in  eo  tcftamento  fcrip- 
tus  habetius  petcnd^bonorumpoflefttonis  fccundum  tabulas,  fed  iu  umc 
vt  vtroque  cafu  futnmoucri  poflrtexceptione  doli  mali  tiquam  agcns  ex  tc- 
fiamentocontrateftatorisfui  volunutem  l.i.m  fm.D.de  deii.rxtrpt.YLxccp- 
t«one,inquam.  Opponcnda  ctiani  vtroque  cafu  pcr  heredem  lcgicimu  cuius 
iblius  intcrcftVnO  quomodo  vult  Bart.in  poftenore  fpccic  pcr  hcred  e  ftrip- 
tnm  m  pofterionbus  tabulis  incifis,quippe  cuius  nihil  pcnitus  intcreft  curu 
ex  ijsubnlis  incifnnofolum  hercdiutemadirciureciuili  nopoflic,  fedne- 
quc  iure  prartorio  bonoru  porTcflioncm  vllam  accipcrc,id  eft  ne  qnidc  illam 
qux  finc  re  futura  cllct/Scd  vtroqiic  tamcn  cafo  diltmctio  illa  adhibcnda  eft 
An  teftator  ad  priorcm  rcdrent  volunutc., vt  fi  iu  fit  pcrinde  quidcm  adhuc 
compeutdoli  exccptio,quia  verum  fcmper  eft  mutati  abquando  fuilTe  catn 
ipfam  vo i u inatcm  cx  qua agitur,  fed  lit illa  inutilia &  rnefhcax propter  pro- 
barum  iudicium  reccntu  voluntatts.  Et  iu  proculdubio  refponfum  hoc  Pa- 
pinianeum  intclligcndtlm  cft  cuius  fentctiam  &  cicgantiam  vtante  me  for-' 
taflls  nemo,itacgo.ante  huncdicm  no  benc  intclicxi.Nimiu  igitur  co  abu- 
tunrur  intcrpretcs  vt  probcnt  tcftamcntum  a  tcftatorc  incifun)  non  tolli  ip. 
fo  iure  fcd  untutii  ope  exccptionis.  Nimifque  mrfum  infulu  oft  ca  diftin-> 
crioquamaad-.t  Bm.tA <f.§.t»/'.An  tcih-iicncii"»  fuerit  canecllarum  &  m- 
cifttm  antcquam  cflct  perfec^um  vttuc  tollatnr  ipfb  iure:  an  vero pofrqium 
iuiL  pct k&d  vt tnac  no  toliaiui  ipfb  iure,  QuoihchIo  mim  potcft  tolli- ip^ 
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iurctcftamcntum  nondutii  pcrfeitum,  cum  quandiu  imperfectum  cft  nullu. 
fit  nulioque  iurc  fubfiltat  ^.penHl:.Jni}tt.^Htb.med.i-fiim.tnfirtn.l.ft  itfwtt- 

ftameoiHm.n.Ty.ifm  ttfitun.fat rr.p^Poftquim  vero  pcrfectuin  tuit.potcft- 

ncpcrtectto  il!a  bccrc  qttotnin  is  rollatur  ipfo  iure  fi  tcftatornon  tantumu- 
uucrit  volunt.itcni  t  Iquc  vcrbisdcclarauerit,  fcd  etiam  facto  ipfo  voltintatl 
illam  tclhtus  fttincidcndo  tcltamcntufTatcornon  tollitcftaincntumipfb 
iurc  fi  hcrcdum  etiam  oinnium,aut  Icgatarioruin  nomina  dcleantur,  coque 
calu  hoc  vnum  clfc  Uuod  pretor  facere  potcft  &  dcbet  vt  ijs  tantum  quorutn 
nomina  inducta  &  delcta  funt  dcncgct  actiones  quamuis  ipfoiurccoTrj>c- 
tctcs,quia  quottcs  totu  tcAamcntu  cvut»idcft,i]uoticstcfta:i.6ti  tabulx  funt 
intcgrx  Dotl  incifcjicct  cx  partc  adcoquc  in  totum  dclctar  fi.it,conftat  vale- 
rcouuila  qux  in  eo  tcftametuo  fcripu  i*unt»vt  V  Ipianus  fcubit  in  d.U.f.ftd 
tonfulto  D.dt  bu  yut  tnie(t*m.delent.  vbi  nunifcltumeftjbundaicncgatto- 
r.cmin  illis  vcrbis,  fiiemm  ttfi*ment»mno  t*jrfrr,quxfi  rctincatur.nullus  vn- 
quam  cius  loci  bonus  fcnfus  clfc  jviffit.InduCiio  cnim  j  teftatorcfacfa  pro- 
batquidcm  voluntatis  muutioncin  »  lcdnon  tollitf  dlennitatcs  tcftaincnri, 
ncc  tacit  quin  adhuc  vcrum  fit  cotcflamcnto  intcnicniiTe  onmcs  follcnni- 
tatcs  tcftamcnti,ncc  faciiquitiadhuc  vcnim  lit  in  eo  tcftamcnto  intcruenif- 
fc  oinncs  follcnitatcs  qux  nccclfjrtx  lucrunt,ncc  proindc  quin  valcJt  rcfla. 
incmu  licut  CSc  ab  initio  valuit.  Sicut  cnim  non  potuerat  nud  j  voJuhtate  co- 
ftttui,ita  ncc  potutt  nuda  voluuc  infirman,  paruquc  intcrcft  an  ca  voluntas 
noua  Sc  mitt  at.i  probctur  pcr  mductioncm  lcriptnrx  an  quo  alio  vno<lo.Scd 
citm  tcfhmciuu  ipfuin  inciditur,coftat  no  poftc  dict  tabulas  quefuntir.cile.» 
ncc  vidcri  adellc  folcnitatcs  rcquilttai  in  tabulis ,  ciim  tibuh*  ipfat  vcl nullx  * 
funt,vcl  non  intcgrx  quod  cotingit  pcr  inciiionc.qux  in  hoc multo plus  po- 
tclt  quam  tnductio ,  qnia  1)6  tantu  atiicit  volunutc  vt  ca  iinmuura  clfcpro- 
bct.lcd  ipfas  quoquc  rjlwlas,id  cltcorpus  ipftiiu  ubularum  corrumpit.  Qiti 
inodus  li  non  cft  jpttis  ad  tcltatncntum  ipfo  iurc  cucrtcndu,  vix  dici  potcnt 
quarationc  ficrt  vnqui  pofllt  vt  qui  fcmcl  fccit  tcftamcntii  dcccdat  intefta- 
Cus  ,  ctfi  tnaxin-c  hoc  vcht.  Ncc  It  ubulas  proijciat  in  marc  aut  in  ignc,quia 
fcinpcr  vcrum  crit  tcftamcniu  ab  co  fadu  aliquado  ruifle.  Acquc  nugatorifi 
efl  quod  Iiai  tolus obi jcit  cxccptionctn  doli  ex  partcopponcntis  clTc  in  rem, 
cx  l.t.f.plttae.D.dedolt  exctpi.  &  confcqucntcrcuilibct  conucto  dandacllc 
non  tantum  hcrcdi  fcnpto  in  pnonbus  ubulis  contra  hcredem  cx  poftcrio- 
ribui  qu x  inctfe  fticrint agcntc  d.QjjIi  vcro  Fapm.it d.%.v /r.hanc  doli ex« 
u  ptioncm  dct  hcrcdi  fcripto  in  pnmis  tabuhs  contra  icripru  in  poflrcmis, 
ac  no  notius  hcrcdi  lcgitimo,contra  hcredem  pctcntcin  bonorutn  nplfcffio- 
iKin  fccundum  tabul js  cx  prunis.  Quit  vero  alius  prrtcr  hunc  legitimu he- 
rcdcm  intcrccdcrc  pctcfl  oc  bonotu  polfcinofccundu  tabulas  dcrurhercdi 
fcripto  in  prionbus  autnc  bonoruin  poflcffio  ci  dau  cumcffccto  litlNamfi 
quis  alius  rem  aliqua  hcreditaria  dctincat ,  quam  hcrcs  fcriptus  poft  acccpu 
Lonoruin  poflcflioncm  fccundum  tabulas  vtili  vindicationc  pcucurusfit,n6 
potclt  co  prxtcxtu  impcdtre  bcncftcium  prartoris,  cum  nthil  iuris  fibiadfe- 
rat  in  vmuerliutc  bnnorutn  quc  pcr  bonorum  poflcfUoncin  acquiritur  7. 1. 
1.&  }.D.dtben$r.pofef.  Sc  Jtamcn  li  poflcavuli  vindicationctiiquam  pof- 
fcifjr  illiui  rci  hcrcJitana:  conucmatur,  non  ncgat  Paptnianus  quindanda 
ci  lit  cxccptto  doh  ad  pollcffi  >ncin  rci  fingularis  libi  tuidain.atquc  darctur 
Jceiuuaobercdi  ad  ius  vmucrl*  fucodhonu  fibtadfctcndu.  Vtroquc  cmm 
■°  cafn 
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cafu  eademacquitas  eft  dandx  cxc cptionis  poiTcifori  qui  conuenirur ,  contra 
cum  qui  agit  ex reftamento  aduerfus  voluntatcm :  E:  vcrum  cll  do!i  cxccp- 
tion4  fcmpcr  cflc  inrcm  ex  paxtc  illiusqui  ca  opponit ,  fiuc  dcfccndat  ado- 
lo  commifto  inagcndo>fiuc  a  dolo  commiiTo  informa  arjcndi.qua»  incptif- 
fima  ciufdcm  Bartoli  diftin Aio  eftNam  ctiamfi  is  qut  c  >uucnitur  fit  txtri. 
neus,aut  alius talis cjui  pro  fc  non  habcat  dcfunfti  volunutem,no  co  mmirj 
dcbct  habcrcdoli  cxccpnonein  fi  a«fior  vcniat  contra  voluntatcm,quia  vircr 
hutus  exceptionis  doli  ex  pcrfona  pctentis  non  cx  pcrfona  opponcntis  arftr*. 
matttur :  mli  cuin  in  opponcntts  perfoua  talc  alnjuid  cft  quod  taciat  nc  po- 
tcnti  noccrc  cxccprio  debcat.puta  fi  opponcns  ipfc  fitin  dolo.  Sic  cnim  ac- 
cipicndum  eil  quod  Paulus  fcribit  in  /.  a»i/i/*».j6  f.  vtttrtnm.  I).  dr  trfitm. 
m*/W.vt  Paulus  cum  Papiniano  concilictur.dc  quoumcn  plurlbus  diccdutu 
ent  in  cap.fcqucti.Exhisapparct  dclcnda  clTe  vnica  litturaomma  queBart. 
&  poft  cum  cartcri  tractant  ad  d,  $.vlt.  Adcocrrat  illc  in  omnibusi  mfi  111  co 
quod  fcribit  cafum  illum  priorcm  de  quo  Papimanus  traclat  etTe  cx  illis  in 
quibus  etiam  hodic  ncceiiarius  cft  vfus  bonorum  poiTciiioim  fccundum  ra- 
bulas.  Quanquam  in  hoc  ipf  jcrrat  quodnon  idcm  admittit  in  poftcriore 
fpecic  Papiniani,  exiftimans  poiTeipfo  rurc  adrtihcrcdintcm  cx  tabulisa 
tcftatorc  inciiis  potnis  quam  bonorum  poiTcflioncm  fccumium  tabulas  pcti 
rx jjs  qurfucnnt  ruptacper  poftcnorcs>quod  vtrumquc fane  ridiculum  cft. 
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D# ftnuntut  tf  rntimt  f.vtttrnnm.LmiUtit.^.T). 
dt  trft/tm.  mibt. 

Ddtci  ctiam  folcrhiclocus  ab  intcrpreribus  vt  probcm  tcfta- 
mentum  quod  a  rcftatorc  ipfo  incifum  (it>  non  ideo  tainen  ipfo 
iure  tnhrmari^cd  ope  cxctprionis  tantum.  Quam  rectc  fc  ap- 
;  pofttc  v»dcamus.Vctcranus  moriens,inqurt  Paulus,  tcftamcntu 
iurc  comunitdporc  miliriar  iactu  irritueiTc  voluit,  &.  inteftatus 
rflc  rnaluit.Hercdum  inftituuones  ac  fubftitutiones  in  eodcm  ftatu  manfif- 
fc  placuatr legata  vcro  pctcntcs  cxccptionc  doli  mali  fccundum  ius  comtnu- 
nc  fummoucri.  Cuius  cxceptionis  vircs  cx  pcrfona  petcntis  asftimantur,  Et 
f      alioouin  potior  cft  in  re  pari  caufa  poifclloris.Haci cnus  Paulus,  in  cuius  rc- 
fponfo  ctfi  tit  mcnrio  excrpticms  doli  contra  legaurios  agftcs  ex  huiufmo- 
di  tcftamcnto,nihiltamcn  cft  cx  quo  poilit  colligi  tractarc Paulum  de  tcfta- 
t      mentocuius  tabulf  fucrint  incifx.Nihil  cnim  aliudponit  a  teftatorefa&urn 
i      fuiiTe  nili  quod  dixcrat  vclle  fc  irritum  cifc  tcftamcnmm  fuum  ,  cV  intcfta- 
4      %\m  fe  mori.Qiic  voluntatfs  nuda  dcclaratio  multo  miiiiis  potes  eft  ad  eucr* 
t      tendu  teftam6tum>quam  11  tabulx  incidatur.vt  docuimus  in  praKedentrbtis. 
r     Juquc  ii  nihil  aliud  circa  Paulum  dimculutis  emergcret ,  expediri  vno  vcr- 
k»o  rcs  polTct>nihil  cum  locum  pertincread  rem  St  qua*ftionem  noftram 
qua*  eft  dc  teftamcnto  incifo.  Nam  quantum  intcrfir  an  tcftator  tcftamep  - 
H  fui  ubulas  incident  Tt  mteftatus  ntorererur  ,  an  vcro  duntaxat  dixc- 
bt  vclle  fc  intcftatum  dccederc,  pnufquc  tcftamcntum  irntum  eflc  >  vcli 
txcoapparct  quodnecmtcrpretci  ipfiucgant  Kiuniento  toufo  futnmo- 


r>n  A  KT.  FABRI  DE  ERROR.  PRAGMAT. 
xicnJutn  cflc  hcredcm  in  ipio  fcriptu  oppofita  cxccptionc  doli  mali ,  (i  cx  eo 
vcl  hcrcdiiatem  adirc,vcl  oonoru  poflcflioncm  fccuJatn  tabulaspctcrc  ve- 
nt.Et  tamc  Paultll  in  ca  fpccic  quam tra:tat,licct  loquatur  Jc  doli  cxccptto- 
ncnon  vult  caoppont  contra  hcrcJem  in  co  tcftamento  inftttutuin  ,qnem  e 
eontrario  vult  non  tatuni  ipfo  iurc,fcJ  ctiam  in  cftc&u  hcrcdcm  c(Tc  &  ma- 
ncrcfcJ  aitobiici  cam  potfc,  &  Jcbcrc  ab  hcrcJc  aJucrfus  lcgatarios  pctea- 
tcs  Lgttacxcotcltaincnto :  vt  mtclligamus,  Tcftatoremqui  mhil  aliuJfe- 
cit  nili  quoJ  Jixit  vcllc  fc  intcllatuin  mori,  5:  nntum  ctrctcftamcntu  fuum, 
kgjuru»  quiJctn  nocuilli. ,  fcd  hcrcJi  luo  non  lolutn  non  nocuiffc  vcrutu 
ctiam  profutllc,  in  eonimiritrfl  quoJ  a  kgatortim  prarfiationc  iliu  exoncra- 
uit.  An  quiimtrus  vcrum  ftt  hunc  hcrcJcm  non  habcrc  pro  fc  dcfuncti  vo- 
lunt  ,i:ctn,qi:  irfl  ll  teftamcntuui  incilum  cflct,aut  hcrcJis  nomcn  inductumf 
Mtnimc.Ncc  enim  pofllt  apcrtiiis  tcltatiu- voluntatcm  fuam  Jcclararc  con- 
tra  hcrcJcn  icltanicntariutn,  quam  li  Jicat  vcllc  fc  irritum  cfle  tcftatncntu, 
iii  mallc  intcflaru  inotil  fcJ  quta  a J  hcrcJis  fcripti  ius  cncrtcndunv,flue  ipfo 
iure.liuc  pcr  Joh  cxccptioncm non  lurhcit,  quod  hcrcs  fcriptus  non  habcat 
dctun&i  voluntatcm«nifi  ctiam  tllud  concurrar,vt  vcl  tcftamcntum  ipfo  iurc 
fublatu  vcl  trntum  faciu  Gt»VI  in  (pecie.f .vlt .t.ptn.D.dt Ponor  fff.ficid.tM- 
bul.Jx  Cuit  s  lcntcntia  lupcitorccapitefcrtpflinus,  id  eft  tuni  teltator  JcJit 
fc  aJiogan Jum,  aut  pottcriores  ahas  tabulas  pcrtccit.  Vcl teftator  iddtderk 
babcrcfc  inftitutum  hercdcra  pro  indigno»vt  m  fpccie  l.cnm  qmdtm.u.D. 
dthU  fuivi  rtufrga.cntodtamcn  nifi  cxprcflcrit  aut  vcrbis,  vt  in/.  htrtdttst. 
^.Ccod.nut /Mf^fcutcct  inducendu  nomcn  hcrcdis,  vt  in/.j.  D.dt  huqut 
inttftAm.dtlti.t.\\\i\\\<\uM\  in  Jubn»  pr.efumcndum  cft.  AJioqui  hnthii  ho- 
rum  oinniuni  factuni  ht ,  non  potcit  fula  tcftatoris  voluntas  faccrc  quinte- 
ftamcntum  follcnnc  quoJ  cV  voluutatcni  teilantii  ab  initio  habuit  cum  nc- 
cefiariisfollcnnitatibus,  &  lulkThuptcs  illas  tctinuit,  infuo  rcmaneat  ftam 
quaniurii  aJ  inftitutioncs  cx  quibus  foui  tcft.tmcntum  xftimatur.  Quta  nt- 
niirum,ncquc  cx  folatcftantis  voluntatccoftitutum  fuerat,fcJ  ex  ipfa  ctiam 
Icgisautoritatc,  qux  iu  aJhibcnJis  follcnnttatibus  confiftit.  Atque  ob  ca*t 
viJclicet  caufam  tractat  1'aulus  Jifcitc  Jc  eo  tcftamcnto quod  bctum  rucrit 
iurecommuni  quanunstemporc  militix,quia  ft  tcftamcntu  (uiifct  trilitarc, 
ahudccrtc  rcfpondiflct.quanJoquiJcm  mihtutntcftamenta  conftantnuja 
voluntatcnccalialcpcm.aut  iollcnnitatem  habcntquam  vtnulUs  eurcmlc- 
gcs,iiull.is  follcnnit.ites.tt  fanc  pnus  cft  vt  hcrcJitas,vcI  falteni  bonoru  pof 
(cflijahqua  Jchta  fit  Icgitimo  JicrcJt  quani  vt  po^sit  prctor  cutu  audircpe* 
tcntctn  Joli  cxccptioncm  contra  hcrcJcm  tcframcntanu:  ncc  quod  fortc  res 
hcrcJitarias  pofstdcat  ci  prodcflc  m  hanc  rcm  potcft.  Fack  cnim  poifefsio 
duntaxat,vt  in  pari  caufa  &  non  mre  vuiufq;  potiorilt  qui  pofsidct  hoc  ipfo 
quod  pofst JcMiuUaq;  indigcat  exccptionc,  cum  exceptio  (upponat  actionc 
quam  habcre  non  potcft  is  qucm  ponimus  nulluna  ius  babcrc.At  cum  prius 
tcftamcntum  ipfo  turc  tcnct ,  non  potcft  hcrcs  in  eo  fcriptus  cflc  iinc  iure  St 
a&ione.  Pollellbrcm  igttur  omncm  quifquis  iilc  flt  ncceflc  eft ,  aut  ruen  fe 
aJucrfuscum  cxceptione  aliqua,aut  vinct.Exccptionctn  porro  iiuUa  habcre 
potcft  tanquatn  poifcflbr,ft  aha  eius  Jandz  canfa  nulla  (it,td  cft  ii  non  aitun- 
dcius  habcatrctinenJz  eius  rei ,  quam  po&idct  ac  cuius  noininc  'conucni- 
tur.Rctcntio  datur  pofsiJcnu  plerunq,  ctiamfi  nullum  in  ca  rc  ius  habcat, vt 
i.'W.i.D.<t<pi£*./.i».*//.2>.»^/>^^ 
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hypeih.fduu.  Scd  exccptio  numquam  nili  ei  qucmacquum  fitcx  aliaquitu 
poileflionistaula ,  &  vinccre  li  cxcrptionisauxilio  adiuucmr,  &  adiuuari  « 
viocar.  Cilm.n.cxccptione5  omncs  dcntur  cx  xquitatc  Sc  cotra  cum  qui  su • 
mo  iurc vinccret  fi  cius  intemio  pcr  cxccptioncm  n5  clidcretur ,  quis  iquu 
putet  fuccurri ci  qui  nullum  omnino  ms  habcat ,  ctiamli  poflidcat,  tumab 
co  conucnimr  cui  mcrura  ius  non  delit  a J  vinccn Juin In Jcq;  pctcnda  cft 
ratio  diucrfitatis,(i  quisquarrat.Curapiid  Paulumnon  unnmoucJtur  cxcc- 
ptione  «Joli  hcrcs  fcriptus  petcns  cx  co  tcftamcnto  hcrcditatcm,fummouest 
vero  illc  legatarios  pctcntcs  lcgata ,  cum  oinmbus  communc  ill ud  fit,quod 
non  habcnt  voluntatcm  :  Nam  hcrcdi  (cripto  tauct  ratio  illa  vt  poilit  agcrc- 
cortfia  qucmcunq;  quod  tcftametrfum  ipfo  iui  c  valct.cV  non  ohHantc  con- 
traria  teftatoris  voluntate  in  codcm  ftatu  manfit ,  vt  proindc  ncq;  pwffit  dici 
malc  agercneq;  cur  fummoucn  dcbcat  pcr  cxccptioncm  ab  co  qui  fe  miHo 
vel  iurc  vcl  iuriscolorc  tucatui  .E-idcm  port  6  ratio  ci.Jcm  tauctcotra  Icga». 
rtos,vt  (i  abiis  cduematur  polsit  iis  obiiccrccxccptioncdoli,  quia  &  vcniiit 
iIliaducrfusvoluinatcmdctuncti,&  hmct  ipfc  ius  hcrcdiutis  tcftamcntarie 
rctincndasnd  folum  tanqnapoircllbr,fcd  etia  tanqua  hcrcs  nifto  tcftaircmo 
tnftmm^.At  ccotrarionullarati.  faucrc  potlc^rtimohcrcdicum  adcft  tc- 
ftamcntum  V4lidu>o,n6  ruptum.non  canccllatum,3c  cx  quo  is  qui  inftitutus 
£tit,  hcrcscilc  (ummo  iurccV  poflh  &  vclit ,  qjna  nullu  iuscft  lcgitimi  hc- 
rcdis  fubf iftentc  trltatncto.  Rurfus  ncc  lcgatarits  faucrc  quicqua  pot  aducr- 
fus  hcredcm  fci  iptum ,  quia  cum  pcut  lcgata  cx  eodcm  rcftamcnto  ex  quo 
rttinct  illchcrcditatcmrhoc  ipfo  fatcntur  tcftamcntu  valirc,  ac  proindectia 
quod  ad  inftitutioncs  quc  fi  116  valerct,  iicq;  tcftamcntu  valcrc  poflct,quod 
cx  us,vt  diximuSifftimatitr.Et  quauis  d6  miniis  verc  pofsint  cotcdcre  tcfta- 
rons  voluntarcm  116  faccre  pro  hercdcqua  hcrcs  ns  obiiccrc  cj>  vcnut  cotra 
TOlunutcm.m  co  tamcn  difpar  illorii  &  hcrcdis  ratio  eft,  quod  no  poflttlM 
legatari)  obtincrc  hcrcditatcm  pcr  no  ius  hcicdis,  quia  ctia.ii  habcrct  illi  tus 
eofcqucndoru  lcgatorum,ncc  hercditas  ad  hcrcdem  taqui  indtgnu  pcrtine- 
re  potfet,no  ideo  tamen  ad  legatarios  pcrtiiicrenlntcr  quos  (ctLfic  hcrcdcm 
ius  adcrcfcendi  cfte  no  p6t,cum  &  ad  /cs  diucrfas,  &  multfi  diuct  fo  iurc  fint 
vocati.  Atp6thcrcs&dcbctpcrn6iuslcyatariorum  fiue  fummo  iurc  fiuc 
jqtuute  deftituatiir,obttncrclegata  li  modo  habcat  ius  rctincndc  hcrcdiu- 
tts,qnidoquidcm  lcgatu  nihil  afiud  cft ,  qui  hcrcditatis  dclibatio  qua  tcfta- 
torcxcoquodalioquin  vniuerfum  hcrcdis  forcc ,  aliciti  collantm  quid  vclic 
Utgstit  f/i  dtlthsue.\  16.de  hgtt.i.  Et  in  fumma  cottncmr  rcs  Icgau  in  hc- 
rcdicatcst  non  hcrcdius  ccoucrfo  in  rc  legau.  Sicq; accipicndum  cfl meo 
hulicio,quod  1'aulus  fcnbit  in  d.$^vtttr*ftm.  Cutui  extepttcnu  virtr  e*~ptr- 
fn*  petitu  t  <  imitmr,  Tiic.n.vcrum  cft  cxceptionis  doli  vircs  cx  pcrfona  pc 
tcntisfftimadaselTc,  ciitri  ts  qui  caopponit,  h  >bct  ius  opponctitli  [quod  no 
alitcr  cotingit ,  quam  (i  ca  opponcndo  ius  aliquod  habcat  rci  vt  iiipra  dixi- 
tnus  r«tincndc[&  ptcrca  dolo  carct,cum  fit  pcrabfurdum  doli  cxccptioucm 
dari  ei,qoi  ipfc  fit  in  dolo ,  ftil.  circa  cadcm  ipsa  rcm  cuius  nominc  opponit 
doh  cxceptioncm-.Vtin  fpccic  d.l.prn.$.vltje  bo.ptf  fet.teb.  vbi  tr.tctat  Pa- 
pinAlc  legitimo  hcrcdc  cui  cttm  116  habcrct  /p  fc  ('.ivicma  dcriiiicti  volimta- 
tem^dnbtinenda  hcreditatcm,  aut  bonorum  potfcfllonciTi  ab  intcflato,  u- 
tnicrcdi  faipto  obiicicbat  doli  exceptionamtj»  pctcrct  illebonnru  pof- 
mknntabuJaj faoias  jrriusperadrogatir;ncniautpcr.i!iasU" 
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bulai  poftcn»  ..cs.  At  apud  Paulum  111  d.$.vetrr4*tu,nG  polfunt  Icgaurij ob- 
licerc  hcrcJi  lcnr-t  r.quod  l',t  m  dolo  cnca  cam  ipfam  re.n  Qua  illi  abherede 
pctunt,  i.cuca  rc>  lc-aus  cum  no  cas  pctath«cs,ftdretir*cat,iic<  rctmcatu 
qu4  rcs  lcgata»>fwl  Utjua  hcrcdiunas  aut  potius  tanquain  hcrcdtutcm  ipsi 
in  qua  nullain  ci  cotroucrlia  faccrclcpatarijpolumt.  luqicura  legaunjcas 
rcs  pctttnt  ab  hcrcdc,&  hcrcs  obucit  cis  doli  cxccptioncm  quafi  vcnicotih. 
cotra  volunutcmmo  poflunt  huiui  cxcepti6is  vircs  arl tm, ar.  cx  pcrfona  hc- 
rcdis  ca  opponcntis.quippc  cjui  nihtl  dolo  nulo  facere  vidcn  potieoflud 
hcicd.utc  libi  retmcf.q.um  Icgaurij  non  foiu  ab  co  no  pctunt  ncc Mflaot 
pctcrc,lcdcc6:ratiop.,tius  t.Kcturadcu  pcrtincrc  hocipfoquod  kgataab 
co  pctunt.A  quo.ti.tM  .itertt  lcgata  pctcrc  ruG  ab  heredc?Surhcit  creo  hcred. 
adviaoru,&  vt  poU.t  vtiliter  iis  opponcrcexccptionc  doli ,  «>  nohabctot 
volunutcindciun£tilicctnccipfchabcat:c;uianon  nificxcorupcrfonapof- 
i.int  huius  cxccpt.on.s  v.rcs  eflinuri  hoc  calt. ,  in  quo  Uuunt  ill,  dolo  nulo 
curn  agunt  contra  volunutcm  dcfunctt.non  ctiam  hcrcscuni  cxcmit  dedo- 
lo.  1  an  ctli.n.iplc  quuq;  hcics  n.m  habcat  Pro  fc  volunutc.i,,n6c-(ttabo- 
na  cc  nfcci.tio  vt  co  magis  prcftarc  dcbeat  lcgau,imniQ  unto  minusquanto 
CCrt.us  t  lt  legau  non  dcbcn  I.  nullus  fit  hcr«  cx  tcfu.ncnto.Et  .uconciui- 
tlus  elt  Paulus  .11  d.f.witrMm,\bi  ait  huius  doli  exceptionis  vircs  cxperfo- 
na  pctcnt.s  cfumaiulas  clfc,  cum  Papm.in  d.l.ptn.f.vit.vbi  contra/crtL  ca- 
dcmcacept.onc  doli  quatjuladori  opponatur,  in  hoc  tfi  mdiciocx  pcrfona 
cius  qui  opponit  arft.inari.Rcac  vcr6,.»A.f  M>d.r„,qu,a  fi  Kcncralitcr  &  m 
Aftinctt  Muivchmus.illudfcqt.cndumeft  quod  Pauluwtt  cxccpuoacm 
dol,  cx  pcrfona  nctcntis arftimadam  cl^  cum  perran,  non  de alioLmt.r 
quam  vrrum  .„  dolo  fit  i*qu,  igjt.  Sed  ,n  hoc  uulic.o,  inquit  Papinunuw. 
m  hoc  cafu  dc  quo  tflc  rclp6d,t,aliud  eft  q,„,  n6  m  dolocft  actofS* 
peut  bonoru  p,lk  flionc  fccundu  ubulas  cx  tcftamcto  facto  ^oZSZ 
pcr  ,p l.us  tc.lator-s  vohmtjtc.lubct  tamc  pro  fc  fuprema  illi  vomrtS 

rc  coima  quc  pct.tur  ca  bono,  u  polfcflio  fccundi,  tabulas,  pr^ Z ZZ- 

SlSft   ,tCfC  "  1         ',Crcd«  '«^tutu.LPt  confcqucntc; 

cu  h«c  d,lr cxccpno  non  pollit  vircs  accpcre  «c  pcrfona  actoru 
lius  doh  cokius .  cpcr.tur.ncccfc  cl>  vt  xM.mari  d?b«at  Sc  .nhn.un  «  pcr- 
fona  e.i.s,  qu,  oppon.t.oui  cft  i  pll-  i„  J0|0.  Acftimatur ^.«TeSiSE 
tum  v^cs  ahquas  habct,&  vt  ahquas  habcat  propter  dolulffi  m  p^ntc 
tx  pcrfona  ycroc.us  qu,  oppomt.cu  v.res  mmai TliabctlTt  : ZlTZl 
proptcr  do  u  ,pi,us  opponct.s.  Qaod  aute  fcquitur  ap„d  PaXio^SS 
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qui  non  poflldrt ,Lx.D.vi$  ptfitd.Quinu\ui\n  n< x  dici  poteft  parcm  cfle  hac 
partecautttu  heredis  &  legatarioru.  Nam  prartcr  ca  quar  hucufq;  dnuuius, 
illud  etiam  pto  hcrede  facit>quod  legau  nuda  volunutc  adimuturmon  qui- 
devt  rpfo  iure  dcunant  debcri,dcbetui.n.quamdiu  cefl.imccu  valct  [in  cotj; 
fortiora  iunt  quim  ndcicommiiia  quar  iplb  iure  dcbcri  dciinunt,  quia  nuliu 
iuris  vinculu  habet  fcd  tantu  vohiutis  ]  at  vt  appolita  doli  cxccptione  fum- 
moucndus  fit  lcgaurlus»  qui  venit  contra  volunutc,  vt  diicrtc  fcribit  Vip.in 
.f.vli.D.dt  sitmAtpa.  At  inflitutiones  hcrcdum  non  flmilitcr  nuda  vo- 
lunute  intinnari  pollunc>non  1  Idm  ipfo  iure  nc  alioqui  milHU  virium  ha- 
beant,Quam  lcganquarumcn  cxipfis  vircs  accipiunt./cd  ncq;  oppoliti  dolt 
cxccptione.  C^iacitquipofsitobiicerc  cxceptionem  doti  lcgitariis.  Hcres 
nitnirum  ad  quem  hcrcdiras  fummo  iurc  ex  codcui  tcftamcnto  pcrtmet,  Sc 
cuius  Intcrcit  noti  minui  cam  pcr  lcgau,vt  habcat  &  retincat  tanto  locupk- 
Uorem.  Neirto  autcm  cft  qui  candcm  cxccptioncm  obnccre  poflit  hercdi, 
aoia  fiibfiftcntc  tcftamcnto  ipfo  iurc,  ficri  ncquit  vt  vc!  iicrcs  kgitimus  vcl 
iquifquamius  habeatrcuncndx  hcrcdiutis.  Quxctiam  ratio  fack,vt  fl 
I  lintindigm»cj»  non  rctmucrmt  volunutcm,  non  idco  Umcn  icgau 
uit  ad  fifcum,  ied  rcmancant  pcucs  hcredcin,cui  lcgatariorum  iodt- 
gtutjs  noCerc  nccpotcfl  nec  dcbct.  Si  vcrb  hcrcs  ipfc  indignus  ric,hcrcdius 
u  j  lifcusn  dcuoluatur;quia  ncmo  cfl  alius  ad  qucm  hcrcdius  pcttmcrc  poU 
fit»ftantcteftamentocuius  validius  nilnl  commune  habct  cum  hcrcdis  in- 
digoiutcAt  ftamc  ctiam  lcg.ito,ac  proindc  flantc  tcftamcoto,  hcrcs  umcn 
eftqui  rcm  kgati  retiticrc  &  potclt  A:  dcbct ,  cdm  kgnarius  fft  indigiius, 
oppoflu  fiul.  vtdixnnus  doli  cxccyuoixc  d.i.vtitraitm.  qui.i  kgati  validtus 
rvon  dcftruit  immo  fupponit  validiurcni  tcftamcnti  cx  quo  ius  hcrcdis  xfti- 
marur.Ius  VLTbtcftaincnudcftruic&:(\t  mcliusdicam)impcdit  ms  hcrcdu 

aitnni,  Jca!tcriuscuiukunq;,prartcrquam  fifct,  ciuic  contrario  nihil  iuris 
Kjrcpotcit  cx pcrfona  indigm.quin  lupponat  valcft  tclhir.cntum.  Arq, 
iuPaufuui  cxplicandum  cilc  arbttror.Ncc  urocn  pouurn  hk  conquicfccrc, 
& mihi  tcpcrarc.  quin  fiibnciam  grauitcr  crrarc  Bartolum &  quotquot  cius 
fcntcntiaiii  fcquuntur,qui  ad  d.$.vtttrMnm,nout.Si  in  ca  fpccic  dc  qua  Pau 
lusretjKjQdjt,  quinq;  teftcs  adfuificnt ,  aliud  rcfponluru  htiilc  Paulum.neq; 
dubitaturum  quin  ruprum  fuiflct  tcftamcntum  tauorc  vcnicntium  ab  intc- 
ftappf»  Ij.-D.dt  uuufi.rHfi.Lh4c  tSfutitJiima.u . $.vlt.  CMttfittm.  Nam  vc 
oftendunus  m  prarccdcntibus.   Rumpitur  quidcru  hodie cx iUa Thcodoflj 
conftitutionc  tcftamentum  prius  quantumuis  fulknnc  perpoitcrius  etiam 
jmpetfcJhin>,in  quo  inftituii  funt  vcnicntcs  ab  inrcftato .  Scd  ncccflaria cft 
inftitutio,  ncc  fiirHcn ucica,  vt  conftitutiom locus  ciic pofllt :  quia 
runt  verba  confticucionis ,  &  ratio  facic  vt  fauorabiiius  vidcri  dcbcat 
•nctu  quod  lmpcric&u  cft,quam  quod  nullomodo  tcfta.ncntu  cft  ncq; 
pctkcium,iicq;  impcrfcctu.Atqui  nullu  prorfus  tcilamcntu.cft  nc  quidcm 
itnpcrjcciu  m  quo  cxprcfla  inftitutio  nuila  cft,  liquidc  impcrfcctu  tcftami- 
tuappcllamus  quodcccptuqtudc  fcd  non  iinitu  cil.  Cocptuautcvideri  nc- 
cjuit  quod  nulla  habet  cxprciii  inftitucionc,  cinn  mftitutio  iit  caput  &  prin- 
cipiutn  teftamcnti,ctii  hodic.non  qui  Jc  ordinc  fcripttirj  vc  olin.[baC  cnim 
a  iuftiniano  immuutum  cft  %.*n't  htrtdU.Hfii.dt  i>;.»/.j fcd  ordmc  iuris  Sz 
intclkitus.  Porro  ciim  tcftator  nihil  ahud  dixit  quod  vctcranus  illc  apud 
Paulunijvclk  fc  tcftamcutum  fuumirritum  efic,iualleq;  iiucfutum  dcccdc- 
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rcnuUam  rlanc cspn. flit  initituuoiurm.  Nallum  ergo  rtiraincnrum  fccil 
vulcri  potcft  ncquc  pertc  ttim  nequc  impcrfcctuni.  Ac  promdc  non  pctj 
ncthic  caliisad  Lhcodolijconlcitutioncm»  nccliqumqucteftcs  aiihtcrii 
ImntO  nccli  lcftcm.  Solus  cmm  illciollenms  numcius  tcftium  hcctfitn 
ceifanus  in  qimlibcr  follcnni  tcftamcuto  non  tamcn  lutticitad  induccn<~'a 
&  confticucndum  fullcnnc tcltamcntum:  cuiui  fcilicct  follennitas  intrinft 
conftat  cx  fola  infntutionc.  Ex  tcfumn  autcm  numcro»  dibfcriptionibus. 
iignacuhs  caranttimrjuxcitcxtcinfcca.     I  '**«>-  -iV  fnAnt 

ERRO  R    N  O  N  V  S- 

Dt  claufuU  ttdittlUrt  ttdptfit*  m fttmnd»  lefiamsntt  tnH*lnio,<fMod fit  tcn 
firmdtum ptr  tdmentm  venttntium  ab  inttftsto. 

r  o  v  o  n  i  T  hanr  quxftionrm  Bartolus  ad  l./iiurr.  iS.inf 
de  ltg*t.  j.  Si  quis  primum  tcftamcntum  follcnne  fcccrir ,  dein 
tliud  inu  tlidum  &  minus  follcnnc  in  cjua  adfcripfcrit  claufuU 
codicilla<cni,poftca  vcrd  adita  fit  cins  hrrcditas  pcr  venicmcs 
intcftato. An  primum  tcftamcnrum  rcuocatum  iit  pcr  fcamdum.Et  refpo 
dcv  rcuocatuin  cflc,rjuia  fccundiT.i  confirmaru  fit  pcr  aditionem  eorum  q 
sb  inrcffatr»  fiiccedunt,  &'  confcqucntcr  non  cifc  rcuocatuin,(i  ncq;ab  inr 
ftaro  ad  ta  lit  hcrcdicas  pcr  lcgitimos  fuccrfforcs.  Ego  planc  farcor  rrte  nc 
mrxJligcrc  quid  fibi  Bartohis  vclit ,  aut  valdc  fhilta  cft  queftio»6c  ftulbot ; 
pr<  p  ;iita  qoefttoncm  rcfpofio.  Na  vel  ponit  Battnlus  in  iccudo  tcftarncn 
miritutos  fniirc  Ici/itimos  fuccrfforcs  a  tjuibus  ponit  i'Ic  poftea  ruiflc  adit; 
hire  m.ucm  ab  intcpMtu.vcl  cxtrancos  qni  nullu  iushabucrint  fucccdedi 
imcfiat  i.Priorc  cafu  no  potcftdici  ,cur  rcquiratur  exprcflio  clairfulx  co. 
cillansinfccundotcftamcnto  ad  prius  inhrmadum.  Iamenim  docuirr.us 
diximus  farpius,in  ijuo  omncs  confcntiunt,  pcr  poftcrius  rcftamcntuin  qt 
uis  ImpcrfcJtum  rumpt  prius  li  m  poftuiorc  inftituti  fint  ij  qui  vcnirc p 
fuataninti  fl  .  tx  /.  hjc  eoufHlttfiims.  i\.j.vlt.Q.dittl}»m.  /.».  D.  dttnw 
tnpt.  Proindc  nil  ncccilc  cit  adiici  in  poftcriurc  claufuhm  codictlfarem.c 
HcCCum  cncJtunt  habcrc  potcft ,  vt  nnrpar  prius  tcftaracntum,  fcd  tann 
vi  confcruct  volnntatctn  co  quocj;  cafu  cjuo  ab  intcftato  fucccdatur.  Et  q 
im  1  hculoiius  in  d.l.hnt  tortfnlttfum*.  j}.  vlt.  exprcflim  conftituat,  vt  o 
prui'.  tcftamcntum  pcrtcctuin  rumpitur  pcr  poftcrius  imperrcctum,nori 
magis  valc.it  poftcrius  niii  nirc  volunratis  intcftati.  N6  idcircotamcn  ru 
piturprius  quod  fucccdatur  abintcllato ,  fcd  c^conucrfofucccdirur  ab  in 
llaro  quiaruptum  cft  prius  ,q>tod  folum  qma  crarvalukim  potcrat  impe 
re.tic  ab  intcftato  fucccderctu  - Vt  vcro  prius  quod  pcrfeAum  cft  rurnpa 
pcrpoflcrius  impcrtcdutu  non  aliundc  ht  quamev  autontatc  c6ftrfntio 
Thcodofianx ,  qu.r  hanc  potcftatcm  ded  t  ipfi  tcftamcnto  ruipcrrcvfto  I 
bcnri  quinq;  tcftcs,non  autcm  cl.iulitlxc  jdiciJlari  in  co adfcriptx.qutr  a 
•acitam  illam  aut  intcrdum  quoq-,  &:  vt  plurimum  exprcflam  habcat  con 
cioncm  fttcftamcntii  m  quoadfcriptacft,non  valcbit,tantum  abcftvtp 
fit  rumpcre  tcftamcntum  prius,  vt  in  conrrarium  prxlupponat  prius  lam 
liundc  ruptum  cifc,  quo  fcilicct  fubiiftcntc  non  clrct  quxrcndum  an  j^of 
ntis  valercttcum  ficri  ncqucat  vt  non  fit  inutilc  poftenus  t  ci  t  amcn  tum,ct 
prtus  adhuc  valct ,  non  inagis  quam  vt  poflir  quis  babcxe  duo  tcftamen 
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'•Priufq;  cft  vt  tcftaraentum  quod  pt  xcefsit  rumpatur>autpotitu  raefurn  iam 
fit ,  quara  vtpofstt  fucccdi  ab  intefuto ex  ea  caufa  quod  pofterius  fit  inuali- 
dum.  Nec  cntmbona  eft  confecutio,vt  quia  poftcriu*  tcfumcntum  non  va- 
lctfuccedi  ab  inteftato  poiste.fi  aliud  tciurncnta  adfic  quod  fubfiftat.  Ncq; 
igitur  potcrtt  co  ca(it  dtcCtus  vllus  cflc  claufulz  codicillaris.quz  in  ncccfia- 
rium  antcccdcm  fuppomt  taJtutu  cfic  locum  lcgftimz  fucccfiioni:  ncc  con- 
tcnta  efi  ca  condicionc  fi  tcfumentum  in  quo  adfcripu  cft ,  non  valeat ,  'hifi 
cum  e&inualiditas  iaducit  fucccfsionem  intcftati,  quod  nunquamcomineit 
pczccdenec  valido  tefumcnto ,  quod  ipfum  aut  pcr  poftcnus ,  aut  qua  alta 
rattoneruptuni  proponatur.Si  vcro  ponh  Bartolus.quf  fccunda  dtlcmmatis 
noftri  parscft,  inftitutos  ruiircinpofteriorc  tcftam<(ocxtraneothcrcdcs«i. 
ecw  qui  ab  inteftato  fucccderc  non  potsint.ccrtum  cft  Thcodofiamt  c»nfti- 
tutioni  locum  non  cfic ,  nccrumpi  prius  tcftamcntuin  pcr  poftcrius ,  quod 
vel  impetfeJtum  vclqua  alia  decaufa  nullo  iure  factum  lifcEt  confcqucnter 
tton  poffe  ab  inteftatofiicocdi  fi  pcrfona  in  priore  inftituta  hcrcs  eilc&  pof- 
6ttc  velittNeq-.rcferrc  an  daufula  codtcillaris  m  poftcriorc  tcftamcnto  ad- 
fcnpu  fiwaccnc.ctmi  vtproumc  diximus.non  alio  cafu erTeaum fuumha- 
bcre  pofiat, quam  quo  poflh  fuccedi  ab  intcftato.  Qupd  fi  nullius  momenti 
quarncuiuccondicto  dcfccerit  proptcr  tcftamcnti  prioris  fubftftcn- 
iiutc  i  an  non  plani  abfurduin ,  &  prxpoftcrum  eft,  vt  pofsit rum- 
rius  teftamcntum  >  QuomoJo  igitur  factct  in  hoc  cafu  claufula  codi- 
t,quod  vultBartoluaV  vt  pofterius  tcftamentum  inuaiidum  inquo 
fcriptt  rucrunt  cxtranei ,  confirmetur  pct  adttioncm  vcnicntium  ab  intcfta  • 
to  t  Ao  non  cnim prius  eft ,  vt  delau  (it  hcrcditas  ab  inteftato,  &  in  necefia- 
rianianteccdcns,  vt  priusteftamcntum,  quod  aliquando  valuit,dcficrit  va- 
Icrc,  ouam  vt  adiri  pofiit  het cdttas  ab  intcftato  i  Scd  &  abfurdum  illud  cft 
diccrc confirmari  lccuudum  tetumcntum  pcr  aditioncm  vcnientium  ab 
-intcftato.  Siquidcin  omnino  neccfic  cft.vt  confirmatum  fit  a  lcgc  ex  inftan- 
timortistcftatoris,  adcoque  vt  ccepcrit  vakrc  cx  quo  dic  Eictum  fuit,  ad 
Jiocvtinortuotcftatorc  adin  cx  co  hcrcdius  pofiit  quod  cum  cucnit  non 
ab  intcftato  fitcceditur ,  fcd  cx  teftamcnto.  Non  crgo  ficri  vnquana  potcft 
vtfecundum  tcftamcntum  inualidum  confirmetur  per  aditioncm  vcnien- 
«ium  ab  inteftato.  Solcmus  quidcm  diccrc  confirmari  tefumentuin  per  adi- 
tioncq?,quia  li  nonadircturexco  hcrcj:us,deftimcrctur  Itg.ft i.-e>no..,.D.de 
ttl1*n>.tu<ei.l.\.  D.de  tntujt.rupt.  Scd ncmo non vidct dc  eaaditionc  intclli- 
gi  hoc  dcbcrc  quz  fiat  cx  tilo  ipfo  tcfumcnto  ,  at  non  ctiatn  dc  eaqtic  fiat 
ab  inteftato.  Quid  cnim  magis  implicat  contradictioncm,  qtiam  vt  confir- 
metur  tcftamcntum  pcradittonc"  quz  fut  ab  intcftato  }  Vohtir,opinor,Bar- 
tolus  diccre,pcr  iftam  aditionem  venicntifi  ab  inteftato  confinnari  daufula 
codicillarem  appofiti  in  fecundo  quamuis  inualido  utiamcnto.  Scd  longc 
fun;  tftadirfcrcntia.Confirmari  fecundum  tcftamcn,tum,&  connrinari  clau- 
iulam  codicillarem  in  fecundo  teftamcnto  adfcripum.  Confirmatio  fccundi 
tcftamcnti  licut  facit  vt  ex  tcftamcnto  fucccdatur,tu  impcdit  nc  ab  intcftato 
fucccd i  pofitit*  cV  «onfequenter  ne  pofsit  ca  confirtnatio  ficri  pcr  aditioncrn 
jum  ab  inteftato.At  confirmatio  daufiuzcodicillaris  c"  contrario,fi- 
i  potcft  ticri  nift  per aditioncm  vcnicntium  ab  intcftato,  cum  adhi- 
*  intafum intcftari .  Iu  ncc  impedire  quominus  cx  tcftamento  fucce- 
dacur  fi  quod  altud  fit  teitaincntum  (ollconc  aon  ruptum ,  non  irriruin»noa 
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dcftmirum.  NccpromJctcftamcntum  .lludprms  rumpcrc,  vtab  intcftx 
fucccJatur.  Al.udnarno;  cft ,  Faccrc  polle ,  vt  fuccedatur  ab  «dbSS 
Konfolumd.&ril.it,  fcj«iMipcnit.»,.,,p„fi:b,|Ccft  ,  ch.n  adcft  tcft 
»»entu,nnjrcp<rtcct,m,nif,Jnrco:nl,  acucniat  vtrumpatur.  Aliudvr 
faccrcpotfcvtrumquoq;  cd-n  fucccJ.turab  mtcftato  nibilominus  ca  v, 
Inntas  frruan Ja  fi,  qu,  teftamen  o  dcclarata  fuit.quod  vnu.n  faccrc  claufu 
«od.e.llam  potcft.  Dcnicji  plane  abfurdum  3c  inauditum cft  quod  vult  Ba 
tolus  hnc  le,-c  ac  Imc  rat.onc.  CUufuUm  codicillam»  qux  n.h.I  ahud 
cffrtudtquamcod.c.ll,  ab mtcftato lart,  vfqjadco  confiVmarc  fccundu 
tcf.umcntum  hcrcd.bus  lcg.timi,  adcunt.bus/v,  cx  ca  caufa  prius  tcft  amc, 
tuni  rumpatur,quod  al.oqui  nonrumpcrctur.  Altcrutrum  emm  fatcn  Ba 
«<>lum  neceflc^CodkilUrcmcUulSam  velp^cfaecrevtlc^^ 
lh- ncntum  ipfc  ,ur«  vakat  quu J  ahoqui  nullum &  muahdum  cflct,vel  nc 
pofle.  &  rcfpowlcat  poflc,  quamqua  hoceuidentifiime  rahum  cft  cumno 
m  KUlh.bc.tur  vttcftamcntu  corroborct  [quod  a  iun,  follcnmtat.bu,  na 
3 .  tcftawn,  VoJuntatc  fola  v.rcs  fuas  accipcrc  Jcbct]  fcd  vt  corruetc  tcttau» 
to  tandc  tamcn  voluntatc  conicruct  ab  mtcftato.  Eucn.ct  ig.tur  vt  claufiil 
Ub  f«pfam  dcftruat.qu*  fc.l.cam  habct  vt  dutimui  condiciS ,  ?Z 

un,  n«  valcb^t.  Ea  rumq;  codicio  dcfici,  ftanm  atq;  pommus  teftament" 
au  valerc  aut  conualcfccrc,  >,uc  Pcr  daufuJa codic,flarcm  fiue  maaSH 
ra.  onc  ,d  hat.S,  vero  rcfpoudeat  no  poflc.quod  verifsimum  £  Ergo  E 
potcnt  rumpcrc  follcnnc  teftamentum,  quod  nos  pommu,  prarccUuiqm 
cftm  no  abrer  rumpioofiit  teftamentum  antcrius  pcr poftcrm»  quimfi V 
Jtcnus  valcat,  Pr.us  c.ht,  vt cod.c.hansciaufula c.Miuahdarx  dcberct  X 
rttamcntum  quam  vt  polfet  rtlpcrc  ahud  quodantca  facHfaiflcJ  Ne 
pc cum  ,n  poftcrm, c  alij  funt  inft.tut, , quam  qui  venirc  pouunt  ab  mtclU 
w,  qucr,  cafiunnos  nunc  trachmus :  Sed  h« dar.ora  fum,  quim  v"  m  iv 
^mproba„d,s  d,ut,t,s  laborandum  fit.  N,fi  mrtc  apud  cos  qul  nuumn 
tol  numcn  00  lolum  pro  autoritarc  habcnt,  fc J,q„„d  intolcVabdius  €[i7n 
ra  ««onwt^quam  luris  ratmni  antcponcrc  nocrubcfcat.Et  fane  fi  codS 
Jam  clauJuU  ca  v  , ,„  lubcrct  vt  P,,Ict  .oi.rmare  fccundu  tcftamcntfi JaJ  ™ 
cjuantu  ncccttc  eflctad  priu,  innrmandum  &  rcuocandu Sflra  Banl 

mtcftato.  Mah  etrj  dkeretiqood  tamcn  fuPeri0„Lenti  ZmZ Tconfe 
quens  cilet.  No  eA  teuocat,,,,,  prmnun  tcfta.ncntu  fi  Icg,t,m,  hcTed«  not 
adcant  hered.tatc  ab  inteftato.  S.cut.n.ius  adeundi  necclno  p«ceS2 
*onem.  Jta  &  rcuocat.oncm  Pr,or.s  tcftau,enti  facla in  poftcnore  inuaiidct 
IZfna  COU,3,,d"'< 6«*  ««cpcr  daufula  codtcIJarcn  fiucahc 
quocunq;  modo.antequam  ,fii,  rradan  dc  adcunda  ab  mtcftato  beredhi 
u:qum  nullum  ulc  potcft  cflc  iu,  adcunJz  ab  .ntcftato  hcred,tat,s,^nd^ 
jcuocatuno  cft  p„us  tclBmcntu.quod  abinmo  vahdum  fucm &  Zf^ 
^o  crgo  her,  vnqua  potcft,  vt  prioris  tcftamcnti  rcuocat.o  pcndci ab adT 

^C  alu.Ocd^y acod ,t,lJarcill , n  poI:cr,ore,eJUmento.N«eftquod  w 

iia  clau/ul  •?  ^ tC,tamimo  nu  titu'»  clauiuJi  codu,lb„s,fed  et.i  alaa 
twir<3t0rU  Pnonsteftamenti  quam  hts  vcrbuj  cocpcre  notax» 
*t^W*™?t^itf*Stist&.  Namprctci  id  quodin  rarb.s  & 
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tami  Bartoli  nihil  ulc  efhiim  dixcrat  idc  Bartolut  in  pra-ccdentibus,  Clau- 
fuiam  tltain  rcuocatonam  fi  in  tcftamcnto  inu.iltdo  adhibcatur  nullius  cdc 
rnomcnti,uncnii  qua-  nd  in  alioru  tauorcm  adiecta  vidcrt  dcbcar,  qulm  eo> 
rum,qui  co  tcftantcnto  mfhtuti  rcpcriuntur,cV  fub  c»  vcluti  tactta  codictone 
(i  tcfiamcntum  iurc  valcat  in  quo  daufulafuit  vJfcripu,  vt  ait  Pomp.  in  d.l. 
fiimre.  htfanccur  no  vidcn  dcbcat  harcdaufula  inutilis  fi  anpofitaftt  intc- 
ftamcnto  iuuttli  cum  lit  inutilts  co  quoq;  cifu  quo  tcluincntura  valct,  vT 
fcripfimus  in  Errtr.jXittMdu precrditu  td  ftn.  Neq;  mutat  quod  in  codcra 
tcftamcnto  adiccta  fuent  claufula  ctia  codictllaris,  ad  coferuandam  ciufdcm 
tcftamcnti  voluntatcm  ab  intefuto.Ltfi.n.vcrum  clt  quod  diximus,daiifuli 
codtcillarcm  idcoadhibcri  ,  vtctfechimfuumhabcatincafumfucccfsiontfl 
intclUti.non  umcn  confcqucns  cit  vt  adhtbeaturfauore  vcnicntium  ab  tn- 
tefta^o  ,  it  c  contrario  m  tpforum  odtutn ,  vt  quamuis  ab  inteftato  fuccclTuri 
fint,eatamcn  omnia  cogantur  preltarc  quf  tcftunento  contincntur.^uiiqua 
ab  tisnon  minusquamafcripm  hercdibus  rclicti.  Abfurdum  igiturcftdi- 
ccrc  codicillans  claufulx  adtcdioncm  poHcfacerc  ,  vt  prtus  tcltamcntum 
rcuocctur  quod  alioqui  non  reuocaretur,  quia  fic  taccrct  vt  ab  intcftato  fuc- 
cedi  oportcrct  priorc  tcftamento  rupto  ,  pofteriorc  vcronon  valcmc.  at- 
quc  ita  lcgttiuns  hercdibtis  prodcllet,  quibus  noccrc  potius  tcftator  vo- 
luillct  :  quod  ccrtc  ncc  luris  ratio  patitur,ncc  volunutis :  Sempcrquc  vc- 
rum  eft  diccrc  teftatorcm  cdnt  exprefsim  priils  tcftamcntum  cafhim  cV  irrt- 
tum cffc  voluit.non  aliam  ob cauiam  id  tecille  q  um,vtnr.to  magtsprofpt- 
ccrethcredib.pofrctiore  teitamcnto  inftitutts ,  non  vt  unto  magis  aut  unto 
facilius  cx  cittus  dcccdcrctintcftatus.  Ncc  quod  iuStnde  daufuiam  fubicclc 
codicillarcnU  tc  cxpreffam,/!  fofitnus  ttjlmmtntii  ni  vditrtt,  poteft  faccre,vt 
ad induccndum  crKctum claufuLr,  ac  proindc  ad  fucccffioncm  intciuti  a- 
pcricndaiiifuhSdattcltamcntu  poftcrius  no  valcrc,  nilt  etu:n  tllud  concur- 
tat,vt  prius  talc  litcx  quo  adiri  hcrcditas  amplius  nonpofsit,  acfi  daululaiic 
coccpu  cffct  fi  ntqnt  htt  ntqutfnftrtM*  mtU  tt;iumtnth  va!tiit,  quia  tcftator 
qui  poft  claufulam  rcuocatoriam  aut  ctiam  nulla  prioris  tcfumcntt  facta  ex- 
prcitareuocationciic  loquitur,/j  iiot  mtiitej?MmeniH  ntr.valtbit,  rcfcrtfcad 
vmciiin  illud  tcfumeutum  idco  quodcrcdit  prnts  lamiuptum  cfTe.  Aln>- 
qui  ftukus  cft  Sc  inhabilts  propcmodttm  ad  tcfundum  fi  no  fupponit  rcrrm- 
nos  habtlcs,aut  fi  putat  fc  intclutum  pofll-  deccdcrc  priorc  tc'tamcnto  fub- 
fifrcntc.Aut  dcniq;  fi  putatdaufulacodicillarein  polfc  quicqua  opcrari  alio 
cafii quam quo ab intcfuto fucccdatur :  Vtproindc cu dixit,/i hte mti u/i*- 
miti  mi  v*ttlni,no  aluid  fcnfiffc  vidcri  poflit  qua  quod  apcrtius  cxprcffiffct, 
fiftcfcripiiilc't,/idr«di iH/tftdtm.  Quib.umcn  vctbis  quts  dtccrctaut  tcfar 
mcntum  priu»  ruptum  fuiffcaut  intcltatum  deccdcrc  illum  voluiifcac  lcgi- 
tunos  hcrcdcs  quos  vtroquc  tcfumento  cxdufos,  Sc,!i  itiuito  ep  ab  tntclu- 
to  fiiccedcrcnt  cttam  oncratos  cffe  voluit ,  hcrcdtbus  pnorc  tclumcn- 
to  fcnptis  prartuliflc  /  Quamqtiam  ctfi  poncrcs  &:  probarcs  cam  iuif- 
fe  ipfius  voluntatc-m  ,  vt  li  contingcrct  poftcrius  tcft  tmentum  cx  aliqua 
cauia  non  valcrc  ,  niallct  ilic  habcre  lcgitimos  hcrcdcs  quam  priorc  tc- 
ftxnento  inltttutos  ,  sson  umcnpollctcavoluntas  (ufriccic  ,  adcucrtcu- 
dutn  prius  tcftatncntum  quod  &  ipfo  iurc  valcrct,ncc  pcr  poftctius  ruptutn 
cflet.  Hoc  enitu  cft  qttod  dtfpuuuimus  in  prarccdcntibus.  '1  cltamcntu  tiuda 
teftiMtts  voluoute  uisiriuan  noii  poifc  ncc  it  adicccrit  vcllcfcctcccJac 
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u\ii:fct\ivnJ.mihtu.$6.f.vt:trMaM.D.4ett/i*m.mtht.  nifi  tabulas  quoq;  tr 
{"umenti  incidiffc  tcftaror  probetur.  l.fen.Q.dt  te/Um.  aut  aliquid  ex folier 
nitSus  dctraxiffc.  I.i.f.ptn.rjr  l.pen.$.vll.  D.dt  tonir.  ptf  fttund.ttb.  Iraoi 

hoc  cafu  hcrcduas  expnorc  tefiamcnto  ad  hercJes  in  co  fcrrpros  pcmner 
d.$.vtttr*nui,  ncc  its  aurrcrrcturtanquam  indignit,  fi  non  aliunde  coufbr 
•cfhtorcm  eos  pro  irulienis  &  malc  mcntts  habuiifcvt  in  i.^C.de  bu  fai 
m  ituimQgp  ctum  cafunon  ad  lcgiumos  Bcrcdcs.quamuis  ita  tcftater  vc 
lu:fkt,fcd3d  filcum  hcrcdirasiurccomrouni  deuolucrctur,vt  cV  cxtcraon 
niaquxcanquamindignisaurferuntur  ,  qutaikuti  nuda  tcftatoris  volunt 
non  poteft  Ixdcrc  ius  cV  vircs  follcnnis  tclbmcmi.fic  ncque  tus  fifci  pcruc 
tcrc  quod  fupponit  tcfbmcntum  valerc.cuius  potcftatc  totum  ius  hcrcdit. 
tis  ab  tntcftato  dcfcrcndx  &  acquircn  Jx  cxduditur. 


ERROR  DECIAIVS. 

Drltgttu  *d  ctM  fMptt  tutt  in  Jtmenta  uhJu.tn  itflanun- 
ta  tnmttuer  reuttati. 
Rob  ant  qux  inpr^ccdcntibus  diximus,  multum refcrrcanti 
ftamcntuni  quod  follcnnc  ac  iurc  perrcctum  fuit  re«ocatum » ( 
inuttlitcr  fola  cotraxic  voluntatis  dcclarationc,  an  vero  pera/tu. 
poftcrins  tcfiamcntum  inuilidum  cV  impwfc&um.Nonqwdcr 
cjuod  pcrtuict  »d  hercdum  inltirutioncs,  quc  vcroqvcqfu  pcrindc  valcnt,c 
in  coJem  ftatu  ii\*ncm.tytnJnft.<}utb.mtd.tf/f.tBftm.  fcd  quanrum  adlcg: 
ta  <\-  fidcKomiinfia  in  priorc  illo  tcftamcmo  foIlcTjii  vtiliterrelicia ,  3c  p. 
poftcrioicm  voluntatcm  rcuocatamam  fi  reuocatjoiafta  fit  pcr  poftcrius  r 
ftamentuminuilidum.cric  hoc  communccV  lcgatiscV  fidcicomi/Tisbmml 
■n  rriorc  v.-,liJorc]irtis,  vt  non  Jcbcant  videt  Ircuocata :  quiatamctfi  inc 
dirfcrant  ab  hcrcdum  inftitimonibiis,qtiod  nuda-voluntate  jnfirmatur,fidc 
coinifCi  quiJcm  omnimodo.lcgj-a  vctooppolita  doli  mali  exccptione./.i. 
vlt.D.de  sdim.itgst.cpu  tamen  rcuoeat  pnus  tcftamcntu  per  poftcrius  ca\ 
dctur  i  ifc  voluntate,vt  non  alitcr  cam  rcuocationcm  valcrc  vclit  quim  fi  r. 
ftcriustcfbracorum  valeat.quomodo  Pompon.ratiociiucurin  l.fiimrr.tsl, 
/rj.J.Et  confcqucntcr  li  qna  ex  caufa teibmctum  poftcrius  inuar»dum  fit  n 
hil  pcnitus  rcuocatu  intellyit-.ir.nc  quidcm  ex  iis  qu$  nuda  voluntatc  rcu« 
cari  potucrunr.quia  ncqi  voluma*  reurxidi  vlla  huflcimelligtturmce  G  pr- 
ponas  in  poftcnorc  tcftamcntoexprcdm  fuiilc  &  rcuocatonam  claufuta 
codicillarcm.quoniam  reuocatona  non  magis  valcrc  potcft.qi.am  cxrcsa 
mnia  teftamcnto  impcrata.C>diall.u-isvrr6  liccttantomagis  valeacouam 
minus  valct  wftamcntum  in  quoadhibctur,  quianoaliumcafum  habct  oi 
quofuccedaturab  intefbtomiinquam  tamcn  adhtbcrurtnfauofem  vcnicr 
tiuna  ab  intcftato qui  fucccdcndi  iushabcnt  alcgcnou  ipoteibtc claoful 
codicillaris.fcd  in  eorum  pcrDicicm  vt legatorum  & fidacomifibrum  pref 
lionc oncnntur.vtfupcriore  capitc difputautmus contra  Barr.Qu6d  fi  reui 
eatio  fa£a  ut  cxtra  tcftamcntu.at  fimplici  volimutis^cclacationc  per  tcfti 
ttorcm  fcriptaveldiaata,quod  noiit  valcrcfuum  tcftamctum,mahtq;  dcc« 
dcteintcftarjs,diftingucndafunt  hocafulcgataafidcicomUlis.F^deicorn 
»Uja.Ci,hoc  ipfo  dcbcri  definimt,  aou  quidcm  ipfe  iurc^quia  tUa»  fin»iui 
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ciuili  tncogniuincq,  vlium  iuris  vinculum  habcat,ncc  ipfo  lurciiebcn  pof- 
lunt.nec  proindc ipfo  iurc  dclincrc  dcbcri,fcd  ita  umcn  vt  nulla  ftc  opus  cv- 
ccptioncad  fidcKomraiilarios  iubmouendos :  quoniam  nuda  volunute,  ic 
conftituuntur,6r  infirmantur  d.l.fi iwt.  Lcgau  vcro  fiaiti  habcm  luns  vin- 
oulum,8c  non  tantum  voiuntate  qualibct conftiruut.tuT,fcd  ca  dcmum  qua; 
fir  folknntsA  in  follennitcitajiicntodccl3i.ua.  Itafici  tion  poteft,  vt  non 
;pfo iure  dcbcantur  quandm  ti-ftauicntum  valct  in  quo  rcUcta  funr.quatmiis 
citpreiTa  voluntttc  fucrui:  rcuocata ,  finon  ipfum  qtioq-,  tcftamiiitu.T.  fuerir 
rhe  ac  follcnitcr  reuocatum.Proindc  nccciTaria  cft  hcrcdi  cxccptio  doli  ma- 
l:,qua  fe  cucatur  aduertus  lcgatarios  venicntcs  cotra  vohintatc./  /.;.§. t  it.D. 
dmdtrn.ltg.  Nec  mintts  li  voluntas  ilialit  tacita  quim  li  lit  cxprcfla,  qui.i  ad 
induccndam  doli  mali  cxceptioncm  q.ix  ex  xqurutc-  lola  prolicifcitur,nulla 
verborum  follcnniras  reqmritur,fed  futiicit  vt  quoquomodo  conftet  dc  vo- 
\umicJ.mthtu.}6.$  vtt*rdnH4.'D.dtit(l:milit.i*n{i.d.§.xrii.  Scd  hec  in  cx:c- 
ris  quidrm  lcgatUHcV  fideicommiflls  haud  dubic  obttnent.  At  fi  qua  rcli&a 
ilnt  in  piam  caufam,dubiutur:an  rcuocau  vtilitcrvidcri  dcbcant  li  tclun.c- 
tum,inc|uorcli(ftafunt,»nuriliter  iucrirrcuocatuni.Lt  vulgocrcdttum  cft  lc- 

Sa  pta,ficut  mtiltis-  gaudentpriuilcgiis,ka  ctiam  in  hoc  iauorabilioi  •  cen- 
i ,  quod  rcuocato  mutilircr  tcflamento  non  idctrcorcuocara  intcHigun- 
tur.Siccnim  ex  communi  noftrorum  fcntcntia  traerat  Gtiid.Pap.  fnift.xoo. 
md /in.Ex  t.m  ttfimmtnte. 381  D.dtfidttt.  Ubtrt.  qui  tamrn  locus  quamparum 
adfcm  factar  cx  ns  conftarc  potcft  ,  quxdcilliusfcntcntia  &•  cincndationo 
fiaf  pfimus  in  Errortm.fSDmtmdM  tc.  Mouctur  ctiam  cx  I.i.ih  fi.  D.dt  bu  tj%z 
mitjl. dtitm.\b\ refcrt  Paulus.Cum  tcftatnr  induxiflct  nomen  frrui  qurm  li- 
berum  eilc  uiilcrat,  fuilfc  rcfcriptu  ab  Antonino nihiloroinus  hbcrum  cum 
k>tcy<jnod vtdtltttt,\nc\u\\,f*B*rt  ttnfiuutt tttt  t «im.Ni  mpc  quia  c«*tcri  quo 
rum  nomina  indncta  funt,nihil  cx  co  tcftamcnto  pctere  poflunt.vt  caue  lcx1 
air.Fauor  igitur,inquiunt  noftrt,cV  priuilcgium  Jibcrtatis  cft.vtqtiamuis  in- 
ductum  fit  nomen  illius  oticm  tcftatorlibcrum  cilc  iuifcrac,  noneoniini»s 
ranien  libcrras  Jcbcatur.  Quod  autcm  Irbcrtatis  priuiJcgium  cft  illud  ipfui  n 
prorrahunt  ad  qudlibctcaulaiii  ptam,  quia  libcrtas  intcrcxtcras  pias  cauus 
paflirri  adnumcratur.Verum  neqtie  is  locus  ad  rcm  noflram  facit.  l>a<ftat  c- 
nitn  Paulus  eo  loco  de  fcvuo,qtii  non  tantttm  Iibcrutem  acccpcrat  1  tcftaro- 
re«fcd  etiam  vt  ficri  plerunq;  tolebat  hercditatem  rii  libertatc.  Plures  fiqui- 
dctn  heredcs  in  ca  fpccic  fcripti  pToponcbjntur,  omniumq;  corom  nomina 
indu&a«.Ob  citnq;  caufam  cum  dubitari  non  poifctquin  hcreditas  ci  adepra 
cffet ,  vidtbatur  quoquc  adeinpu  libertas  qux  non  nifi  cum  heredrtatc  data 
fuuicc  Non  enim  licut  hercditatis  ita  libcrtatis  adcruptio  pcr  uins  rcgubm 
frohtbctiiT.l.fittd fcrtpti.it. f.rtgtilM.D.dt Ubtr.^ pofi.rjr  m.n  .dttdtmpt. 
Itbttt.  acproindc  multo  facilius  cft,  vt  libertas  quim  vt  hcrcdius  adimatur.' 
Qifanto  magis  igitur  adempta  hcrcditarr  libertas  quoquc  adcmpu  intclligi 
debcrct- Nam  quod  habetrcgtila  iuris.Hercdintem  adimi  non  p<  ifo/fic  in- 
tciiigi  dcbet  non  vt  nullomc  do.fcd  vt  non  facilc  a  Jimatur.quomodo  loqui- 
tur  Vlp.in  /.i.J  ptn.cad.iir.  Adimitur  enim  non  quidcm  nuda  tclbtoris  vo-  ■ 
hsntstc.d.^.rtguU  nui  txhtrtd*ii*n*.l.fi  trturnm.v].  f.fi  ttdtfD.dt  ttft.mtU: 
fcd  pcr  inductionem  noniinis  hcredis ,  ciam  is  cuius  nomrn  ind:>cCttini  fui:, 
ftcq;  adire  hcrcdiutcm  iurc  ciuib.ncq;  bonorum  poflcflivirrctri  iuic  prxto- 
rk>  petcr  c  ooiud.fi  ttfi  (trtpmA.fjt  Mttm&.dthtn.pttffrtjsk  Scd  t  arocn 
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Di  Stnitnt**  <jr  emtnddtnnt  Lfi  dtmtitant. \\.Q.drttll*t. 

N  tra&atu  dc  collationibus  diHkilis  qtiarftio  illa  cffc 
creditur,  An  quod  patcr  filio  in  fua  potcftatc  coltituto 
imcr  viuos  donauittcolIanonis  oncri  lubtjcurui.  Vidc* 
tur  enirnhacdc  repugnantia  rcfcnpta  lnipcr.>tormit 
non  diuerforum  fcd  quod  magis  mirandum  cfl,  coru- 
dcm.Nam  in  Lfihtt.\%.C.ftaml.trttft.f.\xm  filiarfaiinlias 
nominc  patcr  quafdam  rcs  compar.i(lct,  ciique  defun» 
ctodecollationisiurcimcrforores  qua-rcrctur»  aditi 
Impcratorcs  Dtocletianus  &  Maiimianus  rcfcripfcrunt  fi  non  poftcacotra^ 
num  patns  mdicium  probctur»cas  rcs  rihar  pra-cipuas  adiudiciri  dcbcrepcr 
arbtrrum  tamiliar  crcifcunda.-,idque  farpc  ita  rc'cnptum  cflc*  %/4i  tn  l.fi  4o- 
n%*ttout.\\.C.it  f«7«r.tjdem  I.iipctatorcs  rcfcTipfcrunfcii  tilurfainiliasconlii- 
tutar  dorutuslit  a pacrc fundus,  ciq-,  cum  fororc  poftca communi  patri  fuc- 
crifcrit>u>ris  nnoncm  non  p.tti.vt  pra-cipuum  lilum  habcrc  poflit. Vulgarts 
jRtcrprctum  vulgariumconciliatiocft,  intelligcndam  lcgcm  Filiar  de  vcra 
donationc  quar  pc&rraditioncm  fatfta  fucrit,&  poftea  morte  patris  corirma- 
ra,lcgern  vcro  li  donationc  dc  ea  rc,  quar  no  tain  fimplicitcr  donata  titquam  - 
lopcculium  covclia.  Scdnequc  intcrprctes  ipfi  poffunt  difSmularc  incpu.n 
eflc  hanc  voncikationem,  -plancquc  alicnam  a  vcrbisdiCtar  lcgis  ii  donatio- 
nequf  manitcftc  loquiturde  doiurionc ,  3c  quidfi  vcra  \  in  quanon  poflit 
cadcrc  intcrpreutio  tlla  dc  rirndo  in  pcculiu  coccuo.Diltinguit.n.an  iundus 
cx  donationc  fucrit  acquifitus  tiltctatniiias  poftmortc  patris  an  viuo patn : 
Nemo  autc  dixcrit  donatiouc  ta&a  poft  mortc  patris  pro  datione  in  pec.  liu  • 
acoptcda  cfTe,eum  tiliaiiimius  licut  pcr  inonc  patns  fit  fm  turis,  ita  pecui  u 
&  babcre  dcftnat  &  habcrc  pofic.  Conhmduntur  fiquidem  peculia  mot  c . 
patruw  &  ad  cw.nunioiic.it  m  licrcdnarem  diaidendam  rcuocantur. l.t t nunt 
t(i,\^.Cfumtlaretft.hi  hoc  ctiam  Dcciusaatc  nos  contraBartoluni,A*Iexaa- 
dxum  fic  aliosbenc  difputauit.  bcd  non  multo  fubttlius  illc  aut  tclicius- 
poftcnorem  paitcm  d.  I. /i [deuuutne.  accipicndaui  puut  dc  donauorjc, . 


74*  ANT.  FABRI  DF.  ERROR.  P R A G M A T. 
noiiquc^tmplexfucnttcdqii^tjdta  ob  caufam  puta  dotis  vclantc  nuptj 
dt  nanonis.  Quam  donatioms  fpecicm  iam  ohm  confcrri  dcbuilfc  ac  n:ul 
rv.agis  hodic  confcrendam  clTe  indubhati  uirii  cft  ,  olim  cjuidcm  fi  ab  int 
ftato  fucecderctur  non  ft  ex  tcitaincnto  i.t.tj-i.L  ti't*  deiem  t^l.vt  liberu  \ 
t.ptnkli.C.'od  nt.de  eo!l*t.bodic  veri  ett*mfi ex tt/i*mtte.t>fe*eti.t$.de  ttte. 
tj-  femt;r.t*p.6  }.ii!nd  tjuea.  vttdt  f*mpt*  eft  dutif.ex  itfiatneHte  tod.tttjt  a 
Qind  eniin  l  A  :n  fpccie d  LjidoiMtent.  cx  quopoflit  ccyjt.:  fundumquo 
agiturcxcaufa  dotisvcl  douationis  antcnuptiaspottus  quam  fimpliciujrd 
narum  fuiflc?  Ho:  vmun.inquit  Dvcitts, quod  co  dcmum cafu  valct  dcnai 
facta  hliae  a  patrc  quj  alioqui  non  valerct  exl.  Temptmut  Pbiimdtiphm 

V.fjtntt.ercifi.lum  quod  quicquid  a  pitre  Jjtur  tit:c,'  videtur  in  dubio  da 
ex  caufa  dotis ttt l.*tti*  ttwem.ii.  vbiHiu.  D.  detur.dot.  Scd  vtraquc  rai 
falta  iffcPrior  qmdcm  quoniam  nonfnagis  cxoufadotis  quamcx  ahaqu 
IiIh-  y.>u  it  confittrc  donatio  intcrpatrcm  Se  fiiiaiiifamihas  ,  li  iphhhet 
mrtias  traditio  racta  proponaturu  apettifltn  c  probatrefponfum  1'apinu 
d.!.Petnpentu4,(cMUi:\ut\  cam  interprctJtroruiqiiam  nosattuiinius  ltb.£ott 
Patcr  cnun  ctti  pro  iiha  dotcm  darc cogitur,  vcl  pro  rilio  antc  nuptias  don 
tioncm  ipft  tamcn  tiliar  tiliouc  donare  &  tradcrc  aut  proinitterc  ncc  dch 
nec  potcft  ctiamli  vclit ,  hoc  fcihcct  prohibcntc  lurcpotcftatis ,  qucdinc 
patrcm  ic  hberos  lo  poieftatc  conftitutos  nullam  nbhgationcm  ciuilcin  c 
trahi  pititur.ncc  magii  rc qnam  vcrbis  aut Conicnfi!  !.imper*te.}ct.D.*d  t.C 
T TcbcU.l.don*?tenci.'yl.§.p*tcr plu.'D  de  di**t.t.fiut  emanc1ptttu.17.Cetd, 
l.Q.de  inoffic.den*t.l.ne  tumfitiofamttiat.iC.DJefurt.  Non  quodrihuitin' 
lns  non  f:t  acquiiitionis  capax  nolcntc  patrc  libi  acquiri,vtpn  bauimt  s*a 
lib  r.aut  quod  no  vclit  patcr  acquin  tilio  cui  donat,fcdquia  ratio  ahacft  co 
que  a  patrc,  alia  corum  qnx  ahundc  obucmum,  ctim  dominiuin  quod  fexr 
tuitpatns  non  poffit  ah  co  dilccdcrc  vtfiho  acqturatur,  quin  fcparcturpc 
foita  patns  a  pcrfona  hhj  tanquam  tcrminus  a  quoa  terinino  ad  quc>n,qua 
fcparationem  impcdit  tus  potcltati$:ctlcjuc  lanc  multo  faciiius  patn  vtru 
acquirat  libi  pcr  hlium  inuitus  cam  rcn.  quf  hho  ubtingit  aliundc,  quam 
afcabdicct  dnii.iniuiiirei  iam  fuc  vt  in  fihum  illud  transfcrat.  t.oqucrcf] 
cerc  videtur  impcratnr  Lco  in  d.Lvt  ltberu.\j.\n  illis  vcrbts ,  tamdes,*** 
etnlt  nuptiat  donant  conferaiur  tjuapater  vel  materauui  vel  Ml pro+um  \ 
«MSM  ptttrrttu  vtt  mattrnut  dtdertt  vet  prott.tfent  prefilttvei  jitn  &c. 
paullo  poit ,  nullM  dtfcrtmnt  tnterctdtnte  vtrum  tn  tpftu /penfat  pre  Ub+ruf, 
tf.rmersnttpMrentcs  densttenem  ceninterini  an  u  tpfes  ffenfet  ear stm.Poltcti 
Vtfb  Dccijratiofalfacxcocft  quod  nccdotcin  habcrcfilia  p<  tcft  ctian 
vclit  ipfa  patcr  confcnuat,nilt  lit  nupta,quia  finc  matrimonio  dos  clle  i 
potclt.quamius  linc  dotc  pofTit  clfc  matrimoniuin  l.\D.dt  isr.^M.Econct 
rio  vcrbnihil  vetatHlre  liucpupt^  lute  nubcnti dari  apatrercsaliquas  ctta 

3tix fint  cxtracaufam  <!oti\ l.cnmpaier.ij.j. patttjit14.de Itgtti.i.l.pcnutr.l 
tcell4t.det.t\t<\m  tn  fpccie  d.Lfidintttiettt.nrtn  tragts  ponitur  nuptam  fu1 
fe  Hliam  quam  ck  caufa  dotis fana  ci  donatione-Vtrumq;  igitur  comcntit 
cft,  Et  quod  adducitur  cx  d.Ltjui*  ttntt.id  rcm  no  pertinct,  quonii  loqutt 
ca  lex  de  ftipulationc  intcr  eos  intcrpofitaqui  nuptias  inuicc  cotraciuri  fi 
&contemplatione  futurarii  nuptiatii  vt  conttat  cx  lfiiput*tientm.\\.t*m Ji 
■  eed.non  ctiam  de  ftipulationeque  interpatrcm  &  filiam  intcrccdat.Ah; « 
to  vt  legcs  iftas  concihcnt ,  diittnguutit  rcs  1  patrc  dooatas  filir  ab  i 
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rebus»quas  pater  Iili  tomparancnt  qti.ili  tacilius  fit  vt  lus  qulm  vt 

tllas  libt  prxcipuasfiLi»ircnm:.it,qiK>d  cttomiiino  nicptum.Ni  vtcotraiftos 
diiputatuo  nialc  Iacob.  Cuijcius  tbftr.  c*p.y\,  prorius  paria  hxcfunt, 
Alicui  donarclit  Al«cuius  noimnc  donanii.  animo  coinpnrarc  l.ckw  hu  fia- 
tm  ^i.f.\.l>.de  den41.1rn.vtr.cr  vxor.  Ncquc  camcn  habct  illc  quod  multo 
mclius rcfpondcat.  Lico  namquc  tandcm  fubliltir,  vt  lcx tilix mtdligcnda 
iitdc  caufa  tcltati.in  quaccrtuin  cft  vt  um  diximtts  collationt  ohin  locu  n<V 
hiitfc  /.l .  {.  tad.in.it  c»'l*t.  I.  Thttptmpm.  14.  D.dt  dn.preltgtu.  proptci ca 
ciuod  fucccdcns  cx  tcltamctto  nintur cxprcllo  iudicio  tcitantis,  cjuem  cre- 
Jibilcelc  imacturumfuilfccolljtiotiss  onus  nili  c.i  qux  .ili  >c|uiri  r.b  iir.cita- 
tri  coniercnda  hiiilcnt  prccipua  rctincri  Voluiflct.  Qj£  tamcn  intcrptctjtio. 
nullatcnus  vcrbis  lcgis adiuuatur.  Nihil cntm  cli  in  tora  ca lcgc quod  no  ad 
caufam  intcitati  pcnndc atq;  ad  caufam  tcilati  accomoaat  1  po(Tit,cuin  vtro- 
quc  cjfulocu*  (it  iudicu>  tamilie  crcilcunde  intcr  cohcrcdcs  fiuctcftaiiicta- 
nj  fiuc  lcgihmi  proponanrur.  Et  quod  huius  intcrprctanonis  comcctura  ca- 
pttur  exco  quod  lcx  rcquint  vt  nulluru  fcquatur  iudictuco,contrarium  tcAa-  , 
torisvaldc  leuc  eft.Nam  tum  quoque  cuin  tcftamcntum  nullum  fa&um  cli 
untoinagis  tantoq.ccrtius  vrribn  citcontrariumiudicium  nullu.u  fccutum 
ctfcDcindc  quid  li  patcr  ab  mtcltato  codicillos  tcctlTct :  nonnc  in  ijs  dona- 
tioncm  vcl  confirmarc  vcl  infirmarc  potuilFct  i  An  vero  ob  id  magis  vcrum 
erit  tactum  cifc  teftjtncntumfjut  mmus  vcrum  dcccliilfc  patrctn  intcftatiV 
Quin  potiiis  vcrbailla  Stnanptfits  ctntranum  tim  ludicwm  prtbtmr,  eica- 
hun  tractari  prxictcrunt  in  quo  aiiud  nulltim  fccutum  fit  tudicium  patns  nc 
quidctu  ui  codiciUis.Fa.fto  cnim  tcltamfito  aut  codicillis  in  quib.is  nthil  dc 
cuntcrcnda  donationc  dictum  funTct,non  folitm  contrana  nulla  tiftt  vohin- 
tas ,  fed  c  contrano  pottus  vidcrctur  contirmata  donatio  ex  pofttacto  cV  hoc 
»pfo  quodtcttando  patcreasresfilixnon  adcmillct  ncc  conlcni  lulliilct  »r. 
d.i.dtnntitntt  f.pmtrfdm  T).dt  dtnai.ef- dJ.cim  pater.f.  paitrfHi*  dt  hga$. 
i.kaqucnon  finc  cauia  cogitur  iateri  vir  docf.fTimus  rc.n  cilc  patiilo  .ibitru- 
fiorcm,vt  tacjlcqiiiuu  intclligatnon  fahs  eum  fibi  fatistcctlic.  Plcrifquc  fa- 
nc  no  fanstccit  quibus  vifutn  clt  probabilius  dcclfc  ncgationctn  in  d.l.fido- 
lUteionc  lcgcndumquc  tn  fccundaeius  partc.2^4m/i  u  filuif*imhM  ntncojir- 
ttne  fiii  * patrt  denatm  efi.Qunn  in  fcntetiam ci  co  quoquc  fc  moucri  pro- 
:ur  quod  non  putant  fimpiicem  donationcm  confrrcndam  cficncqui- 
chrnaab  intctlatonili  adtollcndam  intcrtilios  mxqualitatem  exl.iQud  lo.m 
fm.C.dectUtu.  Scdemendatio  hcc  omnino  improbabilis  vidctur ,  nedicim 
infulta,ncc  alicmorc  loco  potuit  reponi  ncgatio.  Quis.n.italoqucmur/fc&4 
fmmiUm  iHnconjinuu,  pro  coquod  i  apcrtms  Sc  co  nodius  vno  vctbo  dtci 
potuilTct  1  tm*nttpaie }  Jlla  ctiamratiotalfa  cfl  qua  mouentur  fi  gcncralucr 
accipiarur,qu6d  donatio  (implcx  n«  coferarur,  qux  in  tiliutamilias  (ir colla- 
etuQuod.ii.icrtphi  cit  in  d. LiUud-tnfin.de  fitnplici  donattonc  no  cotcrcnda, 
too  pcnmct  ad  donahoncm  ftliotamilias  factam  vt  fcqucntr  vdpitc  diccmus. 
Ncquc  tamen  ncgoquod  tfti  volunt  cmcndandi  efle  lcgciu  qux  mfi  cmen- 
oetur  bonu  fcnlum  habcrcnullum  pofTir,fcdprobabihorcm  quxrocmcV., 
ttone,qualis  iUameo  iudicio  futura  cft  fi  in  ijsvcrbts«fi4rrf,lcgamu*^  nut- 
rre>wi  ca  cdithonctaqua  mali  inrcrpreus  noudclcar.ius.ln  ca  namq.fpccic 
tiaclacum hiilTcdefundoquiab  alio  donatus fticrit  •  quam  apatxr,  nifcndu 
■nanifcftifliuic  diiiinctto  iUa  quaab  inapcratoiibu»  ticn,iiuuu  1  apms  islt>»> 
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a  i)i  ibisdcmoftratumeft.Etfi  cnimduxfunt  totius  lcgispartcs,ramc"  ita  dm 
fimt  vt  ad  candcm  tadti  fpcciem  pertinc.int.&r  ad  propofita  <lc  codem  fttnJ. 
qu$ftionem,ncc  dc  diucrfis  tundis  intclligi  poflint.Nam  que  Itnpcratoribu 
fupplicaucrat  Antiftia  hoctariim  cxpofitcrar,  donannn  fibi  luillc  fundii  liu 
a  matrc  liuc  ab  alio  quohbct  [niliil  cnini  rcfcrcbar  dum  nc  ab  ip(b  patrc]  { 
qucrcbat  an  cum  fororc  commimi  patn  fucccdcns  cum  precipuum  habcr 
dcbcrct.f.npcratorcs  vcrb  rcfcribuntdcbuiflc  illam  prccibus  fuis  cxprimer 
niamtcftius  an  is  liidus  ci  donatus  cflet  poft  mortfpatris.an  vcrb  viuo  adhu 
patrc  ipfaq.  conftiruta  in  patris  pntcltatc.Primo  .n.  cafu  non  cflc  dubirand 
qttin  nulla  tundi  portioncm  vindicarcibror  poilcti  qux  fcilicct  ncq.  vnqu 
in  co  tiido  ius  aliquod  habuiffct,  ncq.ei  fucccfliflct  qui  habcrc  vllu  potuifle 
Succcflcrat  li  qtitdcm  paut  cuius  potcftas  finira  erat  mone ,  ita  vt  nihii  ipf 
ipfiufuc  hcrcditati  acquiri  potuiflct  c\  donationc  tacta  fihj  um  fui  lurtsca 
liirutx-  Altcro  autcm  cafu  tundum  illum  nlixfamilias  donatum  pcnpfit. 
pcrfonam  acquifitum  tuilfc  patri ,  &  confcqiicntcrdcriincto  patrc  faChit 
hcrcditartum ,  cnViiftum  etiani  cutn  rcliqna  hercditatc  intcr  fororcs  ,  intc 
quas  hcrcJitas  ipfi  tota  communis  ctTct  fiuc  tcftato  liuc  intcftato  patri  fuc 
ccfliflcnt.  Non  cnnn  pcncs  Antiftiam  folam  qtiad  prarcipuum  mane 
rcdcbiTCob  idtantum  quodci  primum  donatus  rinlfct »  ac  pcr  eius  fulm 
pcrfonam  patrt  acquilitus ,  non  magis  quam  fi  cundem  tundum  aliaora 
ltbct  rationc  patcr  libi  qu  tfiuillec,  quijoquidcm  quod  per  filiurn  aut  riJia- 
familias  patri  acqutritur  tam  citb  acquiritur  vt  nc  momcnto  vel  vnotcport! 
in  pcrfona  tilij  vclrili.tacquilitioconftitilfc  intellit;atiir/.^/*r*/.  7Q.D.4 
mcjutr.hcrtd.i.i  hic  ecrmanus  ccrtctotius  rcfcripti  lcnfus  cft,ex  quoapparc 
Jmperatorcs  ncquc  de  tiindo  ab  ipfo  patrc  donato  cofultos  fiiilTc ,  ncquc  d 
collattonis  iurc  aliquid  rcfcribcrc  voluiflc,in  quo  vtroq.  intcrpretcs  omm 
pafsim  crrant.Quis  cnim  no  vtdct  illain  dtftmctioncm,An  is  tumius  dc  qu 
agebatur  donatus  eflct  filiar  poft  mortcm  pams  an  viuo  patrc  in  ca  tpccicr 
non  cadcrc  in qua donatus  tuiflct a  patrc'Nili  tortc  patrcm  poft  fuaru quoc 
mortcm  dc  factcnda  tum  primu  donationc  cogitaflc,  adcbquc  donationer 
fccitfc  arb  itramur.Rurfiim  quis  color  fubcrat  tractandi  dc  collationc  cius  n 
qux  non  clfct  Antiftix,'fcd  quj  patris  tuiftct  antequarnorcretur?  Collatjoj 
ad  ca  pcrttnct  qu^  funt  m  dominio  illiu*  quiooutcrre  cogitur,  non  ad  c 
qax  funt  alicru,  cum  obid  tantum  introducta  fic  vtuia  in  inedium  confc 
rant  qui  appctunt  allcna  t.i.&?*lf.  D.de  tolUt.fontr.  Quarc  ncc  poftulab; 
Antiltia  W  aboncte  collattonis  cximcrctur,  fcdvtofScioarbitn  fainilix  ci 
ciicundx  iundum  illum  intcgru  ac  prxoipuu  habcrct,  qui  donatus  ci  aliquj 
d<>  ft)ilfct,quamuisviui>  adhuc  patrc,  vt  lcgis  verbaoltcndunt,  inqutbus  d 
collationc  vcrbum  nul1um,vt  non  dubitcm  quin  aptius  potucrit  &  dcbucr 
cxlcx  collocat  i  lub  /»/.F*wi/.*i/ri/i.quam  fiio  illo  4t  tolLu.  Itcet  canta  intc 
eos  titulos adiuutas  fitvt  li  alius  Triboniant  error  millus  ctfct  facilc  hiccx 
£ufan  potict.  Ule  vcro  longc  erauior  intcipretum  noftrorum  crror  cft,t)uo 
nonfolu.i)  h  nclcgcm  qux  fub  atulo^rr»£4/i««/^Mipofitacftdc  lurc  coj 
lationis  intelligunt  arguincntido  (vt  loqui  folct)  a  rubro  ad  nigrum,fcd  cti 
refcriptutn  aliud  Ijnpci  atorurmquo  J  extat  in  d.l.fili4.iZ.Cf*m*ljTttft.c]u*\ 
nonauailJiuslotilciitciitialit,ciiui!'.  vtrcs  a  patrc  doiuunlixtamilias,  noi 
fix  coutcrcnda.u-.!  rcQnenda  prxopua  liuc gcncraliccr  id  vclis  intclltgcrc  cv 
i4tcrprcubus  dc  quacumquc  fmrpiici  donanoac  pcr  patrcro tacia,  fiuc  cun 
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vcrum  cft  vccfUcoJljtionciu  ricri  nuquam  poilc  mli  carurcru  qu$  (int  pro- 
prtx  conlcrcniis  [aUoqum  obtecro ,  qutj  conicrrc  vidcrctur  is  qui  rem  non 
kiam  cotcrrct/j  pnus  cft  vt  Jc  illo  cjii3craniui,An  rcs  apauc  coparatenomi- 
nchTixaniniodonanJitactxfinttiliz  ,  quamvt  laborcmus  in  co  quoquc 
inucftigando  an  confcrri  a  rilia  dcbcant.nccnc.  Acqui  ccrtu:n  cft  numquam 
hntfc  tihxncquc  viuoncqucmoituo  patrcquia  donario  novaluit.Exeavc- 
ro  donationc  quar  non  valuit  dominium  tranflatuin  fiulVc  ncmodixcut  d.  t. 
fiue  tm.incipttu. l  f.C.dt  dondt.  Nullus crgo  qtixftioiii  lucus  rclinquitur  an 
a  riha  contcrri  dcbeant,nccuc  &  vt  BarUoquu  ur  ad  i.v.%terji^um.6.de  ttlld. 
dor.  cum  agitur  dc  bonis  qux  fucrunt  patris  moncntis  tradandum  eft  dc  ijs 
diuidcndis  non  dc  ipfis  coiniuumcadu  vcl  non  commtinicadis.Dcquo  igi- 
uir  confulcbantur  Impp.  %n  d.  l^lu  >  Dc  hoc  ipfo  dc  q;io  &  in  //.  I.fi  dtna- 
ttone.  An  iilia  cui  donatum  fticrat  polfct  rctincrc  prxcipuam  donattoncm 
ofticto  arbitri  tamilix crcifcundx  in  diuidcnda  intcr  fororcs  pateroa  hcrcdi- 
tatc.Eadcm  cnim  vtroquc  iu  loco  propomtur  quxftio ,  fcd  non  cadcm  fpc  ■ 
cics ,  qma  in  t.fi  dtndtione.  vt  iam  diximiu  tucrat  Jonatus  tumlus  a  matrc  aut 
faJtctn  ab  aiio  quam  a  patrc.  At  in  d.LfUi*.  fncrat  Jonatus  a  patrc.ltaquc  Dit- 
rvim  noneftalitcr  hicalitcrillic  rclponJcn.Hic  pro  filia,  iliic  contra  tiliam; 
Vtruin  quoJ  vnocafu  magis  quam  alio  fundus  acqiiifnus  effct  tilixcxdo- 
nationc Mimmc.  Ncutro  enim  cafu  tilix  fucratacquifitus,fcd  diocrfa  ra- 
tionc.  ln  Ipccic  d.l.fi  dondiiont.  quia  tatncifi  donatio  vaiuiflct  tamcn  cius 
emoluinetum  nonfiliXjCui  Jonatum  rucrat,quarfirum  cratfcd  patn  d.i.ph- 
t4t.l.\.'D.fiau%t * p*rrnt.m*nitm.fu.\n  fpccic  vcro  i./.J?A«.quia  donatio  num 
quam  valuerat.  Scd  diucrfiuui  ratio  pctinda  cx  co  ctt,quod  in  rcdonata  fi- 
I15  ab  alio  quaoi  a  parrc,nihil  cll  cx  partc  patris  vnJc  poflit  conijci  volum,.  - 
te  n  ipuuscam  tuiffc  vt fiJia rciw  hanc  ptxcipuam  habcrct :  ccflantc autem 
contcctura  voluntatis  patcrnc  ,  nihil  aliuJ  Jicipotcft  nifi  intcr  quos  rcs  o- 
mncs  ceter^  hcieditanc  cotmiiuncs  funt  ,  hancquoqtictanquam  hcredita- 
iiamcotnmuncm  ctlcoportcrc.At  mre  quampater  ipfc  Gliedonaucrit  vo- 
iuntas  patris  apcru  clt  td  agcntis  quantum  potctl  vtca  rcs  n!ic  acquiratur, 
quod  ctli  taccrcnon  potcft  proptcr  patrtam  potcftatcm,  impcdimcnniruta- 
mcn  illud  iuris  eit  non  dctctus  voiuntatts  d.L  fiut  tmtncipatu.  Qtiod 
porro  itihi  impcdimcntum  ficut  non  nifi  cx  patria  pptcitatc  nafcitur , 
lta  cum  patria  potcfute  tinitur  mortc  panis  ,  ncc  in  id  vfquc  tempus 
porrigitur  in  quod  voluntas  ipfa  patris  cxtcndi  potcfL  Vltimas  cnim 
honnnum  voluntatcs  non  funul  cum  vita  finin  placuit  ,  lcd  cincribus 
noitru  fupcrftitcs  viucrc ,  Vlnroa  verb  cuiufque  voluncas  illa  cft  quatn 
fcmcl  dcciarauit  ,  ncc  vnquam  pofka  rcuocautc  ,  Qua  ratiouc  confir- 
mari  mortc  Jicuntur  ,  id  eft  yltimanim  volt/ntatum  iurc  ccnfcri  plere- 
qqc  voluntatcs  que  alioqui  numquam  inicr  vutos  vakierunt  vt  dc  do- 
nationibus  intcr  virum  &  vxorcm  cx  Scucri  oratione  proJitum  ii:  d.lt- 
ge-tum  bufimtmt.  3».  drpdfjim.  dt  dtndtten.  mttr.  vtntm  &  vxtrtm.  Igitur 
mortuo  patrc ,  qui  doiationem  in  fjjiamfamili.is  contuierat  ,  ncc  catn 
vilo  voluntatis  contrane  ludicio  rcuocaucrat  ,  ctun  ofricium  arbitri  fa- 
milif  cicifcundc  talc  cue  dcbcat  vt  patris  voluntatcm  quantum  ficnpo- 
tcft  fcquatur&  tucatur,/*5*/if«M.7.  ittt fili).i6.C. /4i»i/.  m tfcundd.  qlnd 
aiiuJ  t.iccte  potcit  nilivt  iubcatiiliam  habercfibi  prccpuas  resiitasci  a  pa. 
Ciuacio  diuuuic  Jactum  in,ca  fpccic  luiiTca  pauc  tcftamcnlt  m.  Namj  ti 
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trc  don.nas.  Idquc  vt  dixi  nimirum  videri.nullomodo  dcbct.  At  illud  ccn 
nugis  iniruin  eft,ncc  co  tamcn  miniis  vcnim,quod  aliquado  mclior  eft  ci 
ditiu  tilix  cui  patcrdonauit,  cum  doriatio  nunquam  valuit,  quam  lifcmp» 
fcV  iim  indc  ab  initio  valuiffct.r-ingcparrem  qui  duos  habcbat  libcrosambt 
iii  potcftatcconrulillc  in  altcnim  ipfbrum  tam  immcnfam  donationcm  ir 
tcr  viuos»  vt  totumpatrimonium  litum  profufa  iUa  hbcralitatc  cxhaufcu 
ita  rt  nihil  fupcriit  cv  quo  fratri  dcbtta  portio  prarftari  pofllr.Non  cnt  loo 
qucrclx  dcnationis  inofhciofx  ad  rcwindcndam  donationcm,  quia  rttcin 
pcr  cam  qttercla  non  potdonatio  cuic  nnn  valcttncc  proindc  aliud  auxiliui 
lLpcicft  fr atri  mifcro  nihil  habcnti  cx  bonis  patcrnis,nifi  vt  implorctefEc 
arbitri  raniilixcrctfuindx ,  quod  vtiquc  in  diuidcnda  iftitis  patris  hcrcdiu 
talc  cflc  dcbcbit,  vtdonationcm  illa  immodtcam  cstenus  duntaxat  nicatt 
uuatcnus  nullum  tratri  prciudicium  in  legitima  fiat,quia  nc>.  *ipra  cum  m 
dum  fcruari  voluntaum  donationis  xquum  cftjCum  tamcn  lidonario  va! 
i  ct.ruita  rj>  m  filium  cmancipatv.m  collata  eiTct^icuti  pcr  qucrcla  incfikja 
donauotiisrcfcindi  ca  orortcrct.it j  no.i  ad  debittinrvfqibonorutn  ftibftd, 
duntaxat  rcfcindcrctur,fcd  adcaviq-,portioncm  quamab  intcfbto  hjbm 
rus  cflct  ador/i  clonatio  nulla  facta  ciTct./.TiiM  Sri#.87.$.fwp irtmndkm\ 
s.Hxc.n.fciitentia  cft  a  ncmine  tcrtjflis  antc  nos  bcne  perccpta,if£*i  lX.t 
i«m/t ,di>*4f.quam  nos  cum  cxtcrisomntbusad  tit.illum  pcniiicntibpsexp? 
c3iiitiius/i£.;.f<i/M7.Hlud  crgo  vnum  cft.quodfibi  volut  Impcr.  111  dJ.fib, 
adiuuandam  dlc  filiam  cui  patcrrcs  aliqtias  ir.tcr  msios  ilonaucrat,vt  otric» 
arbirxi  familix  crcifcundx  cafdcm  prxctpuis  rettncre  pofsir.non  data  eibfc 
rationc  ab  oncrc  colbtionis  vt  vulgo  crcdttnr,  fcd  tanquam  aucxo  ipfiusfal 
pcr  mortctn  patris ,  faftaq;  ca  nunc  capacc  acquircndt  fibi  cx  donationc  p 
tris,id  quod  co  viuo  aiqutrcrc  filiatamilias  mancns  numquam  potuiflct.S 
cnim  bona  cft  COnfccirtlO  li  quis  dicat,Ea  qux  cofcrunuir  non  mancrcpr 
cipua.  Ergo  nihil  intcrctTc  an  dicamus  aliquid  prxcipuum  manerc,  an  vc 
tiun  Confcrri.Fatcor  non  mam  rc  prxopua  qux  cotcnmtur,quoniani  ifta 
communc,&vt  loqmturd.i.i.'/).dr  coUnt.in  medrum  profcruntur.Scdnej 
poflc  cx  cn  lici  i  vt  diccrc  dcbcamus,  non  Confcrri  oninia  quxainq;  manc 
prxcipui.aut  c  contrario.Ccntcrri  omnia  quxcunqjpnrciptra  non  manei 
Potcl!  fiqiiidc.ii  lici  t .  vt : ii.uk. mt  prxcipua  1  non  quia  mtnimeconfcrant 
qtufi  lam  qnxliu ,  fcd  Lju i .*.  nunc  primuiii  acqtiirantur  cx  adiudicattonc  q 
fitofhcio  arbitri  poft  morttin  tcftatoris,  quocafu  nunquam  CoOl^flMtl 
cts  cilc  potcft,  ncqutdcmcontra  cnunciparum,qiiitamcn  in  omnibus  qi 
'  ad  ius  collationis  fpcclant  dctcfioris  conditionis  cftquim  fttus./.M  denm 
6.dJ.vt  liberii.mfin.Q.de  collnt.  Cohtra  quoquc  ficri  facilc  potcft,  vt  mu 
prxc;pua  non  n..r:.M.it,>iux tJincn  tioti  confcrantut,  vt  cucnit  m  tpccic  d 
fidonattont,  id  tlt  ciVn  filixfamilias  altquid  donarum  cftab  nlio  quani  af 
trcld  cni;m  riliancc  cotcit,  ncc  prccipuum  lubct  ob  cas  rationes  qnas  att 
limus.Ifquc  fuit  proculdubio  crror  intcrprctum  quod  in  d.  l.filt*  ^cctfm, 
tfl*  profjnoirimu.Ftbdm  nencogi  c»nferre,<[\iod  lcx  non  dicit.Et  quod  lcx  a 
f.ltam  h*i>{'(  ftapn.n  rts  fibt  donatM.XLt  rurfum  in  i.fi  d«n*tione,filtam  n 
hnbcrt fnndttm  pricipHu<i>,\  t  lcx  loquitur,  S t  filidm  tegt  ettmfttndttm  confer 
vripfi  intcrprctantur.  O>llatio  fjcit,ncquodconfcnur  pnrcipuum  hao, 
pouit,  ijuod  alioqui  ccifantc  collatioiic prccipuum  habcmur.  At  non 
liuiquodpnrcipuum  non  h abctur  confcrtut ,  fcd  ita  dcmttm  fiiam  habc 
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"turSunt  ifta  fiquidcm  fcparara,*»4»*rrr  juid Sc  httker*  pr+tiputem.  Qui  num  - 
quam  habuit  nccduni  habcti  is  ncquc  praecipuum  rtabcre  vel  non  habcr^ 
poteft.ncquc  conrcrrc  vcl  nonconrcrrc,quoniam  iftaomnia  pr.rfupponunt 
rem  haberi.  Qm  verb  iam  habot  is  dcmum  dicitur,  vcl  habcre  prtecipuum 
Tel  non  habcrc.vel  confejre  vel  non  conferrc :  qttoniam  alteratrum  ncccfle 
eftvtvelprarcipuumhabcatncccorrferat,  vclcontcrat  ncc  prarcipmim  ha- 
b**ar,quonim  ncutrumde  eo  dicipotdtqui  nihil  habcc  cuiufmodi  eft  filia  - 
familias cui  donatum fuerit  fiae  a  patrc.fiuc  ab  alio  quiin apatrc.Et  huic  no 
ftra:  intet-pretartoni  conucnit  adpnmc  quod  in  4././fVf*.fubiungitur,/i"  rr*i*. 
/rgr*r#,quorum  vcrborum  no  alius  elt  fcnfus  quam  (i  fcriptu  cflctquoino- 
do  pluribus  in  Lt.etd.  iM.fi  ncn  cmntm pdttrnttm  hfrtdttetem  ex  cerfcnfu  di- 
mt fi(lt,ntc  fmptt  t*  n ftmhim  d>tl*,vtl  tTifetlitfmbfeeuttt  tft ,  quia  fi  quid  /10- 
rum  tachim  eiTct  iam  locus  nullus  effe  poflet  ludicio  tamilix  crcifcundx.ai- 
iiutamen  folius  a-quitatc  poteft.  filiar  confuli  vthabeat  fibi  prarcipua^  res i 
pttte  dnnatat  quas alioqui  nullomodo  confcqui  poflct ,  oeq;  pcr  adionem 
nco^  per  rctcntKmem  vtpotc  cx  inualida  dotiationc  d.LrP»mptm^t.U.fmmiL 
tfrn/c.PcfZimc  autcm  vulgus  inrcrpretum  ea  vcrba  fic  mtcrprctatur,  finondi 
te/  tUntumtu  rrttdii«ifu.S\hilcmm  rcfcrrcpoteft  an  traditio  facta  fit  nccnc, 
camnon  magis  valc.it  tradirio  quam  donatio  facta  filiztamilias  per  patrcm 
tUSPtmp.  &:  fiuctradinoapatrefaaafitfiuenon  fit  idemfemper  ofTicium 
dcbet  cfiearhitri  ran.iliar  ercifcund  x,$c  iJcm  ius  fil:a*,vt  rcs  iftas  fibi  a  patre 
donatas  ncquccxdonationc  ncquccx  traditionc  >  lcdcx  (blaarbnri  adiudi- 
cationC  fibt  acquirat. 


E  R  R  O  R    S  E  C  V  N  D  V  S. 

De  demttene  fimplieimn  ctnfirend*  fit  md  t.^lud.im.m 
fm.Qtd.dtceiimt. 

Vamtioni  fupenori  confcqueus  ifta  cft ,  An  donatio 
fimplcx  confcratur,  dc  quadilTcnticntcs  legunus  non  ipforum 
quiticm  prudentum»fcd  noftrorum,  apud  quos  nihil  vnquam 
cerrum  cft  icntcntias.  Alij  cnim  conlercndam  eifc  putant,  alij 
ncganr.AIij  fuos  ab  emancipatis  diftingimnt ,  vt  fuis  quidem  tam  fui  quam 
emancipati  filnpliccmqlloq•,  donatione  confcrant^cmancipatis  vcro  cman- 
cipati  aut  quotics  de  matris  vcl  aui  matcrni  hcreditate  agimrlibcti  inuicem 
fibi  donationes  fimpliccs  ab  cis  parcntibu*  lactas  non  cunferant,  nili  duo- 
bns  illis  cafibus  a  Iuittniano  cxprcfHs  in  Ltllud.  io.$.i.C.dt  teUAt.  quorum 
vnus  cft,fia1ioquinccifantcdonationisfimpliciscollationc  «Iiqua  interli- 
berr-s  c.ncrgcrct  inxqualitas.  AIius  fi  donator  in  ipfo  donationis  tcmpore 
corfcre  >Ji  nrccfEtatcm  donatario  iniunxcrit.  Quar  viri  doctiflimi  Tacobi 
Cuiacj  («mt<  n:iacft  /it».i.»i/rm.«,i»p.}o.vbitanien  non erubefcit diccre  hac 
rem  tfTe  paull  >  abfbufiorcm, romflis  vt  excufationem  captct  fi  non  cartcrts 
fitisficiat,in  quancc  libi  ipfifatisfccilfc  vidcatur.  Miht  nonvfquc  ndeoab- 
finila  q-       )  clfc  vidrtur  li  cx  iuris  ratione  iplifq;  lcgum  fontibus  omniai 
vtpar  ■  ftvcflimentur.  llludennliprimujnconftituomwdnc:riiodicit,nnl- 
lura puuedcfimphcisdonayoniscoiaUuonel^  ' 
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'amilias  donitio  eollata  proponatur  iiuc  apatrc  ipfo  fiue  ab  alio  quam  a 
trc.  Ncmpc  quoniain  ca  quillio  fupponit  valerc  donationclin  nccciltri 
antcccdcns  ctun  nocntis  nullilint  qtioliutc*,  ocq;  pcr  rcrum  naturatnl 
qucat,  vt  donatio  qui  nulla  cft  conicratur.  Idq.confcnuncuro  cttamc 
quodpnccdcntccapitcdiccbaniusconfcrri  non  poilc  niii  cabona  qui 
in  dominio  &  plcno  iurc  conftrcntis,cu  alioqui  futurum  ciTct,  vt  nihil  c 
tulific  diccndusciTct  qui  non  nifi  alicna  rcm  cotuhiTct.  Atqui  donaao  £ 
filio  a  patrc  uucr  viuos  nulltus  planc  cft  momcmi ,  obftantc  vinculo  pa 
poteftaiis,quod    traditionem  impedit  &  fkipulationc  l.fittttmicipttit 
C.de  donti.  ncq;  dominium  cx  ca  priils  tilio  aonatario  quzfitum  dicipc 
ctiamft  patcr  in  ca  dccctTcnt  voliitatcqtiatu  .  act i  lint  adiudicationes  at 
bim>  f.unilii  crcifcundx  l.fiiit.i&.C.famtl.trttfe.l.i.  £.dt  inif.detiMt.idc 
ncc  li  altcnam  rcm  patcr  donaucnt  poffit  utncn  iila  vfucapi  pro  donatc 
J.i  .L).  pr»  <i<m4/.quia  quo  cafu  donator  propnam  rc  donaudo  no  potcft 
tninium  traiutcrrc ,  ncc  lutii  vfucapicndi  caufam  transfert  donandorci 
BenarruScd  ncqj  pro  bercde  vfucapiet  filius  rcm  aliena  tibi  a  patrc  dona 
tk  rraditamYcuuicam  cotpcritfcmcl  poflidcrc  pro  donato  naturalitcr ' 
patrcncc  potucrit  mutarc  libi  caufam  poficflionis  ne  quidciu  naturalts 
rurlus  cx  aliacaufa  vfucapcrc  quiin  cx  qua  pulK-dcrit  l.x.$.on»dv*lgov 
sdfin.D.pri  hered.d  vcro  ab  alio,  quam  a  patrc  tafta  donatio  fit,valct  qi 
ita  vt  ncq;  rcuocari  puiTit  a  donatorc  ntquc  nouas  lcgcs  accipcrcnon  m. 
quain  fi  in  patrcmlamiliav  cull.it. t  cifct.Scd  uo  in  ipiius  tilijiainikascui  ii 
elt  commodu,  at  in  vtilitatcm  fulius  patris,ctii  per  tiliuniiamtlas  acquu 
quicquid  filiustamilias  acqniril  ex  quacuq*,  caufa  cxtra  ca  qu{  no  acquit 
J.l.Cde  patr.potefl.  &:  cofcqitctcr  dctuniro  patrc,  in  vtitiute*  corii  omr 
ad  quo«.  patris  hcrcdius  pcruCtura  cil  /.//  dontiune.u,.C.de  cellat  Sccvac 
loci  iUiua  intcrpraarioni  &  emcndationem  qua  attulimus  capue  faper 
Itaqv  rcs  filiofanulias  don-ita  zb  alio  quxn  a  patrc,ctia(i  donatio  valcat 
magis  uir.t  acquirmir  filio,  quam  li  donationo  valcrct,fortc  tjaparrc 
taJta cifcr.  I.iuno  uto  minus-cj>  rcs  pcr  patrc  donau  filio>Gftc  poft  mo 
patrit»rilio  acquiri  p6t  pa  adiudicationca  iamtlif  crcifcudj  arbicro  £ac 
quauis  noco  magiscotcraturicd  prxctpua  rcmancat  W./.jS/i^proptcrcS 
polt  inortcpatns  acquiruturm1qnac6rcrutiir>-nequidcab  cmancipato 
deir.ii.  6J.net  r>na<$pa».\     eod.ttt.de  «.'/«/.quf  vcro  tihofainilias  tiorw 
mcl  pcr  cu  qiif  fita  tucTUt  patri  nunqua  ad  tiliu  rcdcut ,  cuiu*  ncc  vnqu; 
rut,ii  no  cxprclfo  patris  iudicio  ci  rclinquatur.  Fatcndu  igirur  cft  in  rc 
lioiamtlias  aquocunq;  donacis  njllam  dc  colbtionc  poiTc  incidcrc  que 
ncm.Quo  roagis  ntirandi  funt  illi  cV  rcprchcndcndi  %  qui  ad  huiufmoa 
nationcs  in  nIiflrarni(iascol'atas  norantuiv  cxtcnduntfcd  ctiam  coar 
quod  fcriptii  cil  a  Iultin.  in  d.l  ttlmd.ia.tn  fin.  dcfnnplici  donation«.n« 
curu  itacxpreflinidictucti)c6fcrcda.  Sic.n.  raciurstinaniicW  ridiculai 
uatur ea  iurisconftitutio  qui  cafum  vtilcm  habcre  nullu poflit-Et vcrr^ 
iu  poifc  accipi  cam  rcgulatn,docct  cxccptio  fubicifta  ibidf ..  lufhniano 
jfi»  inquii ,  btm-f-nedt  lepm  danattr  temport  dontmau ,  fnt  tndmlgrntt*  i 
fnrru.   Nauuiim  fitvccifliinuiri  ncc  pofsitncgari  donationcm  nullon 
sulloq;  cafu  valuc  quam  patcr  iihoiam.fcccrit,  mfi  taciu  ipfius  volu 
moniqicontirmctur.quis  dixcrit  patrecm  bccatdonatioafcillavcl  inir 
9  «ptUri(tvaJuutu  uidiuo  tota  rcuocarc  £r  j  arbiui9>cius  uyjcn  confcrc 
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Hrceffitttem  quam  »pfo  donationis  tempore  non  irrogaucritadiicere  poflea 
uon  pollcr  An  cui qiiodplus  cft  liccr»  qo*d  minus  etl  non  liccbit  contia  rc- 
gulam mtis.LnS  deiet  cm.t\.dereg.tur.\.:  qui  adonattonc  in  tocutn  rcccdcre 
p6t,nonpoterit  rcccdcrc  cx partcrcontra iMrugemtu. y.S.titt. vtrf.fi iptmt 
tm  iciH.D.dc  pjcl.  Reccdk.n.ex  partc  qui  donationi  pcrtectx nouain  adtiac 
Jegcm  &  conditionem,indcq;  nimirum  eft  quod  dtci  folct,pcrrcctam  dona- 
tionem  poftca non capcrc  aond\tjtonci.l^trfecltt.^.C.dtitn.<]tufuh  mod.Ldt 
Ti*tu>.  1 :  ['. dc  d#u.c:ui  1  ncq;  donatori  licct  a  pcrfccta  donattone  cx  vlla  parte 
Tc(\ki<c.l.ve!iti nttnt.6. cr ptfi.C.de  rtuoc.don.  Ad quod rcfpiciens  Iuftin.  in 
dMt&md.tn  ti.  mcrito adiectt  vcrba  tlla  tiftrt dtnsiitnuy  q»  abfut  d Q  elTcc  cum 
qui  donationc  puram  &  timpiicern  tccillctnulJo collationLs  oncrc  iniun&o» 
poltea  quafi  mutata  voJuntatc  confcrcndi  neccfsiutein  donatario  iniungcre 
cotcmporc  quo  iamalicnar  noufuarrci  lcgcmdtccrc  vcltt.Ncq;  tn  its  allcn 
tior  qui  poftrema  vcrba  illa  lcgis  Iullin.mc  rtcufmrt  etllttttnt  ex  tt  tjutd  fim 
pltx-  dtnMit  ni  tetiter  eofttttv  mfi  hmufmedi  lege,(jrc.i'\c  acciptut»  quali  Iullin. 
icnciat  Unipiiccm  quoq;  donattoncm  confcrrt  oportcrc  ,  vanutnq;  dicat  ctfe 
argumcntum  lllud  donatanj  (i  rccufct  collationc  hac  iola  ratione  cp  llmplcx 
donatio  roinime  confcratur.  Si  quid.n.vcrum  cit  in  iurc  nottro,  illud  ccrte* 
vcritsimum  cfr,iltnplicem  donationcm  non  confcrri,  cum  nihil  lit  u  alicnct 
a  voluntate  donandt  limplicitcr  &  abfolutcSquirn  li  collationis  onus  irrogc- 
tur,nifi  ab  initio  cam  lceem  habucrit  donatio.Taiuo  niinus.n.videturacce» 
pifFc  donaurius  qui  con?crt,immo  nihil  pcnittts  qui  totum  confcrt  nihilquo 
precrpuum  rctinct  ex  donattoncquod  in  dubto  crcdcndu  non  clt  congmcrc 
voluntati  donatoris,qui  donando  Dthil  altudcgtt,ntli  vclibcralitacem  cxercc 
I  incctcrisdonationib.non  fimplictbus,fcd  ob  cauiain  lactts  dtucr- 
locipfo.n.quod  factf  funt  obcaufam  appjrct,nonuin  proptcrdo 
iu  quara  proptcr  canfam  llla  factas  clic,ncc  proindc  qiucquani  hcri  co« 
na  dorutoris  volfitatc  cumcaru  cotcrcndaru  ncccisttas  donarario  trrogatur, 
llcut  ncc  inco  donattonis  itts  violatur.quadoqttidcm  116  rcuocatttrdonaciorf 
quefc6rcrtur,fedunto  minuscxdonatoris  hcrcdttatc  pcrciptttti.Itjq;  in  fpc- 
cic  d.i.vdud.tn  (i.  vanfi  quidcin  clt  argumcntu  donaunj rccufantts  collationc 
co  colore  quod  donatio  fimplcx  dc  quacotcrcnda  nihil  m  tpfo  donationis  tc 
porc  dictu  iit  no  coferatur,fed  noidco  vanfi»  quia  nicatur  falfa  iuris  propofi- 
ttone  vt  liti  puut,at  quia  mala  habcat  vcrc  propolitionis  applicationcpoft- 
qualuftin.placct  vt  hoc cafu  fimplcx  dunario  cGtcratur  ad  euiunda  intcr  li- 
bcros  injequalitatcm.  Vanuin  ergo  at gumciufi  donacarij  facit  non  ratio  ipfa 
iuris  comuiunis,fcd folac6ftituuoluliiniani,citra  qua clict  procuidubiocf- 
ficax  &  c6cludcns,titcratquculctotocotc  uporc  quodcam  preccllcratco- 
ititutioncm.  Diccs,Quona;u  igitur  cafu  lucu  habcbtt  quantC  ad  patns  hcrc- 
dicatem  llia  rcgula,qux  donationcm  (iinplicem  ncg.it  colciri  oportci  c,  fi  de 
donationc  inttliumtamiliascolljta  no  intell:gatur?NS  dotutioncm  in  ctni- 
cipatum  collaum  ab  co  cotercn .  am  cifc  ccTtum  cfl,non  utufi  ii  ipf j  crnan- 
cipatiouis  tcmporc  f.icta  iit  &cmanctpationis  cotcu.plationc  qnomodo  ficri 
olim  fcdcbat,  icdctiiti  poftcir  jiipatione  liuiplicitct  nccalia  ob  caufiun  qui 
ob  meraiu  libcraliutcui  l.vt  Ubtius-j  ,in  fi.C.dt  ctilttt.m  cdq;  vidco  inttrpre- 
tes  otnncs  comciuirc.ncc  tnjlcquoni.itn  cmancipatio  ill.i  clt  qiic  donaurM 
lmnc  CapaCCr»  fecif  talis  KCiptCI  dv  tloiuuoniSiOf  c«jI1  ttionis  ^quius  coiur» 
emancipaios  m  ldinoroduCta  cic ,  vtcodcm  iurc  libcri  omncs  cenfcautur* 
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quo  ft  cmancipatio  nulla  lacta  cfict ,  vc  ns.qut  io  familia  retcnti  fum,  pi 
emancipatto,  qux  ncc  ipti  cmancipaco  rtocct.  Atq;  hoc  ccttc  efUquod  c 
cilan  tacic  hanc  qurltionetn.non  quidcm  tntcrpi  ctibus  qui  dc  fiuiphc; 
nationc  ptr  pacrcm  tiliofamihas  tacta  tic  tractant  qtuii  poflit  in  cam  ca 
«iubitatto  an  confcrcnda  lir  nccnc,(cd  lisomnibus  qui  fciunt  &  nobifcu 
tiunt  adco  non  valcrc  donationcm  quam  patcr  riliofamilias  fcccrit ,  vt 
dia  poflitcam  conterridcbcrc,  ncct;  conicrri  non  dcbcre.Illud  crgo  v 
fvipcrcft  quod  dicamus  ,  multum  rcfcrrc  an  cmacipatus  confcrrc  dcbca 
hcrcdi,an  tratrt  cnain  cmancipato.Cum  fuo  hcrcdi  confcrt,id  obunct  t 
modo  dtximut ,  donacioncm  quoq;  ftmpliccm  jb  cnuucipato  confcrt 
bcreiiuam  a  patre  poft  cmancipationcm  acccpcrit.nc  altoqui  fiat  iniuri 
hcrvdi,qui  bonaill.i  frairi  cmancipato  donaummc  reperirct  in  hcrec 
patns  fi  donata  non  fuillent.Ncc  enim  poflis  dicerc ctiam  co  cafu  quo 
1 1  u  m  fa  m  i  h  as ea donatio  collata  cfier  pertnde  futurum  ,  vt  cas  rcs  prax 
habcrc  dcberet  dotiatarius  nfficio  arbitn  femiltat  crcifcuncUe.  Id  namq; 
diaretur  fi  incadcm  volumatcpaterdcccfliilct,  quod  ipfum  tamc  an  C 
rus  fuent  uon  aito  calu  fciri  potcii  qium  cum  fecit.  Na  ctfi  donationc 
iihunt  cmancipatum  collatam  non  rcuocaucnt  ,cx  co  umen  coictur 
luniaus  (umi  116  potc!t,quali  rcuocatain  nolucrir,  qui  rcuocare  no  poti 
tamctli  vokiilfct.  Proir.dc  (i  ettg  illa  qua:  lilius  emancipatus  aliuodc  qu 
patrc  acquifuiit  tratxi  m  famtlia  retcnto  contcrrc  cogttur ,  quanto  magi 
i\:\x  cx  donationc  acccpit  a  patrc,  &  ex  bonis  patris?  quomodoctiim  C 
cius  argumcntatur.  Lt.au  hunc  calum  pertmct  fanc  quod  dc  uiniubn  d 
tiombus  qua;apac4'.-infilium  cmancipatum  tacns  confcrcndis  fcriptu 
m  d.l.vi  likrru^  vt  ptobant  \  erba  illi  ,/iue  fmi  turitftut  tnpHtftdtt  nnftx 
quar  oftcndunt  tractari  cum  calum  quo  nuu  fcli  lint  c:tiancipati,fcdcti 
quos  cootct  rc  vcl  quib.  conterri  oportcat.  Nam  li  no  mft  mter  cmanct 
rci  agatur,  quar  altctadiftinctionis  noflnrpars  «V,  nulla  plane  rariofii 
its  fiuc  tVquitatts  faccrc potcft ,  wdonatioucm  limplicein  cmanctpa 
aiancipato  cunLrrctcncatur,  n  n  magis  quam  fi  matc-r  intiliuni  vc 
inatcrnus  m  ncpotcm  cotuhfiu  donarionem  dcfunctoiam  donatarij  | 
aliccrvc cthao  donatario  fui  iurts.  r  .:  b  j,  diucrfitatis  eft.quu  mtilco 
1  abilior  cit  collatio  quz  fuis  hcredtb.  tit,  quam  quxiit  cmancipatis,q< 
facit  quodainod  >  uuuriam  fuo  hcrcdi  cmancipatus  /ciira  fucccdtt  iurc 
torio>autTcrtq;  partcm  hcreditat  s  ci  qui  iure  ctuili  totutn  erat  habitun 
licontcrat  Ctiam  fua  omnta  vndccunq;  quxiita/li.D.d/  ttSmt  .ioH.Lui 
enuf.htred.  Quod  non  (imilttcr  cuciiic  ium  cmancipati  foh  fucccdunt 
talu  fola  ratioucita?  volunutis  pi  rl.  .i:a  oc  cuius  bottis  agitur  mducit: 
utcm  collationis ,  &  Conicqucntcr  quod  id  ca  tanrutn  bona  qiiar  prc 
iunt  ab  codcmdonatorc  cui  porro  tacira  volunuti  coniicicnda;  locus  n 
rchnquiturcum  donatio  iimplcx  tuit,vt  iam  diximus.Nec  eft  quodqu 
( 1;  [uirin.in  dd.tU»d.$. i.Ioqut  gcnctahter  de  donationib.  a  patrc  tacti: 
nnainq,  iorc  iUain  rcltricrioncm  li  confitttitio  t;cncraliter  &  indiftin£ 
q . ic .  1  -  coarctctur  non  tantum  ad  donationcs  coilatas  in  cmancipatos^ 
hs  usquar  tn  tiiiostamilus  culLta-  fucrint,(cd  ad  eac  etia.quar  tratrib.ci 
cjp.it: s  contcrcniiac  lint  non  fuis.Na  quod  ad  pnmam  t cftrictionem  an 
iam  prob.iuunus  non  dc  ahis  donatiomb.accipi  lcgcm  pofic,  quam  qu 
JkariccV  pcr  iiuaa  acquiratur  donauxio  j d  t]tioido;iatur,quod  donauor 


DECAD.  XL  E  R  R  O  R   ItL  7jT 

filiofamilias  feftis  non  ccnucnir,nccplaufibilior  vlla  eft  inrerprctatio  quam 
quar  habilcs.vt  loquuntut,tcrminos  prarfupponir.vulg.  t.adtgtrt.  ymm- 
tns.DM  tnr.p*trt>Tt.l.i.f.vlt."D.Md  sC-Ttrtyll.  Quod  ad  (ccundain  vcto  rc- 

firtdiionem  fpcftat  nc  cut  durior  tlla  vidcacur  ,  oblcruarc  is  dcbct  Iuitinia- 
nnm  non  dc  us  folis  donationibus  agcrc  quar  a  patnbus  profcctx  (int,fcd  dc 
illis  etiam  quj  a  matrc  itcniq;  ab  auo  fiucpatcrno  fiuc  inatcrno,ncc  ita  gc- 
ncralrtcr  loqui  vt  omncs  cafus  comprchcndat,  m  quibus  donatioper  patrc 
filio  cmar.cipato  fa&a  ripcriarur.fcd  potitts  ita  vt  cos  tantiim  ia  quib.dona- 
tio  apatrefaiia  filioemancipatopoffit  vidcti  fimilis ci,qi:e_  vcl  amatrc  vel 
ab  auo  matcmo  tacia  effet,  ac  proindc  in  quib.  non  fuo  hcrcdi  confcrcndu 
fltjfcd  en<ancipato>Qitandonccmatcr,ncc  auusmaternusfuum  hiredcm  hi- 
bcrc  polTunt  /  4  i.jdtt/tAmrnt*.  D.  it  boner.  pejf.  eontr.  trtb.  Qjotics  cnim 
plurib.cilibus  mnctis  alicjuid  generalc  fubiicitur,quod  varias  i.itcrprttano- 
ncs  rccipcrc p'j(Iit,  ea  potiffimuin  intcrpretatio capicndacu  ,  qux  omnibu* 
ofibus  xquc,  cVfvtaiitnO  vniiormitcrconucniat:  non  quar  diuerfimodc  ac 
dtirfbrtiitter  Vulg.  '■  i-»m  htt  ttere.d}.  D.de  v»lg.  &  pupi!I.fub/lit.h.t  vei  6  vcrba 
illa  conltitutfonl<,J>»fiMW  huiufmoiii  ttrtdrru,  nihil  aiiud  vrgcnt  nifi  vtcafus 
aliqi;is<iiri  p^f  ;t ,  in  qno  j  1  Isir  ca  confiitutio  libi  locuni  vindicarc:ctiam 
quanrum  j  :  d>  ■  .-,rt  a  patrc  pr<  >tfCtas :  Is  autem  cafus  fratim  occuxnt  in 
doparior.ib- ^  V  >  liaris  i  rarreincaiancipatum ,  8t  cmancipato  contcrcn- 
di*.  Ncc  ;  1  nt\\.nn\m  t.fiemAnttpmt.y.C.dt  tellM.  cnuncipatos  mtcr  fe 
non  coMtcrre.  I  !  cnim  vcium  cft  in  us  quc;  aliudcquama  parrc  habucrunr, 
lion  ctiam  (i  qi.id  cx  caufa  donaticnts  ob  ca.i£un  a  parrc  acccpcnnt  vt  con- 
iratcv  l.jf.ted.  vbi  fcriptum  cft  iani  olim  ita  t:is  fuiifc  vtfitiacmancipata 
«tiamdotcm  profecfitiam  cinancipatisconfcrrctcncrcnir.  Cumergodos 
etiamafiliaemancipau  conleratur  licct  nonarquc  dcbticritcontcin  dona- 
tio  fimplcx  a  patrc  quoque  facta  voluit  tamcn  Iultinianus  contcrn  cam  hoc 
cafu  ad  ciutandum  inarqualitatcm. 


ERROR  TERTIVS. 

Dt  ftnttntU  Itg.  donstients.  15.  Ctd.  dt  donst.  tnt.  vtr.  <jr  vxtr. 

Vptrest  vnus  a  nobutollcndus  fcrrpulus  qucm  initcit 
lcicalianoualuftiniani  in  Ug.danstientt  <juAip*»tntti.s.^.dt 
dinst.inttrvir.r*rvxtr.  qua  fadum  cft  vcdor.ationcs  fiuciutcr 
viruni  &:  vxorctu  factar  fiuc  a  patxibus  in  hltastaiiiihai  colLitx 
quas  iurc  ciuili  ncc  olim  vjluificncc  hodic  valcrc  ccnum cft, 
non  tanram  confirmcntur  filcntio  &  mortc  donatoris  quod  iainanteain 
vrnfq;  obrincbatd./.i.Cif  ineff.donAt.lfi  n$n  vtrttm.it.  C.  dt  dtn*i.  itu.w. 
&  vxer.Uitm  dt  bonis.n.C.dt  donAt.cr  ApudTAulu.li.^.ftnt.iu.w.  dtdtntu. 
f.pAtir.  [quamuis  Cuiacius  id  coru  locum  contra  fentiat  &:  malc  rcquircns 
Ifccialciii  confirmationcm  quam  non  rcquiruiu  I  1  pp.in  l.filu.&.Qtd.fMB. 
grctfc.ntf  Ttultu  in  d.ffM>.~\k&  ctiam  ita  cotinrnientur,vt  ad  tcu  pus  quo 
fa.rx  fucrint  rctrotrahantur,  id  cft ,  ex  quo  tcporc  tactf  fucnnt  iam  indc  va- 
luiffc  vidcantur ,  fi  niodo  vcl  n<jn  cxccdant  legitimam  quantitatcm  vclquac 
cxccdunt  aclis  fucrint  iullnuat^.   Huic  cnim  confbtutioni  videtur  corifc- 
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qucns,%t  hodic donationcs  huiulmodi  ttiam  confcunttir  tanquam  ccilic 

raticnc  illa  qi;j  olim  collationc  q  fu  um  inipt dicbat.  1  Jco  najnau^BB 
fcnbantr.r ,  %i .!;  .i.i.i:s,quoJ  iiuu  mii  pof;  inortem  patris  acquirercntur.. 
lii.Jic  liiii  uick  ab  ipf..'cmjv.rc  qu<>  I.i  ;c  mnt  acq.utltc  inttUiguntdf.Qt 
cr^o  iir.pcdit  quotmnus  pcnndc  tonicranrurctiam  qucin  lihoiauiiluutt 
larx  fucrunt  acfi  in  cmancipatos collata:  cfleiit,  tanquam  quxintcr  viuos. 
ctc;  vidcantur  ncc  vhimarum  wluntauu  .1  lure  cciilcantur.Sic  cniinncjnni 
lo$  cst  rccciitioribiu  vidcoratiocinaii  intcrqtus  AnJrcani  Fachincura 
rum  fant  Ji!i«;tniciii  tV  puC^t.scc.ixiiLC.tontroinrf.cAp.o^.  Vcrumrcfpc 
dcndumcftcamfcmpcrdurartiationci.i  quc  collationcm  iiv.pcdiat  <ju 
quamuis  h{  Jcnaiiorts  ictrrtraliaiitir  tx  quo  tcmporc  connrroatjtB 
non  tamcn  cor.lir.nrnTi  rnilimortc  in  coq;  naturam  rctincnt  vltimaiut 
huiUtunii  cjuaruui  piTrouspropritim,  hoc  cft,vtnon  vcniantincolllt 
ncm  ncc  magii  ab  MtcRato  cjua.n  cx  tt'ftan;cnto,cjuouiain  qui  ctiank 
cium  patris  n  tiuiMu  c  .n .p!ws  nanciftitur  quim  patcr  ci  cfcdit  cogcoi 
non  cft  jd collatior.tu:  tu  .  quod  cx  ittdicio  habct  I.i.§.vtl  nuxt*t.D. 
ctiUt.l.it  pAt:t.io.!.fitiam.i6.  Ctcd.T-i  ratio  tft  quia  quod  adquuiturcx 
tima  voluntatc  non  acquiritur  mli  pofl  mortcm  cius  cuius  vlmna  volun 
futt  cum  pritis  l!r,\ t  v  luntas illa  vltima  conlirinata fit  quam,vtaea <f> 
qiiam  acqu.rariir.  Atqui  non  coniirn.atur  nili  incitc.  lam  autem  Iffiu». 
Ktinus  ci  qugpcft  iiiottcui  pjtnsfaniilias  accjuiruntur  non  confcrri^ 
itm*m.6M*tt  tmanapatt.^.^.ead.  Ncc  faiK  licn  potcft»vtcoJcniuifb> 
cV,  acquiratur  alujiuJ  cx  J.  iwtionccV  oncri  c  Jlationis  fubiiciiwi i ou 
nktncji  «J  confcit.ir alicratur  hoc  ipfo  quodcoiiiiiiiiniatur.  Etcnicui 
moJnm  Llcmus  Jitcrt  ro  alicn.iri  kI  quoudaturcalt^c,  vt  ftatimrccic 
u.t.l.juific foluti.\y.'D.dt folut.Wi  ntq;  adcjuin  dici  poilct  i J  quoditaao] 
rcrctur-,  \t  ol>  lnc  ipfuiii  quod  aJquircrctt.rcollationis  oncri  obligut 
lu.y,  (j  fubtiliiis  in'picias  m.lhiui  mltans  cft  in  quo  pofsitclTc  locus,uoft 
carn  colhtiom  lcd  ncq;qua.llioni  dccollationc  rtrum  apatre  fflofinij 
donatarum.  Nanitorn  qw  »;;  ciim  cmJirniantur  mortcearumdoiruiMit 
incnnon  ptius  adquiritttt  li!i  iqtiaui  aibitcr  lamibecrciicundtcaspR 
piiasaiiiiiiiicjutrit  lccutt.s  j.atris  vc.!.  i  t.-tcm.  Adiudacatio  cnim  modus 
>am  olim  transfcrtnJi  dumimj  iurc  Q^iritium  vt  Vlpianus  rctnt  * 
X  ]  X.  de  ttqmfit.rtr.  cfiq;  hcc  cafu  r.ccclfirius  aJ  Jominium  tranferfc 
m  Jonatantim  nuncalcgiSpottlt.trc  <-\<  iru.aliJitatcm  Jonationis.  Pt* 
Itcra  autcm  qucftio  cft  an  rcs  donatfhli.  .r.nnihas  confcrri  dcbcantpJkk 
iucrint  ti  acquiiitzicuinalicr.x  rci  iollatio  ridicula  (irncdummanis-  i 
fuscum  arbitri  fainilia-  trcifcur.dtj- taJc  cifficiurn  cflcdcbcatjVtrcslftasf 
famih.is  donatas  ci  non  aliicr  '  itidtcct,  cj-.iam  vt  prarcipuas  habcat  [3i> 
ad  quid  pmdcflct  adiudicatiot 1  nc.n  riotcft  ficri  >tpoft  ciufmodi  adiuc 
tionem  rupcrfitquxftio,  AtcoUtno.  ctbn  ftnt  iftacontradidtoria  ,  vtc 
quis  prarcipuum  habtat  confcrrc  tcncatun  prirfcnim  ciiin  &  adiudicat 
confcrcndi  ncccflitasprofkifcatur  crcfficio  ciufJcm  arbitri  feqnenl 
vno  iudiciu  patri$,in  ahocdictum  prartoris.  Pugnarctcnimfuumarbi 
cVrtsiirasdonatas  adtudiv-aretfilio  prarcipuas  quod  faccre  dcbct.  /.A^ 
(.ftm.  trtife.  Sc  tamcn  cafdcm  a  filio  anircrti  iubcrct  fiue  in  ipfaadiuc 
tionis  formula  quodcflct  ftultius  liucpoft  adiudicationcm.  Scra  igtttrr 
kttoms  pctitio  clt  poltquam  aibitcr  filio  res  iitas  unquam  pracipuaJ 1 
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dicauit  vt  in  fimili  ratiocinatur.IC  in  l.i.§.decret*ltt.D ,de fucceff.ediU.^xo- 

indefatcndum  cftnonfolum  rcs  filiofamilias  donatas  non  confvrri  pofle 
aut  dobere.  Scil  ncq;  tempus  vllum  cflc  in  qtio  rchnquatur  locus  qjxftioni, 
An  debeant  conferri  necne.Ncq;  quod  huiufmodi  donationes  liodie  retro. 
trahantur  fcicit  vtcomagit  vidcri  debcant  inccrviuo»  cii-.r.  infpicicndtim  fit 
tcmpus  quo  confirmantur  &  a  quo  non  ad  q3od  rctrotrahuntur.  l.tn  morrtt. 
ii.iunclfl.ntn  vtdetnr.ji.D.dt  mort.tjtuf.dtnMt.  Alioqui  pcrindc  infcra?  do- 
nationeiintcrvirum&vxorcm  hodic  valercaciamolim  valuiflc  iurc  do- 
nationum  intcr  viuos,  quandoquidem  cVr  hodieictrotrahuntur  &  iam  olim 
retrotrahcbsntur  ad  idtcpusquofactxeflcnr  t.fi  mortitc*nfa.  40.  D.eod.t. 
cmm pMter.^y.f.psier filuSD.de ler*t.i.\  \  qutb.locis  appjttt  ncn  tanttun  in 
donationib.a  coniuge  coniugifa£tis,fcd  in  iis  quz  \  pntrcin  rUtumfamilur 
collatc  cfsct  iam  olim  hoc  ias  obrinuiflc,<iriI.fi  (pcciali  vr.|unr.itc  confirmacc 
cflent,nccin  eo  quidquam  noiii  Itifliniamtm  conlhtutfle  m  «fV.doiiationcs, 
fcd  m  hoc  tantiim  vt  ius  illud  vetus  non  alitcr  locutn  habcatquam  lidona- 
tiovcl  non  exccd.it  lcgirimam  quantitatcm  vcl  quzcxccdit  actis  infmuata 
rcpcnaturmifi  no  tatum  (ilcntio  fed  ctiam  (pcctali  voluncate  cotirmata  pro- 
ponanir:quo  folo  cafu  etiamli  ea  quantitatc  cxccdant  ncc  infinuatz  (int  do-. 
mttoncspatttur  luflinianus.vt  nihilomiriu'«  valcant  lcd  ir*  tamcn  ,  vtnore- 
tretrthanturqunmodo  antcafcd  cx  ipfb  tantiim  dic  conrirmationii  valeant 
qu*  valcrentcxdiccollvionis  fi  ius  vctus  fetuarctui.Factt  etia.n  ius  nouum 
caconthtutio  in  hocquod  tollit  diftinctiooem  illam  turis  vctcris,  An  dc  e.t 
re ageretur  qu.r  cflctiurlsan  dcca  quz  eflct  facti,  quonia  in  iis  cantum  quz 
1  UMfrinT  n  1 1  ii  ctiam  in  iis  quz  facti  potcrjtrctrotrahi  cmtirmatio.  i.  tjut- 
iiSmTf.f  .\SD.de  ture  roiirifV.Iufltnianus  cnim  ca*  fblan  difhnctioncsferuari 
vult^piasca  confhtutioneinducit ,  An  donatio  cxccdat  fummam  lcgitimac 
necncvt  ti  non  cxccdatius  antiquum  lerucrur  ,  lin  cxccd.u  non  vaJc.it  riii 
fpccialiter  confirmarafit.  Hzccniin  fccundadilhiictio  eft,An  donatio  qi-r 
•exccdit fpecialitcr  confirmata  lit  ne" cnc ,  vr fpcciahter  mnfirmata  valcat  le  J 
ex  dic  confirmationis  tantum  fpecialitcr  vcrb  uon  conlirmata  non  va- 
lcat  ne  quidem  cx  dic  mortis  ,  cum  tamcn  olim  valcrct  vtpotc  quz  fil- 
tem  ex  co  dic  pct  likrntium  &  mortcm  donatoris  confirmata  intclligc- 
rctur.    Et  cx  hac  fecundrt  difbnctionc  nafcitiirquoqucrcrtiaqiiantumad 
hoc,  vt  donatio  retrotrahatur.    Nam  circa  illam  quzflioncm»  An  huiuf- 
modi  donatio  confirmata  fctrotrahtvtur  duplicem  quoquc  diltincho- 
netn  adhibcri  vult  Iufiimanus»  priorcm  illam  vtrum  fpcctaSjtcr  confir- 
mata  lit  an  (ilcntio  tantum  &  mortc  donatoris  :    Altcram  vtrum  quz 
fpecialitcr  contirmata  eft  qttalitatcui  legitunamcxccdat  aanon  :  Vt  qu.e 
filcntto  ,  &  mortc  donatoris  tantum  confirmata  fuit  nunquam  rctro- 
trahatur  ctiamli  non  cxccdat ,  ncc  (i  fucrit  inlinuata  ,  quonrodonccolim 
rctrotrahebatttr  vt  puto  :   quz  vero  (pcciali  voluntatc  confirmata  cft, 
rctroerahi  quidcm  pofllt  ,  vt  ohm  at  non  iiuliltinctc  quom<>do  an-  ' 
tca  fcd  cum  aha  ilia  difl mcrionc  ,  fi  vcl  quantiutcm  lcgitimam  non  c\-- 
ccdat  vcl  qit.c  cxccdit  f  crtt  lnfinuata.     ltaqnc  <i  bcnc  infpicias  nih*4 
ca  conltitutumc  fccit  lultinianus  ad  ampliandtim  ius  huiuftr.odi  dona- 
tionuii.,led  pottus  rcliruixit  carum  tauorem.Rcfpiciais  adcam  conftitutio- 
nem  quam  idcm  Iulbnianus  fcccrat  dcdonatiombus  qu*  fummam  quin- 
gcntoruua  folidoruni  cxccdcicntinfmuaudts  t.ftnttmiu.i,tf.  Ctd.dt  dottdt. 
-     i  DBB  iiaj 
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Cuius  ifta  W luti  appcn dix  quxdi  cft.  Quod  cum  ita lit  no  uiti ridiculc  pc 
iis  diccrc  icfcri  cas  hodic  lurc  donationu  intcr  viuos  fi  ia  olim  no  cclcbat 
ncc  magis  ca<  qux  fpuiali  iudicio  cohnnjre  &  infinuata:  fut  qui.it cjtcr. 
lutinuJtio  «.nun  i  .uii  its  iuris  t:oi>i  rtibuit  fcd  vctus  tantumcytcTuatqu. 
ahnqtu  cadcin  cotiuututione  tolieictur  li  inlinuatarnon  cllcnt.  Ncccon 
ntts  ctiam  hodic  vcruitt  cft  donatiuncin  a  patrc  in  fiiiumramilias  collati 
non  ta.n  dotutioncm  cllc  qium  donatioms  dcftinauoncm  >  vt  loquitur  t 
cUm  dt  bwu.v.C.dt  deHMi.Qtu) d  ilc  Jonatiombus  intcrconiugcsrachi 
quc  dicidcbcrc  ccrruin  cft  (1  non  mortis  caufa  fcd  intcr  viuosfaclr£ 
nuianon  alitcr  vak-rc  poflunt  quantumcuitquc  ,  aciis  iiilinuatequautl»' 
ktiinatotis  tilcntio  &  mortccontirmau:  tint  cxorationc  Scucri  dcquain 
iiun  bicfittttu.  ;t.  D.  dt  donMt.mt.vtr.rjr  vx.  vcl  fpccialt  volunutc,  quatv 
luntas  non  intcrvtiu  scllcpotctt  ,  fcdvtftt  vltima  Sc  unquaniataoriei 
ncta  prorfus  ncccllc  cft.  Siquidcm  quar  ratio  lmpcdit  donauoncm  quaiu 
bct  intcr  viuos  cadcm  impcdit  quoqv  nc  intcr  viuos  conftrrnari  poCsit.  14 
autcm  loquor  dcdonationibus  tactis  tntcr  comugcs  non  mortisuuia:  ou 
niam  ommum  mortis  cjuia  donattonum  ius  comntunc  illud  cft,vt  quauv 
non  vidcaiittir  pcrtectenili  mortedonatoris,  fcaitatamcn  quanuciainq 
mortcad  idtcmpusquo  tacta:  funtrcducantur  nectninus  queintetvin 
&  vxorcmqvjainquc  mtcrcctcrostactzfunt  d.i.fi  mortu  t*»ft.  40.D. 
mort.cait/.denat.  Licct  in  co  dctcrioriscoiiditionis  (it  donatio  a  coniqgf* 
cta  ctiam  morus  caufa  quod  nunquam  ita  poteft  illa  ficti  vtdoininwmt 
donatg  ftatim  &  vtuoaiihucdonatorc  traitstcratur  iftdtnttum.  13. t*fv 
tum  dnab.  practd.  D.  dt  d0m0t.ini.v1r.  vx«r.quod  in  cctcris  mcru»c*i 
doiutionibus  ,  id  cft,  n.tcr  tctcros  faCfts  diucrfum  cll  quc  lkitpab 
tta  ricri  vtdominium  noii  nilt  tccuta  mortcdonatario  acquiraturifowai 
mcncuamita  ,  vt  111  donatanum  ftauiu  dominium  transfcrarur.  /•  1.  D> 
mert.  cahC.  doutt.  Tndc  ctt  quod  dici  folct  cumqui  mortisuufadoM 
poifccx  pccnitcittta  vel  condiclioncin  habcrcvcl  vtilcm  aCtiontm./.' 
mortu.i,  i.tod.Kcc  cnim  condictionem  alius  habcrc  poteft  qtiam  qui dot 
niiscifcdcfiitctim  ncmo  reindum  condicatnili  i(\xtcJ,vi/.D.vfufr.  f 
md.t»u.t.\.T>.dt  t»nd'iLfi*ri Xxtimcn  quts  idcisco  dixcrit donationcs cti 
taufa  mortis  ccnfcri  uirc  donjtionum  intcrviuos  ctum  cx  quibusdoe 
inum  ftatim  tranflatum  tuit?  Quanto  minus  ce  cx  qmbus  doiiitniumfa 
tranflatutn  non  (ittamctfi  retrotrahatur  ?  GAicr.ilitcrliquidcm  vcrum 
donationcs  caufa  mortis  licct  aliqm  !  iubcant  cx  iure  contracluuniipropr 
tamen  accedcrc  ad  naturam  vltimarum  voluntatum  legatifquc  migu  4« 
contraftibuscomparari  oportcrc./.iZiW,  $7. D.dt  dtndt.ttiif.mtrtJ.vh' C 
tfW.Quod  ti  donationcs  caufamorus  nunquatn  cenfentur  iuredonatiooi 
intcr  viuos  licct  rctrotrahantur  ne  tum  quidcm  ciiin  doinintum  ex 
ftatim  tranflatum  fuit  planc  non  video  quonam  rnris  colorc  potlkt  i 
fcndi  donationem  i  patre  in  tiliumfamilias  collatam  ob  idlblumdcb 
ccnfcri  iurc  doiutionis  inter  viuas  quod  ciun  fpcctali  voluntatc  connnn 
cflincc  fummam  legiumam  cxccdit  rcrrorrahitur  ad  id  tcmpus,  quo  ttut 
rerpofita,iiuc  dicas  rcrroaclioncm  iftam  cxnoua  lege  luftinuni  inducl 
a(Tc>quodnon  puto  verum.iiue  quod  probabtlius  clt,  iam  olim  itaiusfui 
vt  ad  dicm  contractus  retrotrahi  dcbcrct  donauo»  co  nimirum  cafuq 
fycuali  volunutc  iuiila  amiirmata.. 
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( ia  tmtti  caf»  fuecefam'  t»ttf!*tittti*mf*  Rit 
udumt  -Adl.a pstrt  io.& i.jiium.«,.CM  twat. 

I  Li  v  s  aliorum  errot  a  nobis  confuundus  cft  qui  in  qucftione  illa 
quam  tractauimus  in  preccdciit.t>us,De  rtmplici  don.  tiotie  inter 
viuos  facta  vtrum  conicrcnda  frt  nccnc,  vt  ic  cuoiuant  cx  d.l. pt~ 
m/'>M  fin.C.de ttiiat.vbi  apcttiffiuif fcnptum  clt  donatione"  fi.r.-. 
plicem&  mtcrvuiosraotainnonaiticrconterri  qtiam  rt  huiufiuodi  icgcm 
donacorrcmpotc  donationisindtngenti.T  iax  unpoloeMt  ,nou.ttii  inducunt 
opmionem  vt  fcparaiula  ftt  liac  in  rc  caula  tcftati  a  caufaintcft.iti,tS:  ab  intc- 
futo  quidcm  confcratur  rtmplcxdonatto.t.r.to  autcm  ttrtaincnto  quod  ptr 
cjucrelam  inofficiofi  tcftameti  poftcarcfciiliim  licnon  confcratur,  nili  cam 
hbcraliuti  fuai  Icgerrrteftator  dixcrit:atq,  iucoaicbntad  hunccafum  quod 
um  gencrahtcr  fcriptum  cft  in  d.Lpttmlt.nec  mmus  tamcn  in  co  pcrl t.tnt,vt 
nusiniilalegcdefimplicidonationclocju.itur^nuz  ctiam  inirtium- 
i  fucrit  j  patrc  collata,qu6dquamquam  ipfo  uirc  non  valc.tt,  ncc  mft 
onnrmetur,tamen  non  nm  lcgati  aut  fidcicommifll  &  vlcima:  volu- 
tattsnaturam  habcat  quam  donationis  intcr  viuos,  poft  lulfiniani  conftini- 
tioncrn  in  Ld»navmtj.iyC.dt  dtnat.ini.vtr.tjr  t-xer.qux  fccit  vt  ad  cC  dicm 
i]uo  racta  cit  rctrotrahatur.Quam  rationcm  ex  ijs  quf  fupcriorc  tapitc  dixi- 
mus  fatisrcicdam  dTe  arbitramur>probatumq;longe  aliam  fuiifc  Iiiftiniant 
mcntem  qulm  vulgo  cxiftimctur.  Cui  confcques  eit.vt  qui  alum  rationcro 
non  babcnt  cur  dicat  fimpliccm  donationcm  liliotamilias  a  patrc  fact.nn  ab 
intcftato  confcrcndam  cllc ,  nifi  quod  donationis  inicr  viuos  iurc  Ccn/catUX 
poft  fupradittam  Iuftiniani  conftimtionem,  nuncmanus  dare  dcbcant.tan- 
quam  qui  nulla  penitus  rationedecertent.Si  enim  huiufmodi  donatio  vale- 
re  non  poteft  nili  vltimx  volunutis  lurc ,  quod  certc  vcriflimum  eft  fi  quid 
in  iure  noftro  vcrurn,rclinquitur  vt  bona  ex  huiufmodi  donatione  acquifiu, 
iromunia  fint  ab  onere  coilationis ,  vt  &  alia  quarcumq*,  poft  moncm  patris 
quxrtta  vndccumque  tandem  obucncrint,  vt probauimus  ex  /.  ta  dtmitm.6. 
tj;  i.ntc cmanctpttt.u.C.dc  ttUat.hi namquc fola confcruntur.que cotcrcns 
babuit  temporc mortis  cius  de  cuius  fdcccHionc  tractaretur  Lx.C.fivt  tmifl. 
htrtd.Li.tjr ttt.tu.DJU ttUat,  Quamquam non  vidco,quarnam  fitiihi c«n- 
fccutio,vt  idco  debcat  conferri  donatio  facu  rtlio  pcr  patreni.quod  ccnfcn- 
da  ik  mre  donationis  inter  viuos.  Nam  immo  ver6  tanto  n.inus  confercnda 
eft,qu.mto  ccraus  donatio  intcr  viuos  dici  potdt>cikm  ea  fitvolumasdona- 
tu,vt  Iibcraluatcm  cxerceat  in  donaurium,qui  umen  fi  conferre  cogcrcturj 
hoc  ipfo  donationis  emohimentum  amitteret.Ide6quc  iuris  rcgula  tft,Do. 
nationcm  fimpliccm  non  conferri,  nifidonator  ipfo  donationis  temporc  id. 
nominatim  iulicrit d.l.ptnuli.  Fateor in  donationc rtmphci facta intcr  viuos 
non  PorTc  impcdiri  collationem  ea  ratione ,  quod  bona  poft  tnortem  parris 
qnzlita  nonconferaxitur.Nihilqucaliud  poiics  condudcTc,  tamctfi  millies 
probares  donationcVhanciure  donationis  intcr  viuos  dcfcndcndam  dfe:  nec 
ideo  facies,vtix>  ali*  ratio  fi  cque  prohibcatcollattont,  Ncpc  <p  non  magis 
tionatso  intcr  viuos  c6fcratur>cjuan)  qu;  funt  quertta poft niuttc .ScduUadi*» 
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IHn&io  longc  mipvobabilior  cft',  quatn  ifti  comminifcunmrdc  donation» 
uinplici  contcrt  nda  ab  intcftuo  quidcm  ,  at  no  nttcftametoruptopercroe 
rcltm  m ofliciofi.  An  noneniinfucccditar  ab  inteftaro,  cum  tcftaintntun 
ruptu  eft  pcr  qucrcUinr7.ri'T4.i4./.w«r#r  dtttdtnt.  io.d#]ii*t)^»4fc  Aarq»» 
rctcrt  lit  icccilcrK  quis  ltiteftatiitabinicioan  ex  pofttacto  vt  eo magiitm 
niinuuc  J.bcacclfc  locus  colluioni An  non  pugnathxc  difttnctio  «n 
toto  turc  vcccrc,  cuius  tomia  illa  crat  vt  cx  tcftamcnto  quidem  validocclu, 
ret  collitio>ab  intclhito  vo.-ooinnitnodolocuhabcrct!  Li.C.ttd.tu.it ai 
1  ioccnun  poi.fliiiiu  n  cit  quod  Iuftmianus  mnouauit  tfouett.iS.dtmttf.t 
fewtif.).i::itd.vt  hodiccoliattoni  L>ciis  lir,  tiam  foctotcftamcntomfiproht 
bita  iit  coftlti  > .  CUffioUtU  noocftct  loctis  niii  tcftator  noninartmtdprzcc 
pi(I.t.Ai.£'.r*<i.  Nc  npc  q:ita  rcfpcxit  Iuftintanut  ad arqualitateni  interltbc 
rosquanttim  ricri  p  >flitconfcruand.i:n  omnicafu  cuamcxtcllainciittscda 
tamcnpi  et  >roli.nmhtl  alitid  curarct  ntli  ncqua  libcris  m  potcltatcrctctt 
tisiicrctiniuria  ptfrcmancipatos  fucccdcntcs  iurc  prxtorto  liuc  pcr  contr 
tabulas  iiac  pcr  bonorum  poilcflionc  vnde  libtn,  qug  porro  iniuria nulliel 
ciun  enMncipat us  aut  etiainiuus  cxtcitamcto  confccjuitur  campartcniqa 
tcftator  tpfc  voluit  aJ  cum  pcttinerc.  Nam  Sc  pcilona  proriut  cxtrancaau; 
noncllct  cx  libcris,taiuu!idcm  li  tuilfet  mftituta,  confcqucrctur.  Inquoti 
nicn  illa  incuni;  hxiitatio ,  quod  ctiam  ab  inteftato  raciis  codicillu  n  nihi 
aliud  pctatui  n:li  quod  cidKiliis  rchctuincft  xquc  ccifat  collatto  '•*^r* 
li.l  filmm.\C'.C.  tud.  cadcin  prorlustationc ,  quianuliam  ioiuriamlfimu- 
CCIC  vidcn  pofltt  lilius  liitc  luus  liuc  cmancipatus  qui  nihil  conlcqiutut R* 
cx patris yO I untatc.  Tain  autCru  voluntas  patrisclt  ca  qnamdcclarauitcociL 
ciliis  quam  qux  dcclarata  lucrit  ccltamcnto.  Atqui  non  co  minus  vernm  cl 
dcccfliiic  ipluiii  intcftatuiiijtamctil  codicillos  rcccrit.Nequc  cnirntcftanie 
titm  funt  codicilli  ab  intcltato  tacti.  Ergo ,  inqtucs,  non  tain  ilhdiittocoi 
a.ilubcnda  clt.YtritiniJdtiiui  (ittcftaincntum  nccnc,  qttam  vtrum  riitus e 
voluntatc  pati  u  fucccdat  an  conrra  vcl  prxtcr  voluntatcm.  Scd  rcfpondcn 
dum  cft,  immo  ncccllariam  cflc  ill.un  diftincrioncm ,  Vtrurn  littactumtc: 
lUincntuin  nccnc,  quotiefcimquc  iiiius  contra  quc  collatio  pcutur  fucctd 
patri>iurc  ac  titulo  vniucrfali.iiucfui  hcrc  Jis  liuc  boivorum  potKmtsMp 
ntilio  fiwt-j  tcftamcnto  liuc  fuus  iiue  emacipatus  fttillccuicollatiojiisonc 
irrogatui ,  cuinfucccdit  m  vniucrlitatcboiiorumiiaciurcciuih  liucprxtc 
rio,  liquiJcin  c.nancipatus  cft  cripit  riatri  qui  tnanlit  in  familu  partcm  bc 
nonun  patcrnurum,  quxahoqui  tota  dcbuillcnt  adiuu-.n  hercdcm  pcrnni 
rc,:dcoquc  tacit  ci  iniuriam  ntli  confcrat  vtciliiin  fua:li  vcro  lit  cx  libcru  i 
la.niliarctciitiscu  unihtl  pofsit  habcrc  propriu  n  dc  quo  poflit  quxrt  i 
conrcrrc  dcbcat  nccnc  prxtcr  dutcin,  vcl  antc  nuptias  donaiioncin»hc 
ipfodcbct  cam  contcrrc  taji  fuis  hcrciibus  cx  rattonc  turis  vetcris  qux 
ctnancipaus  cx  conihtutionc  Lcunis  m  ttgt  vt  iw:<*  17.  Ctd.  ttd.  cm 
qux  dotc  non  cft  contcnta  vcl  Jonationc  proptcr  miptias ,  Icd  prxtercaui' 
cctsiooil  partetn  capit,non  fncccdir  tanquam  extranea  pcrfona  fcd  tanqua 
cxlibcris,  Ktttowdcrccufarc  non  putcft  collatioiic.u  tiucdotis  liucan 
nuptias  donationis,vt  ficccfsionis  tntcftati  torma  fcructuc  qux  illa  cft  vt  11 
tcr  libcros  omncs  fucccjctito  Jiuifto  tiat  iiuc  hcccditatis  liuebonorum 
partcs  xqtu!cs.ffl  quo  bonoi u  numcro ctia  Jos  vcldonat^y  propter  nupti 
a  parxc  profccta  cGtmctur,proptcr  caui  rationc  qua  iu  fcqueubus  affcrcmu 
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Atciun  is  cuialiquid  in  coJictllis  rcliclum  cftub  intcQaro  non  fticccJit,ncc 
altud  quicquam  pctit  nilt  quoJ  ci  j  legititnis  hcrcdibus  ab  intcftato  vcniav- 
tibusprxftari  pat»  voluit,  cciTatcolun  o  ,  quuqtuinuis  rclutum  ci  fttali- 
quid  unquam  rilio,pcrcipit  ca.ncn  cxtrano  mrc,  h  >c  cft  coprartus  modo 

3uo  capcrct  cxtrancus  li  ct  relictum  fuiflct.  Qux  ftntcntia  cll  d.l.a pntrt.cr 
.i.fihtm.  quam  itaconftrui  oportct,acfi  fctipu.n  cflct  filiam  citm  fratribus 
fuis  coliercdibiis  intcuuto  paui  fucccJciitciu.ltnon  coufcrai  J <>tc:n  nihil 
c6fcqai  poflc iu Jtcto  Ua.dix  crcifcundx,pra;tcrqua;n  iJ  quoJ  ipfi  rclictum 
tucrit  ui  coJictUis:  vt  intcUigamus  vcl  abituicrc  illam  Jcbcrc  ab  liercditatc 
patris ,  vcl  Jotcm  confcrrc ,  alioqui  ft  Jotcm  confcrrc  noUt .  .aScium  arbitri 
fjii.ilixcrciituiidx  talcciTc  dcbcrc,  vt  prxtcr  id  qnud  111  codicills  rclidum 
eft  nilnl  lffjii:  coftqui  patiatur.  Quod  vtrcor  nc  1.6  fatis  bcnc  pcrccptu  fit  i 
viro  JoCtiiTimoIiCobo  Cuiacio,qui  Ub.\.«b(irH*t.t*p.yo.p'<>b4i  d.l.jiiitm.cr 
d.l.ipMtrt.a  quar  in  coJicUIis  rclutafunt  non  confcrri.  Q^x  propufitio  lt- 
cct  vcra  fit  ob  cam  rationcm  quam  artiilimus,  qubd  rclicta  in  co Jicillis  cv- 
trancoruni  potius  quam  libcrorum  lurc  capiuntur .  quoJquc  non  nifi  poft 
jjiortcm  cius  Jc  cuius  bonis  agitur,acquii  ancur ,  cx  lis  tamcn  locis  non  pro- 
barur.  AliuJ  cnim  cft  Jiccrc  iltj  non  coufcrri»  aliu J  vcro  poflc  filiam  ctiam 
non  conitrcnJo  ca  confcqui ,  qux  (ibi  relicta  fuut  in  co Jicillis ,  ciim  patn 
non  fucccJit.  AltoqutcoJcm  moJo  probarts  nc  quiJcm  Jotcm  ciTc  confe- 
rxnJain»  quiain  earum  legum  fpccic  non  magif  dos  confcrtur ,  quam  quod 
rcltcTuin  cft  in  codicillis  :  fcd  umcn  Jiucruiationc  :D»s  cnim  idco  non 
«onfcruir ,  quoniam  iilia  qux  dotcm  acccpctat  fc  «bltinct  patris  hcrcditatc. 
Rciictum  vcrb  in  codicdlis  idcb,  quoJ  cxtranci  iure  pcrcipitur,  ncqttc  con- 
fercndiim  cITct ,  aiamfi  tilia  patri  fucccJcm  ab  inttfbto  ,  quanJoquidcm 
ficxtraneo  rclicium  cflct  non  magis  iJ  quam  cxtcra  bona  fua  confcrrc  co- 
gcrctur.  Ncc  Icuior  aliorum  crror  cft  qui  cx  iifjcm  locis  pr-  bant  ctiam  fa- 
ttis  codiciUis  locum  cfte  collationi ,  qtftmuisnon  itiJcm  fit  ci  locus  faJto 
'  txftamcnto.Etft  «fnini  hoc  qtioquc  vcrum  vtrumquc  cft,  Uiucn  aJ  has  lcges 
non  pcrtinct.  QujnimopolTct  quis  potius  probarc  tx  d.l.  4 p4trt.  fauis  ab 
intcftato  codicilhs  non  licri  collctioncm  fiqui dcm  tbi  ncgc-.it  Impcratorcs 
cogcnjam  filiam  ajcollationcm  Jotis,cum  tamcn  codicilu  t.ut.»&  qutdcni 
ab  intcftjto  proponcrcntur.  Vt  &  in  l.f/mm.  fjctis  ctij-.n  codiciUu  anirrte- 
ftato  non  vrgcttirad  coilationcm  filia.ncquiJcm  dotisdcd  unttim  apatcr- 
na  fuccculoiu  ii  non  confcr jt,fummouctur.Scd  ca  quoquc  argiupcntatto  ca 
ptiofa  ciTtt,quia  colktiom.locus  non  cft  in  iis  lcgibus,non  uiiod  codicilli  ab 
intcftatofacti  cflcnt,fed  qubd  filia  nollct  ab  intcftato  fucccdcrc,  contcntaq; 
'  cflct  dotc  cx  iis  qux  fibi  rchda  cflcnr  in  codicillis.  Nam  li  ab  intcftato  fuc- 
ccdcrc  voluiffct,  vtique  confcrrc  dcbuifTct  non  quidcm  ca,  qvx  rclicta  fuif- 
fcnt  in  codicillis.ftd  Jotem  &  cxtcra  ii  qua crant  qux  in  collationem  vcni- 
renu  Iuqucquoddicuntfadis  codiciUiinoncominuslocum  cflctollatio- 
n'i»  tunc  vcjum  cft  cuui  fucccdcrc  vult  is,  qui  confcrrc  debct ,  futccdcrc  ve- 
rbnomn  tis  untftm  qux  fibi  rcliaj  funt  in  codicillis,  qux  fcmpcfci  funt 
ptxcipuj,ni(i  rclicta  fucrint  ca  lcge  vt  confcrantur.fcd  in  ipfa  aiam  vniuer- 
nutc  Bbnorum  pro  partc  qux  ad  cum  fpcctat ,  vcl  ciuili  iure ,  vel  prxtorio. . 
Eiquc  nimirum  ratio  difftrcntix  tft  intcr  ttftamcntum ,  &  codicillos.id  cft 
tur  facto  tcftamcnto  non  fit  locus  colIau<>ni,fit  autem  Jactis  ab  intcftatoco- 
■iicults :  ijuu cx  tcftauicuto  quoticS  ritc  factum  clt  ncc  dcftituitur ,  ncccftc- 
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eft  vt  fucccdat  quifquis  fucccdit  ,ac  proinde  ranquam  aliusqoilibetex 
ncusTx  et  diciliii  vcro  nnn  fucccditur,tum  quoquccum  tcftamcntum  i 
lum  faciumcfl.fcd  cxfola  lcgc,  quandoquidcm  ncc  hcrcditis  pcrcodic 
dcfcrtur.Idcnquc  non  pofliinr  codicilli  ab  intcftato  conditi.faccre  vt  cor 
ri  Bondcbcant  ea  ipia»tk  quorum  collattonc  nullisfactis  codicillismin 
dubitarctur,  qLia  ncq;  faciunt  quomimls  fuccedatur.eo  ipfo  iurcquofii 
dcrctui  li  nulli  lacli  cflcnt,idtft  cx  fola  lcgcqttamuis  tacita  quoquevol 
tas  patrisfamtlias  c"k irrcrc  vi.lcitur  qtiottcs  ab intcltato  fucccditur,fiw 
dicillis  aliqttibus  ta&U  (iuc  riulKi ,  quafi  patrcfomiliajfpotefuarviillfil 
lcgiimis  (uccefloribus  fuain  hcreditatctn/.j./.c#fr)>Vi«srar.8.  D.dtim* 
etli.l.ub  fxkeirddt.iLfi.de /cjf 4/.  i .  Se.l  non  potcft  ca  voluntas  tacitavirni 
tam  habcrc  q  untain  habcrctcxprcfla  ad  impcdtcdu  ius  collationts,  qtria 
Ccut  cxtranci  iurc  capicur,quicquid  cx  vltima  voluntatc  fiucteftamemi 
codicilLruin  pcrcipituri  itacV  uirccxtrancorum  caperc  vidcri  pnlTunt, 
capiunt  ab  intcftato.Solicnim  fui  autlcgitimi,vcl  qui  a  prxtorcprofuts 
lcgitimis  h,abcntur,pr>flunt  ab  intcftato  fucccdcrcqui  nullomodofucce 
rcnt  fi  cxtranci  cflctn.Qrx  cum  ita  fint  dubitan  no  oportct,qnin  quod i 
(liatano  conftitutum  cll  d.  T^oueE.  18.  de  trtent.     %.%!!*&.  Vndefwmft* 
t/luth.rx  ttftamente.C.de  cctU:.  Dccollationccx  tcltamcntoquoquchc 
da.ctiamfiniliil  dc  cd  cauttim  ,  duinmodoncc  quicqiiam  prohibimu  fi 
tcftatorcficuti  p:i£ti.i'  cmn  turc  vctcicllc  tV  a  iuris  ratior.e  omninolifjf 
num.  Ita  cniin  lit  vt  qui  habi  ns  pro  fc  volfitatcm  tcftatoris  cxprcfitlNp' 
pcrindc  habcrc  quilibct  cxtranctis  linc  collationis  oncrc  poruiiftt.fiictt 
iurc  cuiufiibct  cxtranci.dctcrioris  tamcn  codicionis  fic  quim  cxtrancui  f 
libct.Hoc  nimirum  colorc.  qucm  vntiprxoculis  habuit  Iuftiniancs ,  vrf 
uetur  xqualitas  intci  libcros  quos  naturafacitxqualcs  fiuc  fui  lint  Jiuccrr 
cipati.fiuccx  tcftaincnto  liue  ab  iycftato  fucccdarur.Lcgifiator  vcnnitl 
tum  curabat  nc  qua  ficrct  iniuria  ci  cui  pars  fucccflionis  cripicbatur,  lm 
ei  confcrrctur  :  ncc  putabat  illud  ctiam  attcndcndum  vtnim  arqua  lancefi 
ccdcrcnt  qni  non  arquo  &  pari  iurc  ad  fucccflioncm  vcnicbat.At  fufliniar 
contia.quafinuilius  planc  momcnti  elfirt  ca  dittcrcntia.quar  et  fuitatis  S: 
mancipatiur.is  diflJmilitudincproficifccbanir,  nihd  aliud  intttituscftnifi 
intcr  onincs  cuiufcumquc  fcxus  fcV  condicionis  libcros  xqualiras  omnioi 
do  fcruarcti:r  fi  non  cxprcfia  tcftatoris  voluntas  rcpugnarct.  d.  j.tM&A 
prmlr./.t.quod  etiam  Lconis  propofitum  fucrat  inl.vthb.x-i.eid.  nrliqu 
iuracollacionis  non  fucrataufus  porrigcrcad  caufam  teftatt.vt  in  fccjucn 
btisdiccmus.  Ethxcquidcintractalfcfatis  litaducrfiis  cosqui  tciliusc 
putant  vt  fimplcx  donatio  in  filiumfamilias  collara  confcraror  ex  teftamcn 
ctuod  pci  qucrclam  in<4TIciofi  tcftamcnti  ruptum  fit  qitjm  fi  patcrfamif 
ab  initio  intcftatus  dcccffiiTtt.Qiiaii  tcftamcntum  qnafptr  qucrclain  rup 
eft,v!lum  cx  co  temporc  vnquam  fuiflc  vidcatur.  Vt  taccam  Iuftinianwn 
d.lfennli.$.i.n\\\\\  miniis,quam  dc  hoc  C3fu  cogirare,de  quo  ne  vcrbu  qi 
dcm.  Scd  indicandus  Jc  cxplicandus  locus  cft  qui  viros  alioquin  do- 
ftifltmos  in  hanc  fcntcntiam  adco  improbabilem  perdunt. 
2s  cft  in l.fi rten mortte.i^.D.de intff.  tr/lam.Dc  cuius 
caicndationc  ac  intcrprctationc  iam 
vidcmur. 
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E  R  R  O  R   Q.V  I  N  T  V  S. 
Z>*  tnltrprtlMiont  tjr  tmenddttor.t  Itg. [i  nen  tniriii. 
if.D.dt  vttfjitjtjitm. 

Inon  rnorm  caufafucru  donarum.inquit  Vlpi.inus,fed  intcr 
viuos,hac  tauicncontetuplattonc  vt  in  quarta  habcamr  po- 
tcit  dtci,  qucrclaiu  inofficioli  ctlurc  ft  quanam  in  donatio- 
nc  habcat,aut  (i  iinnu\  hibcat,  quod  dccft  viri  boni  arbitrio 
rcplcatur.aut  ccrtc  contcrri  oportcic  id  quod  donatum  cft  /. 
fitunmcriuji$.'D.dt  tntjf.it/ldtn.Hinc  quidam  inrcrunr,pro 
piimn  ia:n  olmi  &  imgularriustuitfedonationum  intcr  viuos ,  vt  qttatnuii 
ab  mteftato  tannim  non  ctiam  cx  tcftamcnto  ticn  collatio  folcrct ,  umcfa- 
C u>  quoquc  tcftanicnto  confcrri  debcrent  fi  pcr  qucrclam  inofticiofi  tefta- 
mcntu  poiica ruptu  proponcretur.Qupd  fanc  talfum  cfhmliaddas  de  ijj  do- 
nattotnb.  uitcr  viuosfactistd  intclligcndum  dc  quib.  loquiturcoloco  VIp. 
id  cft  quar  ita  factar  cflcnt  vt  in  quirta  impuun  dcbcrct,  cu  donator  eos  prc- 
cipuas  donatanu  habcre noluiih  t.  Quid  cnim  tam  contrartu  cft  imputarioni 
uctcndxquam  habcn  prccrpuum  id  quod  volucrit  donator  imputariiAJiud 
autcm  proculdubto  rcfpodillcr  Vlpianus  li  traclalkt  dc  donatione  ftmplici 
limplicitcr  facta  ncc  ca  Jcgc  vt  in  quartam  imputarctur.Quid.n.habcreT  co- 
munctahs  donatio  cfl  iurc  hicccflionts  fiucrcftamciiuriar  fiuclegitiiiix,  nut 
quid  potTct  intcixflc  donatarij  an  cflctfactu  tcftamcntu  nccnc,  vcl  anquod 
iottum  cflct,poftca  ruprum  tuilfct  per  qucrclain  aut  non  i  Nnn  &  fafta  do- 
rutii  >nc  iutcr  viuos  hac  icgc  vtm  quarum  imputaretur,  illa  umcn  dubitan- 
di  ratio  apud  Vlpianum  quodnon  furrat  dKtum  j  donatorc  vt  confcni  dc- 
bcrct/ciur.tiun  vt  imputari,quod  longcdiuctfuni  cft,  Alioqui  iipro  codc 
habcu  tur  ■  vtiq.  diccmiu  cflct  nu  folitm  omnta  qtue  in  quaru  impuuda  funt 
jC&tcrhoportcrc,  fed  ctia  c  cotrario  quicqutd  cofcnur  impuundu  citc  quod 
» Imjltn.ntgst.  tnl.ptnult.  C.dt  toUnt.  Nccquod  luitin.ibi  dicerc  vuictui  hanc 
vctcns  quoquc  luns  rcgula  ruiilc,n6  ab  omnib.  tamc  admiflam  vr  quarauy 
in  quani  impuunda  eilent  illa  ctia  confcrn  oportcret.facerc  poflc  videbatur 
«pud  Vlptanu  vtdonatio  intcr  viuos  ob  id  tnagis  dcberr-r  colcrri,  rupto  pcr 
quCTcli  tcftamcto ,  quia  doiutionis  teporc  id  actufucrat  vt  in quaru  nnpu- 
tjrcttir.  Ula.n.co.ientio  de  huiufmodi  doiutionc  in  quarta  imputanda  non 
adaiium  caium  pcrtinere  potcrat  qium  inquo  dc  quarta  tratTari  poili-t,  ac 
proinde  quo  farium  eiTct  tcftamcntum  illudque  validutn  ,  &  vtilc  ad  tcfta- 
lrtcntariam  hcrcditaTem  mduccndam  rctmcndamquc  non  quo  fucccdcrctur 
r*bintcftato.Iuquc  mpto  per  qucrclam  teftamcnto  non  magtsconiuntioui 
rncafum  rcftameiuariifucccffionis  coilat  i  locus  vllus  \idcn  rciicti.s  potc- 
t jt.quam  ipii  fucccfstoni  teftamcnun  j ,  quam  tamcn  ccrtum  cft  uullam  fu- 
pcrcirc  poft  qucrelam  mofncioli  rcctcpcrlatam.Eflquc  mala  &  c.tptiofa  illa 
ratiocmatio  liqutsha  argumentcrjr,Oninia  qux  impurandalunt  in  qujtta,  . 
ctum  cor.fcruntur:  Atqui  hxcdonatio  erat  nnputanda  in  quarta  ex  lcge  do- 
narioni  dtcta  pcr  donatorcmirgo  cft  confrrcnda  cxciuidcu  dorMtoni  vo- 
lunute.  Maior  cnim  propolitto  ad  ca  tantii  pcftfnct  qttc  fni  natura  font  ina* 
jiutaiida  in  quatta, non  ctum  ad  ca  qm cx  coucntionc  du-ax u,'*qii:  :c  faaa 
coucntionc  in  cafum  tcftott  nu!la  ratiocit^vt  adcaunn  intcitaii  cadccouctio, 
accomOdctur  ncc  vtaluauiutu  voftituatu; ,  quj.u  li  tcftamcmu  BuUuj  Lw  td  I 
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fuiiict.nulliq;  couentio  ctrca  caufam  tcftati.Cdfantc  porro  couentionea 
tum  cir,  r.r>  torc  ab  intcftato  cofcrcnda  donationcm  iimplicc  fimpliatcr 
ctam.Lrgo  ncq;confcrcnda  vidcbatur  rupto  pcr  qucrcli  tcftamcto,  ttmi 
donationis  tcinporc  a-Jtum  cifct  de  illa  in  quaru  imputida.  Et  fanc  itaci 
fi  non  ab  hoc  ipio  douatono  qucrcla  propofiu  rui(fcr»atfortafE$afratiei 
dorationis  collationc  fibi  licn  poliul.irct.Hoc  ,n.  cafu  cu  nihilei  poucti 
putari  ,  fc.i  fratri  potius  qui  qucicla  tnftituillctputa  vtrocj;  hlio  immcrcti 
cxhercdat.>,3ccxtraiieomftituto,Rogoqua  frotcdonatanohuicpoiTctq 
quiobijccrc  fraterqui  ipfepatris  iudiciu  cuertincr7  Aat  cur  teftatuciuo | 
qucrcla  rupto  dcbc.it  mclior  ticri  codicio  fratns  qui  nutla  a  parrc  donatic 
h.ib.nt,ob  id  folitui  tj»  trater.idcmq,  donatarius  rupcrit  etia  pro  fua  parte 
ftamctU,CU  li  tuilli  is  qucrcla  propofuiffet.no  eo  inagis  tamcn  alius  quiff 
(upra  lnu  (cinidem  fuiilct  «Y.ccuturus,  manctc  fcihcec  valido  tcitametof 
paric  li.it i  -s  n6  conqucretis.  1'oltqii  placuitabfurduno  clfc  vt  cx  poftfat 
qnisikccdat  pro  partc  tcftatus,&  pro  partc  imctlu'  t.Pdptn.&.fJtdntct 
pub.i.nkttft.  ij.§.vit.l.circ*.i4.D.iie  nnff.iefl.  Scd  cu  illc  ipfccuifucratin 
viuos  donatu  ca  lcgc  vtdonationc  111  quarti  habcret.no  coteutus  donatio 
UXMtUC  patrccoqucriturdc  inofriciofo  rdmpitq;  tcltamcntuunquacjute 
iuftc  lit  cxherc  dat*,ncc  ci  portione  habcat,qu$  neccifaria  euct  ad  quarti  t 
cliideiidi.ratio  xquitatis  ccrtc  no  patitur,vt  rctincat  illcprecipnadonJtk> 
quafi  cx  iudicio  patris  quod  ipfc  vltro  impugnauit.Ni  cum  alu  ritioocli 
victoriSnOconiparaiicrit,  quam  quod  donationcm  fibi  ucticalcgcvtan 
plius  nihil  pctcrcr,nohicrit  habtrc  pro  facta.arqui  bomq;  coiulcrcdcbctt 
etia  CU  co  agi  acli  doii.i:ion6nullaa  patrcacctpilfct,quocafu  non  cifetn» 
dc  quo  pollct  qiif  t 1 .111  pr^ciptiu  illud  habcrc  dcbcrct,nccnc.Et  ii  vcio  ali 
Donari  quid  ca lcgc  vt  in  quarti  habcatur,id  cft  vt proquaru  fit,AHud* 
donanca  hge  vt  m  quarti  ilnputctur,  proptcrca  quod  priorc  cafuidagK 
vt  nihil  prxtci c.i  fub  qu.irr*  prctcxtu  pcti  po(iK,poftcriorc  vcrb  no  vtnn 
fcd  vt  tatomiihts  pctat.ir  116  Um.n  dub:to,quin  vtt tq;cafut  conuinc  illud 
vt  cofcrri  debcatab  mteftato  rtiptoq;  pcr  qucrcli  tcftatiientoeadonano 
quafuerat  j^tu  vt  vel  pro  quarts  habcrctur.vcl  in  quarti  iinputareturdu 
itatucnui  niiqua  ruptu  hiiilct.  Vtroq;.n.cafu  donatoris  voiutasillaeft  vtd 
natio prarcipna no rctincatur,quia ncc  prj  cipuu  vidcripoteft tj  vcl lolu t 
bvtur  vcl  in  CaulaUuc  hgitiinc^  liuc  tcftamcntanjfucccfiionisiuiputaturJi 
jn  portioiic  ipfabor.oni  qui  vulgo  lcgitiOTa,a;tt,vtahj,lcgitiniariaapp«ll 
fiuc  in  porttonj  fucccffionislcgitimc.  mipiitctur.Quare  ncc  miru  ilhidcft 
troq;  cafu  colcrri  donationt  ab  iutclbto  q^  fic  tacta fucrit,  quoiui  qu?' 
cio  voltitatis  taccrct  vt  li  cx  tcftamcto  fi-Lctdcretur,  ca  impuuti«hcndcfc 
rct,nc  cotra  patris  voliitatcmhabcrctfilius  prccipuu  quod  ci  donaruiuf 
nc  prxcipuuui  h  ibcrc  poilct,cadcm  facit  vt  cutn  ab  intcliato  fucccditurc 
Ulioni  locuui  cifc  opoitcar,nc  violau  ca  Patns  volutatc quctcftatncntoc 
claratafuit,rupto  fcilicct  pct  qucrclam  tcftameuto,  diacttaai  volunusq 
fuit  cxprcllain  donationc  violctur,quodplancabfurducnct.Nccciu  nq1 
rcla  inotticioli  tcita  ncnti  qu^tcftauidtum  rumpit  poteft  ctiam  riipcrc  M 
donationis  inttr  viuos  tactf  dicti  liuc  ilh  ipli  qui  c6qucft*iuit  fiucahjw 
donatioht.prefcrtiiii  vtto  quet.i'u  abcfi  vt  (h.  iiiohiciofaeofcnfuqi»0»» 
ficiolas  douationci  folcmus  dictrc  pci  quvrcla  inotiicioif  doiutionu  rck 
<J6das,dc  qutb.  111  u-Cjit  meff.1i01tm.s1  c  couanonOalio.prxtcxtuhaur1- 
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qnam  quod  f  t  manca  minufq;  fufficicns  ad  filiu  n  a  qucrcu  fubmouendum. 
¥it  qutJcm  irriu  tou  donatio,qiiU  pcrindc  Sc  in  tanuportio:ic  non  tantilm 
hcrediutisjcd  ctia  boaoTum  fuccc  Jit  Hlius  J.vuunus  tdi  nulla  Jonationc. 
acccpitTct,ar  non  potcfutc  qucrdf  inofiiciofi  tcfiamctt,  fcd  quia  ct:m  dofU» 
urius  lcgi  donationts  ftarc  nolit,ncc u  nen  Jjtiatoris  f.n  voluntarc  Jiuidcrc 
poflit,  ncccllccfi  vt  a  tota  Jotueione rccedat.q  n  rtCC  hr  a  lege  douationis. 
NecproipJc  mirum clt  fi  qu  od fuciatdina'u  njcontcraturacii  donatu  non 
kiiirct,qutaquauis  cxdonationc  etia  qjjcerum  lcgc-.n  habuir  tranflatum  fit 
dcHnnvj.l.i.i.^&pifiC.dt d»<i.fn*riil> mtd.hibn  n  tn  pro  no  tranflatc.fa!- 
rern  ituod  adetTcciutn  Sc  vtilitatc.n  donarionts.cu  n  rcuocatitv  tp(b  iurc  Jo. 
natio  proptcr  non  impleutn  ipfius  legein./.t//».  Cdr  rtuac.  dti.  Vt  poflit  dici 
coUattoncmhancito  tam  collationetu  eiTe  qua  d  initionis  rcfhtutijncm.Ea 
niq;  contcrri  Jtcunrur  quzfunt  confcrcntis ,  hx:  aut  Jonatio  nan  u.n  idco 
cotcrtur  quoJ  fit  Junatarij.quin  quod  ptr  pcopofitam  a  Jonatario  qucrcli 
inofricioli  tcftameti  rcuocau  (it,vire(q;  habcrc  dcficrit.Quarc  ncc  malc  quis 
dixeritnon  donationcm  ipfam-confcrri  quz  a.nplius  nulla  cft,  feJ  potius  i  J 
qitod  aliquanJo  Jonatum  tuit,vt  loquiturVlp.m  d.I.fi no  msruir.rclatione  (c. 
ucta  non  ta  n  aJ  Jonationcio  ipfam.quc;  fublau  lit,  q  4  ad  rcm  donata  qux 
ku  rcru  naturamanfit,&  in  douaurij  non  quidc*  douunio,fed  tamcn  poikf- 
fionc.  Cetcrfi  hocctiacafu  quo  facra  tucratdonatio  intcrviuoscalcgc,vt  in 

JBHtam  habcrctur,ruptuaiq;poftea  eft  tcitamcntu,fiqucratur  quanrobrcm 
onatio  illamter  viuos  abintclbtoconfcratur;  non  illa  ro  rcddcn Ja  cthqua 
illi  putant  contra  quos  difputamus,(j  fa£tac(Ict  donatio  calcgc  vt  in  quarti 
i  iiputarcturjcunijpnon  ustahabcatur  non  implcu  ca  Icge  donationis,  ncc 
tllirurfiis.rj»  ab  intcliato  folcat  locus  clfc  collationi,  quanJoquiJc  no  m.ig.;s 
abintcftato  qui  ex  tcitameto  cofcrri  dcbcrct  donatio  intcr  viuos,q  vakrct, 
lcdvtraq;  rariohtngcnda  cit,cj>cum  ncq;  Jonario,neq;  tcftamcntum  valct, 
ficut  nihdcft quod  intciuti  fucccfsioncm  impcdiat.iu  ncq; quoJ  pofsit  im. 
pcdirc  collationcm  incum  ftatum  rcpofitiiomnib.in  quo  c(fmt,(i  ncq;  do 
natiomcq;  rcfiamentu  vllum  antca  fuiiJct.  Nilnl  igitur  fuc  partt  rcfcrt  an  do 
natio  illaidcirconon  valcat,q'.ibJ  non  hicnt  paritum  kgidicra;  a  Jomtorc, 
an  ob  iJ  foluquodab  tnitiofjcrtt  tnutilts  coliaunimirii  in  cum  filiu  qui  do 
nationu  tpc  fucnt  in  poteftate.Vtriq;.n.cafui  comunc  lllu J  cft»vt  nctj;  prz- 
ctpua  (it,ucq;  valcat  elonauo,nccaliadiffcrctia  cft,nifi  quod  Jonatio  in  prio 
re  cafu  valnit  ab  initio,necta  valcrc  dclinit,q"  rcuocata  cifc  intclligitur.ln  po 
tteriof  evcrb  ntc  valuit  ab  initio,nec  poflea  valct.No  ab  initio  quia  ius  patrif 
potcIfatiifuitiuipcdimcto.Non  cxpotrtafto,quiaqtiod  in  altisdonationib. 
apatrc  in  filiutam.collatis  obtinct,vt  folopatris  filcntio  mortcq;  cofiimciiir 
&  c6uakfcant,vt  loquitur  1'aul.  lil.y[tnl.W.\\.dt  d»n.$.p4icr.  aJ hanc  Jona- 
ttonis  fpccic  non  pcrtinct,qux  quiquam  inter  viuos  n«-.n  tn  (implicitcr  tacta 
cA,fcd  ca  lcgc  vt  in  quarti  nabcrctur,ac  proinJc  nili  cum  cadc  fiia  Icgc  &  co 
dittone  qoa  ab  ioitio  habuit,conualefccrc  non  pot,qtie  porro  con Jitio  Jch- 
ut,atq;  itairriufacit  donationc  cudonatarius  nlius  iinncotcntusdotiationc 
cucrttt  tcfumctu,fucccditq;ab  intcllato.Et  cx  hacdifTcrcriailbquoq;nafci- 
tur,  c|  pnorc  cafu  pot  dtci  locu  clfe  collationi  eo  fcnfu  quc  ia  artofimus,»ui« 
niis  in  /Ppnc  ^poltcriorc.tiutaduiodum.n.collatiop ropriccft  coriibono- 
.  rihque  tunt  propriacontcrcntis,iuminu$impropric  potaccotiiodariad  ca, 
qu^  aliquaJo  fuerunt  donatarijilicet  cflc  dclitnnr,qu  j  ad  ca  qux  mmquam. 
Mtia  uDtpius  mouuuu^)  in  pt«ccdttibus ,  quod  Sc  nuuc  rcpcttTC  co^itnuri 
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rtulium  quarftioni  Jc  coll  ationc  donitioms  locu  c(Tc  poffc,  cum  doratio  in- 
ualu.j  cil  \"  inatilil  »  qnalis  cft  caqux  rtltohmilias  ht  a  patrc.  Quantione 
fcmpcr  in  co  perftamus,vt  fc  d.t.ptn.  Q.d*  aUst.&c  omncs  iuns  Iocos,qui  dc 
fimpliei  donationc  confcrcnda,  vcl  noncorircrenJa  loquunttir,  putemtisde 
ca  aoiutione  intclbsi  tkberc  aua  valcat,&  confcqiicntcrqucapatrct>Tolc« 
♦ft.i  fitnon  in  filiumrJ.tiiliasJcJ  incmiiicipatum.  Ncq*,  repuqnat  Vlpjnti 
l.fi  rr»n  momt.  non  foUim  quia  minimc  loquitur dc donationc  qu«intilitim 
coilata  fit.pottftq',  hcilc  mtclligi  Jc  donationc  facla  cuilibet  aiij  pcrtoaca 
iis  qrc  pretcr  liberos  ad  inotficiofi  qucrc'5  jdmirtutur,  fcd  ctia  qnia  tametfi 
r!c mioj  ac  Jnnationc  in  filium  colI.ua loq<icrctnr,  poffct  tamcn dcbcrettiuc 
rcftt  mgi  iii  liliumcmanctp  irum,  in  cuuis  perfona  non  dubiraturcjuin  vaicac 
doiutio  etiS  i  p.iTrcprofc.i.i.fi.C.^e  inojf.dtndi./.fint  tminp4tu.17.Citd*- 
tiMi.  nS  Si  cin.incpitos  ad  motricioli  tcftaincnti  qucrclaalionim  iibcroruni 
c\c  r.pl  >  adnittti  c  r.far.l.ft  ponM.i^.D.dt  iwtf.ttft.i.mo  p*t**uJi.  X).iib**- 
pojf.cot.tab.viih  quod  vt  liant  cip.iccs  prnponcndf  qucTclf  quecft  ex  rorect- 
uili  ciii  font  irli  mcngtuti,  cngunttrr  anrc  omni  i  ptterc  bonommpofltBO- 
iiciii,qii{  ob  cacauum  Jicitur  liris  ordinandf  gracia  dc  qua  in  Uptfhmm4> 
(t.f/.f/i  Au»bSt<tf.cD.dt  inrff.ttfi. Quid  crgo  vct.n  Vlp.intclligcrcdedoni- 
ttonc  qu^  coHata  lit  in  cmancipatuni,  vt  &  quodfcriptum  cft  a  iuftin,  iu 
ijumtdo.^.^.cir  grntrslittr.Q.to.m  iis  vcrbis,  vtl  mttr  viuot  f*b  t»  cindntft, 
vibtcinttTviHBi  donAtiom  jkMTtdtitopMttiur.Qwjmodo  Sc  quodiit eiuiic 
itfU.f  pTtttdthttitm  fcqucns  c<>hcrct,fcriptitni  lcgimus  de  pactwnefnihi- 
bita  inicrpatrcm  cV  filiinn.Dc  non  iiioiicnJainorhcion  qiicicla,non<lc«vo 
filio  atcipi  pot,qua  Jc  ill  >,  qui  f!t  cmanciparus,  airnalioquinullaprorubt- 
tionc  aut  lcpc  optis  fticrit  aj  iitfipiunJam  pactionem  fatSam  inrcrpitrcJl 
filiutnfjnuli  lsquain  fatis  impcdit  ius  ipfum  patrif  potcliatis./.»«^"«",f,50' 
Ti.td  SC.Trtb.V^wnon  vidco  qua  artcpoffiscx  iis  VIp,&  Iuftin.Iocistol 
ligcre  Jonati.inem  intcr  vnios  apatrc  in  liliumiatnilias  profccta,(iuccrnit- 
rcndam,fiucnoiic<>nfcrcnJam  tlferncc  illud  rtirfus  quodifti  intcruncrupto 
pcr  qucrclatn  tcftaiuciito  nonalitcrcontcrcndam  olim  hiiiTc  donatioiKtB 
intci  viuo*  filiof.unilias  tarta  jpatrcquam  fi  donator  cam  lcgcni  libcrilitao 
fue  appofuilTct.Niin  ciini  in  d.l.ftno  «tw.non  donatio  contcratur,vt  ii  di- 
xinius,  ft  J  iJqnoJ  J  "intitni  clf,  ij  vcroquoJ  donatii  cft  non  quia  Jonatu» 
fcd  quafi  ncc  donatum  proptcr  n6  implctam  donarioaais  Icgcm.appitct  ticn 
in  ca  fpccic  collationc  no  ob  voluntatcm  Jonatoris,  qui  nec  illa  coucnnortc 
fcccrat,vt  rcs  donata  contcirttur,  fcd  diucrfo  vt  in  quarta  habcrctur,  at  en 
nicra  r ationc  iuris  coiniiius,non  ill.i  qui  Jcin  quc  tacit,  \t  ab  intcftato  coll»- 
tt  ni  lit  lccusfca  namqj  rcgula,ncqv  pcrtinct  ad  donationet  intcr  vitioi  «p>? 
valciit^quas  idco  confcrri  nunquani  Jcbcre  ccrrum  cft  nifi  dim  ab  initiolii 
dictum  fuityicq;  ad  cjs  quj  non  valcnt.Jc  quibus  ncc  dubitari  p6t  an  con- 
fctcndi  lint  nccnt]  fc J  illa  qu.r  non  patitur ,  vt  prccipua  rctincatur  donatto 
etiam,q<i.c  valuit,  ab  eo qui  doracionis  lcgcm  non  imptcuit.  Quod  li  ius  ita 
tiftt»vt  JonJtio  ipatrcin  filiumfamilias  coilata  confeni  ab  lntcilatodcbe- 
rct,vt  iidctn  volunt.profcdb  hgc  cadcm  ratto  raccrct,  vt  apud  Vlp.<juo<]j <* 
rupto  pcr  qucrclam  tcftauicnto  filius  idc.nq*,  don  Jt.inus  cogercnir  fa<5a  libi 
donjtionc  cofcrrcmimiru  quod  uihil  pufait  interefledn  pater  ab  tnitio  inte* 
ftat-js  dct «.  ifcrit.an  vcro  ruptu  lit  cius  tcftamcntu  pcr  qucrcla  inofticiofi:tiec 
pvtcada cilctrjtio iaciend^collatiorus cxco quodpatcr  donaifet  aJ:c. d  ca 
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Icgcvt  in  quarram  haberctur.Q^id-n.utinerctrccurrcrcad  voluntatem  d<r 
natoris,tota  donationc  pcr  in  oblcniantiam.vt  atunt,irriu  tada/Scd  quia  ius 
ltaelt  vtdonatio  inter  viuos  non  magis  ab  itucftato  quim  cx  tcitameuro 
confcratur,fatcndum  cft  non  cam  ritioncm  niouiiTc  Vlpunuin  vt  hanc  do« 
nationcm  filio  mtcr  vtuos  factam  contcrcndam  tlTc  dicerct,  Jquod  ab  initio 
tcftamcntum  facctum,&  fubindc  pcr  inorHcfrfi  qijcrclam  ruptuin  futlfct.fcd 
banc  vnun  potiits.quia  cflct  no  modo  iinquu  vciu  cna  abfurdti  aliqutdpne- 
cipuum  habcrc  lilui  cxcadonationc  cuiuslcgi  parcxc  n  ■lurflet-  Obkr.adu 
autc  cft  Vlp.in  dJ.fi  ni  m*m*,cti.n  ita  loquittir,/?»/  a  ti  mtfpttefi  futreid  ttf- 
fttrefi  <f**rt*  m  donatttne  hdbt*,4ut  ttrti  tenftrn  oportttt  >d  tjucd  dotutit  tfl, 
no  litaccipicndii  clTcqualidct  illc  donatano  eL-ct>oncm  au  vcbt  q-ieulara 
proponcrc,an  vcro  citra  qttcrclam  cofcrrc  &  fucccderc  colcrcndo  SeJ  vt  Ji- 
ftingui  oportcat,an  qut  d  tilio  donatum  tuit,quaru  faciat  an  no.  Vt  li  tai  lat, 
ccflct  qucrcla  ncc  proiinlc  quxrcndu  ampliits  lit  an  confcrri  aliqutd  dcbcat 
nccnc,'cut«  ccniflimi  turts  litnthil  dcbcrc  coteuc  iilium  qut  i  6  iucccdit.  Si 
vcrb  no  afccndat  ad  quarta  donatio,no  (ubmoucat  qucrcla  ncc  proindc  ob  - 
ftct  quominus  taciat  cxitu  inteftattteftaturrupto  pcr  qucrclam  tcfumcnto: 
quo  itCta  quu  ncq;  teftamcntu  vilu  lupcrcft  quod  poiiimus  ruptu  futifc  in 
totum  neq;  donatio  vlla,ncpc  qua  pmimus  faCta  fuille  no  purc  lcd  certa  ic- 
gc  ac  codiCKjiic  cutno  htcrtt  obtcmpcratfj,  quid  aliud  cotcqucs  clTc  pot  mii 
vt  bic  donatarius  fucccdat  ab  intcftaro  prorfus  codc  '.uodo  &  iurcquo  fucce- 
dcrct  finunqua  donatio  tacta  fuillct,nuquaconditu  teltamentum.ltaqi  vcr- 
ba illa>««J  ttrtlt, ncq;  dat  clcctionc  ncq;  rlubu  Vlpiani  fcntcntia  prxlctcrunt 
[dc  quo.n.pou:  cr.u  tatus  vir  dubiurc  m  rc  ta  apcrti  lur  s? ]  fcd  fccunda  parte" 
cxPriinunt  ciusdiftinctionis,quam  in  hac  quxtiionc  adhtbcrt  cft  nccclic.lrt 
rcrerendis  vcro  fuprafcnptis  Vlptani  verbts  cofulto  pretcrmifimns  tota  il> 
Jam  intcrmcdia  cla-j(ula,«M//<  imnus  h~bt.it ,  oucd  derji  n-i  bom  *rbutior>- 
pleettur,  tanqul  quxn6  ftt  Vlptant  fcd  ftue  impcrtti  alionus  intcrprctis.lltie 
quodxquc  facilc  credidcrim  Triboniant  refpicientts  ad  Iuftintani  conttitu- 
tionctu  tn  l.omntmtdo.  ;o.  £.  tod.  qux  primum  mduxitvtqui  habctminus 
quarta  non  tdcirct  >  qucrcla,  inofficioli  proponcre  poilit  vt  antea,fcd  ad  fup- 
pletncntutn  quali  tx  tcftarncnto  -ipcrc  co-.upcllatur»  cutn  olim  ncc  li  voluif- 
fct*alio  tamtn  remedio  vlloquamperqucrclifibi  profptcerc  pctuiiTct.  Idq; 
iucflc  apparct  no  cx  co  foliim  quod  tn  Psnd filtr.toti  illa daufuia  pate  lic li 
circumlcr i pta  cit,  vt  folcnt  cxtcra  qux  iunt  fufpecta ,  fed  cx  co  quoq;,  quod 
cutn  &  prxccdcntta  &  fcqneiitta  habcant  inhnitiuum.po'  ditt  ttJf$rt,Si  po- 
lfca,<«</ etrti  optrttre,  cor.ucnics  crat  vt  mcdu  quoq;  ad  cande  conffri  ctto- 
Ol  pertincntu  tic  concipcrcntur  ft  cx  cadchiillcnt  m.i:tu,JM'/<  minm  httlte*t 
I     id  tjuoddteft  vv%  bcm  drbiirtt  rtpltri,mjn  vt  fcriptu  cft,  rtplttnnr ,  prorfus  i  - 
neptc&  incoctnnc-.Addc  quod  li  latft  tuitTct  locusactionia.ifupplcmenru, 


ciua  ctia  rcplcrtonc  vocar  Trtbon.in  l,fiimm.\<3.vtrf.rtplttioni.QM ino^.n- 
*     lum.non  fuiiict  quarcndu  dc  coUationc^  quu  huiuliitodt  actioms  ad  fupple 
'     mcntum  propriu  ilkid  cft,vt  tcftatncntu  conteruct  d.t.ommmodo ,  fubfiftcte 
'     saite^tcftamcnto  no  de  collatione,fcd  dc  unpuutione  quxrt  oportuifict,nrjn 
!     ob  td  folum  fj>  oiim  ab  intcftato  unttim  non  cx  tcftarveto  collationi  locut 
eflct i  (cd  ctiaiiuquta  fupplcmcti  nome  ipfum  dcn.onftrat  nthtl  nili  tegitimi 
dcbcri  ei  qui  agtt  ad  lupplcmcnt  u ,  aut  potius  nihil  nili  quod  lcgitimx  por- 
ttoni dccft,atq-,  juidquodiamaa.c£tumcftinlcgitiinam  ommmodoiin- 
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pi  •  in.  Qu  iprr.ptcr  nCC  hodic  ahud  rcfpondcbo,  quamquod  oliin  Vlpian 
lefpondiflct  wd.l.fi  nomctnSi  qtmas  An  doivtaniisagcmadfupplemcn 
tumconferrc  rlcbeat  ctuo  I  acccpit  cx  dotuunncintcr  vmos.  ttit.  n.placo 
luAtnunucfle  hodic  focumcoflationi  ctiam  tacto  tcfiamcnro, ncgabon 
tncn  conU  rrc  illum  debcrCi  qui  non  fucccdit.  Scd  dicam  imputare  cumdi 
bcrcin  W  jMtmum  quod  fibidonatum  cft,vt  tanto  minus ei  fuppleatunQa 
nonfvcjtluftintanui  ncc  faccre potuit  i  vtomnimodocollationi  locus  et 
debcat  faoto  tiftamcntn ,  fcd  tantom  vtconfcrrcdcbcatctiarn  ii  cjuifiico 
dil  extcftamcnto  non  miiius  quam  fi  fucccdcret  jbintcitato.  Vnu  eftquc 
iil  oHinil>.t|ii,r  dixtmns  obiicitur  ab  mterprcttbus  illis  quoru  fcmcnnam  i 
(utamus.NepC  quod  Iuftmunus  cnm  fcribit  in  d.l.ptm.C.dt  ra/Lw.donnx 
r.cm  limpltccm  confcrenda  no  cflc  mfi  ca  cxprcfsc  legcl  donatorduicnti 
temporc  <;uo  dnnauttmo  vidcatur  pnfle  tntclligi  dcdonarionccollatain' 
uunctpatum  fi!ium,qiK  fcil.ccrtu  clt  liatnb.in  potcfiate  rctentn"connT 
debt  t  <  es  donationct  quas  .tpatrr  acccpcrit  fiuc  ipfu  cmancipanonisten 
porc  ftuc  p.~fictnancipationcm  /.  vi  libtru.  \y.tnfin.<jr psfi.ttd.ir.liXVB 
vcrb  cmancipatis  prorlus  n\MJ.fi  tm*nttp*tt.<),ttd.  Scd  iam  rcfoodimus 
tincm  capiti*.  tt rtij  I  iimo  vcro  intcr cmancipatos poflc  locu cne coUanot 
dotis  fciltcct  wcJ  dorurjonis  proptcr  nuptias  qucupatrc  litprofccia»vtc6fl 
vnl.filtt  deii  ^.ttd.Qvi  calus  illc  tpfccft  queiitlufim.tracutin^XjM»^» 
fiuMtn/.  vtium  d<  <s  vcl  .lonarao  pnpter  nuptias  abvno  cxlibensconlr^ 
ijmilitcr  cftam  donatio  hmplcx  ab  alio  contcratur,  quc  tamcnaltocjuinc 
cotmrcrjr.An  cr£  t  conftitutm;  c  tllam  qitegcncralis  dfc  tainq,multo> 
fus  copliCti  vidctui ,  .id  hunc  vntim  rcftnngcmus  quo  aearur  de  collatio 
mtcr  cinanciparcs,quortim  altcrurri  data  tit  a  patrc  dos  vel  donano  prof 
nuptiastNcqnacruam.  I  ile.n.id  fancparu  probabilc.Scddicirouscadea; 

ffltutionc  phircs  afios  caftlf  cotincri,  putii  li  a  mauc  dos  data  fit.vcl  dona 
pr  ptcrnuptusuut  ctia  ab  auo  proaudvc  matcrno.  Qmnctti  li  a  patre rj 
dos  data  rucnruut  dorutioproptcr  nuptias  liho  n6  cmanciparo,  fed  inta 
lurctcnto.Poftquj  Leoni  placttir  in  dJ.vt  Ubtru.vt  fui  quoqv dcbeant cn 
cipatis  coferrc  rlotc,V<  I  uVananontproptcr  nuptus  acccpta  a  patrctnecn. 
dic  dtftinpmnusan  infitu  hcrcdecollata  lit  i  patrc  di>s  vcl  donatioprof 
nuptias.an  in  emanrjpaturnded  hinc  diltinctioncm  adhibcmus  tunc  tit 
cu  n  apimus  dc  fimrlici  donatione  intvr viuos  faCta  quam  dicimus ponet 
fcmprr  clfc  collata  tutlTcin  cmancipau:m,non  in  riliumfamiltasdiueap 
jpfo,litie  ab  alto  quohhct  facta  propr  tumr,rdcoq;  Juftin.c6ftrucx  bacp 
rcftnngcndam  ncccllarto  clic  ad  cinancipatos,liuc  cum  fuis  hercdtbusi 
cuin  enucipatts  fucccdcntcs  ob  eas  rationcs  quas  attuUxiiui  m  pr^ccueul 


ERKOR  SEXTVS- 
Dt  cetl*tttni dotu,fitit preftBiitt^fiut  Md*tmiini,& fimtfiiutfm* 
mtl\M  fint,fiut  tm*nttpat*. 

Eparanda  cft  in  hoc  rractatu,vt  in  aliu  pltrifcr*,prorcctitiadc 
i  aduentiria,  itemq;  iilia  cmancipata  ab  ca  que  m  rxjtcftate  n 
(it,  rurfufq;  diftingucnduui  an  luithcrcdibuscontcrcndii  tit 
cmaticipatis.l-jlia  cmancipata  ccrru  cft  fuo  hercdi  fratn  conl 
dcbt  re  dotc  qi:3mlibct,/iucprofcc"titiSiliucadi;cnntii,  vt&  ceterabon 
•nanw  vndaunq;acqmlita././i/u  dtth^CJt  toll.  Rauonc  lila  gcnerab 
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ius  &eqnitate  collationis  indtixit.quod  aduentitii  dotcm  libi  propnarn  «ort 
^ocoi»di<MbCTctilu,iinotifuifletciiiancipata./.i.D.«»M<.  Emancipatovero 
rratri  aduentitia  quidcdotcm  cofcrrc  non  deberc,fedprorcctiti|  dcbcrcwt/, 
/?/M.Cur  aducntma  uon  conterat,ro  non  cft  obtcura.quia  r.on  pot  videri  ali 
quain  eo  ficri  iniuriatratn  qui  «ii  ipfe  efleiruncip.it  is,  >n.'i,;,  n6  ptotinrts 


haoe  tt ,cj.  foror  ad  fucccdcdu  in  bonis  patcrnis.iiuc  iui  c  ciuili,  (iuc  prctorio, 
vt  protnue  no  pofsit  illc  obiicere (oron  cjuod appctc  io  patcrna  appeut  alic 
na.Quf  gcneralis  16  cft  jOptcr  q  intercmacipatos  ceffat  Collttio.  d.i.x.l.fie- 
n*it?»it.<).  (_.e:  Scd  hoc  ipfiun  cft  tj  tacit,vt  miru  vidcn  Jebcat  cj>  dicimu? 
jptccTitia  dott*  a  filia  emancip.ita  etii  ca»cipatotratri  confcrcnda  clTc.Quo- 
na.n.colorc  rrarcr  g,  ctiam  ipfc  emancipatus  eft  prote&itia:  dotis  collatione 
pcrit?Quafi  vero  alioqui  futurii  e(Tct,,vt  iniunam  ei  tacerctforor  afprans  ad 
paternam  fuccefJtoncm  (i  non  cofcrrct.  Hoc.n.prarcipuu  cit,quod  in  edicto 
dc  collationibusantcoculoshabctprctor.Atqui  untudxrm  iuhs  iiabctforor 
hcc  ad  fucccdcndu  quitC  trater  cum  ambo  lint  cmacipati.Ergo  cef  iantc  co- 
lore-iniurtf  .ciifarc  vidctttr  color  ctia  pet<*dsr  coilatiouis.Quod  fi  ad  cain  ra- 
tioncm  rcfpicias  qua?  noui  iuris  cft  potius  qi  a  vetcns  ,  &  ad  qua  potiilimu 
rcfpcxcrunt  poltcriorcs  Impcratotcs  in conititucndo luredc colLaucmbus, 
niunriim  vt  intcr  Iibcros  fcructur  jqualitas.  An  116  potius  111  Jucitur  incqua- 
htasitcr  emacipatos  cum  ex  vna  partc  dos  coicrtur ,  cx  altcra  vcro  nthil  cft 
quod  cofcranir.Na  fi  luftiu.in  l.pen.C.ttd.iu  quoq;  ciim  vni  cx  Iibcris  dos  a 
patre  data  futt,m  ahu  vcro  collata  fimplcx  donatio,con Ititnit  vt  Jonationciu 
tllani  iMopliccm  cotra  iuris  comunis  rcgulas  coicrri  oportcat,  nc  alitcr  pofi- 
to  iorc inafquahtas aliqua intcr  libcros indiiccrctur ,  phnc  tonfcqucns lit  vt 
li  dous  collationcm  .1  lororc  pctcrc  Iiccat  tratri  quinulia  ipfe  donationc  ha- 
bcatquacofcrrc  pofli;  hoc  ipfo  inducarurina-qualitasob  idq;  cctTarc  colla- 
tio  dcbcrc  vidcatur.  Et  tame  ta  oli  ita  ius  ftnlicvt  dus  jptcctitia  itcr  cinici- 
paros  quoq;  cotern  dcbcret,apcrtc  coltat  cx  d.l.filu  dete,  qiuuis  quod  ibu  c 
Imp.Gord-addir />«>>?  vtmM  prmdtmtu  ttptnteet, 
inter  prudctcs  vctcrcs  collitillc.  Putor6nem,q 

£x  intcr  cmacipjtos  inJuxitillS  tiiilfe,  quod  profectitia  dos  iaolim  116  mapis 
crTctfilix  cmacipatx,quam  filic_  rctcntx  in  pote(\atc,(cJvtroq;cafu  inpaui, 
adhuc  lurequodamodo  eiTc  crcdcrctur  propterca  (ji  |  rxiiK.rumc  fiJiai  ma- 
triinonto  (iuc  cu  libcris  liuc  iinc  libei  isdos  a  patrt  yptccta  ad  patrcin  rcucrtc 
batur,  nec  roagis  en  acipata  qua  Hiiataiiiiiia>  potci at  111  dotc  prcicctitia  fiue 
teftanKtinu.iiuc  Icgitimu  hcrcdc  habercvt  plunb.  a  nobis  pr<  batu  ctt  //. 
\i,.t«n%tL\.t j.Promdc  fi  c  contrano  aLddcrct  vt  p.itcr  tntc  ii  LUn  cman- 
c  pjtaui  inorcretur ,  .rquum  crat  vt  quamuis  co  cafu  d<js  cllct Oinntno  tilix, 
perinde  tauicn  illam  confenc  tcncrctur  acfi  non  fuilict  ipf.i  emancipatj, 
<d    no  plusiu.is  111  ca  dotc  habuilfct  quain  (i  cmancipata  no  clict.Nam  Sc 
m  filiataiinlias  idcm  contingcrct.vt  przinortUO  patre  lola  dotis  rcpctcnda- 
ius  habmtmcccommustamen  cunic.rrcdotcm  hatnb.is  cogcrctur,  vtpo- 
ilea  diccinus.  Quafi  filia  qux dotcin  habct a  pnrc  protcct.uii.liuc in  potc- 
tntc  rctentafiucemancipita  tit,habcattalc quid  quod  adhuc patcmu  qua- 
dimodo  clTc  vidc3tuf,aiitlaltc  pattTnorii  bonoru  qiiodjnio do  iure  ccm  Ju. 
Qua  ta  nc" ronc  potTct  quis  foruiT  cotra  pntarc  unto  n.inu».  I<  cu  ficri  poifc 
qu^i.i  de  cofcrcda  dotccu  dici  foic.it  quod  &nos  monuiin'  (cpius  i  prcCcdl 
tila.no  alu  bona  colcrri  puilc  quam  q  uut  coicrcntis,  quandog,  !c  pn'  cft  vt 
.    .  #        CCC.  ij 
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rnbcat  qms  fibi  propnum  i J  quod  cu  aho  comvnicarc  vclit  ,qtiam  vt  pc 
lomunicarc,  quc  ta  ncncomunicatio  ritpcr  collatiouc-.  Ergo  dics*  altq 
quod  placct  dotc prott&itiam  non  titu  >.  cflc  fili$ fcd ctii  patris,talc  ctTc 
dctur  vt  collationc  cxcludcrc  dcbcat,potius  quain  induccrc.  Vcrum  nor 
cft.Etfi  tnnn  ncgari  non potcft,  quin  cliquod  ius  in  protcditia  dotc  hat 
patcr  quandiu  viuit  fiuc  filiafamilias  fit  fmc  cmancipata  cuidosdataf 
illud  tamcn  ctiam  vcrum  cft  dotcm  patrimontmu  cflc  filix  viuo  t|uot); 
trc,tuc  minusfilie&nnUas  quam  cmaiKipate,  ob  idqnediciturdos  etiti 
prounlu  untutn  cii ,  niulto  magis  que  foluta  ablccfliflc  a  bonis  patris  /. 
fed  vfum.lJ.de  intnor.l.in  fHm.]6.dt  rtli£.(j-  fumpl.fnnfTj.i.$.vli.& l.vlt 
dt  eolUt.doi.  Non  igitur  ca  ratio  tucn  potcft  filiam  fiuc  in  potcftatc  retc 
iuc  cmancipati.quotmnus  contcrrc  tcncatur,dotc,qu6d  non  habcat  re 
cotcri c  polut,  Ncquc  illa  rurfus  quod  dotc  i  patrc  profcifta  vfq-,  adco  pl 
iurc  fua  ti  h  tbeat  vt  notl  lit  cogcnla  ca  tratribus  coinunicarc.Cur  non  ci 
cogatur  coinmumcarc  ttjtnbus  ctii  cmicipatis  dotcm  quain  ipfipatri  fi 
ucrct  foluto  vcl  mortc  riri  vcl  pcr  dtoortiu  matrimonio  comuncrn  elfc  - 
cogcrcturr*  Ex  quo  Clii  intclligimus  cur  dotcaductuii  filia  cmicipata  fra 
bus  cmicipatts  cotcrrcnocogatur.  Quonia  fcilicct  ita  cft  dos  tliafilie  ei 
cipaty  vt  nihil  in  ca  turis  patcr  kabcat  vllo  cafu  neq;coitatc  matrimonio 
quc  foluto.No  quide  matnmomo  coltantcquucotcporc  quflibctdos  t 
proftvtitia  linc  ad.:ctitia  hr,cir  mariti  aut  falte  in  mariti  bonis  vt  Joquitu 
fuinnj^.H.de  iHr.do.'.l.doft.6  £.dt  rti  vm^.N6ctiifoluto,q,a  fiquidcu 
tc  iuulicns  lolutum  iit  matrniiontuaducntitu  dos  tota  rcmanct  pcncs  r 
ntu  tamttli  mulicr  patic  habucrit  m  cuius  miferit  potcfuto  vt  fcribit  V 
mttt.de  dotib.U  vcro  mortc  viri ,  rcddcda  cft  mulicri  quq  eo  tcmporcca 
dotis  rcpcntur  vt  &  cctcraru  reni  ommu  cinn  iit  cmicipata.  Vtruq;  ita, 
Cxtrancus  qui  dotc  dcdit  ci  libi  rcddi  flipulatus  fucrit ,  quar  olitn  recept 
Josdiccbatur.Sidcnu]ue  diuovtiu  intcrucmflct  non  ideo  tamcn  aut  dos 
acho  dc  dotc  vidtn  polfct  comuniis  patri  &  tihe-Quo.n.iurc  poflet  potc 
ronnioni  aliqui  aut  aliud  ius  ptcdcrc  m  dotcabcxtranco  dau  filij  cmi« 
rc:  «Qjod  li  n.illu  uis  tuit  viuctis  patiis  in  dorc aductitia fiiic  cmacipated 
quidubfccruca  ilc  tlle  potelhcurpatris  hcrcdib.  ctia  cmicipatis>eirtacii 
kiror  li  dotc  co»tircfitc6pclleda?An  no  itaficrct  ei  iniuru.lta  fane  pcri 
ach  cetera  bona  lua  quohbct  alio  uirc  acquifita  cotcric  cogerctur.pnrfiei 
fratnb.cotra  nihi'  omnino  cotcrttib.At  qutd  fi  agamus  dc  dote  quiin  p 
dcdcrit  fitie  fue  no  tmacipatij.fcd  iu  potcftau  coititutar.Ncmo  .n.  ncfctt 
patnar  potcflatis  licct  impcdiat  nc  quid  poflit  tilia  fibi  acquircrc  i  patre- 
mcnocfliccrcquominusiiiij  lit  capax  duiis  i6ilantc  matrimonio,  pcrt 
ac  capax  cft  patrimonij  conti  ahcndi  /.  Pampomtu  TbiUdetpbm  jt.  tJ>.f* 
*rtifc.t>ion  quod  magis  ex  caufa  dotis  valcat  donario  intcr  viuos  a  patre  E 
iilictamihas qtiam  cxalia qualibct,  vt  contra  lntcrprctes  difputauimus/i« 
Conittiur.ctp.ii.cx  diiL::l'»!.:i>  'tiu>..:\  .it.,n,n: ioia  illi  mouentur>icu!q 
ma  publicc  tntcrcft  ctii  filiastaimlias  nubcre  ad  rcpledam  libcris  ciuitatc, 
patris  monc  fcmper  expc.tari,quas  tamc  linc  dote,  tam  comodctftq;  b 
codicionc  nubcrc  impofiibilc  ciict  ,dotcs  vcrb  maritis  ita  acqutrt  nu  po 
vtnullu  in  ijs  kn  fit  vxorii.lraq.ncccifc  fuit  admirti  cquc  dons  atq.matnr 
tnj  riliiramilias  cffc  capacc.  An  igiturfUufamilias  data  fibi  a  patredotc 
fccre  cogiciu  ?  Ladc  j w n  4ubiUUi  UUO  u WUixir,  qu(  cjfl»  fiui  emacipats 
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m  ao  vidcatutnlebcre  conferrc  dot#,  qua  /ctl.  itJ  libi  propna  habeat>vc  pro- 
prium  ip/ius  patrimomuni  dici  poffi:,a  pacris  parriinomo  fcpar.uim  d.Lvtt. 
D At etli 'di .dtt.t. i.f  .vli.ttd.l.ftiw.+.  D.dt  ttiUt.  Q^cmadnioiiu.ii.clt  inau- 
ditum,vt  cmanapacus  cmancipato  patrituoniutn  fuum  coulcrat  d.lfi  tmnn- 
ctpaii.t)  C  *»d.  ita  St  illud  mutto  alienius  fuerit  vt  libcrt  tn  poccftaterctcnti 
aliis  libcris  qui  funiitter iu  tamilia  '.i.aulcrunt  •  li  qnid  fuuin  ipli  Sc  omnino 
proprium  habeant,  idconierrctcneantur.  Cuiusrctcxe  npium  apcrtiimcft 
in  peci  hocaitrcnfi  Sc  quafi  caftrcrffi  quodquoniam  ica  cft  riltj,  proprtutnfe* 
ius  patii  iionium  vidcatur,aboncrccollationisimtuiinccii:  /.  t.  \~).de  SC. 
M*etd.Lvli.D.4tdAC.Tenyil.Li.f.  nteemfirtnft.D.  dt  cetitt.  Qttitfai  crgo 
idcmconilituiinusindotctiliefamilias  fidosfiuc  profcctitia  fiuc  iducnci- 
tiailla  fitproprium  iplius  patrimoniumeft }  Refponder^U  videtorquod  rc- 
fpondtmus in  dctc quam  patcr  tiiiaeui.incipata: dcdcnt, clTc quide.n  illatii 
patrimonium  iiliz  lcd  non  vfquc  adcovt  non  aliquod  in  ca  fit  ius  picm 
cttam  fitia  vtucncc,  quin  &  inulto  maiusquamquod  habct  patcr  in  dotc  fi- 
luecmancipitaci  quiados  apatrcprofccta  in  filiam  cmancipatarn  altqno  e> 
fu  pcncs  cam  rcnuncrc  potcft  viuo  quoq;  parre  ,  adt6q;  pcncs  ipliushcrc- 
dcs.  Nimiru  fi  folutu  iij  matriinontii  d  uortto  cui  dcdcrit  cautam  culpa  ma~ 
riti  dum  ne quid  dolo  malo  factfl  ftt  iu  fraudcm  pacr. -  '  G fili*i.l).de  dmert. 
I.fiti*  mtd.  yj.D.ftlui.mntnm .  Itemq;  ii  mortemami  folciu  r't  matvimoniu 
fiuc  tam  cuiancipatar  fili.t  dos  data  hicrit ,  fiuc  pcft  dotc.u  datam  lilia  fuerit 
cmancipata/.i.in  p't<e.!.ji  c&m  doie.n.f.eo  antc  tcpft.l  ,T  tti*.]+.d.l.fi!ie.e<). 
rMLViHj.n.tmtum  calu  dcsa  pattc  ilatafilixcmancipatx  aii  pj:rcm  rcgrc- 
dipoteftvt  ait  i.p*ttr  fit%e.-u\>.dt  eutil.  !.v:csi:fdcin  lcpisfcqucntia  cxpli- 
cantkdcfunctahlia  inmatnmoninatitc  patrcm.  Atdos  aptttc  in  riltamfa- 
iniJtajproicctancn  Imct.mtum  calii  quo  Jecciltnt  fili.i  vmo  patrc  rcgreth  • 
turadpawem,fcdiiiicdiuuitiofnK  moitcviri  lulutu  fit matnmoniti COtn- 
nuiniscftpitn  &.  iiiiar,  ita  vt  non  n  aps  lilia  p<  fsic  agcrc  ,  dc  Jotc  linc  p.i- 
tre  quim  Y>st9r  iwc      dJ.i.f.i.ftlnt.mtirtm.  proprcrca  quodituclt  vtriuf- 
qocpatriscutus  orricui  cft  dotarc  filiam  q-.ir  nullam  habct  dotem.ltlia:  vcro 
euins  ipfjctiamdos  clf.Noncrgo  bmn  clt  cr>mparatio  dotis  in  pcvloiu  ft- 
lixfatinlias ,  Sc  pcculij  caftrcnfis  vcl  qttali  collrcnlis  m  pcrfona  lilijfamil.qui 
milcsauc  ipiali  mtlesfuit,  cummhilpcnitiisuiris  lubcatpatcrncq;  habcrc 
poilit  m  co  peculio,quandtu  filius  vuhcqui  dc  co  pofsit  dtfponcrc  vcl  inccr 
viuos,vcI  in  vltima  voluntatc,vt  proTdc  mirum  non  lit  li  iv>n  conferatur  dos 
autcmconlcr3tur,quamuisquodncq;olircnfc  ncq;  quaii  caftrcrrfc  pccu- 
lium  conicrtur,  acccptum  fcrri  pofsitconftitutionib.  cx  qinb.ca-tcra  priuilc- 
gia  &  nnlitib.  Sc  pcculio  caftrcnli  data  proman.irunt.vt  probam  vcrba  d. $. 
neccjtfl 'ife. Ladcm  vcro  ratioquar  ftliamtam.  oblig.nvt  Jotcm  quama  pa- 
rre  jctcpit  frarribus  ctiam  in  potcltatc  retcntis  confcrrc  co£;:i'  nr,an  i^cnndc 
aduentitixquoq;dotiscollationcm  imlu<it?Jn  pofsitrbrtaile  q-tis  cxiliima- 
rc.ex  l.x.f.fifmbcoduxtnt.  D.dtctllnt.dn.  vbi  lcr:|  ti'i  cltau-n  abcxtranco 
datam  dotcm  contcrcndam  cflc,  &•  cx  d.l.+.C.dt  ctlimt.  vbi  11011  fcpJtatur 
doa  profciftitiaabaducntitia,  nifi  fi  contcrcnduin  fttcmancipato.  Arq;ita 
Cuiac.fontit/i^.j.tf/iAr.M.io.Ncq;  fitnc  poreltncgari  qi  i plitrfiiu  itiris  ha- 
bcat  patcrin  dotc  qu.imuis  aducr.titra  frliitamil.  dataimmop!ustpuinin 
profcctitia.Nam&  commutiisci  cumfilia  efiadiodotisaJiifimti.t  !:cut  tc 
rrofcctttix  fi  rriatrimonium  diuortto  folutii  ftr,  propria  vcro  fultus  patns  fi 
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niettc  vlri  vt)>rotuuimusfupr4ciutoloco^<><rfi.4«6.H.<4.5Jn  hocfauc  mi" 
nrs  iuns  lubct  Qtiodmonua  m  matrimomo  ttUi  non  rcctpit  patcr  itotcuh 
qua:  a  u  profcda  nun  cft.quam  fi  ipfc  JcJifUjtttciperet.Scc:  ii  tkcjuoo.ia.Ti 
hoc  cafu  JosaJucntiatotapcrtinctaJ  niantuni  vt  lcribu/^/p^w  w.^r  »4«u4. 
ScJ  tamcn  nun  facilc  poiTum  cgonwln  licc  ncrfuaJcrc,  vthHatamilias  dou 
udLCutitiamcogcnda  litconicrrc,  nc  quidcm  tratrib.  in  tamilia  rctcnti»,  ri- 
tum  abcft  vt  cu  Cuiacio  putcoycmla  ci  crinfcrrc  cmancipatis.  Mouctmc 
pnmum  quod  nullo  mnsloco  iJfcnptuni  vidco.Nam  quod  obiicitur cxd, 
1.1  ^.fifut  cctiitctmt.  D.  it  toUst.iei.  tjr  *x  /•  4-C-^'  <#fl<*f  .facilc  dilui  potctt 
cinv.  pert  neant  tj  loci  adfpccicm  illam  collationis  quar  iit  a  tilia  cmanopa- 
ta.vt  conlUt  cx  co  quod  ui  i.l.4.  trafraiur  dc  dotc  pcr  ribam  cniancipatis 
<1      .  frattib.c<>nfcrcnda,cui  Ulucn collationi  non fuuTcobligaum tiUain- 
fcui  1  iat  utte  l.conis  conftitutionc  in  l.vt  libtru.f}.  Q.tii.*pf*rtt  tx  Lfilu 
iicti.i  i.ai.Sc  c*.  ns  (]iia  fcqucnti  capitc  Jiccmus.  Et  cum  vcrba  c.iuti  prz- 
tonsita  dcmumcogunt  iiliaconicrre  Jotc  fi  pcticnt  bonoru  poilefsionc  vt 
ait  l.uit  toiiAt.itt.atumcjut  titflu  it  coUmton.  iit  c6tra  c.iu.  cipatos,  ii  quis 
lcgcsocs  quar  Jcci>llati:>ncIoquuiuur  in  dubio  Jc  emancipatis  intcllcxcnt 
is  nico  tudicio  no  crraucrit.  ScJ  illa  etiam  r.itio  inc  non  parum  n.ouet  qucd 
dctunlto  patrc  viua  a.lhuc  111  matrunonio  rilialam.^uar  aJuentitta  dotc  ha- 
bct  vcruin  cft  nihil  vnquam  iuris  patrcw  in  ca  pecunia  habuitjct.  SiquiJem 
ncmo  dubital  quin  coiuntc  n>.itntnonio  Jos  iiuc  profc<ftitia  fiueaJucntitia 
lictota  mariti  &  qund  magis  cft  co  amino  &  voto  daunurito,  vtpencs  cu 
pcrpctuo  cflct  l.\.'D.it  tur.ioi.  Ac  qu  juis  potucritaliquo  caiu  dos  ad  patte 
pcrtmcrcaut  111  totum  aut  comunitcr  cii  rilia,  no  fuit  tamcn  iJ  ulc  tusautti 
certu  vr  ius  ratio  aliqua  lit  habcnda  ih  tauort  hcrcJu  pati  is  unqui.quoJco- 
dicion.ilc  fuirit  li  niatiimomum  vcl  mortc  viti  vcl  diuortio  co  viuo  foluc 
rctur.qui cafus  ncuter  eucncrat  ueq;  probabilircr  fpcrari  poterat cum nimis 
niali  om-nisulct  viucntc  p.ttrcob  idq;  ncc  quifqua  dixcritius  illud  aJ  patr.» 
hcrcJcs  tranfmitti  potuiilcvt  nec  illud  Jict  potcit  vlla  ficn  lamwii  tratrib.u 


dosaJucnt  tianocotcrjti.rquoJ  vr.ii  mfpiacndu  eft  quotics dc collatione 
faltccx  iuris  vctcri*  nu  <nc  Ji  ■pi.utm  ,l.fi  filis.^.D.it  ttUti.iat.  Quodfiai 
iutisnoui  rationem  ni-igisattcndcrc  libcat ,  i.  ad  arqualiutcm  mtcr  Uberot 
con(cruanJj,ncq;  ratio  hzc  fuadcrc  potctt  doris  aduitiuz  collationc,  tjuia 
no  ca  Lconis  aut Iultin.  mcns rtiit  vcl  cftc  potuit,vt  zquale  hbcrot iiomniu 
patrimoniu  cdftitucretur:  icd  vtzquahusfcruarctur  intei  eo<  quantii  adpa- 
trimoniii  quoJabcopiofectu  cllct  Jccuius  fucccfJ1one.quircrctur»  a  cuius 
patnmonijcoputationcalicna  cft  dos  quat  uumqua  abCcclEt  a  bonispatrit» 
quoj  in  iis  nunqui fuerit.ck  quar  aliundc obucnit  quaa patrc. Nec  cft  quod 
repliccsdoteiiiaducntitiain  Jcquiri  quidcm  marito  iu  vtiu  iplii  sbonisfit 
coltatc  matrinionto.fcd  no  co  miniis  Jotcm  clfc  iplius  (ilie  cx  l.i**mmk.-}y 
V.dttur  dc.l.tn  i<h.)  ,.  C-  tod.  ?tq;iuper  iiliar  pctfona  qi^  lit  in  pcteilatc 
hcc  ipfovidcri  acquiliti  patri.  Nam  &  ius  illud  btiar vt  ru quoqj cum  Josin 
niariti  b-->nis  cft,cofiantc  vidclicct  niati  unonio  dotcrn  habcrc  dicatur ,  tam 
p.rfonalc  c ft  &  cu caufa  maTim  nuj  coniumftu ,  vt no  magis  acquiri ^cr fi- 
liemfjruilias  patri  pofsit , qtiam  illud  fi.ri  vt  nupufiba  patcr quoq;  nupfilfe 
&  incodcmpjtrimoniocircvidcatur.  VnJc  cft  quod  filufam.  pcrindcca» 
pax  Jicirur  cofiantc  matrimonio  habenda:  doris  ctia  quar ab  ipL  parrc  pro- 
f^talit,quodvuq;fallo<iicefcturfiiu»i(lemapatrc  quajfuum  fibx  cidem 
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patri  pcr filia  acquu crctm.d.t.PiptntHi.^.fttm.trcip.Ki  cum  qu  cqui J p ju . 
per  libcroi  in  potckacc  C&ihtutos  acquiritur  i  ita  acquiratur  vt  p.c  inonicnto 
quidc  tcmporis  in  libcroru  n  pcribna  ccnlifbt  acqutiicioi.^Zrfr*/. -9  dt  acj 
htr.non  poffct  dici  quonam  inftann  capax docts  tuilict  li Ji.i.ii  ius  illuu  onme 
cuiut  capax  hitffct  pcr  rilu  patri  qucfiru  tuilfc  diccrcrur.Porrb  abtuniu  c-dct, 
patris  perfonatn  iufq;  poteltatis  tnagis  noccrc  toJir  111  ca  dote  qux  aliun  Jc 
cjuam  a  patre  profccta  clfct,quam  in  ca  quj  a  patrc  ipfo.  Ac  non  (itmUtCC  111 
dotcproirvtiru  rractjri  ifta  poffunt,quij  liccc  perinde  illa  lit  &  in  bonis  ma 
nti>&  in  dn  1  Qiiinturio  niiccoluntc niatri  r uniu,cciij;  ammo  dfc  voto  da. 
MmaritotVtadpatrcnun<]'iarcdirct,vcrutn  tii  eltabkeaiiic  illia  bomrpa- 
trisqui  cam  dedit  aut  f>rovn\bt<d.l.vtt.dt ctii.dtt.tauto^i  n.musiocupictcm 
factum  cficpacrcmcx  cadotis  Jati  mc  vcl  prortHtStOiiC  :  Vtproiudcarquif- 
fimum  lit  prarmortuo  quoq;  patrc  111  dimociida  ipllus  (tKCCUIOlK  ratioticru 
habcri  ciuj  iuris,quou  patcr  lubuit  111  ca  doce  pnus  ctum  quam  dos  irilct.nc 
per  Rliam  precipua  rctuicatur,li  prjtcrca  fucccucrc  patri  vclit.  Prffrrriw  cu 
dotis  confcrende  ncccisitas  tilie  11  rogctur,  116  vt  dotts  lacturam  vcl  dinunu- 
rionemahquam  fcntiat,lcd  tantum  vtdc  fuo  in  foiidoiu  non  cx  aiiqua  pattc. 
dealicnodntata  cffc  vidcauirquc  rncioarquitatiscit  ab  Vlp.  allata  in  </./.i.>. 
ptn.T>.de  tall.dot.6i  m  coto  hoc  tractatu ,  Dc  collatione  dot.1  precipuc  pun  - 
dcranda.  Nam  li  ulia  cciam  m  potcttatc  rerenta  dotctn  prohcticuin  cotcrrc 
non  cogcrccur,  confcqucnslitrct  vc  Jc  Irjcrii  quuq;  portionib.falre  expartc 
dotataviJcri  dcbcrctiCtun  li  dotc  tlhnullaiu  atccpificc,  canto  amphor  uunc 
dfct  patns  fttcccfsio,  utoq;  inaior  ca  pars  fnCccfsionis  patcrnx  quam  coruin 
quifq;  habct,iiuc  tiuili.liuc  pretorio  lurcfucccdatur.Quar  racioctia  olttnJic 
quim  vcrum  (irqurvdproximcJiip.itau.iuusdotcm  aducntitum  atiJufaiii. 
confoendam  non  eiT.  An.n.co  magi»  vidcn  potcrit  lilu  d  /tata  dc  honis  ti  a 
rrum.licam  non  conrcratiPLnic  li  dorisquoq;  protetcitic.ci/iiationcm  tilu- 
ramiiias  cii  tratribiis  inporcltatcrcr.ciiiis  rccuurcc eo  cok  rc  <j>  ni.n  aJuto- 
ferantur  quam  quar  kint  in  plcno  lurc  ac  dominio  toukrtiKis.captiofa  ctrcc 
eiTctargiimcntatiD,  quu  licct  quatidiu  paccr  vixic,  nou  tuenc  dos  ptotcCCitu 
plcnb  iurc  tilic.icd  intcrim  mariti.fpc  vcid patris.ca niuiimm  (pc que  cotra 
ipeni  c(1<t,prarmomio  tamc  &  patrc  &  ruatito  incipic  cift  pleno  lurc  foJiu* 
iilij ,  dcf incto  vcro  folo pttrc  quamius  viuo  adhuc  rrtarttu  arq.ic  dt  s  cit  f<>  - 
lius  rilic»  non  quidcm  ad  cxclufioncm  marici  qui  Joccm  vxous  m  bonisiuia 
habit,  i  d  i d  cxcluti  >ncm  tam  pacris  tam  dcfuncti,  quam  hcrcduui  ipfiuj  in 
quosniminun  ms  nullu  rranlmilit  paccr  cuius  manc  limta  funtturaomnia 
qtur  pacerin  profccttujvOt  *vclhabcrc,vcl  (pcrarcpotuic[cui  rci  arcumc- 
coett  rp  fi  (ilian  )lituiccodctc,noii  potciHn  dotc  inquictati  ab  hcrcJibu» pa 
tri<)iiili  qtiodiliudfctnpcrvaum  mauct^iotciii  tlla  n  3  o<  11  i^a  ris  abfccf- 
fillc,cx  ca*q)  cauft  non  untumpatris,tcd  ctuun  hercditaut  htrt xhtmqt  ipiiut 
dcteriorcirt conjitioncni  ta  ta  u  clfc : idcoquc  vttoum  h..nt  qiurlttcrcin 
conduJamus  dotcm  hauc  pi ot  dtiti am  oiummodo  oinniquc  t . '  <  c  in  erri 
oportcrc.tiue tilutamilias  lit  q  x fucccdic,cV  coufcrrc  Jcbcciiuc  .;ii<nv-p> 
ta,&  (*me fratribusinpotcltjtc rc.cntis cortfcrtnduin fir,  liuc  cnuntipati  . 
IioicilitcCtafu  quo  cmancipatis  quuquc  conmcui ,  id  clc  ab  ctii^KipauVi 
cjnriimcx  ratiot:c!uiisvttx?rii»3bii*vao  cuauiq  uin  bimhj  nutlcrunt  > 
]~oltcontt;tunoneiii  Ltxtnisin  dd.v*  liitru.xn.C  Jewt4»,juccuiuj  knttn- 
t  iTtetupus  taiu  t  ft  ,vt  nottraliquid  arfCra>uui»x 
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L  R  R  O  R    S  E*P  T  I  \1  V  S. 
D<  t»li*timt  pn  tti^m  i«  ptttfidtt  funt,tm*ntip*  isficitnd*. 

V  f  n  i  t  m  hoc  tractitu  <!ccollacionibtisquodinaJiis  plc* 
riH|.  u-ris  noOn  paiubus,vt  nifi  ius  nouua  vcterc  diftmgua  • 
turcrnn  pcrupcncccilefit,  Aliudcniimusfmt  quod  prato- 
ris  ctiuium  cx  xquicjtc  pnmum  in<iux:t ,  aln;d  quodLcoro* 
c»»n !h: i' tit)  addidit  tn littetu.i  j.C.dt  ttlltu.  Poftreraum 9 
luftinianus  inttnui  111  ;ani  in  conltiiutiontbui  Codictsqufcxrant  m  /.19.10. 
t*r  zi.ttd.fntm  m  Seutl.iiidt  trttnt.t^.ftmrjf.ttip.^.fMJitd.Ptf^ot  cuoi  hoc 
ms  primtnn  induxitiiiibil  ahud  ct;ir,niii  vt  libaris  111  familia  rctcntis  profoi- 
ccrct  adutrfuseuniTcipatus.quos  cdicto  fuo  vocabat ad bonorum  poirciBo- 
ncin  contra  t  abuhs  pjmsparticipclq;  tacicbat  bonoruru  patcrnorum  cu  hit 
qui  manltticnt  in  putcitatc,  cinn  putaret  'niquum  li  no  cogcrcntur  illi fcgf* 
fua-.n  mcdiain  confcrre,  qui  patcrna  appctcndo  appctcrcnc  alicna  vt  Vlpia- 
nui  tract.it  inl.x.D.dc  ca!l*t. Idcmius  a  prxtorc  ipfo  ad  cos  quocjue  craaop- 
pjcos  tr.ictum  cft  qui  non  pctita  b  inunmi-porit  llionc  contra  tabtilasnuUo 
toruflis  tacio  lefiamcnto  pctcrcutabirrtcit»tob<'nui.iiiipi'iVcfltoncme» 
capitc  viuic  kbctitLaJcm  cnim  hic  ratio  lubcrat  xqtiitatis,  li  Iratcr  einirtci- 
paius  vcHct  intcllato  patri  Iticccdcrccum  libcris  m  familia  rctcntis,  tjuaado 
jurc  cunli  tota  pjtns  iutcitjti  hcridita.  ad  fj<  s  hcrcdcs  pcrtincrct nuiia vcrb 
cx  pjitcad  eii  Jiicipatos,  qut  quod  adiusciuilcanmtt  111  onmibusfn>c* 
;i  jiicis  h.ibttut.It  iq.ic  nu  iniiius  hoc  cafu  quam  pctita  bouonu»  poffcrrto- 
nc  contru  tabui.»fuiurtimer3t,vt  fratribi".  m  lamiliarciciitis  iniunain  tacc- 
tct  rratcr  cmaciparus  fucccdcdo  cu  ns  ab  mtcftatt),ii  no  ctiaboruiuaosf.OB- 
fcrrecogcictiir ,  qmppc  qux  non  habcrct  ii  fdiusfjiniliasinaniiiiettqualcts 
fc  m.int  tfc  ringi  vnk  vtpciindc  fuccedJtadi  filiusfjmilus  maniiifct.Jscc  ii' 
tvifiimaiiduni  cll  prxtnicni  tam  arcrtc  iun  ciuili  vim  tacerc  aut  vcMeaut 
i'olTc,vt  cti  qucni  ius  ciui  e  habct  pru  pentttiscxrranco  veht  ipfc  admincre 
tu  ftiis  hercdib.ad  patcrnam  (ucccisinnein.  Scd  cutn  ius  ciuiic  non  aliu  ftliu 
agnofcat  qtum  qm  lilimfi mhas  fruvtiiec  aliuni  patrcni  cjtiain  qui  Uc  patcr- 
uiniiias,/.4  D.  dtttu  jm  fm  tel  atien.iur.fum.  tdcoq;nimiru  habcat  crnan- 
cipatum  pro  cxtraneo.  Prxtor  hanc  utris  ciudis  afperitatcrn  lic  ccmperat,  vt 
icfcindat  cmaiKtpjtionem,  qua  rcicilfa  filicp  in  cam  condicioncm  rcdacto 
acfi  nunciuani  cmaucipatus  ruilfet ,  pofJI;  h.c  tilurs  aj»nofci  pro  fllio  ,  cjui 
non  amnlius  h.ibcrur  pro  cmancipatu.  Ntti;.  n.  vcrctur  practor  nc  ioiuhara 
ci  faciat  cilm  rcfcindic  cmancipationcm.  Sicjuidcm  nonidarco  tuturum  cll 
vtrccidatin  pott-ftatcm  patns  qni  nunc  dcltinctus  rcpcrirurcV  a  aiius  po- 
teftatc  pcr  iplius  mortcm  iam  iiocratus  eiTct  fi  n<">  tmrlct antea  libcratus  pcr 
c.nancipatiorietn.  Quancjuam  ncc  nouum  eft,  vtcttam »iucmep.itrc  prartor 
ctnanctpationcm  relcindat  ncc eo  raagis  ftlium  redigar in  potcita tcm,quod 
ncc  <i  vcllct  faccrc  polTct  :  quod  connruTfr  in  eo  cdicto ,  ciuod  clt  dc  capitc 
minutis  c<  cpio  rcftittiunrur  in  einancipamm  aSioncs  quacin  eum  adnuc 
fiUumfamihai  compctcbanc.  BcfcinditJi  cniin  emancipabo  quod  ad  cfTe- 
ctum  illum  tcflitutionis  111  mtegrum  non  quod  ad  ccttraotnnia.Vt&in 
cdido  dc  collationibus  rcfcindicur  rjuantum  ad  caufarn  fucccflionis  rion 
wiahutemancipatus  toto  co  tcuiporc  cjuo  pater  viwr  in  patris  familiarc- 
lcntus fuiiTc  caaii tinc t ur.  AIioojji  coofuudcxcntur onuua.ii  cuizcunq-,  cutn 
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DECAD.  XL.  ERROR  VII,  ^ 
counquam  aun  cuunapato  gcila  lunt,  cnm  hliot.iuiilias  gdia  rctrofingc  - 
rcmurw  Porro  quamuis  prrtor  iu  proponcndo  cJkio  Dc  collationibus,  dc 
cmanctpat  >  ta.itiiin  lcKUtuseiTct»htut  &  in  cdiCto  dc  borvoruin  podiflioni-J 
bus  coiur  a  ubulas  taincn  ccpit ,  poJit a  cadctft  rjtio  xqiiicatis  accomiroda:  i 
ctiarn  adlibcros  uvp.  >tciUtc  rctcntos,vt  patri  co.num  lucccdcntcs  fua  ctiam 
contcrrecvigcrcuiur.i.d.jtciu 5;  donationcm  ^pptcr  nuptiai  cjium aparrcac 
cepllcxL  I  luceumi  aJdcr  J.nnclt  vtcxcluJamus  dotcm  adutnutiam  i]uain 
ah!u:j  mlus  nunqcaconfcrri  dcbere  probauimus  capitc  prcccd-Quid  vcro 
aliud  habqnc  filuramthu  potcftapatre  preter  dotcmaut  ttiiiisramihas  pretcr 
djrutionc  n  proptci  nupaWttui  cnun  Ccpius  inointnnusiionationcin  hm- 
pliccm  a  patrc  in  hliuinaut  iniamtainiiiascollaTam  nec  olim  vaJuiilcncc  ho- 
dic  valcrctAc  nc  qiudcm  cx  caufa  dotis  fi  ipfi  filiat  itO. a  don  atto&  traditio  tit 
noo aut  vi  ficn  folct ac dxbct  marito pro  tilia  I.Ptmptnttti.^.D.ftimil.tttift. 
Cur  autcnt  yifunt  fit  prartori^fihau  inpatris  tjiinlu  rctcnum  dotcm  (uani  j 
patrc  profcvtam  iratribus  in  cadcm  Uiinlu  rctcntis  conlcnrc  oportcrc  ratio 
■aiu  a  nobisaiJar.»  ( !i  in  prxccdc  ntibus,quod  nlioqui  vidcrcttir  tratnbusiniu 
uam  raccrc  low.ti  tunc  dctcm  non  conlerrct,  liquidcm  dc  lratrum  inorum 
patruuomo  d<  >tata  partitn  vnlctctur,quc  m  folidum  dotjta  ciicpolfct  ac  dc- 
bcrct  dc  fuo.Sc.l  hatc  ipfj  ratio  oftcndii  non  fimditcr  potuiffc  hJtaairatuilut 
cbligaum  ci.cuuc  cx  vcrbu,huc  c*  equitate  ediCt!  pretorw,vf  dotem  pro- 
fcccitiam  contcrrctfratrib. cmancipaus.Qiia;n.n.tjcit  c.n»  iiipans  miurioni 
tua hcrcs,  h  paui  comuui iiinul  cuui  ipiis  lucccit-i  j,.  ...iiJ.jlo  cuaiTifi  uihii 
conicrrc  vcIincjiic  fup  mrc  t.>ufuccc(siotM<nhabercdcbcret?Facitcmartci. 
pjufor<>r  niiUr  a  lratribus,fiuc  m  poicuateiuaDcntams,  fwc  einsnciparis  fi 
dotcni  a  patrc  pruiccUm  iucontcrienolit:tacii  tratiih.in  ta.iiilia  retenus,cu 
quib.fiiiccdiib  rton  conicratctia  aducnutiam.  jVjcithliafamilushatribus  m 
potcftaic  rctcntis  fi  non  ciscontcrat  prolcCtitia,icJ  emancipatis  nullam  ticit 
ctiatnli  mhil  coKrat  iis  cjui  cum  nihilex  patcrnis  bonis  habcrc  dcbcrent  ad 
pjtcrnf  tiifuccciTionis  participationcm  5i  comunioncm  admittuntur,cat  be 
ncficio  &.  u.craindiil^cntiaprctons.  Hccciim  ita  turc  vctcre  fc  habercnr, 
Imp. Le.  i  prstnus  conitituit.vt  dos  \  donatio  pmptcr  nuprl.-is  a  hbcns  qui  in 
potcltajc  fiinicorcrantur.  tratnb.  ctii  ernancipattii  mLm  likttm.v.C.dt  ttU. 
t]fx  lex  li  non  in  hoc  nouum  ius  facit  planc  non  video  m  quo  facut.Nam  in 
eo  quod  additur  cmancipatos  victlliin  cofcrre  dcbercfrauib.in  potcliatc  ic- 
tentis  d'.nationcs  omncs  quas  a  parcntib.acccpcnnt,  liuc  in  ipu  cmincipa- 
n.  n-.  ,fiuc  pnlt  cmancipation6,ccrtc  ius  nouum  n6  tacit,  cum  um  olim  obti 
ncrct,v:  crnancipati  fucccdcntcs  cum  fratrib.m  fannlu  rctcntti  omnia  bona 
fuj  iisconfcrrc  dcbcrentctia  jducnuua,vt  iam  dutimus  cx  tl.Li.  m.iu.D. 
i* ull.l.+.C.ttd.l. t. f.fifub teJuitne/D.At c#tV.us  tanru  it  exccptis  qnc fuillc t 
habittrus  ctnan,crpatut  cnamli  jn  patris  potclt.ite  manhlfrt,vt  cx  1'apm.tra- 
»3at  Vlp.ini.rtiat  da*b.  <,x.*Uki!.fifr*t*ti.ti.idi  P*pm.  D.prtfttt:  Ncc  rurfiij 
polUs  dicerc  in  co  teciHe  Leonem  ius  nouuin,  quod  conibtuit  vt  collationi 
loCus  fit  quocunquc  iurc  intell.itat  fi«ccfli('nH,6ue  reilamento  penitns  nort 
Condito,liuc  facio  quidem.fcJ  poltcapcr  inolBciofi qticreuni  rcfcifT,,  Imc 
dcniq;  pctiu  contr.i  ubulas  bonorum  polittsionc.KamcVante  Lconcm  id 
ipfum  obtmtb-it.v;  in  omni  cafu  fucccfiioilis  intclbtr  locus  eifct  colhtioni. 
i.fini  mtttif.ij.D.tUintjf.tt/i.pnetcrximvcto  petiu  contraubtibs  bonorum 
ooUcisioac,mu  cafus  vcrbu  if  hs  cdidi  Dc  coJuuuuibus  -c.prchcndcbatur 
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in  Pande-tis  polititulrx  qui  pcrtincntadb.nior.itn  po.fcflionem  contra  ta- 
bulas.  Cum  umcn  is  folus  cafus  dubiutioncm  aliqua  habcre  polTc  ex  co  vi- 
drrctur  quod  pcr  boiiorum  poflci7ionc.ii  cotta  tabulas  non  tam  ab  mtduto 
qiiiiiextcftamcntofucccdt  crcAam.l.i.D.vnd.lifa.ffmitMe.fn/l.dfteii. 
pef  vbi  dicitur  cx  tciUmeto  duas  eflL-  bonorun;  p.  .ilcflioncs  fecundum  ubu 
Us5c  contraubuli<.Scditaid  accipi  dcbet,vtqui  luccedit  per  bonorum  pof 
fclstoncni  contra  tab-.il. «t  fucccdat  pcr  occaftone  tclUmenti.potiui  quamex 
ipfotcftamento.  Quonvjdo.n.fucccderct  ct co  teftamentoquodnimpitur? 
IJeo  autcm  dicimus  fucccderr  illum  peroccalione  tcfUmcnti.quia  fi  nbul{ 
nul!ar  ciTeiir.adcoq;  li  non  talcs  vt  cx  :is  pollct  peti  bonorum  pofTcfsio  fecu- 
dtlm  tabuluvcl  j.iin  hercdius.ncq;  cotn  ubulasdirctprctor./.y»»^»»^  " 
19. D.dt  fon.pnf.ttni.iAr.pori &  cum  quu  pctit  bonorum pot.fcisior.ctn  catri 
as  hoc  iplo  quod  rumpit  fucccdit.ncq;  mdigct  bonoru  poflcfsioncvn- 
dc  libcn  tanquam  ab  intcftato,qiiam  ncc  (1  vetlcf  hiberc,tamcn  poflet,  quia 
,     non  cam  dctulit  pr.rcor  cdicto  ttio  nili  fub  ca  conditione.li  tabulat  tciUmcti 
iwUxcducnt.d.l.i.ri' ttr.ui.fi  mt.tt/r.  niU.rxtmli.vnd.nkeT.  quomodo  Sc  dc 
pofthumo  diciiniis  cum  ii  pr.rrcntus  fucrit  acpoftca  naru<,ruperctcftamcn- 
tum  patrts  fucccdcdo,&  fucccdcrcruinpcndo./.f.D.i#i>ri«/?.r»i>r././;^#/tA*- 
wm.14  D.  delik&pifib.  quod  in  qtieicla  inofificioii  diuaiun.cft  que/iccr 
..  -1  •  -  -  laipattclu.nciiti.oi  q  urnbononimpiiiTcfsiocotTj  tabuWimd 
mtt  I  'i  !usqii3topotentiusremcdiumeftqiiippe<]\«jdiuris  cuiiltilitnon 
pretonj.non  Umcii  pcrcam  (iiccedirurtelUtori,  liuecx  rcrUmcnto,  fiuc  ab 
inrdutoded  prepar.itur  vu  ad  fuccefiionrm  intefUti,  obidq;  nonnunquam 
cucnit,vtjliusrumpi  ,  lius  fucccda»./.  ./  jrt/lhumm.i.i  fifmetxbi,  pfftnte. 
D.de  intff.tt(l.Sihi\ oreo  nooi  hac  partc  Leo  coltitt.it  cu  11  voluitcollatiom 
locum  clL  m  tJtrtni  cafu  lucccftionis  irttcftati,  pctitaq;  cotra  nbtilas  borvoru 
poflcfsionc.quia  vno  1II0  cafu  pntcrat  ti  oluu  collationi  locus  non  cflc  (i  te- 
a  ruciitum  fadu  effet  cx  qtio  tanqua  non  rupto  vcl  refciifo  fucccdcrctur.Mi 
licq;  ius  ilfud  v(q;  ad  ttpon  I  tltm.qui  primus  induxir.vt  cx  teftarncto  quoq; 
celtttimthciisfitnifinpriuirnprohibtta  fuent  areftatore./v%«.i8V«rrw#. 
drftmifi.'  p.j  Jj.i/W.viu  clumptjcft  Auth^x  le/tMmtnit.C.dt  ctUmt. 
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ERROR  OCTAVVS. 

DtftMtntt*  Itgu.vt  UbcuA-j.Q.dt  ttU4t.& dt  deniuttttn- 

Itr  hbtril  ftrimndn. 

0<  ■.  j  t  qui<  fonaflcprobabilius  cxiftimarehoc  umuoi  noni  co 
ll  lll,u|"el*eonc*»vt  Jf"i"t»oantcnuptia<  conrcrahir  ciim  olimdeas 

«  SMH  ^^"'"^nfcn-cwr.Hodn.vidr^rinndercIuftiti.ipfc  com  eatn 
H&f4t  c6!tit.rclcrt,cV amplitt  10 l.tMt*mntntff*.i?.C.dt,n<f.r/i.Wcq-t 
fmt-poi  ncgan  quin  iflatn  d.-.nationts  »ntc  n  uptias  col  at.orfen.  prtmus  Lco 
introduxiriuiu  &  cdicrmn  ptctoris  &  prioraomnia/rueprudcntu  rcfp6fa, 
liucl.i!pcr.rekripudcrh  tcumtimn on  etiidcdomtioncantc  nuptias  co- 
tcrerulatraxiucrarrr:  fed  hoc  vt  puto,non  tajn  quod  ratio  5f  arqmras  coIIj- 
t  toni»  qut;  m  protcAitia  dotc  locsftn  habcbat  «dtTiri  tfbii.iti.jnc  jme  nuptias 
I  ^umqu«]ucliab«cv  dcwtur  [  quid  cnim  aliud  cft  do»,  0,111111  donatio 
1  .  ■'ptcriiupiashijr,  quid  ali,i,l  Jonatlo-prrtptcr  iiilpH* filiaS qilid  aliud 
■^iiJtio  fwprerniipttas-ouaindoiipla  qi!oJ.vii;iH)doftJ<j  ^vtUcob.  <3«-_ 
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DECAD.  XI.  FRROR  VIII.  7rj 
iacius  nen  inclcgantci  fctiplit]  Quaniquod  toto  Pandcctarum  iurejncc- 
gnita  hicnt donatio  jntc  nuprias  ciufqucnull.^  vfuvudlaccrtc  iplius  n.cn- 
tio  vfpiam  apud  lurcccnfi.itos  rcpcutur,  tus  lcilicct  d>  .nat  ion  i  s Quam  pa- 
tcr  in  riliii fuotn cotcrJt,  (icut  A:  iili ar  d.s  j  patrc  djtur  quaits  lam  olim  clfct 
rcccptum  vt  non  n.inils  cam  donjtioncui  pro  lihouccic  cjirim  dotcm  pro 
ril  3  darc  pjtcr  dcber<  uLvlt-CM  dtt.prtmtfi.tttinqut  %  t  pro  arbitrio  fponfus 
aliq.ud  vxori  donarct  non  in  vicem  dutis  q jod  hodic  nwvn.it  &  «'.  httftujj ' 
id  cft  tor.trad'  .tcni  v->cantjcd  tatiorc  tJi.tum  nupctarow  l.tum  mnltM.  to.C. 
«U  itmeuumt.nmpiMtnlLLi.C  M  hn.ijut  Lbtr.  Vcruu,  qoautslmp.  Lco  pi> 
tnus  conftirucrit  vt  donatio  antc  ntiptias  cor.fciri  dcbcrct ,  non  tjir.cn  cx  co 
poflis  infcrrc  illud  quoq.ic  ab  co  coltiturumnon  fuitfc,vt  dosipu  prurcch- 
tia  emancipatis  quoquc  libcns  confcrrctur  a  tiliaq.ie  manlillct  n  potcftatc. 
lncipit.n.cdititutio  a  dote  t\a  j  donationc  antc  nu]'tias,ctim  ita  loquitur  Ini- 
peraic-r  Um  d»:  qukm  mntt  nmftitu tUnmst*  ttnfttmtur.  Sci  ibcndii  namq;  fuc- 
rat  e  corurario  ti  d*n$vn  mntt nmptuu  qu.',m  dtt  t*r,fer*tur,\\ hoc  2gcbat  Lco 
vt  m  dotc  iiihdn  aiicoltitucrct  fcd  util  n  vt  lusqtTui  dote  iiobtincbntad 
donationcniantc  luiptias  produccrct.Ncq,  cx  c<>  Of  ftqmiua  Meonr*ti 
psrtrttei  d*nmtt«ntm  timmitrtnt,  donat.onc  tjtuili  lo<]i  uttll,cjpi  potcfl  Cc- 
icch.rt  quafi  ca conftitutio  propter  donatioiic  tiitc  nnptiasfacta  fit  pcnus 
cjtia  proptcr  dotc. Donationis.n. noitit  in  illis  vctbis  fiipfit  Lco  no  fpeciili- 
tcr  pro  donationc  antc  nupttas,  fcd  gcneralitcr  it.i  vt  dotc  quotjjcoprchcn- 
dat,cum  ncc  dubiteturapud  ipfosquor^antiquos  luris  conditorcs  donatio- 
ois  nominc  doti  contincri  vt  Iulhn.ipic  tcltatur  in  d.t.tn  m«/r«.Quod  &  fc- 
quctia  oftentLint  in  quibus  ita  i-d,e*de.-i.  dtt  velmntt  uupttmt  d»n*i$t  exfub- 
fimttm  ttmtprtftU*  ctmftrnlmr.Kam  Sc  (iunlitcr  ctim  in  bne  lcgis  tnctatur  d<r 
coItaiionc-pcremancipatos£icicnda  donationis  utum  non.cn  vfurpjtur  r6 
dotis,cu  taii.t  negarinon  poflit,quin  dos  quoq;abciuancipjtiscoriftTind* 
(it  ctu  aduentitia  quorics  lucccdii  fratcr  cinancipatus  cu  fratrtbus  tn  fanulia 
rctctis  d.l.filu itttm.A.  CM  ««/iW.Nec  obh.it  nultrz  fcntcntiat  quod  in  d.i. 
filit  dettm.  tracLitur  dcdotcprotcclitiactijmcniancipatoconfcrcnda:  quz . 
rcsCuiaciudcccpitvtcxiftimaucritiamobm  &  antc  Lconcm  ita  obtinuirte 
vt  dot  profcciitiactum  cinanupatis  fr atribus  contcrri  dcbcrct  pci  riliam  in 
ipotcilate rctcntarjv.  Dcbuit  entm  potius  cx  conAitLUonc  Lconis  «.ie  no- ■ 
uuni  hocius  induxitcolligcrc  inteliigedam  legt  tllamde  filiaquaifaicrne- 
mancipata  vt  &  quod  fcriptum  eft in  t.i.i.fijubetmbtwnt.D.dt  ««II.  det.  vbi 
agiturdc  aducntitia  quoquc  dotc  contcrcnda,qujtJtncnccrtu  cft  cx  ijs  qc* 
fupcriorc capitc  dixunus ,  nullo cafu  confcrri  pcr  filiu  ntuj  manfcrit  in  potr- 
fiaten.ui  ioltim  fi  cumcinancipatis hatrib.fucccdar,fcd ncc (i  CUHI  fuis.Pla^ 
nc  nihilnoui  Lconcm  facerc  tn  poftrema  coilitationispjrtc  qua  iubctco- 
fern  ab  cinancipatis  donauoncs  omncs  in  cos  a  parenttbns  collatas  (iuc  io  i 
ipfb  cmaocipationis  tcmporc fiuc  poft  croancipationctn  apparet  fatts cx  il- 
lis  verbh  > pr»ttn«r« preutitntimm  tetnm ,  quar  probant  apcrtifFunc  nihU  ro 
capitcconltituinili  quodprzccdeiiubus  lcgibusContincbamr:c|uz  Gnit.in 
gcncrales  erantcontraemancipatos  Vt  ruhil  addi  p<  lltt ,  cu.r.  a  ollauonis 
oncrc  nihil  exccprum  dkt  prxtcT  pccuhum  caftrcnfc  vcl  qtufi  CaQrctlfc,fd- 
que  exconftituttonibus-Impcratoruni  pptius  quain  cx  edicte  ipl<>  pr<rtor>s 
$L!.e~*m  tiu»eni.H.}.tdtm  Tetptr.nnmXl .prtfaeit.d.L \.%.ntt  ts/lr.  I)  dt  t«U. 
Niuiuuiifucccdcrct  cuiicipatuscu  fw>  «aiactpatu.n.cu  at  p^to  mtuj oiim. 
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cufcrrc  tiLbuiifc  ccrtu  ell  l.fitm*nt,pd,t.<).C»d.  trrd.cxcepca  fciitcct  dote  qnc 
i  PJtrc  prorccia  tuillc:  d.l.ftln  dcttm.  Ergo  ncq;  hodic  quicqui  amphus  co- 
t  icT,mlidunationcaiuciH:pcias  ad  excplum  dotis.  Polt  hanc  .n.cmm  Leo- 
ms  legcin  vcru  clV  omnib.omnino  calib.  qi.ih.dcrs  cofci^dacftdonatiom  10 
quoq;  anttnuptias  aut  vthndic  noslnqut  iulttnianus  vcluicjiroptcr  nuptias 
cofcrri  o\n:tctct4.l.^ittnii.nantUm  ly.C.it  im>^f(r/7.Ine6qucPautoCaltitfi 
Arctmo  Komauo,Dccio  &  jIijs  alfctior,  qut  cotra  Baitolu  Alcxadrti  ali6fi{) 
iiotutllrs  ddcndfit  aJcb  gcncr.iltter  accipicdiciie  illa  Lconis  conilitutionc 
v  <  n  icipatul  hodk  donationei  quafltbct  i  patreprofcctas  trstrib.  futsctti 
cmjcip;n-  cdtcrrctcncn  ir«1  clcliit  Bart.  jc  ca-tcros«-pprioralegis  Lconinae 
vcrba  vidcntur  C'.  n  .r.ilt.i  Vt  ltbe> M,imuitt,r<<i  m»ftnlint,<j»i fmmtmt  ftxm  fimt 
fu,  :uru  jint  tnpo  tfimtt  tijinntu  .,    j  t.iee  p<"ij-  mtdt  prrfpnt  ftfiti.Scd  pr<£- 
cci  i  i  <J>  pollrcma  p.irs  cdftitutiottis  rclln-.  t  j  clt  jd  piccc^cnttfi  lcgii  rcnorc 
qrc  diltmguchit  *  ctii  cuticipatus  fucccdci ct  cu  futs  hcrcdib.an  cfi  cnucipa- 
tit,apparct  ctiaicnfuin  Looms  in  fupra  fcriptis  vcrbb  huc  cflc  vt  qucmadmo 
du  cuivto  pretotis  &  anccrionb.lcgtb.  cautii  crat  fuis  hcrotibus  inporefiarc 
patcrna  cwhutis  li quido  cu  ijv  tucccderc  cmacipati  vellct iuiincto  fcilicet 
CtnlcipatJs  oncre  coi  fcrcndti  bonoiti  utiinuim  quc  vndctuq;  habuiflent»ir« 
cmiitp.it  is  profpuicJu  bcrir  corra  fuos  hcrcdcs  pcr  collationc  sfuis  QUOCJi 
l.icicndi  en  iciparis  ti  dotis  qtuin  autc  nuptias  donationis  quai  patrcpro- 
fcaa  cflct,  Noii  quali  imurij  pati  vuicrctur  cmaopati  li  non  ijs  luuo/eircr, 
cum  fuifuo  iurc  fticccdcntcvi  t  proprii  bnna  vcniant  potius  quamadwMML 
l.tn  fuu.n  .D.de  Uk.ctr  pfji./.\.$.ljryiti.7).dt  fneeejf.edifiA'cil  quta  digni  vidc 
rctur  ctiicmicip.m  iutcr  quo»  &  luos  hcrcdcs  fcruarcttir  cqualttas  in  tjs  ni- 
inttu boflis  <j  ix  profcCta  clli-nt  jpatrc  cui  fticccdcrct  vct  amatrc  vcl  «b  auo 
proattouc liucpitcrno  fiuc matcrno.Cur no.n.fucccdii  &  lotviitcqualace 
\t  lcxait  quituattinct  ad  b.m.i  ab  c<>  proleCtadc  cutusliiccclTi^ine  agitur^cii 
fuccedit  ocs  li  n<">  c  >Jc  ini<.[tui  liqntdcfucccdut  iureciuili»cmancipjti  verd 
iurcprctorio]  (altccadcratione  &  qutdc  naturali  tiuod  lint  ri!tj,  ncgan  autc 
110  pofitt  cquc  lilics  ctTc  ill.»  quicmicipati  fiit,atq;fuusin  potcliate  rctctos? 
Eigo  qucmadmodu  priorpars  lcgis  cft  dccollarioncpcrluos  hcredcs  facitt- 
dacmancipatis,  it.i  cV  policnor  non  dc  alia  collationcaccipi  potquimooat 
fuis  hcrcdib.ticn  dcbcat  pcr  cn.ancipatos.Ad  ctl  vcro  cafii  quo  vcl  intrrfuo* 
hvtcdcs  tantfijvd  intcrcmandpatbs  tantu  ficicnda  colhtioiii  illac6ltitutio 
no  pcrtintt:qnia  ncc  cracncccrtc  qtiicquam  noui  in  ijs  calib.c6ltirut,quibus 
cdtaftpi  ftotis  iam  bcnc  proipcxiflct.  Hanc  cand<  cqualitatis  intcr  hbcros 
imiucvdc  ("'fitiin  quim  c6feruaildac  rattoncm,adco  ainplexuscft  lulbn.vtcx 
hac  priutuoi  Lconit  legc  occalionc  funmfcritcoftitucdi  in  l.penu  t.$.*M>MC. 
eod.ttt.vi  U  vnuscxlibcris  aparcnte  quifqoisillcfrt,vcl  dotf  vclantc  nupuas 
dpndBotK  n  acccpcnt.aliiis  vcro  fcihcct  cniancparusfimpltccm  intcr  viuos 
a^opaticHictniCOgatui  hic  limpliccm  quoq;  d<  nationem  coferrc rrstri,  fuatn 
quoc|)  coterrtiti,ticc  tantu  f.io,  in  cjuo  nthtl  cflctnbol^uiTi  iam  olim-eman- 
cipatiis  fu.-'  cofcri  ct  niuri.t  vt  di  .imus.  vcrnm  ctiam  cmancipan)»ne  alio^ut 
intcr  libcro*  incq.-al :  is  mdticcictttr  li  lccudii  vulgarcs  iurisrcgtHas  limplcx 
donatio  quiuis  j  p.itrc  prolccta  c<-  llaticni;  muricre  no  rungcrctinr.imcr  eo« 
jpf  ^  fntrcs  imcr  .]  or.  i!i  i  qncl  b:  tdonatio  obcaufain  faaa  c<infcrenda  lit. 
li     c  i    C!rn  fcr  i.v.<.  i  T.:,.al::jti«  iiratit  dtci  gcncralHer  pofclr,  Omnia 
irofccltitla  cu.«<cnJa  t&t  vcln  ca  Vitmcrtiutc fiuiplexc|uoq;donitio  cotinc- 
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atur,cum  tamcn  cxtrahunc  cifum  ialfa  rutarafit  ca  viuucrfalisprorJofitio  & 
ncccll  irio  rcftringt  nda  ad  pntfe&itia  illa  qux  caufam  aham  «jiiain  mcrx  ]i- 
bcrahtaus  habucrunt ,  quxquc  vcrilimilc  citnoniuific  daturum  parentcm 
nifi  dancii  caufam  illam  habuiflct.  Quamquam  quod  p- •  ! i  Iultmianum  dici- 
n»us  collam  a  parcncc  in  umnct  hbcrot  donatiombus  tamctfi  diticrfi  pcnc- 
ris  in  hoc  quidcm  fi:nplicibus,in  illos  vcro  o+>  caufam  aliquc,omncs  c6fcr{- 
dis  cffcad  lcruandam  mtcr  cos  xquilitatc no  ita  accipicdum  cfi.  vt  li  lint  di- 
fparis  quantitatts  quod  i.icilc  fitn  potcft  tV  plerumq;  fit,nou  inducamrcol- 
latio  uifi  vfq;  ad  concurrcntcin  qu  antitatcn..  In  folidum  cnim  donationes 
omncs  proculdubio  confcrcn  Janunt,hcct  non  idcirco  fut urum  U t  vt  omnt- 
niodo  Iibcronim  pnrtiones  finrxqualcs.  Acqualitatem  cnim  vnlucrunr  in- 
duccrc  Impcracorcs  m  iurc  ipfo  collationis  non  in  emoluiiicnto  portionum 
bcredttartarum,  aut  tn  proportionc  xftimarionis  carum  rcrum  quar  confcr- 
rcntur.Ptxtcrquam  tn d(\iLvlt.C.t»mmnn.vtrtmf<f%tt mdit.  Ncccnimquod 
plus  minufvc  conlcrtur  eo  magis  minufvc  collationi  locus  ficri  poteft ,  quia 
cx  iure  non  cx  iatfto  ncc  cs  quantitatc  fumitur  an  confcre  ium  fit  nccne.Scd 
illudmultomirabiliuscftquodcodcm  huius  xqualitatu  intcr  libcros  fcr- 
Dtndz  ftudto  conitit jii  Imftm.  d.N»tttll.\%.l.  illud,vt.cx  tefhmcnto  quoq; 
collationi  pcnnde  locus  fit  atquc  ab  intcftato  ,  Colorc  ilio>  quafi  pcr  nbh- 
eioncm  coliatioms  faciendx  miun&iofiem  prartermifiiTc  credcndus  fit  tc- 
ftator  qui  de  eo  nihil  dinit,  potius  quam  quod  collationcm  ficrt  nolucrit,vt 
bibct  conititutio. 


ERROR  MOKVS. 
Df  ftntcntid  t+jr  rdttene ptrrifturm  Pdpinidtii  int.  Ttmptmm 
PhtUdtipbw.^.D.P  tm.tttift. 
Bsirvavi  cx  hac  lcge  nouu  quid  &  pri>pcmodu  mirabilc  cj» 
ncfcio  an  hucvfq;  iquoqvS  alio  fuent  obfcruatu  deterioris  co- 
diciomsolim  fuiflc  donationc  inter viuos  fada  filixfamiliasrx 
caufa  dotis  qiutu  ceteras in co  quod  cu  c tt<  r e  donationcs  ir  tcr 
viuos  a  patre  m  (Uios  vel  fiiiisfamdias  collatc  folo  filcttoeV  rnot 
tc  patris  coualcfcerct  ctia  citra  ipccialcc6fu*matio:'.6  fi  modo  cotrinu  iudi» 
Ciu  no  probarctur  l.fihm  *u%m.\%.£.fmm%LtTt%ft .(jr  tpnd  t ' tnhrm.yjmttnt.tit. 
w.dt  dtndi.  i.ptttr.  donatio  ramcn  ra&a ot  caufa  dotis  non  confirmabarur. 
Alioquin  nullafuilTctratiodubitandiapud  Papinianum  in  d.l.Ptmptmim. 
nec  cjuxrcndat&curiose  a  Papimano  ratio  aliquafpecialis  pctitacxcapaci- 
taie  hlix  circa  dotc  babcndft  li  fufHccre  poifct  ratio  illa  iuris  comunu  quod 
oes  donationcs  cua  intcr  a  patrc  111  filtatainilias  collate  patris  mortc  confir- 
ntctur.llla  autratiocfTc  vidcbatur  proptcr  c[  donatio  taCraiilic  cx  caufa  dotis 
nocofirmarttur  mortc  patris  <j>  qurj  mortc  cofirmantur  ea  funt  ciufmodi  vr 
in  pcrpcmu  cofirmcntur,  vt  ccrncrc  cft  in  lcgatis,don»tiortibiis  caufa  morus 
&  cctcns  vlurnis voluntatibus.  Ncc.  n.poiTuntconfirmari  ati  tcinpus  l.tHt- 
l*i%»n%tmftri^.%.i.\y.dt  »H%£.&  dQ.l.ntma pftji.y.D.dt  Itg.i.  Atqui  cffet 
contra  vgiuntacc  patris  qm  donauitfHiecxcaufadotts  vtdcmatio  illain  pcr- 
pctuum  confirniarctur.Ncc  enim  id  pattr ab  mitio  cgit  cum  non  ilmphcitcr 
«ionauerit  fcd  ob  caufam  dotis.  Nam  qtud  fi  filia  viuo  p.itre  dcccffiflct '  An 
co  mious  dotcm  ad  fe  rcgrcdi  patcr  voIuilTctrMinime  vcr6.ProdrtTctnaniqj, 
ifta  intergrcuoo-noa  fjbx  cui  taucxc  quis  t«Ucs  fcJ  marito  pencs  qucu)  ro- 
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n  MKICt  iurc  dotninij  doseu.t  11  a  patre  protccta  li  r.on  nitfcranauis  rattenc 
I  {  patrcm  rcucrtoetur  /.  mn  jncmrfiim.&.D.  dt  tur.dat.  Ncqiic  contrariurn 

Cit  quod  diximus  dotis  Jandx  caufam  pcrpctuam  efic/.  i.D.f»d.Id  cnim  ra- 
ttonein  f.lam  iubct  quod  vt  cadcm  lcx  cxplicat  dctur  fcmpcr  co  ani.r.o  & 
voto  vt  perpctuo  iit  pcnts  rnarirum.  ac  non  vt  fcmpcr  (it  pcncs  inuiiercm, 
imovtnunquain;  cum  non  poflit  codcm  teniporc  clicpcncs  vtrumqueSc 
ibi  fcinpcr  clic  dtbc.it  vbifunt  oncramarrimonij  l.fi «?»i.<6$.'i*W»j.D.*«. 
Patcr  Mttcm  jh  Ipcck  i.lSfimpmmMan  penct  manru  cpt volucrat  cut ran- 
tuni  rcdmis  pi.t  Ji)  donati  folui  maiidaui.rat,fcd  pcucshlia  iptamcui  tradide 
rac.Non  i^itur  ui  pcrpctuurn  lcJtamdu  Juutaxat  quamdiu  matntmmuim 
durarct.Mimm  igttui  noiicic  li  mortc  patrts  no»  conhnncturdonatio  tacta 
CR  t.v.ifa  dotis  nc  alitcr  polito  iurc  nccclic  cflct  in  pcrpctuum  cam  conftr- 
rnori  quam  patei  non  urii  ad  tcmpus  t.iaam  cllc  vokuillct.  Laquc  nimtrum 
icmfwtna  Jubitjndi  ratio  crat  apud  1'apinianum ,  proptcr  quam  vidcbatur 
iiliainnon  poflt-  hanc  Jotcm  prxtipuam  rctincrc  quamttis  facto  pcr  patrem 
tcltaincnio  ctun  donttioHtt  nccvaluilfct  abinitio  ncc  cxpoiVticto  con- 
ualu.llct.  LudcmutuVcrd  dooationct  tolcat  &  dcbcat  arbttcr  familnr  cr- 
Cifcundx  prXCrpuas  aoiuthcare  Hli*  non  quj  ab  initio  valucrunt  [  c.r  ti- 
qutJcm  non  viniuntin  iudicium  tjiinliar  crcilcundf  cum  fmt  extra  caufam 
hcrcdit..t  s  &  bvihnu  udO.m&i.LftjHeni.yut  lia  D.d* tq*.u}im)qmt 
ab  utitto  inualid.c  mortc  dmiatoris  conualueiunt  cqiudcm  .  fcd  tatttucn 
vt  ofHcio  irbttri  cgt-aut  id  bbminium  pcradiudicattoncm  atkvouendum 
d.lpltd  eutiu.  iS.  QftuMtaf,  Nct  ad  rcin  iatitbac  quod  ladutu  hnllct  ccfta  - 
mentiim  >  eo  autcm  calu  ccrcum  ciict  1'apiniani  tcmponbus  non  cflt-  lo- 
Ctun CoHtnoiu  liuc dotil  liuc  altcrius  cuiuflibctrci  /.  Tkttptmpm.  14.  *Z>. 
de  d»t.prtleg.l.\.C.  dttolUtun.  ld  cnim  tunc  vcro  dicitur  cinn  donatio 
fnic  fe&acxcaufadotis  iiuc  cx  aha  qualibct  ab  mitio  valuit ,  tumpriutfit 
vtqutd  lic  in  bonisciui  qut  aj  collationcm  vrgctur  quain  vt  dccoquf- 
ri  poiTit  an  collationi  lucus  tilc  Jcbcac  necnc.  Atdonatio  vt  diximus  non 
valucr  u  i  ncquc  Conttrinata  ertt  mortc  patris.  Igitur  quamuit  collationi 
locmcllc  iioii  polict  duplki  iSUrationCi  quod  ncc  donatio  vnquamva- 
liuliit .  ncc  li  .tliqi-ando  s aU  nlcl  facto  tamcn  tcftamcnto  coilationi  loctts 
iicri  p>'Cuillcc .  iiuii  co  magis  coiiicqucns  ricbat,  vt  prxcipuam  dotem  ha- 
bcretiha  dcbcret , iinmc  tanto  uiiniisquod  cademfcrc  ratioarbitn  ofti- 
ciutnimpcdirec  quar  coilatioiu  :n  excludcbat  quod  nunqnam  donatio  va- 
luiflct»boccfl  Dcqut  ab  inuio,  ncquccx  puiiracio.  Nam  li  ab  inrio  va> 
luiiilt ,  Quers  ndum  luillct  ik  coliationc ,  cui  umcn  non  potuilllt  locus  c(- 
fc  iact»  tciiamcnto,  Si  \cro  cx  poilfacto  conualuiifct  vtiquc^axbitcr 
Etinihat  ercifcundac  eam  iilix  pra-cipuatn  adhidtcarc  debuiflet.  Veruin 
i^ipondct  1'apiinatius  iubtililiimc,  vt  folct  nihilominus  dcbtrc  hancdo- 
tctiJ  hliac  prxcipuam  rciuanere t  vnica  !llarationcarqutatij,&  volunta- 
tis potitiS  quam  iuris  quod  &  patcrdonata  filiar  pratdia  dotis  ctic  voluif- 
tctttlcmatriinonijam  poilpatns  quoque  mortcm conllioAct.  Indenam- 
quc  ticn  vult  Pjpimanuc*  vt  quimuis  nulloiure  iint  pracdta  ilia  pcnes  fi- 
liain  «ncctn  us  quidqtiatu  iptahabcwt  prartcr  naturaJcm  polfcisioncm  dc- 
icndcnda  tannsniita  fit  in  ca  uattirali  poilcbionc  pcromcmm  arbimnon 
f^ccic  Jonauonjs .  vt  u  Igo  iuaic  trcditur  ■  cuius  fcuaccc  noa  magu  tlia  ca- 
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pax  fucrit cx  caufa  dotis  qtiam  fi  fiinplicitcrdonatil  (uiifct  fpccic  d<,ti<>anus 
tuitillacjpax  qiundiu  dos  ctfepocuic,id  cft  quamdiu  matrimonium  cin- 
ftttit.  Neccnrmdos  ftnc  niacrimonto  efic  poteft  vt  intclligamui  aliudre- 
fponfurum  luiilc  1'ipiniinum  fi  viuo  patrc  diflolutum  ftniTct  matrimo- 
ntum,  aut  ctiam  li  foccr  &  gcncr  in  cadcin  iortc  naui  funul  vcl  rutm 
pcntllcnt  adcoque  fi  poft  mortcm  patris  ftnitum  ctlet  inatrunonium  vcl 
tiiuortio  vclmortc  viri  antcacccptum  iudicium  tamtlixcrcifcundx.VtnirB 
cnim  iuftam  rcttncndx  poifeflionis  caufam  habcat  iilia  cx  co  cempore 
xianiandum  cft  quo  tudictum  acctpirur,  non  cx  inftants  morm  patru» 
Plane  ft  poft  adiudicahoncm  ab  arbitro  ftaam  fupcrttcniat  diftrailio 
macriinoni)  nort  co  tnagis  dcfincnt  cifc  propria  filiz  pixdia,ouz  fcuttl 
et  tucrtnt  nnn  pcr  donanonem,  icd  pcr  adiudicationcin  acqutfita  non 
fccus  ac  fi  lurc  lcgati  vcl  donationts  letjitimz  ca  pofllJcret  cttm  doini- 
nium  (eiticl  turc  quxiicum  non  nifi  lc-gtcimis  modii  amitti  poffit.  Ad- 
iudicatio  atttcm  pcrindc  atque  lcx  ipla  Icgitimus  modus  clt  douurius 
ctum  iurc  Quintium  acquuendi  tcftc  Vlpianoin  frttgmtnt.  tituli.  Stputt 
mntbit  tttmit  dt  tcjutfnnnt  rrmm.  £t  harc  tanc  Papimanci  rcfponii  ra- 
tio  Si  mtcrprctatio  clt  quam  ft  quis  tungat  cum  ijs  qux  fcripiiiDus  /r- 
y •«  7.  ttnttUmrmrmm  tsfur  diudicune.  Facilc  lntclligct  quim  longc  i 
Papintant  mcnte  alicrx  fint  tntcrprctuni  noftrorutn  adcum  locum  intcr— 
prctattoncs  &  quam  falfum  dlud  quod  ijtotics  lailitant  donationcm  intcr 
patrem  <V  tiltam  cx  caufa  dotis  vaiuific  tam  olim  qux  ncc  hodtc  va- 
(crer.  Nihtl  cnim  iuftinianus  in  prolcftirijs  innouauit  ncc  vllo  loco 
fuftulit  ius  patnx  pctcftatis  es  <]uo  proftcifcitur  impedintcntum  luru 
quod  non  patnur  vfjam  confiftcre  intcr  patrcm  &  iiliuin  aut  donacio- 
nem  aut  obltganoncm  Uge.fiut  tmmnctpmiu.  ij.Ced.  dt  dernt.  lt£t,Jrt>- 
ftrtuor.  50.2).  *i  SQ.TrtM. 


LRROR    D  £  C  I  M  V  S. 

DtCtuMtunt  inttr  tts  cjtti  tx  diutrft  ivrr  fucctduni^ad  It- 
gtm.fi  filtm  10.  D.  dtcelUl.bener. 


Rapitio  noftrorum  vulgariseft  effc  locum  colla- 
tioni  ctiam  intercosqui  exdiuetlo  iurefucccduntpuca 
fi  vnus  cx  liberis  fuccedat  cx  rcfiamemo  tanmiani  in- 
fttrutus  alius  vrro  vcl  ad  inrcftaco  vcl  pctica  contra 
rabuhs ,  bonorum  pnileflione.  Sic  enim  Bartolus 
Caftrcnfi»  Alcxandcr  <V  cxtcri  qttos  rctert  &  ft- 
quicur  Cagnolusad  Itfrnt  fi  tm*nctp*n.  uu.tfL  Ctd. 
dtttQmlt*».  tx  ltgt,ft plttu.  10.  D.  dt  ttilmi.  bentr.  vbt 
ciun  filius  in  potcftatc  hercs  infliMtusadijflcproponcrccur  cVcmanci- 
paio  pctentc  bonorum  puflcflioticm  contra  tabulas ,  ipfc  tatncn  n<>* 
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pitjilic  fatctur  quidetn  Scatuola  ita quidem  hibcrc  c^itfura,  vtooofkei 
contcrcn  lum,  Ld  tatnen  magis  fc  fcntire  ait»  vt  quemadmoduin  pro  par- 
rc  hereditatertl  rctnctcoiutccjund  bonorum  polkfJionem  conrra  tabulac 
pctcrc  poflct  fi  vcllct  bcncficio  tratris  ptartcriti  eJiaumcomrnittcntts  ita  fie 
confcrri ci  Jtbcat.VtiqucinquittCum  miuricm  pcr  bonorum poifcfJioacni 
patiatur.iVfihi  mmrpjjm  probari  potuit  hatc  fcntcntia,quam  fatcntur onioo 
com  S<  iui  la  cfle  manifcftc  contrariam  c  Jicto.  Vcrba  cnim  editt i  ctti  ho- 
dic  ikii  cxt  11  t  rnr.cn  Ccrtoin  cft  ficccnctpta  liiiflc,  vtmrcrcosrantumcol- 
lationcin  Jatiirum  lc  prxtcr  cd  xiiTct  cjuibus  polTcflioncm  dcdiflct.  Ita 
nartiquc  accipicndum  ttiqurd  Vipunus  jici«/.i.a.i.D.r«W.  Non  vtctaoo- 
trario  loaim  rubcat  collatm  intcr  coscinncs  qtnbus  datacft.bcnorum  pof- 
fcf.io.  Alioqui  daretur  ctum  intercmar.cipato*  quodfalfum  cfl  L  fitmtnei- 
pnti  T.C.de  etUmt.  Et  tatio  cdicti  ilt  non  cjuod  pcr  collationcm  bonacn.ma 
dcducjnrur  ad  vnum  cumulutr  cjui  nun  dibcat  diucrfo  iurc  ccnfcri  vtrario- 
cinatur  Bartolus  td  l.pjier  f.Uurn.C.nv.i.l>.dt teiimi. det.[o  II  irio  t  nin  pra:- 
ccditi:  inducitcontufioncimnon  conf'.<fio  collationcm  tfifertr  i.C.dt  tei- 
l*t.) rccjucrurfui  cjuod  vtibidcm  jJditBartoh;s,«iiii  plurcs  diucrio  iurc  fuc- 
ccJuntjingtih  voccntur  m  folidttm  quifquc  ex  fuo  iuic.partcs  vcro  BaatPtr 
concurfumotcjuc  itjmutua  illa  iniuua  quam  alreraltcti  tacit  inuiccm  com- 
penfctur  [nullalii]uidcm  inmria  tit  abcu  cjui  foo  iuie  tanquam  fuus  hcrcs,& 
liftcbciiclicict  prxtoris  fi.cccdit  in  vniucrfapatrishcrcditatc  ,ncc  comagis 
collatitini  locus  lu  intcr  liicccdentcs  cx  diucrlb  iurc  quod  pro  partc  tantuoi 
fingtih  fucccJant,  vtm  ipccic did.t.pmttrjilmm.k.  «m/./rf.JScdquiacouj- 
tionis  .rqtiitas  tota  tlt  c\ t Jicro  &  iurifdictionc  prxtoris,  qui  porto  benc- 
ftciofuo  talcm  lcson  diccrc  potuit  qualcm  voluit.  Lamvcib  diccadam. 
putauit  i  vt  non  aii)  ad  bcncticiitm  illud  admittcicr.ti  r,  quara  qui  cx  codcm 
cdicto  bonoium  poflcfstoncn i  p<  t<  n  i-muc  prartoris  uirifdictioncm  a/per- 
narenturtqu2potiltiraun  in  JanJa  bonorum  poflcfsionc  condfttt ,  vt  ait 
Vlpianus  m  l.\.rD.de  iwrtfd.  M  jfpcrnatur  illc  qui  cum  poflct  pctcre  bono- 
nt  n  poflcfsionem  c  r.tritahtilas ,  fiuccx  pcrfona  propria ,  fiue  cxpcrloaa 
fratris  CoJCOitn  eommittentis,  mauult  tan.co  fucccdcrc  cx  tcftamcntotan- 
qu  itn  cxtrancus  quilibcr.  Cur  crgo  prrtor  tubeat  ci  confcrri ,  qui  tanquam 
cxtuneuslucccdt;?   An  toitc  vJIatdiui  pirs  cft  quariubcat  ficri  collatio- 
ncnicxtrancohcrcdi/nullaprorfus.  Dux,  nanicjuc  duntaxat  fucnintpar- 
tcscdtai ,  c\  quibus  prj-ror  lubcbatlicn  collationcm,  vt  refcr:  Tryphoni- 
nus  inLfiimm.U3,Vtrfit.  videmmue.  D.de  bener.pcffe[i.  tentr.  imiul.  cx  captte 
fcihcct  cJicti ,  Dc  contra  ubul.is ,  &  cxcapttc  cdicti  vnde  Itbtrt  ,  qujrnm 
ncutra  cxtranco  taiict ,  cjuia  ncquc  vlla  viJeri  potcflficri  iniuriacicmi  vcl 
cxtrjncusefl;  vcl  cxtrjnci  cui'.iflibet  iurc  fucccdit  ctiam  frpars  hcrcditatu» 
aut  vt  incltus  Jit,ain  fucccfsioms  ciaufctatur  qui  tan^tum  cxtraneus  nihil 
pcnitus  ln  ca  fucn.fsionc  habcrc  dcberct.  Qux  ratio  facit  vt  ncquc  inter c- 
mancipatos  vlius  collationi  locus  lit  dJ.fi  emanttpdtt.  nifi  quodad  dotem 
vcl  donationcm  antc  nuptias  profcctitiam.  l.fitudeJtm.4.C^d.riC(fiCoUio 
fuus  hcrcsquidcjuam  confcrtc  dcbuci  it  cmancipato  cuinon  potcrat  vidcri 
faccrc  initKiam  fucccdcndo  fciJicct  antc  Lconis  conflirutioncm  in  l.vt  lebt- 
tit.xy. ted.de <jua  dixunw  CMp.prteedenii.Lt  hanc noftjjm  contra  interprctcs 
otnncs  opinioncm  ]'robat  muiticc  rcfponfutn  Papiuum  m  d.l  pster.  utnSet 
te  ju>d  m  /./fj.fubucitut  cx  PauIu.I^atafihum  cmancipatum  inflitucrat  hc- 

Kdcra 
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rcJcinSf  ftliimexhcre  datierat:  quar  inoffictofi  lirc  rnora  &  pcrlata  parrcm 
dimidiam  hereditatic  futri  abfrulerat.  nelpondit  Papinianus  nnn  cfTe  co- 
genAinifrarrcrnboni-ptopriaconfcrTC.AdditurveTOcr  Pnuloin  Lfttf.  ncc 
ipfjtn  filiam  dotcm  fuani  rrarri  conlrm  dcberc ,  quontani ,  tnqtiicdiucrfo 
iare  frjtres  funt  hcredes,  frarcr  fcilicct  ex  tcftamcmo,  filia  vcro  ab  intcfhto. 
NecpofR-i  refponderc  cjuod  Bartolui  refponder  in  ci  fpccienoncflc  \r> 
eutn  collationi,  non  ram  ob  i.f  qtiod  tflt  diucrfo  iure  f.icccdanr  quiiii  quod 
e* ervicm  iure ftcccdereeriimfi  maximc  velicnt non  poiTcnt.  F.rli  cnim  vc  - 
r^cft  ncqticfiIiimexheredKa.il  pofTe  Vnqaram  fuccrdeTe  cx  tcfhmcnto, 
cum  nec  ».f  Sonoru  n  p-Mfctilonem  c6rra  tabufai  admitri  potiit  /.  nipnutwt. 
8. D.4t  fonrr.fr f.ttmr.i^.  ncq;  fratrem  inftirutum  poiTcabintcPa:..  iicrc* 
der  «Acvbi  f  iiti  (cmclhrrcsrutrcx  reltamcnto  antepropofitam  inoffi  iofi 
«jtterdmi  quia  mnnifi  poltad  ram  htrcdic.ttcm  cx  tcftamento  qucrcla  in- 
ofSci  .f       p  ■".  v  r,  ff  /.7*pnf.8.$.j?  con4iti$m.  T>.it  tnt§ itfttm.l.fi  jnU 
f.ttmn,.  4.  t  ••    .'  r#V    N''iicam  timcnrationeinadrcrtPai.lus,  qiroJnon 
'  '        «utc  ctFxinf»  vcllcnt ,  fcd  hanc  vnam  qtmj 

El  vero.quid  rcfcrrepotcft,an  pcfsint  cx  codcnt 


p  ■(■ . 


i  eHofitcccditnrrQ^-m  mtilo!  gc  •  j.  rra- 
i  !f;v;  v  ; qt.i  -b  H  rantim  n  n  frcccd  nt 
rt  a  Ifl  EicceH-rr  vrfftr.r.tamiM  n  n  pr.|rL-r,qt.i.  .  in- 

"•'•'""  eat  *U  r'.    -»>j  ,-»  Jfa       ;  v  rt.ljl  -v  eoien» 

Iflnemmcalit;  Jterj  .       :-r-:  »      :c  v..k» 
'  -'■'"T'  facce-lcte  anquane*- 
';•       ."  :<":'     {  «exeodco.  i  tcli.cccJcre 

"*•    Nr  !•''  i   '•  Jiflidcrrtaineq.  ifq  ram  cx  intcr  . 

.  "  ScrunIiftt"e!lijrcT,q,ir,dcxMtin  4J.fi 
latet:  -  .ft.-Sttat  BanobshociusQcc^llatk.nibujita 
«rbmareatfv  ir*  •!•"••-•  :..  a  ScjiioJa.parti.ii  i  pra.t--.rc fiierir  .-.>nftitu - 
tum.  Q  r   Trrrrrc  proli-cpoflim iHiiiiftcit.Pnmu:., q„  dvidcoScx- 

uo!.im  ttlitto  Ic}'":  rv  -         Ilattoni  Incunt  cfle.cuni  ita  fcr  bit.w tatftttn- 

titflti.  Kccconrr  •    ■  >  rc<p  mdtlfc  fubuccrc  ratioik'f..m  >u  cx  cdi  16 
quck!  fctnnnrr,  eHt-*^  "-  ;rer'  rntta  fchabcat.Ctit  c/>f;!cq,'cin  ..n.niiio 
q..ifijui*  ■■Crtj  re^o-icre  rcltt,  etiaft  Scarn.  Jtfrtaut  Papin.nedj  i.  Birt..lui! 
rornneccfk-  fitref  ondcrc  a-Juer!'  s  c  li:tu  ,rU  ,dncc  S,xi   U  ncc  alij  \lti 
!  reconf.I-o  vrficcrcai>dctctp.>Tovciiirc  inn;cntc:ii  vnqu1  p  ti  iifc.  Fuc- 
runtcntm  illi  omnerfrc!igi'-(l  >rr?  i'ins  prarlutim  Sca-  it.Ia  rc'   :of  fli.tiuj* 
cmniumi ?<  pratcTca non  tantar a.itorru: ts  vr  cu  lic  c--;  tx.'1i  ^trc  p:a»:orts 
edifrhm,cttifqucpotelbtct.!V!r.br.,cu-.e'-ft.tptr:/  G  '  iMi.i^J.q'^, 
)e<-<  !fgarerrt  pmdc-tct  nc  quid  Icgib •  i autcfvf:s  cont.a.-i jiu  mduccrc 
t^cmetit.  MTXtmcverocu  n  noncx  vcrbiscd  cti  coi.Jtiot,t  ..  talud.it  Sci- 
uo!i,fetf  cx  cdiiSo  ipfa i ,  quo  nomtnc ligntficat  non  tantuf.1T  vcrba  c  !i  ti,  cd 
eria'v  mar.i prartt -ris  fitccre nc  dcbcat  contcrrt.  Sicutccotr.irioaliis  cticr.it 
nonnumqu.im  vt cx  vcrbi?  cdic"ti  c    '       :nducatur,q:.j cxprct. ,u%fcntei;- 
tia  debeac  dcncgari  vt  in  /  fHmm  lo.f.ptvult.D.  dt  It^jt.ftuf/.  Scctndo nie 
illad  ma"ismoitcT,  quod  ratio  q  ia  mrmrri  fc  f.nlic  .ca-ucJ.i  vt  contra cdi- 

^^"Tom,CJt'm',,cfto  nJ^Aitcnur.colhtioni^cumtli".  .Itkrt.ouox) 
th  eS  fpecte  fiini«:  mfrmttus  hcredirittern  quatna  !iit  pr,,  rctmcat  non 
•  •io  ture  quim  qiiodbOTnrijmpoiKflicuifinpetctepoirtr.Qi.oJ  cth  vcturu 

\>t>d  i 
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cft  ad reni  tamcn  non  pcrttnct.  Nou ennn  ad  collationcm  inducendam  fut- 
Kerc  voluit  prxtor  vi  poilutiiliut  pctcrc  bonormn  poiTcfuoncm  i  fcd  illud 
ctsam  cxgi  vt  cffcctu  ipfo bonomni  potVcfljoncm  pcticrir.quia,  vt  diximus, 
tantonumisdignuscftcuifaucanirqxii  bononim  poffcflionem  petcrc  po- 
ruit,  nec  petiit.  Alioqui  cadc  ratiouc  probabo.ii  filiut  qui  erat  m  potcfUtci 
cV  fratrcin  cinanciparum  liabcbat  dcceffcrit  tntc  acccptajn  bonorurn  pof- 
lcflloncni  ,rclicto  hcicdc  Scmpromo  ,  pcrinde  cogcndum  cnianciparutn 
itcrreScmpronio,  atq;  ipfi  liliofccundum  Scxuolx  fcntcntiam  conlcrrc 
cogcrctur,rarnctii  filiut  poikflionem  116  acccpiflcr,  cum  in  Jaercdei»  tranf- 
cacnaud  dubtc  ms  coll.icionistainacnucquaiiipaflluc  vt  noflri  locnmntnr 
cx/.i.$  \b\dtm.  'D.dt  tou*i.btntr.  l.ftm*tunt.\^.C.tti.  Atcjui  falfuni  clt  tn 
prnxiiiiifpccieSciiiproniocontcrendum  ctfc  li  Vlpuno  crcdintus  in  W.*. 
ibident  vbiaittticndmnquidcm  Scmproniuni  a  prartorc  pro  ca  partecjua 
heres  lcriprus  fiiit  is  cjm  m  potcftatc  cnt  dum  nc  vlcra  virilcm.  Sed  tainen 
adcollationcm  admirci  cum  non  dcbcrc  in  hunc  cafum,quia,  incjuit>booo- 
rumi>oififsio  adiniifa  non  cft.  Quat  ratio  prorfut  incptaciTct  (i  fufEccrrt 
cjuod  ad  v.icti  potutikt  polfcfsio  ,  quamuis  adintlla  non  iuiflct.  Prxfcrtim 
ciim  ucc  :ilto  colorc  lilij  hcrcdcm  tucatur  prxtor  ad  virilcm  vfquc  partca 
petitapcrcniancipatumcoiitra  tabulas  bonorum  potTcfiionc  quam  oubd 
ipfi  tihocompcticut  tus  pctcndxbonorum  poffclsionis  ,  ta.nctli  lusillad 
nonrranfinifertt  ad  hcrcdcm.  Atcjm  ncgari  nonpoteftquin  trtnfmrfrr' 
bcnciicium  cdicti  cjuod  ad  tuitioncni  virilis  pomonis ,  cum  fuis  omnibus 
qualiritibuscV  condiuonibus  ,cV  confcquenccr  cum  lure collauonia  jfitak 
tus  lt  dv.iitkt  v:  ci  contcrrc  cniancipatus  dcbuitfcc.  Ctttn  tgitur  negft  Vip. 
kcic.liiilij  contcrcnduin  ciU',  ncc  id  ratione  illa  cjuaii  minds  iunshabcai 
cj.iim  haorturot  cflctiilms  liviucrct,  fcd  illa  tantum  qubd  bonorum  pof- 
Kfttbacceptanon  fit,f.iccndum  cftnoaliud cum  fcnfiiTe  in  ipfb£uoinooo 
cadcmratio  iuj;:  u  :.t  .  i  clTi  iiislccusn  habcrct.Nam  &  fecundum  Bar- 
tnli  iliitmCtioi:citi  diccnduni  cffct  digoiotcin  cflc  fdij  hcrcdcm  cui  fuccur- 
rcrcturquain  ipfum  lilitim ,  quandocjuidcm  ipfi  ribo  potfaimpaUJYCnr 
poiTi  fTt.jiic  no  petiiilct,  quod  iplius  hercdi  uon  potcft  imputari.  Aba  vcrb 
rat.io,qu.im  fi'biurgitSvcuola  iis  verbis,v/<f  •*  niu»  tnumiftr  itntrmm  ftf 
fiptori ptnisinr,licit  inccrprctibus  noftris  pUulibilior  vidcatur»tame  sninus 
adrcm  ht.crcinihi  vidctur.  Etli  cniin  no  negamus  cuut  dc  colJatione  cjuz- 
rrtur,  illud  ptiti  fiitniiiTi  iniptci  iblcrc  &  dcbcican  iniuriafiat  aliquact  cjui 
coUationcinpctit  d.i.}.tttin.DM  ttlltt.  d.  I.  i.  it  ttllti.dtt.  cunc  tarnenid 
obtinct ,  cuin  cxccra  oninia  coiicurrunt  quxncccflariafuiuad  induccndatn 
ccJIationis  neicflicacctn  :  intcr  qtiac  illud  Yiium  primumac  praxipuum  cft> 
vtimcr  cus  rcs  aj;.m:r  qui  bonomm  pofli  Ifioiicm  accepcrin:  d.l.\.$.i.tjr  i. 
*>.ibid;m.S\u  .qi  i  diccndum  rnt  in  fprcicquoq;  ^./^ibidcni  confeiri ctiara 
filij  hcrcdi  oportcTCtanquam  hcrcrli  cius  cui  procuiaubio  ta^fa  fucrit  nuu- 
ria  pcr  cmanr ipatt  m,qtiod  tamcn  Vlp.  co  lcco  ncgat  vtiam  diaimus,  Not 
tacionc  illa  qutjdnullam  hic  hcrcs  iniuriampatiatur  [quantumtns  cnim  •»• 
rrancus  fit,cutn  tnr.cn  non  tanquam  cxtrancum  cu  tucatur  prxtor,  fed  tar>-> 
quamhercJctnfihjinfticutiquemtucri  dcbuiifct,  parirur  finc  dubio  earo 
i|  lam  jnitinam  quam  ritius  ipfcct  cuius  perfona  juccedit  fi  adhuc  vmerct. 
patcrctur]lcd  quiabonorum  pofTcflio  pcr  filiutn.aduuflanoa  cft.qua;  por- 
rb  nrc  pcr  hcrcocm  adrnitti  potcft  cum  non  fucrit  ct  dclatajQtxx  ratio  oftc- 
dii  UjUod  bui(  bcicdi  «onltj-codu  aon  cft,  ud  fieri  proprig  aliquo  iure  cjuod 
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cx  |pfiuspCTftnaprofkHbttur,fedh«ctantumrationcq'jodnodcbe«pIus  1 
iurishabcrcquamdcwn&us,qnitamcnviiquam  tusillud  Itabuit  vtcon-  • 
ferri  ci  dcbcret,cum  bonorum  pollcfsioncm  numquam  adimlcnt .  Jicct  ad- 
huc  viuu^  paiTus  fucnt iniuriam ab  emancipato ,  qm  Lam twn fuoceUlt.  Vt 
proindc  tatcndurh  fit  Vlptanum  co  loco  diifcnlilfc  a  SlauoIj  in  d.  l.ftjUuu, 
neq;  cociliari  vllomodo  pofle,  aut  quarrcndaratto  quar  nulla  potcnt  mucrtf- 
-ri.Cur  putauerit  Vlp.  ipfi  quidcm  hlio  quhtis  bonotii  poiilf  lonem  no  ad- 
miliflet  conlcrcndum  futflc  u  vixilTet,  unquam  p.tii  >  iniunam  ab  cm  nci- 
patc.  Hercdivero  6lijquamuiscx  ipliuitihj  pcrlona  fucccdcnti  eiufdcmqt 
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miunx  fucccdancocontcrenJu  n6elfc,c6tiacaiuiisrcgula  qu*  vult  ius  col- 
lationis  tam  acttuu.quam  pafsiuu  trilire  m  hcrcdcm-Scd  &  111  fpecie  d.l.pg. 
ter  t» /ffjdicendum  clllt  collationi  locQ  fote  ii  nilnl  aliud  nifi  lntuna  nAi 
in<picercmus.Faciun.fratri  foror  iniuria  eo  fcnfu  quo  Bart.intclltgit.cu  auf- 
fert  partcm  hercdititnfratn  qui  fuo  mrc  tota  illa  cxtcltamcnto  ciat  habitu* 
rus.  Ob  i'dq*,  ncc  alia  rationein  repent  Bart. cur  m  ca  fpccie  116  lit  locu j  col- 
lationi  nifi  quod  valcat  teftamcntu  faltcm  pro  ca  partc  qux  tio  fuir  nipta  per 
querela.Extcftamento  autc  Jocus  no  fuctit  coilatiom  toto  Pandcctaru  iu.e.  ■ 
Cui  fcntcnti-ecofcqucns  ciTct  vt  in  cadcm  fpccie  collationi  hodic  locu  effe 
oporterct,portquain placuit  luftm.vt  n6  minus  cxtcftamcnto cofcrendu  (ic 
quim  ab  intcftato,Qiipd  tamen  noputo  vcre  dtct  polfc.  QJv-uj.n.ca  fola 
ranonem  atttalit  Paptn.quod  tcftamcntu  no  foluiii  factu  clTct .  vcrum  etiam 
poft  qucrcLr quoq;  vt&ona  fubliftcrct  adeo.vt  cx  eo  quoq.ic  co^cterent  U- 
bcmtc»i[is.n.fcnfus  cftcorfi  vcrborum,M  &  Mtrtatti  tiptttre  pUtmt)dtt 
tamcn  ctiam  ratio  crat  proptcrei quam  116  poterat  collatiom  locus  cffe,  q^'$ 
poniturin  «tL/rf .  cx  PauJo  quod  fuccedercnt  libcri  ex  dfucrfo  inrc  tratcr  cx 
rcftamcnro,  foror  ab  inteftato.  Qucrattoft  nonclfct,  proic>.t6  foror  fratrt 
confcrTcdebnilTct,cum  ab  intcftato  ipfa  fuccedcrct  non  cx  tcftamcnto.  Er- 
co  que  ratio  liberat  fororcm  quamuis  ab  intcftato  GlCCCdcntCm OC  conicrre 
cogatur,cum  fratri qttoq;  communis  lit, cur non  frarri  prodcnt,  vt  ncc  ho- 
dteconferrcfitcoecndus?Non.n.  Iuftin.fccn  vromnimodocnnfcrciidu'  fit 
ex~ftfram6to,fedvt  quo  cafu  cofcrcdii  cffct ab  intcfbti  >,  co  tpfo  cottreJu  lit 
etiamii  factum  fucrit  teftamcntum.  Atquihoccafufororquarab  uitefuto 
fucccdit.non co mafis umcn  conlcrt,  tanquam quecx diucrfu  «jrcfucce-; 
d*r.  ErgonM;fc«i«wl»dicconhcrcttatiictiiUicccdatex  teltamcnto  ,  quia  ' 
quod  fuccedit  ctt  tettaincnto  huc  ipfum  clf  quod  tacttvt  cxdinerfo  iuic 
fucccdat.fc  confcquentcr  vt  ncc  locus  (itcollationi.  Lt  h oc  fanc  cft  quod  ii- 
Li  voluit  Papinianus  ct\m  camfua.  fcntcnticntioncinattulit  ,  tplod ttfta-  ■ 
memum  valcrctcx  quo  fratcr  fucccllctat.  Non  tam  cniinadtdrclp^tit, 
quod  folum  obfcruant  intcrprctci  quoii  cx  tcftaineiito  ohm  tiuii  contcrrc-  • 
t;ir,quamadidquodfublirtcntcadliuc  propartc  teftarncoto  ,  nccclfc  clict  • 
fiicccdiexdiucrfo  iuicparttui  cxtcrtaiiicntopartniiabintcftato.Sianiiii 
ftamentum  futflctruptumintotuiu,  fuccedi  dcbuiifetram  a  fratrcqu.Vn  i 
furorc  vcl  ab  inteltato,vcl  nullomodo,  ejuidoquidcm  .ib  inteflato  viius  tatti 
cafus  e&L4i**ttfl*t*.i6.D.dt**r.fdutil.iis\;iu  collitiont  locus fuiifct  du- 
plici  ratiotic.Et  quiaabtr.tcftato.  F.t  conlcqucntcrquia  c:<  codcm  iurcfuc- 
CcffiMM  ftttflet.  Ex  cotrano  tpttur  fublittcmctcftainer.m  dupJcx  ratio  Paptn.  I 
tcpof ibJpedrcbat  ne  collatioi  !o».*  ciTcpoirct.  Vna<j>  cxitiu* tfo  tuic  rrawc*  ! 
foccetkre  nccclte  ciTct.  /Jtaa  quod  cx.  tcftamcnto  ROfl  tODtcrKtur.  1'nor  •• 
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noo  communis  crat  vtnq;.  1'oftcnor  vcrb  folum  rratrcm  uon  ctiam  ibro- 
rcm  a  collationis  oncrt  libcrabat.  Poiicrior ceftat hociie  poft Noucllani  Iu- 
ftiniam  conftitutioncm.  Pnor  vcrbfeuipci  manct,  »c proindc  tpfum  011)4, 
iuscjuocS  cx  ca  uuiiicebatur,  quia  quoties  cxduplici  rationc  quid  conititui- 
rur,altcrulrani  fuftkit  mancrc  vt  ius  rctincatur /.«»■•*». ^.f.muinr.D.tLe  ti- 
dtDjndeb.cum  vufgsr.  Nonaddo  tcrtiam  iftani  rationcm  q uam  Bartol u» 
diluerc  non  potuit,  qubd  faciat  foror  iniunam  fratn  fcripto  ex  iflc  toto  cum 
aurfcrt  d  ab  inttftato  Juuiuiam partcm  hcrcdiutis.   Eft  cnim  falu  &  imla 
ntiocum  fororqu.t  fuccedit  ab  intcftjto  poftquuin  vitit  inqurrcia  fgc.ce- 
d  it  fuo  iurc  fi  11011  cinancipati  fucrit ,  ft  d  rctcma  in  poteftatc:  cuin  dici  fo- 
!  K  i.iriscommunis  cxecutionciii  iititniat»  non  habtrc  Unmntrum.  IJ.^1. 
D.dttmur.  Potiufq;  vidcrttur  brc  fon>:  iwurumpjti a fratrccniancipato, 
qui  ab  imcftatoin!iil  conicqui  drbcrrt,t.i;i  fraucm.quoq;  ratio  illa  tucrctur 
q  lodcjuainuii  ctuancipatusfit>tamcn  hut  inliitntusa acbq;  Iterescx  tcfta- 
m  nto  aJita  kilictt  hertditatc  q;;am  adiri  nccclTc  fuit  vtpoflct  locus  etTe 
qucrel.T  inomcioii.ScmcI  tutcrn  rWttis  herts  non  potuit  deiincre  cflc  bcrc* 
exeo  ipio  tcfta  ncnto,ncq  lidcm  volcni»  nid  pro  qua  partc  niptum  ruittc- 
i  ani.ut:  1.1  pcr  qucrchiii,  qiiodpurrorupmm  non  fuit  nifi  pro  quaparte 
potmt  ioror  fiitccdercal)  intcftato,1  lcft.pro  ditrudia.  Quodcxpedituqui- 
dem  cft  Iiponas  fUiatiifuiflc  cti.ar.cipatam, in  quonihilcTt  abfurdi  ciim )i- 
bcnsq  loqucc.nincipatis  &  cxhcrcdans  non  roir.us  quam  fuis  hcrcdibus 
rjucrcui  onii  lui  1  vtilislitlcdctiamneceflana  l.ntn  puumu.i.  D.dt  hn. 
f  }J  < 0»». tAD.  sf.:  1:  ;m,u.is  hlsan  iu  iVc-ictcr«am  m  putcltatc.quo  Papinwru 
vttbuconucntcimus  vidctut  ciimdc folo  fratrcdicaffuitTc  liiutn  enMKi- 
patum.  III j  1  ccurict  pr.  1  iilia  Jubtutio,quoii  qucmadmodum  foia  ipfii  uut 
ciuilt  b  intcibto  fuctctictc  patn  potelt ,  r.c  ti  .1:1  is  tnuncipati  concurfcuu 
yctcti  r.  Ita  pci  <;  crclam  vidctur  in  totum  ru  i  pcrctdtamcntwnKU'»  <k 
i.irts  ciuilit  l*n  qucic.  [:mc  dic  is  cuui  Cuiat.n  cx  legc  Glicia,  Huc nobifcum 
cxinic  rtccptocV  pci  ptudtntutn  iiitcipuutionem  indu<fto]&  abkatnam- 
pcKtefiautmmtiproquapaitc  ft.ccillurus  cft  ab  intcftatoiscui  vidtoru 
iitprorwura  liuc  illc  711  llt  quiagit  ftucalius.  t.mmtr detidtns.i^.D.dem- 
*ff.teP*m.\  aqucccrtt  ratit  t:ul.itaiit;i  nec  incltipans  ruiiTc  vidrtur  apud  Pa- 
f  ir  ianuni:  Qut  ncc  planc  hoc  ncpaicaudct  rup-um  fummo  iurc  cfle)toium 
tcftaiuctitiun.  Sc.i  hoc  tantuin  innuitinon  cnr  habcndum  pro  ruptoialtem 
quantuiii  ad  prjtorem^ui  fciliccr  filium  eniancii.atum  perindc  vocat  ab  in- 
tcliatoaclt  noiicifctctoanctjiatiTs.rifcilfaiiicaiiirciiieiiiancipationc  :  Cur 
noncrgo  CUinttlrbinil  pro  capartc  i'i  h  itmfutnus ,  &.  quidctanquam  io- 
ftnttuinctiamii  iurcciuili  rup  11  i.xiittcita-i.entum  per  quvrciamr  K»n 
&  cnmcoIJationitius  fitcxcd  Cio  j  r^toris .  apparet  111  hacqua-fttonc  quar 
dc  illocft.  Vtru  cofcrrc itduat  l".  iort  Irattrhu  cmucipatt.s.nccnc  notain- 
fpic.cny.iciioquiJiusciiiilc  ftatu.it  quaui  quid  pri;tpr  atq;  prartorlicct  no 
pt  (itt  faccrc  i]i  in  foroi  fua  hcits  patri  fucccdcnrdcbcat  in  totum  cx  imrc  «- 
nili,ucc  proindc  quin  pcr  qucrclam  rumpjti.rtcftamcnnjm  patris  in  totum. 
Aiunic  n  fi<i  tljcitprufuaiurtfdiciioncvifiatcr  ctnancipatus  pcrindc  fuc- 
udcre  rj<  bcat  ab  inteftato  cuin  fua  l.credc  acft  clfct  i|  il-  quuq;  fuuus  hcrcs. 
Ita  &  inftitutinii  illuni  hcrcJc.n  cx  toto  aiTe  dcbvt  tucri  tanquam  inftitu- 
ttm  pro  ca  partc  quam  ci  dara  ab  intcftato  ,  &  pro  ca  partc  habcrc  tefta- 
«iciuuinpro  non  rupto.Kc  alioqui  fccumpi-gr.axct  fi  habcrct  ufu.ucntuut 
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pto  intorum  rupto  per  filiam  quam  non  patlatur  ab  intcftato  Ciccederc  nifi 
pro  pirtc.Atq;  ita  ciTc  pr.bat  Ptpin.  hoc  «iam  argumcnto  qood  cx  huiuf- 
■rodi  tcftimcnto  Itbertatrt  competunt  Sc  conferuantur.  Qtmd  vtiq;  fajfum 
eflet  (i  teftamentum  ita  ruptum  ctlct  acrcfcifTum  intotum  vt  pro  .11  totam 
rupto  ac rcfcitTc >  illud  habcri  oportcrct  tx  ttffmmtnt,. D.dc 

fidtu.U*ert.,mntl.l.cnm  mn,n*S.D.dt, nejf.tr/imm.  Q^.J  ergo  rcrp5debu^is 
ad Scxuolam tfl i.l.fifUsm. to.DJt tellmt.  Nim.rumhoc vnum dc quo pla - 
nc  nondubito ,  nonScxnolx  eflc ,  fcd  Tnbonimi  totam  illam  ciatifulam. 
quam  nos  improbamus  ab  tllis  vcrbxi, fcdmmgh  femu,  vfquc  ad  rinctn  lceu. 
Narn  cum  m  prxccdent.bus  x\\n,»,c «nftrtndi  tfl  ni,  non  iliorum  fcd  fuam 
ipfius  fcntcnuam  cxpof.iiCct ,  non  vidco  qu.d  caufie  fucnt  cur  tam  cito ,  8c 
poft  conhmiiuni  cx  di.to  {cntcniiim  fuam  dcbucrit  illc  non  tantuui  ab 
Hieto.fedctiamafc.pfodifsiJerc.  Qnid  vcro  Tr.boniaruim  moucr.taut 
potiui  decepcnt  non  cft  in  obfcuro.  Illa  nimirum  ratio  quod  is  filiui  infti- 
eutui  quamuiiadicrithcreditatcmcx  teftar.icnto  necboncrum  poflcflio. 
ncmpcticnt,potuittamcn  petcrc,cumq;tti<mirprxtorad  virilcm  vfq;por- 
tionem  eoiurcautpotmscolorcquafi  pcticrit.  Qua ctia rationc  vtitui  Pau- 
lurin  i.*  im,.tf. fj.v,fh,.dtlfgmt.pT</lm»d.  licct  in  alia  fpccIcnempC  cum 
quxrmir,an  tratcr  cmanc.patus  inftirutus, qui  adiit  dcbcat  lcgau  ccitis  un- 
tuin  pcrfonisanonimbus  alio  fratrc  emancipato  prxrcnto  contra  tabulat 
petcntc.  Scd  nmo  cft  pcricuiofa  ncc  fcmpct  vcra,  vt  cx  coapparct  quod  ir» 
ilUipfaPaul.  Ipec.ealitcrptttauit  Vlpian.qni  lincdubio  iPanlo  diflc.ifit  h 
if'dMt.x6.t»dj>t.vtfer,pf,mHtl,kf.,tn,tn.M.H.^c<i-  vero  ctiamfi  ciTctbo- 
na  rat.o  pro  Paulo  m  illa  quxfti  or.c,  fi.ti.htcr  tamcn  poiTet  bona  viJeri  pro 
1  r.boniano  m  co  dc  quo  tracunr.ii.  Cum  in  cdicto  dr  collationibiu  id  cxi 
gatr^wBiBatinipra-tor  vt  bonormn  poiicfWm  acccpcrim  ij  tmcrquos 
coJIatio  debcat locum  haberc  non  ctiamvt  cam  icciperc  pottieriiir.Adco  vt 
fi  qiiando  pcrfona  talii  lit.qux  potucrit  &  bonorum  poiTcfssonem  pctcrc,& 
cttrabonc.rT.ipofrcfs.oncmfcimmifccrcciqjfcimmifcucrit  necxcdiao 
contcirccogcatur.ncccfsariumfucritrcfcriptutn  H.idriani  aj  ca.nculla- 
tiontcbiigmdamnojifiifficicntcincam  rcm  pruJcntum  autontatc  /.  i. ,n 
pnnt.D.dttAmt.dtu  Quanto  trtapii  ig.tnr fuifsct  neccfsarium  rcfcriptum' 
impcrator.s  ncc  fufficerc  potuifsc:  autontas  Scxuolje  aj  induccndum  iis 
ollanonn  m  fpccic^./.yf  fi(,m,\i  cft  non  tantiim  dcfiL.cntc  cdkto  [quo  ca- 
fuiOftaliclicuiUcttantolurcconfiilto  aliquidnoui  indticcrciupplcndi  ctii- 
iti  grana.vt  luliano  in  LCmllm.i^lltemfi^.D.dt  t,btr.& pvfthmm.  qnain- 
ui$  Iurcconfultonim  munusrucritintcrprctari  nonfnpplcrc  /.  timtdifimr. 
\o.H.t»d.,nnO.LvU.C.t»d.]kt\  cxprcfsim  rcpugnanrc.Wq;  ramcnputo  0« 
< ilc  turi  pot.ufse  vt  etum  imperator  qutfquamantc  Tribonianum^ui  in  ta 
muitis  alns  impcratoremcsit.itu  cdicti  hac  partr  (u.r.t  corrcCtums.  Mul- 
tum  cmmrctcrran  quarramus  quii  confcrrcdcbcat.an  cui.Eltq; multota- 
dliu*,vtquamui$vcrbacdiaicollationcmnon  inducant  nifi  intcrcoiqui 
pofsefsionem  acccpcrmt, confcrtc  tamrn  cogatur  ctiam  illc  qtii  non  acccpit 
firnodoacciperepotuitac  pr^terea  tantutn  confcqaitur  quantum  li  acce- 
pirsct  pura  li  fuo  lurc  &  unqtiatn  fmu  hcrcs  mrfccat  fc  bonis  paternii ,  vtjn 
fpec:  d.U,npr,nt.  dt  ttOmt.dtt.  Qtiar.i  vt  ci  conrcrrt  dcbcat  qui  c.lm  W- 
nomm  potscisionC  accipcre  pofsn,  tarr  cn  v»  acccpit.maluirq;  fucct  dt  rc  cx 
tcftamcnto.  Huic eniun  potcft unpuun  cur  volucrtt  fuccederc  tanquam 
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»fjncii*f!voliiitlibiun^uanifilioconfcrri,  &  cur  prareoris  benericiumb 
1  ucccdtfi Jo  abicccrit ,  fi  cx  ciufdcm  pretoris  bcnciicio  nunc  vclit  poftukte 
collationcm.  Etijuodpotcft  imputar.  ei.f.icicncoillattonempctcnifiiju- 
iltcndus.  Cimi  vtro  q:ia:ritur,quis  confcrrc  dcbcat.fufficcrc  dicimus  vtpo- 
tucrit  accipctcbonorum  poffefsioncm  Iicetnonacccpcrit.quia  licetfuihc- 
•cdisiurcfcimmifccrcpotucrit,hoc  ipfinn  tamcn  ei  potcft  imputiricur 
potius  fc  iminifccrc  quam  bonorum  poiltflloncm  pcterc  voUicrir,ci}mct 
tatione  vokicrit  faccre  fraudcin  cdtc?to  nc ad  collationcni  vrgeri  poffcuDe- 
niq;  ct  cui  potcft  imputai  i  non  confcrtur.quia  fibi  dcbct  imputare.ab  eo  au- 
tcincut  potcft  imputari  conlertur  ob  hanc  ipfam  rationcm  qubd  imputarici 
poiTit.  Nunqaam  cmailucn.mfcntirc  quis  dcbeteaeoquod  poteftciim- 
putan ,  cur  ttccrit  vcl  non  U a rit.Illud  corolbrij  vicc  addcndutu  fupercft, 
mulco  trrautus  crrarc  illos  cx  nuftris  intcrprctibus,  qui  putant  hodie  corrc- 
trumclfcrcfponfum  illud  clcgans  Tr  yphonini  cjuod  cxmmL/UuLio.vrf, 
viit*mmX>.it  ban  foff.tontt.tab.ti.  tri  ea  fpccic  fuum  hcredem  hodic  enun- 
cip.it-  Collatur.Sccuti  B.rtriganuin  qt.cmrcti.rt  Mex.id  l.fi  tmmtitM.td 
x.C.it  «<f4/.Vital.s  in  trtU.it  to'Ur.tap.^nn,9 .  VichmM.yCtmtftrf.mr, 
d/>.7<,.r>»A<».Nam  quod  ait.ntnon  alurationcniti  Tiyphoainuroqiiamfi 
tionc  ir.iuriarccllaittis.qux  ratio.inquiunr.iam  non  tam  attcndi  debcMBM 
ratio  equaltutis.ccrtc  fallum  dt.  Habctcnim  illud  rcfponfum 
l.am  raticncm.  Vnant  hanc ,  quod  in  ca  fpccie  libcri  fuccedaim 
iurcfuus  quidcm  ab  intcftjto ,  ctnanciparus  vcrb  per  contra  tabulis.  - 
cos  autcm  qui  cx  diucrio  iurc  fucccdunt  collationi  locus  numquatncA 
potcft  vt  dixnnus.  Alteram.quod  hoc  cafu  tantum  abcft  vt  fuus heres  qw^ 
intcftato  fucccditaliquam  aCcmancipato,  iniuriam  patiaturvtccontrario 
acquirjt  ci  nomcn  &;  iut  fui  hcrcdis.  Quaruro  rattomim  ncutraw hSw»*- 
nus  fuftulit  novuqticalia  vtlalicuius  imperatoris  vcl  faltcm  Triboffi»> 'c- 
pcopus  efletad  ius  colllationis  hoc  calu  induccnduni.    £tft  esica ad boc 
inaximcrcfpcxcrunt  pollcnorcs  impcratorcs  qui  iiut  antiquumdettuibo- 
nibus  innotijrunc.vt  mterlibcros  arqjalitas  induccrctur,  aburdum  tartiCB 
fccntcxiftimarciVjIam  aqiulitatisrationem  facerc  hodic  poffe  vtomni  a- 
fu  colbtio  locum  habctc  dcbeat.  Nam  imtno  vet  6  quibui  caftbusoirulei- 
prefst  innouattim  cft  ius  anttquuni  in  hoc  traftatu  vt  &  in  cetcris  omnibw 
ntris  partibus  incorrttftum  mancrc  diccndu.n  cft  va\e:iU.fMtmtu*xi4-b 
itfism.  l.prtttpimm.v.m  fin. CM  totUt.  Et  v t  dicam  apcrtiui.retio  illa qu* 
ol.mpotifnmuni  attcndifolcbatciim  dc  colllattone  qttxrebjtor qood  fo- 
turum  circt  vt  imuriain  patcrctur  vtl  non  patcretur  frater  cui  non  conkr- 
retur.ab  intcftato,  hodic  It.blata  tft.  Scd  non  item  cartcrequxcollationen 
elim  potcrant  impcdirc  ctijm  ab  inteftato..  In ;  mnibus  naroqilcgibuiqu» 
nouum  iushac  in  rtkccrunt  vidcni  agi  de  fuccedemibus  cx  eodemiure 
nr.n  ex  diucrfo.vt  in  i.l.vi  hhmi.xj.ljtm.  i9.l.tll»4\ C.  it  toBdl.  tfra. 
a.f.tSui.1  vU.C .«jnmr.t  trmfru  W.r.In  fumma  quibus  cafibusoliro  ab  i» 
tcltJtoquoqucnoncontcrcbatur  etiam  hodie  cx  teftamento  non  confert- 
wr,e»txaemcalus  qui  poftcrioribusimpcratorum  conftitutionibus  oprcf- 
fe  lucrucr,.  Etfi  Tribonianum  noluiffe  plus  aequo  fauere  coUafccuuf-""""** 
retrfr-ie  ca  i.L/ifiUni,Siluu  ncc  alu  ratto  mchorcjuarenda cft. 
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DE    ERRORIBVS  PRAOMA- 

TICORVM   ET  INTERPRE- 

T  V  M     1  V  K  I  S. 

DECAS    X  L  I. 

F.RROR  PIMVS. 
De  etU*ti*nt  dtnmitnit  prtptet  ttttptist. 

£  donationc  fimplici  a  parre  in  tilium  emancipatum 
colhta  an  &  quando  confcrcnda  lit  fatis  diximus  De- 
cadc  fupcriore.  Vbi  ctiam  moniitmus  non  poifc  hanc 
quarftioncm  inciderc  in  cam donationcm,  qux  lil i  uh- 
niilias  facta  clTc  proponatur ,  a  patrc ,  proptcrci  qudd 
ncquc  valuit  olun  ncquc  hodie  valct  proptcr  iuipcdi- 
mcntum  quod  inducitur  cx  patria  pctcftate  quam  » 
Iuftinianofublanm  fuillc  ncmodixcnt vt ncc illc  in  iisbonis  quxapacrc 
proficifcuntur  quicqnam  innouauit.  ScddcdonationcobcaiifainnonJum 
d  xtmusquartuui  iucclfccft  ad  hancdc  colljtionibjs  tractarioncmcom- 
plcndam.Nifi  quod  dcdotc  iain  vidtmus,  qua:  licut  intcrdonationcs  annu- 
mcrat  r.ira  fcpar.itur  ab  iis  quar  fimplicitcr  bunt,ctlm  fiat  ob  caufam  niatri- 
monij  (cilicct  contrahcndi  quod  alitcr  nun  contrahcrctur  l.citm  multt.to£. 
dt  nnpt.  Doti  fimilis  cft  donariointenuptias  quam  patcr  pro  rilio  faccre  fo- 
lctcum  titius  vxorcin  ducit,ficut  &  prohlia  nubcfue dotem  darc  /.  vlt.C.dt 
tUt.prtmtjf.  !E:  hancexcmplo  dotisconfcrcndain  clfc  ccrtuni  cftpoft  No- 
ucllam  Lconis  lcgc"  in  l.vt  ltitru.ij.(\  dt  ttli*t.  in  eoq;  intcrprctcs  omncs 
confcntiunt.  Scd  crrant  tamen  iu  Jicio  meo  in  eo  ipfo ,  in  quo  ctiam  crrant 
cumtradantdcdotc.  Siccnim  &  dcdotc&dcdonationcpruptcrnuptia* 
loqmintur,  quali  ex  huiufmodi  caulis  valcat  donatio  ctiam  a  patre  in  filium 
vel  tiliamCamilias  cotlata.Qm>d  f  uic  falfum  cft.Nam  ncq;  donatio  pcr  pjtre 
facta Kliar  ix catifa  dotis  valct ncq;  mortc patris  confirmatur ,  in  quo  dctc- 
rioris  condicionis  cft  quam  li  donario  limplicitcr  facta  clfct:vt  pn.bauimus 
fsp.9AyftMd.pr4ttdtnt14.ldcm  igiturdc  donatione  proptcrnupti.is  in  ti..u- 
familias  collatafcuticndum  cft  vt  ncq;  valucrit  olim,ntq;  hodic  valcat,x  nc 
quidcm  confirmcturmurtc.Vtrumqj.n.probaturoptime  cx  I.Ptmp.  fbi 
Ctdtlphm.i<.D.fim.trtift.<^)l\iKn6n\f\  dc dotc loquatur  M  loco  1'apiii.cu 
ccrti  iuris  Iitn6  p.>lTc  hac  parte  mcliorc  n  cfle  co  Jicioncm  doiurionis  pro- 
ptc;r  nupttas  qujin  dotis.  Q_.}qua  crat  olim  mclior  in  coantc  Lconiscolli- 
tutioncn  quod  no  cotcrcbatur  vt  lutt.n.tcftatur  in  l.^M»nti.ntHt!iM.i^  C  dt 
tnvff  tr/Jum.  Hoc  ipfum  vcro  non  aha  dc  caufa ,  q:iam  quod  nutla  conftiru- 
tiocllct  <]ux  id  ius  induxillet,vtarg-.ii>icntatur  lultin.m  l.tllttm.  ty,  C.dttel- 
IstAttt  cnimcollationis  m.llum  cft  nili  qttod  vcl  cx  cdicto  pmoris Vcl  cx 
aiiqud  lurts  alia  coftititiunc'  proticifcatur.  Etlictu  vcro  pratoris  ik  rcfcriptu 
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petulfc  fitcrur  quiJem  Scatuola  ita  quiJcm  habcrc  cdictum ,  vtnonfttt» 
conlcrcnJuui,  ieJ  tamen magis  fc  fcntirc  ait,  vt  qucinaJmodutn pro par- 
tc  hcrcditatcm  rttmct  touirc  quod  bonoruni  poilcflioncm  contri  ubaiai 
pctcrc  polVct  fi  vcKct  bcnclicio  tratns  piattctiti  cdictumcommittcntu  itacV 
Conferrtci  clebcstt.Vti«JllC»ilKjoit,cum  uuuritm  ptr  bnnorumpolTciTioncni 
pitiatur-Mthi  ntinquam  probari  potuit  hxc  fcntcnna,quam  iatcntur  otnnci 
Ctttn  Scxu<  Jacife  manitdiccor.trariani  cdicto.  Vcrba  cmai  cdi&i  cUjho- 
dicuon  extaut  Ptncn  ccrtum  cfi  tic  c<  nccpta  tuiiTc,  vt  intcr  eos  tantumcol- 
httor^  11  ijniru-.n  lc  prxtcr  rd-xiiict  quibtis  potrcilioncin  dcdiifct.  la 
namque  tccioieooooieftqucd Vlpitnnf  aiti»/.i.«.i  D.ttd.  Nonvtccoc- 
rr.ino  locutn  h.-bcat  coilatio  ir.tci  cot  OtnnCJ  qtnbus  datacilboiiorumpsf- 
fcfiio.  Alioijut  chrctur  ctiam  intcrcmancipaTos qtiodfalfum  c\\i.fitmt»tt- 
pittt  y.C.de  ttUat.  F.t  ratio  cdicti  ilt  r.onquod  pcr  collationcm  bonacoinil 
dcOUCJntur  ai!  vnumcumuluti'  qui  n<n  dcbcatc!iucrf<  iurc  ccnftri  mauo- 
cinAf.;i  Bartohtl  uli.pMtr  pUkm.c.tH.i.D.dtftli*i.dtt.\cr\\n\ocmn  p«- 
CedktcS*  imlutitconiut:<  ucin,ti' n  t  irtflifio  cnllatK.non  l.fiftnr  t.C.ittti- 
Ui.\  equc  ru.-lus  cjuod  vttbidcm  ao^itBtrtohai^ouin  plurcs  diucrfoiuiefufr 
ccdunt.iinguli  voccnmr  in  folidum  quifquc  cx  fuo  itnc.-partcs  vcrotijotpcr 
conc«ri'tim,atqucitamutua  illa  iniuria  tjuam  alrcraltcri  facit  inuicem coov 
penfctur  [nuiia  liijuidcm  in-.iria  ti:  abco  cjut  fuo  lute  tanquam  fuus  hcrrs,& 
tjric  bcncticio  pi  xtnns  fucccdit  in  vniucrfa  patris  licrcditatc ,  ncc  eo  magis 
cullationi  locus  tit  ir.tcr  (ecccdcntCJ  tx  diucrfo  mrc  quoJ  pro  pmc tantuts 
fini*uli  fucccdant,  vt  in  fpccic ditl.l.pttttr fiimm.6.  tum  /./*'/.]  Scd (juia colb- 
tionii  xquitas  tota  tll  c\  cJiCfo  cV  iunljictionc  prxtoris,  qut  porto  bcnc- 
ftciofuo  talcm  kgctn  diccrc  potuit  cjualcm  voluit.  Lani  vcio  dicenJam. 
putauit ,  vt  non  ahj  ad  bt  nclicuim  illud  ailtiuttciir.ttr,  qtiam  quicscodcm 
cdtcto  bononim  pollcKii  mcm  pctcrcnt,nic  prxtons  lurtfdictioncin  aipcr- 
narcntur  ,qux  poiilvinvuii  inJanda  bonorum  pcflcfsionc  confitfit»vtait 
Vlpianuv  in  l\.'D-de  lurtfd.  M  alpcrnattir  illc  qtu  ciiiii  poiTtt  pctcrebcno- 
rirn  poflcfvt-  nem  u  r.ui  tabulas ,  fiuc cx  pcrf.na  propria  ,  fuic  <rx  pcrtooa 
fratris  cJtcrum  COO  itiittcnti*,  m.iuult  tan.co  fucccdcrc  cx  ttitarnentotan- 
quam  cxtrancusquitibct.  Cur  crgoprxtor  tubcatci  coiiifrri,quitanquam 
cxtraneus  fucccdtt  ?   An  ioncvllacdicti  parscfl  quxiubeat  ficri  collatio- 
ncrn  CJtwaBCO  hctedi  I  ntilla  prorfus.  Dux,  namquc  dunuxat  iueruntpir- 
tcs  cdiai ,  t\  qoiboi  prrtor  tubcbatticn  coliationcuj,  vt  rcfcrt  Tryphoni- 
r.us  in  lJUmm.it  i.Vfrpe,  vtdrimw.  D.dt  t»n«r.ptjp{i.  ttmr.  t*b*L  cx  capite 
fciltcct  cJicti ,  Uc  c<,:itt.i  ubulas ,  &  c-x  v.ipitc  cdt.ti  vndt  itbtrt  ,  quan'0 
xicutracxtranco  t.iuet ,  quta  ncquc  vlla  vidcri  potcll  ticri  inmriaci  trni  tcl 
cxtrancuscrtjvcltxtranti  cuiutlibet  lurcfucccJitcttani  ftpars  hcrcditatil» 
aut  vt  incltus  Jicam  fucccfsionis  ci  aufciatur  qui  tanauam  cxtraneus  nihil 
pcnitus  in  ca  fucctfsionc  habcrc  Jcbcrct.  Quat  ratio  iacit  vt  neque interc* 
niancipatos  vlius  coll.nioni  locus  iit  i././i  tm*nttp*it.  nili  quoJad  Jotetn 
vcl  donationon  antc  nuptias profcctitiam. /.//m  «/«trw.^.C^i.ncque oliia 
fiius  bcrcsquiJquam  contcrie  Jcbucrit  cmancipato  cuinon  potcratviJen 
faccrc  iniiinam  tiicccJcnJofcilicct  antc  Lconis  conlf itutionem  ttt l.v>  W*" 
tis.xy.ted.dt  vua  dtxtinm  ctp.prtadenttXx.  hancnoilram  contra  interprete» 
omncs  opiniooern  probat  mtpfioi  rcfponfum  Papinianii»  d.i.ptutr.  i*»<t** 
tt  jHti  m  /./ef.fubucitur  cx  Paulo.I'atcr iilium  cmancipatum  inftitucrat  hc- 
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rcdem  «£  filitm  «*h«r«<iau«rat :  qu*  inofficiofi  lirc  mota  <V  pcrltta  partcm 
dimiJta  n  heieditatk  rtatri  abfhilrrat.  Relpondit  Papinianus nnn cfTe co- 
getidiim  frarrem  bonvpropria  conferre. Addtturvero  ex  Paukt  in  ffty.  nec 
ipfam  fiiiim  dotem  fiian)  trtttri  contcrre  dcbcre ,  quoniani ,  tnquit,diuerfo 
iure  fratres  funt  heredcs,  frtter  fcilicct  ex  teftamento,  filia  vcro  ab  intcfbto. 
Necpoflrs  refponderc  qtiod  Bartolus  refpondet  in  ci  fpccienoncficlo^ 
rnmcoliarioni.noiitamobiJquodifii  diuerfoiure  fucccdant quam quod 
e»«r>demiorcfi:ccedereettait)(i  maxitne  vrflcnt  non  poficnt.  Erlj  cnim  ve- 
eft  neque  fifiam  exheredata.ii  pofic  vnqtram  fucccdere  cx  tcfirtmcnto, 
eum  ncc  *d  bonoru i  pxfcflionem  c6rra  tabulas  tdmitrj  potsu  /.  nb pmauti. 
t.D.dt  tnner+tff.tnur.tch  ncq;  frarrctn  mfhttmtm  pofTcab  inteflatj  herc* 
4tm  eflcvbi  it.n  femel  heres  fuit  cx  tcltamcnto  antcpropofitam  inoffi  iofi 
qnerc!  'm  quia  nofl  nifi  poltadtam  hercdmtem  ex  tcfhm.nro  qttcrcla  in- 
offici  if<  priiponipoteft  /SPtptit.S.i./i  ean4tti»ni.  D ,4e  \noff  itfldm.lfi  jnit 
flttnm...^.  top+.C.ttd.  NoncamtimcoratrortctnadrcitPru  lus,  qudJnon 

J>otsirttil'i  fife.^tccvcdcmiurcetlathfi  vclrcnt ,  fcd  hanc  vnani  qnod 
«iceHwt c«  iwct  h  iarc.  fct  verd.quid  rcfcrrc  potcft.ar.  pcfsint  ex  codcni 
itrrc  fncceoVt e!fcVr.",V'V->e«  dt  erm  fit ccednnrr ' n  i  m< >  I ( ■  gc  t . , a i  r  ra- 
tfe»f«ndet.vtlocn5  t«e  >!hti<Si!  in?eY*fW't<hii  ob  i3  Tantom  n  ,n  frcccd  :nt 
er  erjdem  itire.Oitod  etia  tft  Ciccederc  vrilrrir.taraen  non  poiTi:»r,qc.i.::  in- 
ter  en<  rrnioh  td  f  •cce.'ont  ftt  ditwfo  rvire-  quod  fra  vciint.  hon  -x  co  '.em 
htfrtamctfi  p^ifcrtt.  Mo  srrhn  cafis  potcfl  imprittfi  «i  yt :  f  h  co»fcrri  v.:lt, 
cjt  n<*-n  fjce?  Jtt  ex  pvtefn  iore*ihr  pbfnYv  iraff?cj;  focccJcrc  'anqua  i  cx- 
rraiifin ,  qwcNtrpittsfi  fiwtHhl  r5  potcft  r,  q  -t  cx  eodcu:  i  itc  f..cce.!crc 
crrarT!f! veilcririn vniv.t.    Kcq  -  rn-tri dtffidcrct  i tne qdfqnam cx  intcr- 
prctibut.nttinr  •  :-  •  ■  ';•  •  :':•;.•  if!  r  Scaniolar  fcfcllifrct.q-.tod  cxtatin  4J.fi 
ftim^c.Kxz  :«rj  a«.it  >r:t  trc  aor  f  bttat  Bartolus  ht  c  iusdc  collationibus  ita 
a;ft:niare  i^r^arc  qutfi  rnttin;  a  Scruob,partiiti  a  prartorc  fucrit  conftitu- 
tnm.  Quod  t.-  i  -  ie  rr  i)t-cpoffim  illmi  ftcit,  Pnr.itirn  au  d  vidco  Scx- 
nol.itn  initt')lct""r.-  p  --    Jlationi  locuiii  cfic.cum  tta  fcr  t>\t,»et  torfirtn- 
iieftti.  Kcc  contr.i:  :  tircfpmdiirc  fiibticcrc  ration<."f..m,>u  c\  cJicto, 
tjiicitf  .inonit,  edfcf"rn  uretorrsita  fchabcat.Ctii  onfcq.tcitt « •innitui  fe'ii 
Ojnifrjuis  -o*r:refpo.krcrclit,etiaftScarii(  Jifitaut  Papin.ncdu  nBart.iIus, 
cu.nncccflc  fttrcfj  o-idcre  aJuerf;  s  cJidii ,  c(u  jd  ncc  S.arti  U  ncc  alij  vrfi 
l  rcconf.lro  vtfaccrcauJcrctp:ito  vcnirc  in  uicntein  VTIQUJ  p  tiriifc.  Fitc- 
rurrt  cnim  illi  omnesr-Lligioii  ^rcs  i'tri?,  prili:tini  Scx  i:  la  re*<  -:of  ffi.nuj' 
cmnium.fv  |Tartcreanon  taiitar  autorrtarts  vt  cit  ltc  ifri:  negliccrt  prat;oris 
ediAurti,ciufqncpotellatctn  violarc, Cun  c '•fta  piattr  rC .   tt  iiittiu> qn^rn 
k  "igarem  prudc  tet  ne  quid  lcgib-  sautc  hchs  conturiyiy  iiidiiccrc 
Miximc  vercftaim  nrtn  cx  vcrbiscd  A\  col.attonc  ncxcjtldat  Scx- 
f  cx  eSSto  ipfo ,  quo nomincfigiiiftcat non  tantu.r  vcrba  c  !i . tt,  cd 
cttarr  iticnttlpartxais&cercnc  dcbcat  conftrrt.  Sicutcco-.rjrio  aliis  cucnit 
taonnurnqnamSrtCTverbis  cduSi  collatt n  inducatur.qtiatcxprctousfcincn- 
tia  debcjr  dencgari  vr  in  /  filtnm  lo-f.ptnuti.D.  4t  Itiu.prjf,  Scctnclo  inc 
illad  maps nlonet ,  quod  t  jtio  q  ia  moitcri  fc  fcribit  Scxucla  vt  contra  cdi- 
crdth-rcipondcat.non  cfl  b-narA  it  cni»  coIUtioni  focum  clfc  dcbcrt.quotl 
nj  cf  fpcstic  fiBft  ihflntno^heireditatcrri  '«juatn  adih  proparn-  irtrfiftcVk  nori 
afloilire  quarhqnod  bonorinh  PcrtlWBonempetcrc  poircr.QtJod  «fi  vcrunj 
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cft  ad  retn  tamcn  non  ptrtrnet.  Noa.  cnim  aj  collationcm  inducenoam ful- 
PCCtC  voluit  prxtor  vt  p:.-llct  tiltus  pctcrc  bonorum  poiTcfsioncm  >  (ed  tUud 
ec:a:n  tiegi  vt  crrcctu  ipfo  bononini  pollcflionem  pcticnr,quia,  vt  duuinus, 
tantominus  dignuscftcuitaueanircjui  bonorum  poflcflionem  pctcrcpo- 
tuit,  uec  pctiit.  Alioqiii  cadcracionc  probabo,li  rilius  4111  eratmpotcttatci 
&  fratrcin  cnjancipatum  liabcbac  dccctfcrit  »ntc  actcptojn  bunorom  pof- 
Itffi  oncm  ,rclkto  hcicdc  Scinpronio  ,  pcnnde  cogcndum  cniancipatum 
cunfcrrcScmpronio,  atq;  ipfi  riliofccutiditin  Stxuolx  lcntcnlum  conlctrc 
cogcrctur.tamctfi  filius  potftflirmcm  110  acccfilfcr,  cumin  hcrcdcm  tranf- 
cathand  dubic  ius  cnll.itionis  tani  actiuc  quaitipafliuc  vt  nollrt  loqtivntnr 
yv.l.i.tj  ibidi)».  'D.dt  totlM.bmsr.  l.fim*tunt.  ..:  .t.d.  Atcjui falfuuicfi  tn 
pri  Ttima  fpccicScinproniocontcrcndum  clfe  li  Vlpiano  crcdimusan  a".$. 
ibidc:n  vbiaittncndtim  quidcm  Semprontuni  a  prxtorc  pro  ea  ptrte «jua 
hcres  lcripros  fuit  is  Cjui  in  potcflatc  crut  duni  nc  vltra  virilcm.  Sedtaajen 
adcollationcm  admitti  cum  iu>n  dcbcre  in  hunc  caluni.quia,  inquitibono- 
rumpnifllMo admiirt  11011  eli.  Quar  ratio  prorfus tncpta cffct li fufiucrct 
quodad  v.itti  potuitlct  pulfcisto ,  quamtiis  admttVa  noiiiuiflct.  Prjefcrtnn 
cttni  ncc  alto colotc  tili)  hcrcdcnt  tucatur  pr.rtor  ad  vinlcm  vfcjuc  partetn 
petitjptTcniancipatunicontra  tabulas  bononim  poflc&ione  quim  «juod 
ipli  tiliocompcttcnt  tus  petendxbonorum  poflclsionis  ,  tamctti  iusium 
nontranfmtfctit  ad  hcrcdcin.  Atcjui  ncgari  nonpotcftqutn  tranfaufcnt 
btnclicium  cditti  cjuodad  tuitiunciu  viriiis  ponioms  ,  cu:n  fuis  ommbw 
qualtnibus  &  condieior.ibus ,  iV  confcquenter  cum  lurecollationis  ft"* 
tus  hubuiflct vt  ci  confcrre  cmancipacus  dcbuilfet.  Cum  igtturncgct  Vlp. 
kticJitilijconfcrcndiimcffc,  ncc  id  rattone  llla  cjuafi  tntntis iuris hab«t 
a  nm  habiturus  cllct  filius  li  viucret ,  fed  illa  tantum  quod  bonorut»  pol- 
ii  fsioatccpta  non  ftt  ,f.ircndum  cfti'6  almd  cumfcnfiifc  tn  ipfonji|>u,S<10 
Cadctn ratio  non  pitttx  pollicflioms  Iccum  habcrct.Nam  &  (ccundurnBu- 
toli  diftincttoncm  dtccnduni  cflct  diguiorcm  cflc  tili  j  hercdcm  cui  tuccur-  , 
rctctur  qujin  ipfum  tiliuin ,  quandoquidcm  ipfi  tibo  poflctiraputanc* 
portcfllijiid  iio  petiiflet,  cjuod  iplius  !tcrcdi  nonpotcft  lonputan-  Auavcro 
rJt>o,qmti<  fi-biur.g::Sk^uola  its  verbis,v»f«ic  f*m  tmuriiftr  hntrnBfr 
ftpiort p4tisiur,]m.i  intt  rprccibus  noftris  plaulibiltor  vidcatur*tamC  m»05 
adrcni  faccretnihi  vidttur.  Etli  cnim  ro  ncgantus  cum  decollationequ*" 
ritur,  illudpotiflimum  infpici  folcrc  &  dcbcrc  an  inturiafiat  aliquact  «Jia 
collationcm  petit  dA.f.tttitj.D.dt  tetlltu.  d.  1. {.  dt  tollst.  dtt.  tunc  umen» 
obtinct ,  cum  cxtcra  Dtnnia  concurruru  quxncccflaru  funi  ad  induccndsn1 
collationis  ncccflitatcm  :  inter  qtix  tllud  viiuni  priniumac  prrcipuutncu> 
vt  intcr  cos  rcs  agattir  qui  bonorum  poik  flioncm  acceperint  W./.i.J  i  et  •* 
f.i^j^ciw.Alioqiu  diccndum  crtt  in  fpccicqubq-,  <<./..tbicJcm confcmenaiD 
filtj  hcrcdi  oportetctanquam  hcredi  cius  uii  proculdnbio  faSa  fuerum"*' 
riaptr  cniancipatsim,qiiodtamcn  Vlp.  co  lcco  ncgat  vtiam  diaimus,  N«* 
rationc  illa  quodnuilam  hic  hcrcs  miuriampatiatur  [quantumuis  cnim«»* 
rraneus  fit,cum  tatnen  non  ranquam  cxtrar cum  cii  tucatur  prxror»  fcd  tan- 
quainhcrcJctiifihjinftituticjuemtucri  dcbuiflct,  parirur  linc  dubtoti!11 
ipfaiit  jniuriam  quam  tiltus  ipfe  e»  cuius  perfona  lucccdit  fi  adhuc  ytueiC> 
patcTetur]fcd  quiabonururopofVcfljo  per  ftlium.admiflarioi»cfk,qu*  p?'" 
r6  nec  pcr  hcrcdcm  admitti  poteft  cuna  non  ftictit  ci  dclata-Qux  rauo  oltfj 
«Lt  quod  buic  bcicsu  ionicicaduflon  eft,  uoficn  proprio  aliquo  iure 
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cr  ipfins  pcrfona  proficifcatur ,  fed  hac  tantum  rauonc  quod  no  debeat  pltu 
iiirishabcrecpiarn  defundtus.quitamcn  vnquam  tus  Jlud  habuit  vtcon- 
focri  ei  oebcret.cum  bonorum-poilefsionetn  numquam  admifcrit ,  liectad- 
hucTtTO?pairusfucritiniuriainab  emandpato,  qui  laro  tum  fucccfllt.  Vt 
proindc  ratcndum  fit  Vlpianum  co  loco  diflenfiflc  a  SciuoJa  in  d.  l.fifiUm, 
neq;  codliari  vJJomodo  potfe,  aut  quarrcnda  ratio  qu*  nuila  poterit  inuafr 
«t.Cur  putauerit  Vlp.  ipfi  quidcm  hlio  quauu  bonoru  pollcAioncm  no  ad- 
miiillet  confcrcndum  tuiflc  6  vixiflet ,  tanquaai  paJlo  iniunam  ab  em  «ci- 
jpatt ,  Hcrcdi  vcro  filijquamuu  cx  ipfiusrihj  penbna  fucccdcnti  eiufdernq; 
iniun*  fucccdancoconfcrendu  noeifccStra  ea  wrii reguJi  quar  vult  ius  col- 
lationis  tam  a&iuu.quam  pa&iuu  trafirc  in  hcrcdem.Sed  3c  in  fpccic  d.l.pg. 
itr  *»/»f^iccnduin  djct  collationi  locu  forc  ii  nihil  aliud  nifi  iniuria  fjcii 
infpicereinus.Facit.n.rratri  foror  iniurii  eo  fcnfu  quo  Bart.intclligit.cu  auf- 
fert  partem  hercditatis  fratri  qui  fuo  iure  tota  illa  ex  tcftamcnto  ei-a  t  h  abitu- 
rus.  Ob  idq;  ncc  alia  rationcm  rcpcrit  Bart.  cur  in  ea  fpecie  no  fit  locus  col- 
lationi  nifi  quod  valcatteftamcntu  faltcm  pro  ea  panc  qux  no  mit  rupu  per 

2nereIa-Ex  teftamento  aute  locus  no  tucnt  collationi  toto  Pandcctaru  iure 
:ui  fententiarcofcqucns  circt vt  in  cadcm  fpccic  coJJationi  hodie  locu  dlc 
oporterct,poftquim  placuit  luftin.vt  nd  minus  cx  teftamento  cofcrendii  fit 
quam  ab  intcftato.Quod  tamen  noputo  vere  dici  pofle.  Q^quJ.n.ea  fola 
rationem  attulit  Papm.quod  tcftamentu  no  foluin  taciu  eflct ,  verum  eriam 
poft  qnerclxquoq;  vi&oriafubfifteret  adco.vt  cx  co  quoque  topeterent  Ji- 
bertatcs{is.n.fcnfus  cft  corfi  verborum,»*    Mtrtutt  toptitrt pUtu,i\x\i». 
tamen  etiam  rario  crat  proptcrea quam  no  potcrat  collatiom  locus  cflc,  quc 
ponrnjrin  djtf .  ex  Paulo  quod  fuccedcrent  libcri  ex  diucrfo  tui*  fritcr  cx 
teftamento,  foror  ab  inteftato.  Qic rjtioii non cftct,  profcaofororfratri 
eonfcrrc  dcbniflewnm  ab-jntcftato  ipfa  fuccedcrct  non  c%  tclramento.  Er- 
go  qu?  ratio  libcrat  fororem  quamuis  ab  inteftato  fucccdcntcni  nc  confcrrc 
cogarur,cum  fratri quoq;  communis  fit,  curnon  frarri  prodcrit,  vt  ncc  ho- 
dieconterre fitcogcndus  »Non.n.  Juftin.fccit vtomnnnodo confcrcndd  fit 
ex  rcftuftiSto,Jed  vt  quo  cafu  cofcrcducflctab  intcftati>,  co  ipfoc6fcri  Ju  ftt 
rtiamfi  tacrurn  fiicrit  tcftamentum.  Atquihoccafufororquarab  inteftato 
fuccedit.noneomairijtaincn  confcrt,  tanquamquecxdkicrfo  iurcfuccc- 
d»t  lr^oncq;rr^hcdicconfcm^^  ,  nUi, 

qootf  futtedit  e*  teiiamento  hoc  tpfum  cft  quod  tacit  vt  cxdiuerfo  iihc 
fuccedat.tk  confequentervtncclocus  ntcullationi.Ethocfanccftquodfi- 
bi  voluit  Papimanus  ciln  camfuxfcntcnticrationcmattulit  ,  quodtcfta- 
meatnm-Werctcx  quo  fratcr  fuccdfcrat.  Non  tam  cnim  ad  id  rcfpcxrt, 
quod  fotum  obfcruanr  intcrprctcs  quod  cx  tcftameiito  olim  notl  confcrre 
rjr,quamadidquodfubiiftcntcadhucproparTc  tcAamcnto  ,  ncccili  dfct 
fuccedi  ex  diucrio  iarc  pamu )  cx  tcftamen  to  pamm  ab  intcftato.  Si  m  i  m 
ftamentnm  tuilictruptuminrotum,  fiicccdi. debuiiflettaiii  airatrcquvii  i 
forore  vcl  ab  intelbto,vd  nuliomodo,  quadoqutdcm  ab  intcftato  vnus  tatu 
cafiis  eft  Ub  tnttfisttM.D.dt  tmr.ttdmL  atq;  ita  colJjtioni  locus  ttnlfet  du- 
pbci  ratione.Et  quia  lb  tnteftato.  Et  coiilcqucntcr  quia  *x  codcm  iurc  fuc- 
cdlum  fiiflit.  Ex  totcario  igttur  uibiitfcntctclbnitnU)  duplcx  ratio  Papin.  1 
upotib Jpediebat  ne  collatiot  ktf»  cfle  pollct.  Vnaxp  exsliucrfo  lure  fratMfc  ' 
luccedcre  nccdlc.eirct.  /Jtcra  qupd  cx  tcftaincnto  non  confcr»ctur.  Pnor  • 
ci  DDD  ij 
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riuo  communis  crat  VtfiQV-  Poftcrior  vcro  folum  rratrcmnen  ctiam  (bto- 
rem  a  collationis  oneie  Ivbcrabat.  Pollcrior  cctrathodic  poft  NouclUm  Iu- 
ftmiani  conftuutioncm.  Pnor  verbfcnipcr  nunet,  ac  proindc  ipfum  quoq, 
ius  quod  cx  ca  induccbatur,  quia  quottcs  rxduphci  rationc  «pud  Conrtiui  . 

rur»ahenttrajt)  fulricu  mancrevt  tus  rctincatur/^«»»iii.}x./.i»M»/»#»'.r).^/#»- 
ditljndtb.cumvnlgtr.  Nonaddo  tcitiam  dlam  rationcm  quam  Bartolu* 

dtlucrc  non  potuit,  cjubd  faciatforor  iniuriam  tramfcriptocx  aflc  totocuw 
autfcrt  ti  ab  intcltato  Jmuuiam  partcm  hcrcdiutis.    1  .t  cnim  falfa  &  mala 
ritiocuinfon  rtiu.r fucicanab  intcftato  poftquam  vitir  inqucrcia  fgccc- 
d  il  fuo  iurc  ii  non  cmancipati  fucrt» ,  ftd  rctcnta  in  poteftatc:  ciiin  dici fo- 
li  it  iuris commums  etccutkmem  immiflhi  non  habcrc  Lmmtsrum.  ij-^-i- 
D.dtimur.  Pt.tnifq;  vidcrttur harcfoff. i  i  riimp.^iafratreemancipaco» 
c]ui  at>  uucftatonihil  conlcqtti  dcbcrct,i.i:.  iiaucm  q.ioq;  ruio  illa  tucrrttir 
q  ludqtiamuis  tiiiancipatiislit.tamcnhut  mi:u<itusa  le&PJ  lierts cx  tefta- 
ni  iuo  adita  fcilicct  licrcditatc  quam  adiri  nccertc  fuit  vtpoflct  locuiert 
qucrclx  iimficio&Scmd nitcni «a^t . >$  licrcs  n.n  potuit  delincreciTt her« 
t  x  co  ipfo  tcfta  nentOjnc  q  itdcm  v  iciv»  nili  pi  •  qua  partc  rupttim  futtte- 
i  ani.nt.  tii  perqocrclanti  Ouod  p.rro  ruptttm  non  tutt  nifi  procjuapife 
poti  tt  loror  fuiccderc  al>  intclut.-.,  lcft»pro  dtmidia.  Qijodexpedituqiu- 
dem  cftftponai  filiam  fuiflc  eti.ar.cipatam,  in  quomhil  dt  abfurdi  cuinli- 
bcns  cj  loquc  e.ti  mcipatts  &  txhcrcdans  non  mlr.us  quam  fuii  hcredibu» 
ijitcrcia  non  luluin  vtihs  fu  (cd  etiamnecctlaria  /.  ntn  puumit.S.  D.  dt  t**- 
fijf.tenir.ui,  >c.:  li  punas  hliam  fuiftc  retcntam  in  potcftatcquo  Papinurii 
vciliuconucinciiiiiis  vidctut  ctlmdt  lololrjiredicjiMuitle  iilutn  emanci- 
patwr.  Illa  occtU i  ct  pr<  ifilia  Jubtt jucquoti  cjucmadmodum  fola  ipf»  iu,t 
ciuih  .  b  imcftMo  fiiciciicrc  patri  potcft ,  ntc  rraaril  cnunctpari  coiuurfuto 
vctttur.  lta  pcr  qt  crcbin  vidctur  in  totum  run  pcrc  tcftarnciuum»c»'"1  • 
itiru  ci.uh.  fu  qncic.  [liuc dicas  CtJW  Cuiacio  cx  lepe  Cltcia,  ftuc nobifcum 
cxiurc  rcccpt  ■  cV  pct  pmdcntum  nitctprcutior.em  indutfto]&  loJeatruro- 
pcictcftamentuiii  pn.  eiua  pattc  fuccctVurus  cft  ab  inteftatoiicuivictoria 
litprortnura  liuc  illc  ipft  fi:  qui  air.it  fi.u-  ahus.  t.mmttt dtttdtni. 
•£'r/fa*i.I.atj-.ji-  ctrti  lattu  iiiilntaiuM  ncc  incltj.aiu  fuilTe  videturajpud  P»- 
pii.ianuin:  Qjui  ntc  j  hnc  hc.c  nt(*aicaudct  rUJKim  iiimmo  iurccfte[i","m 
tcfttmeutum.  Sed  hoc  tanium  innuk>BOn  ellc  habcndum  pro  ruptof»hfrB 
tjuantutn  ad  prctorem,tjui  fctlicct  fil-.um  tmancijiatum  pcrinde  vocat  ab  in- 
tellatoacft  noii  cflct cmancipatits.rtfc-.ftaiu  tati:  rcmtniancipatione  :  Cur 
noncrgo  cuintutbiturpro  capartc  u  w  it  infutuus ,  &.  tjuidc  tanquaf ,0" 
ftnutum  cua  iifi  iureciuili  rup  n.  l.xiitttitaMcntuin  per  tawrrclarn»  ^*" 
&  cum  collatioms  ini  litcxcd  <t«.  jr^toiis ,  apparct  m  hac  qua,ftione^lUt 
dcillo  cft.  Vtru  cofcrrc  dcbcat  f.  -rort  tratcrKic  emjctpatoi.nccnc  ni>ti,n; 
fpic  cm -'icilccjuiii  tusciuilc  ftatuu  miim  quid  prftor  atcj;  prartor  1*«'  n° 
pt;flM  faccrc  qtiin  foror  fua  hctci  patrtfucccJcn-dcbcat  in  totun»  ca  iw« 
nili.ticcproitulc  quin  pcrquciclam  riiirpatiTtcftamenmm patrii  id«',tu,n' 
AtUmcn  liu.t  facit  pr<.  fua  turtfdiLtionc  vt  iratcr  ctnancipatus  pertndeltK* 
tcdcrc  uc  bcat  ab  inteftato  cum  fua  l.crcdc  acli  elfct  ij  fc  quocf,  luuui  her^*- 
Ita  &  mftitutum  illum  hcrcde.n  cx  toto  atfc  dcbvt  tuen  tanquam  ^JjT 
tt.mprocapartcquamctdarc:tabintcftato  ,  &  pso  ca  partc  habcrc  (Jjj 
mciuumpro  non  rupto.Nc aiiocjui  lccumpt-gr.atc:  fi habcrett»:fta'Uentu'" 
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pro  Intotum  rupto  pcr  filiatn  quatn  non  patutur  ab  intcftato  fuccederc  nifi 
pro  parte.Att]-,  itt  cflc probat  Papin.  hoc  ctiam  argumcnto  qood  cx  hutuf- 
modi  tefttmento  Itbmarrt  compttunt  &  conferuantur.  Quod  vtiq;  falfum 
etfet  fi  teftamentum  ita  ruptum  eflct  acrefciffum  in  totum  vt  pro  .n  toturn 
rupto  ac  rcfcitTo  illud  haben  oporterct  l.genertltter.i.^.  nc  tefttmtntt.D.d* 
ftieitMrrt.tunlhl.<Hm  m4terj&.D.dt uttf.tefitm.  Quid ergo  refpodebimifc 
ad Scacuottm in d.l.fifUtiu.io.D.de ttUtu.  Nimirumhoc vnum dc quo pla - 
nc  non  dubito ,  non  Scamolx  cflc ,  fcd  Triboniani  totain  illam  claufulam» 
quam  nos  improbamus  ah  illis  vcrbui/rd  w^fciMi»,  vfqucad  fincm  lcgis. 
Nam  cum  in  przccdentibus  illis,*** ttnftrtndi  tfl  «,  non  aliorum  fcd  fuant 
ipfius  fentcntiam  cxpoftiifict ,  non  video  qtud  caufac  fucrit  cur  tam  ctto ,  8c 
poft  confirmaum cx  Ht.t  •  tcntcntiam  fuam dcbucrit  illc  non  tantnm  ab 
edifto,fedcriamafcipfodifsiJere.  Qjtid  vcro  Tribonianum  moucrit  aut 
potiui  dtceperit  non  eft  in  obfcuro.  lfia  nimirum  ratio  quod  is  filius  infti- 
tntus  quamuisadiexitriercditttcmcx  tcftamcnto  nccbonorum  poflcflio- 
nem  pctierit,  potuittamen  pcterc,eumq;tucturprxtorad  virilcm  vfq-.por- 
tionem  co  iurc  autpotiuscolore  quafi  pcticrit.  Quactia  rationc  vtitur  Pau- 
lutdn  l.it  <f mi.it.fA.uifin.de  Itgtt.prtfitnd.  licct  in  alia  fpccic  nctnpc  ctim 
quxhrur,an  rrater  emancipatus  inftirutus,  qui  adiit  dcbcat  Icgau  certis  un- 
tum  pcrfonis  an  omnibus  alto  fratre  cmancipato  prxtcnto  contra  tabula? 
pctcntc.  Scd  ratio  eft  pcricuiofa  ncc  fempet  vera,  vt  ex  eoapparct  quod  in 
alla  ipfaPauli  fpecie  alitcr  putauit  Vlpian.qui  fincdubio  a  Paulo  dtflcnfit  in 
tfidmt.\6.t*d.nt.vtftrtpfimm  M.  e.t e nit 0 nt,  j  y  Ncq;  vero  ctiamli  cifct  bo 
na  ratto  pro  Paulo  in  illa  quxftionc,  finiilitcr  tamcn  poffct  bona  videri  pro 
Triboniano  in eo  dc  quo  tractamus.  Cum  incdiciodccollationibusidcxi- 
gatnominatimprxtor  vt  bonorutn  poffcffionctn  acceperint  ij  imerquos 
collatio  dcbeatfocum  habcrc  non  etiam  vt  cam  acciperc  potucrint.Adco  vt 
f>  qtiando  pcrfona  talis  fit,qux  potucrit  &  bonorum  poffcfsioncm  pctcrc,& 
citra  boncriimpofTcfsioncmfc  immifccrc ,  caqjfc  itrimifcucrit  ne  ot  cdicio 
contcrre cogcrcmr  > nccclsariura  fucrit  rcfcriptuin  Hadriani  ad  catncolla- 
rioni  obligindam nonfiinicicntcin  eim  rcm  pmdcntum  autoriutc  /.  \.tn. 
prt*t.T).dft*ll*t.dot.  Quanto  magij  tgitiir  fuifsct  ncccfsarium  refcriptum 
impcratoris  ncc  fufficcrc  potuifict  autoritas  Scxuolx  ad  induccndum  ii-s 
collatsonis  in  fpcciciY./.yJ/iViw.id  cft  non  tantum  dcficicntc  cJiUo  [quo  ca- 
fu  rbrttfsc  licuilsct  tanto Iurcconfulto  aliquid  noui  indttccrc  fiipplcudi  edi- 
c"ti  graria,vt  Iuliano  \n  l.Gnlim.iy.^jlle etfus.D.de  Ubtr.tfr ptflhum.  qttain- 
uis  lurcconfultomm  munusfucrit  intcrprctari  nonfupplcrc  /.  timtdtfiime, 
io.D.**d.imnQ.Lvlt.C.t*d.]k&  cxprcfsitn  rcpugnantc.Ncq;  tamcnpuro  f.-« 
cile  fieri  potmfsc  vt  etiam  imperator  quifquamarrtc  Tribonianum.qui  in  u 
ttnihis  aliis  impcratorcm  egit.ius  cdiftt  hac  partc  liicrit  corrccYirus.  Mu!- 
tum  enimrefcrtan  quzramus  quts  confcrrc  dcbeat,  an  cui.rlftq;  multo  fa- 
ciltus,vt  quamuis  vcrba  cdi&i  collationem  non  inducant  nifi  intcrcosqui 
pofsefsioncm  acccpcrintt confcrrc umrn  cogatur  ctiam  illc  qui  non  acccpit 
fimocki  acciperepotuit  ac  pretcrea  tantum  confcquitur  quantum  li  accc- 
piJcecputafifuoiure&unquamfuus  hcrcsmifccatfcbonispaternis,  vtin 
tpeci;  W.4i.m ^Tiit»?.  dt  etlUi.dtt,  Quani  vt  ei  conrcrrl  dcbcat  qui  ciim  oo- 
norum  pcnsefjioni  Kcipcre  poisct,tamcn  no  accepit,malunqjfucccdcrc  cx 
tefUtncnto,  Huic  enim  potcft  unpuuri  cur  voluerit  ruccederc  nnquam  cit- 
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trancus  n  v.-hnt  libi  unquani  tilio  confcm »  &  curprztoris  benelicium  in 
luctcdcjiJo  abicccrit ,  fi  cx  ciufJcm  pietorisbcncricionunc  vclit  pgftulare 
soltationrrria  Et  quodpntcli  imputari  ci.fjcitnccollationcm  pctcnsfitau- 
ilicitdus.  Cum  vcro  q.:zrttur,quis  confcrrc  dcbcaMufticcre  Jicnnus  vt  po- 
tucrit  acctpucbonortim  poffcfsioncm  hcctnonaccepcrit.quia  licet  fui  hc- 
tedis  iurcfc  iininifccrc  potucrir,  hoc  ipflnn  tamcn  ci  potcft  unpuraricnr 
pouus  fc  immifccrc  qium  boiinnnn  p  •ilcffioncm  pcterc  volucnr,  ciltnca 
i.itionc%  rc  t>  111  lcm  t.ii.t.'  .  j  i  «.olljti.incni  vr^cri  pnHct.De- 

mq;  ci  cui  pnttlt  imputai  i  non  confcrtur,quia  (ibi  dcbct  iinputarc,ab  eoau» 
tcm  cui  poicft  impiitin  conttrttir  ob  hinc  ipfam  rationcm  qubd  imputarici 
pcflir.  Nunqujm  cnimlueri  mlcntnc  quts  Jcbctcxcociuod  potcftciinv- 
putari ,  cur  icccrit  vtl  nofl  ftarit.IIIud  cotolLrij  vicc  addendum  fupercft, 
multo  ^rimus crrarc  illos  CX  noftris  intcrprctibus,  qui  putant  hodic  corre- 
ctum  clfc  rtlponfttm  illud  dcganj  Tryphonini  quod  cxtat  ia l.filti.  10.  v rrf. 
vidt*mi44.\).dc  ban  pcf.tonir.ub.Sc  in  ca  fpccic  fuum  hereJeni  hodic  cnian- 
cipat- .  Collalur.ScCUti  Bntrigarwiin  qucin tctcrt  Alcx.aJ  l.fi  emantiptwi.  t*L 
z.C.dt  (cti4l.  Viulis  in  i' Aii.de  rc  ;j-.cjpi,'iu..j  .  \  Ai.hniJii.yCtrurtiierf.mr. 
Mp.79.Nl/br.NaiU  quoJ  ahint  n;jn  ali«i  1  jtioncmti  Tiyphoainum  quainra- 
tionc  iiiiiirizccilautts,quz  rJtio,inqmunr,um  non  tam  attcndi  dcbet.quam 
ratio  {qu.ilitausiccnctjilum  clt.  Habct  cnitn  lUuJ  rifponfum  duplicenia- 
liam  rjtu  ncm.  Vnarn  hanC ,  quuJ  In ca  fpccie  libcri  fucccdant  exdiuerfo 
iurc,fuus  qmdiin  ab  iutcii ato  1  cmanctpaitis vcrb pcr  contra tabulas.  Imcr 
cos  autcm  qm  tx  dmtrlo  iuie  fucccJiint  collauoni  locus  numquam  efTe 
potelt  Vt dixniiut.  Aitcram,quoJ  hoc  cafu  tantum  abcft  vt  fuus  heres  quiab 
inttflato  liictcJit  jliquam  abcmancipato,  imuriam  patiatur  vtecontrark) 
acqti  ir  ir  ci  nonit  n  &.  iua  fiii  licrcJis.  Quarum  rationum  ncuiraui  luftinia- 
nus  fuflulit  nm  aquc  ali.i  vcl  ahcuius  impcratoris  vcl  faltcm  Tnbowani le- 
gc  opus  eflct  jd  ius  collljtionM  hoc  calu  inducendum.    Etfi  cnirn »d  hoc 
nuximc  tcfpcxciunt  pofleriores  impcr.itorcsqui  ms  antiquumdecollatio- 
nibus  innouarunt.vt  intcr  libcros  zaualitai  indutcrctur ,  ab  urdurn  tamcn 
fcicnt  cxiftimarclol.vii  iqujlitatis  ranoncm  fatcrchodicpolfe  vromni  ca- 
fu  ccdJatralocurri  habcn  ikbcat.  Nam  iimno  vcrb  quibus  cafibusnihilex- 
prefic  innouatum  clt  ius  jntiquum  in  h<  c  Ho&atu  vt  &  in  ccteris  oinnibus 
iiiris  part ibus  incoircctum  mancre  JiccnJtun  cft  vulgat././inriwi".  iJ-C^* 
it/lam.  /.pruiptmw.ii.in  fin.  C.d*  ttlUi.  Y.t  \  t  dicam  apcrnus.ratio  illa  quz 
olimpotiffimuniat:endifoltbJtcu:n  dc  c.JHationc  quzrebjtur  quod  fu- 
turumcllct  vt  iniuriam  piterctur  vtl non  patcrctur  fratcr  cui  nonconfcr- 
reiur.abinteftato,  bodie  l".,blat  t  tft.  Sol  non  itctn  cztcrcqozcollatiuncaa 
ciliinpoterantiiiipcdirectij  :i  ib  intcftato^ln.  mnibusnamqi  lcgibusqu* 
noumn  ius  hac  in  riicccrunt  vijens  agi  dc  fuccedentibus  cx  eodem  iure 
nonei  diucribtvtin  d.Lvt  l>itm.\-;.Liil*m.  i<)J.tli»d.  ao.  C.  d*t»U*i. 
ki.f.t3*d.l.vli.C.tim»n.i  mttftut  \udtt.\x\  fumma  quibui  cafibusolim ab  in- 
tcitjtoquoqucnoncoDttrcbatur  ctiam  hodiecx  tefUwento non  confere- 
tur,extraeo<»  cafus  qm  p:iiterioribui  imperatorum  conftitutionibus  expref- 
li  fucrutii.  Etd  Tnbonunum  noluiffe  plus  zquo  fauerc  collationibus  appa* 
rewl*iK  cx  d.t.ji  n.mi^uu  ncc  alu  ratiy  mcliorcjuzrcndacft. 
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ERROR  PIMVS. 
Df  ttHaitnt  dtntutnit  prtfttt  nuptitu. 

^t^^^O^  i  ^  donationc  fimplici  a  patre  in  lilium  emancipaun* 
J^^^^^K  collata  an  &  quandu  confercnda  fit  fatts  diximiu  De- 
T^*?W*fl  C1^c  ^P"10  r  c-  Vbi  ctiam  mo  uutmus  non  poflc  hanc 
•S^|55  cIlut',tioncm  incidcrc  m  canidonationcm,  quarfiliofa- 
r%2z3w  milias  fada  cflc  proponatur  ,  i  patrc ,  proprcrca  quod 
'^Sft  ncquc  valuit  olim  ncquc  hodic  valct  proptcr  impcdi- 
mcntum  quod  inducitur  cx  patria  potcftate  quam  * 
Iuftiniano  fublatam  fuiflc  ncmodixcrit  vt  ncc  illc  in  iis  bonis  quar  a  patrc 
proficifcuntur  qmcquam  innouauit.  Scd  dc  donationcobcatifam  uondum 
d  xiinusquanttnn  ncccflccft  ad  hancdc  colJationibLis  tractationcm  com- 
plcndarruNifi  quod  dc'dotc  iam  vidimus,  quat  licut  intcr  donationcs  annu- 
mcrat'ir,ita  fcparatur  ab  iis  uua;  (impltciter  tiunt,cilm  fiat  ob  caufam  matri- 
monij  (cilicetcontrahcndi  quod  aliter  non  contraheretur/.r*»  m*//<e.xo.C. 
dt  mtpt.Doii  fimilts  eft  donatioantenuptias  quam  patcr  pro  filio  faccrc  fo- 
let  cum  filius  vxorcm  ducit.ficut  &  pro  blia  nubeftte  dotein  dare  /.  vli.C.dt 
tUt.pmmtf  lEthancexcinplodotisconfcrcndain  cfle  ccrtum  cft  poft  No- 
ucllam  Leonis  lcgc  in  i.vt  tiitru.fj.C-  dt  ttlitt.  in  eo^;  intcrprctcs  oinncs 
confentiunt.  Scd erranttamen  iuJiciomeoin coipfo,  in  quo  etiam  crrant 
cum  tradant  dc  dotc.  Siccnim  &  dcdote  &  dcdonationcpruptcr  nuptiac 
loquuntur,  quafi cx  huiufmodi  caufis  valcat  donatio  ctiam  a  patrc  in  filium 
vel  filiauifamilias  cotlau.Qitod  f  inc  falfum  cft.Nam  ncq;  donatio  pcr  patre 
.fadafiliarcxcaufa  dotisvaletncq;  mortcpatris  confirmatur,  in  quo  dcte- 
rioris  condicionis  cft  quam  fi  donatio  limpliciccr  facta  clfctivt  prcbauimus 
t*p.$.\}tT*d.pr*ttdtmit.\dem  igiturdc  donationc  proptcr nnjptiu  in  fiiiu- 
familias collata fcnticndum  cft  vt  ncq;  valucrit  olim>ncq;  hodie  valcat,x  ne 
quidcm  confirmcturmortc.Vtrumq;.n.probaturoptime  cx  l.Pemp.  ft»- 
Udtlphta.tf. D./*w.rrri/r.quauis  no  nill  dc dotc loquatur  co  loco  1'apih.  cu  ' 
ccni  iuris  fit  n6  poflc  hac  partc  mcliore  n  cfle  c6  Jicioncm  donatiouis  pto- 
ptcr  nuptias  quim  dotis.  Q-aqua  trat  olim  ir.clior  in  co  amc  Leonis  cofti- 
tutioncm qtiod n6  cofercbatur  vt  luit.n.tcftatur in  l.qutnti.nttttUa.iy  C.di 
tntffttfi*m.  Hocipfum  vcronon  aliadccaofa,  quim  quod  nulla  cnnftitu- 
tioclllt  qua;  id  ius  induxilfct,vt  argumcntatur  luitin.in  l.tilnn».  19.  C.de  ttl- 
Ut.h:s  cnim  collati-mis  nulluin  cft  nili  quod  vcl  cx  cdicto  pra.-u>ri5  vcl  ex 
altqua  iuris  alta  coftitutionc  proficifcatur.  Edidu  vero  prartom  &  rcfciifty 

DDD  iuj 


ANT.  FABRl  DV.  F.RROR.  PRAGMAT. 
Hairiani,dc  quo  in  l.t.tn  princ.D.dt  det.ccd.  non  dc  donatioricpropternu- 
ptias.fcJ  untiiin  dc  dotc  confcrcndalocutum  cftjlla  vt  putorarione.cpnon 

quemadmodum  dos  dicitur  proprium  pat-  imonium  fihz  ctiam  inpoteftate 
patriscon(titut5./.j.^./irJvi^.'Z).i^fnm»r./.iB#i.i6.U.if  rtltg.tj- fttmpnb.f» 

m/r.ita&donatiopropirrnuptiis  dataiilij  nomincpo:  dki  prupnu  panimo 
niu  rt!i|,cuu» non  ln  ipfutn  fihum  confcratjr,fcd  in  filij  vxorcm  cui  pioinde 
acqutrirur.titq;  ipiiusnon  tili)  pairimonnim.  Cuius  ctiidtucTfitauseantio 
efl,^  Josdlta  tilix  aominc  Itcct  inrcrnn  llt  manti»  tamcn  foluto  rnatrimo- 
mo,liuc  pcr  diuoammifiucprrmonc  vui  rtflitucnda  cft  mulicri  peractio- 
ncm,mit  cx  ftipulatu  ii  ftipulatto  aliqua  iircrtcifctit ,  aut  rci  vxoriar  ft  nulla» 
quontt  Jotcs  mtiltfrib.fiJuw  ciTc  cxpc-.ht  itipublic£,vt  itcrum  nubcrepof- 

i\n\.l.-..(jri»ilir.l).Cal.m*t.l.tnttreli.iX.D.dtTtb.M^ 
rei  vxor,al!ion..\t  vc  to  vt  donatio  proptcr  nup::Jt  nommc  filij  datarnulieri 
rcftitucn Ja  llt  hli  >,liuc  pcr  dwaOrumBtfiue  nioitc  muhcris  foluto  marrimc- 
,-ii  ),nuila  an  tfoprodrtt  t  ii,  quia  ntc  donation-.s  nomcn  mcrcrctur  ealiber»- 
litas  ft  poftcaqtu  cllct  colljta  in  mulicrrro,  adhuc  viri  patrunonivciCaeVr 
mcci;  rurfus  intcrcl:  rtipib.inaittum  habcrc  Jonationcm  vr  ducerc  vxotcra 
pouit.  Mclius.n.Jc  Ims  ctmbus  crcJit  fpcratq;  ciuihsJcgiftator  quam  vteos 
putct,ti  ignauos,tj:nq;parum  inJuftrioj ,  qui  non  fine  bonrs  vaorlhabcr* 
pofllnt.Maximc  vcro  qttoJ  ita  ficri  folcbat.vt  quar  mulier  ex  tali  dorutione 
accepitTei  in  dotcmrcdigcrctur./.i.^.dV  dtn.snt.nvpt.l.gtntrdkttr.yvtrf.ktt 
tb(tiH4rt.£.dtftt.nupi.\ucy,  non  ta;n  dc  illoquarcnJum  viJcturquare  do- 
natio  proptcr  nuptiasantc  Lconii  tcmpora  non  conurrctur,cxcrnplodoo*, 
ciuaiu  tlluJ  miranJum  cur  £V  Lco&  Iultiii.contcrri  voIucriat.Cum  in  corv 
cfcaturvkri  iniuriafilioqui  cogiturconfcrrcquoJ  no  habct^vcrumprolm» 
pcT.it.rttpotidcri  pr.tt  ft:Itnmo  nullaiu  ftlio  imuriam  ficri,  nonob  id  folum 
qtiu  J  huiitfmo Ji  domtio  proptcr  nuptias ,  il  non  ipfi  faltem  proptcrrpfum 
mitttcri  Jjtaclt ,  vt  promcK  hoc  rcfptciu  ipfc  quoq.habcrc  illam  videauvr. 

itm.G.in  fi.'D.de  cei.btn.  Scd  ctu  quia  cius  douationis  bcncficio  babuit, 
•\  «lotcni,^;  vxorci;i,ci.iatr.  a!io<|ui  vcrififrulc  eft,ncquc  fc.ncq;  dotfrmanto 
Jaiurani  fbiilcJu  quamuii  tacilc  :  (I i<  cucniic,vt  non  putct  fiJius  tnagnum 
fthabuiiTcbcncticnj  j  pa:rc  in  co  quod  pcr  hanc  Jonationcmhabucntvxo' 

rcni,  ncgarc  tamcn  non  poteft ,  qum  cAtnotiura  fcntitt  cx  dotc,cuius  donu»  v 
:uum  lubct  faltcin  hnniririiim  r  yniwm  i  T  -de  wr.dti-l.dect.6.  Q.dttn 
vtnd.  Prcicrtiin  hydtcpoftquaui  piacuit  hi.pcrar.vtmflicrtraniiens  a.l  alia 
vota  Jonatti.iicm  hanc  coininunibi:slibi:r. icruaTetciicatur./.<.4-fJr  (  C-^*' 
fec.nupt.  Deniq;  cuai  110  mmiis  uatcmitn)  officiuin  fit  hanc  proptcr  nuptias 
donatioiicii  pro  filio  Jarc-  mi  luri.qiiiuon.inctiltardare  dotcin  marito.i. 
I.vlt.£.dc det .prtmifl^x. ^wiTi  iiumfaneiu  t  faconftitui,vTaJ  cxciv.pludorii 
hjrcquoquc  uonano  COtUerrCtUr, CUtn  vtroquc  cafuzquc  diminuaturparri* 
niomuin  patris,atit  altcrius  cuiufcuiicjitc  i  quo,  (iuc  dos,(iuc  donatio profe» 
«fla  fit.Ncc.n.hjc  tnrc  Jiftingui  volutrunt  luipcr.ani  patre.vcl  a niatrcrel 
quoaliocx  parcntib.  Jos  protcctalit,  Lnncn  ficut  parris  ita  cVmatris,vel 
aui  iiiatcrni  ofticiuiii  lit  dotarc  iilivn  vcl  ncpuui./.»*f»#  msttT.i^C.dtmr. 
tUt.ttr  d.t.viid.pen.D.dt  agnofc.tjr  Altnd.libtl.  Ncq;  dubito  quin  hocrpfum 
iatn  olim  pi  jrtor  fucrit  conftmmirus  in  cdiccndo  Dc  collationc  dotis  nrfica 
lam  tumfuufcttmcr  Jotcm  &  Jonntienctn  iftam  dilTcrenriamixctiawnam 
eft,  q^od  tuilla  Icgc  coguw  patcr  fih j  notuinc  donaucncm  hanc  taccrc,  qui 
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tamen  fiTisroomme  cogitur  dotem  darc.  R  lcgc  lulia,  de  qua  Marcianus  iQ 
Lcupttt.i<j.D.d+rii.nupt.  vbi  quamuu  locjuatur  non  minus  demafculii  vxc- 
r«  ducturis  q.im  dchliabus  nupturis,cum  ait  lege  Iulia  cogi  patrcm  coila- 
care  in  matrimomum  liberos  quos  in  fua  potcftatc  habct,  liforte  per  iniuria 
vclit  prohibcrc  nc  vcl  vxores  ducant,vel  nubanc  Tamcn  dc  dotctantum 
fiibiungit  non  dc  donationc  propter  nuptia*  illis  vcrbis ,  vti  <jut  dtttm  dmt 
utu  Wmtj •, itcmqt,  in  illis  fcqucntib .ccgnr.m <  %n  mntrimtnium  ctBtcart  tjf  dt~ 
Utt.vt  intelligamus  parcmquidem  eflc  filiorum  &  filiarutn  conditioncm  m 
•oquodpatcr,  ne^;has,neq;illospcTiniuriam  prohibcrc  debctncnupnis 
contrahant,itcmq;  in  coquod  ti  fecosiacit  cogcndus  cft,non  quidcm  pcr  a- 
ftioncm quz inter parrem  &  liberos rnfacris  conftttutos,non  magis  cx luc 
caula  quam  cx  alia vllaeflc  potcft,  fcd  per  oflkium  proconfulis,  vcl  przfidis 
prouincie,vtliberosvmufhbctfiarus  in-matrimonium  coliocetrfid  difpare 
ttir.cn  in  co  quod  dotempraKcrcadarccegitur  nomine  tiliar  quam  ccrtu  fit, 
non  ahterpoffe  prodignitatcviruminucnircproptcr  imminetiaoncrama< 
trimoni^interdic^amq;huic(cxuipropublicanoncfiatcncgotiarionisvl]iu> 
•xcrcendz  facultatcm.  I  vcri  nominc  donationcm  conknbcrc  non  co- 
gitur  [quamuis  11  ita  faciat  pictatis  parernx  orrkium  fit  implcturus,  qui  fcn- 
fus  eft  luftiniani  in  d.l.vit.C.dt  dtt.prmmfi.Tikd  tantum  pati,  vtquam  honc- 
ftc  &  commode"  vxore™  ducercfilius  potcit  cam'ducat,quam  alioqui  ex  iu- 
ns ciuilis ranonc/ine  pams  conienfu  d  iccre  non  poflct.  t.i.  <*■  \.  ttdjit.de 
Jm.wK^/.Ncc  enim  vcrendum  putauit  legiflat:  r,nc  virisdcltituerctur  refpu— 
bltca.li  non  cogerentur  pai^ntcs quarrere  vxores  mafiulis,  Sc  corunominc 
donationesexctcerc ,  fui<  rj>  non  cffet  credibilc  defumros  cb  magis  viros  & 
parresatnilias quibus  poflcnt  mulicrcs  nuberc.fiuc  quod  fi  quis  torte  filiuf- 
r»miliascflettainignautis,vtfincbonispratfcntib.quxfp6rx  bnirec  ,fpon- 
Am  nullam  inueniret  isStcc  dignus  eflct,cui  vel  a  patrcvcl  a  lcgiftatore  vxor 
quacrcrettir,fed  qoi  potius  in  vltimas  infulas  pcrpetuumq;  ccelibatum  rclcga 
retur.Taceo,quc,d  hxminarum  pudicitie  mitddigcntiflliijt^pfpicicndum  nij. 
tantum  ob  honcftatcro  publici  qux  prxcipuacV  fandtifsima  cuiq;lcgiflatori 
Ux  cfle  dcbe  Jcd  ctiam  propter  dignitatem  rcipublice  quc  ficut cx  familiaru 
dignitate xftimawr,iia  Bi  umiliaruin  certhudo  pendet  tota  cx  pudicitia  mu- 
lierdquandoncc  aliudQuicquibabutciuilislcgillatorpr^rcrnupuascx  quo 
paucm  dcir.cnftrarepouit  l.tuiuftmptr.yD.dtintmvtc.l.fhum.G.Ji.dt' 
tSt  fuifutvtlulttu.turJunl.  Acpcrichtarctur,  quamnuximcpu^icitiaruu- 
lieruin  fi  r on  ita  ius  cflet  vt  parcntcs  dorare  ftiias  cogcrcntur,  quam  vtram- 
qoe  rationcm  brcu itcr  &  elegant  cx perftt i nxit Vlp. i n  l-mulitr. u.f. cum  *>,-. 
••■m/«r.D^5^.Indcq;f3<ftumel»vtIuftin.iufta  cxhercdai!cii::ccaul"am 
iHicflc  noluerit,fi  pcccaucrit  illain  corpus  fuu  o8  qita  ri  per  patrc  antc  vi- 
cefimum  quinrum  annu  implctum  hcnefta  nuptianun  codicicnc,  /v"«*.i  tj, 
V  t  tumdt  upptHut~cttn-fc.f,uUud  antfut  tmjitutu.vtrf.  ft  »Mtm  rxprtdttj/f. . 
Qyorum  omniu  tale  nihil  in  mafcuhs  aut  trair.iri  potuit  aut  conikim  i.Scm- 
perquc  vifom  fuit  poflc  amorcm  paternum  fufficcrc  in  ca  re  in  qua. publicar- 
vtilicatts  neccfiita»  nou  vrgcrct  ad  moucndupattcvt  pro  filio  donsrrt  quo- 
ties  videretn6aliterpofscfiliuequebonacV  honcfta  codicione  vx  ic  iniKS*. 
ntrccuro  neque  magisricnc  intcrfit  ipfins  filij  quim  patns  fclix  fauftun.^uc 
cfle  mitrimonium  fili  j,ncquc  f:t  quod  patcr  cuifuiridi  donationo  prxfcrtim  i 
tfiodcf  mm  tantvpcrc  dcucOare^cbeat ,  quaru  comoduiu  aliqua  cx  fuuad 
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filium  adcoq;  patrcm  ipfum  litrediturum.conucrfa  vthcri  folitum  lam  otim 
diximus  doiutionc  jp,ucr  miptus  m  dutcm  i.l.uC.it  d*n*.s*t.**p.d.l.£rnt 
TAitttr  t.Q.dt (iturt.'mf>  Acccditillano  lcuiorijmomcnu  ratioad  mcitandoi 
pvcntcs  potius  qua  ;>  aJ  copcLcndus.vt  lus  «pfiliis  fuis  libcralitatcs  alacnui 
extrccaiit  <y  I;  fbttc  conniigcret  iptis  p.ircntib.  viuis  Hlms  prxmori,tales  do- 
nationcs  ad  cos  rcuctttrcntur./.zX.<(f  ben.qut  Mir.DC  fciiuet  &  ami(foru  li 
bcroruin&:  donxionuui  liinul  uvtuii  lciitircui.vt  dc  pr  fcititns  quoq;do- 
tibus  fcriptu :n  clt  lni.mr*  futcttrfum.b.D.dt  t*r.d»t.  Lx  his  apparct  (uinma 
rationc  it.i  iurc  vctcrc  ubluii.icum  (iiiilc,  vt  Jonatio  proptcr  nuptias  i  patre 
£i;talili|ii»:iimc  nui:  conicrrctur,  nili  jutcr  id  ricri  cxprcflim  prarccpilTct 
[lioc  cinm  (cmpcr  cxcipicndum  cit  ]  quamuis  doicm  contcrri  ncccife  clfct» 
caninon  tanuptxfuiiipticinierxlibtrjliutis  cxcrccndx  cadcict  111  dotem 
qu.r  a  pJtic  CttXM  uiuitu  daud.urjt ,  qi.Ji.u  in  donationcm  proptcr  nuptiai 
qtii  daicpjtcr  116  cugcbatur  li  nollct,  Ncc  coininustaiiicmulic  coniiitutu 
hiilft  a  Lcoiic.pniiiu  ii.dciiide ilultinuii'i,vt  tatii  donatio  proptcr  nupua*» 
cjnam  dos  Coarcrri  debtrct  cxcmplo  dotis,  ciLn  vtraque  &  cit  pamsorHcio 
cc  n  ciul  Jcm  ii.blnirti.i  pr  ikdut  iit.ncc  dcbcat  mct  a  libculitas  ccnfen.qof 
cj.is  110  lubt  at  co.utioncm,uhSci)  unicn  implcnJi  caufam  habtt.Cctcni 
fiuC  dc  dorc  ag.it. irhuc  uc  doiutiunc  proptcrnupius,lcmipcroblcruandum 
clt  q<f  imtio  p.jfumius  dc  c.i  dutej.igt.quqa  patre  dati  fit  no  filiartamiliai.led 
gcncio  pro  ej.itcniiiucdcdunjti.jiic  proptcr  nuptus  quar  i  patrc  data  lit  no 
hiiotainil.lcd  mulieri  quam  tiliusducturus  lit  vxorcmAlioqui  abfurdum  ut 
nutarc  Ljm\i:utu.n  ab  iropcratoiribut  vt  ca  doi  vcl  donaitio  propter  nuptias 
coufcratur ,  quar  non  v jlcat ,  &  Jc  qua  ncc  Jubitari  poffit  an  lit  confcrends» 
nccncicilin  pnus  (it  vt  valcatqium  vt  Jcbcat  commtinican.  Nam  cjtiarnon 
funt  m  doniinioconlcrentis  fcd  inboniscV  111  licrcJitatcpatns.ca  JiuidcnJ' 
funt  uidicio  familix  crcifcunda'  non  communican  J.i.  In  eoquc  interprctci 
oumcs  nodros  crrarc  mirandum  til  ciim  cA  uitis  ratio  pro  nobis  fit  aperta» 
&  vcibiipfa conftkutionts  Lconinx hanc fcnttntum jioftram niirificeco- 
litnicilt.  Su  cni\r\(it\^X\xnu7^jliji  i'f<Tttiont  initrctitnit  vt'um  tn  tp(» 
[m  pro  hbtrUfuU  mtmerdtipA-fiiti  d.nAttentm  tentulctnt ,  sn  1.1  tp(" 
tA<um  V  prr  tc:  tjdtm  tn fftmfm  ii  iAtte  ttltbrttttr.  Qmbus  vcrbis  euludl- 
tur  calns  illc  q  110  Jonatio  coilata  lit  111  iplos  libcros  proprio  nonnnc.  Hoc 
vcro  cur  ita  f  Nlfi  quia  licut  non  alitcr  dos  bcnc  Ja»  viJcri  poteli  quirafi 
rlcturmantonomiiic  iilix  ittncc  Junatio  propttr  miptiasbtnc  tacta,  quim 
lilijrvxon  nominc  hlij.  Sponlji  tnn»  Lco  intcl  ig«  ("ponfas  hliorumae 
proiuJc  q.i,c  noii  funt  ot  libtns.Sp  mlas  vcro  cos  quidcm  qtu  funt  ipf> 
At  qanblH  u.ncn  non  futrit  limplicitcr  dunatum  icd  ad  cum  Hncm  vtfpon- 
iis  (uis  doncut.  C^ji  j  ticci  hoc  calu  non  valcat  donatio  tafita  in  hliofa  udia* 
non  co  ntintH  tauicn  valct  doiutio  (acta  pcr  Hlium  fannlias  fponfz  "n9ual^ 
(a;-ta  dc  boms  quidcm  patns  fcd  tx  ipiius  p.itns  voluntatc  quod  fatis  cit.Sed 
acilludobLruanducllcuui  jgu  Lco  Jc  donationcproptcr  nuptias  infponr 
fjincolhupronlionon  poni  jdic.tioncm  illam  qux  pomtur  cum  agit  J« 
donatwncproptcr  nnptias,^ pir  tttnfttm  1»  \f»ti<sM  itr.*ttt  ttltbrttw-^* 
no  tjucm ad.iiodudoiutio  proptct  nuptus|jH.tcll  tilio  hcri  vt  polica  per  hli« 
hat  Ki  -Jrnta  &  mulicii  porctt  htc  licn  vt  poftca  hlio  Hat.  Nam  cjui  rcdi- 

ilTrr, 
itai 


Jtct  iB  til.umta.mLas  ac4Urcrctw  pcr  cumpatri  ipli  qui  pnusdonafTn,  jjjj 
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ka  nihil  omnino  donatutn  vidcrerur,  non  magis  quam  fi  patcr  foli  ipfi  filivb 
$c  propno  eius  nomuic  donailct. 


ERROR  SECVN.DVS. 

Dt  ttlUtim*  dtnmtitnu  fufldfilitfdmilidt  dVdtrefdutrt  ejr 
ctmemplatttnc  mdtrttmtnij. 

On  pauci  cv  pragmaticis  noftris  in  hoeerr3nt,qtiod  cas  dona- 
i  rionci  QUfl  p  ifliin  a  parcntibus  hodic  liunt  lauore  5c  contcin- 
plationc  iiutritnonijhTijtetiamin  poteftatc  conftitutis  ,non 
diiisguut  a  donationc  propter  nuptias  dequa  m  l.vlt.Q.dt  dot. 
'  pnmifl./.vt  ltttry.\-f.l.Jldtn.\t).Lillud.iit\.\.C.dt  ttUdt.  cu  n 
KatnCfl  ciiitpcrcmdcns  intcrhuiufmodi  donationcs  dirrcr£ria,quod  harcnd 
fir  ipii  ftlio  (cd  filij  nonnnc  fit ipfius  vxori,  ob  idque  ncc  caufij  quicquam  cft 
curnon  vakattum  quoquc  cumipli  Hliofitvt  pcrcu  iiat  &  acquiraturfpd- 
fe,  quafi  hoc  cafu  filius  non  tam  ipfcdonire  vidcaturrcmqufproculdubio 
nur.hr  in  dominio  paTrisiqui.T:  paterne;  donarioni  8c  liberalitart  miniftcriu 
pie-buiiTcad  transfcrcndam  po(feflioncm  in  fponfam  &  pcrpoflcflloncdo- 
minium  vt  ad  proxiini  capitis  fincm  diccbamus.  Qtievcro  ht  ipfi  filio  non 
vt  per  cum  poftca  faatfponfc.fed  vt  pencs  iilium  ipfuin  remancai,  quamuis 
Luorc  &  contempianonc  matrimomi,vt  quotidic  ht,ea  non  vaiet.nec  ma- 
gishodic  quainolimproptvrvinculuparrie-poteftatis  que  impedit  ncqja 
intcr  patrem  &  bjiumtamilias  obUgatio  contrahi  poffi t  J.i.Q.dt  meff.  dtnui. 
I.ftue  tm*ncipdiu.\-}.C.dt  d*ndt.<\\iim  tamcn  contrahi  nccclTc  elTct  cx  dona- 
txonc  fi  val crct,ii nc  pcr  traditionl  fiue  pcr  ftipulationt  [qui  duo  tatiim  olin» 
iucrdt  modi  pcrficicdf  donationisjpertecta  donatio  proponeretur.Quid.n. 
poiTet  prohibcrcquoiTiiniis  rcm  quoque  donatavindicarc  pro  arbitrio  pof- 
fct  donatotqui  donando ncque fe  obligaffet  donatario  nequcobligari  po- 
tuilTcr?Quid  ver6  tam  alicnum  apericftadonatione  quain  vt  pof/it  cam  do- 
aator  pro-arbitrio  fiuc  intotum  (iuepro  partc  reuocarc  adeoaivcl  minimatni 
ei  inijcere  condicionem  ?  I.pttftli».^.  Q.dt  dtntt.fmdfui  mtdU.vtOtj  ntene. 
6.C.de<eu  e.dtndi.Scd  cx  ijs  quoqjpragmaticis  qui  donatiortf  proptcr  nup- 
uas  norunt  leparare  a  dorutione  iawti  nuorc  matrimonij ,  plcriquc  omncs 
in  hocerrant  quod  hanc  quoque  non  minus  quam  illam  valerc  arbirrautur, 
Exemplo,inquiur,donationis  tJLte  a  patrc  filieramilias  cx cmfa dotis  dequa> 
nec  dubitai.t  q.iin  valtat  ex  d./.Ptmptmm  PhiUdtlpbm.  y.fdmiljrtife.Nos 
vcto  ficut  in  preccdentibus  docuirnus  &  probauimns  ex  1II0  ipfo  Papiniani  i 
rcfponfo  quo  ilti  abutuntur  ex  dJ.  Ttmptmm  donationcm  tacram  tibcfa- 
railias  etiam  ex  caufa  dotis  non  valcrc,  fcd  vt  valeat  dotis  datio  in  iphus 
fponfc  perfonasn  noroinefilic  confcrn  cam  opotrere.  Ita  rk  admifli  in 
omni  cafu  dotis  huiufmodi  donationis  comparationc  non  aliter  patimur 
>alcrc  donationein  a  patrc  profcctam  etiam  fauorc  &  contcmplationc 
mairimonij  quam  fi  non  in  filium  ,  fed  eius  nominc  in  fponiain 
cenfcratur.  Quo  przmiilb  confequens  fat  vt  hcuti  cum  tracta- 
uunui  dc  dotc  ,  duic**s  &  probauimus  ,  fi  ca  doaata  ij,t  ipfi  nlif 
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nulltim  quxftiom  locuin  clfc  an  dcbcat  contcrri  nceriejta &  IIMUriffg** 
&  3c  qncftio  Ub  ab  intctpfcabt»  proponatur.Andonatio  fac*a  b  «c- 

non  S.nI.do  cnim  poflctconfari qu>  rn^m^  ^'-  J 
i  p«rSo  inuttlitct  donata  f,nt,codc,«  mortuocom.nunx.nda  non nm, 
fcd  du-idcn  Ja,  outcftquc  illa  fcrurn  .nc.dcrc  quxfl.o.  an  u>  oWfiotM  herc- 

«SSUr«ii*H  *       *  2STESE5 

SdSSa Ikd  qu*  pOKipui rctincntur  non contcatur.non idco  tamc 
£i  Sontu, ,  ojod  non  J,t  <o,nmu,„cand„  W  ou»  jjMpP"* 
tcnmui  propna  nurnquam  fccrut.Acquifiuo  a.  tcm  dcbcat  ^c^cren* 
numcaLim  ,ta  &  cjtatftionem  dc  coiUt.unc.IntcrprctcsnotUos  ,1  lud 
dctu,  (cfeUiflc  quod  t*  ijl  ipfr,  qui  vidcrut  aut  v.Jerc  potucrunt  Jor.atwnci 
rftai  m  rfttimlamuiai  ct,am  fai,oremam,..oo,,  cullausno  vaUrc.ncmota. 
men  viiquam  dubuamt  qirin  lakem  patrii  «one  conhrmarcmur , 
Cgtmnm  on,niumdona:1onu,.sdcsu,bus,taconft,tuu  mvldct,4a  IulU- 

cni  n  ,  hucufquc  imiMaiWtparid..xu.n  illud .  quo  tamcit  vcnus  ouu,un 
cflc  arb.tramur ,  qu,  .d  in  pr«c«mibui  dtfputaumms  doiutioncm  a  pane 
faftam  libcrii  in  potcftatcconftitotii  cxcada  ^  ^  n^nnon,^T' 
,  i,  fuiflc  condkionh ,  quarn  cxtcras  m  hoc  quod  ncaue  uhin  »»» 
tur  mottc  pan ,s,  ncqoc  hod.c cnnnrmamur.*!  an.u  abc  t  v, t  vcruin  fitquod 
vuls»  noftril  phcct  nriflc  mdwril  <n  co  vt  valcrct  ,a  tttdc  ab  m.uo  MW 
rcnt  co„r,tn,at,oncUrgo ncc donationc iltas in  faliosUmtlias a Fa,n.'"°j" 
1  Kal  quarnuil  fauorc  ac  comtcmplationc  matrimomi  mortc  PaW»«»aw 
Midicipattcuiur.  Cum  cadcm  ,n  ,js  loct.m  habcat  rat.o  qu*  <n  donbuiae 
unpcdicntia  contirmatioDe,  quod  twnauonei  qua  couhrrnantur  «»■ 
ncrpctUU  coofu nuntur.v,  .\  onmci  vltimx  «Huntatcs.Ea  vcro  Fatn'™" 
Ui.o  cft  vtquod  donat  fiuctuicUn.il«ai«  cauUdotis  l.uc  fibWJ" 
caufa  mauimoniahs  donationil  m  pcrpctunm  afc  al.cnatu  donatflq."* 
mrdcd  mttttm  ad  u>s,..i  cit  quidju  dos  mancb.t  vcl  donatioprcptcr  nuP- 
t.as  aut  tauorc  matiuiiomj  boc  cft  quidiii  Jutaxat  durabtt  matrimon  lutn 
i  P  U nomirta oftedut ti dotit qui  rkmationti  tnwproptex  m.Puasiiueuuo- 
,c  &  cont6Plat,onc,iuti,mc  n,|tauaciTc  dtcuur.ldq-.cxco  euidctcr  ap_Pa, 
-uod  li  rnatrimoniu  filij  vioopatre  Pcr  tpiius  hl,j  moRca  folucretu,  no 
„us  donauo  proptcr  nuptias  quitn  dos.vtpotc  vtraq;  i?™e\\toi?^tJ^ 
trctn  rcucrurctur.ct,amli  tahs  Jon^t.o  elkt  qux  ab  tn.uo  vubu«|  wnum 
non  in  tilium  iPfum,fcd  iPl",us  nommc  io  kpSbm  collata  l.t.  C  .d* 
,w  .tlioqu,  patc,  mhct  &  amilli  fiUj  &  hbcralttat.s  fux  ,ac*t..ra  Unttrct  v, 
dotc  dictui  ifl  l.,urtfHttur/Hm.O.D M  tmr.dot.  Non  crgo  pcrpttua  cauia 
tT3nsfcr6d,doniin,icau(adot,s&  lnatrunonij.nctum  quidcm  cu.nuon 
lic  tadacft  vtyalcat.Quanto  minus  ti  n5  valcb.uNcc  contranu  tj  iir!1'^ 
««.tu.de ,«rJ».eo animo  &  voto  dari  doti-  vt  (it  ptrpctuo  pcncj  u!ar,ru"^ 
cxcplo  ncc  Ul.id  ncgo,Cu  patcr  lihjfam.noic  contcrt  donatior.c  proptcr n  r 
ptias  in  uMposi^d cu  faccrc hoc  anuno  & voto  vt  pcrpcUJO  ic.naneat  |>  pp 
fP6saqafcilicct,&  ab  i.utio  dominuS  vtroqitafu  tristertur.&cjlus  illc 
diffolucdi  viuo Patrc  matriinont)  fir^fcrut,.  ptr  fihj  aut  filtc "[Jfi^SiSiJ 
tr,  abominabilts  n6  cSflderamt  UiutlttJxJ^  ^end.rjr  ^W'^''1'.'^ 
votuc&muncnataix  &  pa^ctuvttuibcturorduiiioit^uatisocltuct^P  r 
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yt^mof IsnWT  l.ni  t  fi  ly'T).<lt  tntf.trjl.l fcnpn.-.w  fir/.D.vntUiifT.l.lulix- 
jim.16  T>.ft  <ju*(  tn.ijf.cmf.ttfttm.  Scd  CQIP  donario  non  valuitab  initio,ncc 
dominium  cx  eatiifiatum  hnt,ii6  potcft:  dtci  co  animo  &  voto  tacfain  clfc  a 
patrc  dofutione  vt  pcrpctuo  penci  filiu  tdiamvcrcmancrct  cuinec  pcr  vqu 
inftans  acquiri  potucrk  viuo  patrc.Prius.n.  cllct  vt  acquircrctur  ipfo  duna- 
tiontstcporc,qoatn  vttractari  oportcrctan  inpcrpeuium  an  adtcpus  duma- 
xat eflec acquificj.  Vt  vcrbnc  tum  cjuidcm  ram  patcr  niortn.r  incipiai  hu- 
iufniodi  donatio  libcris  acquiri  qu  ali  mnrtc  patris  cnnfiiiiiata,  fnfiicit  ijtiod 
fatfu  nt cx  ca  caufj  quar  potucrit non  clic  pcrpctiM.inatrimonio  fctliccc  antc 
patrti  mortcni  quomodo  ilifloluto.  Nt  alitcr  poftit  iurc  cucniat  vt  mai>is  in 
pcrpctuttm  facu  vwlcattir  donatio,  qua:  numqnair»  valuit,  quam  qua-aij- 
quando  valuiifct.  Ncquc  tatutVn  co  cafu  quo  rilij  imtriincnium  pcr  iplius 
-  niortcni  folutum  nirrit,fcJ  etli  pcr  mortem  vxoris  filij  vti!opatrc,titcnduin 
eft  ad  ratrcui  rmcrtidcbcrcdonationcmquamproptcr  tilij  nuptias  fcccrat 
eoa  vtu.tcrcolltucain  fponfain  tilij  hadtcnutfaltcm  vt  h  t  cafj  eitet  com- 
munis  p«tri3c  tilto,qucmadinoduindos  profcftttia  profilia  gcTtcro  daca.ru» 
luto  p.-ltca  n.ortc  ..cncri  matriiiionio,c6munis  rieret  patri  3i  filie^ qjoui.pie 
m  ajiud  inatrimoniutn  conucTtcreiur  l.i.  i.i/D.folut.mamm.Qutmo  magis 
igttur  donati«  a  patrc  facta  ipfl  filio  iauore  matritnoni)  >  qux  nunquam  vj- 
luit.mortua  fpor/a  rcmancbtt  penes  parrcm  non  tanquam  c&iiiunis>qiiippc 
m qua  nihd ciu  mris iilius  vnquam  habucnt,fed  tanq;  a  proprra  ipftus  pjtrit 
a  cuius  dominio  proptcr  iinpcdimcntum,  patrif  potcltatis  numquam  abf.  d  - 
fcrtoQuod  fi  admitus,  neg.irc  vcro  no  potcs  qua  frfite  <u  interprctib.pofiis 
diccrc  niortc  patrtt  qtti  pofl  fi!ij  fui  fpofatn  Jccctknt  nullo prodito  f  vo- 
luourrs  nouo  iudicto,c6hrmanui  cffc  hanc  donatioui\i7,qu£  tamctfi  ab  lni- 
tio  valuidct  ad  patreni  tamcn  ipfo  iurc  fui&t  rcucrfat  An  non  hoc  faltc  cafu 
opus  cifct  noua  voluntatc  Ac  donationc  vt poiTct  mortcconfirinari^rjj.^f- 
tu.xi.f.vi.D.dt  ttfl.tfr ptfttt.Ai  fi  noua  optis  eifet  donationc  tum  quoquc 
cura  prioi  valuilfct, an ea tninus crit ncccffaria noua  voluta*>&  {pccialis  co- 
firmatio  qued  agarur  dc  eo  donationcquz  ncc  vaiucrit  vnqtunNJCC  valcre 

tiotucrit?Rttrfus fi  non  conftrmatur  tnorte  patris  ca  donatio,quz  a  patrc  vti- 
iterprofcvtafubindc  adcundCpatrcrn  reucrfacft  fiucfilijlrjcnuius  murte 
toJutiun  marriiionirrm  proponatnr,  quaobfecro  rationc  tbfirniari  ea  dcbc- 
btt  quar  numquam  valuit,licct  cafut  rcuerfionts  nullus  contigcrif  anti  nior- 
tem  patris^Cur.n.rcquirercmus  vteueniiTet  cafus  reuerfionis  in  ca  dooatio- 
ac  quf  nunquam  a  patrc  ipfo  decefltlict  ?  Reuerti  potcfl  catantiim  donatio 

S^aiiquando  ab  co  protcaa  cfiiCV  difccfsit  ad  qtil  nunc  rcucrtitur.De  ca- 
jporro  rcucrfionis  an  cotigcrit  necnc  tiic  difputamus  ciim  abquo  cafu  rc- 
ucrti  pptuitC^tcrum  quamui*  donatio  quam  pater  fccerit  ft  nunqua  v.tluit« 
nuqua;n  reucrti  adpatrein  pofsit,  pcrindc  tamen  tmpedinirctus  confirma- 
tionc  fcilicet  patris  morte  fol6q;  filcntioc6firnutur,  atquc  fi  ad  patrcin  rc- 
Lcr.i  aliquo  cafti  poiTct,nefanorabiluire  itircccnfeatur  donatio  qu{  non  va- 
ler>&  ob  hoc  foliim  quod  non  valcauErgo  qucmadmoduin  donario  qu^  ab 
initio  valcrct  ncc  vllatorifirniationc  indigcrct  inon  eo  minus  ad  patrcm  fo- 
luco  in  f  ius  vita  matrimonio  rcucrtcrctur.ita  cV  q.ieabinitio  no  valnit  qu«- 
uis  rcucrti  non  poflicpcrindc  tamen  ccnfcnda  ett  acfi  rcuerti  polTci,  hacte- 
rusfaltciii  vtnonp  jfsitdicte  ani  nofaciavt  in  perpetutun  cllct  alicnata. 
&  conicqurntcr  nc  iiortc  conrtr.iisri  pofsit.  Noncnim  macis  capax  cft  h- 
liusfaiuilias  donatioai»  fibi  tactz  iauorc  luatrtfuonij ,  quani  filia  upax  cit 
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dotis»nift  conftantc  matnnv>nio,quo  itaqToluto  vtriufltbetconiupi  mortei 
(i  adhuc  co  tcporc  patcr  viuat,nccclfe  cft  donationcob  uutrimoniu  factarn, 
ctiam  qux  ab  mitio  valucrit  rcuciti  ad  patrcm»ita  vt  nec  mojttpatrarcco- 
mlcfcat  aut  quafi  noua  donatto  cotirmctur  li  ponas  ftliuiH  cuiusnominc  ta- 
Cla  fucrat  nurudnon  tanium  vxnri  fux  fcd  ctia  patri  fuperuixilTe.  Multomi- 
nus  igitur  cotirmabitur  mortcpatrn  ca  donatio  qux  numquam  valuit,  quia 
k  npcr  laolius  cft  vt  coniulcfcat  aut  confirmctur  ca  voluntas  quaraliquado 
valuit  qtiiru  quai  numquani  0/g.Lftfikamm.tX.  'D.  detnttifl.rupt.iitnHXfip- 
Utu.f.  D.de  hbtr.rsr  ps/J.Ua  untuiii  dirfcrcntu  cft  liac  partc  intcrdonatione 
qux  aliquauJo,&  illj.-n.qiiar  numquam  v.iliut.quod  quor  valuit  ab  initio,no 
cgct  confii  mattonc  ncc  continiutur,  quia  vcl  non  reucrtitur  ad  patrent  vcl 
rcucttit.Tifi  non  rcucrtitur ,  vtiquc  rcs quar  itj donatanj facia  cft  vtfcmper 
ciu5  manfcnt,  maeis  cuis  ticri  non  potclt ,  fi  ttiatque  fcmci  acqutiitum  do- 
ininium  non  amicti  vt  rctincatur.Si  vcrbrcucrcitur,  mortua  rturu  antcfoce- 
rum  noua  donacior.c  npus  cifct.non  confirinationc  illius  prioris»  quar  finitt 
tuiirctmortcnurus,  Sc  adtoccrum  cudcuiquc  donatorcm  rcuerfa.  Donatio 
vcro  qua:  nunquam  valmt  non  cgct  qiudem  confirmationcquia  ncc  conftr- 
inari  potcftfolamortecitrafpcculcni  voluntatcin  vt  dtxtmus,  fcd  egctnO- 
ua  volimutc  caquc  nS  intet  viuos,fcd  que  ad  fuprcmi  iudicij  caufam  perri- 
ncat  vt  pcrlcgcm  conrirman  poffit  non  uuquam  donatio.fcdtanquamalii 
qurlibctvltuiu  voluntas.  vtquiparandanamquc  cfl  donationi  quf  valncrit 
aliquando,  non  infpcftoltatudoiutioniscotemporc  quo  nondum  fitre- 
ucrla  ai  donatorcm,  fcd  inlpccco  co  qu.T  uin  tit  rcuctfa.  Siquidcm  propius 
acccdit  aJ  donarioncmomni  tcmporc  inualid&ea  quar  nunc  non  valccqua- 
uisaliquandoVjIucrir,quam  ca  ,qiu?3«:  iam  antc  valuitfic  adhuc  valct.Qu» 
autcm  um  rcuerfa  Gdt  ad  donatorcm  ca  demum  cft.que  nunc  non  valeat  li- 
cct  ahqtiaiido  valucrtt.iion  quar  nondum  rcuerfa  eft.  Ergo  quemadmodum 
illa  non  conrtrmatur  inoi  tc  patt is.tu  nequc  hxc  confimtabiturtcV:  quemad- 
tnodum  illud  ius  fiucantiquu.-n  liuc  nouum  dcdonationibus  a  patrcmfilw 
lihamvc  tamilias  collatis  niurtc  patris  confirmadis  non  pctmcbatad  eas  do- 
luttoncs  imitilcs,qux  ctuinli  vtihter  fadur  elTcnt,ahquo  tauicn  cafu  ad  do- 
natorcm  rctlCtti  p.mullcnt,  quaititm  reucriar  numquamfuilTent ,  fufficientc 
.id  impedicndani  contirnutioncm  dubio  illo  &  incerto  rcucrfiontsJra  ncq» . 
ad  ittas  pcrtincbit  qu  ar  licct  reucrti  numquam  poliint ,  quu  nuu.quam  va- 
Iucrunt,rcucrti  uincn  polTcitt  li  aliquando  valuilTcnt,  &  qnar  non  iliam  ha- 
bcntcaufam  DOfl  rcucrtcndi  quim  quia  non  valeant:qtto  folorclpcctufaci- 
lius  cas  contirnuti  fanc  abfurdum  clfct  diccrc:Eas  cnim  dcuium  uonattones 
mortc  cuiuirmari  placuit  non  qux  ab  initio  valucrunt :  [  ncc  cnun  egcrcnt 
illealiquaconrirmationc  ]  fcd  quzabinitiofucnintquid»in  inunlcs,atua 
tatncn  vt  fi  tum  vaiuillLm  ,  in  pcrpctiuim  quoqiic  luiflent  valiturc ,  non  e- 
tu  illas  qtia:  non  lolum  ab  imtio  non  valcnt,Tcd  prarterca  talcs  funt&j  incu 
cafum  cunccptc  vt  quannns  ab  initio  valuiffcnt  porucnnt  tamcn  aliquo 
cafu  rcucrti  jd  ipluin  douatoiem.  Patru  potcftas  impcdit  validiutcrr»,PoC- 
fibihtas  vcro(vt  ita  dica)  rcucrlionts  impcditconfirnutioncm.qtiaii  cui  vo- 
luntas  io(j  donatori»  rcliftat.Gjiiriruutionem  cnim  ficri  in  perpctuum  ne- 
ccflc  cflct  ctim  tamc  Jwnator  eam  tcciilct  donationcm  quf  fui  raatura  pofl« 
nonuipcipttuum  vaJctc.inimofirjin  vtuodoivatorc.      '  '  .  j1 -  ^ 
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Ntehpr btes noftri  qui crrat omnes,vt  ^pximc docuimus, 
lii  co  tj.iod  putanrroatrimonij  fauore  valcrc  donationcm  a 
f  .it;  >cras  quos  m  poteAnc  babcM  tnlhnm  Gmt  Gttfan 
dotis  habucrit  in  pcrfona  liUx  liuc  nomcn  gcneris,id eft  Jona 
tioms retinucritui pcrfona  fihj,fatwrcinquiunt,matrimonij, 
ficut  indc  iuriiur.t  occ-iticjnem  quatrcndi.An  huiufmodi  dos  vcT  donatioco- 
tcr.u ur.ita  Si  diftmgucdi,  an donatio  facTa  fit  fimphcitcr  an  ob caufam.  Do- 
nationcm  obcaufam  appcHar:  catnqwevulgo  proptcr  nuptias  appcTlarur, 
quam  dixituus  in  fuperioribus  vcluti  dotcm  ciTc  iilij ,  quctnadmodum  filias 
nornine  data  dos,nihil  nifi  donatio  eft proptcr  nuptias hliat  /.  ciun  m*Um.io. 
Q.it  itnmt.mnt.ntpt.l*  in  hoccum  tpfisfcntio.  Nec  enun  potcft  quis  vidcri 
ftinplicitcr  donatlc  id  quod  nec  donaucrit  nec  nierit  donaturus  ntfi  ob  cau- 
fcin  nuptiarutu  &matrimonij.At  donationem  illain  tjur  ti.it  fauore  tnatn-  . 
monij  ii  41  e  non  in  filij fpofain  nomine  filij,  fcd  in  filium  ipfum  collata  ii;, 
Tolunt  eflc  limplicem>idc6que  non  confcrcndamftatuctft  fateatur  quod  nc- 
mo  ncgat non tantum  donationcm proptcr  nuptias  c..:c  filiiramiltai nominc 
fa&a  ficfcd  &  aliam  quauiltbct  fa&am  ob  caufam  contcrri  oporterc.  ln  hoc 
vcro  ab  iis  ego  diiTcntio.Nam  ctfi  probarcnt  quod  fcmpcr  ncgabo  valcrc  hu 
iufmodt  donationcm  apatrc  profcctatn  in  fihum,nunquam  tamcn  mihi  pcr- 
fuadcbunt  fimpliccm  donationcm  dici  dcbcre  illam  <|  ;  fa&a  fit  ob  cam  no* 
minatim  caufatu  vt  filius  vxorcm  habcrct  illam  quat  ahoqut  ouptura  ci  nou 
fuilTct.  An  non  cnim  fcmpcr  vcrucft  factaun  cuc  propter  nuptias  Jjobcau- 
iawmatriroonij?quicqutdaut4inobcauUm  fitmeramdonationcm  vidcri 
non  potTc.  t.btc  imrt.  19.jt.fM.  l.Atfudim  H^gttim.xy/D.it  cUnmt.  Aut  quid 
intcrcft  intcr  hancdonationem  &t  illam  quar  proptcr  nuptias  appcllatur,  & 
quz  indubitatt  htobcaufatu,  nifi  quodhccfk  ftlio  illaourui/Scd  dmcsfius 
jfta  pctfonx  donatanj  poteftnc  facere,vt  vno  mrous  qnaaiio  caiu  vidcri  dc- 
bcat  ob  caufam  facta  dooatjo,quaro  patcr  nunqua  fucrat  ia&urus,fi  vxorcil- 
la  filuis  non  duxiftctrEt  vctd  vt  ineflc  fatcarctmge  poft  u!c  conftripta  do- 
nationc  fiue  in  tiliu  fiue  in  nuru  nomine  filij  collata  fit  faoore  &  contcpla- 
ttone  roatiimonijmullu  tamcn,quod  ex  variiscaufis  potcft  euenircfccutum 
e(Tc  matrimoniiiip.Quero,fuppofiu  euam  huiuftnodi  «lonationisvaliditatc» 
vt  quatftioni  locus  fieri  poffit,  A  n  no  eiTet  locus  codidtioni  quafi  fact  a  dona- 
tiope  ob caufam  quc  nooclTet fccutaiVtvquc  diccndu  «adt  /.  f.cxtrmnthv.6». 
Lfiitmmtmrmu^ui  pnntip.rfrS.iJ»m  Ifa.DAttniiSsmufMt.ttty.mvifttHt, 
l4ipmimtitml±uuim#.J*M.)Xitm^  «flct  fi  donatio 

fxnplcx  vidcri  poifet.  Sjcuteoua  contradictionc  implicarn  v^tmiplcx  ciTct 
donatio,&  caulealiam  habcretquaipfiusdonatorisUbcrahatc/.i.2>.</«i«- 
mmiMi  &  vt  prxtcxtu  vaufatn  no  fccutc  reuocarctur  .donatip  quz  fimplicitcr 
facta  fuilIct.Ncqt  fane hoc omnj no  negare  audct qui  dcfcndunt  huiufinodt 
donationcm  quafi  fimplke  C9«lcre»daiu>  cflr,qua,(cmentia  cxfeccntiorib. 
dcfcnditAynio  Grauct.«i»/.«j.iprafu»a-icis  noilrishac^artc  vc&  aliis  ferc 
£mvpcr  appmba-ufc5«4  vt  obicct-.bnt  «m»pa«6«imfcutur  dupliccdgnatio 
li4Mau£uji,Vflique  fitae«^ia,ajii^ 
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neccfTitste,  poftcriorcm  qux  cx  libcrahtis  cxcrccndx  volutate  proticifcatuc,' 
Pt  lons  gcr.cns  cl!c  volunfdonati  jiic  qt.i  proptcr  nupttas  appcllamus,  pro- 
ptcreaq;:od,inquiunt,n6  ininus  tcneaturpirer  nlio  vxorcm  duccntc  duru- 
tiunc.ti  nuruj  ci  ffiicnbere  ■  qua.n  nubcnte  filia  doton  gcncro  darc  tx  i.viu 
£.df  dai.pnmifi.WAltfioiii  vcro  gcticris,  lonationctii  ra«.tam  ipfitUio£iuo- 
reniltrimoai):  juippc  cum  n6  lit  ubiigatus.patcr  Jonare  quicquam  filioob 
hoc  fbluin  vt  vxorcm  inucntat  vcl  mouiliorcm  vcl  rlitiorcm.lodcqik:  colli- 
gunt  nullam  ciTc  rattoncm  CiU  hxcdonatio  tauorc  nutrimonij  facTa  confer- 
ri  dcbcat  cxemplo  liuc  dotts  linc  propter  nuptias  donatioms  cu;n  no  lit  fa- 
itaob  caufani  nictll.iriaiii.Qitod  li  ita  cli.Nur.  erit  gcncrahtcr  vcra  propo- 
litio  lll.i.qnam  hucuKpic  vcri  cile  omncscrcdiJt;  ut  Donationcs  ob  caulaiu 
f  jcJjs  vcmrc  oiiiiks  in  collatit  ncm  nilicatr  rcltrirgas  a  I  doriationcs ,  quat 
caiifaui  ncecfEwiarii  li.ibtnit,iicccliatij:M,:nquaoi,cx  panc  dunatoris  ,  non 
cx  pci  (ona  donat  anj.Qiiali  caufa  qux  refpicit  merviu  ftuorcDi  pcrfonamq; 
folius  donataii)  iiupi  ffi:  raccic  c.mluic  ii  lUfiott&c.ifc  npo  v    Um  lit  lo- 
la  libcrt.uc  Jotiatoris  caiifain  dcdilft.  Atquc  <ti  irivUfc  iioftci  Ctaueratatio- 
cinatur.Scd  tamcn  v.tcor  nc  magis  fclbldltCi  rjua  u  v.-ic.Quod  .n.  iypt»onit 
pr»  vcio,  penodc  c<  gi  polk  p.ntcm  Vt  pi  Q  ;.        .  r:Ljr  :mi ::i  .ionan.>n« 
pinptcrnuptias,atq;liIixnoinineco£ii  ifg<  .::...:  :c  uajr.id  talfujnclfcil 
prnb.niin  us  in  primu  buius  DccaJn  hrr-  iremcq;atrt  it)  d.i.vlt.C.dt tUt.fr*-. 
n:      ,'r  vna in  hic  ic adduci  folct  a.it  aiu.  vlli i  ;t:rs  Ioco  ita  fcriptu  rcpcrus,  ' 
fud  tatitti  r.  ad  pucTiiu  officiu  hoc  vmir;  i  rt  rscrc.l  >  "u  nuifcrtenonrie- 
g.iinus»fttl  dictmus  no  qiiicquid  patru  p  ,tcl..t:  &  •  .'rtcio,cutn  i:itur,id  etta 
iubijci  luris  ncccflit.iti,vt  dc  ludicc  liiipr,r;.c.    1  l.m.i  futtpitd.  qo.D.d* 
tndn.  !.\.C.f»«m»d.cr  ^HJtni.  Mid.lteiiiq.c  dctUIOK  i.t.vtd€*mm 
,n  lit.ttr.  nofl  cllc  qutJe  Cogcndu  illii  uuarc  in  luc  pro  pupilu  >,fcd  tatncn  ll 
tir.ta  adtcCttor.cm  pupiUo  luo  habcat  vt  ttiain  mrarc  vciit  116  ellc  pmriibe"- 
dir.N'6  aha ptanc rationc  qi>a;n  quod  hoc  quoq-, ul  ipfms  officin .1 1  pcrtirere 
citftimctur,  Aboqui  r.o  ellct  ci  pcrmittcdu  pro  aho  iurare  nc».  !i  vclkt  mil- 
litU  qni.t  imK  rcgula  c 1 1  ■liuiN  qiiam  d' nntnu  Ikis  qtiiq;  liio  noininc  c a  co- 
tctlattts  fit  mrarc  no  Itbcic  /.M«({«.7.r#i.»»f.SiiTiiliter  ieitur  dicimu*  ad  offi- 
cjij  patris  pvrtitiere  vt  pro  lilio  v\<>rcm  du^turo faciat  donat.  nicrn ,  hoc  ni- 
rnirfltn  icnlii  vt  li  fcccrit.pcrmdc  ortictnni  fnum  i  oplciJillf  vtdtn  poflit  acli 
dotcm  pro  fiIiadcJilfct,lcd  flCgamUsbotC  confcqucns  clTc  vt  pcnndc  cog€- 
dusfit  hanc  donationciiroli!i  i  taccrcatq;  dotcpro  liliadarc  cogcrcrnr,liue 
infpicintf  U'-  vcrba  lcgis  lulix  qux  prima  dotandxftlucnccrOitatc.r.  patri  jr_ 
rogsuit,r.ec  mfi  dcdotc  lotiita  efl  vtc.  niilat  en  l.t*par  i.).*Udil.tj»tl>iMr*t. 
fi.dt  Tti.tMpt.  liuerationc  mar.itcltani  diucrlttatis  hac  pane  intc-r  hiii  &  tilifl 
t^avr.  atf.ilimus  in  prciedentibus.Et  ccnc  li  vcrum  amamus  cum  iftloqui- 
tur  Iuftinianus  in  d-l.vlt.(^.dt  i/m.p^i-mi/i.vtdicatomnino  p.wemam  clfcot- 
ficiumd  .tc  n  vclantcouptiasdonationc  11  profua  dare  pror»cnie,  nilnl  mt- 
r.us  agitquam  vtpatri  vcl  impon.it  nccclTitatf  taciendar  profilio  d  nationn 
proptcr  n  «ptias»  vcJ  iain  oli.n  lutllc  nnpolita  tedctur,  fcd  stptrccJrntia  & 
fcquentia  dcmonftrant ,  ita  fcribn t4  cxcludcndim  cam  interprctati ->:i< pcr 
quam  polTct  quis  putarcdotit  vcl  proptcr  noptias  donatiouis  conltiriinone 
1  pjtrc  facf  atncxmatemis  quoq-,l>»>n»s  aut  cx  ipliusfilrj  patrtmonio  fiqu-jd 
hibcat  pio  parrcfaitam  intelligiopoitcrc.  Cenifm  enm  elf,mqtjit,ad  f»a- 
tru  :tbu  ad  nratris  crfietuin  hoc  pacnicrc  ,  ic  oroindc  pitrcm  dcluonon 

dc 
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dc  alicno  fcciltc  videri  quod ad  ipfius  cura  & ofticium  pertincbat.  Cxtertrm 
non  quxrit  co  loco  Iuftin.  an  xque  cogatur  patcr  pro  filio  confcribcre  do>- 
nationcm  proptcr  nuptias atq; dotcpro  filia  dare  [ qux  fuiflet  longe  diueru 
qtteftio  &  in  qua  vcl  fuiflet  feparanda  dos  a  donationc  propter  uuptnsn  in 
lege  lulia,vel  ipfa  lcx  Iulia  quar  dc docc  tatliii locuta erat  fuiflet ad  donatio- 
nem  quoq;  proptcr  nuptias  cxtcndcnda  ]  fcd  tradans  de  patrc  qui  vltro  vc* 
dotemprohliadcdcrat  vcl  donationcm  propter  nuptias  pro  tilio,  qoxrit 
duntaxat  vtrum  dc  hiis  tannim  bonis  dedttTc  vidcri  debeat,an  eoain  de  alie- 
nij.Et  poftquim  magis  probauit  facicndam  cfle  in  dubio  imerprctationem 
contrapatrem  qui  libi  debet  imputarc  cur  non  apcrtius  cxprctlerit  quid  cx 
bonisuMsproficifcivellct  >  quidcxaljcnis.Concluditdebcrepatrem  in  co 
cflc  diligcntiorcm  &  cautiorem ,  ne  dum  crtufo  fcrmonc  fe  iaaat  in  prom- 
ptum  incidat  fui  periculum.  lta  oftendcns  co  quoq;  cafu  quo  ipfa  etiam  dos 
promifla  vcl  datalitfupracam  quantitatem  ad  quam  vfq;  pater  darecogt 
potutflet,non  eo  minus  tamcn  totam  cx  oflicio  paterno  datam  incclligi  dc- 
bere.  Vtuttclligamusndnelicbonamconfccutionem  ab  officio  paterno 
ad  nccefltratetn ,  ncc  quicquid  cx  officio  facit  patcr  ii  faciat,  cogi  euir.  vt  ta- 
ccrctpotuiflc,  fi  faccre  noluiflct.  Scd&probatoptimcintallorlcxiila  Iu- 
ftiniani ,  quim  falfa  fitea  dtftinaio  contra  quam  difputamus.  Si  cnim  vcra 
eflct  eiJq,  tantQ  donatio  confcrrctur,  qux  facta  cflet  ob  caulam  necaflariam. 
feqncreturvt  dosquampatcrpro  tiliadcdiflctlonge  maiorcm  qvtani  exfa 
cultatum  fuarumcomprationc  darc  dcbuilTct,  non  cflct  confcrcnda  nifi  vi- 

ficadconcurrcntcmeir.iqjantitatcmquam  potuiflct  cogi  paicr  vtdarct. 
anquam  qux  (upraeam  quantitatcm  ccnfcri  dcbcret  iurc  dcnationis  fim* 
plicis,aut  faitcm faox  ob  non  ncceifaru  caufam.  Atqut  hoc  falfum  cft  quia 
lcces  omncs  5t  vetcrcs  Sc  noux  qtiedcdotiscollationc  traaant,  indiftin- 
aeloquuntur, dc  ca  quandtatc  qux dotis  nominc  vcl  promiiu  vcl  data  cft 

3uantacunq;  tandcm  illa  iit ,  quandp  ncc  prohtbctur  paccr  11  vclit  maiorcm 
otem  conftituere  qtum  quj  ab  ipfo  dcbita  fuilfct  cx  oflioj  ncccflitarc.  Si- 
cut  ncc  difttnguit  luftmianus  in  aui.  L  vlt.  an  plus  dedcnt  vcl  pron  if.- 
nt  pater  quim  potuctit  cogi  vt  nromincrct  vcl  darct  ,  quontam  tuiti 
non  modo  de  dotc,  fed  ctiam  de  donationc  propccr  nuptias  trattarct ,  non 
potcrat  ea  diftinciio  cadcre  in  donationem  proptcr  nuptias  qux  nunquatn 
cx  ncceflitate  ,fcmpcr  cx  hberalitate  datur ,  tdcdq;  donationis  nomcn  pro- 
pricrctinct,  quoddosquamuis  habcat  in gcncrc tamcn  infpccic  &xquc 
propriC  non  habct  d.l.inm  m*lu.  Quarc  quod dicimus  doti  coiuparandani 
etTc  donationcm  proptcr  nnptias ,  l'i  rcm  vti  cii  ftriaius  libcat  coniiderarc 
non  ad  totam  dotis  quantiutcm  rcfercndum  eft,  fed  a<l  cam  ddntaxat  dot« 
partcm  qux  cx  mcra  patris  libcralitatc  proficifcitur ,  id  cft,  quain  pacer  non 
ftteratdaturus  (ialiudnihildarcvoluilict  ,  nili  quod  vt  darcrctum  inuitu» 
cogi  pcr  rnaciftratum  potuiflc.Nam  viqucad  catn  quantitatcm  dos  quidcut 
perindcpTotcctitia  cft,  quia  cx  bonis  patris  proiiciicitur ,  fcd  mhil  cmnino 
habct  quod  ad  patris  fibcrahutcm  rcfcrri  poflit,  auc  quod  donaiionis  nom£ 
mcrcatur  x%J.vnmm.rxf4mib*.67$.i.drUg*t.i.i.fiftrH».V4.dt  htrtd.tnflit. 
Supra  cam  quamitattirt  vcrc  donario  &  liberalitas  eft  ,  fed  tamen  ob  cau . 
fa:n  finc  qua  non  fucrat  pater  dcca  liberalititecxcrccnda  cogitaturus.  Uo- 
natio  propter  nuptias  ineoadotediftat,  quod  tota  donatioclt  &  libcraluat 
patris,quamois  alram  habcns  caufam  quam  voluntatcm  excrccnde  mcrf  h- 
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bcnlitatistqtu  rationc  donatio  quidctn  appellatur.feJ  non  fimplicitcr,  at  cu 
iila  adie&ionc  prepitr  «ytt<arjQucittaditwdti  tgitur  dos  data  fupracaquanti- 
tatcm  tjue  r.unino  &  cx  offici)  patcrni  m ccflitatc  dari  dcbuit  non  eo  minus 
coicttui,unqi>j  .j.:v  datalit,vcl  promilu  16  limplicitcr !  fed  ob  caufam  eiq, 
iufti  quuis  rahttmc  necelTiria.  Ira  S<  donatiunc  quamlibct  fauorc  matriino- 
mj  uccvn  tiucnurui  qnomodo  tieri  debet  vt  valcat,fiuc  iplietij  fiIio,li  hanc 
QUOCfi  valcre  vis  CUit)  tnterprcribus  mc  ntuito,fjtcnJu  cit,non  fimplic6  i  lle: 
fed  ub  caiifaiii,n6quid4  iKCclfina,lcJ  tamen  lufti.ob  iJq;  o  umtnodo  &  in 
totikoiifcrcn  ia.Lt  vcro  ti  um  olnn  ita  iiivtjiffct.vt  donationcm  quoq,  pro- 
ptcr  miptiai  pro  filiofaccrc  patcfCOgi  p  rlLt.licut  &  profilia  dotc  darcpla- 
nc  non  video  cur  prctor  cum  cdixit  dc  dotis  colhtionc  no  fucrit  ctia  dc  do- 
Itttii  •ne  proptcr  nupcut  contcrendj  cJicturus,vt  priino  huius  decadis  capite 
difpjuuiinus.  luillct  eniffl  illamcra  iniquitis  vt  Lror  frarri  dotc  profcclitii 
COttKRCCoaft)  tjilfi.:,iion  ctu  forort  tratcr  profcctitu  /pptcr  nuptias  dona 
tionv,fi  xqv.t  pj:cr  lunc  atqt  illi  dirc  cogcbatur  ,  ncc  difsitnilitudinis  illiuav 
ratio  vlla  rcpcnri.vt  arbitror.putuilfct.Qiunqiuautctn  poft  Lconis  confki- 
tutionc  qux  cxtat  i»  d./.vtlibcris  fublata  clt  ca  difsiinilitudo,ncc  miniis  ho- 
die  donatio  pruptcr  nuptias  quatti  dos  cotcftur.non  tamcu  cofcqucns  efl,  vt 
in  Cp  quoq;  donatio  prt.-ptcr  n.tptias  doti  cxxquata  vidcri  dcbcat  quod  pcr- 
lude  patcr  donatioml  proptcr  nuptias  pro  fiUo,  atqtic  dotcin  pro  filia  dare  fit 
cogcn  Jus.Nj  collatio  quidcm  c\  ca  potcft  induci  quod  etia  inuitus  quis  do- 
tarc  cogatur[quf  cr.tt  ratiocdicti.Dc  collationcdoti^tquod  idcirco  ad  dote  i 
matrC  aliouc  qtutit  .1  patrc  datam  no  pcrtincbat]Scd  uon  e  cotrario  pot  dici 
cogcndupatrcmvtdunctlilio  ob  idfolii  quod  luturuni  ftt  co  mortuo.vt  fi- 
Hus  cam  uonatKmem  Iratnbus  lit  cullattiriis,  qucnudmodu  dict  folct  nemi- 
r.cinideoobl  t;an  quia  rcccptm  us  lit  abaho  quod  prjftitcrit  t.ntm* idt*.  ji. 
dt  "•/g.mr.N.iiii  Scqui  coafen  profcct.itia  rcdocrcipu  vidctur.Aliooui  paul- 
latini  dici  kncipu  t  cogcndfl  patrcni  vt  donct  ctum  limplicitcr  Sc  finc  caufa. 
ft'io  liuc  tn  facnsnuncnti  liuec.iiaiKip.no  cii  n  pofsitpatcr  eam  lcgcm  hbe 
ralitati  fuc;  imponcrc,vt  fc  inortuo  conteratur  l.ptnjn fi.C.dt  r«#4J.quam  ntfi 
adiccffct  iiuputarc  Gbi  eii  dchci  ctquod  tamcn  fani  ludicij  mfi  vnquam  dixe- 
rh.Qnod  li  vcruin  clt,vrcft,non  cllc  Coevdtmi  patrcm,vt  quicquam  filij  no- 
nuncdonct  proptet  nuptias  Jcquimr  optimc  nullam  pcnitusditfcrcntii  po- 
ni  poflc  inter  doiutiuiictn  proptcr  nvptias,  &  cain  qux  ipli  fiho  u  ta  fit  fa- 
uorcmatrifuoinj:nciiipcfccunduin  n:terprctcs  qui  vtramquc  valcrc  volunu 
Nus.n.perpcnum  illam  at;nolciinus,qiiod  loladonatio  propter  nuptiasfa- 
tla  nurui  nominc  tilij  valct.alu  fac"u  ipli  iUio  non  vjict.  Si  vcro  nulla  diffc— 
rcntu  cft  illud  etuui  fcquir.ir,\  I  vtraq;  dcbcat  videri  xqu^  facta  ob  caufam> 
equc  iiifla,{quc  ncccffarii,  uit  potitls  ^quc  non  ncccflariam  &  cofcqucntcr,- 
vt  vci  vtraq;  drbcat  confcrri  vc)  ncutra.  At  Junationcm  proptcr  luiptias  ctli 
olitr  non  confcrcbati<r,hodictamcn  contcrri  CCrtum  ciicxdJ.vi  Mtru.i'}.. 
I  1    '  lO.f.i.C.dtftlUt.lgnur  illa  ouut;;  confirttur,  qux  (i&a  fucritcotcm- 
pljtionc  matrimomj  iplt  filio,pr(f>ippolito  <j>  valeat.  Sufficit.nJaCta  cfle  ob- 
caufatn,ncc  clTcfiinplici!  donationc  vthodic/itconfercnda.Alicqui  diccn- 
du  eiit  dotcin     v  -  matrc data fit,  vcl  ab auo,aut  proauo  materno,ac  multo 
nug:s  donatioiicm  proptcr  nuptias  ab  his  perfonis  confcripta,non  cfle  cofc^ 
(cndi  cmn  adofficiu  ipfaru  no  pcrtincat,vt  liberisfuisdcnt  dr>tc,vcl  proptcr 
nuptus  donauunc  tatu  abclt,vt  pofitu  hwc  fit  in^fudj  nccc(Htatc,pr(tcrqua. 

fi  nugna 
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fi  magna  tc probabilis  caufa  fic  vt  If : >qu iwrJ.nt que mater. 74.  <f.  <// «r.  «*r.id 
eft.fi alia ratio  nulU fit dotindx pucllr >  cuius pudicitie fi non  nubat dotc- 
turq;  periculum  aliquod  timcatur.Ad  quetn  vnum  cafum  alid(Vc  fi  qui  funt 
fimflcs  non  pofsis  fane  Lconis  &-  Iuftin.  conftiturioncs  coardarc  quin  fa- 
cias  vim  verVis  conftrtutionum  quz  funt  gcncralia, omncfq;omnino dotcs 
&  donationcsproptcrnuptiasa  parcnttbus  vcrnifq;  fcxus  IjcLis  comprehe- 
dunt,quas  tum  quoq;  ciim  fiunt  nulla  vrgcntc  ncctfliute  officij  >  ob  caufam 
nihilomiims  tactas  etfcquod  fufficitad  induccndam  collationts  ncccfjiratc, 
poftquam  placuit  Imperatoribus  cilm  dc  iure  collationls  queritur  id  przci- 
puc  fpeciandum  vt  inter  libcros  qui  tc  cidem  parcnti  &  codcm  iurc  fuccc- 
dunt,  fiuc  ex  tcftamcnto  fiue  ab  intefluco  zqualius  fcructur.   R  ideo  autctn 
cumhuicnoftrzfcntentizobiici  vidcovnum  hoc  quodcontrarizopinio- 
nisprzcipuumfundamcntumciTecreditur.    Nulla  legeaucconftitutione 
cautum  cilc  vt  huiufmodi  donatio  fa&a  per  patreni  iilio  fauore  matritnonij 
coufcracur.In  traftatu  vcro  dc  colUtionibus  bonum  eflc  argumcntum,vt  ca 
ilnt dcmutu confercnda  dc  quibus  confcrcndis  aliquid  conflitutum  fit,ea 
vcrd  nd  confcrcnda,quorum  collatio  nulla  legc  iubeatur.  I-atcor  cnim  nul- 
Umhacderclcgemfciipumcflc.  Niminim  quUnoflris  legibus St  vctcri- 
bus  &  nouit  iucognitzfunthuiufmodi  donationes  tanquam  quz  inualidz 
iint,  &  nullius  inomcnti ,  &c  confcqucntcr  in  quas  non  pofsit  cadvc  illa  di- 
iputarioan  confcrcndz  fint  nccnc  Scd  not  dc  iisdifputautmus  acfi  valercr, 
vt  quzftioni  locum  rclinquetcmus ,  &  nc  quis  poflhac  poffct  dubitarc  du- 
pltccm  hac  in  rc  noftrorum  intcrpretu  111  crrorc.u  effe.  Vnum  quod  purant 
valerc.AItcrum  quod  cas  quamuis  validas  negant  confcrri  oportctc.Contra 
eflim  dcbuerunt  diccrc  non  valcrcob  idq;  nuliu  de  lis  fiue  confcrcndis  iiue 
non  confcrcndis  quzftiorji  locum  fupereflc,  fedfivalercntnonforedubi- 
Undum  quin  contcrri  omnimodo  dcbercnt  nift  fic  fa&z  clfcnt  vt  przcipuz 
habercntur ,  quomodo  plcrunq;  hodie  fiunt.  Vfu  ipfo  iam  ita  inualcfccntc» 
vt  nec  dubitctur  ampliiis  an  valcant,  przfcrtim  fi  iuratz  proponantur,  quali 
quod  ratio  iuris  nunquam  pcrmiflura  fuerat ,  noflris  nunc  moribus  obtcn- 
CUm  auc  potiiis  cxcorcum  vidcatur.  Tra&emus  ram  de  iis  quz  func  iuratz. 

E  R  R  O  R  QVARTVS. 

5»  ittutit  f*fmt  mtnimtni)  f*Tl*  fUi«f*mtl$M  ptr  p4-  , 
imtMtfu. 


O  n  defucrunt  ex  intcrprctibus  noflris  qtii  mcra  apcrtiq;  iu- 
ris  ratione  coacli  dixcrinc  donacionem  fauore  Qiioq;  macri- 
monijraftamftliofamiliaspcrpatrcm  nullius  clfe  momcncj. 
I  Scd  ilh  ipfi  folct  fubiiccre  cxccptionc  nifi  iurau  (it.  Ncc.n.du- 
bitant  iurilinrandi  hanc  vim  cflc.vt  donationc  aliociut  inuali- 
dam  cohnuct  fimt  8c  cztcros  corraftus  qui  finc  iurciurado no  valcrct.Qua- 
fi  iurciurandointcrpofito  nihilaliud  infpicicndu  fitnifi  anfcroari  poflic  ci- 
tradifpcndiu  falutis  cttrnj  vtGtnoniftc;  loqui  folcnt.  Vc  li  poflicomninio- 
do  fcruandum  fic  ctiamfi  lcgcs  ciuilcsrcluctcntur.  Si  vcrb  non  poflit  co 
dcmum  cafu  nuHa  cius  ratio  habcacur.  Atqui  niliil  caufz  cft ,  inquiunt, 
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curnonliccatpattiferuarc  iufiuranduin  quo  donnttonem  a  fc  m  filmtnfa- 
niilias  collautn  contirmaucrtt ,  mqtie  in  co  vllnm  falutis  ipfius  periailUTD 
v v rtitur. At  c  comrario  vix  vllo  pi  xtcxru  t>otcft  fc  tueri  li  vcniat contatam 
donationeni  quim  m  tihum  cottndhttpira  hoc  ipfo  pcriuriam  mcarrat»do- 
!bq',  iualo  facttt>qi>i  non  modb tiliuin  fuunt  dcciperc  vclir,fcd  etiam  nurnm 
quxcal:»  dnn.itu.niscoiitfiiiplationc  adin.itrimoiiiumarccitcrit  ncc  alitcf-* 
td  tucrat  Cot.traC:u:a,  quomodo  dici  lolct  dc  tnarito  cuidos  promtlTavcl 
<ata  fuit»nOtt  clle  Qlurn  dcciptcndtttr,  quod  ficret  ft  vxorcm  indoutam  ha- 
bci  '  COgCretUt  t.fi  donjtHrw..  SD.dt  cond%it.t*H[.d»i.t.pmr't.  c.  f-pt"  rD.dt 
do.i  txctpt.t.  Tuu.di.D.dt  lur.etat.  Addunt,  quod  prxcipt  u  crrotis  runda- 
mcntUin  e(t  it.rtiuiando  tolli  cam  rau  >::t,  quxpotiifiuulm  tacitcx  ratione 

iuris  ctuilis nc  valcant  huhifinodi  donationet.  Oiximus.  n.farpiusquod&c 
vji  ifsiinuni  cfUnon  aharanonc  tmpcdiri  quam  proptcr  vinculu  patriae  po- 
tciiatis  quodobtlat  nc  qua  intcr  patrcm  &  hliunram.  ciuilis  obligatioc6- 
trahat;  r  l  ftnetmicipMiti.  17.  £.  dtdotMt.l.i.^.  dt mcff.dtnMt.ncc  fi  altoquin 
iuiitffima  cotrahcndxobligationis  catda  intcrccdar  vt  irl  fpecic  /.  Imf.  50. 
D.Jtd  SC.  Tribtll.  Idco  autc  iOs  patnx  potcftatis  adtcrt  boc  impedi:ncmfi» 
qiiodfacm  vtpatns  &  dlij  vnacadeniqt  po li.naeflo  cxifttmctur  t.mecmm 
f.li<fim.\6.D.dt/Hri.  ficri  auti ntqucat  vtidc  libi  ipli  obligctur  vcl  qtta  alia 
rattottt  dcbitot  limu!  fi.it  cV.  ctc  Jitor  l.hntt  u  dttitorr.ii.if.fnno  lue  {trft*.l. 
dtbnott.'  .D.dtfidttuJf.l.Snthu.  9 <•.  ;.4Ju,e .D.dtftlnt  Atqui  iufiuradtt  pa- 
tfts  licut  ab  ipfi  patris  116  tilij  pttiona  intcrponitur,tta  pufonapatrls  qui  iu- 
rat  fcccrmt  a  pcrlona  iilij  cui  iuratur,i)cq°,  cntiliter  mtcrprctadu  cir,(cd  nani 
rahtcr  &  cx  ipfa rt  i  \  ti'ita:r,natur.ihtcr  autC  Si  in  rei  vcrttatc  llif  cll  pcrlona 
patris  ajtafill)t&  q.iod  vtraq,  \miis  iiircceTcat-irtir  pcr  mcra  iutis  art£>&  ri- 
tiionc.  Iumorado  iptur  intc rpofito  rciTirc  vidctur  ca  ntio  q  aiioqoi  fitcrrc 
dcbcrct ,  ncimerp  ttretu  &  riliu  donatio  vakretJEgo  non  dubito  qninma- 
ximatitcx  rtic  dcbcat  aumritas  &  rcligio  iuiili.ir.indi  inav.mc  vcrb  fiius 
pomtttcium  pottns  rp  amchiilc  attcndantus.  Ciuilis.n.lcgiCator  otnniaz- 
liimans  expublka  •.tibtate,  publicain  vcrovnUtattl  cxlcgcm  obfcruationc 
nnn  patitur  valerc  iafiuranOu,*]  tod  ti-ct.t  prartlituna  contralcgcs  Ltun  d»- 
l$k\fJ*fm.CJt  Itgtb.l.ttti  ugtn  tn.  ■}.§.& £ti.t'siiltr.  V.dtpntl.l.  ft  tfttu  in- 
auiitnt/.ni.in  ;i'i.dt  Itgut.i.  :'o!.uIkcs  vcro  prxcipuain  vt  pirluit  animaru 
i..'ra;n habctci,»]tiatu  -.cl  n.iuiina  li  quidincogcncrc  miMt  uunaTvc  cltc 
pottlt  >  vniuctlu  tcrrarfiorbc  prxcioliortxilii-.nanda  lit ,  hoc  vmim antfco- 
culotttabucruntnenua  uicurrcndi  tolcrandtve  periuri)  occmo  iuducere-r 
tur,cuuis  folu  DcdvUorciM  Ipcrat  ci  .ilii  lt^lacor>pmttirteini  ciinct>ob  id- 
quccauctacprolptcitquauru  p  >icd  uevtuouu  n.atvriarcbnqtmtur^obfiru- 
cnomnm.QcentIapeicradi«n  i  cotribonoi mcrcsvelquod  primucitco- 
tra  diimu  tegcntJacr6fqv<anones  uuniMduintetpofietnu  probctur,  ctp.no 

t;i tbligA  triHtn.dt  TtgHl.tHr.m.G.cap.dtbnorei.cHp.tHm  tHungMt.drptjf.iy.dt 

♦Krf/tjr.Scd  tamen  1.6  co  magis  ptifuadcrc  iniht  poflmn  vfq;  adeo  rcligioni 
iurifiurattdi  tnbucndu  efTctVt CO pwti*tu toca  iurisciiulis  rano  perturbctur 
tc  ob  hoc  folum ,  quud  puer  in  Uoiutionc  filiofatn.  pcrpeta.n  faita  iutauc- 
rit,tp(uiu  uis  patr>x  potcliacisetia  quautta  ad  huiufiiiudi  donationcm  atti- 
net  pcnitus  cxtmduefTc  ititclligati  r.  Quodtamcncccirc  fitotnninodiccre 
illos  qui  donationc->  iHas  nirncas  valcrc  vclint.  Alioquin  cogcntur  iatcri  n6 
/>oifc  vidcniuiciurajido  lublatararior.eiii  illa  qux  faccict  vtno  valcrctdo- 
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quc  iurata  non  ciTcuciiin  ratio  ilia  toca  pendcat  vtdiximu*  cx  iurc  potifta- 
tis.  Quandiu.O.iuspacric;  potcfiatis  durat.undiu  qunq;  fubfiftit  inipcctimc- 
tum  tliud  iurU  quod  tacit  nc  patcr  filio  vcl  fiiius  patii  obligari  iTtt ,  quia 
no  magis  ponuficiuiusquam  ciuileiaccrc  potcftvt  quis  fibi  ipti  obligctur, 
quod  nccnatura  ipfa  poteft  tacerc.quia  imphcat  contradicironem  :  ncc rur- 
uim  ius  pontificiumininus  qtuiuciuilc  agncfcitvcncrabilciirspauic,  potc- 
ftatis,pauturq;  prajcipuameiusmoninibiisliabcri  r.uioncm  vt  fanctum  (it 
filto  ncc  qua  mrcid  ciliccat  violarc.quod  tamcn  vi-jl.uurproculdubio  ciitn 
id  agitur  vt  filio  patcr  obligcuir,potius  quam  fi  id  agcrcuir,vtproprium  ali- 
quid  tiikis  habcrctmuito patie:qttod  vtrunq;  probatur  optimc  &  clcgantif- 
Iime ex  d.Ump trtitr .jo.  D.tidSC.Trtbtil.  Ad  quid.n.proiitobligarumeiTc 
patrcm  lilio  ciuilitcr  [Jenaturah  naq;obiigaticMic  nanlocuiimur  quam  ccr- 
tum  cft  intcr  patrcni  &  hlium  contraJii  pollciquia  lofaex  fadonon  cx  iure 

arftlinatOI  l.tr*ur  a  pjfe.tf.n:  p,  i>ic.(y  J.I.D  .dt  (vdiil.ir.deb  .t.ntt  reruuj.q  t 

D.dc ptcul.Wd  dc  ciuih  tinc  qua  non  potcft  eife  dottatio  l.inm  h1cfl4tks.11. 
$.\.dt  dtnmt.tnt.vir.tp-  t-.ver.  mfi  vrdctur  a<ftio  filici  cotra  patrc/  Id  vcro po- 
teftncficriquin  ius  pu  t  ci :at  1  i  o ffcn  J .uti t-.d.t.nt  cum/i: < tfa Mj/i«r.Iitiam  (i  de 
eo  patrc agauir  qui  11011  litnaturalis  &:  icgitimus  ,  fcd  Icgitimuj  tanrtimSc 
adupruuis  l.ndtpttuum.S.  \).dtin  iui  vecand.  Qtiinimo  fivcrum  aiutmiu 
non  tantura  iuris  ciuilis  conftitutio  in  hoc  ofTcndiutr.cx  qu  ius  patrix  po- 
tcfiatis  protici fci tur, lcd  ctiam  nauira  ipfa  rci  vt  fcripttim  cfi  quod  obfcruari 
vcllcm  in  d.l.ne  enm /i7f«/4  wi/i<«,qiiia  natura  ipfa  no  patitur ,  implicatq;  c6- 
iraJircioncm  vt  inter  patrcm  &:  riliumfam. aut  obligario  ciuilis  conrraba- 
t  jr,  autariio  viia  dctur  W./.fmffr«<«>'.Pcrindc,inqttit,P<iuii'f  in  d.i.nt  cumfi- 
lufttm.  acG diccremus  polTcqticm  vct  libi  ipli  obligari  ciuilitcr  vd  agcrc  cu 
fcmetipfo.Succcdit  itaq;  regula  inris  ctiam  pontthci)  quxncgac  iinpofllbi- 
lium  vllam  cffe  obligaanncm  ncc  fi  millics  iurata  proponatur.  Ncc.n.iura- 
mcnttimpoteftraeerevtvclpoistbilc  fiat  quodpcrrci  nau.ram  lpfamim- 
potTibik  eft  implicicq;  contradiriioncm*  ncc  rnrfus  vc  ridcri  dtbcat  periu- 
rus  is  >qui  non  ucit  qt:od faccrc  cuamii  vcht  non  poflit.  Vt  taccani  qtiud  eft 
ctruiTiinum  in  nutnero  impoflibilium  ca  quoq;  poni  quxtamctii  dc  iacTo 
vc  loquuntur  implcri  pofluu,faria  umcn  vcl  bonos  morcs  l.tdercnt,  v*l  lc- 

f;ci l.c«ndttttHti.i\.(j- fty.D.dt ctndit.wfln.  Hoc autcin de quo agiiriuc ta- 
c  cfl  vt  non  tantu  n  ratio  turis  tiuilis  &  natura  if  ia  rei  vt  diximus,k'J  pietas 
quoq;  viclari  vidcatur.Ccrtu.n.eft  &  ipfa  quoq;  exf  ericntuquotiduna  r6- 
pcrtum  nulla  rc  inagis  contincri  libcr  js  in  ofricio  pictnis  parcntib.  dcbirar. 
uam  li  ab  iis  fpcrcutfucccffioiiiscoiuodum.quodtamcn  intclligatitno  ni- 
mcritis  &  obfcquiis  paran  poiTc  l.ntt  ti.vj \ptnu.  D.dr  ndopt.  Adtia  vt 
noit  cTulv.KTitpjpiii.m/.ij'/.  D./i  dpnrc.t.  quis  manum  lic  loqui  vtulxcril 
lolui  pictatein  pro  co  quod  Voluit  dicerc  fofui  patriam  potcftatcm-  Quaii 
vix  vilam  pictatcm  tlcbcbcat  iilius  patri  nul  proptcr  patriam  potcfiatcm. 
Vndcctiaoicft  quodcmancipatus  iurc  cttiiliproeo  habctur  qui  (itomiii- 
no  ,-vti  l.-icui  l.auinttmm.^.tn  fin.D.dt  rii.n«^/.quiaciuilislcg'flat(jr  pro  fi. 
lio  habcrc nonpoteft eum  qui iiliustam.no (it.Atqui  aiiaiatio  nuli.i  cft  e 
iura  pictatis  inducatautcofcruet  isucr  patrc&  iiliu  qiuin  quod  hic  fiitus  iit 
illc  patcr.  Bcnc  crgi>  Papitt. ioluj  pictitcm dhiit , pra  co q uoJ  cft fblu i pa- 
triam  potcftatcni,  vt  intcranuts  quod  ad  rcm  nofiram  pvrt: nct  Vtolati  i)'>n 
poiicpatruiujpoicftatcm  liucpyr  lufiuranduui  liucqon  aiia.rattor.C  quitl 
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taiadjUOCKptetaa  vi.Jctur.  Cui  non  efl  contrariRm  quod  fublataquoq;  pa- 
triapoteftatc  fiiius  cmancipatus  adhic  cam  dcbtt  rcucrcntiam  &  pictatem 

j-.itn  v:  curn  finepnttora  venia  in  bnvocare  nonpofsit  ,ot.ti'.D.dt 

iniuiftCMnd.  1.1  c  litci  nt  nencx  uirccu  ili  fcdcx  prjrt  ris  cdnlo  ,  quodnec 
aluin  ritioncih  lubct  qua  n  qma  prattor  ciivincipaciiin  lubct  prolili  ,  rc- 
■aluineamrcm  vt  ctuui  patri  liiackrc  pofsit  ,  cnunciparionc.  Quodfi 
ubnciaslibcros  matrtbus  pictatcm  dcbcre  adtdq;  xqualcm  pictati  quam 
dcbcnt  patribuc  in  quotuin  tunt  poteftatc  /.4. 1  ).dr  cur4t.furttf.  cuin  tamcn 
BLilia  fitpotcfbs  n  atris  in  Iibcros  /.  mulie>em.y  C.  desdtpt.  Rrfpondcbo 
matrcs  hcot  dctcrioris  cnndicioms  luntqukn  patrcs  tn  h  .c  quoJ  nullnrn 
habcitt  ius  potcftatit  ita  111  CO  cflc  tnelioris  quod  pcr  cmancipationcm  fi- 
lnmuti  uon  an  ittunt  hlios  qnos  minquam  filtcsfam.  habiicrunt.  Kcmantt 
cnim  filius  pollciuancipationcm  «uod  ad  nuntm  talis  qualis  crat  ante 
cmancipationcu.r  t  confequciitcrutcndum  cft  tn  pcrfona  tnarris  non  pof- 
fc  iuij  pictatis  a-fttmari  cx  uire  porcftatis  quod  111  patrc  divierfum  cft.Minus 
obfut  li  quhobiietat  ttiam  mtct  patrcm  Ok  filiumfaiv.  pcrmitti  li'emcx 
caufa  caflrcnlis  pcculi)  /.4.  D.dfiMiir.  qtiar  unicn  non  clfct  pcruuttcndafi 
pictas  violarctur.  Nam  rclpu.leo  non  violan  co  cafu  p:mtcin,quia  ncc  pa- 
tru  pr.tcftas  vudaeiir.ciVn  incaitrcnfi  pcculiofiliiisianiiltas  cx  conftitutio- 
mbus  pio  patrcljmilus  habcatUT l&SDJUSC/HMrtkSicvt  ncq;  vidcri  po- 
ttll  violari pietas cum filius pnctor abumve magiftratum  gcrcns  cogitpa- 
trcm  vt  vtl  .tdcat  hcrcdie  tc.n  vc!  quid  aliud  faciae ,  quia  m  ifiis  non  viola- 
turpatriap<  ttftas  qiiaenullacllcinulligitur  l.ilit  <t<jnt.i>.$.  vlt.cumLfetj. 
D.4dSC.TreM. 


T.  R  R  O  R    Q_V  I  N  T  V  S. 
Dt  f>e:tjiait  furifi»r*ndt.4d  cer.fr mtndum  ptflum 
dt  nenfutctdtnde. 

V If^ '- 1  *  cliffic  lior  obicCfio  liitiit  fi  qtiis  dicat,  iorciurando 
Jt^  "Tr^f"'i'hrniari  pjctutn  dc  ntin  fucccdcndo  factum  mtCTpatrem 
JL,y&  hliamfain.nubcntf  cx  M^Mni  f4tium.de p^fl.in.  6.(*m 
„    <&y  ttnnmft:  tjft  ttlud ttntr*  Itgts.l.fi  (f»id:t>t.f.tllmt\.C.dt 

p*Ym¥llfr\  ""£<tjiam.i.}.C.dt  tc.Ui l.p,  «::>.  u:.  c  iure  quo- 
quc  patrwr  potcftatis  iiiipcdui  nc  valcrc  ntrc  poffit.  Vcriim  rcfpondeo,  Pri- 
muin  ttot)  tarn  poteftatC  iurifiurandi  :J  hcri,quam  aueoritatc  conftitutionis 
pontihciar.antcquain  proculdubio  ita  ius  crat  vt  talcpacttnn  quamuis  iura- 
tumnon  valcrct.ncc  magispoiittticio  iurc  quam  ciuili.  Atqui  nuHa  coftitu- 
ti>>  pontilicia  cfl  qua-donationeii:  filiofam.  factam  a  patrc  tamctfi  iurata  ftt, 
**5?  P?t,a,ur«  N°n  igitcir  bona  cofccutio  cfle  poteft  ab  co  caiu  in qno  c*- 
prcfla  cft  confiitutio  pontiricia  aJ  a!iu cafum  in  qtib  no  miniis  neccltaria  (it 
aiiqua  Conffitutio»acC  tamrn  vlla  fit.Alwqui  dtbuiftct  ficri  lex  gencralis  vt 
conucntioncs  omncs  luiata  valcrcnt  quantumcunq;  cflcnt  conti-a  legcs.ne 
ad.ia.n  etiam  comra  picutcm.  Qylis  tamcn  nulla eft,  ncc  nifi  ftulta  cVine- 
pta  hts  vcrbisconcipi  potTct,  tanta:n  patcfacicns  fcncfiram ad  legum  maic- 
«atcm  intrinpcndam  quam  cxpcdit  publicc  fanftam  ctfe  ac  muiolatam.Fa- 
tcoraIiispleii(q;cafibus  valtrc  conucntionem  propteriuhurandOcV  exiu- 
rtpuntibcio,quat  aliyqm  etiam  iurauno  vaicjctmrccmib  vtij>  tt.tumti 


DECAD.  m   ERROR   V.  8« 
ttmgut. ExtrM utremr.  &ftmit*m.  Scd  ncgo  cat  conftitutionet  ad  a!fos  pla- 
neq;  diucrfos  cafus  cxtendendas  cflc.  captandamq;  cx  iis  occa/ionem  lcgum 
omnium  violandarum  prxtcxtu  adhibiti  iurifiurandi.  Dcindc  refpodco  pa- 
clum  illud  dc  non  fucccdcndo  no  violarc  pietatem  neq;  ius  patrrx  potefta- 
tis,quia  eiut  potcftas  confertur  in  id  tcmpus  quu  iam  morruus  crit  patcr ,  ac 
proindc  quo  patria  potcftas  amplius  nulla  crir»  quam  nimirum  patris  morte 
finiri  conftat.   Omncs  cnim  iltx  conucntioncs  dc  furura  fucccflionc  fiue 
affirmatnic  fiue  ncgatiue  concipiantur  habcnt  tllam  tacitam  condicioncm 
fi  hcrcditas  dcfetctur,  vt  ipfi  quoq;  intcrprctcs  noftri  fatcntur  poft  Bart.  8e 
CaftrcnC  ad  l.fMt  fuptr/lnit.&.dt  scfMtr.  btrtd.  non  poteftautcm  dcfcrri 
fucccffiopatrisnifipoftciusmortcm  aimviucntis  nulla  fit  hcrcditas  l.u 
D.dt htrtd.vtt  4 fl.vtndd. l.Dfr»  btrtd.Vrulc cft  quod  noftri  fatcntur  filia 
quz  patcruz  fucccilioni  cum  iurciurado  rtnuciaucrat  fi  antc  patrcm  moria- 
tur  non  tam  pcr  rcnunciationcm  fuauiquam  pcr  mortcm  cxcludi  ifuccef- 
(ioncquia  ctiamfi  non  rcnunciaficr,  nonco  tnagit  tamch  fucccffiilct,  vt  & 
nobis  tntcratum  cft  Z)< cud  14-  K\  fi  valcrct  iurata  donatio  quam  intcr  viuos 
patcr  in  riliumfamil.contulillct ,  violarcturpatriapotcftas  &  confcqucntcr 
pictas  in  co  q«od Sc  fitio patcr  obligarctur ,  &  rei,  quz  patris  fuiflet,  domi- 
nium  m  filium  tranfirctviuo  adhuc  patrc.quorum  ncutrum  ficrifoteft  falua 
patria  ^otcduc  dJJmp.^o.nd  SC.Trtb.dJ.fiut  tm4ncip4tit.  17.  C.dtdtntU. 
Addc  quod&  in^cdc  d.t4p.fM4muit  paflum.dt  p4fl.tn.G.^idt\xm  iuratum 
intcr  patrcm  &  filiam  initum  nonin  id  tcndit  vtaliquam  pariat  a&ioncmfi- 
liocuntrapatrcm,inquopotiGimum  pictas patri pcr hlium  dcbita  viola- 
tur/cd  in  hoc  tantum  vt  fi  poft  mortcm  patris  vclit  rilia  patri  fuctedcre  pa- 
6l\  cxccptionc  fummoucatur.quc;  rcs  non  offcndit  patriain  potcftatem.prf  - 
fcnim  co  iam  tcmpore  vt  dixiruus  cxtin&am.  Non  magis  >  quam  fi  remin- 
ciarct  illa  poft  mortcm  patris ,  quo  cafu  iinc dubio  va}crct  conucntio  ctiam 
cx  iurc  ciuili  d.l.fi  fU4ndt.f.tisud.tn  fin.Q.dt  tneff.iffi4m.Sthd  cnim  refcrt  an 
conucntio  filiz  fada  fit  poft  mortcm  patris  an  in  id  tcmpus  collata,  c  uai  vi- 
deanturotnniapada  ficri  eo  ipfo  tcmpore  in  quod  confcruntur  !.*,.€. dt  du-+ 
M4Juutt.nMpiJ.dttitfrMflu.y.f.firtj  in  dtttmJ.fi  tgt.$.  D.dttmr.  dttd.Titit. 
vf*sfrufl.)t.D.dt  vfttfr.Qwbiu  ctiam  rationib.folcodefctiderc  pafta  dc fuc- 
ccdcndo  non  contirmari  iurciurando,  non  tolum  intcr  patrcm  &  f.liamfam. 
antfiliumfaut.fedncc  intcrcxtrancos.  Konob  id  tantum,quod  milU  fit  hac 
dc  rc  conftitutio  pontificia ,  que  ccrtc  cifct  ncccifaria ,  cu;  n  i  J  quod  contra 
iuris  rationem  conftitutum cli numquam  produtcndum  fitad  conlcqucn- 
rias/^tdv/ri.i^D.d^Ztf^.Scdctiain.qubniulto  inagis  otfcnditur  iuso- 
udcpcrpada  dc  fuccedendo  quam  pcrpafladcnon  fucccdcndo.duplici  ra- 
tionc.  Et  quod  auficrant  vcl  faltcm  rcftringant  Iibcram  tcftidi  facultatc  quz 
eftcx  Icgibus  l.paetum  futd d»t4ti.tf.C.  dt  fttli.i. c u>n  <jW.  5  1 .  4/14  1  j.jifrt- 
trts.f.tdem  rtfptndtt ftctttmttm  D.  prt fttit.  quam  non  reftringunt ,  fcd  am- 
phantpotiuspactadcnonfucccdcndo.  Et  qudd  in  id  adhtbcantur  vtpa- 
nant  ad1onc,pacra  vcro  dcnon  fucccdendo.vt  pariant  cxccptionem  dunta- 
xat.  Eftaiitcmmuitofaciliusvtdctcndarurconucntio  cxctptioticm  dunta- 
xat  paritura,quam  vt  proiit  ad  produccndam  actioncm  mmvi  gtntwm.  7.$. 
fiuiumt.D.dt pafl./.pafln  eoMtt4.yi.'D.dttitr.tmptJ.uD.drpigntr.  £t  Ixnt) 
pacta  de  aC  fucccdcdo no  alia  dc  caufa  funt  improbata,  q  qma  viitt f  a  ft  qui 
habcrcntobitciat  cx  diamctro  legibus  nc  pofitt  ca  pcrfona  fucccdcrc  cui  let 
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toi  ANT.  FABRI  DE  ERKOR  PRAGMAT. 
«khtcra  fit  hcrcdititcm.  Qiiafi  vero  pTitaiarumeonuenrToncs  !rg.<m  auto- 
iiute  cenfcri  pofsmtvtloqjitut  Papin.in  d.l.ptn.dtfuu  &  ;'-»i'-er  ">  t<}*'d 
b*nu.i<$.i.D.ud[eg.f*Uid.  At  pactade  I  cccdcnJo  no  tantdi.n  funt  contra- 
iiikgibus,fcd  ctiani  autorttatelegum  fibi  adr< gant  ad  dcfcrcndam  fucccf- 
fionein»q.:a:  cx  lcgibus  folis  dcfcrri  potcll  l.hctdnti.  5.  C.  <»V />4<7.  ctnutni. 
tmm  fmp.dtt.Utgt  ckutntrt.no.dt  vt>b.figiufit.  Se d  li  addcrcs  pactum  dc  fuc- 
ccdcndo  initum  eflc  intcr  patrcm  Sc  tihum ,  i!la  ctiam  ratio  pactuti,  q  jam- 
uis  iuratum  infirmarc  dcberet,qu6d  patria  potcfta*  violaretur.obligatc  pa- 
tre  ne  adhuc  viuus  poflct  fiuc  inter  vuios  fiue  m  vkima  voluntitc  dc  its  bo- 
nis  Jtfponcrc quc;  cx caufa  pacti  Sc  fucccfTntm  tutc  filiorclinqucre  omni- 
niodocogctctur :  quod  nofimilitcrcotingttobligita  tilta  pcr  pactu  de  non 
fucccdcndo  nc  fucccderc  patri  polsit ,  cjuia  patSum  dc  fucccdcndo  obligaret 
patrcm  co  tcmporc  OUa  pJtrta  poteftas  adhuc  durarct,  viuutn  fiquidctn  im- 

Eedirct  nc  dc  fuis bomsdtlponcrepoflctjCum  mortuus  vt  dtfpoticrc  prohi- 
catur  nullo  tlt  opus  paAo*  Quandiu  autcm  patcr  viuit  cV  filia  ncc  cmanci- 
patio  vlla  fccutacfi,aut  depnrtarto,  aut  qttid  aliudfimilctaJtu  patria  pote- 
ftas  durat.Pactti  vcro  dc  no  fucccdcndo  lictt  Hat  viuo  patrc  atq,  ita  co  tem- 
porc  quo  fubltftit  a.ihticiuspatrif  potcftatis  r.otamcn  obiigat  patrcm ,  fcd 
tili.  ni,ncc  rili.im  vtuo  patxcfcJ  poft  mr  ricr  1  patris,ucc  rurfum  rnlt  mortc 
patris  vt  altqua  actionc  uncatur.fcd  tantu  n  It  vclit  fuccedcrc  pacti  &  per- 
iurij  exccptionc  fumtnuucarur:  Cllm  habcat  vt  diximus  codiciontf  tacitam  ff 
hcrtditas  dtferctur.condicio  auttliuc  cxprelfa  liuetacita  impcJiatnecjua 
tntcrim  obligatto  nafcatur  l.imitrdm.fX,  D.dt  vtrk.thUg.l.ttder*  diem.  zix.dt 
vtrb.fignifit.D\ccs  pacta  quor;,  de  fuccedendo  eandf  habere  ttcira  c6dicio- 
aem  li  hcrcditas  dclcrctur.  Ergo  noobligari  cx  iis  patrcnifi  mortuu,cu  ntlt 
mortuoco  no  flttrtctandu  Jc  iplius  hcrrditatc.  Scd  laoftcndi  diffimile'  ciTo 
rattoncm  illius  paCti  dciucccdciido,quia  cum  116  adalium  tincm  tcndat  nifi 
vt-impcdiaturpatcrdcbonis  fuisdtfponcrccontraformampacti  >  ncc  pof- 
fitdifpoiicrtiuli  quimdiu  vmit,  apparcttaic  pactu  vcl  viuopatrc  vircs  fua* 
excrccrc  J«bcrc  vel  nuquani.Qtiud  cnun  mortuo  dcniutn  patrc  cx  co  pacto 
fucccdcrctur,  non  alta  rationcm  inbctcr,  OAata  quia  patcr  nthil  cotra  patftu. 
dilpofuiflct  aut  tti.im-difponcrc  potutlicr.  Mulfo  igitur  magis  facict  cadcm 
ratio.vt  Poti  v.i!c.it  donitio  intcr  vmos  j  patrc  in  tiliuinfamtlias  collata  qua- 
tumlibct  iuratalit,  quoniamhuccafti  r.oa  tantiim  obligatur  patcr  viuus  vt 
inpactode  fuccedt-ndo  ,  fcd  cnaui  ctfcvtutn  fuuin  habcrctconucntio  viuo 

Siatrc,  dominiorcrumdnnatatiMi  in  donatarium  tranflato,fi  valerct.  Non 
iponas  patrem  non  nifi  poit  utortcm  fuam  donatum  voluiflc ,  alia  qu.tft  o 
cft,c!e  qua  in  fcquentibus  diccnus.  Qiod  vrro  aJ  dcfcndcndas  huiufmodi 
donationes  a  patribus  in  fttiutufjtn.  ccllatas  fiuorc  roatrimonij,  fcdct  atterri 
non  etTc  dccipicndam  mulicrtm  quz  alioqui  non  fucrat  contracrura  omni- 
no  ad  rcm  non  pertinct.  Nam  vt  ell  in  iuris  rcgula  ,non  dccipitur ,  qui  ios 
publicum  fequitur Lnthtl(»nfinfiii.i\6.§.i.de  fgrnl '  tur.l.vlt.C.dt  in  tmtgr.u- 
ftu.mtntr.l.tnu-r ttt.<ji.}.ptnuii.D.d'  j.dnu/  Dcbir.to,  iuic  mulicrhuiufmo- 
di  donationcs  cx  ratione  iuris  valcrc  nullomodo  pofle,  propterei  quod  im- 
poffibilc  fit  vt  faluapatmpotcltatc  tiliopjtcr  obligctur.  Ac  fanc  fi quo  vn- 
quam  caAi  ficri  poflet  vr  filio  p.itcrobligarcttir,  is  vel  maxime  cafus  clTctde 
quo  in  dJ.mp.fo.44.SC'Trt&til.cun\  p  ltcrrogatus  dc  rcftttucda  poft  mor- 
tcm  ruainhcrediutchiiouitctun  bona  diiapidatin  fiaudein  fidcicommif- 
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6  8c  doto  nialo,quo  cafu  in  frauJis  huii:$  pttfta  r.  prx&ntatui  feti nlo  fi  ci- 
cott.ifii,  ritqucc.ipjx  icqatiitL  ntsiilics  etiipstrcirtiuto.  Sk  kitiiiu  n  nlie- 
rem  rr.mcrcm  aunis  Viginuqninquc  fiiti  tUncfe  !<  tc  *.  c- .t  circm  ,il;>.pu- 
quod  inaiorcmdcderitqiuiuprr.  Cui  Li cj  c  :m  t  lui  ne uare dcbuc« 
rit,inintcgruntrcftituipolfccontra  mantum  /.f»ir.  C t-  *d*"f*dtt,  t.fitx 
Ctnfa.y.y.  mdttu.T).  dtmn.tr.  quauids  polsit  inai  itOS  Jicci  c  lc  non  aiitet 
caru  f.nlfcducttiru-.n  ,  quod&  tn  Jubi<.  prarlutt  ettJurr.  cft  [  qtiifqiiiscniin 
ccna  lcgc  cf.ntrahitfempcrcicdinJus  clt  non  aliter  fuifle  ooDtfaAnm  /. 
t%mit.6.&  i.vlt.C.dtp*n.tnr.tmpi.Gr  vtndit.]  quia  fibt  .jcbct  imptit.irecur 
non  profpcxcrit  futurom  vtpnflu  i!la  rcftitut  li  tantaiu  «loton  daicil.fi  >m* 
Atmnm.y.$.i.vt>f,tdtm  ;«,<>  rr.  D./»f4>.At,inquics» matritiioniorum iibertas 
itaconftnngctur,  ncc  tamfactlc  ficnt  matrinionia  ll  non  vjlcanthuiuf  uodl 
donatior.es,quas  ft  mulicr  fciat  ncn  valerc ,  non  fit  contractura.Rcfpondco 
immopoflcfat,sficritaci!c&  rationiiuus  &  dcfidcrio  n.ulicns  non  alncr 
cotracturx ,  Nimirutn  ita  vt  donatto  fiat  a  p.itrc  non  ipli  tili<>,fcj,vt  fit  do- 
natto  propter  nuptias.nurui  nominc  filij.Acnc  rcpliccs  patrcm  qui  filio  fuo 
donarc  vcllct  fi  polict,non  arque  facilc  donaturu  nurui  pro  rilio,Dico  poflc 
ita  ficri  donationcm  nuruivt  non  plus  commodt  in  cffcdruad  nurumpcr- 
ueniat,quxn  ft  filio  ipfi  donatio  faita  cflct,  puta  ca  legc.vtliuc  filius  premo-. 
rcrctur,rcdirct  donatio  aJ  patremfquod  etiamfi  di&umnon  cflct.pro  didio 
tanten  habcrctttr  d.l.i.f.dt  btn.qn*  Ubtr,]  fiuc  poft  patrcm  lupci  hitibus  li- 
bcriscofnnuinibtis  ad  cos  communcs  libcros  bona  pcTucnircnt,fiucdcniq;- 
linclibcrisfiliusueccdcrctad  huncvcl  adillum  agnatum  Jcuolucrc  ur.Ctii 
enim  pa&ioni  non  confentirct  mulicrcjux  non  fibt  fcd  marito  donan  con- 
tcnta  cflctjdummodo  vtdcrit  communibus  libcris  confultum  fori/ Aut  qtitd 
eius  intcreflct,  vcl  ctiam  donatoris  anfilto  donatum  cllct  limplictter  an  nu- 
rut  fub  his  condicionibus'Kam  ctfi  dotium  caufaitcinqucdoriattonu  prop- 
tcr  nuptias  ad  incundorum  matrimonioru  libcrtatcm  &  ncccfsitatcm  tnaxi- 
ine  pertincnt,fcii.pcr  tamcn  ita  ius  ftiit.vt  non  ipfi  filiat  doteti!  patcr  tradcre 
aut  promittcrc  Jcbcrct  fcd  gcnero  r.omincfilic.ncc  donatione  propttt  niip- 
tias  fino  fcd  nurut  nominc  filtj,  Kcquc  potuit  fauor  matrimoniorum  taccre 
vt  ad  ea  facilius  contrahcnda  dcbucrit  liccrc  patri  ex  caufa  fiuc  dotts  (iue  do- 
nationts  proptcr  nuptias  quicquam  donarc  hbct  is  m  potcft  atc  conftitutis  vt : 
fupra  probauimus  ex  LPmptntm  PlnUdtipbm^.D.ftmiLtrttft. 


ERROR  SEXTVS. 

DtdinMitntpnpMtrtainfilmmfdmUiMtMtttpripttrbintmtrttii. 

Vam  verum  fitquodfoIcntPhilofophi  poft  Ariftotclem  dtcc- 
rc  paruum  errorcm  in  pt  incipio  fieri  magnum  in  finemon  puto 
poflc  tam  apcrtc  probari  cx  tot  tau.quc  ineptis  multorii  in  Phi- 
lofophia  errorib.  quam  probarc  cuiq,  fatik  cft  cx  incpti  js  vui . 
garium  intcrprctu ,  quos  tamen  dcccdcbat  profitcntes  iurifprudentiant  eflc 
in  omnibus  prudcntiores.Supponant  tlli  pro  certo.Valct  c  donatjonc  quam 
pater  in  filiumfamilias  contulerit  ettam  fimpliccm  plcnfquc  cafib.  s  prefer- 
tui  iuratam  fed  multo  magis  fi  taufam  aliquasn  habeat  iuftam,puta,inqunjt 


Sl2     ANT.  FABIU  !  V  rr'">R  PRAGMAT. 
<Khti  ralr.  tn.rci,.i''.u.i:.fj_^>:  veru  pr  ;r.i-.-.conutori«ncsW^t»rrt«itO- 
»iutc  cciiCn  pofjtnt  vt  loqwuttl  .'  jptii.m  dJ.ptti.dr [nu  &  l'»tt.tgr  »*  /.</m4 
t>«'iu.i>  fa,D**dlefcftituL  M  pacta  ■    I  ctcdcndo  no  tintil.nfunt  contra- 
ii  i  itxibuttfcd  cttam  a.itnr.tv "  lipim  l:i>i  adtf  gwt  ad  dctercndam  fucccf- 
n  ricintt]  tt\  lcgibui  lo!i>  dctcrtt  p.  ttii  l.bctdttAi.  5.  C.     »«c7.  nmwrii 
/uim  fupMt.l.ttgt etutt.trt.no.dt  vfb.figmfit.  Sc.l  li addcrcs  pactum  de fuc- 
ctdcudo  initiuii  tllc inttr  pjtrcttltSc  hliunt » illa ttiam  ratio  pact.m.  qjam- 
ini  lurJtuin  infirmarc  Jibcict.q.iuJ  patria  j>otcfta>  violarctur.obligaf  pa- 
ire  iic  adlv-u  viutit  pofttl  liuc  intcr  \  iuuj  line  itl  vhnm  votuntitc  dc  iisbo- 
nHdifpi  ncrccjuf  eKC«iCipa^tt&  iucccwtonis  tute  iiliorclinqucre  omni- 
:■  ii-jiuc:ur :  q  lod  r.o : tiiiif  iti  r  co* txiijtt  oblig jta  liha  pcr  pactu  dc  non 
k  cccdcntlunc  ruccCileri1  pjtri  petsh ,  iraia  pactum  dc  fucccdcndo  obligarct 
patitm  cotanpore  quopjtria  ptttcftai  adJiUC  durartt,  viuum  fiquidcm  im- 
pcJirct  ncdc  luis  bonu  Jdponerc  puikt  ,cinu  uiortuus  vt  dtlponcrc  prohi- 
bcaturntillo  (ttopi  1  pj  b>.  Quandtu  antcni  patcr  vkrit  8t  w»  ttcc  CTMttWt» 
patio  vlla  ftcutj  tlt,aur  drpoitatio,  aut  qtttJ  ahudmtiilc ,  tidiu  patria  pote- 
Ras Jurat.Pactu  vcrodc  no  iuacdtndo  Itctt  tiat  viuo  patrc  atq;  ita  eo  tem- 
purc  Cjuo  fubftliit  j<  Ituc  1111  pjtnj pntcitatis  1.6 tamcn  obhgat  patrcm,fed 
iili  ni.ncc  tiii  i;u  viiin  p.itidlc.i  polt  nn  ItCi  patris,ncc  rurfum  f  oft  morte 
pjtns  vr  .ilu|u.i  a>.ti"ut  :<  ncat'.'.rill'dtar>tu  »t  lt  sclit  fucccdcrc  pacti  &  per- 
mrij  exccptii  inc  fuiumoitcattiri  ctVn  habc-Jt  \  t  .hximus  codicior.ti  tacitamfr 
bcrcditas  iittirct..r,.i  n.lmv  autciiuc  cxprelfa  litietacita  impcdiat  nequa 
intcrim  oblieatio  naf<  nui  l.imtrdu.-j^.  D.dt  ittb.ibltg.l.tidrrt  d<tm.-i.\\M 
Vtrt.figmfu^Ditct  p.iu.i  qnoi  ;  <!r  lucccJcitJo  canJe  babcrc  taciri  coJicio- 
acoi  libcrcditas  dctcrvtur  I  ir'"  noobbeari  cx  iis  pnicnili  mortuu,cumft 
UHJrtoocorio  lu;r  <-.t  niii.U  (' n   lu     1 1 1 1 1 1  'ii  il  1  "mlli  itdiiliffllliMflM 
raconcrn  itlius  patti  dcti  Ltti  ii>.l<  ,qui.i  citm  116  jdatiiim  tmcni  tcndat  nift 
VCtnwc^iaturp.itir'lcbi>i:b  luis .  ^'..litrccoi.tri  t(.ri;u:n  pacti  ,  ncc  pof- 
fhJ  lt'  ncrc  :iiii<|iiiiiu,ii:  vmit.apj  arcttjlc  pj;tu  vcl  viuopatrcviresfuaj 
rxcrctrc  Jcbcre  vcl  nii<ju.m  .<  v.  dcDhti  ntortttO  dcmuinpatrc  cx  eopacto 
uucctlcrctttrt)  nun  .il:.i  rationcmbabeict,  iji  i.n  cjuia  pater  nthtl  cotra  pacti 
ijip.  I(..llct  iut  cti  im -dilponcic  p.  ti  ilfcr.Mttloa  igitur  magis  fjciet  cadem 
ntUHVt  r-on  vaieat  dorutto  intci  vtuot  a  patic  m  tiliuinfjniilus  collata  wf- 
tunilibct  ti  rata  lit,  (JUontam  h  ;i  ti.i  i«ou  tjf.tmn  obl-gjtur  patcr  viuus  vt 
inpactodc  luttolcndo  ,  tcdctii.ucnL.tuuiluuiu  habcrctconucntio  viuo 
patrc,  dcitniniptxranidtmatarUin  in  d. .nat arium  tr anftjto,!!  valera.  Non 
njMMltU  pattc.ii  n'  m  niil  poli  ittortcui  fuam  dc  iiatuni  voluiffe ,  alij  quarA  o 
elt,<ic  tjuJ  111  lcijuentibiis  dict  IM11    CJjm!  v<  to  ad  dcfcndcndas  huiufmodi 
donatioiiis  a  pjti  ibus  in  filiiiinfjiit.  c-  llatas  ft jnrc  matrtmoni),  folct  atferri 
non  CuC  dccipicndam  mulkrcai  uui  liiuqui  noti  fucT.it  contracturaomni- 
no  adrcin  non  pcrtiiitt.  Nam  tt  tlt  in  iuns  rcgulj  ,11011  dccipttur ,  qm  ids 

p.  bllCUm  ft(|llltlH /.*7l^l/<«/-,/i/W«;.I  d.i,.i.dtT'tHl  tUf./.vlt.C.dt  ttttmtft.Tt- 

fln.m>ft.l.%nUT  ttj.^i.f.ptnult.JJ.d-  tiArtnf.  DcbuUCU  fcirc  mulicr  hiiiufiiio- 
di  donitiotics  ci  r.itionc  iuris  valcrc  uidlouiodo  pollc,  propterei quod im- 
fuflibilc  fit  vt  lalua  patiupoicllatc  liliopater  obligctur.  Ac  fane  fi  quo  vn- 
quam  caiu  fieri  pollct  vt  lilio  pnt  robligarttur,  is  vcl  maximc  cafus  clfetde 
quo  in  d.l.imp.tQ.tdsC.TTtbtJ.cvt  u  pitcrrogatus  dc  rcfittueJapoft  mor- 
teui  fujiiihcrcdiutcljJiouitcriin  bonJ  Jilapidatui  fiaudcin  hdeieoinrDif ■ 


DECAP.  XT.I.  tEROP  V T,  ^ 
fi gcdolo  malo,qi:o  cafu  in  frauJishuiuS  nrtna i.  j  .i  '  .rr.r.-i  '-,  :,.-•:'•,  ci- 
cou.ifii,  fitquccapaxacquifiti.  nisfil.tis  ct»a patTcimiito. Sk  iu:<ius  molie. 
rcm  Btncfccn  amns  vigint:quim:uc  fiin  uanda  !..tc  \.i.it  ci.c. ■i.finpta 
quoJ  maiorcm  dedcrit  cjuam  pr'i  fua  (ji  j  c  :;.ai  t  c<  iidiuunetiarcdcbuc- 
rit.inintcgrunircftitui  polfcconrra  nuritum  l.iwu.  £  fi  adntrf.dtt.  I.fitx 
c**f*.<>.  §.  tn  dtttt.  D.  dt  mti.tr.  cjuamuil  pofiit  mantus  ciiceic  (i:  non  at5tcr 
ca:n  failf: ductnrum  ,  quod  &  in  dcbio  prarliin  endun-.  clt  [  qmfquu  cnun 
certalege  contrahitfempcrcrcJcnJus  cfl  non  alitcr  fuifle  contTuttums  /. 
t%m  tt.6&  l.vlt.C.dtp*{l.tni.tmpt.&  vendu.]  quta  fibi  .jebct  nnptitjrc  cur 
non  profpcxcrit  fiituruni  vtp.  fTtt  illa  rcfiitui  fi  tantatn  riotcrfl  darctl.fi  jni*- 
iamum.^.%.\.vt'f.tdtm  ^«4i-ir.D./»r«'.At,inquics,  matrimooionini  Lbcrras 
ita  conftnngctur,  ncc  tam  facilc  ficnt  matrinionia  fi  non  vjlcant  huiuf  no  Ji 
don«tior.es,quas  fi  muli.-r  fciat  ncn  valerc ,  non  fit  contiaciura.Rtfpondco 
immo  pofTe  fatisricri  facilc  8c  rationiiutis  Sc  dcfiJcrio  iiiulicns  non  jlitcr 
cotracturar ,  Nimirum  ita  vt  donatio  fia:  i  patrc  non  ipfi  ti|io,fcd,vt  fit  do- 


pius  commodi  in  cffcflu  ad  nurum  pcr- 
ueniat,quam  fi  fitio  ipfi  donatio  facta  cfTct,  puta  ca  lege.vtiiuc  filiiu  prcmo- 
rcrctur.rcdirctdonatio  aJ  patrem[quod  ctiamfi  dicxumnon  cflct.pro  dicco 
tamen  habcrctnrd./.i.^.rf» itn.fut  libtr,]  fiuepoft  patrcm fupetltit-busli- 
bcriscomnmnibus  ad  cos  communcs  libcros  bona  pcrucnirciit,(iucdcniq,  •*< 
iinc  liberis  tilius  ticccdcrct  aJ  hunc  vcl  ad  illum  agnatum  dcuolucrc  ur.Cui 
enim  pa&ioni  non  confcntirct  mulicr  tiuar  non  fibi  fcd  marito  donari  con- 
tenta  cffct,dummodo  vidcrit  communibus  bbcris  confultum  forc/ Aut  qnid 
eius  intcreflct,  vcl  ctiarn  donatoris  an filso  donatum  ctTct  limplicitcr  an  nu- 
rui  fub  his  cendicionibus':Nam  ctfi  dotiurr.  caufa itcinquc  donationu  prop- 
tcr  nuptias  ad  incun Joruin  matrimonioru  Iibcrtatem  &  ncccfsitatcm  maxi- 
uie  pcrtincnt.feitipcr  tamcn  ita  ius  fuit.vt  non  ipli  filiar  dotcii!  patcr  tradcre 
auc  promittcrcdcbcrct  fcd  gcnero  r.ouin.c  filif  ,nec  donatione  pioptcr  n«p- 
tias  rittofcd  nurui  nominc  rilij,  Ncqueporuit  tauor  matrimonicruin  faccrc 
vt  ad  ca  facilius  contrahcnda  Jcbucrit  liccrc  patri  ex  caufa  fiue  dotis  fiue  do- 
nationis  propter  nuptiasquicquam  donarc  libcris  in  potcftatc  conftitutis  vt : 
fupra  probauimui  cx  LPmptntm  PlnUdtlpbm  ^.D.ftmtLtrttft. 


ERROR  SEXTVS. 

Dr  dtn*imiptrp»trt^tin  plmmfdmUtM  ttidU  prtpttr  btnt  mtws. 

VAMvcrum  fitquodfolcntPhilofophi  poft Ariftotclem dice- 
te  paruum  errorcm  in  principio  ficri  magnum  in  fine,non  puto 
poffc  tam  apcrtc  probaricxtotrau.qucincptis  multoru  111 1»hi- 
lofophia  crrorib.  quam  probare  cuiq,  facik  cft  cx  incpti js  vul • 
garium  intcrprctu ,  quos  tamcn  dcccJcbat  profitentcs  iurifprtidenriam  efTe 
uj oinnibvis  prudcntiorcs.Supponunt  illi  pro  certo.Valci c donatjonc  quam 
pater  in  tiliumfam.lias  contulerit  etiam  fimplicem  plcrifquc  caflb.s  prefer- 
Hin  iuratani  fcd  multo  magis  fi  caufam  aliquaui  habeat  iuftarr.puu.inquiu'!;  i 


»»4     AMT.  FABRI  DE  ERROR.  PRAGMAT. 
dotu,  aut  proptcr  nviptias  donationU.  Quati  dotistradttiofiliarfi&a  vale«t, 
itemq-,  traditio  donaiionis  propter  nuptias  fadla  filio.Htc  primus  corum  ia 
hoctra  Jlat  j  crror  cft-  Iam  cniin  oftcndimus  poflc  quidcm  i  patrc  promitti 
vcl  tradi  dotcm  fcd gencro  no  filijr,  itimq;  donationcm  proptcr  nirpuas  kd 
nuruinofilio.Exhocautem  enore  quafi  lattfsimu  crraJi  captl  na£ti,cxercct 
fc  in  vtrijs  qu^ttionibus  circa  huiufmodi  donationes  in  patrtbus  in  hliosta- 
mihas  collaUs,&qua(t  no  habeatampliuslaborlJu  in  probaJo  quod  valcit» 
dc  illo  dunuxat  dubitat  vtru  confcrrt  debeat  necnct  & ,  quod  pntant  neccf- 
tf     fariu. antccedes  cflc,vtru  c*  donationcsfliiipIices(1ntanobcausa.TalLsquf< 
Ibo  illa  cftdcqua  iadiximus,  Dc  Jonacionc  fa&a  filiofauorc&  coteplatio- 
jic  matrimonij.Talis  8C  illj,quc;  nunc  trafbnJaoccuuit Dc  donationc  tada 
riliofamiliasproptcrbcnc  mcritj,Qua  qu^ftioncproponii.  "S^^dl.i.f-ntt 
t*(itt>  {e.num,i:.\).4e  co!:*i.(>vn-:t.\b:  puliquam  rctulit  Accurfium  in  hoctl- 
quainrc  valdcdubi.i&obfcura  variallviAIiquiJocxiftiinjlfcuo  imgis  do- 
nanoncm  hac  valerc  quam  li  limplcx  cllct  a  1  l.fi  d*n4.\-.-C-dc  r«tfjr.Aliqua- 
do  contra  ftatim  valcrc  ad  MMth.vndt  Jl pnrtnt.  C.dt  tnvff.ttfis.  coiicludit  illc 
poftcriorem  fcntcntiam  libi  placcrc,  quam  &  ab  imctprctibus  niagis  com- 
inunitcr  probatam  cflc  tcftatur  1  Addttquc  non  confcrri  hanc  donationcm 
tanquam  qux  aducntitia  ccnfcrt  dcbcat  no  profe&itia.  Cum  cniin  patcrdat 
filio,inqittt  proptcr  ntcrita  proptcr  qux  alms  quilibet  extrancus  untundcrn 
habuificc,  tunc  vidcturfilius  acquircrc  cx  pcrfona  &  opcra  fua  &  cftaduen- 
titium  quid  non  profcctitium,  quod  titio  potcft  quxri  hodtc  poft  Iuftiniani 
conftitutioncm  in  1-c'um  *p*rttt.6.C.dt  ban.yttA  /i^rr.Ergo  non  confcrcndu» 
poftquanacidcmlufhniatioplacuitaducntitJaconfcrrinon  oportcrc  l.vlt. 
Q.d*t*ll*t.  Ego  vcr6  non  untum  non  confcrendam  cflc  dico  [fi  tamcn  non 
corncrcnda  dtci  potcft  ac  non  potius  diuidcnda,  qux  non  valct]  fcd  ncc  va- 
lcrcputoncqiicunquarnllmpliccndonationcm  ncquc  tanquam  obcau- 
fam,tantum  abcft  vt  aduentitiaiu  cflc  putcm.  Moucor  cx  co>quod  Iuftinia- 
nus  in  d.l.eum  *p*rt*t  &  tnl.vlt.tad.tu.dt  btn.tjn*  Ubtt.  nihil  penitus  inno- 
nauit  quod  peninct  ad  pcculium  profcctitium  fcd  tamiim  quod  ad  pcculiu 
aducnutium.  Iuqucrcinancthac  parteihcon-cctumius  vctus  quodiucrat 
conftirutum  vt  apacrc  nihil  omninopoflctfiliofainiltas  donari,  nequidcm 
cx  caufa  dotis  vel  donationis  proptcrnuptias,quc  duz  fcmpcr  fucrut  &  crut 
fauorabilifsimxnc  dicam  (icccfTarix  donandi  caufz  &  rationcs.AcquamuU 
tcceritliiftinianusstinaducntitiorum  numcrocompuun  dcbcat  no  illud 
tantum  quod  ab  alio  fili-jtfainilias  acquiliuerit,  icd  ctii  quid  laboribus  fuU 
comparaucrit ,  folo  vfutYuctti  bonorum  ita  quzlitorum  parri  rcli&o ,  non 
idco  umcn  tccit  vt  capacior  lit  hodic  quam  olim  filiusfamilias  adquircndi 
iibi  qutcquam  a  patrc  cx  ca  caufa ,  quod  pcr  multos  fortc  annos  patri  ea  ob- 
fcquiaprxftitcritqux  fi  cxtraneo  prxftitilfct  tantam  maiotcmvc  abeore- 
muncrationcm  cxpcclarc  mcrito  potuiiTct :  Aliud  cnim  cft  acquircrc-.atiud 
acquifttionctnobicquijs  &  laboribos  fuis  proincrcri,priufquc  clTct  vt  filiut- 
ftmiltas  probarct  fc  capaccm  cfli  acquitittonts.quam  vt  cogitarctdchabca- 
tiaremuncraiionea  viuo patrt,  iiquo  null.imnili  cx  fuprcino  iptius  tudicio 
dcbeat  cxpcdt are ,  Nam  ti  impcditur  itirc  patrt*  potcfhris  Datcr.nc  Hlio  fuo 
dunarcpoflitdum  quoqucctVn  tton  modo  vult  donarc  ,  fcd  ctiam  alij  pro 
ipfo  darccogitur,vt  cucnit cutn  pro  iilia  d«  dotxm  gcncro, Vci  doqationern 

propter 


DECAD.  XLI.  ERROR  VI.  8oj 
propter  nuptias  numi  pro  (:!io,qiiiscredat  pcrmittcndttm  ci  vt  Jonct  filio  eic 
caula  rcmuncrationjs  tamctfr  vclit,c<j  ncc rcmuncrari  cogatur  fi  nolitf Neq; 
ianecrcdcndum  cft  lta  vnquain  fcripturo^  m:ftrosfuiflc,li  pro  ccrtono  ha- 
buiiTcnt,quod  cft  falfifliimtni  ,  aliquas  efic caufis  cx  qtubus  pcflit  filiusfaiit. 
fibi  acquircrc>non  tantii.n  viuo  patrc>fcJctiani  ab  ipf  >  patrc:  Hanc.n.fi  no 
ncceiTaria  tamcn  iuftifliiiiain  ir.tcr  cxtcras  donandi  caufam  ciTc  credidcriit, 
fi  filius  patris  erga  fc  bcneuolcntiam  ac  libcraliutcm  diuturnis  afsidttifquc 
obfcquiis  prouocaxTct.  Cuin  ex  hac  cai, fa  folcat  contralxi  obligatio  naturalis 
hademis  faltein>vtqui  ab  alb  bcncficia acccpit , ad *\1il*p «  oblig.uus  cxi- 
hiaictuT.L/*dnfilege.xyi.cf:!i4!Mil,  \  ).dc  ftnt.hc,  tdX.'i  is  obligattonis  na- 
turalis  filiumfamiltas  capaccm  elTc  ccrtuin  cft,vt  cam  fibi  non  nnniis  contra 
patrem  pofsit  acquircrc  quim  aducrfus  aliu  qucmcunq;.  f.frntir  nfrturt. 
\.<pt*fiA.D  M  kW.wiWf*.Quidni  crgo rcmunerationcii)  ctiam  a.parrcacct- 
pcrc  potcrit,vt  oblteatio  ifta  naturalis  diiToluatur,pauc  ipfo  ita  volcntc  ?  E» 
harc  forulTc  ratio  cft  qua  meliorcm  aliam  pro  intcrprctibus  cominifci  nu!IJ 
pofsis.Scd  tamcn  lcuifsima,ni  fallor,prorlufq;  improbabilis.Suppomt  cnim 
aliad  magis  falfum,fcilicet  quod  ex  obfcquiis  &  meritis  fili),patcr  ci  natnra- 
litcr  obltgctur.Cum  ecotrario  certum  fit  iure  ipfo  naturali  omnia  obfcquij 
gcncradcbcrcfiliii  patri  iquo  poft  Dcum  Opr.Max.3f  vitain  Sc  cducationt 
&  cxtera  fi  qua  funt  bom  acccpcrit,&cui  nec  fi  pro  co  vita  profundat>qnic- 
quam  tamcn  refcrre  pofiit  quod  cu  acccptis  bcncficiis  copcnfari  qucat  >  aut 
cuius  pre_ ftationc  vidcri  pofsit  ille  naturafeobligationcm  qua  pritnum  tene- 
batur  exuiiTc.  Adcd  diftat  vt  vidcri  dcbcat  patrem  quoq;  fibi  naturalitcr  obli 
^xlVe.MMi.D.dt  itfa.pMtnt.&pntnnfrt/l.Qubd  li  libcrtus  patrono  natu- 
raliter  opcras  dcbcrc crcditur,  ita  vt  fi  «*s  prarflitcrit  ciim  pcr  errorcm  puta- 
ret  ciuilitcr  a  ic  dcbitas  c)Te,nihilomagis  pofllt  rcpetcrc  l.fin»n[trttm.i&.%.U 
btrttu.  D.dt  c*ndtR.tndtit.aj.\tito  magis  dicendu  cft  filiu  patri  naturaliter  de- 
bcre  non  quidcm  opcras>fed  eam  pietatcm  quxfaciat,  vt  li  afsiduam  pcrpe- 
tuamqacobfcniantiam  induftriam  8C  diligcntiam  patri  prarftiterit  nifnl  ntfi 
pietatis  mtinus  fc  implcuiflc  dcbeat cxiftimarc  Lftn.  dt Uftf.pnttnt.dr  ptttn 
pt*fl.\bi  quodhac  partc  alia  conftituiturratiohlijcmancipatiqaamlibcrti» 
vt  nimirum  opcras  non  dcbcat,quas  libertus  dcbet,non  eo  pcrtinet  vt  ftlius 
etiam  cmancipatus  minus  patri  deberc  crcdator  quiim  libertus  patrono,  fcd 
vt  ahud  dcbeatquam  libcrtus.  Hic  cnim  operas  untum  debct  ac  reacrcn- 
tiam,IIlc  vcto  ptetatcm  qux  licctnihil  cum  opcramm preftationc  commu- 
ne  habcat.fi  cas  patcr  a  filio  criam  inuito  cxigere  tanquam  a  liberto  vclit,fut' 
ficittamcn  vt  omniaqu*  patrifilius  quiuis  emancipatusvltroprarftitctit, 
ptetatis  caufa  prxftitiflc  intclligatur.  An  non  vero  naturalitcrdcbctur,  quod 
etiam  pictatis  intuitu  dcbctur,ob  idquc  ncc  poteft  co!>dici/.ri/»  u.]i.$mh- 
ktr.D.dt  ttndtjndth.  Autquid  obfecro  dcbcri  vfquam  naturaliterpoteft,. 
fi  non  dcbct  filiusoninianaturaliter  patri  naturali )  pratfcrtim  vcro  fUios  qui 
fit  in  patris  potcftate  cdftitutus.  Hoc  igitur  fuppoftto  quod  ncgari  no  potcft 
ftlium  patri  omnra dcbere  naturaliter>patrem  vero filio ft  non  prorfus  nihil, 
ctftc  minus  quiin  filium  patri,  fatcndu  cft  donationc  quam  patcr  in  filium  ■ 
confcrre  vclitpropterbenemerita  quantumuis  vcra  &  probata ,  nonpotit- 
vidcri  faAain  ob  caufam>fed  meram  efle  liberahtatem  fiitipliccmqae  do- 
nation£ non  minus,quam  fi  in  filium  ettani  mali  mcrituin  collata  cflet.Itaq; . 
adrcrnnopcrtinct  q*od  artBartoluabunctuiu.fi  extraneusfuiiJfo,UQtuDdc. 
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^Jonatott  ilW«*W«&rcmuntta«wilii  tuilfcconfccuturum.  Nameocaiu 
fj.ii.tvcrjie  i.tiiicrr     |     .i (iliu  talis  effc  nr>n  potcft.quia  actraneiai  cx- 
.>  •u.t,j«{*»ri/»ij*noctii':ittiius  patrc.n  cuidcfuonihJ 

ii'. .  p.rti  It.k  .i  p  :m\rcJJcrc  tantu  npartcm  it  qjidcinvcl  minimani,eitls 
u  p.«0  iiiatutal  tct  Jebct.  Q^-i«l  ln.it  ciuitc  n»>  patitur.vtpatri  fihus  etii 
,  iianupatusi  W  gct  tr»ncc  li  adhtbHurii  lit  ;ufuirandum ,  fiuc  adopcrarum 
cxhibttioncm^iticjJ  !i  -c  n  non  pouitpoft  mortem  patnscoqucri  dcmof- 
ttriofu  :.:  »mSsor,»nict  iccrtasrci  ap.ittc  m  cam  caufain  acccpcrtt,  propte- 
rca  quoJmctttu  tnagiiptonocaJi  (intllberi  ad  patcrm  oblcquu qi.am pa- 
nib  t. .  nftriugctwivtc!  Papini mo tra.tat luftiiiiaiius mLfijHiAo.fr 
CuA-CM  :r.:-'\  e  j 4m.iHn(l.A.!.venHll.Ae  obft-j.partnt.ty  pjtr.pt */}.  quan- 

.......  •  :  tc  ■  :  •  ..fi  v  pr.et.xM  benetncritoniu)  ub!iL>ctur  patcr  libcris 

a.p  .'.-.i  •:>.  v  •   1      '»  nV.  -pa  «i  j -jt.  >:u  n  li.icpci  q.u  iilibctaliamfpc- 
tiBiiii  tlti  ■  :  ••.•'  .i ;  i  u-    »«  qucatquin  &p.i>turpctciiatu  ic  ptctatUius 
v     .  ....     .  •  ui:.i.i:^cip:ti  p:  vv«Jciui:Qui;t?qiioJ  carcs  n  atciiam  fiJio 

iJfl  r.c  potc;"'.,^  v  cr<  plcriiq,  ajfcrt»  vcl  ifpcnuJi  patris  a  quo nihil  u  ipe- 
•. ..  jmp!i.;s,v.l  f.i!..  ttn<^lt£CittiuscxcqueJi  ntuncra  picuru,  quimfailj- 
,. .  ..fct,  I  ii...     ;  •:•••••  •  • ,  .1:"  t  iu: li tus itaconltttutit.n fcira  vt  patnsit- 

L  •  i  .i-  ■  1  • .      p  •ilc:,<j.ijnipatrisi1icBtu.,i  inortc confirmau 

.. lict/.M e *M~  $.peau!t.D.A[ *Aop\  Erga  tiuc  iuns ijnonem infpicias ,fiue 
i  ai  iu  ■  H  x  ;>  :tucm,'i  » rp  iblicam  fioncftjtcni.coitcludcduin  cft  non va- 
ic:c  huiufuioji  Jon     iiein  ab  iniria  fcd  mortctjntum  patris  confirman,li 
nofl  fufcru  rcuocata*»  l  &»  i  xtjs  liiupliccs  «'ionationcsquas  iarcntur  omncs 
rCguIaritCtnoil  VaJcic  l.Aonjtlonei  quatptremet.  ij.  C.  At  Atnnt.  mt.  vtt.tf 
x  A«r.ScJ  Ctfi  v  ilcrct,  ROfl  I  unen  ftuim  cotifcqucns  iicrct  tjuod  vultBatto- 
Jiu.aJuciitituincinfct;  cam  Jcbrrc.  C::r  ttOtl  cnini  profcciuia  Jici  dcbcat 
cHUt  ptofccu  cii  a  piticfNjm  li  dos  quoqtK  profcctitiacft.tjmaft  cam  da- 
rc  jutcr  cx  onkiopct  iisagtfteatijni  cogatur » immo licct  JeJcrit Qjg'<aaan« 
t.j>jt.v,<j.u  i  PJ  ,;    '  ::  ,  "»l'  timfjLtin.iincnpatrisnoniuspjtcftartj/.j.O. 
dc  nir.Aot.i.  mcttquc  pn  lcaanunedotciB  j  patrc,  adcoquc  ab  alioproptCT 
pMcm  LAne>»S>-\)  Ae  (olUt.btnor.  qutdni  ptotcCutia  quoq;  dicctur  dona- 
UoCtiam  c.  :-c;icucn:j  liI:j  dciiciint  caufjiii  ?  Atqum  c«rancus,inquics, 
antuaJem  habcrc  potujflet,  ab  eooc  q "<>  bcne  mcritus  fuuTct.  Ncg!>-.nam 
«  EtcrhiCtiam  paribui  ejtti  donat filio  »5c.rqucd»naturiisiuilTctc*traneo,  u- 
CiUii«t4.ncn  ci  alicnus  ,J  iV  vbcriiis  dcnique  libcialnis  donat  filio  hoc 
ipfoquoJfiiiUS  cli,  r.cc  hltottnquam  iilio  doiundi  caufatollttur,  quin  po^ 
titis  ;r  ^<.ic'i  CJtCO  <1       taiis  rilu.s  lit  qui  aian.li  cllct  cvtrancus  taincn 
^l»  Iuj  hcnenictia  Jignus  cifct  in  qnctn  donatio  conicrrctur  art.Li.%. 
ilt.\).ji  fttft*1*}**  ">.f"««»;7;.l,r.,tc.titiuni  igitur  fcmpcrcft  quodci  do- 
nitnr  j  j>ajrc  ctum  r-b buten tcriu  noti  jJuctitium.Etconfcquciiter  ii  do- 
rjji.jv  ilcrct  unquaan  U.taob  cawiun  ,  Jiccndutuctu.tconfancamopor- 
tvrc  vt  \-  ea.tcwrnmiics  <ioiuci<jiicv!.uria,<jb  camkm  ctijni  mtcr  cmancipa- 
roconfcrimtul  Lfiu  Aitnn.  ^.Lvtlibtru.i-.l.illHm.  \<).LiUmA.  io./.  i.f.At 
toil*'.M  QUis  uoti  ii  i  nonvalct  ncc  unqua;n  limplcx  ncc  tanquamob  au- 
f.i.n  n .li'.. i4 »]u*ftioni  Wusrclinquituran  contctcndJ  fit  nccnc,cjuoniaui  vt 
fj^ttJiriiuUS,  pn^  csl  vt  vjlc.it  oonatio  quim  vt  pof^itin  cam  inci- 
Jtrc qnxllio  «  Andcbt.it  coniciii  nccnc.  Siquidcin  conicrii itthiJ  aliud 
cft  quatu  comutunu Jt  i,c viiiiuumcjtc autciu  ncuto potcft  quod prcpriu  no 
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DECAD.  XLl.  ERROR  VII..  8o7 
r.aocat.Rurfus  quod  iu  donatnni  hut,vt  donatio  nunqqatn  valucafc  donata- 
rij  proprium  t:lc  no  poteft,fed  mafit  in  dominio  doaatoris.Ergo  poft  iptius 
mortem  diuidendojn cftftion communicandum.De illo  planc powft  intr:, 
an  in  diuidcnda  hercdiute  przcipuuni  illud  rctiaeri  pcflit,  quod  ob  mcrita 
tttk  donatumfiiioramilias.an  non  poJTit.  Nam  (i  clfet  donatio  fimplcx.qua; 
«b  initio  quidcm  fuiflct  inutilis,  fed  camcn  p-jtris  niorte  confirmarctur,pra- 
ctpuain  cam  rctiacre  dcbcrct filius  officio  arbitri  famtliat  crcifcundar.  /.  jfhm 
tmim.ii.C.ftnt.trtift.  Si  verb  ob  catifam  tcmporalcin  non  perpemam,  put  * 
dotis, vcl  donationis proptcr  n. ;  r.r  *cl  dcniquc  matrimunij , aut  quani a- 
Uam  fimtlcrr:,docutmus  mpraeccdcmibus  fbrc  vt  confirmari  non  poffct,  ncc 
proindc  precipuarctincn  debcrc:,fcd diuidi  cum  cartcris bonis.nili  rattoa- 
liquafaccrctincontrarium,vtini./.7'»wp#wi«.35.D^#d.  At  donatio  tacla 
proptcr  mcrita  tiJij  pr.cccdentia.ncquc  hoc,  ncq;  illodonationis  gcncrcco- 
tmctur,  quia  iicutt  fimplexdonatiodici  non  potcft,  quecaufim  cKprciTara 
habct.i./>« tMrt.jy.}ftn.i.j1f*ibw.ij.D.dc  donmt. ninC(\iit;  facta  vidcri  ub 
caufam  aliquam  temporalcm.cumcaufamcritorum  rcfcratur  ad  tcpus  prar- 
tcritnm,iamquc  finitum  eo  temporc  quo  donabatur,ita  vt  amplius  nuquarn 
fimri  poflet.Ex  hocumcn  apparct  propim  ean  accedere  ad  naturam  fimpli 
cis  donationis,quandoquidem  parum  rcfcrt,andonatuTitimccaufa,an  vero 
cx  caufa  iat«  implcta  &  in  prctrritum  collaUtVt  tV  tn  l.ft  itm  ltg4tHm.liSD.it 
ttndtt.6  dfMM»/?.qtiemadmodum  e  cotrario  nthil  rcfcrrc  dicitirus  vtrum  ab 
initio  finc  caufa  quid  datum  ftt,an  caufa  proptcr  quatn  darum  cft  fccuu  non 
(v.L*rn.2).dtfndit1.fin.t**f.ilr%o  concludamus  donationf  m  in  filium  col- 
latam  proptcr  eius  benc  merita  cotirirman  filcntio  Sc  mort.  rwtrts  ,  &  idco 
in  diuidcnda  patris  hcrcdttate  prarcipuam  rcrincri  cam  dcbin.  ontcio  iudi- 
cis ram.'u  ciafci  r.dcytcfi  nuila  meritorum rucntio  tacf  a  clfct. 


ERROR  SEPTIMVS. 

jO»  dtntitmt  ftflm  ftttif*mitimt  per  pmttmUuirt  (i*dttrnpt. 

rO  n  vjldc  diftatcrror  hic  a  fuperiorc.  Nam  cV  huitifmodi  do- 
>  nitionem  quar  a  patrc  in  filiumfamilias  ftudiomm  caufa  colla- 
|  ta  fit.valcrc  putant  intcrpretcs.non  miniu  quam  cam  quc  fa&a 
iit cx  caufa ir.critorum,q;idd  vtraquc  cauft  (it  itiit a.  Idecq; dc  . 
hoc  duntavat,  ati  imputande  lit  in  qtiartam  filij  &  coiifcrcn.l.:, 
necnc.Putant  vcro  non  cllccortcrendam.ticq;  tmpuundam.  Ex  l.ftitpwer 
fiti».<o.D.fam.trttft.  Cum  quibns  &  cgo  fcntircm  fi  crcdcrcm  hanc  valcn 
donatioiicit  .Scd  ncgo  etfcaufa  ftudiorum  magis  quam  cx  alia  vlla  ficri  pof 
fe,vt  valcatdonatio  imcrpatiem  flc  lilium.Ratione  illapcrpcrua  &  gcncrali 
que,  nullam  omnino  patitirr  cxccptionem,quod  nequc  polltt  vlla  eue  dona»  - 
tkiifinc  obligjtione,fiue  a  cottucntionc  iiicipiat,(u;c  .  traditione,ncquc  vlla 
obligatio  contrahi  intcr  parrem  &  filium  in  poteft ate.  Dc  quo  quia  in  Crpes 
riortbus  ad  naufcam  vfqucfcripiimusnihilnuncrepctcmtis.  Tantuujmo- 
ncbtmm  Vlpiani  rcfponfum  quo  noftti  moucnturin  d.t.yntpntcr.  ad  hartc 
fpccicm  non  pcrtiucrcquz cft  dc iiliofamilias, fcd  ad  fi liurn  cm.iiicipam:r>, 
vtvcrba  ipfa  Icgis  clainajit.Qtnd  vcrbattinebai  V  Ipiinum  ptyupuc  ut  libns 


Jut    ant.  r  \ n ri  dt  lrror.  pragmat.  . 

Opmionum  non  rc(p<  mfururn  ad  propofitas  facti  fpccies  accommodatonim 
ttj-iirc dcciv.jiuipjio,  ti  m  iiliuiufamiliascadcin  queftiocadcrejwuifler/ 
1  ilio  cmanopato  &  donarc  potcrat  patcr,&  crcdcrc  prout  m il  uiiTcr,ncc  mi- 
iilis  a  ftudiotum  OBU  qu  jin  cx  jIii  quihbct.  At  filio  in  potcfhtcconihtu- 
to  pccunutn  ttudiotuMiciufj  fubtitimlitart  quidernpotuillct,  atnoncredc- 
rc,  nc4.1cd1r.1rc,  cjtiia  nequc  cx  mittuo.nequc  cx  donationc  potcft  filimfa- 
nnl.as  pitriciuiltlcf  oWigwi,  Anigmir  ducriorisconditioinserit  filiutfj- 
milul  quim  ctiunctpjtus  ob  1  I  quod  non  potucrit  donationcm  acciperca 
pitrc  nc  quidcm  ftuj;L.rumcaufa.'Iinmo  dcbct cflc  incliorisob  idquod  nc- 
quc  potuit  pjtii  cxmutuo  uluin  ciuilitcrriMigjri,quomodo  potuiflct  cbli- 
r*  111  cmjncipJC' • ,  Jto;  ita  nr>n  potcftineum  caJcrc  JiNin<£tta,qua:caaitia 
c  inr>.ipj:iiiii,  J11  pitcr  pccum.im  ci  creJitaiu  volucriMn  donit.im.  Qind 
trgn  inrnci  t.li  iicqtcircdtudici  p^flTt nccjnc  dotuu-Illud  ipfum  ncmpe 
q;:od  cllct  11  itJtjiicui  iuijftt.  (>ud cnunrctcrt  andata  nonlit,  jnvcrodau 
qitidcm  .fedita  vt  Jjtiotns  muTi.s  nullus  111.  ciiutiir ;  Proindc  non  folum 
iiuii  conlcrctur  icuui  ColLttiocV  comiuunicatio  quxhbct  fupponat  prxcc- 
dcntcm  donui<ij  proprij  .itt-irlittoiicin,(cd  ncquc  m  Icgttiniam  filij  ponio- 
nctii  iiiiputjbi;'ii,quuciuo  ljIj  Ii  vjlcrct  donatio  nou  cifct  impuunJj,uiul- 
tn  MiintW  intjMjtiitdj  tli  cum  n<>n  valcr.  Pollct  qmJciii  pccuniificxtarct 
vindicJti  pcr  pjtrcm  qujuis  111  id  Juiviu  ctlct,vt  in  (ludioruni  caufain  colu- 
mcrctur,qiuppccjua;  in  Jonitmop.ur  spcrpctuonunliltc  mtcUigcrerur.Scd 
cu;n  litconfuiiiptj  ncquc  viiuiic.it  1  jvitcll ,  qtui  non  cxut,  ncquc  condicii 
quu  Itoncft  Mc  cafus  c\  ns  m  quilms,  liuc  •nutuuiu  ,  liuc  donatiopcrcon- 
fuiiipiioiicm  pdflit  conualefccre,  ciini  ea  ipla  ratio  qua;  ab  initio  irnpcditnc 
nbli^jtio njlcatur ,  in.|>cdijtct:itnnepcrconlumptioncin  mJucatur  ,tilio 
(cUtcct  vtroquc  tcmpotcexiflcntc  Itl  pJttispotcfijte.AJco  vtncqucputem 
cxuiutuo  Oood  patCT  cxprcfsim  dixcril  vcllc  fccontrjhcre  ci.u  filiofarniliai 
pccunijtn  nuincrjt::t ,  n.ilci  pollcobligjtioncm  vllarn  vcl  natur alctn  contra 
lilium  qui  nulljbniu  h  1bt.1t  co  tcntpurc,  ncq;  probabilitcr  hjbcrefpcrct, 
vndc  luiucrc  pjtn  polsit.Ntt.ii.naturi  ip!j  pjtitur  ncdum  Icx  ciuiIis,vtobli 
jtionis  vinculuin  v  I htm  totr ihatur  quod  non  jMifsit  etiam  dilTolui.Tumc'; 
adtnittcdiim  cil  COntrahi cx  mutuo  naturalcm  obltgationcin  intci  filiufatn. 
&  patTcmCUm  lilius  habtt  pcculium  quaniuis  non  nifi  profcairturn,vtin/. 
ftMttr  a  frditt.-^i.ttt  cond.indtb.<\ui3  &prottciimimpccutiuiu  proprium filij 
qujli  pitriinonraiii  cli.vt  3c  OamJMnt  yn>ti*'.i').$.\.l.fii*ttt}.4j.l.vU.Dt 
dt  e/rt/.ptJtcftcp  filius  cx  co  folucm  hbtrjri  ab  obligationc  njturah  quapa- 
trtti  Rcbamr.  Q^oJ  li  prjntrcsuiurtuo  lampatrc  aJhuc cvtarcpccunu qua 
ilJt  tili.>  (Libiiiinittrjirct  fludioruin  cjufa>clfct  ilta  pioculdubio  comunu  in- 
ttr  tratics  oiiinc*,  ob  tdq;  ncc  trict idum  dc  ipfj  cotnunicanda  cum  id  quod 
iani  coiiuiiunc  cl\,magis  communc  tieri  ncqucat,  fcd  dc  diuidenda  ca  irniui 
entn  CCtem  rcbusomnibjs  hcrcditarits.  At  non  co  mintis  ofticium  arbitn 
111  I.ctc Jmtc  ihuitlc njj  talc  cfic  iicbcrct,vt  pccuniSillitn  hliofamdias  prz- 
cipuatii  .idiudicarct,cum  ctiamin  cmancipato  idcmdiccndum  eiTct,  conhr- 
inatj  nimiruni  pcr  p.itris  mottcm  don.itionc.W./.yiK  fdttt.twUJ.ftlU  ttn*t> 
\%.C.tid. I.dtn4tunts  jum psrentti.  15.  Q.dt  dtntt.tnt.vtt,  r*r  vxsr.  Quid  ti 
pccunu  moncntc  ijuidctu  pjtrc  um  confuinpta  cffct ,  fed  tn  nulos  vfut 
cvim  cam  patcr  iinpcndi  voluiltt:  m  caufam  fluJiorum  ?  Magis  comiuuni- 
tcr  probjiuiu  cll  locum  cllc  hoc  cafu  collauoiii ,  quali  ncv.  crcdendus  fit 
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DECAD.  XL.  ERROR   VII.  s*, 
patrr  donafle  cum  caufa  proptcr  quam  dcdit  fccuta  non  fuit.  Siccnim 
poft  Bartolutn  &  alios  Dccius  ad  Antb.tftnd  Ittn.C.dt  ttllnt.  Ego  non  pro  - 
bo,&  ctkrarix  Pauli  Caftrcnfis  opinioni  fubfcribo ,  At  nou  ratione  illa  qu3 
ipfe  luotfetur  quod  filiut  hanc  pccuniam  fi  cmret  conferrc  non  cogcretur, 
[extantem  enim  nec  nifi  ftudiorum  caufadonaum  vcl  rcftirucre  &  contcrre 
cogendus  cflct  filius,  vel  in  eos  vfiis  impcnderc  in  quos  pater  voluiflct,cuius 
voJuntasalioquiimpunecircuuinenirctur  ]  fcd  quta  vbt  confuuipta  cft  Iicct 
donau  dici  ncqucat  non  impleta  cauu  ob  quam  rucrat  donau ,  nihil  tatnen 
cx  hoc  inferre  poflis,  cum  no  eo  migis  fucrit  tilius  ad  rcftitutionc  vllam  ob- 
Iigatus,  quia,  vt  diximus.ncc  potuit  obligari.vt  proindc  poft  mortcm  patris 
nihil  fupcrfit  de  quo  quxri  pofllt an  confcrri  dcbcat  nccnc.  Diccs  ctiam  co- 
fuinpta  pccunia  qux  fucrat  fubminiflrata  ccrta  cflc  quatitatc  qux  adhuc  c.6- 
£erri  pouit  fcilicct  minus  cx  hcreditate  communi  accipicndo ,  qnomodo  in- 
tcrdum  quoque  fit  collatio  Ldttitfntdtm.^.  C.  de  tcliM.  5>ed  rcfpondco  non 
poflc  ius  hoc  collanonis  ita  facicndx  induci  ,  quin  prius  nccclfc  fucritper 
confumptioncm  pecunixcomrahi  obligationem  aliquam  pro  patrcaducr- 
fus  filtum  qux pottci  fuo  tcraporc  pofTct  induccre  neccfsitatcm  hcicdc  col- 
latioms  inortuo  quandocumqt  patre.  Ctir  enim  aut  quomodo  cogatur  quis 
confcrrc  id  quod  ncc  habeat,ncc  debeat?  Atqui  flliusnmilias  ctl.ii  pecuniam 
confumpfit  nihilomagis  patri  obligatus  effe  ccepit,  ncc  aliud  quicquam  efl, 
quod  faccrc  patcr  pofiit ,  nifi  fibi  imputarc  cur  pecuniam  dcdcrit  pcrdtturo 
vt  dici  folct  dc  eo  qui  crcdit  aut  foluit  pecunia.»  minori  /.  jnod fi  muur.14. 
f.rtJitinao.D.dt  mintr.  Multo  cnim  magis  idipfum  patri obijccrc liceat  fiuc 
quod  pater  morcs  fllij  pcrfpe&os  habere  dcbuit ,  fiuecp  fi  dc  ijs  dubitabat 
prxccptorcmcV  rnodcratorcro  cligcrc  potcrat  cutus  diligcntia  ficrct  nc  q-iul 
talc  dc  filio  cflitt  timcndum  Ltim  fbortt  ti..,(*m  tuttrJD.dt  *dmn.&  ftrit. 
M/«r.Qua  eti.-un  ratione  non  dubito  quin  vcru  fit  quod  Bald.tradit  ad  tuub.fi 
ttftiuiX.dt  tftft.&  tltr.  patrem  qui  filio  portionem  lcgrtimam  mintts  re- 
prxfcnUucrit,Jicam  filius  profudcrit non  co  miniis  cidem  filio  lcgitimana 
mortis  tcmporc  dcbiturum,quia  non  potcft  prodcifc  pam  folutio  fafta  con- 
fcimpturo  >  prxtcr  id  quod  co  tcmporefaifta  cft  quo  nihil  dum  dcbcbatur  L 
fhfuLttto  i:U.  j8.$iiw«y dt  vtrb^bJtg.lJbb tondkitnt.i6-  D.d* ttndiQ. indtb,- 
Qjjarc  ad  rcm  non  pertinctquodBart.obijcit  cx  dt&.  nntbtnt.  quodlocum, 
f$r  txl.i.f.(onftriur.Li..$Juluttod.  qui  lociomncs  loquuturdccmacipato, 
vcl  dc  eo  cuius  culpa  poft  mortcm  patris  intcrucncrit  quem  ccrtam  eft  cx  co 
temporc  quo  quid  dolo  maLo  &  in  ftaudem  fururx .  collationis  admife- 
rit,  obligari  potniirc,  Quanquam  &  fateturiwW.^.confcrrur,  numquam 
eflc  cogcndum  cum  quifibi  inlidiauu  tutt  vt  conferat  quod  dolo  rua- 
lo  perdidtt ,  fi  acquircndi  diuauoar©cca£oncni  amifit.  Cui  vero  magis hoc 
conuenit  quam  ci  qui  ptctiniara  ftudforum  caufa  acccptatn  in  malos 
vfusprofbgauit?  An  non  enim  hic  ftbi  infidiatur  >  potius  quam  velpatri 
velnitufis  Cohcrcdibusl  Nam  ncque  patrcin  dcciptt  inco«  quod  pccu- 
■iam  con&tnit  quam  patcrnon  nili  vt  cofutncrctur  dcdcrat,fed  in  co,  quod 
Don  ftudct.  In  quo  ipfooon.  alij  proculdubio  qtiam  fibi  facii  iuiunani, 
cum  ctfi  ffuduiflet  non  co  inagis  taoiea  locuplctiorcui  feciflct  patrem 
patrtfvc  hcrcdiutem , adeoquc  quod  magis  cfl,ncc feipfum,vtintclligas 
tamo  vcrios  cffc  quod  cgo  volo  numquam  cogcndum  cum  ad  cotlationem 
iftius  pccunie  fiue  benc  flue  malc  cofamptf  >cum  nrq;pccunia  habcat  neque 
anud  cjuicqui    pccunif  vice  efle  po(Ct.Na  it  locuplctior  n&intclligitur  qui 


*,o  AKT.  FABrll  DE  ERROR.  PRAGMAT. 
"bcftfi  adqutlijt,vt  lcx  lir,  qnato  mmui  is  qui  uicntii  aJquifijt  rt  ao  pecu- 
iharum.U  !  cattmij  ljb..r  il  mcrccdein  nuiloprccio  nummario  elumandam 
l.%.*n  ej>  phth  iphi-D.de  tKtnurijttmt jmnQJ.fi fttur. ; 4. mfm  i).dt  dtn*. 
lllud  plant  110  ncgo  qUod"Vull  B.irt  aJ/.i8.uff  t*/irtnft.num  8.  D. lU  t»IUt. 
vIm  n:  gftioncmhanc  es  protclto  trjdtat,tunc  demum  patrc.n  crcU^dumetTc 
p.-  LNtumfl  ii  .<.  mp  itctbtccoulhtutoliueciiucrpatodcdcritftu- 

dioruCaul  >  Ci  <Jcn  ttattt  v  ihiitTc,  cuui  mhil  apud  patrcm  iuit  quod  cflet  filtj, 
iiuc  a  •  aufa  caftrcnlit  pcculij .  Ituequail  cailrcnlis.riue  atiuenutij  cuiustiie 
clt  lcgictmtii  adumiiliiaur.  In  Jubio  naq;  Jc  ipiius  lilij  bonis  puttus  quam 
dc  fuu  dcdtllc  vidcri  Jcbcl  Lt  t.'D.ie pttt.htTt*.l.Nt,'enniut.]^.D.d*  ntgpi. 
Mffciicut  &.  alhll  qitihbct  admimtirator  liquid  gerat  quod  c\  propnocY  ad* 
liirat  •  ir»n  mn  tu  gcrcn  pot  icrn  m  d.  bto  diccndus  eft  admmiftrato- 

;    ij       ..  . -i.  :i  IHC    .  lliiic  i.tttnt  p-',i.*.\..(f.\.rD.dt  *dmtn  .tuttr .  t.piji  mtritm. 

50.'  c  l.i-  it.'V-  jha  .d.e.\  .<,;..<..f.Sc  J  ctii  patcr  qui  dc  fuo  prctinii  rihojtu 
cauiam  ftudiorum  mmiflrauit,  voluntatctn  fiunidcJaraucru  quod  cara  pc- 
cumam  confcrri  vcbt,  pl  icct  Itandum  cflcpatrit  voluntati,vtpluribus  Cr«- 
utt.e f.tij.  <iuodr  *n  fu  ttitc!!:t;<.  \:  collatio  licn  hoc  cafu  dcbcat  minus  ac- 
cjpicndo  Vt  ii  d.l.dttn  -jutuem,  adi  mportioncui  fujm  hcrcditariam  blius 
1 1  n  pecuni  tin  imputarc  iullui  ciui.Ahnqui  lumpto  propnc  collattomiDo- 
ininc  pro c6uHimcatianc»non poflct faccrvpatcf  vt  hlius  cogcrcrurautpof- 
ict  c  mtnujtticarc  battibus  iJ  quuJ  ipU  hbi  propnum  mimquainhabuilirt. 
Niri  idiphim  q::oJci  piri-ciamA:  trullradoiiaifctpoltca  lcgarctvt  morte 
pjtns  conluinato  lcgaro  pir  tcccm ,  domintttm  lihonontaiiquaiii  donata- 
rio  ,quod  licn  non  poflct ,  icd  tancjuam  lcg.uatio  acquircrccur.  Tunc  ennn 
poftct  contcric  quoj  uiii  ipiitrs  prnpnuntfDCC  amphus  alicnum cflct.  tianc 
rintcn  patcrnat  voiuntarUdcctaratioacm  quotumq;  tcmpotc  licn  potle ar- 
bttrofi  id  eft  non  tantum  polt  rlatam  puuniam  &  es  mtcruallo  quoqoelcd 
cttam  pult  c.nH  coi  lun  ptant,  qtuaCunidonatiottoa  valucrit  ab  mmoncc  la 
djta  lit  pccunia  exprcuini  anutlo  donaruli  ncc  antc  d<  natons  monc  conhr- 
mctur  11 1iuloblt.1t  miommut  j<oflltdoiiatorqua.n  vchtle^clux  libcrahtati 
litccrcquanJiu  viuit,  cjtiod  vtique  11011  limilttcr  dicctcturli  donatioabmi- 
tto  valumcr,quia  eo  caui  nd  poflct  dnn.nor  miponcre  lcgcm  collauonis  nifi 
in ipfo  temporc  dNanationia  d  tJUd.io.tn fln.c.dt t*ll*i. 


E  K  R  O  K    O  G  T  A  V  V  S. 


JJr 1 0 ancd  fBmfttmkm  ■■     •■, , fm  .„.,.,:  tx  t-.-um* 
p4tru,4»  fit  tmfcrtndum. 

.Tr.  qnxllio  iain  olmi  ab  amfcjtm  t;!oiTatoTibin rractau cfl,  feJ  rta 
Pl^S  '  ""^  Vt "  'j*Bcn*°  dubit.mcTit.qumpatri  acquircrctur,  quicqutd 
iSgQ)  tx  pccunu  pams  acquircrct  rilius.Sic  cnim  Jittmrfjn  l.eum  tft*- 
ttu6.inpriittp.tn  utrb.tx  tttu.C.dt  btn-aut  littr.dr  SptntUl.  ut  tit.dt  tttd.f. 
pjmlur.ftr/t.vt  MUti.Ettn  nt.de  ttl.f.x.vtrf.ittm  tum  Mir.JTuQntfi  n6  lit  du- 
bitandu  cjum  prc^ditium  lit  quicquid  rilinsacquirtt  ex  pecuma  patrit,Pri- 
inus  Banolus  fcnpiit  clfc  hoc  accipicndum  cum  ea  dilhndtionc  vtprOceJat 
ln  ijt  tantum  qu  j  lihus  a  pccunia  patris  Cjtteliucrit  nulJo  fuo  labore  nuUaq; 
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in du  ftria.  Sed  li  lucrctur  aliquid  cum  prcnnia  paterna &  opcre  fuo.  Tunc 
dic,  inquit,  qood  iilud  lucrum  quod  attribuitur  pccuniar  dcbcat  communi- 
cari  tan quam  profcditium.  Scd  id  q uod  attribuitur  pcrfbna* non  com m u - 
nicatur  >  tanquam  quod  flt  aducntirium.  IJcbq;  coiqmunis  cft  coafuetudo 
qaodmcdietaslucridctur  pcrfonx,alia  pecunir cx  notat.in  /.  i.Cpr»  focti. 
Ita  Bart.  in  l.i.f.nee  tnfirtufijmm.^.  D.dtctHm.  bener.  cuius  fcntentiam  6C 
Jiflin  ft  lonem  pofteriorcs,  intcrprctcs  fccuti  funt  quos  rcfcrt  probatq;  Dc- 
dus ad  l.tlltU.\o.infii.Hntn.\o.  &  u.C.dt ttlidt.  Huiufq;  diRindionis  ratio 
tota  ex  eo  pendet  quod  Iuftin.  induxit  in  d.l.tkm  tpftti,  vtquicqutd  bltuc 
acquirit  labonbus  fuis  Sc  cx  fua  induftria  ,  flbi  acquiratnon  patri  quanram 
adproprietatem,patri  vabquamumad  vfusrructumduntaxat.  Inde  namq; 
viiutu  cft  poftc  infcrri,  quoties  hodiefUiuniiamiiias  cx  fuis  laboribus,  &r  cx 
pecuniapatrisaliquid  acquirit,  tacitam  vidcri  contractam  focictatem  inter 
patrem  & fiiium ,  iicnt  &  interalios  quoflibet  licpofletcomrahi  vt  ynu$ 
pccuniam.alius  opcram  iuanrcontcrrtt  d.l-i.C.ptt  ficit.  Plcrunq;  cnim  tata 
eft  induftria  focij  vt  plus  conferat  focietati  quampccuniz  /.<•*.  i.l.fi  ntn  fkt- 
njn.i9.f.\.Lfmd*nu*.iQ.D.  eid.  Vfq;  adco  autem  placuit  quibufdam  hcc 
Bartoli  fentcntia  vr  volucrint  cilocumeflciUoquoquc  cafuquofiliusclan- 
dcftinc  patfis  pccuniam  acccperit  vt  ex  ca  negotaaretur.  Sic.  n.  Bartolu.So- 
an.ctnfil.ji.cel.fn.  quem  fcquitur  Dcciusfupradicto  loco,  vbi  addit  pofTc 
duobus  tantum  calib.no  cffc  locu  opintoni  Bartoli,quorum  vnus  eft  fi  quid 
illicite  fuerit  acquifltu  puta  cx  lufu  alcac  aut  alio  huiufmodi  prohibito.  Illi- 
c i tc  flquide  acquiflca  ndfant comunicada,vt  notat  id£  Bart.  in  Lfwdfemm. 
iwfin.D.  ele  sefnir.ptf.  Altcrcftflftliusnomincpauisnegotictur.  Tunc.n. 
tocum  lucrum  patri  acquiri  omnea  cojcnttunt,  quemadmodu  e  c6narto,in- 
quium.fj  filius  proprio  fuo  nominc  tantum  &  fuo  periculo  fc  exercuiflct  fi- 
bi  toturn  St  nibilpatri  qaa:uuiiTet  ex  notat.pcr  Bir.in  Lfi»p»ttr»i  4.61/1**. 
DutdSff.TrtiilL  Sane  quod  dc  lucro  ifto  in  virilcs  diuidcndo  tradit  Barto- 
lus»fatentur crtcn  vt  aliquid  largiantur  Baldo  qui  ditiiflonein  illam  Barto- 
linam  rufticarum  cflfc  fcripfit ,  ita  intclligi  deberc  li  non  appareat  an  p!us 
minufve  ex  induftria  pcrfonr  quam  ex  pecunia  prouencrit,aut  contra.Cum 
cniin  apparettmaguprobantaliatdiumonispartcs  arbitrio  iudicis  fierio- 
porterc  eoq;  cafu  Baidi  fcntentia  fcquendam  «Tc.Ita  vulgo  noftri.  Omnino 
alitcrianc  quaroaut ex  ratione  iurisaut  cx  luftimani  conliirutionc  dici  pof- 
fujuftin.enun  neq;  m  d.l.mm  eptrtti ,  neq;  alia  vlla  fua  coftitutionc  quic- 
quam  innouauit  quod attinct  ad  pcculium  prolcctitium  ,  non  magis  quam 
quod  ad  caftrenfe  vel  quafi  caftrcnfc,  (cd  tantum  quod  ad  pcculmm  aduen- 
titium  vtlepius  iammonuimus,&conftatapcitifliir>ccx  d.l.cma  tptnti, \bi 
fpecialker  hic cafus  rxcipitur  fl quid  riliusfam.  qujrliucrit  cx  rc  patris,ncc  flt 
capax  acquifltionis  uUustanulias  ettiinuito  patrc, mfl  in  his quac  vcl  ab  alio 
quam  a  patrc acquiiiucric,vel  ex  laboribus  fuis titum  n6  cria  cx  re  patris.  Et 
quamuis  in  eacoltituraonc  eflct  ambiguitas  aliqua,  quac  tarne"  nuila  cft.fuffi- 
ccrct  nobis  ad  victoi  iam  ,  quod  eam  Bartoli  diftincrionem  Iuftin.ipfcnon 
nprcfsit.quod q;  cafus  ille quo  films  per  iruluftriain  fuam acquirat cx  rc pa-  i 
tris  fuit  omilTus.  Ceflante  fiquidinouacoftirutione  nihil  aliud  cft quod  dici 
rofllt  nifi  fcqucndum  elfc  ius  vetus  cuius  proculdubio  tUa  ratio  fcmpcr  fuic  • 
*t  quicquid  acquirerct  filiusfam.multo  magis  vcro  li  ex  rc patris,id  acquirc- 
*aj>a»»ctiamli  inBitum  opcrc  &  induftrijt  luac cOfcrrct in eam acquifitio^- 
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ilctr.QJd.n.cft  quod  polstl  ('htisfi.n.acquircrc  fiue rx  rc parris  fioe  aliun- 
de«in  ejuj  t.o  Jihc.it  impcndi  qualis  quahs  aut  lahor  aut  inJLtftriailtaq;  cunt 
H.ii i,«.61iituti<>!i*  1  jthii.rcltnni^it  aJ  cti  c.if  m.cpio  lihus  aliqmd  lucratus  ftt 
n  pccuatapatris  mitta  mduitru  lua  cocufrcn^fithil  ahudagu  niii  vt  inuti- 
lctn  ra  bcut  &  i|!u!"nvi.cu  ii  ■«  a  rcpcrin  c ilt-.s  pofsit  m  quo  finernduftril 
qukquiarquirjtur.  Iiiiino  quarltui  ilktaittum  clfc  i:uclhgttur  qui  cx  opcra 
ctfrufq; dcfceodii  l.tjmsll.^.Dftfttu:  diviutfcit.a  quarreJoquo verboni- 
hil  jIih d  nili  t  j>ftutn  S.  inJjltru  pcrfon.r  1'ginticatur.  Adco  vt  tu  quoq;cu 
rrs  aliqua  vcn  Jnvr,  pi cciuiii  n6  cx  rc  feJ cx  i:tgo*utionc pcrcipi  dtcatur  L 
z/idiltt.n  D.dd.ftd.vd  al~\.vtndtt.  V eun Ju  >;u^>d  ficrct  cofcquens  Ban*. 
(cntentir,  vi  li  tihus  r£patertiS  vciidldiflfft  no  tantu  patti  fcd  fibi  quoq;  nc- 
cotintn gcrcsiprcct j  paruhoc  ipfo  fibi  acquircfcti  tanquacx  ncgotiatione 
iuj  magrsquatne*  re  pjtm  rcdictii:i>.M.ixm.c  vcm>  li  cum  $ocino&  Dccio 
qucs  rct.i'.i:iii:scjiii  I5jrT.ft:i:cium  protnhasaJlilium  qui  rcm  patris  ctiam 
rJadcftinc  :i:u.iftnt,vtcx  ca  hln  ncgotuictur.Qiio  tamc  abfurdtus  quid  ob- 
fccp- 1  jci  pot>vt  Cl  fua  imprpbitacc  lucri  occaliont.'  ftltustam.nancifcarur>3c 
quiilt  cx  rc  ym\&fl.fip*J'JJ»r  r»<  D.dcptt.ktrtd.l.imj\.\i.D.dt  fmrt.  Mc  ctii 
nOUCt  quod  fcripru  ell  Ul  t.qm  b>n*.v..D  dt mttj.rtr.dom.cu  qiiibona  tidc  a- 
hcui  lcruiattfi  ic  alicnus  kruusliuc  homo  libcr  cft,nof  Iti  quicqtiid  cx  rce- 
>us  cui  fcruit  ati-juirir  ci  acquii  erc  cm  fcuit  b  >na  iidclcd  criafi  qttid  exope* 
ris  (uis  icquiliucnt  (intili  inodu ct acquirerc.f»r mW tfr >p»iiitiuoail  Vlp.yw- 
da.nedo  Cl  rCCIUt  CUi  ft:uit  hjiriiittr,  jmi4  imrtoprrM  tttxhtbtrt dtbtt  tmh 
tid  pdtfcrmn.  (\  idni  pfgo  cj  '£  i Itjonc ■  Jicere  nobis  liccat  tnulto  magis.  Ex 
rcpjtii>t'  macquilituiij  vultri  ijuoJ  filn  sbmilns cx  iplius  parris  pccunia 
acquifiiarit.lu.t  .diquid  m  c  un  irtiiconrulcrit  uiduftrix fua-?£t!i  cnitn fc» 
lilium  nun  dcbcrc  <  ipcraspatri  nuomodb  fcruus  dcbit  donnno  vcl libcrtuj 
parrono  tMmXi.ittkftqfmttmi.  <?  pm:r»n.prtff.  Ji  bitan  fmcn  nonpotcft 
quinfiliusnoii  cuuncipatus  Jc  qtm  loquitui  d.l.ptr.ult.M  m  familiarctcn- 
tuv  induttriam  fuam  totaiti  ckbcat  patrt,cui  oh  hanc  caufam  non  minui  ac- 
quircbat  illc  olnn  tx  induftrilii  attiamfi  aliuiuk  qium  a  patrc  pccuniam 
habuiflctt  qujin  li  pccuniapatris  tniifcr.  In  chmUccI  Iuftinianustcccrit  ius 
nouum in  ucto co,vt qoiM ftiuaianiilias ox tuit laboribMi  acquint,  acqui- 
rat  lilu  u>'ii  pjti  I* (1  n  i>lco  taiucn  Confequem  cfi,  vt  volucrit  Impcratorius 
vctuscorrcctumdlctac^uq;  tihin  t.t  u.  cipiccacijutrcnJifibi  cx  inJuftrta 
fuj.ii  inJuiinj  irnpcndcrci  m  exerccndapccnnta  quar  clfct  patns,Hcc.n.fal- 
tccifu  arquuin  cllct  inanctc  ck  mrc  vctcrc  vt  onod  lilun  cx  induitriafua  pcr 
rcm  patns  accjuirerct  >  po'ius  cx  rcp.itris  totum  acquifillc  diccrcrur  quam- 
uii  pcr  induftnam  ii.a:ii,cti.iinfi  nihtl  dcco  Iuftin.d  xiflct.Multo  igitur  ma- 
tgis  ctnncum  nominititn  cafunicxccpcri*,vtdiximus,qtiocx  rt-  parritacqui- 
litio  f.ttfta  fit.Nam  fc  CUrtl  dc  feruo  tru>  tuario  tratftamus  qucm  conftatac- 
quircrcfriictuariolinccxrCiTuctiiarijliuccxopcris  fuis  acquirat  L  fi  ftrui 
ifwfrmHtttt  it<  D.  dt  vfnfr.  non  dubitauir  qiun  Iru.^uario  acrjuirat  qitic- 
qu  i!  acqturit  cx  adnnivfirarioni  bonorum  ttuctiiarij  non 'tincjusm  cx  opc- 
raf  .1  iJqua:ticnt,fcdtanqiia  nex  rc  iplius  fructiianj  l.txrcfruQmsrij.^. 
tod.lw,  li  poncrcs  vfuiiitiuctuin  fcrutfic  coftitutum,  vtnon  nili  cx  rcfru- 
ft.  ar:)  poilct  acquiterc  truftuatio  ,  cx  operis  vcro  fuis aequircrcproprieta- 
ruidcbcirt  [qutamcoim  hccat ,  vfumrructum  hac  lcgc  conitiuitrc. 

.»'...  l.tn  irsdmtntbm.  ^s.  D.  dt  pafl.  ]  prueuldubio  acquirerct 
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frutfhiario  feruus  quod  pcr  induftnain  &  ncgociationc  fuam  cx  admimfira- 
bonc  rcrtun  tru&uarij,  acquircr  i  • ,  quia  non  «  opcra  fua.fcu1  cx  rc  fructuarl|  * 
acquifiuiuc  diccndus  cfkt.d.Ux  rtfr*8»tnjt,Sct cjuod  magis  mc  tnou«t,ac 
in  quo  rairor  tot  intcrprctcs  hallucinatol  ctlc,  tlludeft ,  quod  fupponunt  ifti 
tacitam  quandam  foctctatcm  hoc  cafu  concra&aui  vidcri  intcr  pacrc  &  fiiiG, 
-cquc  idcircoabutuntur  iis  iuris  noflri  iocis  quibusagicurdcfocieucc  fic  co- 
tracta,vt  vnuspccuniam  confcrat  alius  opcram.  Quarro  cnim,qupmodo  aut 
quonam  colore  liciipoffit,  vt tacita focictas  intcrcos  contiacta  vidcridc- 
bcat ,  qui  ncc  fi  volunfcnt  cxprcflam  contrahcrc potuiii'cnt?Naui  3c  cuiutti- 
bct  tacitar  conucntionis  induccndar  ratio  alia  non  cfi,quam  quod  pro  cxpreG 
ic  conucnto  habcatur  quicquid  tacitc actum  iutclligitur  /.  om»  ?«<4.i.  D.  de 
rtk.crtdtt.l.i..\.(ir  4..X).dtp*n.t,Utii  6.t§ Jrf.D.tn  jutb.ctKf.ptgn.vtt.bypoth, 
t.tcn.cantxu.a  nilul  intcrlit an  vctbisan  urfisvoluuc  dcciarctur  Ltttn tttmjtm 
yDsst.rtm  hmkr. Atqui  ccrtu  clt  intcr  patrcm  &  fiitumfamilias  nullam  pofc 
(c  contraiii  exprclfam  focictatcm  vt  ncc  aliuni  qiicmlilxtcuntraccum,  quia 
iocictas  nulla  cifc  potcft  quin  focij  inuiccin  obiigc-ntur ,  &  quidem  ciuilttcr, 
ncc  rurfus  quin  commumcctur  domtnium  carum  rcruui  quj  in  caulam  lo- 
cictatis  Jcducuncur/.t.«\ \.<jr  t.x.D.p'tfttu.1. z.C.M.patcr  auteui  ncquc  fiiio 
ciuilitcr  obligari  potcft ,  ncquc  rcs  fuas  cum  fdio  communicarc  vt  plus  do- 
minij  in  cuin  transtcrac  quam  quantum  a  fcipfo  iam  habcat  filius  iure  fui 
hcrcdis:  Ipfc  vcrotilius  inulto  iniiitis  communicarc  qutcquam  potcftqui 
nihil  fui  habct,vt  loquitur  itx Muw.jy.D.dt  tnr.dtt.  nec  vlLa bona,v/  tttt  Ih- 
luutm  tn  l.itx  Camtitu  i%.dt  vuig.tj  puptti  .{uftji  .*Icq<\uc  ncc  poflit  habcrc  a 
patrc  umctfi  patcr  vclit.Quando  Ctttra  magisvult,quam  cum  donat  iilio.^Et 
tamcn  donatio  iurc  potcftatis  impcditur/./SW  tm*nttp*tu.  17.  Q.dtdtntt. 
Multoigimr  magis  locictas  impcdictur,  ncliuc  cxprctfafiuc  taciu  valcre 
poffir.  Idcoquc  quotics  filitisfamiiias  ncgotiatur  cx  rc  patris ncceflecft,  vt 
patri  ipfi  ncgotiuur  non  iibi ,  ctiamfi  patcr  confcntiat  vt  fibi  fiihs  vcl  foli 
vcl  coniunctiin  iiiuui  Sc  patri  negotictur ,  quia  confcnfus  illc  patris  non 
poflct  maiorcm  vimhabcrc  quamcxprefla  donatio  apatrcin  tiliutiitanu- 
uas  collau.qua:  umcn  nuiio  cafu  valcrct.  Yantum  abcit  vt  ignorantc  pacre 
&  Jandcftmc.vt  loquuntur,  filiusfaaulias  iibi  foli  exrc  pauis  ncgotiari  pof- 
fit.  Atquc  itacx  ipfaquoque  interpretum  traditione  taiemluiu.cft  acquiri 
patri  foli  quicquid  filius  pcr  indufiriam  fuam  acquiric  ex  rc  patris,  ficjuidcm 
.ncc  ipfi  ncgant  acquiri  totum  patri  fi  filtus  negociatus  fit  patri  foli.  Cui  enirm 
aiii  quam  patri  pofict  ncgotian  qui  iibi  no  potcft  cx  re  patns  nc  quidem  no» 
lcntis?  At  illud  magis  mirum  cft  quod  iidcm  volunt  tiiiumtamilias  c  conucr- 
fo  fibi  cocum  acquircre  quod  pcr  induflnain  iuam  acquiric  cx  rc  patris  fi  pro- 
prio  fuo nomine tantuin  &  pcricuio  fuo  fe  cxcrceat.Quid  cnim  cfl  quod  pe- 
ricuio  fuo  puffit  cxcrccrc  tilius,qui  ncc  habcat proprium  quicquam,  ncc  ha- 
bcrc  pofsit?Scdctliponasbabere  illumbona  matemavcl  alia  quatdaoduen- 
titia ,  quis  ncfcit  in  potcilace  filij  non  eflc  vc  quicqua  cx  its  alicncc  vyl  amicnc 
proptcrconiunrfum  ius  patrisquihabctin  iifdcbonisvfumfruafi  tLLeiiiptr 
ut&LvU.C.dt  itn.au»  l»tr,fii.t\.  iniisomnibus  qui  vfumrruclu  habctgc* 
ocralitcr  ita  coparatu  cfl  vc  oihtl  pofsicticri  a  jpprictario  quod  vfufriictus  cau 
Gnufaciat  dctcnorc,ncc  fi  cocurtat  tauor  libcrutis.  Vndcolimcratcp  fcruus 
in  quo  alterius  eflet  vfustrurfus.alcerHJs  propriccas  a  ^pprietatis  dommo  ma- 
uuDiilTus  libcr  uo  fact/cc^uodmix^u^tcruos  linc  dominoetTct  vtfmini 

FFF  ij 


t,+       ANT.  FABRI  DE  ERROR.  PRAGMAT. 

\  S.  n:\t.4tltbtr).%.ftTHHi.<j  inl  i  '  •tJttanii.^.D.dtmtrtum.ttfismt.LuDt 

dt  m*num.vtniti].\ Mwi  i^uui  cifus  chri potcftyn  quo  tilius  ncgoriarione 
aliunam  cxrepjtris  oifutTt  poffit  pcriculofuo:  nih  ioncdcpcnculo  vitx 
■oftii  wtelligunt,quod  if  fum  tamcn  etu  ad  remnoflramnon  pcrtincret»c6 
non  co  magis  filiusi  a:n.  capaxfiat  acquirendi  apatrc,  qu>d  (iucpro  pams, 
fluc  pro  fuo  ipfius  c6m6do  pcricuhmi  vitc;  aliquod  inairrat.  Poteftq;  vtderi 
fcoc  ctt  j  a  lilio  dchtrii  patn  iurc  patrif  putcflatis,  cx  quo  antiquims  h  •.bcbar 
patcr  m  libcros  vity  ac  nccnp  >tcftatc./.i»/ii»<.ii.l).if  liitr.tf  ptft.  An  crgo 
nncrilms!.ini.'ua  nwlulti  ia  quehiicrir  rv  rc  patris,'rarribuico.iiunicabuntur 
tt  i  ntcrrcntnr?  Natn  li  ucttiulnniis  tffc  Hta  prolcctitia  conrra  Bart.qui  ad- 
ncntitta  pro  parte  elfc  vuh.c  infirCMicni  vidttur  vt  qicmadmodum  Bar.cx  eo 
inlat  tn  n  dcbcfC  c,>nicm,qiii>niiadi:cntiti.mon  co nferunrur.lt. 1  noieco- 
trario  contcrn  dcbcrc  putciiitis,tpijndnquic!f  profcaitia  cofrruntitr  omnii 
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hsmua  hant  romra  noi  lieri  eunlccutione,  nc  qiud  vfuucmt  Ban.  vt «  falfa 
pr<  pr  fiti,  ik  mfcrat  vcri  coiiciufioiic  nobis  in  contranu  ita  ccdat,vt  cx  vera 
propotitii  itc  taMam  coinlulionc  infcramus.Banoh  conclulio  vcra cft:ita  nd 
«oteiri  q  tilius  luiluftru  fua  tx  rc  pattis  acquiiliiit.itc.iiq;  vcru  quod  ait  Ad» 
uctitia  Don  Contcrrt.i.tWSf.M.Sed  illud  t  jilum,quod  allumit  cifc  ifta  aduftitia 
jft  partc/sunr.n.prutcttitia  cVquidc  in  totum  vtprobauiinui.Noftravcrbilla 
propofitio  qt  c.  nabct,clle  iltaprofc-ctiria  in  totu.ncn  idco  tacitvt  debeitctV 
tcrti,\  vt  B.in.li.quitur  comunicari.  llla.n.dctTium  protc&itia  confcrunrtuy 
qct;  a  patns  b^  nts  abfcclftni:  cuiufmodi  funt  dos  &  donatioproptcrnuprias 
triam  pr-.i  libcns  in  potcftatC  cGltitutis  date  vcl  promill^/.f  lt.Y).dt  dot.t*Q. 
itemq;  donatto fmipln  in  cu  acip.num  coliat  j.<i./.»//n^.$.i.Scd  ca  quf  titdm 
protcLtitij  furt  rcc  a  bonispatris  vnouaifl  abfccllcrunt,conterri  ahbertinec 
dcbentnct  p«  lT;u,kd  u.uroitincslibcros  lucccdcutcsdiuidi  prohcre- 
ditarus  portiombus.Aboqui  pcculiiiui  profectitum  vcniret  in  collarioncm 
bonorum  m  m  in  diniiioncni  ncrcditatii  quod  lalfum  eft  l.ctrtmm  t§  i\-C-f*~ 
mtinctf.  Porro  no  aimd  inlcft  pccubj  protcctitijquamcoru  qua: ex  peculio 
piofcdritioftintacquifita.cuii!  pecuhj  qucqneprotciftitjjcircccfcantur.  Di- 
uidcnda  igiturtnnt  ndcdmunicaodk,  Proindc  Banoliconcluftoilla  quat  ha- 
hct  bonj  permdultriahlij  n  rc  parris  acquilitacontcrenda  eiTcpro  quapar- 
tc  funt  piotcd:tij,non  contcrcnda  vcroquatcnus  funt  aducntina,  fioiti  dua- 
bus  pambus  c6tiucrur,itaduosad  nunus  errorcs  implicat.Priorem  tllu  quod 
vult  qtiatcnus  protcctitia  (unt  coimnunicari,  qux  tamcn  nulla  cx  pirtc  com- 
municantur,fcd  tanquam  p  iterna  Jiuiduntur.A  ltcru  quod  vult  quatcnui  ad- 
■entitia  non  comtiiunicari.N'tL;airui  crnrn  cllc  aducntitia,tanictli  non  com- 
tnunicari  faieamur.Nrgainus  etufilio  ipfi  acquilita  vidcn  porTccV  idco  tan- 
iiViidiciiuus  non  coininumcaai  n>  n  quod  ttliueafibi  rctincrc  patiamurqur 
tris  iucrunt  mortis  tcmporc,fcd  quoniain  volumus  diuidi  inter  tratret.A- 
d  autem  eft  diuidi,jliud  coinmumcanmcc  quicquam  vctat  cadcm  bona  cV 
diuidi  Sc  noa  commumcari.Diuidutur  quarfcmper  tuerunt  patris,Commu- 
nicantut  qux  funt  filij.Intcr  qux  mcdiu  ctiam  illud  cft.quoJ  ctia  aliqua  funt 
qux  non  pofsisdiccrc  vcl  diuidi,vcl  noncomunicari.Ea  nimirum  quc  tilio- 
fcmiliai  patcr  donauit  intcr viuos&  inutihtcr  ftuc  donatione  fimplici  uuc  ob 
cauiawi.Cum  cnimdonatio  non  vaicat  cVpcrpetuomanferint  indominio  pa> 
tmnon  potcft  daci  ca  vclcuiiiunKaxi  dcbcre  vel  non  comiuiicari  quia  verbu 
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D  E  C  A  D.  X  L I.  ERROR  Jtf.  8;; 
ipfum  eornmunicationis  &  eollationis  fiuc  affirmatiuc  vfurpcturfux  nc$a- 
ttuc  prfluppouit  antcccdcntcm  dominij  acquititioncm.Nccj;  tamcn  co  ma- 
gis  diuiduntur  quia  cum  donatio  contirmata  fit  mortc  oificiu  arbitri  faiuilie. 
ercifcundx  talc  clk  debct  vt  cam  per  adiudicationcm  tucactir,  caq;  bona  fi- 
lio  qui  donatarius  ruit  prxcipua adiudicec.In  quo  numcro  non  ncgo  ctia  il- 
la  poni  debcrc  qnx  cx  re  patru  filius  laboribus  fuis  acquiliuit  Ct  conitct  pa- 
iccm  ca  filio  donata  vokilfc' :  kd  patris  voluntatcm  in  hoc  apcruni  cxigo, 
fccutamquc  faltcm  pcr  lilcntiuni  coniiruiationcm  quam  non  cxigit  Barto- 
Jus>qui  vu|f  acqutri  hxc  omma  liiio,caam  patrc  inuito  ncdum  ignoraritc. 


ERROR  NONVS. 

T)e  Burtoit  dtflinilinte  drcu  hnerum prtfetli- 
titrttm  (tU*titntm. 

Tsicxiis  qux  vtraquchac  Dccadc  fcrijfinus  oc  iurc  colla- 
tionisapparct  fatis  non  lolum  quid  intcrprctcs  fcntiant  circa 
coUationein  protcctitioruin,  ft  quid  ctiam  nos  fcntiamus,  iu- 
uattamcn  hoccapitc  vniucrfam  tractationeni  Vttut  incpdo- 
gum  concludcrc  rclata,&  confutata  Bartoli  diilinctione  quaiii 
vn.-tnimifcrcoinniutnin:erprctum,nc  dicam  pragiraticornm  coufcnlu  vi- 
dco  apprnbjtJiu./j  ini.i,$.nec  (aflttnfe.D.  dtttUut.  bontr.  num.u.  diftin- 
guit  in  hxc  ipfa  vttbz.\Quuud»iue,\r\c]uiup4trr  dutfiltu  tb  cauftm  ttlnjuam 
ad  (jHAmpAicr  ttmbmttt  c7  ptterut  ctgi  vt prtpttr dtttm  ,  tjr  donatttnem  pro- 
pternupttM.rfr  iflttd fint dmbto  etnftrt ,  vt  infr.nt.prtx.  per  tot.&  Q.fd.  I.filtt, 
tjr  l.  lUam.  tjr  tnultit  legibm  tliiun  w.  Httio quttt  cum psier  ex  tjuudun  ntctf- 
fiitut  dw,vtdtiui  vtlit  quud  tonftrut,  lum  ,  7x14  fiho  hte  pvtcfl  cjutn  in  vit* 
p*tru.l.Toutp«ntm  PhiUdtlohw,Cup.f*\ml.  trttfc.  (fr  ptrhte  («nf.rt.  Qilod 
aitdotcm  &  donatioucm  proptcr  nupttas  contcm  ve;  i/Tiiiium  elt.St  J  rJtio- 
nes  qtias  adtiert  Itmt  lal.x.Prima  fanc  quoniam  patcr  dai  quidcm  cx  ncccfli- 
tatcdotcmprofilia,  fcdnonfimilitcrdonationc.il  proptcr  nnptiaspro  liho 
l.espttt  sj.mIia!  l.tjut  hbtrtr.D.dt  rit.nupt.Ytcci  vtiantq;  tttt  ciim  dat,cx  ofli- 
ciopatcrno  l.vlt.C.dedtt.prtmijf.Dcmdc  quoniani  nctnovnqte  lkdixit  tua- 
trcin  vcl  atiuin  matcrnum  cogi  dotarcnificx  valde  tuagiu  caula  l.nefne  md- 
ttr.UrQ.dt  iurJtt.l.pen.D.dt  ugnofdtber  .&  tauicn  ccrtuui  efl  dr.tcm  ab  ns 
daxam  otrtnimodo  conrcrri  oporttrcnon  mfrnu  qtum  camq  fdata  titip4- 
txc,d.Uu*.l.vt  ltbtru.ij.l.iUud.ia.$.t.C.dt  tffitf/.Poitreind  quia  fi  ratk  cikt 
bona  &  vcra  fcqucrctur  quod iam  olim  donatio  proptcr  ntij  tias  da:a  pro fi- 
lio  confcrri  dcbuirfct  proptcr  pitris  voluntatem.Hoc  vcro  talfun.  cft  quia  c- 
dictiiin  prxroris  dc  dotis  duntaxat  non  ctiam  dcdonationis  proptcr  n-.iptiat 
collationc  loqucbatur,prinni!qticLco  ftiit  qut  conlhruit  \  t  Jonatio  proptcr 
nuptias  ad  cxcmplum  dotis  contcrrctur  trt  d.l.ne  i.bttu.  II  luftiniano  ct tdi- 
nius  tn  I. tjutmun. . ncudu . i <).CJe  tnoff.tfflttm.  Ahcra  vcro  Bartoli  ratio  idco 
falfa  cll .  quialicct  filij  fit  capax  dotis  ccnOantc  matrinionlo  quJiuuii  vi- 
uo  adltuc  p3trcW.A7fwftnfiu.non  tamcn  finnlitcr  tiiius  cuk  snontinc  p  Jtcr 
c6tulitdonation6pr.'ptcr  nuptias  in  nurii,dici  pctctiCJpax  doiiationispro- 
ptcrnupcias  viuop.itrc,nj[iil  cnimjprfusiuris  habct  in  huuifiiodidoiiatiunc 
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a\  i  :;•  i)  ipli     ••  Vt]  .t  |«iht.l  it,fcj  ipfms vxori .qttamui» prtipfer ca do- 
natioi:au.tabc--  &  w.u  ..    u  i  n.  Inquo  fiTratnonu-n-Mdiifimi.cni 
dlentianeindotli  cv  proptct  nupttJt  Jonattonts.Na  dosquiui:.  iit  in  bonis 
muritittatncn  cfttnuUcrt.  Lqmiitu.-jTi.dtinr.dtt.  Ardonviopropter  nt:- 
pti.i  iion  t_:itin  ,11 1)  uiierii bonUrlt  fc  I  ctiS  inqontmio  cit  s  qtiiritiario  6c 
plcno  iuri  Nni  quod  pretnorr&c  Hlm  a<i  p.u.  m  li  -l.uifi  niniflfi  nlij  rcucrti- 
:  -.  .  •.titip!  i  Juiis  /. i£.mt mmt.lt.tH^l.hmrt ftMt*eftmJb.  D. 4m  im-fimtj, 
t}.C.{J»t.m*tr  |i  !t  ij;.v  iii  ,i  .t<i  ipli  tn  dote  Jafi  potclt  vt  lun  ia olim  folc- 
bat  l.*t>..yC.dt  eti-.a.r.upi.l.i  inho<  crfantmaxiKi.  noflriomnc.  ducc  fcrn 
pn  Banolo,<>de  .!  tc  _,  proptct  uupti.s  J  njtu.ncfu  ioquuttir  qttafi  d£- 
t  r bbcTU iplii  i (0> v<H4trari<      i  kh.jri 'in_lucrvalcicdotisdationcn_ 
tj  a-n  li  Jm  J.tta  f it  _i.iLi.ipn  lilu,  ncc  Jattoncm  donationis  propternup- 
uas  qu_uu  ii  ca  donatio  collata  iit  in  rwtnl  nominc  iilij  di%  I.PSp  m  tt.  Itac^v 
tnm  totahcc  JJtJLiio  1-ar..  adc.iptrtincatqttelibcris  ipiis  danuu  a  parrc 
P'  ilfi  nivis  Intrcpidi  diccrcdPnii  a  lunc  JlI<.lncu<_n>,  partcnt  ralfam  cflc.Sicut 
illutl C|U_>rJ  tjctari  dlctpbfl  B.ilJ.cV  cctcios  ad  {.L£Jt tntfj dtt.  c.tmdos. 
[  ro  nlta  d.turpciuio \;1  Joiuti  •  proptci  m  ptias  nurui  proftlio  cclcritatc 
.oinr.gcndaijj  tctionu  vnarn  occuttari  vt  in  fpccu  /.}.  $.ftdfi*Ubtttit.D.  dt 
dorat.int.z  iT.fj  t  .vp  .U.n.  li  im  iiVit..i  enif-t  vt  ncq;dos  illa  vakrcr,  qux 
a  (bccro  ttaJit  i  cliit  £cncro,mcjiit  ca  Jorarioquij-  j  ("occio  nurui  data  cllcr, 
ijtiia  h  rtt  gcfty  <  ■u\>i  ;s  l.itllLi  vt  traditio  t.i_.a  ct.cr'fdu>  pritnu  aut  filic,  dein. 
Jcpcr nn  ;;.:;<.:.',  \  .!  tuiim  pu  titiu  no  potutflct  iilia  Jotcm  dando  ma- 
nt(.  Jut  1:l.u.  Jun.ndc  prnpttt  nupiia.  VXOfi  iraii-icrc  Juminium  quodtni- 
nmu  hobuilUttni  llwmycto  Jt.iL>iiil!it  cx  .!«.  uationc  libi  apatrc  factaquqnd 
vUii:l.:.Qj.,i  JiOintik  cfl  in  i'p.cic_/.jf.  fed  f<  Jcbitorc  vbt  actus  interrnc- 
dituj  qui .  vtu !m<., i  t.ilis  clt.tj  i  v.Ui  .t  .tuiiili  p.lam  inicrccflilfct.obidq; 
iton  impedirci  »a_n-iutcm  (ccMnJt a.tui  li  rtono  alia  caufa  fccundusillca- 
crusinfini  arctur.  No»vctb  cuu      im  'rjLtann_s  in  quo  nxnnJu. cafus 
valcrr  p<<tcft  (i  eonlijcfttur  jm|  i:.<  j  i  iim  s  no  tanquant  fccunduj,tlle  au- 
tem ti'ut-iJ.-«  q  einnuflri      I  iri  vohmt«ncc  valmt ipfc ncc f_qoen- 
ti'in,ciii:isti.h  biU  n.ciitu  ._i:  v  Jtic  ('jt.rctur,  ft  rc  ip(jiiitcrucnilf«.Cur 
tgoiiri  ruci  ifll  rttn>tingai  riS  •   itin  ipiidBartoliUMi  Qmtndtqtu ftuw 
d*t  jilia  x  ttmpl  uniitu  Je  tjua  dlQttm  ,;ff>tpr*,(£  i/ind  fimtlutr  vtmu  in  ttMm- 
iio>  tuifetundu<i.  tmm  n,cdum  t/utu.  itjimtfiu.  Ktltk  nuid  p*ter  dd  btt  videtmr 
lenen  tx  /ujjjm  nuefiutie  tmtw*  mtomirttt  di/>nt*tem  fiiic  vt  in  %/intb, 
(ftnfii'.  tjug  dn>tt.  Sed  melict  nttt  cjut*  liatpote/l  ^udit  fittt  invit*  pttm.  El 
Uttftmd*  ct  trnphyenfei  in  !/«thm  nmllmm  ejfrt petfon*  txtmtnmvel  tjm* fiiit 
imvHMfmtrit  n<,<-ii/»x>creni—       Vtntrtmttm  i»iimiitntmfttmhdumt*omt,fm- 
prtdixi  Hatt  rccun.l*diftini3ii  iinp.uscfl  dcquaquuiuainnihilin  prxcc- 
Jcnnb.ii  Juiiuus,: mtu  p).  ra  nuiic  Juttcuportct.  tft  cnim  vttlistradtaius 
«.ratisobfcutusc.  f,  qi  •.!  u;  hac  qualltonc  dc  militia  &  dignitatcrilio 
coinp.iratj  viJctttralittr  (cniilfe  1'apinujius  in  4 1 .|.f  nttfmfamp.P-  tkttt 
Ui  ktnt:  vbt  ncpjt  rihum  quuqja.n  hiK  notiimccontcrrc  dcbcrc  propter 
•nciadictntati  jihicv  < .]  .\x  fuftiiicrc  cogitur,  Alitcrvero  Iuflinianus  in/. 
tinnim»d,.:)o.i.irt.pHi4't.  C.de in>Jf.:t/lmm.  <?  tn d.I.itlmd^o.m frintif.  C  tU 
ttUti.  vbt  vultoii.niaqiia:  patcr  cx  hac  cai.fa  pro  Glio  crogaucrtt,  5_  in  filtj 
quart.  imptitjt i  &  ab  cocGlcrri.Ncc  alta  cociliai  Oi.ii  rationc  tnucnitCuia- 
ciua  ltb.i  Opftr.t*f.io.4dfiti.  mti  vt  ftjaraiida  jutlitia  llia digniute,  <j.  non 
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DECAD.  XLI.  E  R  R  O  R  ;  VIIC    '  8ip 
f  r  obo-Kam  &  milttia  dignicas  cft,paftimque  codem  quo  dignitas  iurc  c(~ 
fctur  apudInftin^nW.^»».8i.f^«.qu*digntt.&  fua  quoq;  habct  oncra  vt 
Qoominmincalocumhabcatratio  Papin.  quim  in  alia  qttalibccdignitacc. 
fcq;mcfiushacpartcnitaIlor  Bart.  dnCinguit  non  militiaiu  i  dignicacc  fcd 
■•Bift  digniute  qux  vcl  vcndi  vcl  ad  hcredct  cranfmicti  pofltt  ab  illa.que 
ncc  vendincc  cnnftuittipoffit.Siccnimdifcrtc  Iuftinianus  ipfc  difttnguit,  t» 
d .  j . mpH< an .  [  t  quamuis m dJ. iUmd.  non  cadcm  diftintXio  rcpctatur » vcrba 
umcn  conftitutionis  c  ilcnduntfubintclligcndam  ctim  fafta  fit  ea  Icx  poft/. 
Umntmtde.n  in  cius  quodammodo  declarationcm.qudd  plcriqucpiitaicuc 
priorcm  lcgcm  qux  de  impuutionccantum  locuta  fucrat  non  dfe  trahcnda 
ad  collationcm.Quam  interprctationemluftinianus  fubucrcic  conftttutarc- 
gula  vt  qiiecunquc  in  quartatn  imptruntur  cadcm  nsulto  magis  confcrantur, 
c<con(cc]ucnccr»vcquf  non  cotncnintur»multominus  irrpiitcncur.Quar.uU 
noncconucrfodici  p«  /iit,cflcimpuundaoinni«qiiarccnfcnmctirdifficilius 
namquC  cft  vt  quid  in  lcg-tiiram  111  putctnr  qt-ajn  vt  cor.fcratur :  quoniam 
dc  imputationc  non  quxritur,  ft  infpiuas  rationeni  iui  is  ciutiis ,  cx  qtto  non 
valcnt  pactioncs  quantumltbct  iuratx  dc  non  fucccdcndo »  uifi  tum  tcfta- 
nicntum  taw tnm  eft  >  aliufquc  ex  tcftamcnto  fucccdit ,  qttam  is  contra  qucm 
itnputandi  necclsitas  inducitur,  ob  idque  odioiiorcs  funt  impuutioncs.  Dc 
CcJJationc  vcro  non  quxritur  nifi  contra  cum qui  fuccedat  ctun  cxtcris  qui- 
bus  non  vult  conferrcidcoquc  funt  collationcs  fauorabiliorcs  quamuis  non 
idcirco  tcmerc  induccndx,ncc  finc  aliqua  vcl  cdicii  vcl  conftitutionis  auto- 
rttate.  ScdSc  quoddtcimus  tam  dignitatcm  quatn  militiirn  quxvd  vcridi 
pofsic  vcl  ad  hcrcdun  tranlmitti  &  contcrcndatn  cflc  Bi  imput.mdam  rcctc 
idcm  han*dd  d.$.ntt  t*/}ftn[i.n.^.(^  C.fiC accipit  vt  no  qi' icquid  a  patrc rro 
fiiio  erogacu  cft  vcl  imputctur  vcl  conlcratur.fcd  taiitutiiodolucrtj  tj,  tfpore 
mortij  patrii ad  iiliu  potcrat  pcrucmrc  vt  Iuft.loquitur  in  dJ.tllmd.  f.x  quib. 
vcrbis  tantoclartUi  apparctnodcaliadigniutc  vchnilitia  fcntirc  Iufiin.qua 
q.  «vtl  vendi  poGit  vcl  ad  hcrcdcrn  tranfmitti,cum  alioqui  difticilc  cflct  x- 
K.marc  quantu  Iiwn  iiiorictcpatrcadfiliupcrucnircpotucrii  cxca  digniratc 
qua  ncc  tranltuiflurus  fuent  in  hcrcdc  monens,  ncc  in  alium  tranflattfh.s  u- 
merii  vcllct  viuc*.Ncq;  camc  tniru  vidcri  dcbct  Papin.indiftiiKtc  ncgarc  co 
fctcndu  qtiicqij  ab  co  cui  patcrcx  ptcunia  fua  dignicatc  qtixfiucric,  uim  vt 
plurunu  ca  fitcu  Jicio  dignitacu  vt  ncq,  ad  hcrcdcs  tralhiitti  ncq;  vcndi  pof- 
fiit.Quanquaiiquis  uialtct  diccrc  hanc  d<ft  nctioncPapin.  incognira  ftiilTe 
t\  aluftin.prur.Qiuductais  mco  iudicto  non  crrat.  Na  it  vcrba  coitftitt-tio- 
nuL  ftin.ta  in  d.Lmrttmtdo.  q  in  dJ~t!l*d.  not  uius  pixfdcrut,nc<  adaliud 
videturluftiu.rcfpcxificpicxiquaad  ul  tjliuiufinodi  er<  caticncs  a  p.itrc  fi- 
ant,ob causa  mfla &quauis  no  ncccfiaria»umc  no  inutilc  hlio,qui  jjindcnd 
dcbeat  rccufarc  quominus  hoc  faltc lucru  <j»  tnoricntcpacicaclriitc  cx  ca  di- 
gnttatcrcrre  pofiit  cogatur  cofcrrcvel  in  portioncfui  Icgitiuum  itnputare. 
J&cduttis  fc-oncribus  digiutatis  vtloquiturBar.Ac  Papinwno  ittmq,  Vlpia- 
noqui  Papiniant  fcnccnciam  T(.k-ttMd.i.nttt/t(Jrtnft.vtrf.  Std  *n  MLnimil 
«Ju  rum  vidcbacur  vc  cogcrctur  quicquaiu  confcrrc  hlius  ob  cam  digmtatcm 
cuiusoiicrafolusrctiiicrct,Ont.i-.i  tnqua  nountumad  pcointariar..  cau^im 
/ptr^inriadcquiluis  foliscV  liiiliniaims  &  B.»itolusCo^itaiunt,k.'  quxf .mt 
lorll^t  grattiora  gcrcndx  dtgmcacis  pro  digniutc,  niagnifkc  jiuii  fo  Ji- 
f rudcntcr non  calu,& , quodcaput  citprobcSc  fobric  nccx  quaval 
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intamtttttlp*  onc.tt.it  cxiftiiiurui.Tanti  niminunclt  habcrc dignirate  nou 
cju.tntt  cmpu  lu,  (cil  «jLiati  plcrumq  ic  rc  Jcmptas  vcilct  di^mtatis  molcfliat» 
A  Quotkluna  pcricnlatUtjjui  um  itiipolitumonus  lcntitquim  fit  graucdu- 
bii«],  c*  cucntu  IttCTi  an  djmni.  A  Jdjuuit  pro  Papiniano  rationent  alia  iorif 
m  n  inclecanicttti  ij<non  ilucr  artuum  lit  cogt  qucm  prxftarc xftin-iatio*n< 
rci  pro  i:  ipfa,  Ottaitt  li  aJuerfjnut  rcm  iphmqtiv  Jcbcrur  accipcre  poluw 
vt  ratincm.iturMircclI.is  \i\  i  ji  rni4litr.'.j.$.tx  Mjft.O.dt  ««■r.drt.Curenim  co 
patur  quis  pixftarc  xltimaiiuncm  proca  rcquam  ipfamprxftarc  mahtlt 
pofli:-  Atqui  nt-ti  p.  tclt  iv  «  i  p.'.tcr  Jipiitncm  compjrauit.confcrre  hatii- 
btis  eatu  ipiani  dutnitatcm  qu.r  UiI.lci  n6  potcti,  abiccdcrc  a  pcrfonatiJcd- 
ntcticc  ik  ill<i«]  lartlturaputl  Vlpiimnn an  cogcndus  iit  confcrrc  dt gnha- 
iciihA  dtaittu  n  an  c  -ulcirc  cogaturin  nonunciJcftin  pccunia  qtiancuius 
iit  ipfc  dcoitdrconiiit  itus.Ncquc  uuicn  il.it  pcrcutn  qui  habct  dignitatcm 
iic  cOJtrcrrc  dtain  pwfli:  ciVn  vch:,tcJ  pcr  ipfam  «fgnnjtcmqt  x  cuin  litine- 
r«  pcil'  i|l  'liiiwit.nuuikjunuilijiiioJopntcft.Ncc  tgitur  pecuniam  vcl  tai- 
rriinain  con!«;tcci  uciwiusctt  ,  umctli  poiusulcm  ctTcmilitiamaut  Jigni- 
tatcuttfuat  vcndi  p  Ifittvcl  jd  hercdei  traoln  itti.  Atq..c  itacrrtc  pro  Papi» 
nunu  Cuntra  [ufttniamnnarauc  hbcntct  atq.iccGntra  B.ut.  Iiliccrer,  difpu- 
utc  , .  Sj.I  quoutam  Iuftinuni  autpritai  inuito  ctiam  Paptniano  iurisratto- 
nepi  tuu  cU^ficiamus tatstu  u  lipufluitiusnecidcm  iutisratioBartoIiqao- 
qucautoriute  collidattir.  Ait  Bartolus ntinttcffl  illam  cffc  proptcr  quam 
nuliua  vcl  ilu*dtg  i:j«  Jcbcat  confcrrtj  q;  6J  paterea  nccclliutc  quadam 
n  aturx  v idcatut  aJ  huc  ten<ti>vt  nho  d.gnitiicni  acquirat.  I  ioc  vcto  talfum 
efUncntic  probuti  rcx  duSa  lullintani  Nouclljrti-autcxaho  vllo  tuxis  loco. 
NccaJ  aluu:  pjucm  ,.bl<:u:  vutu  r.  comii.tmc ,  Jc  nattrx  5c  parcntumotn- 
niurn  ni.  i  Vt  Oittci  ll   tll  mis  fuu      <:<.!. nihilinitrefi.jo.f.ftdnHmijiiid.Dt 
,it  b  n.itbtn.  fdluttp  lil  m'<n«  n»  iplius  patris ,  Noiictiain  vt  viuusquic- 
quam  ci  contpam  prxtcrqvftmca  qux aduicuJjtiiviram  nccelTjriafunt,in 
quonumcio  iKn>  niti  pbi  t  niibitttua  di^uit.itibvis.polucritdigniutxs^fuie 
»]  ibustuiilt, i ii  «l  us  &:  coiiui.  " !<tts  «].:jtit  cum  iisvtuit  tjuifquu  fcitviuc- 
rt     quotidic  cogitai  fc  ittoriti  rutn.tt  cx  hoc  ma.ituc  intelhginius  vcrifli- 
nmm  ilf  ,«i.i< :<1  :u  ;>i.rcc  J«ntibiis  Jilputaiiiituis  pollcriorcs  Impcratorcs  in 
iwic  illo  itidi  ccndo,Dc  ccuifcrcudil  us  .|.ixobc  tuf.imdjtafuntnon  tamre- 
IpCidflcaJ  i<:  an  «,iula  ciict  nccclljiuneCnCi  ftuc  C4  partc  donantis ,  tiucex 
partc  donat.ii  1«,  nuajn  vtrumaliqi  aiuerit  Jan  Ji  catifa  cx  qua  lucrum  dona- 
taruis  lcnlci  it,\  linc  qu  n  n  f.icnt  Jonator  J<<nitun:s.QiiarcncclibiBart« 
UtMucit  iii  hac  rationc,  tcd  mcliorcm  quxnr ,  2«  puut  fcinucniirecum  ait, 
9*m  ktcpttq1yi4£ii}iiitini;i..  pdjru.f^  i  t  <ti  tfl  ratio  fi  ciiet  bona,Ucctct 
vttli.i  etiam qtue  pater  cxp  n   .  «t.t  1  cunndum  filio  bcnchcium  aliqtiod 
ccclcltauioom ,  puta  kn  nuttcnu  i  Ri  mam  hteris  &  nunciis ,  aut  ettam  Do- 
c':oratumc<jnfcrti<  p<>iti.rct, ctim  littuius  iftarumomntum  carteraritmque 
i:  ,    tarum  capix  it;  vita  qut.quc  patris,vtpotc  quas  non  a  paffe  accipiat,fed 
vci  iPnitfipt.vcl  .ib  alio  qui  «ijnJi  ius  hab:atcxiurcp>ibhco:  namquodad 
ius  pubticum  ..ttinct  iilius  non  fcquitur  ius  pattix  poteftatis.  I.n*mf Md.14. 
"D.*d  SC.Tithtli.l.tn pnnAiu.--.(mm  ftj.D-dt  mdtt.L  contrario  antcm  duf  • 
illx  rationcs  quas  rcdditBart.  a  :^4.»iff  r^r^/ir.nj»»».^  curcj.pcnft  bcn#- 
Bca|>DocxonbH<  &  aliarum  luu»ifmodf  digntutu  non  fmtconfcrcndx,qu6d 
fcuicct  dignitatcsiila;  cc  hxi«ir,:  pctfonjjucc  ad  aliura  tracsfcru  poismt>nca: 
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prineipalitercommodum  pccuniarium  rcfpiccrcvidcantur  vrt.lfluui.QA. 
S.vltJtltgut.\.  nihilaliudprobant  niliquud  dignitatcs  ipfx  nc-ndcbcant 
confcrri.  At  nos  quxriiiius  rarioncro  qux  pcrtineatnon  ad  ipfas  dignitates* 
de  quibus  confcrcndis  ftdta  cffct  dubitatio,  fcd  ad  cxpcnfas  in  dignitatibus 
quxrcndis  fadas.Non  igitur  ali  i  mcliur  ratio  quxrcnda  cft  quam  qux  a  Pa- 
piniano  aJlata  fuit.ab  Vlpiano  probata ,  &  i  nobis  noux  rationis  acccfsionc 
confirmata.  Qux  tamco  cum  fir  gcncralis  ad  Cas  quoqucdignitatcs,  qux  & 
tranfmitri  &  vcndi  poflunt', fatcndum  cft  fi  qt:xrjtor  cur  in  his  potiiis  quam 
in  ahis  colhtio  locum  habcat.non  aJiun Jc pctcndam  cllc  rationcm  quam  tx 
▼oluntatc  Iufti  niani  cui  vifum  fuit  itacflc conftitucndum,  vt  ius  unputatio- 
nis  cV  collatiouis  ampliarct ,  quod  vtrumquc  fucrat  multo  arctius  tcmport- 
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Sipattr  txfutpttuniuftudum  vtl tmphyttufm  tmtrii  ptt  fe  tjrfiltu 
f*»,&  f*id  dt  rtbm  i  fitu  ipfi,  cmpawit  tx  rtdtt» ftudi 
vtitmpbyttufetjyun fiut  ttnferenda. 

V  o  D  vc  rb  addit  Bart.dc  fcudo  &  emphytcufi  quf  qois  com- 
paraucrit  cx  pccunia  fua  pro  fc  &  filiis  fuis  ita  dcnnim  vcnirc 
.  lila in  collationcu.,fi  vmjo  adhuc  patre  cccpcrint  cflc  filiorum, 

-  t  l,onc"a,n"P°"'nortc,ndunUxatPMris,noncarctdubitatio- 
nc  ,  quod  ad  pofteriorcmpartcni.  Cum  co quoquc  Cafti  quo 
non  nili  poft  patris  raortcm  lncipiant  iila  tlle  filiorum.vcrum  tamtn  lit  iam 
indc  ab  ipfo  contractus  tcmporc  fuilfc  iis  ius  quxfitum  fuccedcndi  qi.ando- 
quc  in  iu  bnnts  ctiam  muito  patre.fi  ponas  in  conccfsioncfcudi  vcl  cmphy- 
tculcos  racta  cifc  mentioncm  f.Iiorum  tanquam  filiorum  non  taiiquamhc- 
rcduro,hoc  ctiam  addito  vt  fpccialitcr  &  pruprio  nominc  fiuc  nommati  fil  i 
in  :nuclhitua,adco  vt  ncq-.tn  patrispotcftatc  lit,fiuc  fil.os  iftts  cxhcmfa.V, 
iiuc  bona  fua  omnia  piofundcnd»  priuarc filios  iis  emphyteufibus  &  fcudis 
qnx  non  fint  hcrediuria ,  /cd  cx pacto  &  prot.idcntia  non  tam  patris,  q.iam 
conccdcntis,qui  cam  lcgcro  rci  fux  dixit.hhis  omnimodo  dcbcantt.r.  jrlanc 
ennit  coclufioncm  hoc cafuouo  in  inucftitura  fint exprefTa nomina filioru, 
apud  «ollros  indi.bitatam  cflc  tcftatur  IuhusClarus  lib.^.ftut\ftudu.tlutft 
4A.nu.uvtr/fed  dt  *«a  «.  1 1  cn  i  q  u  e fi Cl  quaaliaconieaura  poflit  appa- 
rtrc  concclh.ni  cfle  fcudum  vcl  emphyteufim  no  folum  intuitu  rectpicm.s 


,  .  «  v  «u  recfpicntij, 

.cd  etiain  co:ctr,platiunc  filioium  vt  loquitur  idcm  Clar.i»  f.emphyteofis  • 
\tJt.iMtfi*w\  ii  talcs  •Ifcnt  tilij  &  cius  xtatis  acconditiouis, vt  lam  tu  pof 
fcntcaipfidomint^rxftarcobfcquia&fcruitiapicrcrtiin  railitaria.qux  ra 
tcr  iplc  preHare  poikr.Quamquam  ncc  dcfimt  qui  dcfcndant  ctiam  in  fcudis 
&  cn.phyteuiibus  nonis  vfqucadco  jus  clli.  quxlitum  fihis  cuni  non  funt  illa 
hcrcditartancc aiixta,lcd  mcrc cx paifto  &  prouidftia.vt  qt.auis propria  eo- 
rum  nominanon  fint  exprclTa  in  coccffionc.no  poflittimcn  patcr  filiis  >I!o 
modo  ptarludicarcnc  quidcm  domino  ipfo  confcnticntc,  vt  cx  iis  vidcrc  eft 
quos  refert  CJar.  d.f.iC.nu.i.  vtrf.hu pr^/Jii^w  6e  dc  communi  artcftan- 
tur,  licacontrariam  fcntcnuaiu&  vcriorem  &  communiorcm  ilTc  con- 
dudat.Dequo  nuncnon  difpuumu».  Ouincs  cnitu  quxftioncs  qux  ad  fcaV 
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AN'T.  I  ARRI  DE  E  R  R  O  R.  PRAGMAT. 
Ai  c»  jdaiminipinuiciuinpoflrcmam  Chihadis  noftrz  partcm  confcrr* 
coqttamus.  At  rutfjni  quiti  1:  lcuduui  lit  nuuum  quidcm  &  ctrphytcufis  no- 
ui,k  J  fic  Un  cn  djtuin  datiuc  Ytia  fcudum  antnjuum  auttuniquc  habcatur, 
qtiar  tfutgaris  hodic  inucfliturjruin  cbufubefl  juc  iti  t  itipli\te..li:n  antiqui 
tk  stuun  rQnottes  ruhn  igitnr  dc  fcudo  amiquo  vcl  dc  cmphytcufi  antiqua 
fittc  ccc.cliallicaiiU  licniic  priuau  cjiiltjtintir  omncsli  modo  ncc  icudu  n 
hcrcdiMT  u  1«  vd  mixtu  nct  en  phm  ufii  luj*.  Jn  :na  vd  mixta.fcd  cx  padto 
&  prouidcHti.iicm-iili  noniini  cxpuibiioitiinahlioruin  [  quz  ncc  hoc  cafll 
oprinn  poruiflciiflhSi  •  CX  htucftwt  nt  ver.ittihu»  ptr  pattc  p.xi.idicari  nul- 
loniodo  ron*  i  tvii  \..Vtvnicx;iliis  cawit.niapreJegjrc.IJc.il  CUr.m  d.$. 
frudum.t]  40.r«  5. -j- 6  7. 41.1t  :.Sc!  cx  t.li  s  tu.iniii  luicJitjctiii  patcrrai 
rcpudtarcvrlinti  puilc  umcm  in  lunuliuodi  tutdis  &  t  ..jJiytculibusfuccc- 
dcrctUiq;  \t\  h  vdctc-riutisiiWi>.:itieiii\q.ii<iiai;nji'S,  vtcondudit  idcrn 
1  I  v.  fjni;i.'f,  C  i*d.f  t"-f '  ■  tcfu.j. t6.ru. >. ^.p.  1  ii  cr;o  calibui  cu.n 
i  s oncratui  liliiscttain  h;  \  a.  paui»»ncccliJti6  dttcndii  clt,\d  conlcrn  dc- 
bcfcpcvuti  W  ••  -  •  • .  •..  rm.  j  jtu  c  ptitl.i  tuit,  vet  inibtii  rifc  nriond 
1 ; .  1 1  'i  .[.1.1  :i  I  ;.  :•.;:.'  mtuttui  iitli an  lit  tjt  ylitum  rtttduin  hlio,vcl  quxfita 
ctnrhjtcufui  in  vha  pJttris»PratiiVrtiiii  ctWnadtbi  po0c  lutfkcrc  vt  lilioius  lit 
tnizfituin CS  fOtl  Ivtu  \:uwj-itrt'i:.jmjKrrctro(icti.>ncadhoc  vtpoflittc- 
nc.i  l.l  eoll  ittwr.cn>  ssi.i.f.id  ]ui<i\.  D.dt  rtutn.Qvnitu  nugts  igiturtcnc» 
1  •  r  )m  cafibutiht  quibutcl)  rut  quatfitutn  hiio  iivtuoadhuc  pacrt-  non  pcr 
tc.roii-tionciu  lc.I  VCtc/Ncc  •  R  C ■•ntt anuiu  Quod  iifdcm  intcrprctibus  pla- 
cctncoiictcurhiiii  ontiquuui  ncqiAC  CutphytCUiini  antiqiiain  tmputari  dc- 
Lcrc  in  lcgititiiant  tilinruni  hrrtuc  cnnlern  raaquttu  <\-x  aducntitucflc  vi- 
dtar.rur  vttra^tjt  Ciar.  m  d.  f.pm<inm,^tnfi< 4/  »JMMI.I>  IJ  cnim  potcft  in  co 
crakicTOtcndo  vcrutn  ciTt  quod  rcvcra  fit  antiquuin ,  tt  in  ca  cmphytcuuf 
tjui-  rcitcra  (.t  tntiqua  fcd  non  in  fcudn  nouo  dato  in  fcudum  aniiquutnnec 
ir.  cinpliyttt.fi  nottj  Jatj  in  ar.*  iqtuitt,l  lcc  cnnn  ncgari  nonpcttfi  quinpro» 
lc&ituunt  cuui  i  patrt  ipfb  fuiu  acquiftta ,  ntc  quod  in  tcudum  anriquiMi 
velinamiquant  cinj  ..t  a!tud  pcirinet  niu"  vt  eatnko- 

bcantnatui  iniquantuin  aJ  ius inucttirura!  StttNwdBonii  tjnod  adperlo- 
nas  dantis  3l  Ktipicntiuminon  cti.nu  vt  c»  unnus  ptofciticia  vtdcri  pofsinr. 
Putoigitui  fratrcm  qnicxpccunia&  btncficio  patris  fcudum  habcat  vd 
en iph)tcufiin  lictt  n< -r  nifi  p>  H  utortctupatttSi  lit.imcncx  coiurc  habct 
ijtio-Jt  nii  in  patrii  v::j  tcrpcriti  .•tiijJtjut  pcr  patrctn  ci  auffcrri  non  potuc- 
r;t» «jL! i ji^^uui  clTc  \  t  contcrai  m  tl  .;...iicni  fciiduni  tpftim  vclcmphytculirn 
»  i:us  lcgcStVc  'iJuiotics \io!juniurli  j JaStiim  pcruaurct cx facto huiut 
t  tris  qiuni  aJ  qut>»  cx  pactopcrucnirc  dcbcat,  fcd  tjuantjm  pccuniam  pa- 
tcr  impcndil  c .  oua  Iblui  hichliutntstK  lucruui  ffutiat,quoniam  fi  tcuJuin 
emptutn  nott  fuilkt,atncrnphytCofii|  ptcunia  nunc  rcpcrircturinhcrediu- 
te»ic  intcrotnnc  (uccctlbris  diuidcrttur.  Nthiiqur  pr  ttilcquius  cooffitui» 
nc  jliuijui  cactcril  qui  in  tcuJ.i  c\"  cn.phytculi  ncn  fucccdunt,  tiat  iniuriat  & 
vt  intCf  OUirKS  hbctosxtjualtcas  fcruttt:r.  Ncquctamcn  probarc  limtliter 
pull  nu  quod  a.l.iic  i  Jcm  li.ir.*^  dXntt  nftrtrfc.  mt,y,  Si  quidin  patris  viu 
Ittcijtusf-t  (iliiijtx icJitti  iniuttxvc) dtgnitati*i) aM  cti.tmfeudi&  cmphy- 
tizulcos  lil>t  ajuirc  corrpaia  t  idqucq;cc4iicni  jj»<  rcrc.Rationc  illa  quod 
buiufinodi luttn.n  vcuii  p  (Cit,\  ssd  iKrcdcrn  trjnlli.itti  4«g.  /.  itfnntlt.ifi. 
D.dtvfmjr.  quoJqucj  r<»k\;titiu:ii  vidcottu* qukqutdtilius  Lucramr  dcdu- 
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ftazflimationconcris  pcrfoMefitr.  Etfi.uii  n  prcfc&itia  funt  ifta  omiita, 

3iif  cxpecuniapatris  tilio  acqjiliufuni.quod  u;ncn  noncx  pccunufcJ  ex 
igniute  ipu  qucliuuucft,  que  propnacft  iprius  (ili|proicctitiutu  vidcri 
nullomodopotcft.cum  cxipudignitatc  ciufquc  excrcitio  prolicifcaturnon 
ex  pecuaia  patrii  imincdiata.  Longcquc  aliud  cft  in  iis  rcb  os.quar  6I10  ob- 
ucniunciurcfnifitiscV  rcditjs  cx  iis  bonis  quarfiierinta  patrc  tpfodonata 
tilio  inutilitcr  .tc  quoru: t..'i.ftatio  impcdiu  (it  proptcr  ins  ac  vinculuin 
patric,  potcftatis.   Cuin  cniui  trucrus  ifli  cx  ca  rc  percipr.ntjr,  quar  manfic 
in  dominio  patris,  ncc  id aluim  pertincrc  pofsint  quaiu  ad  cur.i  qui  lit  do- 
Biinus  rci  cx  qua  pcrc^pti  funt,  quta  iure  foli  3c  dominij  nou  induittiar  pcr- 
ctptuntut  /.f -i  fat.i}.$.i.'D.dt  t/lr.confcqncns  cft  vt  ad  patrcm  ip fam  ptr- 
riticrc  dcbcant  ad  quem  &  tcs  ipfa  pcrtinct ,  ac  proindc  ranquam  profccti- 
ua  ccnfcantur.  Atcuin  cxpccunia  patris  riucdignius  aliquafiucnulicia  vt 
feudum  aut  criam  cinphytcutis  acquirittir,  nihil  lubctaut  ctiam  habcrc  m- 
tclligitur  filius  a  patrc  prarter  pcctuiiam  (ed  rcm  ipfam  habcti  Principc,. 
autab  alio,  qui  conccdcndi  habucritpotcfcatcm>cuinquc huiufmocL  ac- 
quifitionu  capax  lit  prarfcrtim  hodic,poft  Iulliniani  conljtuti-incs  in  Ug. 
fnm  eperret.  6.  tjr  Ug.vltim.Ced.it  hen.  mmt  Ubv.  nihil  caufx  vidcocur 
non  poliit  &  dcbcat  fuum  diccrc  fllius  quod  cx  rcfua  quatfiit ,  licct  rcm  il- 
lam  quarftcrit  cx  rc  patris.  Natn  nec  rcs  quarHta  cx  pccunia  pauis  poccft 
ccnferi patcrna  ,  ncn  magis  quam  rcs  communis  •  i\ux  cmpu  eftcxpccu- 
ma  conununi  leg.fi  vnmt.  67.  $.  1.  D.prefetie.  aut  pignorau  quar  cm- 
ptacftcxpecuniapignorau  ttg.idimnnt.  7.  in  fn.  D.  mmi  paiter.  tn  ftgn. 
bni.  aut-lunituquareitnummisfurtiuis/^.yii»  vm^%.  $.  vliim.  D.dtfut-.. 
auc doulis quc; expccuniadotali  itg.ex  petnmm.  n.  Ced.de  im.  dei.  autdc- 
niqucmcarcsquarcnipucftcxpccunianici  Ug.fmt  «Utnn.%.  mnfl.itg.t. 
&  f'Jf-  C°d'fi  1*u  *tltT'  v'l /**'•  Ncc  obflat  iK.ltrc  fcntcntif  quodfcri- 
ptum  cft  in  d.i.tUmd.io.in  printip.Ced.de  telimt.  lucrum  omnc  «>ntcrcnduin 
cfle,3c,vt  vcrba  lcgis  habent ,  id  quod  occafionc  militic.  vni  hticdumcx 
dcfuncti  pccunijs  acquilicar  lucrattfr  is,qui  militi.im  mcruit.  Dcbct  entui  id 
intclligi,vt  fcq.icntia  «plicanr,de  ltcro  quod  confiftat  m  iplius  militif  eili- 
niationc,noii  in  tru&ibus  exmilitia  ip(a  redaftis.Scquitur  namq,,v/  Imtrmm  ■ 
tjktd itmptre  menu  dtfitnfli  md  emmpermtntrt pettrml.  Igitur  cxtra  collationc 
vclt  cflc  Iuftinianus  id  quod  Vtuo  patrc  pcrucncrJt  ex  rcditu  militia-ad  liliu, 
ccuntum  ccnfcrti  q-iod  morientc  patrcpotcrat  pcrucnirc  id  (i  co  inftanti 
vendita  niilttia  tuiflet,  quu  illud  dcmum  cft  quodcx  rc  patris profcctu 
videtur.Deniquc  militu  ipta  cfl  cx  rc  patris  id  cfl  quanti  militta  cfl  moricn- 
tcpatrc ,  Tanti  antcm  cfl  quanti  vendi  potcfl.  Scd  quod  cx  militittfl  non 
eft  cx  rc  pacris  fcd  cx  rc  filij  cuius  iaiu  ipfa  militia  cft.  Qi/od  apcrtins 
eaprimit  Iuftinianus  in  d.Uge  emntmed«.$.impnt*ri,  Qed.de  imff.teftnm.  Nr- 
quc  cft  bona  ratiocinatio  illa  Bartcli  ,  vt  <ructua  ifti  cx  milicia  rcdacti 
debcant  idcirco  confcrri  quod  vcndi  p^flint  &  ad  hcrcdcci  cranfmitti 
vcprobat illc  rx d.i.dt>u<.i:t.;$.  D. dt  vfnfi.  Etfi cnim  non aliam  militiam 
confexri  Iuftinianus  volait,qtum  qu^  vcl  vcndi  poATt  vcl  crjam  ad  hercdtm 
tunfniitti[non  cnim  omncs  mil.tia-&  dignitatcsqtia"  vcnJi  pofluntU'1  he- 
ttH  qi  oq;  tm(futtrafmiui,qiuuiicc6urario  qttxtrifrnitti  ad  hcrcdtp  >llut 
Mflto  tnagis  vci  poflint]  cx  co  uu;c  116  ftati  cofcqufs  fu  vt  cGfcrn  debeit  •. 
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tM)  qtuevcl vouKvcl  traofinittj  p.  ffunt,  nifi  ctiam  illud  concumtn 
ftnt  ttratiSrt*w« Qul  [Uam  iuq,1  1'ulluic  tlfc  profcvtitia  nifi  fint  ctta  ipfifilio 
ac<j>  Alioq  iuu  rci.  uncict  lii  vloinini"  patru  diuideJa  cflcnt n6 corau- 
nkand  i«(nutns  in  iJcieJahcrcJitjtts  diuinaoc  pcr  jtbitru  fajnilix  crafcudx 
nrecipaa  mancrt  dcbcrcntapud  tthutn  cuipatcr  dottsQi  \o\uuVct LfilucmM. 
I>j  C.f*mtl.ereiftAi:  pr  "piiliti » ailtcm  CUin  patcr  tilio  nulitia  aut  qua;ti ahara 
digtirtarcm con  Pjrauir/.icct  hoc  ipfo  doiurctilin  vidcamr.A;  quidcniinter 
vi.i'.j,i.)'  >  tamcn  valcc  U<>n  ttioOiiod  ni;n  ipli  hlio pccunta  traJitur  apatrc, 
ftJ  pro  h!io  ii'.i:;ciau.r  ahcn  .  l.i  fcihcct  a  quo  filtut  poltmodutn  accipit 
dignitatcwi  vtcucnit  cu.npata  datgcticrodotc'  prortlta»vcl  n».ruiprorilio 
<_'  rj:ini  cproprn  n  ptias.  Sam&.  ,.  luin:i</i  c"  v.ilct  ..at;»>dotis  &.  prop- 
tcrrmp'  >.:  r  iti  ••  ».l  1 1<  •nfionctci  r.inidxqnj  n  donattopropccruup- 
ti  .  8i  unilu  i  tutuc.la  clt,quij  cfc  vilct,&  qui.ustx  l.bcraiuatcproricilca- 
nT»t4u.cncJu6ii)li.'ibct»{a  .u4: v:  !c fili  >vd »ilixi.iic>  llatiMiiis onusiniu- 
£trar,tj^rct&cit  vt  dcboi  I  c<  iiferri  iii>:icilcprxcipua»  qu<  modo  cif».  dc- 
'•>  rctildonatMj  intcr  vitins  1i  plicitcr <8t finc cauta cpiainuiiiiniiullliCT ttdl 
t.MiIi.r.ln  qun  11  e'.i<>mcit  c  tt».'ici<jtiij  nondonatio  cjuxnnn  valcuq^ainea 
tjty«vj!cr,vt uu!cnuisl  rt.itfcp  iTctconijccrc,  fcJcaquxn iiBaoi  aJiicau- 
Uiii  habci  |  rxvt  libcrjlu  itCiti pmu,qua  u  M  qux cauiant j)  ihabccNjrn 
uuccunq, cxjIj  habct  aliam  quS  libcrafitatc  ctijlt  vjlcaccopicrcndacft,itn- 
inoobh  ctpiuuiqi  iat  ilctti  ectra  tjn.ucfidccjptyciptijrcriticndapcr 
«■nii.u  wbttrt  cBcuad  i  tnicutouo  cgcat  dooatio  qux  ab  imtiofubfiftit/.  u 
C.de  i<i«lf.dtri4'.<~l^:.  Vtiii  ii.Jlj  vjt.lam  tabctJiCct  nu  v.ilcat  ab  initio,ptx- 
ejpua  •*!  rctinctui  nec  intcr  lucccflorcs  JuuJitur, nu  ijmano  vjlcac [hxc.n. 
ratio  t.ucrc  potjns  Jcbcrct,  vt  riucilct  rctinctvJa prccipua]  fed  quia  &  taila 
rttcrat  fimpi<citcr»&  coitnnatui  niortc,Quz  aur\  .ib  mitio  a6  vjlct,5c  cmm 
j!i<j.i  j  haoct^a  li  >|  nci  mortc  <.''<. ir.i.a  ur.Jat.iu  cft  ncii;cotcrri  neq;rc- 
ttllcti  pLipi  a  kd  ijiuidi,pcriild<  actincccauC  vll  :  habcrct  [quona.n.colorc 
prxcipiia  rctiilcrctur  li  ncc  qiiavahiUIctdonatio  ncc  vtnjui  cofirmaca  fuif- 
ictfJSi  ?cro<tuliiriiictur  muricob  c j<.i.rtt":e  aliqu i  ta».ti  LircQilatia vt  infpc 
civ  I.Pcptnint.x^.ftmtt.trctfi .]  vbi  .iuiutto  fj<ftJ rilix  tx  cjufj  dotis  quaniuts 
ncc  valcat  nccsui  namrj  lOtim.ttiT  nu>ncc6lmi.atiir  tamc  proptcrea  quod 
tiutitiiiomii  poil  hkiih"  omxj;  pjttts  ftitcrat  vt  fuo  loco  difp.it JuimuiJ  rc- 
tincti  pKkipuS  no  mimtsqwam  liiutui  jfjjcoiir.iijti  mortc  potuiuctdtui' 
cu  lit  conrrrinata  n>.<  irtcidt  oqs  ta  15  vakrc  incjpi.>t,nccclTc  clt  vt  vcl  osafc- 
ratui  vclpnccipun  flt  i  catur.Atqui  cicotvm  abfur  ifi  ciTct, ncc alilt ubrcaT 
■ndcre  aai  vtc6*crrctur,  Cu  cullatio  aurrcrat  donatarioco.uodii  dunationis. 
1  ,fi  ig  tur  ncccllcvt  prftipuarcnnNtutt  q..jJonccalius  cufinnationis  qux 
pcr  inortCtJl  n:c:l<  tt.isc  ic  p.  tcll.  l  citiuin  iiicmbrim.  JiftinciionisBarto- 
li  quani  nunc  tr.i  t  nni  s,cit,  li  patcr  doiuuciit  filiofamili.isprcpterprxcc- 
dcotia  ipiiuv  rilij mcrtta  ,  dcquo  mci.bro  quidtllc  icntiat  &  qiiiiin  inalc 
(criptlmat  uni  t-tsi  i  i-ti<i.( .  bmm.l}tf*d$t.  Q^JrtumcU  li  patcrpro  fi- 
liocoiidctnnato  ca  cj  :a  inalcacij  aliqutd  f lljcnt,  cum  iilius  ncqucprofe- 
(ftitium  nc<]uc  jducntitniu  vlhim  pCCtdiiirn  hjbcrct.SeJ  hic  cafus  alicnior 
vidctur  a  propofti  diiputatiunc.  Pcrtuvct  cniin  ad  tractatum  dc  impu- 
tjtionc  in  qL-arcain  potit,'.  cj;..<  ude<  illaCl  ne,  nifi  cjuud  illa  ctiani  qux 
inrputanrur  hoc  iofb  coascrfi  vidxntnr  ,  ania  laaiiH  accipitur.  Ia 
ca  tjjjjcn  quxiiicr.c  Lki  prvban  diltinaio  Bjrtoh  ad  legt  Stuhta. 


DECAD.  XLII.  ERROR   T;  f.{ 
t6.nn.i.  D.dtffeat.Ugat.[de  qualn  vm  fit  alio  loco  djccraus,falfam«niii!  dTc 

puto]cuiusfummauladtvi  (i  pjtct  folucritexneccffiutcprofilichfiucquia 
pro  eo  fideiuiTerat  fiue  quoj  cx  ltJtutu  foitaiTc  ciuitatis  ioluerc  cogcrctur 
unputandum  fit  inpartein  filij  quod  pro  eo  foluiuSicenim  legendum  eft  a- 
pudBar.detra<3anegatione  quatvulgo  cft  in  illis  verbis  tfinnt  non  ctmfw* 
tstnr  vt  conftat.tam  ex ratione  quam  ibi  fubiungit  Bar.  qub J  in  ncce&itati- 
bus  nemo  liberalis  cxiftat  Lrem  ltgnttmSD.it  *JimMg4t.l.tnm  <j<t».^6.j,vlt. 
D.44/<g/«/W.quairt  ex  eotextu  qucm  inargumcncui:i  citat  ml.btrtdtt.if, 
f.ji fiUw.D.f*mtl.trttfi,vb\  dicitur  filiurn  qui  propatrc  c.">ndcmnauis  iuit& 
fiuc  viuo  illo  fiuc  poft  ipfius  mottcm  foluit  habcrc  tudiciu  (araiii*  ercifcun- 
dj  eoraoininccotracohercdcs.Si  vcrdp.itcr  »6  exncccfsitate  foiuit.pro  fiiio 
fcdcxvoluntatc.tuncvidcatur  tcciiTcuufi  pietatis  indubto  acfihliuma» 
hoftib.  vel  a  latrucults  rcdcrniffct,  ob  idquc  nihil  ex  ca  r;uh  fubmJc  rcpcti 

Civit  aut  in  filij  quartam  impntari  4rg.l,\.Q.Jt  ntg.grfi.l.it  .>„$  ^.'D.ti.l.lt- 
•c4ftw.17.CJ1 utpt.ejr pfyMm.Cctcramcmbradiftincuoms  Bar.longiort 
difccputionem  cxigunt,idcoque  ucusio  fcqucnti  Dccade  difpicumus. 

ANTONII  FABRIIC 

DE    ER.RORIBVS  PRAGMA- 

TICORVM   ET   INTERP  RE- 
T  V  M    1  V  R- 1  S. 

DECASXLII. 

ERROR  PRIMVS. 

Jft  iauii  ,<  fttrt  Jmsiii  fitit  fintin  ftenlmm  pnfrlK. 
tinm  fiut  fimfbttttr. 

Nstit  vt  a  h  fuperiore  Decade  difputationera  Jcbo- . 
norum  profectitiorum  colJationc  perfequi  coeimur,vt- 
cartcraquepertrnentad  Bartoli  inqueftioneiitadiftin-. 
ciionem  planifsime  intelligantur.  Pergit  ille  ad  qaintu . 
membrum  fux  diftintftionis  in  hec  \cibi.Qjtnndeynr, 
inquit,  dntftutr  filt»  vi  htbtni  in  pttnbmm  frifteHiinm. 
Ft  tmtt  finr  Jnht  dtbet  cutftrru<jui*  ttmnntipsiriiX,tn- 
tnm  lyfc.ftmU.trctft.ln  hoc  ipto  mcmbro  quodnullam 
prorfus  babcre  dubitationem  &  Bartolo  vitura  eft,  tc  mihi  qnoque  vidctur, , 
errattamen  Bartolus.  Nam  quod  filius  apatre  habct  in  pecvlium  profccri»- 
Hum  cum  rcmaneat  in  iurc  ac  dominio  patris,non  poteit  anlio  colcrri.Nifi 
confcrrc  dicamus  ctta  iltnm  qui  confcrat  aliena,  quod  tamen  abfurdum  fuc- 
rrtcum  nihil  aliud  fit  conferre,  quim  communkare,  fieri  autem  ncqucatttt 
quis  commuacfaciatcuiod  pnus  aouhabcatfibi^oprium  Li.D.Jt  ttUmK. 
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tur.3.'..'  j .t.c*  ItSD.ptffttitJ.t*  dtmHtn.(>.& psfi.[.dtttli.  Iuq;  quod  pe- 

culij  ptofc.  tit-j  tll  cuuilu      is  diuidetltitn  cA  polf  mortcm  patrii  nonco- 
i  n  :>nditni»vtalibi.& ntckuil  iguitiir HfR  irtiin tfmti,6M<\Xtsi$nit 
dit.rx  LfJtt  ticit  M.vtrf.tum  duti.C.dt  ttUtt.l.t  probatur  ctiam  non  rnalccx 
d.l.ff  ■it  \\.C .jam.trtifc ,\\\  \  vcrbi  ,m ht  tj  ts:tm dimdtridsm.Sm\(\\jx(c~ 
qUUlltUl  **d  timnntertm  tjfi  rtusc jn<<4.*i]v:ibu$  ffdetUI  dcCCptUI  Birt.no  tiC 
acctptcttda  fttnt  quati  buiu,  qua:  fun:  ptcutij  proitvtmj  liutconfcrcnda  aut, 
q'jo  :  i  lcttt  ciltCuiiuiUKadatCk  cdtklo  \\ coll.itionibus,  lcd  ita  vt  quar  viuo 
j-.itrc  vi  Jcb.intui  ijuodjiiunodii  Kparat.i  apatrimonio  patris  hoc  iplo  quod 
cr3iitpcwi.il)  priik-ctttij^cuinpcculiuiii  pjoUctinii  prcpnum  ipfitii  tihjpa- 
trimontum  dk  t\  ii  •.  tttir./.j  $fd  vfiA^.dc  mtncr.iMnt  qmritur.iy.  $.1. 
I.juhuj.^'  \       >  dt prcn/.niomtQ  dVuunnpatrcdcbitatcoctetn  iurcma- 
ucr«  pctttlttliiiu  »ted  l  lciMrtwA  nftn  ip(- ■  iutt  rci:i  CcntUFi  quanti.m  atti- 
r.ct  .1 1  caufiu'i  «I  iiunijcj  ludcfl  ioiis.  l)e  tJct«>  autcnii  i.cju.-ii.tun, attiiict  id 
ii  ftm p  .ticlli' »n      etaUt ift r«?uocan<ia fintoffick) arekri» 6milMcqci- 
fcmul.t,st  m  buti>  rutti  JituJiijiioium  diuifioncni  vtnircpoiimt.NiqucV 
admxdum  per  rilortc.u  ;  •.  .  tiluist.int.ftt  patt-ita  iitiijs,  itj  &  pcculiuin  ha- 
bcrc dctiitit,i}iMppi  «.  ■  •  j  itcrf imilmhabcrtnwupjanipotclfcit  itabona 
quxfucrJiiiptculiiaiicipiunttflc  iptbiutc  ricrcuitatn,  citra  vllam  collatio- 
:  c.liiu  i  ik.ii nctj  » i]tiodlJjrt.  libi  voluit  brna  iftj  qm  lixn.ntpccuhjpro- 
lcCtitij,i:on  puilc  i  ttlio  prjrcipua  rctiiicri.  Hoc  ipjuiti  enbn  c(l  tjuod  vulo, 
lcd  ncgo  vtrutt  cilcqw  d  ati  K.r.utbcu-  coictTi,cum  non  polsit  tiluu  con- 
tcrrc  «jUod  j1ic:k:;i  clt.li!ud.:i.l'tiiipcr  tci.cnduin  cll,aliud  cllc  cjuid  cofcrri» 
jbudVCTO  prcctpuurn  non  rctincri.  l-i  cor.tra  aliud  eilc  nun  confcrri,  aliud 
vcro  BK««£ipi  umrci  nctt.Scquittu'  ajvd  Bnt. Qusnd»^** dst pstf  filu ftm- 
fbtitt*  Jmt  akfMM  tsmfs  IMW  iansndi  (y  htt  ttnjlstjji»  tsf*  s*  fimpltx d» 
ratttiyXitnist  ic>:*tur.ds  vtl  ncn.fnnt  cptr.ttntt  tn  g!«f.tyc.F%nidi:tT  dicc  dt  twt 
ler.endumfit  rjr.tut  pj  tr  d  fj'  fih»  ttnsnttpste,ij-  innt  tslu  dtnstt*  vtntl »" 
ttllstitnrin.l.vi  iib.  <  f  .C.ttd.'i\stia,t)Mis  tn  vttapstru  dtnsttc  vsltt,  &  <J»s,- 
fittifitiifiU*  tjrjk  i  ti.tt  in  ce  ,j  tcntm.  I'utjt  creo  limplKCiionatiunc  taclam 
fibd  enancipato  indifnnctc  cotcrcada  cflc,o  aUurn  clt.  Iltil  enbn  no  ncj;o 
Confcrcnii^c(fc  ti  atrib.  m  potcftaCC  rctcntn.vt    cctcra  oinniabona  cnuci- 
pjf.  vii.lc-uu:itjitJ-i«ic.ju.rlitj/.t.ct  tci.tit.D.tt.l.ts  dtmmm.6.& p*Jf.C.  t»tU 
Ncgo tamen  coivcnudjin  tfK-f*rattib:i<cmancip.ttis,Nili  in  duobast  lis  ca- 
fibjUt  eji  <»  ponil  1  ..H:i\.tnlauud ptnult. p.i.i*  fi.ted.  idct»  cuiu  vcl  donatio- 
ns  tcn  P'.i«-iJij'riui  Lxj'r..Kc  Ji.t.nitu::,'.  J  lii  ,.|.:iii  cmcrgcrct  inzquali-  ' 
tasintcifiatics.Ncc  JicCndum cflhi  clicti  non  ttm Ijimrc  limplicitaoiu- 
ti  jni^  «Ji  a  it  tjttod  cx  ratinnc  iuris  corutnurtis  cclilt  collatio  intcr  craanci- 
patos  i.ftttnsnctpstt. c».    Non  ciiiui  vltplC  adco  cetfat  Vt  non  ctiam 
toukem coc Jntur  caconfcrrcqux  ap.tic  ob  caufam alitjuam acccperunt, 
vr  put a  pr.jtectituiii  riotcm  l.jilu  dotcm.^.fti.ttt.   Atquf  donatio  funplcn  i 
pattc-  ptofcd a  in  filium  cmancipuum  nun  co  numis  cft  profcditia  quod  dt 
nmplex  Pcrindc  atfi  collata  clb  t  in  fiiiuiuJaiDilias.Siqiudcm  profecxniam  do 
naTioiic.iitacitnoiucnpjtrisnon  iuspotcltatis  vt  dc  dotc  fcriptum  cftw/.f. 
D.dt  tHf.dtt.  Ergo  c  ffci  conferctidj  fi  uon  clfct  fiinplcx.  Dcbuit  igitur  Bar. 
duungiHi<»An  ertiancipatui  idc.i:q-,doi:auriusjdculiatioiic  vrgcatur  j  tra- 
trii....:  Ijnnlia  ictcutii  .iM  ib  cuucipatis.Pr iino  cafu  vcru cif  quod ait cofcni 
fuiijluj;  duiutioiij  v:  vujiih  :aao  quu\ aluit  Jonauo  in  vnapattu,licnun 

non 
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non  valuiffct  cofcrrc  non  polH-t  filius  quod  proprium  non  luberct,  Scd  ad- 
dcndun,  fuit  huius  rarioncs  confirniindx  gratia ,  &  f  «'<•  teneiur  emsntip*- 
iia  hnjf«J  i  -dtcumtjue  ACtjuifua  ettsm  a  m*tre  *ut  a  a ututs  extrdnea  t»m- 
fkrrtfrdtribm  fmi  mdnftrnnt  in j>«ie(ldit ,  proptcr  iniuri.im  fcihcct  q  a  ijs  ta- 
ciunt  fucccdcn Jo  patri  cums  tuccefiio  ex  iiirctiuili  ad  fuostantiini  hcrcdcs 
pcrtiiitb.it.  Sccundo  autcm  cafu  falium  fanc  cfi.  q.toj.vult,  Bart.  fiir.pUcc.ii 
donationcm  confcrri.Ncc  dcbuit  inoucricx  dJ.vt  libcrisqux  proculdubk» 
Joquitur  in  co  cafu  quo  c.iuncipatus  cofcrt  tratribus  m  t  jmilu  rctcntis.  La- 
ta  cnim  cft  ca  lcx  pro  cmancipatis  contra  fuos  hcrcdcs  ad  induccndam  inter 
omncs  xqualitat6  cu  olim  iura  otnnia de  collationibus  116  nifi  fuis  htrcdib. 
faucrcnt  contra  e  nancipatos.vt  fuo  loco  difputauimus. Alioqui  pugnaret  ca 
lcx  in  co  quod  coftituit  Lco  vt  di>nattoncs  ctia  liirpliccs  ab  ctnicipatis  in- 
diftinclc  cofcrantur,cu  luftin.cofiirutionc  d.l.iHmd.infi.\h\  vult  dotutioiu  % 
fimplices  regularitcr  110  alitcr  cofcrri ,  qua  (i  hoc  ipfuin  iti  donaJo  cxpt cffij 
fit.Ncc  cnim  dubitandii  cft  quin  lbi  loquaturdcdonationc  limplici  factact 
a  patre.no  dc  ca  tatum  qux  facta  fit  a  matrc  vcl  ab  auo  matctno  vt  y^rba  lc - 
gis  ^pbant.tt  rurfusdc  cadonationc  quxvalcatcu  fi  no  valerctdccofcreda 
ca  tr.1d.1ri  no  polTct.Atqui  donatio  apatrc  iu  liliufamilias  collata  nullomo- 
do  nulI6q;calu  valerct.Ncccffario  igitur  lcx  illa,cx  qua  partc  loquitur  dcdo- 
nationc  fitnplici  fada  pcr  patre.dcbet  intelligi&  dcca qux collatatit  in  hliu' 
emancipatu,&  dc  illo  cafu  quo  cwacipatus  donataruis  vrgcatur  ad  collatio- 
n*an-atrccmaciparo:Ncquc  Juiavclcoincntittavidcridtbct  hxc  intcrprc 
tatio,  cui  caufam  illud  tantudat  rbtcrmini  habilcs  funt  fanpcr.fupponcndi. 
Addtr  Bar.  .V et dicmt  dlifmii,fm»d id <ju*d  pmltr  ddt fih»  in prtmm  emtneip*- 
mnit  ftcundm  cimuni  vfum  Ufutdt  ditdiur  «bcdufdm  dtnstie.lmmceft  denet- 
lit  fint  Cdufd,  ~ui4  mdgit  filtm  pdtti  fut  tu  libersuit  dpdirtd  pnrfidtt  debebdt 
d*re,fu»m  pdierfilto.l Icc  quoq^  malc. Na  q,  patcr  cii  cmacipat  filiu  ci  dat  cx 
caufa  enucipationis[fic  cnim.diccndu  cftno  vt  vulgoia  iplis  Bar.teponb.i» 
prtmtS em*ncip*ii»nu\  nopot  ncgaii  ouin  donctuxobcaufam.vthlii  s,qui 
cxcodic  fit  cxtrancus,&  a  familiabonifq;  patns  cxpcllkur.lioc  faltthabcata 
parrc  cp  ei  datur  m  ipfa  cmancipationc  ^pptcr  cmancipationc.Fateorcj,  vult 
Bart.  nihil  patre  ^cbcrc  tilio  in  prcmiu  cu.Scipationis,  quia  bcncficiu  maius 
cft  qd*  accipit  fili*apatrc,ob  idq-,potuiffeolim  patrc  cmicipado  filiu  fibi  rctt 
nerctcrttSpartc  bonoruquf  cmacipatiquadoq;cfl'ftquefituri  quafi  proprc 
cioquodamoJo  emScipationis  vt  loquitur  Iuff.in.f.bec  fuou.wflu.  per  ~uju 
ptrfin.Cuitf.MCf.iM  pro  prjmio  vt loquitur  Tbtt.in  l.fi viu*  nnnrt.^.(.di  be. 
i»4/cri».Qiijiqua  nec  ncgari  pot  aliqd  cc  comodi  sctirc  patrc cu  amitti:  umin 
hcreddu uf  hibcrc  in  familia  onus  ccrtc  cft  vtpotc  <j  nih  cx  ccrtis  uvagnifq; 
caufis  I  fucccfli»nc  expet.p»J.l.infuii.i\.  D.dt  h.dr p«ji. vndc  neq.  ficri  pot  vt 
cuiqua  inuito  vcl  ignotSti  uitjs  hctcs  aJnafcatur  l.ti  neptj.6J.fi ufut.  11.  D.  ' 
dl  eUepi.iuIl.fJed fi  fuii  fn(i.e»d.Scd  no  cft  boua  cOfccutio  vt  donatio  faclta 
Wio  pcr  p^tacm,qu;  non  potcft  dici  fadi  in  prxmtum  ctiuncipattonis.tion 
etia  11  videri  dcbcat  tada ob  cauCun.  Caufacnnn  dosiandicffc  p-.tcfi,  ctiam 
vbi  non  cQ  prxinij  confcrcndi.lllud  planc  Burtolo  concedcn Jum  ctl  cmao- 
ciparum  ctia  fimpliccni  donatione  fibi  a  patre  fadam  cunicrrc cogcdii.Lo- 

Juitur  cntm  Lco  Imp.dc  quitibct  donationc  collata  in  e:i  acipatii  fiuc  tada 
tipfb  emacipationis  tcporc  fiucpoAca  q  adociiq.  Scd  rcfirfgcJ.t  scpcr  cft 
vt  dixi  ea  cdftitutio  ad  lilucasu  quo  dc  collattonc  tradetur  nd  u.tc.  cnac  ipa. 
lo»6uivtiuiii*W  w^.fcdinBtrcmicipato* Scfratrci  uipoftate  rctetuf*. 
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E  R  R  O  R  SECVNDVS. 

De  d*ii'i)nibi*i  <J**  m»>t  c»nfirm*ntut  4*  cspiuntut  utn  Uj^attrum  tjr  •'■  <fU$ 

Jtjferjil  dmatienti  fufl*  .1  psttc  a  dtnalitnibw  tnltt  virum  tjf  vxtrtm. 

ITVR  IpadBartoli         vtr* dtnst  fi!t» in ptttffaxt  itttaii» 
jb  invi»  ntu  valtt ptt  l.anttp.C.de  i»nMt.int.vi'.&  vxtr.  t£-  (,dt 

inrffdtnat.il.  I.t  t  iic  ilic  li  quidcm  talts  Jonstio  confirmatur  in 
vita  patrts  1  quia  p*:cr  emancipauit  f  Jium  ,  idcm  quia  vcnit 
io  eoHjtioneni  eadem  *ati*nt  <jua  fupta  arg.prt  btt.Q.it ctllMtJ.fi tmttntipa- 
ti.tf  tttfi  dt  denjt.l.d:njtisntj.{.paier.iunfl.d.l.  vt  libtru  mpZn.  C.  dl  ctUat. 

HcvCj  iJcmr*  k<  i  i  vuu  n  efl  Jonatiouc'  apurc  tn  nKiMB&rniuai col- 
lat.ui;  rtulIocaTu  v-.Iere  nontantu  n  li  litnplicitcr  facu  fit  Jc  quahic  Baru 
l..o.>icur,f<.J  ctutu  quuJ  Bartolus  non  conccJcrctifi  Gcta  fit  ob  ..aufampu- 
0  oottl  vrl  proptrr  nuptias  d.iu:!unts,vcl  aliain  qnamIibct.Sicuti  probaui- 
mus  iam  fcjpiuv  cx  clcganti  il'o  Papiniani  rcfponfo  quoJ  catat  in  /.  T»mp*- 
mui  Philadtlpbiu.it. V>.fjm.etafc.  Scd  St  illuJ  vcru  cft  polfc  viuoadhucpa- 
trc  conliruariduiiatior.ciii  111  filiumfamiliai  collatam  puta  (i  patcr  filium 
etntncipaitcrit ,  ixcciquoJ  Jonaucrit  adcmcntW.  i-pattr,  &  l.fiu*  tmau- 
apatit.\~ .Q.it dttut.  Qmo  cafu  caJcm  circa  huiaj  donationis  collatinncra 
fcm.inJafuiu  quar diximus  fcman.la  cflcli  ab  tnitto  collata  fuiflct  donatio 
m  eniancipattiin.  s>.u  quod  lubrungtt  Birtolus.  5i  tttrt  emftrmatur  tUuati» 

mtrtepairn  luttc  ajTutnit  vnei  Irgatsrum  l.tn  donjtitmbm.C^ad  leg.faladSl- 

nc  falfmn  cO.  Nam  tum  Qaoat  cAm  donatio  in  filiumfamilias  collata  mortc 
confinnatur.iion  tameu  util  Ik-oc  lcgatis  comparatur:  Icgata  fiquidcm  con- 
tiniutiir  perlcgem  duodccim  tabulaiumvt  ccrtiflTnu  cnl.vtrbu  ltgw.no. 
dt  vtrb.figntf.c.  idcoqt  C\  ponas  lcgatum  fiiifTc  pcr  vindicationciu  tranft  do- 
miniuni  rtfla  vn  in  lcgatartUMi  a  tcftatorc /.j  Ttt1t.64y.mfin.  D. difunj.lt- 
g4tum.S0.dt  le^ut.l.tiim  Itx  fn  vnui  tx  mcdu  dtminif  met  Qufritum  transfc- 
renii,*puir/p.'ii.i'j  dt scfui/r.rtt.  Atno  fiinilitcrpoflisdiccrc  quamlibct 
vitimam  voltmtatcin  .1  lc^cconfirmari.  Nam  &ridcicommilTaconitat  pcr- 
tjflcrc  jJ  cxulam  vltinia*  voluntattt  >  &r  tamcn  r><  11  a  lcgc  confirmart lcd  & 
prartorc  tit.Di  fiifit.bntiit.ry  tit.it ctitciH.upud  /»/?i».adc6  vt  ctiain  cjuod 
hdcicommiiwio  traditum  cfl  b  hcrcdc  cx  caufa  fidcicoinmifll|Icgitm.c  fi- 
dcicomu.iltirij  factum  cfll  n«-n  dicatur  l.r,.\y.fivfmfr.ptttt.  quomodo  haud 
dubicfjctimi  cflct  lcgiti  1.1  1!!  r  c-.u  u  iJ  iiim  clfcr  cx  cau(alcgati,iinm«  8c 
citra  illam  traditioncin.Ergo  quamuis  vcnun  fit  dcnationcm  mortc  confir- 
niatam  ctnfcri  inrc  vltinut  voluntatu  >  non  poflis  tamcn  cx  coinfcrrccum 
Cartolo  ccnfcri  dchrrc  inrc  lcg.itcrum.  L  cx  cnimduodccimtabularumdc 
vtttmil  tantum  voluntatibus  I<  c-.  tacfiquardcdarats  fint  intcftamcnto& 
vcrbis  impciatniispcr  modum  Icgis.  \-\x  vcrbdonaf  oncs  nccin  tcftamcn- 
to  Facti  funt,  ncc  pro  co  habcnd.racfi  factar  cflcnti  cilm  &  intcr  viuot  tactae 
Cnt,&  ab  mtcflato  quoque  mortc  cotifirnicturiquo  tamcn  calu  fucccflionis 
itucftati  certum  cft  Icpata  rclinqni  olim  non  pctuiffc,  fcd  fiJcicommilfa  ta- 
tum/.«j'tkl,.ij.<J.i./.t<//.i^'^*jy!D.^ri«i'.«rfKi(?.Dcbuitigitur  Bartolus  Jona- 
tionc^iflas  iqunurarc  vt  Sc  Jonationcs  uucrvirum&  vxorcin  dcquibus  in 
d-Un  itnMienibiu.u.  (.  uilt^.ftltti.  tidcicomiuifiis  potius  quam  Icgatss. 

Quam-. 


GooqIc 


1 

fc  E  C  A  D.  Xf- n.  E  ft  H  0  R  IT.  &r 

Qiyrtquanmehocauidcinbcnc.  N6.n.  idcocontirmaoturmorte  onodac 
ccdant  ad  naturam  vltimarum  voltmtatum.vt  volgo malc  crcdttur,  ttd  i  co- 
trariaad  naturam  vltimarum  voluntatuu.  ideoaccedt-rccxtfttmanturqupd 
carumcxcmplonannifi  morte  co  tirrnantur.  Dices  toreafic  paruiautnu!- 
lius  momcnti  clTc  hanc  difttnctioiicm,cum  idetn  vidcatur  efltobu  efie  con 
firmationis.  Lnmo  pcrmagni  momcnttefle  dtco.  Sicut  &  multum  intcreft 
an  donationcs  intcr  viru «Scvxorcm  lir.plicner  confirmatae  fint  an  v  ;bis 
Hdcicommi&i/.fx«f  i>u.ii.C.At  dmM.tnt.vir.ty  vxtr.  Nam  lcgatac  nfir- 
mantur  pcr  legcm ,  ti  kico^iiiniliapcrpr^toicm,  Jonationcsvetoapatrcm 
riliosfam.  collatx,  neq;pct  lcgemconhr'.ii3ii:i:r,quecum  feipu  pu^niretfi 
confinoarct  cas  donatioijes  qiusiiia  LpU  iniir.nat  lucnatitur  vakrc,  tieq  te 
pcr  pr$torc.T.,qtiu  non  ikuti  prctor  lidcicomilT  rtus  crt  in  ta  vnam  rcni  co- 
ititutus  vt  tidctcommtlfa  li.eattir.  Itaacprcmraliquis  vnquan  f.iitadcuiui 
curani  id  pmincrt:  vt  hutuf.todi  d  .nationcs  tucrcrur  etia  p  .ftqu»  n  morte 
contirrtai.r  cdcnt.  PrOUldc  mortUO  quoq;  pairc  dofUtore  licct  iam  conilr-. 
tnata  donatio  (it,  crrat  tj.nen  quifqttis  cxiltttnat  hoc  ipfo  dmn  inium  rct  Jo- 
nareftatinipoft  donatonsim  ite.ionataiibacquiii.  Rcmnncr.  n.in  bnnis  flc 
dotiunto  hercditatis,  non  roluut  quan Jiu  iacet  hcrcditas  fcd  ctiam  p oftqua 
adiucft.in  id  vfq;  tcpus  quo  pcroftktti  arbitri  ttm.ercilc.ul  diuidcnda  hc- 
rcdttatc  tcs donata  adittdtcctur  donatirio  tanq :u\v  praccipua  vt  in  l.fihe.c*- 
im).l%.C.fdmtl.ttcifc.&  tn  i.l.C-ie  tatjf.iantuA.cn* p*ttr.  77.  $.  psttrplurib. 
dt  legtu.x.  Cum.n.  adiudtcano  clfctolim  nio-Jus  acqutrcndi  dominij  ctiam 
iurc  qtiiritiiimcir;  loCUS  dfet  Unturn  in  itidiciistatniligcrcifcufiiT.cdmu- 
ni  diutdundo,&  finiu  rcguntiotu,  vt  ait  Vlp.in  dtcljir.4Afttf*'fit.rrr. ncccf- 
ttria  cft  in  propoil:o,vt  domimu.quodalioqui  neq;  fuittranlTatu  pcrtradi- ' 
tiorrcm  facUm  apatrc,ncq;  poft  mortcm  patris  trausrerri  poutit  cx  potcfta- 
tc  legis.ttatutcraturpotcftatc  adiudicationis.  Alioqui  non  pofict  dici  quar- 
do  aut  quomodo  licret  domintis  lilius ,  qucm  tradttio a  patrc  tacta  dominfi 
non  fcarTet.RcpIicabis  fccttttdu  hanc  fcntcntiam  noftnam  tviturum  vt «  do- 
nationibus  inter  vtrum  Js  vxorcm,que  itidc  mortc  c6firmantur,dominium 
cransfcrri  non  pofsit ,  cum  proctufmodidonationib.  adiudicatio  nulla  fiert 
p  .  fsit,  nullo  in  cam  rem  coparato  iudtcio  cx  illismb.in  quib.proxiuiedixi- 
mus  adtu  i^ationi  locu  cffc.  Ad  quid  vcro  prodcrit  conrirmart  cas  mortc  fi 
domtmu  ci<  :stransfcrn  nunqitam,l  oGii.'Kcfp6dcohincniniirufuiiTcq-.ioil 
Paptn.puubatorattone  Dtui  Scucridcco .irmandis  ititervoiupcs  domtio- 
nib.ad  rcrum  duntaxat donaticncs pcituiei c.vt Vlp.rcfctt  in  t.rPaptn.i;.)y. 
it  de».i>tt,v>r.e$-vx«r.\.  ad  cas  tantum  donatu  ncs,  quar  pcr  tradtti  nicir.  fa- 
ttcclicnt.qttit  no  vukB^:  qua  ratioiUDoflct  lict  i  vt  cosfr-.tarctur  mcrtc  Jo- 
r.itoiis  ea  tlonat\0t  qux  tactum  aliauod  tcqttircrct  heic:!is  i  auotatnen  ni- 
htl  pctitmn  tuilVct,  vt  cx  tideicun.id  jcoucnni  polT. t, at  prctcrca  qui ev pcr- 
fona  dcfunilidonatoris  nthtl  dcbcrct ,  quia  ncc  d.  tiator  ipfc  ctticq;  ao-  dc- 
buit»quar.iii  ivixit.  At  tn  donahoncf.utapcrtrjditioncraelttts  cr.uvtad- 
truttctctuf  cofirmari  ca  donatoris  morte ,  q,  cn  cafu  \  idcrettir  poflc  tr.ulitio 
iila  furricerc  ad  domtnitj  donatariu.icq'.iireJti,  fa.Lta  iufta  ti3:iitionisc3uUhfi 
111  cu  vfq;  dtc  fticr.it  iniivfta,  nullo  cxttiufccus  acccJcntt  facti»  hcrc  I''.  Pr  - 
fcrtm:  vcro  liiut  Ditu  Scuert  colUtutto  aJ  huiufmodi  donati^,nescl"fir:),.:-, 
das ucia poteftatem Itanc  tradittiiiu triboera  vidcrctur.  Q^id.fi.a'  nd cft ra 
>cmx» osauwnc  coiirutori  donationcm  fku  tradtttonc  itucrucntc  uv  ttuam 
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traJitionc  ipsi  crfirmarijQuid  vcrb  aliud  rceiri pbt.vt  cx  ciuftnodi  rraditi5e 
pLr  dommu  Ucta  Jomtniu  trjsfcratnr,  nifi  vt  rraJititi  ipfa cofirtncturr  At  dc 
cbtirmaJts  dutiahonib.a  parcmib.  m  tilios  quos  in  potcftatc  habet  collatis, 
■cq;  oratio  Scucri,ncq;'alta  lcx  vlla  locut  i  cft,ac  proinde  quiuis  rraditio  rci 
dunatar per  patre"  facia  fit,  quia  tamc  cbtra lcgcs  fcuta eft,  neq;  vlla lcge,fcd 
tantum  mortcac  lilcntio  ipfa  donatio  cbfirmatur»no  minuacft.  inuahda  tra- 
dmoadtranstcrcnJii  dominiupolt  mortc  Jonatorts  quam  eo  adhuc  viuo, 
ncc  i  Jctrco  tim6  inutilis  dici  pbt  cbfirmatio  per  mortc  fecuta  cum  profit  ad 
induccndum  olticium  arbitn  ramiliarcrctfc  vt  ca  rcs  quac  feiic  donatacV  ac- 
quiratur  per  aJmilicaiionc  &:  precipua  rctincatur.  Ofhcium.  n.  boni  arbitri 
cii  vt  Jcfuncii  patrts  intcr  libcrof  vohmCKs  citucatur  qui  fuifle  videt  /.  '•'■■•. 
l6.l.v lt.& ptff.C.fam.trtfe.X  tdci  autc  ci  riitfle  qua  pater  dcclarauit  pcr  do- 
natiutic  quuntuuis  inujlt Ja  Si  iurc  nulla,  cum  cx  acia  etiam  nullo  dcdaratur 
volutas/.w//.2>.dr  rtt.nr.fui  fui  tuttU.i.i.y&psfD.dt  tiftrm.tuttr.  Suffi- 
citq;  ct  vt  vi  Jcat  nullocotrario  mdicio  fuiflc  reuocata.quiuis  necvidc.it  fpc- 
cialitcr  cbtirmata  d.l.fUu  tuim.ii.  ( .fsmil.traft.  Scd  qtta:  volGtas  fufticit  ad 
CxtorqucnJam  ab  ofticioarbitriaJiudicariouecadc  fufticcre  non  pofsctad 
transtcrcndu  dumimu  in  donatariu  fincalicuiuslcgisatit  cbftitutionis  <y»c. 
lcgis  vim  habcat,poteftatc.  DifVicilius  namq;  eft  dominiu  rransfcrrc  quam 
cius  rransfcrendi  occalioncni  prcbcrc.Et  cx  hoc  ipfo  fortalfc  illud  quoq-,  fi- 
&ufuit,vt  nulla  lcx  autcoftitutiolata  litdccbfirmandishuiufmodi  donaho- 
tub.apatre  f  filiuTam.cn||atis,cumica.n  r£  ofriciu  arbitri  famili;  crctfcudf 
&adittdtcatioais  auxiiiii  fatis  cflc  crcdercrur.Nam  vcl  ponim'  tiliufam.  cui 
patcr  viuus  donaucrat  inftitutu  ftiille  iteftamcnto  patris  vel  prctcrirum  vcl 
cxhcrcdantm,  vcl  Jcniq;  patre  ipfiim  inteftatu  dcccfstilc.  Si  patcr  intcftatus 
dcccifcnt,nt  n  pctcfl  dubttari  qi  iloctts  lit  iodkio  familia-  crcifcudp,  qurppe 
quod  locu  I: abc  it  tam  ab  ircft  r.o  qur.  it  cx  tcftamcnto  d.l.fltf.d.l.ylt.&  fuf 
St  vcrbtcftatus quidcfit  ftdriltum  hunc pictericrirtcftainerum  nullumcft 
&fpcrindc  atfitactum  ncn  cfsct  fticccJitur  ab  intcftato,locufq;cft  iudicio 
nir.iliccrcifcundc,&:  corfcqrcrrcr  a>litid;cationi.Si  vcrb  filiui  hiccxhere- 
dahis  h;,!!cuti  a  patcrna  (uccnsionc  .trcctur  ita  &  ab  cmolumcnto  donatio- 
aisillitisqi  c  &  ibinitionon  vjl.ut,  &  cxp'-ftfac1otantum  abcft  vtconfir- 
mata  fit  vt  cxprcrTt.  iud:cio  hu  r«t  ittiii  mata.  Nam  patrc  oui  filium  nomina- 
tim  cxhcrcdautnt  &;  a  fucccfsior.c  tota  etiam  qtie  cx  Icgib.debita  vidcbatur 
repulcrit.quisacJjtdonitin.i  in  cundf  collatam  inutiliter  &:  conrralegcs 
confinnatam  vt>luifict?Itaq;  ncc  vfucapicn  Ji  caufa  ex  hac  donatione  preoc-' 
birar,ni(i  ratam  eam  habcat  hcrcs  Sc  ex  quo  die  ratam  hitbucrit  i.fiptutr.^. 
D  f»  dtudt.  Si  dcniq;  filius  fuit  liiftituttis  qui  ctiam  in  partc  aliqua  heredi- 
tatis  nicrucritiudiaump.it.is  ^pptcrqcT  p  fsit  etiamcohcrcdcs^puocarcad 
iudiciun>fj!>:iliccrcifcuilc,ccn  ii  t!:  dienum  eumeflc  cuires  quoq; dona- 
tapiccipt  aaJiudicetur  cxpatris  vcluntjtcjicc:,tn  teftamento  nihildictttm 
ftt  de  donationc  qui  vtiq;  probabilitcrnctno  dixcnt  rcuocati  vidcri  dcbcre 
ob  ij  fbium,<}>  Jonararius  iiieritprTtcrcainftimrus.  Ncccft  qoodquisdi- 
cat  faltcoi  hudic  conlirmari  huiulmodi  dvnationcscxcbftitutione  Iuftin.in 
iMntuuuts  tjuaftuhts.  zyC-dt  dtusi.  tm.vi*.&  »*#r.vbi  luftin.cas  «qui- 
p»rat  dunaciouib.inter  viru  Sc  vxorc  quas  diximus  cofirmari  cx  orahone  Se- 
ucri.Ni  vtdocuimusin  Errtr.yDtttd.  4o.nihilnouicacoftituhonc  indu- 
xit  Iuftin.in  fauorc  donationtl  a  patrib.i  riliosfain.coUataru.ncc  cas  cxarqua 
nitdonauotub.iotcr  vini  3c  vxorc  n:(j  in  coquod 
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D  E  C  A  t>.  X  L  1 1.   ERROR  III.  fcj 
firrnenrur  morte ,  eo  fcilicctmodo  qao  antca  confirnubantur  ,  fi  exccdant 


ERROR  TERTIVS. 
Dt  vfmtMpimt  rti  d»n*u  ftii»  i  pdtrt  vtl  ttningi  i  ttniugt. 

^Ntbrserimvs  hanc  quarftionem  non  folum  perelc- 
'  gans  fit  necdutn  bene  forufus  tra&ata,  fcd  ctiaro  quiafmc 
J  hac  quzftionc  vix  eft  vt  quz  proxime  difpuuuimus  bcne  in- 
tclligancur.Excat.n.Pauli  refponfum  inl.u$.vD.pnd»n*t.Si 
IjU&l  paecritlio  quem  in  poteftate  habebat  donaucrit ,  deinde  dc- 
cciicric,rilium  pro  donato  vfucapcrc  non  potTcquia  >  inquit ,  donatio  nulla 
fuit.Cui conucnit aliudlul.rcfp6fum  in  lj..$,vtr(it.fiUi fn D.  pr»  htrtd. 
vbi  cx  Seruio IuLlcribit  filiu  nd  poiTe  jp  hcrcdc  vfiicapcrc  rc  fibi donamin  i 

Eitrc.  Adcoq;  li  a  pacrchcres  inltirucus  fit    partcrcs hcredicarias  a  patrc  (i- 
i  donatas  pro  partc  cobcrcdfino  vfucapturum.Ex  quib.locis  Iacob.Cuiac. 
jpbari  crcdidit  donationcs  a  parcntibi  liberos  colbtas  qui  fintin  poreftatc, 
ao  cdfinnari  morte  patris  fo!6q ;  ipfius  fiIcntio,fcd  rcquiri  fpccialem  fupre- 
mi  iudicij  cofirinationc  vtpofsit  c6ualefccrc.Sicn.illc  ad  d.  l.i.f  t.pr»  itrt. 
&  sd  P*»ln ltt.yStnttnt.iM.u.f.pdttr.Q\ii  tamcn  Pauli  tcxcus  hac  (entcntii 
euidcntcr  couincit,pauli  namq;  vcrba func  fi  patcr  filiofam.  ahqd  donaucric 
&  in  cadc"  voluntate  perfeucris  dcccflcrit,morrc  patrii  coualcfcere  donatio- 
ncm.Tantum.n.abcft  vt  requitac Paulus  fpccialem cofirmacionc  vt  e"  cocra- 
rio  cafum  potnis  illum  excludar  quo  fpccialis  cotirmatio  interucncrit.  Qua 
fc.intcrucnientc  diccndu  cifct  no  mortc  donatoris  conualuifle  donationem 
quomodo  Paalus  luquitur,fcd  voluntatc  illa  fpcciali  corirmara  elferqiif  vo- 
luntas  fpccialisnecciTecft  vc  ficvcllegacum  vcl  fidcicomiflum  veldonatio 
caufa  mortis  vt  in  lxttmpdttr^fj.%.pdttr fiiu.d« itgdt.i.l.d»ndii»ntj  jum  p*- 
rtnttt.x^.Q.dt  dtndt.tnt.vtr.tjr  vxtr.vel  condicio  pofita  in  inftitucionc  vt  in 
LptnSD.it  t»U*t.d»t.  Ncmoauccm  bcnc  dixexic  lcgata  fidcicommiiTa.mor- 
cis  caufa  donacioncs,  ipfas  dcniq,  inftirucioncs  mortc  confirmari/alccm  co 
fcnfu  quo  dicimus  huiufmodi  donaciones  ab  inicio  inualidas  mortc  confir- 
mari.Ncccflc  fiquidcm  cft  vt  &.  Icgau  &  inftitucioncs  &  cxtcrx  vltimj  vo- 
luntares  ab  initio  valcaiir»ad  hoc  vt  moricntc  ccftatorc  pcr  lcgcm  confirra6- 
cur  ■  quia  ncc  slias  vltimas  voluntaces  confirmac  lcx  moricnce  tcftatorc, 
quam  qua»  ab initio valucrunt.  Scdnon  potuit  virdoctifsimus  viderc,  qua 
ratione  pofsit  vcru  cflc  quod  fupradiclis  Pauli  &  luliaui  rcfponfisncgatur 
vuicapi  poft  mortcm  patris  polTc  rcm  donatam  apatrc,  fi  admittamusdo- 
nationcs  huiufinodi  mortc  patris  confirmari.  Nam  fi  confirmantur,  quid 
attinct  traclarc  de  vfucapionc  rci  pcr  pacrcm  donacx,cuius  dominiumcx 
ipfa  donationc  iam  fuericacquificum  ?  Anforcc  id  quodiam  fictumcfl: 
Cionaurij  per  donationcm  mortc  confirmatam ,  magis  iplius  ficri  potcft 
r>tr  vfucapioricm/  Nequaquamtanc  ltg.inbtU»Ai~%.<j?  fiigntrdnt.DM  t*- 
p»tt*.t$*/>»/?/»m.H$cauccm  obieclio  canci  mpmcnti  vifa  cft  vulgaribui  inter- 
prctibui , vt  non  dubitcnr  fupcriorcs  locos  intclligcndos  e(l'c  de  duiuca  per 
P»  atrcm  rc  alicna,  &  ad  cum  cafuin  rcftringcndos.qi.odnoti  pofsic  IocusdTe 

anacio  al>  inicio  valuerit 
ciim  rcs  alicna . 
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r  acrcm  rc  ancna,  oc  aa  cum  caiuin  rciuingcnaos,iii.oa 
«i  uarftioni  dc  vfucapionc  rci  donar?  a  domino  fiue  dona 
k.  ue  cx  poftfadto  confirman  fit ,  fcd  tunc  unuim  cii 


*<o  ANT.  FAP.RI  DL  fRROR.  PR  AGMAT. 
rtt^  cirttw  Jotnittimniilvonnn  potucfiHrMflautn  cflc  tndoi^tttridlfe.  Iti 
c  imi vfs.iiinn  !<  ki,v.  <-]<  ili.v jlilv  J. nutio k Jointn*')  fii^domuirft U$j<ic# 
rcp  iflct.iltdc  ti  j  I  ttnitto  l.uta  n<5  iitn  j\tcrat  vluctpicndt  coJtcionc'.!  i  p, 
v  u  t.  illi  .!.<.«•  dlns  JubniJi  rationc*,  Dca  Jcdt  trcro  hacqu6d  iu  dc- 
rtui  Jonatioipatrc  la<fta coiirmctutmortc patris ,  li  hicu iit  J<.  rcpatrisno 
dc  altttu.qu  jll  Jotui  it  dktinutilcfic  i::»  «.uti  Ittttti  vt  cotirnurcrur  cadooa- 
t:o-<V' 1  .  •'•  ifi  i  fi  ;  ifl  r  icj  rJominiu  transtcrcitdfi.Scd neQ, hec  jnutpre- 
t  •    tcrt  1  '  .    ,  miu  ix"  parua  ct.ctcorirmattonis  vttlitas  li  vfucapie* 

i*!  cauiam  Jonaurioprcbcrct.vt  ncmo  r.on  vJct,  quomoJo  &  Je  doflnD- 
•  :'  .  mti  vttiicV  vv  tedifpittjrmiJ  t.imctijaur.rcsalienadonaucitanv:. 
I  . ,vl  .  .1: ;  itamtn  valetcutfiabcrl  ytcfitrirniidc  no  cffcnt  fi  ab initio non 
\  !i  C:  t  Ctdeifi.n  \~).de  itnmt.tnUWr.ljr  vxtr.  Scdctia  quit  quodPaulus  tC 
lulianus  in  fttpndicti»  locistra  tj-i:6  pnflevfucapi  t«*  qux  filiofam.  apatre 
,'  nata  tuuit  a<l  cti  cafitm  procnl  'vbu>  rcnitict  cjtto  ctta  res  parris  n5  aJtcna 
iit  JonataA  t  loliatct  c<:,qin  id  apnd  1'arlfi  (cquirorDc donationc  intCTviri 
&  w.tj.an  tx  cjp  •'•  •  i  tj  i  vl  <  tpir.  Hcfpondct.n.cefiarcfimilirervfoca- 
pi«<n ',  .<)  1 1  •  iu  1 1.6  aho  t.tfu  vcri  ttle  pott !t  quam qon fucrit Joiuate» 
«iouar-  n  is.  N  <  ti  vir  vx  n  vcl  vnor  vuo  rc  altcru  dotjarfcr.no  dubinrctur  v- 
iucapi  iic  ii  lbtihi*~  lii  !< :  ti  j  r<  ccjcrc,  quia  iutttn donatto  valnt<iet,per 
qtutcti.'.  .t  <p:':  •  ra  itn6(ilcti<;qui  Jon.itfct  d.l/rdttfi.l.^.D.prtdtmtt. 
A<U'c  quod  lulian.in  dJ.i.t*fi».D.prt  btttd.  l-.qaitur  difcrrc  dc  donatisrc- 
btis  .i  patrc  uuc-  poll  v  ttris  mi  rt{  |  KtJt  fint  litrcj:tjnx,  cum  air  filtfi  a  patie 
infiitrtu  isY\hertJ:t  irus  j  pitrc  <iht  ,ion  tas  propartc  cohcrcJfi  vfucapc- 
reo&poflc.l  rd  i .  !.'•..:  n;t:\  <]n.v fucrat  pjtns noaiitn;:qutares  quxno 
ijiilivt  patrii  lcJaltctuvh  i  patrtVio  polfit  poit ipiius m«>ttetictj hcredit» 
t-.j.ncc  fto-.;  i.    ■  a  jJ     '  tc  :«.s  filijcutii  nthil  poistt  ciiein/te- 

rcJicrcip  ..•..<•  et  mir<<>  Jt-hir.Ai,nifi ponas auctacflchereditt- 
tcrn  poft mortcm.ncc  rtitfimi  ntncqtii  axqturi  hcrcJtpcrhcrcdirate»  quo<i 
non  tttcrit  ht  u  !itat«  /.  .t.Se^  .p:'j.  I )  fi u  y»i  trfit.Lhtr  rtf.imjfjifl.Mkm  ht- 
ieJtj.n.\>.de  trjuir.p,;' . .  Atncq;dt  pottn mib. duntasat cohcrcdfi tracu- 
re  Ittlianui  Jcbticrai  li  ttaitalut  dcalicnarc  Jonati:  Noob  tJ  lolum  qu6J 
Miitapi.i  i!Ij  li  I  ii  m  h  ibtranonticiJv  rtdib.noccri«  ad  quoi  rcs  n6  fpccta 
rct>qtu  .  doil  in  ■  src\  >linun  lofinllct.  VcriiinctiainquiacaJcqux- 
iHonax^uridacnt«!cpart<;  ipfiusfilijq  ixdcpirtib.  cuhcrcJfi.  AniciLpro 
ca  p.ittc  pollct  lilui\  vfiiCHtcrccSti  i  dotninfii  perin«le  ac  pro  potrionib.co- 
hcicJu  cotr.t  c< ■•hcrrdcs.  Cui  «j  tiiuiiiijiopijtiittclfclocosdoitaufiliopcr 
pritrcn  ca  rcijita:  fuiflct  patris.q  oniaeodcm  filio  hcrcdcinftitnto  ndcgc  • 
Datvfucapioncfilrusvt  porti  n  »11  ar  fi  tci  Jotnini»»cuius  Jbntinifici  cau- 
fa hcrcdit.-.tta nactttt  f.t:i!<;».!  ».<'•••,  tatu  n dc porttontb.cohcrcJum crat «8- 
<t  j.'u,  ii  pro  u\  potfct  babcrc  lo.ii  \  lucapio  adncrfus  cohercJes.  IHa  igirur 
dur.taxattollcnilafuptitlt  «lnb-.tatio  q-Jtl  dilucrc  tntcrprctcs  no  potucrunt 
Q^id  Ktinx^quarrcrc  <ic  vfucapionc  rci  pcr  patrc  d»  natxfilio,  in  eajc  vo- 
hmutc dcfimtCto pauc , (i  ca  Jonatiom<irtcparr  srorirmatur.  RcfpSJeovd 
cat  hoc  maxiun<  jppjrcrc  quiin  "ct.-m  lit  quoJ  fuperiorc  capitc  Jtcebamus» 
huitifmudi  di  njcu  ncs  jpjtrib.in  iilicsfjm.  co!k:as  fi!enri«>»atjidc«Scmorte 
patrisconfirniari,fcdtta  tamcn  vt  ca  confirmationon  pofsie  fola  futSccrcad 
domtmum  transttrcndu.Cofinnatur  foloSilcntio«?c  ntoru  patris  ncq;  (pe- 
aalts  voluntas  rcquuitar  vt  jam  Jiiijius  c*Paulo  /1^.5.  Stnitnt.  ut  u.dtdt- 
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DECAD.  XLIL  ERROR  III.  8,i 
**\§.pdttr.& ttnfimt prtintA  tx L  filU  tami.  18.  (f.ftmiLtrftift.  vbl nihil a- 
1 ; u d  cxtgunt  Imp.  ad  inducendam  dotiationis  apatrc  tactx  coufiamationc m 
nifi  vt  contrarium  volunutis  patcrnx  iudiaum  nullum  probctur.  Itemq;  ex 
tpfa  Iuftn.conftitutionc  in  I4tm*mnit  auMtpsrtut.tf.CJtdtnMi.im.vir.fjr 
vtetr.  vbidiftinguitluftin.  anfpcaahialiquadonationis  coofirmatto  facta 
fit  an  nulia,  non  vt  dicat  fpeciali  confirrriatione  non  interueniente  donario. 
nemnon  valere.fcd  vtabamdiftirsclionem  inducat.  An  donatto  retrotra  - 
benda  fit  ad  td  tf pus  quo  faeta  cA  an  non.  Vt  fi  fpecialitcr  confirmara  flt,re- 
trotrahatur,l1n  fccus  non  retrotrahatur.In  quo  non  eft  quod  putemus  quic- 
crtaain noui  con»c:turtim e(Tc  a luftin.fauore  huiufmodi donationum ,  qua 
rumtut  non  loltlm  non  ampliauit  Iuftin.rcd  etiam  reftrinxit  hoc  conflituto 
vtqux  fpecialiter conrirmatx  nd  funt  nec  aliter  confirmentur  mortc  quam 
fivdnonexceciant  fumit  am  lcgittmam,  velquxcxceJunt aclisinfirruatx 
proponantur:  Q^evcio  fpccialitcrconfirmatxliintee  non  indigcantquide 
tnfinoatione  cum  dcfcndantur  iurc  vltimarum  volttntatum ,  fcd  tamcn  non 
rretrornh;  ad  tcmpui  <;u..  tactx  funt  quomodo  proptcrfpccialcm 
ioncm  retrotiaht  poflcnt li  cltciu  inliruiatx.  Scd  qua-.iii  fi*  dona- 
i  olim  patris  mortc  confirmarcntur>  non  Hmcn  crat  ftatim  confc- 
[  vt  dominium  cx  us  transtcrrctur  ftatim  poft  mortcm  patrts  in  dona- 
tarium  nifiadiudtcario  quoq;  fccutacfT<rt.ldcoq;ctiampoftillam  cotirtrnia- 
tionein  qu*  mortc  patri*  taaa  crat,locus  fnpcrcrat  quxftioni.  An  res  qux  a 
parre  fic  donau  cflct,  vfucapi  a  tilio  pofict,  fi  forti  non  iu  cito  acccpcum 
feiiiictdntcrcoiicrcdcs  iudicium  tamiltxercifciindx»&intcrim  hancrcmfi- 
bi  donatam  rilins  pcv  conftitutum  tempus  portcdhTcr.  Aut  ctta  tbrtc  fi  null* 
efietcaufa  ludicij  familix  erofcundx  intcr  filios  acripicndi ,  patre  tpfoin 
vltima  fua  volunta-e  lunfitoarbitri  ofluio  per  diuifioncm  qua  fcc.flcc  om 
ninmbonorum  fuorunulla  rcindiuiUreli.fa  vt  in  /.fifilis.ui.f.fipsttr.D. 
fsmti.trttfe.  His.n.caftb.vtrumq;  verum  clt  conrirmaum  cllcpatris  mcrte 
donationem,&  nihilominus  quxftioni  dc  vfucapionc  locum  ficri.  Immo  fi 
{ubtiliti*  infpiccre  voluiuus ,  ncccffc  cft  confirmatione.ii  ifla  prccedcrc  vt 
dc  vtucapionc  queri  poflit.  Nimn.n.  certum  cflVt,ac  extra  omncm  omnino 
dubitationem  ,no  poflc  pro  donato  vfucapionem  fcqui  cx  ca  donatione  quj 
ncc  ab  initio  valuiflet,nec  vnquamconfirmata  ruiflet-.CuiTi  vfucpio  omnts 
8c confequenter hec quoq; pro donato rcquirat omnttr.odo  tituK.m  precc» 
dcntem  eiiinquc  ulc.n  qui  rcverafitnon  folaopinionc  vt  fcnptum  clt.in 
pTine.d.l.i.pm  4<su;.t.ptn.  tjr  vb.C.prt  btrtd.  Scd ita fuppofito  ii're,vt hxc 
donatio  mortepatrtsfucrit  confinna»,  potcrat  clrginter  cV  xjbabilitcr  du- 
bitariide  vfucaptone,an  prodcflc  filio  debcret  a  I  icquircnduni  ci  dominiu, 
-  perindc  atqtte  pcr  adiadic.itirncm  acqmri  poflct.ti  quts  adiudicuioni  locus 
cfTcr,cum  vfucapio  &  adiudicatio  in  co  conucniant ,  qtiod  vtcrq;  moduS  cfl 
acquircndi  iurequiritium  dominij,cumq;  non  vidcatur  pofc  dici  nufaclTc 
donacionemqux  mortc  fucritconliniiata.Vcrum  placuit  pnidcntikilla  c<j- 
firmatro  nem  vfq;  adco  cx  feiiiiirnia  cfle  nili  officio  arburi  adiuucturvt  no 
modb  inutilisfitaddbminijtranilationcin  indticendam  ,  fed<t'umad  iuititi 
vfucapioni  dandu.qtiia  fcmpcr  vctii  clt  don.itiorc  m-Ilam  clTt  tii  <p.ioq;  ciim 
mortcc6Firniatacft,qiio6fq4vircs  fmtiplcrir  rcr  ■  'iudic itii >ncm  abarb-tro 
tamiiixexcifcundxhucndani-.Dciiiqiie  connrmati  mcm  iHam  aJ  lliud  non 
prodclTcnifiadbocvtotnciiiarbitiiinducatarbitnifrq:  moucrt  cicbeit  vt 
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fecLitus  patris  vuluntatcm  i  qux  nun<]uatn  luerit  rcuocata ,  rcm  donatatn  fr 
lio  pro-cipuam  .tdtudicct,quam  vtiq;  aciiudicarc  i;6  dcberct  li  donatio  mor- 
W  patrii  confumata  non  cllct.Quis  ergo  uni  aulit  diccrc  ex  donationc  qux 
pj.tr»  rnOrtCCOnfirnnU  fit,dominiu  acquiri  filio.cum  nc  quidcr.  vfucapii- 
di  condicio  cx  ca  ptxbcanir/Qno  admillban  nonctiamopumcfequitur  t.6 
UBI  CU  DCC  iurc  donadoMtn  intcr  vtuos,ncc  ittrc  lcgatorum i  Ni  fi  coiurc 
capcrcntur  vtiq;  ftatnn  poft  mortcm  p.ttris  duminodo  adita  quandocuuq; 
10(101  hcrcdttatc  Jonnnium  tilio  donat ario  acqiurcrctur  1  quod  viuo  patrc 
qiurri  »6  potutlkt.  Ncc  cu  cafiimcxnpioquo  rrtr>trahuntur  ad  tepus  vitat 
quofjJia.Nicuiu  non  aliocafu  rctrotrahantur  quam  tjuo  confiruutz  (unt 
l{>t.cijli  jliqiM  v.  luntatt,  111  iiii.q-.rcti  Jptifli   a  fint  vcrba  ti.lcicomtmfsi 
vt  c  nfUt  c\  d.  l.tum  f*ti.-i-).$.f*ttrfilixM  itgtu.  U  quis  dicat  vcrba  fidct. 
tomniifli  piffc  faccrc  vt  Jonatto  mtcr  v  1110*  quar  ab  initio  non  valuit  con- 
ualcfcat  iutc  donattonis  intcr  viuos?  Qiibd  ti  ill.td  ctia  mircrc  huins  tidcico- 
mifsi  poti  ihtcritrotrahidonattoncm  ciiii.  ncc  ftdcicommifTum  ipfum  rc- 
tro*rahi  pufsit  ad  uftcinpus  quo  donator  vixcrirffiquidetidcicommiua  om- 
nia  pcrtinent  ad  vltuv.as  Vorontatcs  quib.ommb.  conunune  illud  eft  vt  non 
mti  ex  dic  mortis  lumant  cffc.tu]  fcirc  dcbcs  non  aha  rationc  ficri  hancrc- 
tt  j.tiot  cin  1  quamiyp.ucrquidonatioiicittafcfactamfilio  vcrbisfidci- 
coituniiTi  conftrmar,  \2  jpcruagat  vtcori    .  in  ndcico-ntnuTutn  quicquid 
vcmllct  in  donjtioncm  vcl  tn  dor.atiunis  coufcqiicntia  lidonatio  abinibo 
valu:ifct.  Atq.  i  pjrt.is  cditi  &  fruCtus  pcrccptt  cx  re  donata  poft  donanosfc 
pc:ucnilTu)t  ad  d<>n atarium  li » al.iilict  donatio,  ncc  fi  matrcs  ante  donatott 
pcruiicnt  iddrco  parmscx  iiscd)tosc\  iurc  dominij  donawrio  acquifitos 
rcftitui  don.it. uri  ciufvc  Iicrcdibus  oponuiucn  Ergo  neq;  rcftirucndi  emnt, 
quanmis  donaticnon  vali.ci  itali  inuto  li  modo  contirmata  fit  vcrbis  fidd- 
c.<inn.iiTi.  tawjvPjtt>ientnitia  Sc  r .mo  ell  111  &.%.p*ut filu.  Ex  quo  coodudi- 
l|rusdonatioiK$l(tas2  patrtb.in  tUio*fani.Collaiai  proprtam  &  fingulattha- 
bcrc  naturam  adonattonib.intct  viuos&  ab  vhimis  volui  tatibus  adeoq;  a 
iionaiioi'ib.itcr  virutn  \  vxorcni  quil>.  buuch  liuuliores  vidcntur  dtfferen- 
icm.Diffv.tnnt  .t  donaponib.intct  vittoti  quonil  donano  inter viuotoon  ib 
lum  valcttfcd  ctiaiu  iirtnocabilicct»  itavt  ii  cu» reuucanda*  po*cftatcm  ftbi 
doiu.oi  ictim  11  tt  m  pofth  dici  intei  vi  L.$dorui\o  l.i.D^lt  deni.I.vii  its.. 
xy.D.dt  mirt.cjuf.dtrut.  Donatio  autc  i  patrc  infiliufain.  coJlata  non  valet 
acqttod  eftccnfcxHientpro  atbitno  rcuocari  potcfi  &:  quocunqi.voluntabs 
inJicio  ctiam  ptr  fuljo.hcicdatior.e/.4.D.t>r»</»mi/  Et  tamcn  hochabct  a 
donatiorc  1  nr  vmos  vt  Cgeai  nilim  attonc qua ncc  vltirnc;  voluntates cgct, 
ncc  donationcs  cauf*.  u-.oi  tts,tanquaad  naturam  vitimarum  voluntaru  pro- 
pius  accedentCI  l.vlt.Q.dt  dtn*t.t**(.'»»'i.  R'jr(us  ioquo  fimiliscft  dona» 
tioni  intcr  VWOsJI  to  tpfo  difiat  ..i-  vltimis  volutatib.  &  quod  mag»  cft  etia 
adonationib.caufa  moftis,cum  quib.  tamcillud  comunc  liabct  quod  &  do- 
natio  cft  &  im  rti  contirmatur.qnod  vtrunquc  propriu  cft  donaoonis  caufa 
ntorrts./.R«  tidttur.^i.D.  t»d.  Lt  une  (i  qua  fpccicsvliimarvoluntatisclfct 
cui  Jonatio  i  patrc  in  filiumtam.colla'a  cqmparari  poffctjca  potifttmuincf- 
fct  doiutio  catifa  mortis.  iit  taiurn  non  magis  vcrum  eft  donationcm  hanc 
valcrc  iurc  Jonationiscaufa  mortis  qtiam  iurc  lcgati.  Alioqui  nullo  cgeret 
adminicnlu  aibitri  hau  crvifc.quu  ncc  indigcnt  lcgata  quz pcr  lcgcm  duo- 
dccim  tabularu  cotirmaniur,  ncc  donationes  caufa mortu quoniam  adcxc- 
plu lcgatorucapiuntur  l.M»nd.\*>  l.t'ft dtbnir.\-j,l.tllHd.i-j .ttd.tu.di mti* 
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•mfJmm.fAlw0.it  donat  ncc dcniqi  fidcicomifla  qu*  l.cct  fui  natura  «t 
ommfi  infirmiffima.viro  tamc fumut  cx tuitionc  8c  iunfdictionc  pritoris. 
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Vid  igitur  dicemus  fi  patcr  filio  qucm  habct  in  pott-ftatc  do- 
naucrtt  rem  alienam  f  Apparct  fatu  ex  fupradi  Ais  no  co  magi» 
fiiturura  vt  vfucapioni  locus  ciTepofiit.No  quia  donatio  mor- 
.  tcnonfitconfirmatavtvulgopuant.fcdquiactiafipatcrrcm 
jppriamdonaiTct.quocafu  cffet  confirmata  mortc  donatio.nihilomagisu- 
mcn  prodeflct  ad  caufam  vfucapionis  vtjpbauimus.  Abfurdfi  autc  foret  ma- 
ioriseflcpotcftatisdonationcrci  alicnarquam  eiusrei  quac  fiiifTct  propria 
donatori*.  In  quo  rurfus  alia  ratio  cft  douationis  itcr viru  8c  vxorc,^  fi  iadca 
fit  dcre  propriadonatoris  nonvalctab  lnitio,egctq;  cofirmationc.  Sivcrb 
dc  rc  alicna  valct.tanqua  q  non  faciat  donatorem  paupcriorf.  Eas  ruq;  folaj 
donanones  itcr  coiugcs  no  valerecertu  cft  fi  8c  douant*  faciunt  paupcriore  . 
8t  accipicntc  locuplctiore.  d.l./td  ttfi.iydt  din*t.tnt.vtr.c$-  vxtr.  At  dona- 
ooncitcr patre  5c  filifif.  no  ca  ratio  impeditrp  patcr  donado fiat paupcrior, 
fcd  illa  quod  itcr  patrem  8c  filiii  ciuilis  obligatio  cofiftcre  nulJa  pofsit  q  ra- 
tio  peridc  locii  habet  fiue  fuam  rcm  pater  donaucrit.fiuc  alicni.Sicutl  autcm 
filius  rcmfibiapatredonata  fiucpatrisfuerit  fiuealicnapro  donatovllica- 
pcrc  no  potcft,quia  nulla  donatio  efl[idcoq;  nimirii  Paulus  poftqium Prin 
cipium  illud  propofuit.  Pro  donato  vfucapcrc  illu  duntjxat  poflc cui  dona- 
tionis  caufarcs  tradita  cft , ncc  fufliccre  opinan,fcd  &  donatii  dfc  oportcrc, 
fubiicit  dc  filio  cui  patcr  donaucrit,&  negat  vfucapioni  loc<i  cifcquia  dona- 
tK>nullafuitd./.i.D.fr# dtnnt,]  Itancc  lihercs  apstrciftitutus  fit  vfucapiet 
pro  hcredc ,  i  cmia  fibi  muure  caufam  poflefjioiiis  no  pot  ncc  facerc  vt  quod 
ab  initio  poflcdit  pro  donato  8c  quandiu  pater  vixit ,  mcipiat  pofsidcrc  pro 
hcredc  poft  moncm  patris.  Nam  quod  vulgo  dici  folct.nemincm  poflTcfsio 
nis  caufam  fibi  mutare  pofle  noadcamtantumpoflcfsioncm  pcrtinct  quar 
cnrilis  eft  quam  proculdubio  filius  cx  patcrna donationc  quam  i*  ciuilc  im- 
probatnancifci  no  poruit,fcJ  etiam  ad  naturalcm  qua;  tota cx  fjfto  arftima- 
tur,&  qoam  dnbrtandum  noeftacquiri  pcrtraditioncm,quantuiii<  iun.  nul- ' 
lam  8c  inualidam,  quia  rcs  facti.qualis  cft  poflclsio  infirmari  iirrc  ciuili  ncn 
poteft  LPiftf.D.fnmjrtAi.j.fivir  vx*u.rD.dt ary.SV^TIdq;  eft  quod  fcn- 
tit  Iul.in  d.Ll.f. l.D.fr»  htrMii  poftcnu  dixit  ncmini  pcrmittcndu  vt  mutct 
fibi caufam  pofletsionis  nc  fi.lcm  naturalis.  Infcrt  cx  co  pnmfi  ncq;  colonu 
r.e«];  cu  apud  qufi res difpolira aut cui  cornmod.ua  cft  lucri  facicdi  caufj  pro 
hercdc  vfucapcrcpofle.Dcidcfilium  quoq;donatarc  &  patre  iwn  poffe  vfu 
caperc pro  heredc.  Idq;  ia ante Scruiii  fcriplilfc ,  qnifc.cxiftim.ib.it  naturalc  ; 
poHC&ioncrnpcncseu  faiffeviuo  patrcquib.vcrbisinnuitlul.non  tJcpru-  ' 
dentib.omnib.vifum  fuiflc  cum  plcriq;  cxiftimarcnt  ea  donaticncm  &  tra- 
dttionc  6  cotra  lcgcs  ficret  aut  faltem  iurc  facla  non  cflct  nullQ  prorfus  cffe 
ftiun  ftabcre  deberc  iKQUkM  adtransfcrciidanitur.ilc  &  corpor.Me  polTcf- 
fionem.Ad  quod  ntarn  rcfpicics  Paul»  m  d.f.  <i  vir  vxori  it.i  fitibit  vt  dicat 
plcrofq;  putarefi  virvxoriccdatpoflcfsioncdonationis  caufa  vxori?  pofsi- 
dcrc.Ergono  ocsid«puuiicrut,quauisicoiugc  cuircs  donata  dfctacoiuge 
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n;Htoie  dubitaiionc  hoc  lubcrct,  ouai  Jonatione  fa&a  tilio  pcr  parrc,  quu 
•  t  ibldcm  rjn<  cinarui  Pauli  <,  qiuj  jttinet  dicerc  mukcrcm  non  pofliJcrr, 
kil  ;••  •ai,..<vi-ii   I.  »  p»(Ti  ',.<c  [  i  i  n  "fri- [•oittflloncm:ncc  cnnn 

potcfl  vnlcri  pci  vxorciu  pofsidcic  qutin  nonhabcat  in  poteftatc.  Atciim 
<  itcrlUiofil  nj.iif  poflctdkl  non  dcliiilc  patrcm  pofstJcTC  quodti- 

i  rJldkitcd  pcf  ipfuii  lilium  •  quJiiJoquidcm  ctnm  pcr  filiuti.fjiu  -non 
mtnus  quim  pcr fcmuin  poflririoacquiri  poflct  d.l.i.  f.uem  aejturuuue,  l. 
t^etd.qttanto  ijjitut  luagh  rctincrii  Scnuj  ;aiiicri  fcntcntiamquamluiianus 
pu.  :ji  ind.l.i.$  W  n*rtd.&  f'p">  •^"'•■prubjuitctiJtnPapiit^Mft 

i n  d.i.Pampomm.Sui.  itulcrquia  poflcisio  njn.rjlistou  tacti  cft  JiccqutcC]ua 
Cx  iurc  mr.tuatuucum  a  iurc  ipf  'imprubaturd.ii./iwr  vxtrt.  quamuis  inca 
ti  'jt  naturalh  quidcm  untwrMcd  tamcn  iuri  conlcnt.mcacft,  vt  quam  fru- 
ftujriu»  liibciMliud  rcfponJcnt  idcm  Pjpin.m  l.pijfefne.qy.mnfl.l.tiuitrs- 
litrr.  u.  eod.ut.de  Acqutr.pt ff.  Crtcr  a  qiur  !i  ic  pi.lfetit  dici  de  Jonatione  intcr 
cortiugcs  iJ  uMCiprcmioncm  A.l  ;.D.p  «  dtur.petcnda  funt  n  iis  quar  fcri- 
pfiiiuis  lib.j.iiKnfl.t.nin  oilcndkmH  inei..s  quoaac  lociintcrprctatione 
muiu  pcccjfc  irrtcrprctcs  noftros  cV  vctcrci  \  ictccHiorcf  »quat  hicnolumus 
Inaitcarc.DiccriJumtanturn  aJiqm.l  cli  dc  lcntcntia  1'juIi  ind.l.i.f.vli.ted, 
tu.pro  deijf.Nj.n  quuJ  Jimiuus  cV  probauiuius  capitc  prarccdcntc  locutn  il- 
luin  iKCcftaribacctpicndurn  clicJc  ucla  inter  conmgcs  Jonationc  rci  pro- 
pnx  r.oii  .JicuavpicT.i  tm  alicna  K  nt  J<  njtj.vt  non  polfct  vidcri  cxea  do- 
nationc  paupcriorcflc  Kh  tt\>nator»fUtirn  vtucapio  proccdcrcinciperet.du. 
biutioncm  iccipcre  \  iiiccut  cs  co  quodPauhu  vbi  gcneralttcr  fcnput  fi  inter 
viiu.n  Ctvxorcut  donatio  iacraiil  ck  iTirc  vlic  ipionciii.iJetnquc  cllc  fi  vir  v- 
hoii  tcm  d  mai  crit  A  diuortluia  iiui.rccr.irit  idquc  &  CaGium  rcfporadifle 
ratkmillaqiiodnonpofsitCJufjin  p  .tTcisioms  iibi  ipfamutarc,  fubiun- 
gll  i!  hxc  VCrba  ttli.u  mi p'./f  dtuttltkm  im  vfuejpturam  fi  tttn  mnrilni  ctnttf 
ftru  cjujfi  nuat  doneff  uittiligMi.' .  Q^i.i  cnitn  clfcr  prnptcr  quodderci  vfu- 
tapionc  rractan  opuitcrctii  n  tuus rcu) propriam  donalfct  vjon  poft  di- 
uorthnTtrAt)  nm  va.cre-  c  icm-,  ..iclJ(.U d,.j.ati..,quar  prohibiuh6efintfi 
intct  Cf-nhtgct/ValcTCt  vtiq<  CoNam  o.  qua  corfiantc  ir.atnmonio  £icia  eft 
vaici  <i  conicratur  ht  idtcii  j .  s  i:un  matrimonicm  lit  diflolutum ,  vt  eucnit 
inoonarj  u  i    t caufa  »  it  •.  i.p tHui.y.f.vli.cum  Ami.  jt^X).dt dtnMt.uu. 
vn.&  vxerSw,  1 1  contrariOCjuf  tactacifet  antc  nuptus  non  eo  n.agirvaJC' 
rctfi  collataclTet  in  lemputnuptiaru  i.^.Cdt  dtast. tni.nup. ■. I  ?  tamcnCaf- 
fius  pt.tabat,quod  &  Paulut  pfob.it  xfucjpjonlhtcum  (otc  ii  p  u  diuortium. 
maritus  vxnii  rcm  CoriCCl>iiUt,qiuli  t.  nc  Jor.aflc  intclligcrctur.  Ncotbati- 
gituf  ex  ca  c<.nct  fsionc  donuntui  n  m  Ikrcnt  tranfljrum  cflcquod  fi  cflet 
tr»lljtun:,m.llus  vfucapi'.ui  L>>  ns  rcluiqjcrctur.£rgo,inquuint  intcrprctct, 
donata  riat  rcs  alicrw  non  quar  fuilfc  doiiatoria  ,  quoniam  cz  donationc  rci 
pr  ipnar  doit.iti<nsiact3poildiuoitium  luilfct  doniiniuin  tranflatum.Atie- 
fpou Jco  Pauliim  co  loco  tractarc  quiden  Jc  rc  donata  quxpropna  crat  do- 
natcris,&  pofl  Jiuortiiim  concclfa.fcd  non  de  rc  pofl  diuortium  tradiU,quf . 
ciVn  latn  ellct  traaita  conflantc  jJhuc  mati  in.onio  ,  vt  cx  ca  apparct  quod 
V juIus  ait  non  poflc  mulicrcm  pofl  Jiuottium  ir.uurc  iibi  caufam  poflcisio- 
nu>,non  potuit  itcrum  tradi  pidr  diunrtium,ri(i  pcncres ,  quodlcxnoapo>- 
nitjfuiiTcab  vxorc  rcflhutani  nuiir.,.Ncque  vcrolcxait  fuifie  haocxeinixiiV. 
hcri  traditam  n<jlt  dataoi tium,fcd  conctrflanuquod  longc  diucrfum  eft.Con- 
ceftfocnba  nihil  fignifn.at,m(i  voluntitcm  mariti  coikcncicntis  poft  diuor- 
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tium  vt  mulier  carn  rcm  qu  \m  ex  inutili  donatione  ftbi  tradiram  mturalittr 
pofsideteccepit.rctincattQuam  volunnte  nihil  vcut  nudam  eifc»id  eft  tradi 
tione  quoqi  dcftituram.  At  rraditto  non  il!i  volunute  nudjin  lignificat,  fcJ 
tuni  ipfum tranftatar  porti  fsioiiis.qucxl  iaj u  intcrucmrc  nccciic  eft,vt  do 
minru  transferatur.Deniq-,  nuda  conccfsio  liuc  trajitioncdominiii  nd  tianf- 
fcrt,quod neqi nuda  traditio tramfcrrct  l.n*>  «j*  **<U.p.D.df  *tf  rtr dt- 
uu tt.Sc  d  ramcn  li  contctsionc  traditio  prarcclfcnt,vt  in  calu  noftro,  cocefsio 
quatno  prodeft  ad  doniinij  traniuuonc  prodcft  ad  tnduccndi  vfucaptoncm, 
puigato  fcilicct  vicio donatu.n»  qu» no  va!ucTar,qiiod  f*fta  eflct  intcr  viru 
&  vxorc.Niad  purgandu  viuu  donationis  fuflKievoluus  iil.i  f,la,quarumc 
ncn  pot  fufhcuc  ad  doroiniii  transfcrendu,  quia  notia  rraditiotac  opus  cft.vt 
pu  uaditioncm  acquiramr  dominiuin  cum  prior  tra Jitio  110  valuitytO  ct  vt 
vfucapicdi  caufa  pi£bcatur,quandoquidc  r.mtra  cu  vfutapionetraditioplus 
dcbct  poilc  qtri  tradicio  fola:  quamqui  hoc  ca(u  no  cx  rrjJitkmc  transfcrtur 
dominiu.icd  cx  vfucapioncque ob  hoc  ipfum  nccclfaria  clt.qubd  nopotuc- 
nt  Jo,:iimu  transferri  ex  ea  traditione.quat  non  valucrit.Gencralc  namq-,  ac 
perpctuu  eft  vtttaditio  quf  tunccum  titnon  valctadekminiutramfercndu, 
■unquam  trautcrrcdoiruniuci  poftta&oqucat  nec  (i  noua  intcrucmat  vo*- 
lunus  trasfercndwquia  nonnudi  vollmutcfcd  traditionibus  tjtiVii  aut  vfu- 
capionib.  dorainia  traiurcruntur  £rr*di/wm*W.io.C.«f>^<»/7.tradiiio  atit  fa- 
€tt  cft  no  iurii  aut  voluutts / t e n  '.6.  f .  t //. D .d*  tttr*t  .ftntf.Kih  legis  autori- 
ras  intcrucniat  aut  alta  iuris  conftitutioque  habcat  vim  legis.vtcucnir  in  do- 
nationibu*  intcr  viru  &vnort,que  cx  Seueri  orattone  iic  confirmitur.uiortc, 
vt  quiuis  rraditio  neq;  ab initio  vala.rrt  quse  contra  ius  tacfla  t  i\, n <  q-,  poftea 
noua  vlla  iatta  fit,ipfo  tamcn  iure  acquiratur  donatario  rcs  doruu,pou  con- 
fimiau  Jonatorismorte  donationf ,  perir.dcjcfi  tctumcnto  datu  &  icgatu 
ertct  quod  rcuera  fuit  donatu,vt  att  Vlpi«  i.tit  hu  ^*/m*.u.$.i.D.  dtdtn.tnt.. 
"'•£>•  vx*r-  Aliter  atqi  fi  donatio  iswervirum  &vxorc  ab  inirio  inualida  ver- 
bis  tclUiiienti  lonucvfa cffet  in  caufam  fidekommifsi  vt  cicgintcr  fcriprum 
t*ft w l.tx  vntu.ti  C.dt danMi.fi. vir.& tw.Lex eniiu non  minus eft  mo- 
dus  eransii:e,:i  iure  Quiritium  domini)  qui  traditio &  vfucapio  vt  cftapud  ■ 
euoJe  V lpMt.if.4t  «tffn.ar.ncc  proinJc  indtert  adminkulo  vlio  vel  tradi- 
tionts  vei  vfucap:onis.Cam  c  contrano ti  traditto  qua  vfuapio  egcatadmi- 
niculo  iegis  ad  tfisfercndum  dominiii /altl  quintiarrum.Hoc  naq-,  addendu. 
eft.vt  exclttdan.us  caufadomimj  boniurij,  tpvtiq',  acqui^i  potcft per  trasii- 
noncin  ctiiqux  legis  autoritatcnon  adiuuctur,fcd  iurusliftionc  tantfi  prz> 
toris  vt iu  lpaiii.fi fimiM.ii.iJnl./triitt-.D.dt d*m.  rf<.\\>\ t b  hanc  cauum 
lcriptuclt  cu  qui  iiaprztorc  bCtus  fitdominu»  icil.boniuriuscx  quoiuiius  ■ 
eJi  iibi  poistdcrc  ex  caufa  dim  miccimr.eipcre  vfuc«pcre»vt  dommiitm  ct  qui 
ritiaciuacquirat.V:  ^pinue  miniUviJcri  mirum  tkocat  rj  ctpoftcoccfsio- 
ncm^  inanmsv*:  :!  tcceritiolutoiifitrdiiiortitrniatriuionio.ciusrciquaaj  • 
eidcm  ar.te  diuort  um  Jonaucrat,aJjnic  dc  vf  cttpinnc  rrai5tamus  i um  Pau- 
k>  tm  d.i. \.-$.vlt.pr* <f«*.qsta  tandtu  poteft  vtilis  cilc<vfucapio qiMndiu  domi- 
nrum  qumtiarium  qi  (fituinnorjittmulto  magis  nc^iiTaiia  vidcridcbetnc- 
du  vtilisci  qui  nec  bonitarium  qutdcm  dominittm  l.bi  acq*Jtt:it  c.\  miulu  3c 
ui.jpoata  doiutione.  Dou,tmun»nnn-.q;  bcniratrcn,  ji<.«  iuns  cittili&pote-  - 
ftatc  non  mdiccJt,vtpo  'sitvcltran«fcrTi  vcl  aCqtiiri  ,tn  quo  d  flVit  a  quiri- 
tkrio,nunqua;n  e\  catrte!it«ons?p6:  acquincui  ut«  ref  iui.Mjtor  .n.ad  tm-  -  ■ 
l>  Jicndu  ppultas  cfi  tuns  rcGftcuti?,  q-:am  ccncci  tcrc  dr.r.nxat  nokntiv, , 
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Gs  nbtm  nobiserit  hoccapite  humanius  ctimpragmaticis  &  in- 
terprcttb.  noftris  qui  Papin.crroris  fui  autorcm  laudat  Sc  aflcrto- 
rem.Diftmgucbat  cnim  Papinianus  quomodo  cV  llli  diftinguunt 
an  donacio  uitcr  viru  &  vxorc  tacta  eflet  pcr  traditionean  pcr fti- 
pulationc,quibus  tarutn  duobus  modis  ficri  olim  potcratdonatio  cum  non* 
dutn  eflct  inJu&um  quoj  poftca  Iultin.conftituitin  Lfi  fuu  srgtntu.tf.iftd 
ttfinuu.  vtrfi.fin vtti.C'dt dtnnt.vtcx  nudo  pacto  donationis  agi  poflct.  Si 
donacio  pcr  traditionc  facta  clfet  no  dubiubat  Papin.quin  mortuo  donatore 
iocadt  volutatc  donatio  cr  Jiui  Scucri  orationc  cofirmaretur  fed  ft  pcr  fti- 
ulattonc  puU  cu  vxori  ftipulati  maritus  JuttSJi  aniino  (popodiflct.noputa- 
at  coucniri  poilc  cx  ca  ftipulationc  hcrcJc  maritbumctli  duritc  volunute 
u.aritus  dcccfiifu.vt  Vipian.rcfert  in  I.Tafn.n- D.dt  dm*l.mtJVtr.&  vxtr. 
1  ianc  ipsi  Jil-inctione-  fccuti  ad  cu  locu  intcrprctcs  ncgantmortc  donatoris 
cofirmaridonationcs  pci  liipulationc  uctas,lcd  easuntuui  etiahodie  cotir- 
ntari  voluttt  qua:  perfc<_tx  lint  pcr  traditioncm  tcftc  Didac.Couarr.M  yfttru 
rubr ,dt  ttft imnum.i.Gun. .  diitindionis  rationctn  nec  adtcrunt  ncc  qua-rur, 
contcna  autoriute  Papimani,qua  nos  ctiam  contcnti  clfcmus  non  pugna- 
rctcontra  Papin.-tutontas  aliorum  prodcntum,itcmq,Imp.Vidco  cnim  cu- 
dcin  Vlp.  in  LtS  httfiutiu^i.^fiut  tuu.^.t*d.tit  j^enciahtct  fcriberc  fiue  rcs 
fuit  quf  Jonau  eft  (iuc  obligatio  rcmifla  poflc  dici  donation^cffcttu  habitu- 
ra,&  gcncralitcr  vniucrfas  donationcs  quas  antca  impcdiri  dixerat  ex  oratio 
nc  valcrc.Dixcratautem  in  I  i.i.fdiau.etd.tttAwc  corpus  traditu  lit  traditio- 
nc  nihil  valcrc  fiuc  ftipuliri  promifsii  ftt  vel  acccptolatum  nihil  cti»  valcre 
promiflionc  nccacccptilationcm,quod  ipfo  iurcnullius  motncu  fintquat- 
cuq,  intcr  viru  &  vxorc  don.uionis  cauta  gcruntur.ScJ  &  inl./ifitpmUm.n. 
inpun.ttdjtnit  Vlp.ait  li  mulicr  annuia  ifcipulau  ruerit,  id  quidf  cx  ftipu- 
LttU  pctac  illa  colUtc  matrimonio no  poiTc:SeJ  fi  manfte  matriroonio  de- 
ceflilfc  maritus  proponatur  poiTe  dici  itipulatione  ex  scatufcofulto-corirmari 
^Hij.tnquiM» nnnut  qutq.danuttt  vtrtumr.  Qua.  ratio  apertc  rcfcllit  fentcria 
Accurfij  i  cfpodftis  fpccialc  hoc  eflc  in  annuo.cu  e"  cotrario  apparcat  itaVlp. 
rcfpoJiflc  116  q>  dc  annuo  aucrcrctur.fcJ  quia  in  annuo  quoq,  donatio  ver- 
tcrctur.Sicut  tSi  illud  improbabilc  eft  quod  ide  Accur.S:  poft  cu  cetcri  refpo 
odt  ad d.f.Jiut  mut.  tradtari  co  Icco  dc donatione  libcratoria  qux  fauorabi- 
lior  fitS-  dfc  dcbcat  quaobligatoria.ctlm  nihil  potucrit  Vlp.lcribcrc  gcn*- 
ralitts,  qui cj»  fcripfit  ilbs  vcrb i. ./_",•  gtntru lit tr vntu erfit  tUnntttntt  qu<utmpt~ 
tiiri  dtximut  extrntunt  v*ltbut.  Quod  cfi  Vlp.  fcnbatquafi  no  tacx  fua  qua 
Cx  rcccptifljtLa  u  tu  opinjonc  prudctii,facilc  cft  intcUigcrcPapin.diftintftio 
ncm  abintcrprctibusnoftrivprobatam  acartcrisprudcntib.  rcccpum niuv 
quam  fuiflc  Dc  quo  ncpofljinus  dubitarc  tacit  ctia  rcfcripmm  Imp.  Alcx. 
ro  ad  Papinianuni  foi  ad  Papiniana  foruflis  Papiniani  ipfius  itliam  in  I.X.Q. 
dt  det.e4ut.nta  num.  vbi  fcriptum  cft,quod  dc  fuo  maritus  conftante  matrt- 
monio  Jon.mJi  animo  in  Jotc.tJfcriplit,(icanJc  Jonationc  legithnc.i.  (iue 
traditioncliuc  (lipnlationc  intciucnictc  cdfcctanurcuocauit-.uaritus  qtn- 
crcmctumdoti  JcJit,&  duritc  tuatrimonio  mortc  wbijt^abhcredtbusinariti 
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epiatenu»  Ifberalrtas  interpofira  munira  cftpcti  p-tlc.  T.\  qtiibus  poftremis 
vcrbis  tlltid  etiam  refclliturquodnoftri  vt  adw  apcrtjm  obictioncm  crfu- 
giantrefpondcrefblent  agicoloco  dc  dohanonc  qt.C;  fucritper  traditioncm 
pcrfeclca.Nam  prftcridquod  nihil  aluid  lcx  uq'iirit,ni{i  vtdonatio  quar  n6 
fitit  reuocata,legitime<6lcda  fit,conficitut  vcro  lcgitimc  no  min us  qu£  pcr 
ftipulationc  61  qua  qufper  traditioncivt  ncc  Accurf.  ipfc ad  eum  locu  dils i- 
niularc  p6'  Jtlua  ctia  apparct  fi  donario  in  ca  fpecic  pcr  traditione  fadta  fuif- 
fct,  forurum  vt  debuiflct  Imp.  mtiheri  profpicere  aducrfus  hcrcdcs  mariti  iu 
«adem  voliitate  ddundti  non  per  aciioneni,fcd  pcr  rctcntioncm.Kcqy  vcro 
petitioni  vlli  locus  clfepotuilkt.cum  doiiationis  per  tradttioncfjtfte  (onfir- 
matiocavitn  habcat,vt  res  donatfSc  tradite  rtat  ipfoiurc  illnts  cuidonatum 
f  i :t,  lcft ■  p.cto  qficunq; donatore d.t.tm  bit /?4/«tf.;i.$  i.  vbi  quod  fcribitur,»  t 
dr  tpf*  tmtrti  fiMtim  tmi  dtnmtg  fmni  &tHi£*u* fit  cmttn, vcr  jii;  donltioniai 
rpcciem  coprehen  iit,&  ca  qujpcr  tradttionem  perfcUJ  fit,3c  caquf  pcr  fti 
puljtionf  cV  'triufq;  confirmationcm  ficri  pcrmortcm  donatorisprobat  no  . 
obfcurc.Na  ficuti  no  potwt  oratio  D.Scucri  faccrc, vt  res  donatj  ftcrcnt  ipfo 
iure  tknatarij  nifi  eo  cafu  qtto  rradino  interucniflcr.ita  fjccrc  dcbuk  vt  fi  nul 
H  tradirionemrtnicnictedonatio  pcr  ftiputat  10116  cfutaxat  cotiv  t.i  clfct  obli* 
gatio  ciuilis  contraheretur,  ex  otia  nafci  dariqjpofict  a&io  ad  crTcclu  dona-» 
u  n  s  cofcqucn  Jfi.Ncc  fanc  vidco  qurd  aut  qriib.vnbis  hoc  ipfum  quod  vo 
fttnuu  cxpnmcrc  Vlp.poruentapcrtiiis,autctia  Alcx.in  d.l.i.C.dt  dtt.tmw. 
mi  rtnm.vbi  cu  loquatur  dedote  qt  i  maritusadfcripferit.oftenditfaiisnonti 
traditione  quam  lcriptura  facta  ftiilTe  donation£,quod  &  titulus  ipfc  probat. 
Eft  enim  nondcdotctradit.i,fcdc  cotrario  dc  dotecautan6numcrata,idcft 
n6  tradita.Qtttd  crgo  intcrpreres  omncs  prarcipiteseeit,vt  tanro  cofcnfu  am, 
plcxi  fucrint  Papin.diftinctioncTHoc  vnum  fctl.quoj  cain  ab Vip.non  tantu 
relatam,lcd  criam  probata  fuirTc putant  »n  d.l.Tsptn.kcnv  vulgatam  lcctio- 
nftque-  (ic  hjbet  r*pi».rt{'.e  pmidbdt.Ciiu)  tamen  vtnflituu  fitPapin.fcnten- 
tiam  eo  loco  rcfcrri  tantiVn  non  ctia.n  probart ,  cV  cx  intcrprctum  vctcruin 
crrore  dictioncn  tllam  rtUi  in  textum  irrepiilTc,  vt  1  nobis  probatum  eft  cx 
ipfius-quoq;  Accurf.  gloficmare /ii.i.Cc<r<7.rjr>.7.  Qua  fublata  manifrftum 
frt eam  Pjpin.fcntcntiam non foKim  non probari ,  fcdetiam  fic  rcferri quafi 
que  iam  tum  cxplofa  cflct,ahoqui  fcribcndu  erat  Pmpim+mtsi,  non  quomo- 
do  fcripnl  efl  p*nl> ■>!  Nec  minus  improbabile efl  quod  quidi  putat  duplice 
fuiflc  orationc  Dc  cofirmadis  donationib.inter  virum  &  vxGic.Vnaminiuj 
plrnam  qu^factafneritante  tepora  Papin.aliam  poflcriorcm  quf.Papin.ftie 
rit  incognita.  Quam  fcntentiam  i  Duareno  primitm  inductam  nos  &  com- 
meniitum,0c  faliam  elTcprobauimusfupradicrnCoiiiec^uriium  loco.Iilud 
operz  prccium  cft  qucrcrc  quam  rationem  habucnt  Papin.  ita  vti  dSclunt 
eft  diflingucndi.Ncq;.n.tantum  Iurcc6fultum  tam  facilc  ac  tcmer e  quain  li 
cx  DocHorib.Doflrs  ftunct  crrafle  credcndum  eft.  Moucbanc  eum  prrmum 
verba  illa  orationis ,  Htrt dm  vtr » rnpttt  tbWptino  reiata  in  d.  I.  tum  hit 
/isimt.  f.  *nt  •r4s»».'£rtptendi  namcjuc  verbum  quo  vfa  cft  oratio  fnpponit 1 
rcm  donatam  efle  pencs  donatariuna  ,  qoodnon  altter  ficri  poteft  ,  qitam 
fr  fjct  j  (it  d  ■n.it io  pertraditionem.  Scdratto  h^c  vafle  leuis  rfltt ,  parum- 
qnc  digna  Papiniano,  li  non  adiuuaretur.  Art  non  enim  ctipit  libcrnliu- 
tcm  donatorit  heres ,  tum  quoquecum  donationem  flipulationc  intcrtie. 
mintc  tactaui  uob  vultfauuihjbcrc  1  Credibtlc  cfl  illa  ctiain  ratiouc iurit 
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viru  fcvxorti  itei  mot  I  ictr.  nor.  poflunt  hetcdcni  ubligarc  uqui  hcrcd£ 
Si  experfotu  cL-fuiid!,cii  n  dductus  ipfcquidiu  viMtnulloinodocxcado- 
natmnc  nttritobthz  itulj  luic  cnim  confcqucns  cfi  vt  vel  tattoaliquo  hctc- 
dis  opus  fitid  efi   bli|  Ifiivd  vtnuilomoJoobligctur,  ObJigiri  antan  « 
fuo  lacto  non  potcft  (|UU1  promittat  illud  iplum,  cj»  deiunclus  prornucrat.cp 
tvnen  vt  inuitusprojvn::ar,nulla  lurts  artc cogi  poflit.Qaod  no  fimilitcrm- 
ci  potcfl  ta-ia  pcr  tradinoRCnt  Jonjtionc,  cjma  tunc  nullo  hcrcdis  facro  in- 
digcc  doiutartus  vt  donationis  tn  fc  collatx  ctfcctum  cu(eqtiatur,cuni  ciuif- 
fiu.it  quod  ti  li  habcar  pcncs  (e  octraditionc  ijbi  ii  .ta  pcr  doiutorctn,  tuc 
licrcd»duiutorii  pcrnr.rtatur  vt  ipli  ca  authrjt,c«:  vt  loquituroraticcripur. 
lilt  enim  ivnltotacilius,  vtprohibeatur  hctes  nc  qutd  tauat  prefcrtim  cotra 
/iiprcina  n  dcccifnns  fut  voltitatcm ,  quain  vt  ad  aliquiJljcicndu  obligctur. 
Dcaiq*.  ai  ConKrmtda  J  mationcm  cV  implcudam  qtur  pcr  traditionc  facta 
lit/oSo  bcrcHis  non  uzt*t  opus  efl.Adca-.n  vu  b  coiilirnundam  qiue  pcrlti- 
pulationc  co-ra.ta  tit,c-.iaiu  lact..  iplius  opus  clh  Vcrum  hauc  quuq;  Papi- 
niam  rauoncn: Uhid  periniir.qjod  Cftcris  prudcnb.  plactur  lic  iutcrprctidi 
ormoncm  Vtdonationes  iltar  co  iurc  ccnfcantur,  quali  tciiaincro  cdbruutil 
hierit  id  Ouod  donatfi  cfr,quoinodo  loquitur  Vlp.m  d.l.tum  hu  iji.  jt.  f+ 
m  fi.  Q1.0J  cgo  licaccipio  vt  exoractoncScncri  vun  liabcit  lcgatoru  magu 
nwn  ti  JciCutn.Nu  ob  id  lolum  quoJ  alioqut  iton  poliet  iicti  vt  domimutn 
rci  don.itf  ipfo  inte  acquii  crctur  donatari i[quod  umd  ab  Vlpiano  rraditur 
ind.f.i.]  CU  infutniora  linrJfcdcbiliora  ridcicom.quarnvt  c-fTcctu  vllii  ipfo 
turchabcic  pofliiir,q>uppc  qtt{  iuri  funtincognitanulloqiiuris  vuiculo  co> 
tinccur,vt  fcptus  dixunus,Scu  ctiam  quta  fi  capcretur  adcxcplum  liJciconi, 
putitis  qium  lcgatoru, no crat  cur  V lp.diccrct  lubcn  Jas  cas  pro  couHriiutis 
tcfhmcnto  cu  Itdcicom.ct  ab  intcltato  rclmqui  poflint.no  ctia  lcgataJEt  fa- 
nc  cinn  acccdat  proxunc  ad  donationcs  caufa  mortis  in  coquod  Sc  donatio- 
ncs  luni  cV  mortc  cofir.uatur.  nihil  oiifarcft  cur  uondcbcant  MujMrol  k- 
iiatispotiin  qua.n  fiJcico  infli.,  qttoma  &  donationcscaufa  monis  lcgato- 
ru  nn tii»uc6!iiiir.iurccapiutur/.A/«»r.i yl.ttfi dthner.\-j.l.i(Iu4.^uD.dt  mtr. 
CMtf.don.Scc  c  lt  lotranu  quod  ait  l.m  donni.C.^d  ttgi f*Jcid.in  donatio- 
nib.intci  virii  &  vxorc  lalcidia  idco  locum  habcrcquod  iidcicomifli  parti- 
bus  fitngatur.M.  n.itafinbiporuitcV:  dcbuit  ciiin  dclcgc  taluau  exbisdo- 
natiunib.Jcduccnd.i  tradcrcn  r.vt  apparcrcr  cx  ijs  fakidiadcduci  non  tattbn 
co  cafu  quo  fauum  clfct  tcftamciiruin.feii  ctiam  ciim  ab  intcflato  uicceditur 
poftoulni  placuit  Icpein  ftki Jiani  aJ icgitunas  quoq;  fucccflioncsprotrahi 
proptcr  riitc;coinnnila,q'.ia:lciJicct  ifa  lutcltato  rchnqut  pofl"unt,non  ctialc- 
gxnl.filuufa.MSD  tod.td  Itg.fdcid.  Ncq;  rutlusnouu  clt  nominaiflalcga- 
tt.ru  tiJeicoiniili  &  clonationu  caufa  niortis  pi nmifcuc  accipi  v:  in  Icge  lulia 
Papia.lcgati  nomcn  ct^profitkiCommiiTacc  donationc  cauu  mortisaccipi 
pru Jcntc:.  volucrunt  I.&  fidticotnmijfum.ii.dt ttgtU^,  In  coq;  mirtim  clt  ius 
donationuti  ,i(tarum,qux  intcr  coniugcs  riutit,  quoiiquamuu  iurc  Icgato- 
runi  capiantiir,&:  acli  teftamcnto  conlirnurjt  circnt,tamcn  ab  intcllato  quo- 
Quc  valciir.Qiiid.n.noi  potuit  faccrc  lcx  ad  doinimu  triJctcndu  cutn  fit  ip- 
u  rcruomiiiu  X  douiina  ii:  rcgnu  ?  l-i.D.dtltfit.  Q^iod  vci o  pcr  lcgt?  tieri 

Soiuit  quiJni  cnificn  potttit  pcriiunlc  lcgi  «.o.i  t  tonem.i.pcrfcnatuko- 
.ultu.itciiiq,  pcr  orationc  imp.fupra  lcgcs  omncs  c6ltuuri/Ni  ctii  voluilict 
Imp.laccrc  vtcxcaufa  DOcaCOin^oruioiti  ipfcturc  trisfcrrctur,procuIJubii) 
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potmflcr,  ficurA  a  luftlniano  nnJcm  hoc  iPfu«n  fcOum cft pcr «cquatio- 
ntmlegatoru..,  &  hdcicoinmiKNura.  inoiiMib,,s,d^.Jquc*tnonnunii,  ti- 
dcicomiiTarm  qnam  lcgatariis  tanqua  ,  dmnnria  Jircda  v„u,cationej.,.C. 
ttnmtdt UgsiSeA  &  kflud  magis  mirum  cft  q  ,od  huiufinoJi  donationes  i* 
rcr  virum  &  vxorem  valcnt  Cttamfidonaror  dcccJjt  fine  hcrcJc./.i.C 
«         »W.quod  f«u,  cft  non  tantUm  in  kgatis ,  fcJ  ct.au,  in  donatio- 
mbu,  caufa  moms  Vt  dkemujfn  £,r.5.7W4t.N;„ iUaliud rcuuirit  o- 
rat.o  Sci.cn  mi.  vt  donafbr  d^cifcrit  in  cuic  volbntatc.quod  cucoi:  &  cu" 
nufc :  certum  cfTc  inc.mt.co  aihuc  viu„  tunc  fciftccrcurh  moritur.ac  proindc" 
Pnufquam  quarri  poffiwn  Hcrcdeu,  hiSca,  necne.  Falft  igitur  fcrrmcr  fcfr 
PaPm.hac.nrefcntentia,&conrcqucutcrfaIf,in  ,uint<rP  cturu  J.iimctio 
quauis  ta.u  m  toro  qui  „  in  fcholis  rcccpta,  quf  orarioocm  Scncri  dc  don, 
tionib.intcr  vuC  &  vxorem  mortc  contirnund  s  cuarJtat ad  cas  q;,c  DCr  tr, 
ditioncm  taax  fimt,  *  cancras  pcr  ftipulationcm  pcr.cdas  p.mtur  mlirma, 
ramncrcXontrjn3.n.oPinioqua.nIlostueall;rnonf4ui..Vlp.Jfrcrtorcnl 
habct^cdct.a»,  Imp.A1ot.UI  d.l.i.  C.d,d,<.„»,.ncnum<r.  quem  n.hil  uhl 
cnm  ,o.,unrPcritoru corfil.o  vnquam rcforipfiflc  rdca.nt  ,j  qul  Jc  VItn  clu 
ftripfcrunt.Eft  ct,an,  fauorabilior.quia  &  orario  .Th  Scucr.  Dc  wurmandis 
donat.on.bus con.ugum.pro  f.uorabili  rempcr  hab.ta  cft, , Jcoq;  uc,!c-  Pro 
rracia  eoam  ad  al.os  cafus  quam  Jc  qu.b.  cxprcfcin,  fucrat  kcura.  Icaqj  [„,„ 
dc  ns  rcbus  nonimat,,rffaiptacirct,quas  marittu  vxons  nominc  copLllet, 
vt  mnuit  Vlp.in  ^mkk^mf^ ^pUcuit  trahi  ca  aj  al.as  qVioq  omnc, 
oonarmnesrf.$.i.Itcm  f,  foonlus  fponfx  JonaucntcoUatammatnmon,,  rO 
pus  donationcquo  cafu  Jonationem  non  v.rlcrc  ccrtum  cft.quauiuis  nfi  iii- 
ter  virum  Sc  vxure  raeta  videatur,  Sc  vcrba  orarioms  minus  furBciant,  rJacet 
m  hanc  quoq;  donat.oncm  aJ  orationis  fcntcntiain  pcrtincrcvt  i,  duraucrit 
volunta,  vfq; ad mortcrr idonatio confirmctur. dJ.tibUfi*,m.>i.}.r1  fbifm. 
aaW.pcbuit  crgo  tam  fauorabilis  conftitutioaJ.uuaii  pcr  intcrPrct.monc. 
non  vt  a  Papm.cV  intcrprctib  noftri,  tactum  cft  captata  cx  vcrbis  occaiionc 
rcftrmg../.r«  <,»,d*.uj.<B.de        ptf. !.(,.<  m.d,.6+.,nfi.D.d<cid,t.&dr- 
mc/f.AJ  remvcrt,  nonpcrt  nct  huoknj  rcfponfum  in  t.fii*(t,»m.io  D.d* 
d*n.,nt.v».& vxot.^6  Didac.Couarr.fupradicioIoco  mouctur.Non.n  bi 
ncgatur  confiriuar.  ex  orat.on c  Scucri  cas  q„oq;  Jonatione,  quc  iadz  fun 
pcr  I tipulat.onem.  Etfi  no  nego  fuKk  ,n  ca  fpccic  ncccflanum.vt  donat.o  L 
da  clict  Pcr  trad,tioncm,ciu,a  ft.puLtio  interpollta  pcr  fcruum  donatum  nS 
-otiiifret  acqu.ri  mul.cn  donatarif  ctiam  coniirmau  dotutione.n.li  ,urc  Jo 
Wvf.rfumrf.thg.**.*»*.  dominium  autemccrtum  cftnon 
bnpcrfttpulanuncmarquiri  pclfc  quainpcrnuduu,  Pactu,n,ildta-, 
pcrtrad.tioncm././r-iJi/ww^.zo.C.Jrp^.  r 
 ^  * 
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nos 


*!*tr,f*nmm  „nf«,nd*m  tf.^it  f.mhm  dtpn^». 

Artolui  ,n  fi,a  ilfa  diftipfliunc  qui  agiumus  circa  bonora  P,o>  / 
ha,t,oru  collaiioncm  ad  dJ.uf.n,t  ffndh&M  ttU.tn. Lf\. 
qua  dmt  donariona  finrpliccma  patrc  m  ril.umram.collata  coiir- 
Mi  mortc  patris.&i  tuc  affinucrc  vircs  lcgaoru.quod  poftrcmu 
NMtnnu»  m  Pr«cJc„tibtt,,;ubiungit,  &tSfap2,  Zl.fi 27; 
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it.fi  d>  tpfo.Q^  <i  a:t,hmufiuodi  d  jnationcm  non  queri  filio  nifi  poft  mortc 
patrif  vcru.n  q.uJe.n  cll  fcd  non  co  fcnfu  quo  vcrum  cfle  ille  credidit.Kam 
cum  prius  dixtlTet  donationcm  hanc  alTumcic  vircs  lcgati  >  haud  dubic  fic 
intcllcjttt  acqutri  cam  dotutario  poft  tnortcm  patns,  vt  ftatiin  poft  niortcra 
&  ipfo  mrc  acquiri  volucrit>quomodo  &  lcgatti  acquirerctur,  fj>  fallum  cft. 
Acqutritur.n.poft  patris  quidc  obitu  fcJ  non  ftatimncc  ipfo  turc>vt  non  ti- 
titm  legata,fcd  ctia  donationcs  intcr  virum  &:  vxore  acquirercntur,/.cim  hit 
th:>u.;i.i  i.  D.de  dtntn.int.vir.tj-  vxtr.Kt  pcr  adiudtcationcm  facicnda  of- 
ficio  arbttri  familix  crcifcunde  l.f.lu  ctum.ii.  C.f/tm.erofc.l.i.C.dt  inoff.dtn. 
l.c'ump*ter.—j  §.p*ur  plurtb.de  leg.u  Quod  vcro  additidc  Bait.tanqua  c5- 
fcqucns>i«f*#  ntn  vemt  tn  ctUstitntm,  ctll  vcru  quoq;c(t,malc  tantcn  cx  pre- 
ccdctib.infertur.NS  donatio  fimplcx  cofcrcnda  qutdcm  non  cft.in  cdq;cum 
Bart.fcntio.At  no  rationc  ilh  <j  no  valcat  mli  pofl  patrts  mortcm  [ni  fi  va- 
lcrct  ab  co  tcmporc  quo  fit  vt  iam  indc  viuo patrc  tanto  minus  clTct  cofcte- 
da,  cu  donatio  ttmplcx  quxabinitio  valct  multo  mintls  quam,quxn6  valct 
cfifcratur  li  tto  cxprcfsc  diCtu  lit  t,ilind.za.\n  fin.C.de  ctQ.t.fini  mtrtit.  if.D. 
deintff.teft.1$eA  a uianonprius  valct  vthabcat  crfcdum  laltetn  Jomjni  tras- 
fcrcndi,quam  cohrmata  fit  ab  arbitrio  familix  crcifcude  fadu  adtudicationc, 
que  porro  licri  no  potcft  quin  ob  :  J  fiat  vt  cj>  donatu  fuit.a  donatario  prect- 
puum  rctincatur.  Qns.  n.alius  elle  poifct  crfctjcus  adiudicationis  >  Illud ad- 
mitto  &  fempcr  admifi  g>  vult  Bart*  ca  qux  poft  patris  morte  acquirutur  no 
venirc  m  collationcm  cxdJ.es  dtmucfl.4  patrt  C.dt  ttU.ScA  nego  tnde  pe- 
tcnda  rationcm  proptcr  quam  donatio  apatrc  in  fiuutnfa.collatAnon  confc- 
ratur.Dicoq;  antc  tada  ab  arbitro  adiudicationcm  non  clfe  locuin  quxftto- 
ni,  An  donatio  qux  nullum  adhuc  cftcctum  habct  contcrenda  (it  nccnc,Poft 
adtudicationem  vcr6fadam,non  aliam  rationc  quejcJam  clTe  cur  non  con- 
fcratur,qua  $>  adiudicationis  potcftatc  fiat  vt  prccipua  rctincatur.  Quid.n. 
tamcontrariumeollationi,quam  rctcntio  iurcprccipttirSubijtit  Bart.Faiiii 
ia  tribm  ttfibm.Trtmm  fi  tmcferei  te^uniiiM  vt  l.pen.f.fin.  ^.etd.nt.Seti- 
dtfetllttftpnter  htt  txprtft  dtxertt  in  dtnidt  etrfcl.fi  qn*ndt.$.& gtntrttltttt. 
C.de  iniff.teft.  JttmfJht fiputr  dtdiffet  vt  habcrtt  tn pecuUiprofccltiat  vt  di- 
xifnprd.St  iftn  eft  dtiermtntttit  attt  tft  dt  mentt  Djnt  efnttm /ror.Nos  vcro  vt 
fciainus  cjj  hic  quoq,tcncndum  fit,dc  iftis  calibus  vidcatnus.Scddc  duobus 
priorib.tantum.NS  dc tcrtio  iam  fatis  multa  diximus  in  primum  huius  Dc- 
cadis  crrorem.  Primus  eft  fi  cmcrgcrct  inxqualitasnon  collata  fimplici  do- 
nationc  quam  pater  in  riliumfam.c6tuliiTct.Iii{qualitas  namqjintcr  libcros 
cuiunJxgratia  non  dubitat  Bart.  quin  huiufinoJi  (impliccm  donationg  co> 
fcrri  opottcrct  cx  d.l.ptnnlt.m  fn.C.de  ctO.Hoc  ptimiim  falfum  cft.  Nam  (j> 
Iuftin.co  Ioco  conflituitdc  confcrcndafimplicidonationcad  vitandam  in- 
tcrlibcros  in(quahtatcm,n6  adhoc  gcnusdonationum  pcrtinct  quxab  ini. 
tio  non  valcnt,ac"  qux  nondum  habcrc  crfcdum  poturrunt  co  tempore  quo 
inctpit  locus  cflc  qucftioni  dc  collatioiie  hoc  ftatim  poft  mortcm  tcftatoris, 
sut  tunc  faitem  cum  aditurhcrcditas ,  fcd  ad  cas  dcmum  donarioncs  qux  fic 
valucrunt  vt  iam  habucrintcrfctftum,  cx  iiTquc  dominium  quatfitum  lit  do- 
natario  qui  proin  Je  hoc  ipfo  habet  <j  confcrrc  poflit,quainuis  conferrc  non 
dcbcrct  It  conftitutio  Tuftiniani  lata  tn  ci  rem  uon  elfct.Cum. n.donatio  tio 
vala  ab  inttio  vtc5tingit  cum  i patrc  in  uliumfa.collata  cft,nihil  habctfihuj 

'  r,tantuin  abcft  vt  dcbcat  confcrrc,Nccquod 
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aliocjui  tumracft  cmcrgatipequalitasp«5teft  obligarc  (iliu  ad  rcm  impofli- 
bil<  id  cft  adconfcreJum  iJ  qa  no  habct ,  &  g.  cofcrrc  ctilfi  vclit  no  pofTr. 
Hoc  tktiun  faccrc  polfctfauor  cuuahtatis  intcr  Itbcros  confcruiJc.vt  officiu 
arbitri  familix  ercifcunJx  impedircdcbcrct,ncrcs  donate  in  diuidcda  hcrc- 
tlitatc filto  prxcipux  adiu  JicarCrur.  Nam  polt  factam  adiu Jicationcm  cuius 
potcftatc  iam  cccpcrit  donatarius  nu  folum  clfc  dominus  rerum  ftbi  donata- 
rum,fcd  ctia  habcre  ius  quctituin  libt  caj  rctincndi  ptecipuas  [(iquiJcm  ncc 
alitcr  nifi  fruftra  &  incptc  ncri  aJiu  Jicatio  poflct]ncmo  non  vidct  fcram  ef- 
fc  collationis  petitioncm,cui  nihil  tam  cotrarium  ftt^quam  ca  ipfaquxprx- 
ccifcritaJiudicatio.Prxfcrtiin  cum  vtraquciJ  cft  tam  adiudicatio  illaquam 
collatio  fiat  codent  officio  ciufJcm  arbiti i  fainihx  crcifcuilx  qui  protndc  fc- 
lum  pugnaturus  fttfi  candcm  rctn  iubc.it  &  cofcrri  &  prf  cipua  rcttncn.An 
igitur  ftudiumilludxqualitatisinJuccnJxtntcr  Itbcros  &  odium  inxquali- 
tatis  moucrc  arbitrum  dcbcbit  vt  rcm  (iliofam.  inutilitcr  -  patrc  tnter  viuos 
donatam  ci  precipuaru  no  adiudicct? At  nc  hoc  quidcm,  Naui  ficut  inxqua- 
litas  illa  n8  potcu  faccre  quin  huiufmodi  donatio  confirmctur  mortcquo- 
modo  nec  impcdirct  aut  cxtingucrct  validitarc  donationis  limplicis  quxab 
initio  valoilTct.  Ita  ncquefummoucrc  ofriciu  arbitri,  quoiiunus  in  diuidcda 
hcrcditatc  fcqin  omnino  dibc.it  voluntatcm  patris,flf  ita  quod  vni  cx  Jibcrit 
a  patrc  donatu  fit  quiuisprimu  inutilttcr,prccipuu  ei  adiudicarc  proptcr  co 
firmata  patrismortc  donatione.Altcqdiccdum  crit  tutuiunumqiiam  huiuf 
modi  Jonationes  precipuxrctincri  dcbeant  falt£  co  cafu  quo  nu  fucrint  cx- 
rrcifo  iudicio  conlirmate/icc  omnib.libcrisxqualitcr  facre  proponaturjCQ 
nrri  ncqucat  vt  rcrincantur  prccipuxab  vno  cxiilijs  fimul  (ucccdetib.  quin 
hoc  ipfo  in^qualitas  inter  cos  mJucatur.Qud.n.ali  d  cft  prccipuum  habcre 
quam  fupra pomonc  hctcditaria  rctincn .'Cui  fct.teux  »■      ..  ;  ficret  Ji- 
ccrc  abrogatafuiiTca  Iuftin.uon  litiini  Dioclctiani  &  Maximiani  lcgcqux 
extat  in  d.i  flt*  tuim.x^.C.fJkil.attfc.  Scd  etiam  cp  clfct  abfurdius,ctuldem 
luftin.conftitutioncm  in  l.dtn*tt»nti  ^ttdt  ptrtwti.iy  Q.dt  dtn4i.int.vir.tjr 
vxtr.aux  has  Jonationetnonfolum  mortc  confiruiari  patitui,fcJcttam  rc- 
rrorrahi  vt  & antea, Jummodo  \ il  a&is  infnuiatx  iint.vcl  funm.  am  lcgituna 
non  exCtdant.Et  fanc  non  id  cgit  Iuftin.  in  d.  l.iliudjn  fin.dt  colitt.  vt  dc  ijs 
rionattonibmrcr  viuos  qux  ab  initio  inuttles  clfentquicquanouiconftituc- 
rct.ncc  rnrf.is  vt  carumque  ab  initio  valuilfcnt  iura  rcftringcrct,  fcd  tatum 
vtcollationis  iiisampliareteocafu  quodccollationequxri  polTct>quacef- 
te  nihil  almd  eft  quoJ  Jicctc  pofiimmnifict  acctTareluftin.conuitutionc 
tamctfi  no  fit  cclfatura  tnj qiJalit.ts  intcr  libcros.Eam  namq,  folam  inxqua- 
lrratctoIicrcIuftin.voluit,quepcr  collationcqjivnus  cx  libcni;  ccgitur  fa- 
cercputa  Jotis  vel  donationts  propttr  nuptias,  mduceretur  fi  non  cx  altcra 
partc  rrmplcx  quoq;  Jonatio  cotcrrctunNo  eam,qux  inJ.tcitur  nulla  colla- 
tione  fecta  id  clt  altudc  quam  cx  ipfa  cotci  cdi  ncceflirntc.  Qujd  ergo  fi  vnus 
ex Iibcris  habcrct dotc  vcl  donattonc  proptcr  nuptias  qua  conlcrrc  Jebcrc:, 
altj  verb  filiofa.patcr  alicjd  inter  vtuos  donaifet  eaq;dcnatio  filftio  &  morto 
pitris  cfTct  cutiruiata,An  hoc  faltem  cafu  diccmus  imped'riufriciu  arbitri  ne 
t^hicdoDatj  prccipui  adiudicarc  dcbeat  ftlio  qui  alioquin  ampIip>rcportio 
nt  fit  c6fccuturu$?.Minimc  vir6.N6.n.Iuftin.cof  t:  jc.Io  vt  donatio  fimplcx 
vali Ja  culcrn  dcbcat  in  hoc fafu,  illud  ctia  conftituifto  vidcri  potcft  vt  do_ 
natio  inualida  non  coCrmctor  niortc,  qux  nlioqui  c6firrnarctt>r»qi!nd  tam^ 
cGftitui  nccctfc  iuiftct, Jtq;  tn hoc  (aku  cafj  fuprauiitas  !cg;s  abrog  iri,_fi  i»_  4 
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TaiVruanus  fcnfnTcti  <]•*> prxui Jcr*  potcrit  mimquam  fjtururh  vt  confticu- 
i  nujE  tic  collationc  cantum  locutaclTct  aJ  cii  cafum  trahcrctur ,  quo  ruhii 
cllct  c\  pjrt.o  huiusdonatarijquod  coitrcrti  polfcr.Ncc  moucrc  debct  quod 
L.-.mdom  h-mc  noftram  icntcnctam  cucmcr.vt  mcltoris  condicionis  fit  do- 
natio  qt« &  iriteonoovahiit  quam  li  valuilfer.  SiquiJcm  quar  valunTct  co- 
f.:  ic.ur  m  fpccic  d.l.  tiud ,  rjtur  vcro  non  valuit  ab  mitio  fcdtantiim  monc 
o  nfil  ,,u:ur,ca  fccunduttt  nos  pra-op  uretmctur.  Nam  rcfpoudcmus,  non 
tiTcnotmm  vtcotninodiuilitlilu  >.  itdonatuui  cU  ncn  valuilfcdunationc 
qulm  valuiilc.tJ.n.eucnic  ?c  in  fpcctc  l.x.Q-dt intf. </»«<r.vbi  dunatio  inofh- 
ti  hpcr  pa>rc n  co.lata  in  fiiiuni  cnu.m»:um,quia  valttahiriiiio  &  fuis  vi- 
nfa  ni:itur,ncc  inditfct  a.Jitmiic.iloofncij  arbicri  fj>iiilix  crcifcuJcj  rcicut- 
■Jiturrcrquircljinoftict  •!'<.  J  >v.i  \c:m  alcxcisplu  qucrclar  inofiiuoii  tt- 
ttauicnti  pr  >  ia  pancprucjji  ir.itcr  qm  c6q.*ri:ur  cifctfuccclfurus  abintc- 
luto*Qi  s  luttf.oMMtro Ipittt  iiifu:ura.i.ilia$colbtac(icaquantfluisinof- 
fjfii,!  >p  tcfitanwrelcindtpcr  qucrcianiinofricio&oonarioni^qBii 
nulla  cft,quod  vcrbnullum  cfi  rcfcin  !i  non  p  <:dl:Cumqtic  alicno  admini- 
culomdigcat,  Hilicctofticio  arbitriqui  hcrc  Sitatc  mur  (ilios  duiifuruicfi» 
talc  arbicri  ofliciu  clfcdcbct,  vt  >. id  tnatiottc  .x  rutiis  volutarctucatureatc- 
nus»quaicnusa.*quicaspatitur,id  cft  quatcnus  ntillQ  frjtn  in  fcgituna  porao 
nc  prcUidkiii  fut.Sic  ht,  vt  pluv  ntincat  prxcipuu  habcat  fifius  cui  dona- 
mAi  hjutihtcr  fuitt  quam  habiturusclfct  lilms  cmmcipacusin  cuius  perfona 
<  Conari»,  valuiflcttnon  pr.iprcr  nullitatem  donationis ,  fcJ  propter  ofnciu  ar- 
'  bitri  ctft  cjufam  dat  noH  tam  nul.itas  r1onationis,quam  voluntis  pams.Iicct 
nuUitateui  quoquc  d  inacionit  coitcurrcrc  nccclTcGc,aJ  hoc  vc  intcrponca- 
ili  arburi  ciufque  oliicij  nccclEtas  mJucatur. 


L  11  R  O  R    S  L  I»  T  I  M  V  S.  - 
Df fecundt  (*(»  b*rtth  m  quv  v»l>  fimplittm  dtndtttntm 
jiluf*mili*i  fjfl*m  iiiifnrt. 

.E<"  vmivs  cafusquu  Banolus  vnlt  coiifciciidam  cTcdonarione' 
[riliolamili  isjipjtrc  faccani  illccfifi  in  donady  iJipfum  patcr  di- 
MlTct  *"g.ifi  tjnand*.  \s-h-&  l*K*r*lntt.  Q.dt  ir.tff ttfltm.  vbifcri-. 
ptum  citjSi  «-jui.I  p :tt r  lilio  Jnnaticrit  fiuc  mortis  caufa  liuc  inccr 
viuositavt  in  quartici  c  imputctnr  CiTc  iJ  in  quaitam-impurdJu  .  Dcbuc- 
ratrnt.u .  adfcrrc  illai.i  ipfa"i  LilVniani  cofiitutioncm dc qua  iauidixitous 
•,ngfJ  Jlmdt njji.  \l>  hitiic  ipi  caUtm  lu:tiniam;s cscipit nominattm Jril 
vctbis,  ATi;i  bmnftndi  hgtm  dir.dtet  ttmptrtdtna  mnu {HtinitgrnttA  tmft- 
Amt.Scd  nc^uc  hxc  ncquc  illa  confticutio  ad  rcm  noftram  pcrtinccVcraq; 
enim  accipicJj  ^  vc  fi"pi-s  monuimus  Jc  illa  J Jiutionc  qux  ab  imtio  va- 
lcat,ac  proindc  non  fdio  in  potcftaic  Ucia  llt.fcd  qua:  cmancipato.Cu 
cnim  nullafic  mutilis  donatio  cft,onus  qtioquc  collacionis  vci  impucatiorut 
ci  aJiuiKtuin  nu'U'.is  momcnti  clfc uccciic  cft.J  Nccjuc  tamcn  hoc  ita  volu- 
tntM  aprip^t-p"^  putcmus  Si  patcr  filiotamilias  aliquid  inrcr  vhioc  inuuJitax 
donaucric  calcgcvt  vcicoiiicr/tur,  vcl  i«i  quartam  imputcturdchcrc  fiiiuiu 
n->ft inoitc  patris  in  c.iJc  i.  voljiitatc  Jciun  .ti^p.Tcipuum td  habcnrotecio 
arbitri  rajnilia:crciicjiiJ.v.  Nam  cii  j-.ci  tatum  a^quitasotbdu latbirri  indu- 
cat,quod  arquiftiiiiu  lit  dcfancti  vclutatc  uucr  hcrcdcs  quofhbct,  pratfenini 

vcro 
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vcro  tnccr  libcros  cofcnnri,  mildoftcio  fuofiingcrctur  arbiter  ejuvinbctcr/ 
prr  cipuJtn  i  iiuo rctincri  ex  jdmdicattone  donatione  qua  parer wcl  contcr-' 
ri  vcl  iiTiputiri  voluillct.Quodna  igitur  arbitri  cfficiuni  m  prcpo/ito-caiu  cf- 
fe  dcbcbit  /  IHuJ  nitini  'Jin,fi  bonus  efl  o  fum  arbitcr>vt  nulljoinnino  Iftiut 
donationis  rationc  habcat  fi  patcr  volucrit  rotam  conterri  non  magit  quinf 
habcrc  dcbcrct,fi  Jonatiu  illa  nun  dtctmcrtc  colirinatxC^iJ.n.aronctd»- 
ccrc  contintiatam  niortc,  ii cx  ca  conhntiationc  nitlla  lcqui  putcft  adiudica- 
tio>aut  cuius  inomcnti  potcft  clfc  adiuuicanu  cx  qua  nthil  prarcipuum  ha- 
bcrc  poliit  dopaxjriut  oniDHilcxtu »J Jjacc  donationcm  coniet endain  obli- 
jjatui  t  At  ii  ponas  uilsjllc  patrctn  vt  harc  doiutio  iwn  qmdem  coiitcrrctar, 
lcd  iriquanam  lmputarctur,  JiihuguenJuui  trbitnbor,  an  rci  Joi.iUearf1»- 
lnitiocxLcJatlcgitiBia-portiviniseiiimithjiicin.suuon.  S1.t1.11.on cxcccht. 
non  ahuJ  lurt»  tpnttiu.ini  hvc  cj'h  q-u  n  lupct  n>re,  tuiu  nihi!  plincintL-T- 
titaa  donatio  non  coiitiruut.ic  inortc,  an  vcro  pcipuaaonrcti-icitur.  ^cc 
rurfmu p.ifsir  pra-c>pua  rctincri  «q  tota dcbct  i  k-gitt:i'.am  iiuputjri.  Ncq;.n. 
ikji  icAp  e  ipuuquiJ  rctincn  <.\  jj  uo:i  imputui.rV  viccmut  u.NihiLaiiutl 
cil  unptiuri  quiJ,  qnini  pr<rcipui>m  non  rctincn.  Sci  li  plutiu  "m  donatio- 
i  ncg)Uinaporti'*u,da.i  n  aiAioticurrcntcrn  quiJcm  v!q;  portionc 
icgitimain  Ujcc  valcrc  da»iittioiiciiii:c<  mortc  jutorhun  ctum  aibirri  cotir-» 
man Jun  ciicicaacm  ipfi  rjtlonc.Scd  iupraejin  quantiutem  aJ  quam  afccn 
dir  tcgiti  i  j,ic  mortc  ciMiiirinauso  nitclligi  donjtioncin  hjnc  opnrtcrc,  Bc 
auuiJica  loncii)  cx  catHjt.K>arbitri  laoindam  cllc  vt  id  quodcxccdrt,rtipra 
lcglU.uaui porri<uu..r> n tiiic  it.  i  ,  qooni.nn  voJuntjs  patnsnon  folttm  non 
rcpiigiiai  liuic  iciitini.^.icd  eiiiifiv<"niu<>cam  mdticir,  qiunJocniidem  in- 
lunjta  i.np  {jndi  liccriltas  milla  ctic  potclt  quud  ai!  can  p».rtcin  ,  6  lcr;ift- 
WiTlCTf^foitttiiinniliilpotsH  iir.putinin  camlcptin.nii  cj  lam  cnniplcta 
&c  fuppkta  clt.  liluJ  uiJtunjdubititionun  hic  foccrc  potcft.nuodriLiiis  qui 
lcgitima  portionc  conrcuit  clic  lurTus  tiiit,ncq;  Jiiiarccnhcrcdib.  ludicium 
tiui.crcik.  potcli  ncq,  icciptrc,  cink.non  clt  locus  niii  hcr  cohcrcdci  fu>e 
cx  tcilitiicnto  liuc  ab  UMcltitu  ui  hcrcdttatc  ipfa  fucccdcntes  (icnt  ncc  col- 
Utioni  nili  intcr  cos  qui  cx  titulo  vniucriah  fucccditnt  non  cx  ftngulaii  /.  tx 
C4tfi^£.f4ot.rr<t(.l.vit;D.dtti!ist.4lor.  in  q:  rru  tuiincronoell  isqui  lc- 
pirioiaduuuxjt  portjoni  habcNcum  (it  ilh  qunta  bonoru  nohcrcditatit  /. 
P*p.tl.S.<i»ATt4.\1.dtt»off.tn}mm.l  tujHgrttmr.6.C'.toti  \:t  ccrt  ita  clic  ncga- 
n  no  potlccunJu  ta  (cntcntiam  qrix  h:*no!tri<  tf?porib.  obtinctqnr  vtiltad 
icllauicntt  vjlidititcm  f :fficcrc  vt  riliiis  in  Itg  tnna  portinnc  lit  inlritutut. 
fMbKrypinioncni  nottra  fcquarc,qi'j  in  pn  ->-iii.DccjJib.noii  tanrum  lutc- 
cr/ouiitorti  lcilcttani  Iultin.iu  llc  ^pnaunnus.x :  ndaiiicr  ititfiuntcAfmcritn 
clfe  polHtqium  ft  iilius  cui  lcgiti  na  fula  rclmcjtuf  hcics  inihfiitiij  lit,  rcc 
m  ca  tantuuilcgitiin.i,fcdetu  m  ipij  hcrcditatc  ncalioqmn  lcgatarij  pi  tnis 
quiun  hcrcditittrcccfcndus  lit,&r  ^pprctcnto  hahcdns.cx  kquttiit.  i\  f.ft 
htrtd.tnflajSQVi  crit  locus  obiectioiu.Quonil  vtrain.crcilc.iuJiciu  cwrccri 
poAit.lulhcit  cllc  cohcrcdcs  illos  itcrquos  rcdJmir,  liuc  cx  jrquis  pjrtib.lT- 
uccxdifparib.NccquodiulTifmtccrtis  rcb.     fua  initirutifnu- cdtrnti  cllc 
ad.rc  incit  /./i ^Vwf.ao.  tftptttTi&jmm.frttjM.ciim  pstc^v.i.  tmtiu  jtrlt* 
l4l*Jjrx.(mEh.iwD.tL  kv .injl.S .\  illnd  niaxinK  clt  qtiod aJ  cfliciUiU sirbi- 
tiiipin.ciciit.prtcTpMe  prmurt»vicbonf>ru<tiujfipiita  icltat-  re  h&~\  pralc- 
gJtoru  wrc  tucatur.Jpuurvtn  \x  adhiinciccundu  ll.nt.c  .-fi>«>-  pcrtmcnt  co- 
U  ...  .;.  --.!  ..  •  u-  .  ...    vJ.k|*HH'->j  '  " 
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^ludimus.Si  pifcf  filtttam.iiucr  vfuos  qutddonaucrit  imitilircrqiiiJem,fcd 
*alc£c  vttdipfum  eonletrcMr  vcl  in  qiaram  lmputarctar  ,  diccnchir.i  cti 
Vcund&in  fiipraJtctatn  dtftim  ttoncm  rto  ntorlo  triirttlem  cftc  donationct  n, 
■«d ctiatn  fta uuitilcm  vt  niortc  nt>tt  pof.it  confirmari  proptcrca  quodca 
coiiftrmatto  cx  arbttri  tam.crafc.ottii.io  vircs  acciperenulus  poilct,ltnc  quo 
ttmcfl  nccctfc  clfct maiiet  c  illam  tnurtJcm  fic  inciricacem. 

 —  .-,  •  

T.  KROR  OCTAVVS. 
Dt  ftttttntta  &  ttntnntl.Jifihm.  lo.f  fi  fttttr.  Y>.f tmti.tr  eife. 

V  a f  fupradixtmns  viJcntu:  mihi tktjinrcr  & minticecon- 
tirmari  cxnsqnar  tnan  VJp.poft  Papin.tn  fpccic  dl.fxf.htt. 
i  j.  %.fif*ttr.fttm.  ercfe.  vbi  ait  li  p.tttr  w  filios  finc  fcrtpt&ra 
bbnadiuilcrtt  &  oncra  xris  alicni  pro  inodopoftcfsioncin  dt- 
ftribucwr.no  viJcn  limpliccn  d  >nationem,fcd  poritis  fupre- 
mi  iudicij  Jinftoncm:  Vt  ucllteami.*  vilcrc  illt  vrdnntatem  tV  quidcm  fine 
adminiculn  <  fficij  arbitri  tau-.crcii.:.  q  ramcn  hire  limplid  Jonarifnit  va- 
lcrc  no  po(Tcr,quu  ttim  patcrta  u.diuiH  quicc»-"  '  erit  t  hrrcdiratci.tanriim 
bomoUtfetl  ctiam  oncra  crt<.  alieni  jf  modoporttr  t>u,.nq;  itaofficio  arbi- 
tri  funvtus  cft.vt  nihil  fuperlit  diuidendu,  ccrtiun  cft  tio  p.  ile  accipi  indicc 
aut  iudtciu  hm.crcifc.qtiu  nomiiiectVn  nihil  aliud  mfi  ipia  hcrcdttatts  Jiui- 
lio  figninci  tur.ccmi elt  diuifionc  ia  ta&a fcmcl,  tieri  aaiplms  no  p.  Jtc. Ne- 
pc  ft  irhtl  indiuifum  pater  rchquerit  vt  ibidcm  Vlp.  ait,qtiu  li  cjui J  vcl  mi- 
nimuut  in.Muifum  ri lidi.m  cfVc,  vtiqpiidtcium  fam.eTrifc.fi'peieffcr,qooJ 
numquam  Kccpttrm rainctfferncLs.  acccptum  repcn  niii  cauficr-priunon 
pofsctidcq;  carccomuni  ditiuitmdo  .tjji  oportcrct  d.ljpfiht.io.fjtm.yrttz 
itaparii  a  t  mhil  mtercflct  inp.irns  vr.fnntatcm  itcr  fiberos  dicercmtn  cilc 
11  i  plicein  don.ttioncin,an  f.iprcmi  imlicij  diiufione  ,quandoquidcin  vno- 
qucca  ii  valcrcrcundcmq,crfcctuiiiclfctfubm)ta.  Ncc.njnutatpoccftar> 
bitft  ad  ■ransfcTtndu  domintu  pcr  aduidiciticniin,  quam  tcftator  adcoqtie 
lcx  ipfa  ad  idjpuWU  dominmmcitra  vllam  atltuJicuionrm  nanstercndum: 
CU  i.  &  adiudiratic  cV  lcxdito  fint  modi  arquc  prtncipalet,  &  diltincii,per 
qnot  dotmim>m  iurc  Qinnt.-ii  .tcqtitritut.  At  cutn  fam.trcifc.ittdiciolccus 
eifc  no  pottTt,i.  Iimiii  ptTpatrciiu.n  nib.icb.hcTcdit.iriisquas  atbitcraJio- 
qmn  diuiJc  tcpoilct  li  ditiiiionem  illam  patcmam  iurc  iin  plicft  dotutto- 
nis  jccipcrcnius.fcqucrcnir  vt  ni<Ilius  *.f'r.  in  •mcntincc  fi  inortccohrmatj 
tflrt.qma  vircs  cV  cne<Sfuni  fiuncrcdthcrct  cx  adiudicationc  faoc'  la  pcr  ar- 
bitrii  qucp'<mmus  itullum  daMm  rffi  neq;  dan  p  ffe.  Ex  qoo  intclligitnus 
quam  vcrum  fitha* donarionet  qnantumuis  m<  nc  totirmatasnd poflecs-. 
icri  iure  vltimarum  volnntaiu  ^rcm  carum  tj  potcflatc  lcgis  cohrnianrur, 
quKinodo  ccnfcnttir  cc  q  tn  nt  iter  viru  ck  vxorcm  q-.ijr  licctnon  ficut  lcgata 
confirmcnmr  pcr  lcgcm  u.tab.  ronfjrmantur  tamcn  pcrcdftiturioncm  iu- 
in  lcpi  liimkni,i.pcrorjtioncm  Scucri  &  pcr  facrum  adea  fcnatufcdfu!t£ 
Na  h  fimpliccs  donationrs  aparcnrib.  m  libcroscollatar  vim  habcrcntfu- 
rremf  voluntatisinonpolfct  dici,cur  ita  loctttus  cffct  Vlp.  aut  Pjpin.inW.  f. 
fi  »*itr,tii  vidtn  fimfhci  dtna,n,r,l  ftd fufrtmt  mdtty  dimfttnt.  Qinnqu  jm 
ilrtid  mirum  vidcri  porcft  cur  aut  quomodocx  fuprcmiUlavolunratcdo- 
n-.ihiiimnjnsfcratur.  Cttm  lcxnon  ponatfacrum  cffe  tcftamcntnm  fcdpo- 
twa  dcccffilft  pancm  intcftatum  iit vcrbis./i fmitr tn fitttt fimt ftnfiurs 6t*s 
dunjii,\\b  autcui  quarhbnt  vittma  patris  volunus  pcr  legciu  duodcciro  tabu 
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lirum  aliamve  vllam conhrmetur,  fcd  ca  tantuin  quar  iolicnni  iwftoq;  refta- 
lucto  fuerit  decljrau,nc  aiioqut  diccndG  fit  &  cociiai  i<>$  ab  intdtato u  :tos» 
&  ftdcicotnilTa  non  minus  qtia  inllicutioii^cgata,tutclafq;  confirmari.Sed 
diccndumcft  ticuc  lcx  ii.tab.  non  taruiii  fcflaincnurus,  fcd  eti  am  lcgitimaa 
hcrediutcs  coatimtiX Utgetimemrt.tfo.drvetkfi^i  itj  &  volunutem  tcfta- 
torfi  ab  imcfucoquoq;  pcr  candentkgcmcofirmin.cum  ea  voIunus,ncq; 
inftitutioiit.ticq;  Icgjniin,ncq; iidcico  i;;ifiim,fc J  cicjm  iiuifio  patriinonij 
tjuain  clcfun&oquoq-.tcftatoic  aiLmcr  t.ucic  p'<lIc-.Q^idm.n.liceat  patri  de 
re  fua  bccrc  quauis  intcftato  inorienti.  quodctiam  arbirro  faccre  licet  dcrt 
aliciu>iucV  ciiiii  arbitcrdiuidit  hercdiutcrnpatrisi  rm.intciraii.quid  aliudfa 
cic  ffifi  qiwd  patcrlam.taccrc  potuerat  &  dcbucrat,cui*&  it&iiic  Ticc  ca  in  re 
rcprcfcnuc  ?  Iuq;  hanc  volunutcin  Paptn.  vocat fipnmt  itdutj  dimftnt,  vt 
intclligaruus  paticin  huccafuarbitri  viccfungi,potiih  quatclht  >n>,idcoq; 
nihil  caufarctlc  cir  ei  diuiuoni  ltar:  non  dcbcat,fiuc  tcflatorpjtcr dc cetTcnt, 
IoK  mrt  lta;us.Illiid  obfouius ett  curjtxigat  lupm.  vt arris quoq; alicni onui 
pucr  cuuidrit  mtcr  libcros. An  idco  tbrtJllc.vt  poflit  dici  ou  fuiilc  diuifa.rtc 
locus  ic lniv)  atur  ludicio feir.iI.crciiaindc/Mmi<...c.Ni  cum a-s  alicnii  intcr 
cohcrcdcs  oci  diindatur  ipfo  ■ure.i.pcrlcgciii  ti.tab.vt  eV  ofa  mra  hcredica- 
ru./.|  C.fi  ten.ptt.l.i.C./i  vnm  tx  plm>ti  orr.trtd.l.btrtiti.i^.f.*n  tsfftpnU 
/i».D./4m.c'C.iiihiloiiiorcfcTtan  apatrc  diuifum  licxs  aliaiuiiccne.qiuntij 
ad  hoc  vt  tot.i  hcrcdius  dmifa  vidcatur.Immo  tuagis  neccdariuiii  vidcri  pof 
fct  jiicuciu  rjuuliar  ercifcundx  cum  patcr  diuifit  ars  alicnum  pro  n  odo  polfcf 
lionij.iicc  fcruau  r-roportionc  hcrc-diururupjjttionum,qua  fi  dc  crc  alicno 
mJid  camllct.quiatuiic  is  qcic"  iniiuis  grauatii  patcr  Vuluit.vidctur  cgcrcoffi 
cioarbnriitaj  iiuerpoiienda  pcrcoiiercdci  cautionf.  dc  illofupra  cj  porcione 
<2ctcndcndo,quoniain  altoqui  crcditorcs  hercdiranj  no  mli  pr<>  hci  cJitariit 
portionib.actionc  in  iingulos  cucnt  hacuiun,licut  cucnit  ilJo  ctia  cafu  qun p 
jrbitrit  Jiuifio  Ucla  lit.h  qua  excaufaonus  arns  alicni  pcrarbitni  aliter  diui- 
JcnJu  lit,quipcr  lcgcm  ii.ub.diuidjtur.putjproptcr  volunuccm  tcft.itons, 
quod  in  propoiiu fpccic  cocingctct  li  quid  vcl  mininjii  patcrindiuifum  rcli 
giiiiTcc,  cuius  rjtionc  pruriiis  neccirarui  dlct  dicun  mccr  cohercdcs  ludiau 
farnilic  ertifi  .d.$jip*nr.(jr  $.ptn.ti*fd.itii*.ty  l.hu  eifefte/tr.ji.f.Ce/fiM^i 
fa}.e*d.  na  qucmjJmodu  ttnpcritiacohcrcdum  forn:i  iuniaicttonis  muure 
n6pot.rf..'.yiy5/j4.i/)t>riw.itancq;  volnntJs  arbitn  tornia  itirn  /  t*tdit\  nd 
Diccndum  ij;iturcltapud  1'apin.propom  diuuum  a  patrc  onus  cni  cris  alie 
ni,non  quodcllct  ncccilc  vt  cuta  hcrcditas  pcr  pacrem  diuifa  diccrctur.fcd  xx. 
poifct  ncii  locns  q6ni quam  tccuiido  loco proponit  N  lp.poll  Papin.fi  crcdi 
tores  ncrcdiurii  hosonuwa  tiltotconucniant  prcrpomonib.hcrcditjriis,Jc 
vnu*  placica  dcttectcr,ncc  pauatiu-  j  fe  vltra  lua  portionem  hercdiuriain  in- 
Jernnct  pr^ltan  cuhcrcdcs,an  abqua actiooetC  qua  tcneatur.Nulla.n.pcrpai 
tr«?  ta ;ta  cri»  jlicni  ditnlionc,  aut  no  mli  ad  cum  inoduiii fatfia  qucin lc.x  ipta 
u-ub.prelcribit  nulla  opus  elTct  actionc  intcr  cohcrcdes.vt  cx  lis  qtuiq;  prj 
parteiua hert'diurij>ccncrctur:fcd  dubitaiioni locus  til  cum  is  c:c  cohcrcdib. 
qui  ampiiorein  bonoiit  potci.  mcm  habct  Jctrcctit  pro  clhnunonis  inodo 
folncTf  es aiicr.u  captau  < .cc.uio.ie c6,uiiiilccnde  uiuiric cx iuns  roiic ,  quse» 
nun  a.t  iiuiorcni  fru  aJicni  portioncni  cci  obligit.quiquc  pottioni  iicrcdt- 
une  inde.it.Et  linc  ccilantc  hoccaluarbitrioiMcjuioq;  lamilie  cu  itc.ditHci 
lc  vidcturducicquciiaactiodjripollit  coiKcc4ib.c6ttJcohercdc%4i.uncqt 
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,  ntratcrUA  h»bw«  profc  WwMiarfbWWB^^CTPafm.vidh  potfe 

cv c^lcnru^ 
Namqucn.^u^ 

ui.i  ,iu»tan*..hcrccut««i.  lMnuJV~Un^twrf«»«- 
u  t  Lc  S£»o1c*  al„  al.oru  creditorcs  deb.torcfa^ 
cU»  f,aacp„s  liab  *b.«ro  bm.m.lc.pariib^uahynuo.  lUtportcfc- 

Xlnt.K.naic^^^ 

"  vtProplcfsionumoJo  al,vplus,«i.j  «W  sans  al.cn,  cxUurrem.  O^? 
cafu  nopoflcMiubaar,  qn  li.qms  turu^oft  tacta  pcr.nurat.oncm  plaotaffc- 
tra  tarcl,  act.onc  pr*fcc.ptis  vc.b«s  co  riommc  tcncr.  dcbcrct ,  qu.ppe  qttjt 
O^Sp5SE52  vt  quoJpron.HU»  cfl t  iu.picatur  t  (.f"*** 
rcr  permm.h.i.vh.C.t.d.  Prelcrti.n cum  l.t.lUd.u.no .omnium  a-q.nffima 
3  Kdnet  ad  onus  rr.s  al.cn.  lutim  urq-,  recclTum  cft  ab  ^uahtate  por- 
L  u  quas  in  U.nn  laanra  crat  lcx.vclarbucr.l,  nt.l  a.  patct  fcc,©^  « <F» 

maioru  eftimationi.  h.bct  bo.u^w.orcn  our, ,  obcit  Pa«cm  «r.»  ahcni. 

An  «eo  ootcrunt  ril.,  ,(h re«  Jcrc  a patris  voluntatc  h  n.m.s  matqualorttfev. 

aam  putentab  co  d.a.f.onc.nr  IJ.n.l>ap.n.  mnucrc  v.dctuiscum  eos  pcrUe 

habctacf.tccufcmpermniam^ 

«u.  n.h.l  ai.udraccrcpotuillcmr  At  vcrocmn  dcfilm  ioquamur  ..Idcmque 
L hcred.b.qo,  hercdcspatri eatkerint .plo ,urc,flt con  equc-nter  e^ua- 

eoftate,,,,ncqiretu;crcPor:i,,u»a^ 

vtdcantu».  l-crmuurio  ruq;  vt  nnn.en  rplum  pwlrfertmuwi,  »'1?'«***^ 
2^.*..oncm,  qua U  caiu  ficri  nccclfe  c»  cum  f  I,  Wf™"?™ 
voluir,ate,„.Acquil,t:o.n.hereJ.ta,.s ,  iu»  hcrctl.b..um  clt  no  facl.  /.../*"• 
n  DM  l,fr.&  r*P.Li»fi».u..n.+f'>»  VH1'-  agn.twvcrovoluntaus  eft 
U£d  etia  i  f..n hLrcd.b./.ri,  ^.^.s^D.^-^.trr.idr^-.ante^n.ta  quoq; 
voUmucm  patr  *  »u,  mrquaU. ■l»cr,.adla,pl,tportioncilKe^a»elJj. 
qoale.akw  tictas  .tfJcmiiberirtirc-taru  ipfe  lurcacqu.l.ns  ,  atq-,  >ta  poft- 
,  «odurn  agnitumc  voli.ntatis  fco-us  idemaritam  quocp  iccnta...  pcrmuta - 
c.oncm.anusPotcrtatcri.  ~  -  ''  ^"f 

qu.b.antca  haboerunt.  Q^tthAn  non  pofsunth.Uhj  *tWre  a  P«m  hcre- 
Ttate  cx  cduto  prxtotiT ppau^.W.Scd  non  abft.ncrca  p„„, volun^ 
t«c,rerinendo,pf,ushere^,tatc...qu,anunq,.amPerm,rtend..incn  hercd. 
fiuc  ttftamentar  o  fiue  lei-itimo  vt  mducat  Au.fioncm  voluntarr.  /.  «  f ... 

UaP.tnoncleJt«.r.a  e»cnwulftbcHtr*  rowr»ne«  hered.tar.am  rcpu- 

^«...clfuslonwr^ 

putari  patr.  qu.  nl.o  Plus  quam  lcy.t.num  pemonem  dedit,  ncc  vW« 
Ee  nJcrele 1romc.  fi  f.ue  ahud  a.rx.lium  in  h.,c  cafu  prod.tam  cft,«  bcnc 

TnlSL  faule  i  f&L  quo?p  tr»de  taccre  patcr  pc  f&,  data  e,  rtrinH 
«a  poruonc  bonorum, &aJ«cr.pto*i  oncrexr.s ahem  pro  eadcm  Par  c. 

piXiidum  in  I«?itimarut,  n6  eik  cogcodum  ,Uum  ftircparr.,  vo  untau, 
Sianrumuis  heres\x  .crta  Parte  .nftituuis  fct  a  pa.rcuuc  "Trc&c'^°  ^ 
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ftamento  fiuctacitc  &  ab  mtdU*o»ftd b»bnufOi»  v<tlqucr< I  am  inofhciofi 
tcfUipcpu  cx  (anonc  wt*,  v  cttri* ,  -/tJ^cVioiKtj*.  jui  tpjyjt^ctuy  f»jMftio»^ 
confliturione  iu-i?,<i-iMi-Mjik^  Ab -utc, 

ftato  autcm  facla  diuifior.tjqiiia  nccqucrda  locu  )ubcrc  pLtcft,flcc  quar  in 
ciim  Ibcum  fubltituta  cft  attto  adfuppfemet-turrl,  filio  cjut  lcj-ititiia  portio- 
neconantu'»  etfcvdk  haiflcru1:  clTc  metdrrendpn*,  vr  diuiljo  illa.quam  pa-« 
tcrfeccritnon  confVmnurp-frJe^cm ,  qiflatJtcpct  aib  ftjin  faniiU ercifc,* 
tonrirmari  poiTet.iT  qtiit  arbircr  ifteam  rern  dattik  'euT:i.!*Jtq;  o.xqurtai  vrw" 
rjnm  p>atmirvTl<-gftlitrafifi-p  miofjcto  vllo  ftticteftatori'  Gue  arbiti  i  tni  • 
nAitur  LiX~.de  tni^J*n'tU.flim  ^Mtbdhtnte.^I^  quu  cutrt  de 

baaror  cx  ler-ih.ob  idq*.  Icgitima  appcUct-.ir,  atbjfCT  vcf  6  fitn.  erctfc.uia n'a- 
bt*«"i<legc  pott{r*tcrni<CTt.rm  cft  nortrna-pS  pyffc  arWtruiu fsccte  aut  patt ', 
vrlcgrtimxquam  v*t  lecfb  prTi.itfu  i.mtfil*..Nec'jjroinjL  parrcm.qui  ncque 
hwcdttatcm  ncq;  hertrkni  haberc  pot  nit?ev  Icgtb.quhjj  oim  vri  etfab tj 
nafctt*  Mcr  libtt  .rbitrio  offtcio.ipft'  lungitur,no  lcgw.S'ioi  lcx  no 

alilWPinnktitdtriflii-nanc  ficcTc  legc  n  ,  quam  fi  pet  lcgiJ  trioJG  alirjui  J 
difpVihicnt  forlcnritteT  vnb»  direclU  &  imperatinis,  qnodno  fit  '^fijPJ}  «-' 
IratrMMurri.  Cuin  p«fc-ri.irn.  lecirtcihii.entum  lcx  dhodcctai  tjbulaiu  (uir 
cijllrVltftartcftarhenrfijfitbreqiiitiir v.V. .r.t.ttcm teft.norKtartqiu pikiorcTc-  ) 
£C»,q.ri-  fib")  faipft  Jcgem  <l:xtt  m  verVis ,  T  *:ttf*tn.v<itnftrftt*  ti  UjU^ 
{itU4iMt'f}§.  C"tl<ii  \crodeccfrtt iiitclUtus.quantticiinq; bonafuartcriibc- 
ro*utaifcrit,nfl  p6t  yidcrt  ret  iTclcge.iH  atit  quod  proccdcti  accpio >  K-gis 
ofBrtttfaTftnscirc.Te^nnrii-nfjftictp  lrbitri,  euuis  cft  in  patrisfnv  .'ict  Ji- 
tawAitActyrstn  diuidcn ta f.-bfwjtu  v*<Lntateir  lcpis.'  Vn  Icfit  vf  iso  niagtt' 
quftat  arbtrer  prifvrV  rVjtcr  Irchona  fua  intcrltberot  liiuiJcrc  vt  lc^iri  -iar 
purttemfftaus  fW  *^cfi.-ilcYpu-»TiircT,  fi  cS  patusc^fWarctvolontatcin 
pcfqnS  ipfa  k-ritt  autrritas  <;iiVncjcTCtiir.  Qui.l  fgirur  i]rt",  puct  intcr  filios* 
-ntttus  imer  plure?  agnatOifuos -equc-  proxiuio^  &  filv  ab  irtcftato  fiic 
borra  fua  diuiferit  tVonus  «jrualicili  pro  modot>olfliT?oriurii'cli- 
t.aut  ctram patcr  iiuerui>iroscn.aJicipatoJ  m  Anuquii  corun-.pla- 
d^iiWiH^cWtpvtindc  rcncbitttt  lchoncptilcninis  vctbi  . ,  vtipuJ  PaBin.J 
quafici>*rerc^e-4lTt  omnes  feccrint.ccrta  Rr^c  pei  :.  tatii  :/  Di  fjitatici 
cx  t3Majf(^r«da6<taim>^  ipC-  i  "  c-*nforrtod<.  H: : ,'"<.  '  rer 

tMAlAlti ^htB-rtrxVaiiTibrttiitrcv  Voliint.uf  .  cVak-mJu  viAtttJ»^ 
porttorithcrc- 


i>a- 


te  a^iWmjw-iniTanoric  nihifefTc  viderurcx  rjtici  ptWtriptit  vcrbis  at5io  Iri- 
due» ~p6m>  Qtiod  ft  pr.i-fctirms  vcrbis  acttn  Irvtum  htc  non  habcbit ,  quatia 
aiia  Aiibere  potetltt  Sc.l  ta-men  magis  ctTc  pnto  •  . .  fueadehi 

a^>n«-pi^criptMvcrbis  danda1<VlnrcT  cohcT^Jcs,  vchV'!1  riif*  c* ■ifT  ptfir  u  • 
UritWic q<tilad»oi fafta inter e-wccitn lece ,  vt litpLTiArr  c-.:  tn  cr'  n 

<^ual6<t»ui*«ra(!tuilTite^  aJicturiT,  qi  jfi  adidrlnt  " 

oniw  haclc^evrnarcfemiiifeitli  parritfarn.  vi  l  irtu  ctii  fciebtntoinni- 
motfc-»lb»n4umelTc.  Nam  li  iiicundo  tlli  quali  eontnrletc  cufri  catcnt  cre- 
dit«M*ibiis  intellij»iintur,(jiudnieTu  n  ihuicem  liuc  extciVinicn^i  liuc  ab  irt- 
teftato  ftKcedsrjr  'jVfctji-r  aluj ■>.i  'ntcr  '  S  t- -.<r  -i  ■  •■■  ■:  hac  pinc 
dift<t*rentia<t'  i.  (.-r.k.vltifp  l.fr  iM.ymtt.rx  enuf.ti  p-f  rjf!  Nifiqnoj  in, 
niitlw*rt^ii*u4'hicqi:a:rto*iaj  n  irstrafn  •  ntr- 

cjuc  pcrmnta^tionl^hr^cn  nrn^ic  aliadhabcrcrfpflt.V  ' 
pian.ek  Papiitfponfum  peTeic^.ms  rrplicijiclmnt*! 


Hiill 
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A.NT.  FABRIDE  EKROR.  PRAGMAT^ 
ERROR  NONVS. 
Dt  vi„m  mtmbro  tUfMMrii  Bmich  W^/Wi^ff^^H^8^ 
rnn,  «a*«*h  &»d  /.Wf.D.*  f*tkl.Mdf.&  t.,»idfr*fl.b.i* 

Ed»amvs  «dBattolinoftn  •liftir.aicncmia  Afefr***- 
/htk.mt.u,  *d  5».  D.dr  ulLt*m.  .«.inquu^urcrd* 
f.l»/implH,ttTn(fMP*Tt,v,'mm  *nimo  d»n*nd,vtlv [„,nft- 

u/imWiAii*»  *rf w'«r '"*'• 

Lth.ccft  aducrtcndu.u.  *Am  pr**frun, mttu* fUt,. 

%,  /^.Prxfopron.t  numrum  Bart.  donatiopc.i,  a  patw  m  RluimU.  p«r 
du ■  iu colUtiJ»  valcrc, CjuSct nos «m fuptl  rcfuuuu.  us.  S«d ~  y***- 
mUCbvndc  q.  xfo  »uin»cBam»  fpecic  l.fidmmm,t.  ^£Mm^m 
fil.j rrsccmlU c  quibmuUum  >n  toU lcfic  vcrbum.Et c eoniurioin  fpcat 
d.i.n,c  c,iht»[:  m.ffa Tii.i  mcnu  prxccffilfc,  cnmumen  apatur  rb.  dc  bUo 
:  ««  ,cquif.U«  >t  d.gmuteu,.  Nulfortc  hl.umca  d^iutc  indignum 
comminifd  volu.i.us,  cut  pouufsc  digou  cbc  Agnturc  u«,n  boc  ,Pb 
ratcr  habcrct  cu.n  pro  bcuc  m«ito  non  tantum  dc  fc  vcnhn  «iam  dc  rc- 
publica'.  Nam  qu,  Jc  rcpubl.ca  bcnc  mcrttus  cft,  v.dct.nc  porcft non  ctum- 
bc«c  mcrituj  dc  patrc  cum  rcipublicr  piius  qua.n  patrimfi  nafcatur.ir.  *".<*• 
«nntlucT.DM  vmr.tr,  f,/r,i«i. Quarcncc  Barupfc m  rmccommc 
lcnpcr  pciftitit ,  fcd  fxpuisal.bi  fcr.f  1«  fafc» 

fundo  pL  paucm  JonaL  filufa.  «  Uabcrct  Ulud  »  pca.lu.rn  grofectmiiin, 
c.,od  inoL  ctumrcfcutu»  cft  initio  prr.^o.S.cut  &  »Uud,  q*W  D«,us- 
aUiqt  rcccnti.  rcs  n0n..Ji.ponun:  fuiftc1bluaauVdo.u«ion(m.ob  cauum 
p jftot*  ul.ivc  Cm.fcm.Nam  fc  ca  .ntetftrtati*  prpru.scommcnt.na  cft, 
&  qu.cqu.d  ...  ciusloo  «phcationc  cotmu».favoluci,s,  cquc  mcptv.  ,m 
mtfadmiitas  noft.an,  iUan.  e.mndat.oncm  M^fmmmrt^fs^.tx  »c 
p  nas  mcj«K>ru.,.caufam,  prxccfs'Ac  uuc  dotisaut  abao,  quamhbct  ,at». 
mcn  ntimqt.amafScq..cri*vtvalcat  do.Uijo Quatijpa^  fcccnthl.o  ,n  po- 
S  tc  ccAmto.  Scd  aud.a..-.u»B*rt.  .ubaUlmctione.o  uw.Ut.oncm  a 
p  u-  Uamfil.oll.npKc.tcrc.V.^  ^^^glS 
LvitmUH,m,ntfa &[**  ^-d,d  i{.gnofcnc  Cran.mat.c  .  \  u^funt  Bar- 
U  m  a  u,ca.fcr  piifsi  »  non^**]  &  mnc  prtfm.or  *n,m~  n~mdtvj.fi- 

Kfcj  TZdJL  l,**  ,r<d,djv<  b^nnptc^H^J^ 

2  /  ,  C.dtc^LcuJ.i,Li.  .Qt.4ndp.quc  cr.mtuMt.mcrd,  unmm  «o»«- 
n^cn  ;rad,d.rtu.;c  v.dctur  «nitfe  v«  habca,  m  pccuUo  profcctm^ ,  vt  dj>. 
dt  L«Jrf«.Qi!andoquc  pater  non  cu.it  pro  hho  ncc  tradtdn  f.b,  fcd  tct « 
Sgj£^,Quam%romiilioncm  tur>c  an  vMcaW.^MMWP^» 
S5E.I)i/i.  Hrcquoq.fubd.ft.nct.ononuntumco»,^- 
ti„aW«umma,,i»&null,us«.omcnt,cft.  .Quid.n.rcfaicpotcft»rc». 
Zn  patc  fi  ,  noifnnc  comparau.t «  trad,dcr,t,  an  r»nnad,dcr,t,& :  »  «. 
Snnus  don  -n Ji  mtcrucncrit  n«ne  f.  ncquc  traditio  ncq.  donatso  v.tcs  vlUt 

ficuluan  donaQdianimum  hatouit  patct  nccac,  qutaudonaud,  anuwuJa^ 


DioitizG( 


DECAD.  Xlll  ERROR   IX.  J4, 

burrit.quamuis  donatio  non  valucrit.patns  tamen  fiJrntio ac  monc  confir- 
marur.quod  rcs  inducit  orficium  arbitri  fam.  crcifc.  vt  Hlius  rcm  f\bt  «ionata 
poffit  habcreprecipuam  pcrindcacli  donatio  valuiffet.At  non  iii  eo  incercft 
<j-iali  vno  ca!u  lovus  fstcolhtioni,aIionon  itein.quia ficuti  donatio  que  ni- 
Ouam  valuit  nec  vnquam  lta  fuit  coniirniata  vt  donunium  cx  ca  tranfljtum 
fct  coofrxri  nallomodo  potcftcum  alicna  mmimeeonfcrantur,  fic  c  contra- 
rio  q  confirmata  cftctlin  ob hoc  rpfum  pcipua  tcuneatur.non  magispofrft 
cofcrn.quia  ti  abfurdum  rft  ncdicj  cotradtcioriu  dtccre  Confmi  ci  q  pra> 
riptrarctrncntur.quam  q  funt  aliaia.$ed  ncq.  pofsu  vidcre  vndc  Ban.collt- 
gat  in  fpectc  d.l.fifu  tmm.xt.Q.f^mM^t.  fatfa  tuiiTc  iilix  a  parrr  traditioncin 
canl  rcru  quas  hl :c  nominc  cdparaucrat.NihiI.n.aliud  Icx  ponit nifi  quod  ri- 
lix  nominc  res  illf  tiicrit  i  patre  coparatx.Nce  diftigtritan  p  veditorc"  fucrit 
tradirar  patri  ipfi  an  f ili.r  ita  volcnic  patrc ,  multo  muius  an  patcr  ipfe  acce- 
ptas  cas  fibicji  a  vcndnxire  traditas  filixtradiderit,qtriancq',  diftiiftiones  iftx 
admittendar  funt,  qtiandoquidc omnib.iftis  cafib.ique  vcrum  cft  cV  donadi 
animilhabuil1cpatt^>cVniniIoiiiinusrertlctiiptaru  riiicq;  donataru  domi- 
ntu  pcncs  pjti e  remanfiiTc,  l.t.C.itt*fir^>ttHl.mtitt.pt*ft{h*nor.h,ii.Jtt.yj. 
atq.adco t  hcrcdfrate  ipli*  rcmancrcq uoiifq;  pcr  adiudicationc  arbitri i  rilia 
transfcramr:  quifcnfuscft  i.lJUt*.l.Pip.\<A).tii.l.tiimp*itr.-tj.$.pgttT  ji- 
Ut.it  /<g4/.a.Sola.n.Yolutas  patris  riliatdonitisnb  faat  cicapaccdominij  » 
patrc  ipio  acqmrendi,at  ncq;  ab  cxtranco  cumpater  ipfc  prcciu  pro  fiiia  au  - 
tnrrautt,d./.i.  C.it  ttQr.ptt.  Qufiadmodii  in  m.t.  quod  fru<ftuarius  firiptum 
cft.Si  quts  hominilibcrofcruicnti  fibi  bona  fiJcaliquid  donaucricidipfuna 
tamen  mancrc  dnnatoris.  Ucoq;  quaiiis  bonz  tidci  poffclfor  ci  opcras  fuas 
donaucnt,tamen  quicquid  cxopcris  fuisacquirct,  acquifitum  iripolIctTori 
quia  liccrhomo  librr  bona  hdc  fcruics  capax  fitacquiiitiuiiis  quia  libcr  tft, 
i.fut  i*n4.\y$.\.vttf.£tntr*Uttrfi.rtt.  116  magis  tamfi  acquircrc  (ibi  potab 
eo  cui  buna  tidc  fcr"n:,quili  jprfus  icapax  ctfct  accjtltionisiEx  quoargumc- 
tfi  pcrt  Irgas  Bc  itria  .  fumi  pot  cotra  cos  qui  fihul.  olim  acquiiitinnis  inca- 
p ice  fuirfc  ideo  voluntiquod  Jonatio  a patrc  t  cu  collata  no  valcri-t:Quo  ar- 
guiiictofi  bonu ctiet  pcriJc  ^plurcnthommclibcru  bona  iidcfcruicntcno 
tuifTc  acquifitionis capacr.Itcmq;ncchodic  capatfi  clfc  filiuT.quaJoncc ho- 
die  donatio  valrt  a  patrc  i  lilnlf.collata  vt  a  nobis  totics  iculcatum  ^pbatum- 

Juc  fuit.Ncq;  illud  rurfus  vidco.cur  cx  ij.qtui  fruR.  ifcrat  Bart.  dominunt 
ido  fcruo  vidtri  i  dubio  coccdcrc  \  pecultum  ,  cumco  loco  tractct  Patihif 
dc  dationc  facta  cxpn  ffiin  ammo donandi  fiuc afrucluario  fuic  il»  eo  cui  li- 
b«  homo  fcruiat  bonafi.lc.Ncc  quodrc  donati  lcx  ait  mancrcdonatoris  ad 
rf  factt.  I  J.n.  no  ea  rationc  habct  quafi  in pcculiu  datam  cam  vi  Jcri  lc<  itcr- 
pretetur,fcd  quia  non  valcr  donatio:  ncruiu  quidcm  cum  IruciHtarius  donaf 
ktuo  iu  quo  habet  vfamfr. 5c  cuius  vfusfrufius  ad  alium  pcrtinct  quia  quod 
fnichiarius  cx  rc  fua  donat,cum  cx  iplius  rructuarij  rc  fit,per  frruurn  acqm- 
ritur  tnictuarii;  non  proprictario,tatirum  abcft  vt  pofsit  difcedcrc  a  fnictua- 
rio  ad  hoc  vt  pcr  fcruum  proprictario  acquiratur.  Niii  co  animo  fructuariu* 
donanerit  vt  ad  proprictatis  dominu  rcd.ret,vtcadcm  lex  ait,Stibui'»gens  a- 
liud  fore  fi  cxtrane^s  hxiic  fcruo  donaflet.  Tuite  enim  foli  proprictaf io  ac^ 
•cjuiri  indiftindc.Norj»  hoc cttam  «afudiftingnendHmnafitai)  tmi5tuarij int 
^ipricranj  cdtcpiationr  ferao  donatfi  (it)cft naq;  necciraria  hicc  drH i«Ttio  cu 
ci  fott  acquiraturdonatiocuius  cotemplationcdonnnimefte  coltirerit  l.fti 
■-    «•  .      -  HHH    mj •• 


#»/?  f-<i^P-^  ^AfeflP»  llpyu>u.Ulvt  hu -t^,}  Wlk»,  ^ciKB(4r 
iiunc  U-pto  do:utunukii(fSc  i.OiJiio.afi^^ue^aJU^h^aoptitti.^ 
iicc  rci]i.inmus  vtpigDctur  tjuoJ  ipfo  tri-.Cnjatio doittttti;  «pbaiViS  eii  U 
jaentc  I  Vu  faamp$ftt\x\  propiictatio  a< « •.uircfctur.  sv.rfas.qjiudadc^ 
Jcm  Lvt.JtptcutJtfrt.  ^d«ui|iart.tra^r,i !  (]j  jj  patc/.^hUo  iiipujajur  $ 
pci-ulio  pr< . !t.'titio,i  Jubio  lJipfuut ci  cot^»t'.'cvtdcr:»atC  •  toto  nopr  .ftf- 
tMr.NccJi.ponit'Sc*u«»lai  UUw.lc#»Jpe<te  ^iupjtywyic^gfff^gyHlt 
pc  filfi  to.-r.iTJ.bat,  10  tilij  pcculio m$p  cp.it  o»,t|-,  j  utiiCwnttiTt  t^a-b^jqto 
jtijlr  fjiflciutpucijtiiJin  cor.trjnti  icwbutJUut  a  f  JJ.t//i.qr.upcciUtu.Oji- 
turalctn  i&Sfjcrai  datioue  ^aiyf^rw^..^.^  pMf^icsv  vcxbt^  atlt  fcriputta 
£cd  rc  ta-.umtofkltui  toitiiutu^jaugerj  p6ti.4-i.1W  Lt  tpiiuis  paecuoia- 
twjnib.brcuiariii  fc  ffjaj  dcbitorc  pro  ca  tjuantiutc  toufllt ,  tjuiiiu  ttlq;  vjDa- 
ra»  iYiioadfcripilrict.nou  tantcn  tarcs  aut  patrcm  dtbtrorcm  tacae  aut  hlio 
pecuhum  acquiratjpotuUlct,tjuuatiJa  ratio  non  factt  aliqiit  dcbtrcre  ncc 
donatioi»  aut  cuccflroni» akciHU»  virqnabet/.«pim<4  rjute.  \6X>J*  d*u*t*& 
nuii  nilVccrtis  utudi*  St  objiaatio  cotranatur,  &  dooatib         pctultu  co- 
liituatur  viutcr  quoj  uuda  dcbcndi  d^andicj.  v.  >Junu*  iton  eft.  QutJ  crgo 
efscpotuittjuodtai;ctctapudSc«uoiam  vt  liii  ccntu  aurei  clfetn  f^uTio 
fjbj  vidcrcntur,idt6«^.ccJcicntpraflcgato  jxjtulijctia  cuni  iuis  jjfutis » JtU- 
nurum  vt  puto  cjuod  patcr  cos  prxlcgauerat  hliocuiu»  jtomincdu  vtueret 
firncruuaat  cofJc.Suprciua  Jt.vp.luutas  pcr  tcftamciitu  vcrbis  pt^cgatidcr. 
ejarau licu tt nuUaldi  jjct uadtrjonc  aJ  c6tuiiLo»  atircat.in  Joi  flttanstcrido». 
Ita  &  toiiida  tu  donandi  aniu,o  ,  qucin  vjuus  parcr  «ga  tliubab;wrat^ti»ci- 
lep6;cfticcrc  vtperinJctutpccuJijacii  juqu^  qt^duUilip  fuincntexeo 
fL.tcmporc  t\  4.U0  cucpttai  patcr  riiji  ooinujt  co»  ftsncrarc  » &  cciuicqucn- 
ter Vt catir.de  41104;  viura-  lilio  a4fcr:pta-  pro  peou>arib.Jiabcanwrdd*oquc 
pobmt  ccdctt  pccuJtu  gtekgato  ,  tui  aLotjui non cedcrcm  ft  couu  ip  u  lu- 
■ei  pcr  patrem  •acncratt  110. ..ine  rilij,  peculiaxtsiatti  non  intcUigcrcOturcx 
quo  dlc,  .carpiiitt  j\ucr  flln  notnittc  fttiiu»  illuu  cxcrccrc^Ni  ncq;  po&ctin- 
cjptrcpcculi  j»  co  tciijpou:  uyo juatcx  dchiiutu  5 1  lit-t, rtjin  c  conti  aeio  quod 
jjuit-viuo  part*  petuliuin  tkjmtf^  Jcfiiiwto,co,flaiqvhacJtt4»iiait&pa 
ttijkam.hr  tjui  vmopjuc  ti.iu Jaut.trat.  Qji_porxo  putcriJit  cuni  woturucft 
pcculiutii  habcren.dluiii  p  jire.Hanctjv.noltrju»  intcs^rctauooein  ljlud  om 
pino probacquod  Scaniola poni:  Jthicto  capitca preJcgatopcculij»3<  priuf- 
quam  pcculia  lihcris  prxltj;ai  cntnr  ua  fcriplilfc  patrcm,T«i^f  ir  *t*dupr+ 
t$pto/umife  ttbi<r,  h*btie  tb-mii  lua^tli  dUtttJ  (tntutn  ,  4i-.orJt1ivc1b.jru1»  t: 
r.tn  1»  cifccauttltcjucincflc  Jixiuio»  r.ullus  o-Re  cnt  quarintm  ad  itlosau- 
rco»  ccntuni.  Si.n,iacrat  iti .  petutijj»,  quidoi  ctuft,nibiJ Je.jj«  cxpicllimcau 
tuit)  cuttpiadcjjatp  pcculij4,iioJ  pt.flca&r  alto  ttJlaineaj^capjtc  tactatmpro 
ponitur  coiitinacrttur.tiuiit  ig  tnx  ptciJurt»  t»  fup/»^it*  vetbtf.quf  attn 
hnt  Ju ccta  &  impcrauua kgi»  vun  l1.1Uent.ut4; itu  fupp^cnt  vicem  trauuio- 
pis  4  crat  ncceflawa  ad  pecujium  coitftitajcnduii).  Idtjiadcd  ycuw.cifc.ax- 
bitgx  vt  putemnon  tuiprobabilittrdici  pofle.  Srp«cTiu  ea  fpccic  vfu»  iuif- 
ftt  vcrbis  fiJfi«*iuiuujj&'prccariis  tion  u.pt  ratiuis,  aiiud  tcljKjjdururxj 
^ilfeScatuolam ,  tjuia  cuui  hdcictvtunullipcr  ni- 
KU  cflet  4uo.i  \ucc  traJitjonis  cffc  polVct  aJ  pccultu  coilttut  .!u:  tiloqibuj.  jlf 
jjiJ  fiipcieflet  vt  cftfl  a^rco»  ptrcr«.i  cx  tijcuoiniuo,  rif  4  i^^.Kjlrt.4ut«.<ii- 
«crt:  futJitum  eo  calii,  vt  donatio  ^fapaujtil  o  fixilj^quaiiixualtet.vttbu 
taii, e  ifarmnxflf  <jptirjnau  aJ  tti Jit  ^uo iacu  clIct,rttronabcrctur  cx  d.%. 


«j  p?,G  a  n,  :x  li  1. 1  r.  r  r  o  r  vi i  i,       8f i 

pMtrftlti.Len  p*ier.-j-rAe  '.e^t.r.tr  *x  d  '.<»••<:  qfA<p:,hti.xi.Q.dtde*m. 
tmt.v*  o"        Sitl.  6pn<  p  f.i  li  •<  it  a;chi)tonii  tadciiiiciuiauoco' 
Aniunpatrif  qiv4fcp:^cA(]u<i  l  <~  tytJ  licpa  mditioneui  naturalcin  ipli 
filio  £ki  i  ,N».ll  i  .'cto  i..tcuicu.t  LMdttiu  u»  pcrionj  til.j,  tjuainuii  cus  no- 
mmc  pciuui.  j-  .  pane  t.i.v  inctuKtuH .  qpiunwstTMatuf  noRiinc  lili},n«S 
idco tauactt poicli uib  i  p.unidtta  ipjiiilio  pci  patrcm«le;i.J<- pcr.ilmm 
dubttonaA  t.i  wv.'1'iM  viia^clu  nr  p.tinu  c  ,...m  ^c.ailUtktiutc  vt  in  1. 
$4j*j fi d*l<n.'DJt  dcnjMn&trjjt  t-jrc.tum  c>  e  nadttionc  -ji cret  pactf 
fif (.icbit uxu.t  .t  uq^ilio lcd patri obli£<mir.Si<}iudc  patcr «ji  itulibc fti- 
pulidqhJi.,  pciiiulc  l.bi  .mji  .i  i  .iJj  i,  I  !!  juil.  .ctur l. xiqat.  <(•■  ).qut fiti. 
£>  J*  vctk.  <J>Ug.  rii  t  dico  u  c  ;<  m  t.  ri  tti.it. :h  patrc  tCitnticntc  w.t  .$  ipic 
ianc  peciinutn  tptuuvooinuicapatrc  tcencrata  n  propriu  nominc  Uipuhtus 
elict:L.adcm  vidclicct  ratujnc  <.)  naoc  ijuod  tii..tsf.i.inl:.i»  iibi  ftipular.tr  non 
fcUam  patiiacquiriuirdcd  ijuo  t  .i  i:;isc:i  cn  colorc  quati  p.itcr  ipfe  ftipula- 
tus  libt  cilc  videatur  d. j.  ?i»i /it«i    tJ*m*nu4 (trut.^.ttd  auoniim  vos  tiiij 
inteiligitur  voxpatris  m  ij*  «j  ..ar  patri  pcr  tiiium  acijmri  poil.mt  S.  fi  fuy  «fy 
n  yt, Iql.de  irtMHl./iipuUt.  Ob  i  JqucPjulus  tn  Lptnuit,  I ).  dtden.  rractans 
dc patfc  qtiipccuniariiij  h  .  ..inc tunicrawcrat» tiliu<\> libt  iliamtoddiftipii- 
lan  paflus  ciat.ponit  filiura  euiancipatum  tuilic,  V  t  lli^l       t  Itl  tilio  noi<  c— 
manopatunihiltalctra  .:at'  p.-.lTc.Igitur  cV  apud  Scxuolaui  iti  d.l.vh.dipt- 
mUtg. dictdam  cft  nul.a  •■■■■  iH.  donationem  qnarn pattr  vcrbis  tidcicGrr  sfli 
«■onlwmari  potucnt  fcdta.  .tti.u  nudam  dotiatldi  vouititatcut  i]tJ:r  niulnim  a 
donationc  dtit.it  tLi.rtuda  r^Uft.ltStOJ*  dana-.  1  r.uiitionc  n.rn«]vaut  laltc-i) 
jiipulationt'  opus  tuit  %d;rii  ad  tactcndain  donaiionctutitidd};  ratio  dubitais 
dtapudPai  \\t  <n  d,l#t»t*it.  ci  r  i  enatio  iatcrpatron  &  filium etiain «mici- 
f^tuui  pirUclamon  vtdtictur,  Ncuipc  i|umj  ijcouc  patct  ijiu  ttlio  dotMtatu 
jjyltbat  pcoiniaui  o^utr.  ftcnciaL-at  t  Jtn  hlto  tr.tdiJtratfcddtbttori ,  mqjc 
filwt  ca.n  itjpul.it;.-.  lucrat  a  pitrc  fcd  a  dcbr.otc. Vtidm  his  duobns  cumix- 
tas^iiod  \'  patci  ttadident,  i.)Ma:iis  alij  cwjm  filift mii—  Jonandi  Btio  jfa  fi- 
liusftipulatus  dt  tjuam  m  r.b  ..Iio  tj.iain  ip.tai',.iai/no  tamc [•  lCCipiendf  Jo« 
aacO{M>,  pa6Ctii.ii^ion1dubita'  Paumt  outn  pt-rfcct.-i  lit  donatto  pttin.lt  acli 
jpc!  paui  tiiiotradidiiUtvcl  hliusapiirt  ittpttlanis  iwlicuEtlcjtWhtc  veluti 
MelMMC  2c  mcdius«juidam  mydus  pcrticicmta:  dunatiouis,Tcd  qui  non  poffic 
6a.!trc  iit  pcrionam  ulij  m  poctftaic  conftituti.Nulla  crgo  intctucnifte  tra- 
ditione  apud  Sk-tupIaiN  tK  d.i.vit.ncc  alia  rc  qua-  vtcc  tradinonti  elfc  poliii, 
dko  nullam  p<  ir«'donationtm  uiit'liVtg'>idtdi];  RCC  vliau,  pccttltjconrt  fiW 
>Jktja>r  &  ob  id  niiilc  neceD.iria  voba  illa  prxccptionis  &  pralcg.m  rt  Jata  in 
princij-.o  kgis,  vt  tcntiiin aurci  ijuo»  patcr  tiiij normne  tatncwucrat  in  pe- 
culiuituo ii. ili  Bctrofins;trcnnir ,  paficntcjue adMtttcK  pro  tSlio  accdiiont 
?diranimcx«qgotii«c»piirct  jutcrtilij  non.ii«.l«nur«n.crceK.EtcitJiisf»- 
tisiuperqiiccontuiata  iittotaiiia  Burroli  traditio  &  diltinctio  ,  cnca  bo- 
aotuiii  prolcctitiorutn  cuilationCn . . i n  q-. la  d> (linciionc  vt  probaunnus  cnm 
tot  mcmbra  habc.it,nu!ltim  taraen  eftnc  vnum  ouidci n  «jund  fuo  carear  vi- 
co.  Necaliud  ifl cjrcns i]i'arta«n  inulnt  IuntBairoiidii"tit)ft«otiibtisci  vfu- 
ncniiTc  probarcmus  UciU,  ii  «juodaliquado  ftudiofcm'  graaia  tacere  cofrtai- 
jVamus  omncs  cas  rclerrc  ac  lipillatim  rctcUcrc  opcra:  pnrcitiinTlie-arhitra- 
tenjur.Labvi  cile:  b;it;.i'  fancfcd  n6arduus,&  boc ipfo  ignobilis  nieofu- 
dicio,quu«:  panun  c*rc^iubtret  dttiicultatis.  Jhaotic  nobts  honorem  htine 
£ «yais  aliua  &  diligcnuur  ic  trudit lorpnnpTrc  volct,pa:icn;ci  tcrcmus. 
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Dc  ddnentiturmm  coUmhmc  tf  nonnnUmmmltgnmtit.C.dt 
ttUmt.  emendjiiont. 

T  s  t  conftitutio  Iuftin.in  l.vli.[.dt  eoUmt.Qu^  primiim  iudirxit 
nc  adticntitia  confcrantur/non  nifi  dc  ijs  libcris  Ioquitur »  qui 
manfcnint  in  patrif  potcft.itc,  in  coque  cogcntibus  ipfis  vcrbis 
legts  omncs  intcfprctcs  cOfcntiunt, plcriq;  tamc  ac  rcrc  omncs 
putant  txtendi  cam  dcberc  ad  cmancipatos,vt  quod  fibi  alion- 
de  cjoni  apatrc  quxliucrunt ,  non  cogantur  conrcrrcfracribus  in  potefratf 
iv.ancnttbus.Rationc  illa  0...6J  cttamd  in  patris  poteftatc  manfilfcnt.eadcm 
ltbibonaacquiliuiircnt.poitquam  cidcluftiniano  placuit  vtetii  filijfamilias 
hodtc  lintcapaccs  aJucntttioru  in  l.citmoporttt.6.ttr  t.vlt.  f-de  io».jM£.Uter. 
Rci^nla.niCll  iiiris  ctiam  vcteris  >Non  cogcdos  dVc  cuiancipatos  frauibus  in 
potcitatc  mancntibus  ca  conlcrre,  qua:  tainctfi  mitliTcnt  ipii  quoquc  in  po- 
tcftatcprxcipua  tamen  ctfeiit  h.ibitun,vt  cx  Papimano  Vlp.travftat  in  t.cum 
duodui.^i  4j'm;  l.fi f'4irtt.%.ide  Faptn.rtfpodll.TJ.pr»  feci*.  Sic  cnim ratioci- 
natur  Ba  1 1. i  1  l.pmte r  (iliM.nnm. ,-.  D  <->V  coilnt.dot.  cuius  fcntcntiam  cotnmuni- 
ter  rcccptam  cllc  tcfiantur  Alcx.Iaf.  Dccius,  St  ah)  qtiotquot  fcripfcrunt  ad 
d.Lvtt.C.de  toUmt.h  qua  fententia  vidco  non  abhorrcrc  Cuiaciu  tit.  yobftr- 
nmi.e jp.;o. vbi  fcribit  quamuts  dubitantcr,vt  tlSe  ipfc alibi Joquitur,correcri 
hodtc  videri  l.fiUt  dtti.^.C.dt  toUmt.tf  l,\,%.ft{ub  eondieione.D-deeoUmt.dot. 
quibus  locis  pri*dituiu  clt  aducntitiam  quuip,  dotcma  filiaeinancipatacon- 
ierendatn  cfle.Ego  vcrd  vt  contra  fcntiam.cx  co  tnoueor,  quod  fc-ntetia  ift* 
fi  vcra  cft  totum  ms  vctus  de  collatiombus,  pcruertlt,  nihilq;  iatn  fupcrcrit 
quod  Iratcr  emancipatus  pcflit  aut  debcat  conferrefratri  in  potcftate  rctcn- 
to,cut  tamcn  procuJdubio  iacit  iniuriaiii,cuiii  (ucccdcndo  patri  iurc  prxto- 
lio  pctitabonorutn  pollcflioncliuc  contra  tabulas  (iuc  cx  capitc  vndc  mScri 
auftxrtci  partcm  bonoruin  patcmorum  qux  omnia  ftlius  in  potcftatc  rctc- 
tus  ikircfuoalioqttin  crat  habiturus:  Cuius  iniurix  arccdx  gratia  cerrum  cft 
ab  ipfo  ctiam  prctorc  qttantumuis id  agcntc  vt  cmancip.it  15  fauerct  induCru 
^ffc  iuscollatioms  tattorc  liberorum  in  potcffatc  rctcntorum,  nc  ijs  captio- 
lum  cllct  bcnciktum  Sc  iniuriofinn,quod  cmancipatis  tribut  rctur.iciqtie  v- 
nutn  prxcipuc  in  hoc  cdtCio  dc  collauonibtis  prxtorcm  antc  ocidos  habuif- 
ic  nc  qua  fius  hcrcdibus  ficrct  iniuria  pcr  emanctpatos  l.i.in  prtnctp.tjr  f.to- 
net.t.fi filiw.io.etr p*{f.D  dttoUnt.l.\.D.de  eoUmi.dot.  Adcd  vt  collationem 
iicri  aut  falictn  dc  lacicnda  ea  caucri  iiccciTe  elfct  priufquiin  fucccdcrc  emi- 
cipatui  poifct,  quafi  nd  nili  utb  ca  condicione  vocato  illo  ad  bonoru polTcf- 
i  1  i  ji  r.li*4.i\:V-dc  iendin.e*H[.dat.l.h  m*tiiut.\±.C.de  cilU: .<yiu  lo- 
<o  vt  hoc  obitcr  moncamus,  graue  fubcft  tncndum  quod  cius  legis  (cntcn 
xiam  116  titum  obfciara  vcriun  ctiain  incxplicabilem  facit  in  ilUs  vcrbi s ,  au*i 
kabmt patrit fnt mtrtit temptrt,  [ rj n 9  i Jc >i u:>  ex pu n gcda clic  crcdidit  virdo- 
iVtiiTimus  Dionyfius  Gothorrcdus  }fcdquod  tacilltmcpurgari  potcft  fipro 
q*u,  legnrmu  qn*m ,  rclata  ca  dictionead  dotcin  dc  qua  immcdtatc  fubiun- 
girur  >  dottm  nonconftrenn,  nuliaquc  intcriccla  virgula  poft  di&ione/u'-» 
temptrt ,  fcd  vnko  contcxtu  continuata  icric  orationis  ,  ttc  accificnda  ac(i 
fcripcum  ellct  quod  i apcrtius  dottm  fttmm  hakuu  f*nit frt mtttit  tem- 
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ftnmnmff*ttniiJtiii\\-,  mim  cft&alusplerifu;  locis  occuirithic  enormu 
uur  M  m  htcraro  S.aut  contra.quod  litct ain  M  vctcrc»  nJcrtptorcs  itcmq; 
ipli ctum typographi h,ic nou  j  tffinccrc  l  !ut.nt ,  vt  j  nobiyjliquo  cun- 
iccturarum  ucxirarum  1  co  tam  obfcruatu  cit.Sc J  hoc  obitcr  vt  dixi,nc  cjui 
in  toto  illo  in.d*  wto.dirticultatcui  confulto  prxicriiiic  vidcrcmur.Qua  ct- 
iam  rationc  cogitur  adJcrtdict  t  alicnum  lit  ab  iiiihtuto  tractatu  dccoliatio- 
nc  aducn  inoruin  »  altud  tiit-ndum  fubelTcia  l.dtiu  jwdrm.yt».  tu.  vbi  pro 
ftru*  lcgcndum  tRp*tut».Kr.£  cnim  quarrcbaur  apudimpcratoretn  an  io- 
tis  pcttioali(]ua  copetcrct  inuhcri  conftante  mammonioi  <]uippc  ctuus  eiat 
tota  dos^quamuis  inrcnin  clitt  m  boms  mariti  Af m*muu  juD.de  Mtr.4W.fcd 
tantum  dubtt  jb-itor  an  unulicrqua:  dotcm  habcbat  poiict  cam  pctcrc  j  ma- 
Rto  peritunaiitc  tiiairamonio,  ob  lio:  ililum  quod  cam  tiatribus  confcrrc 
cogcrctuiivt  poilct  cum  ipfis  fucCcd*. rc  patri  communi,non  alucr  autcm  vi- 
dctctur  poflc  caiu  conicrrei  quim  li  j  mirtto  eam  rcpopofcilkt*  IJuuc  dc- 
rnonitrant  apcrTe  (cquentia  ijb  n»n  um*n  t*  jnmint  *d»t'fm  mdruijHt  f*~ 
iuu  4c7>«  tjft, <^\>\b\>i  rvcgat  nu per.io  r  pcrmittcndum  cllc  rouliai,vr  hoc  pre- 
tcrtud-  tcin  auifcrMmantp,{uionoii  co  mtnus  futurutn  fit  vt fratnbua  cuo-  . 
fccrc  po(ilt,fciIicet  rwnus  accipicndo  cx  bonis  communibus.  ReJcamus  ad 
ropofiti  dtfpuutionciii.  Diocbamusiniquum  clie  adiiuta  e:n.incjpatos  ad 
icccflionetn  patcmam  cufn  frarnbus  m  potolurc  retcntisquin  iis  borufuav 
etunsa  contcrrc  co^intnr  uirjue  iarw  olim  prarton  ipfi  vifum  f»c  huiic,vn  Je  , 
ci:n<]j  tadcmboua  iHa  prouciiilfciu;  \  tx.q  ncc  hodic  aJiud  cffc  adu. tttcndum 
fi  qua  boiu  aducntma  hlius  euiaciratu*h.tbcat,iiuc  ab  ahquo  alio  quam  pa- 
trcfiucpropriislaboribus  cjquilicnuAli(H  !i:  Jiccndum  crit  ei  Liltm.co- 
ftiuitior.c  qux  dc  einancipatis  nuliomodo  ioquttur  fublatum  fuillc  totum 
ediclu.i.  dt  cojlationibus  quod  noi>  fucrat  propolituin  mii  coittraeinunci- 
patos.Dr  qno  scfitr  I.iltinianus  non  cogitauit  nc  per  fomnium  quiJrm.  Dt- 
cej  immovero  ita  ctiai»  P  jfito  lurc  vtcm.iruipatus  non  cogjtur  cotcrread- 
uentuufrjtiibusinpotciutc  rcteT>tis,ftipcrTururam  vtiliutcm  &:  ncctffiutc 
ejicti  j  ro  botfjmm  prctc.titiort.ni  colJationr.  Scd  rcfpondtbo  nc  quidcm 
pro  h*c  parre  tipcrfiiti.ra.u  Quoniamprol<  ct  tiot um  cnnrcrcnJorunctcfsi> 
ras  non  ati  aJc  c  j.ifa  irrogamr  tounopato.qu  j  quia  ctiam  hbcri  in  potcflarc 
toniiruiti  profcftitiacontt  rrc  cc.guniiir,An  no  enim  ctTctabfurdttmcniaci- , 
p.itos  libcios  melioris  clfeco Jjtioms  quam  in  potrtlate  ictcntos?  Atqui  ob- 
boc  ipfum  pi(t  rroi .iVpurauit  fjos  hercdcs  faitcm  proUcbtiac&tcrrc  qubd 
ias  cmancjpjti  aducntitu  quoqueconicrrc  coccrentur.  Lrgo  ft  pcrfuadcai^ 
prztoti  cnuncipatDS  bona  fuaaJucntma  confcrrc  no  de'r»erc,ncc  ipfc  patic- 
tur  profcciitia  iiscofcriifcr  tratrc*  retftos  in  potcitato.  Illp  auicm  induiio  , 
vtncqi*  nacipatus/wtrt    P^cflatc  irtt  nt.j  adujrntitiacotmc  dtbcat.ueq-, , 
6aKPia potcftatcicH"-us cjv^cipat'.'  bonaprotc<;titia,c6  c  u.  r.i  l:.it;  i.  bcu 
nec  c  naji.jpatu  prt  fcCtitiaccillarutu.Q^ocnimcolorc  colcrrct  profcclitu, 
o»  ar  vicfsuii <j  non  confcr  entut/Kiii  p  mcrcs  r.ouum  cdictu.n  inca  rcm  fa 
aoni  fuiiTcdc  f.  hsproKaitlisab  cn^ajuipatocotvrcndiSiqujlenolliimfiiit 
vnquai»i,ncc crit.Nam  quod hahcmUs <lictatuapranorib.3c  ab  unp.adcoq; , 
aluflm.ipfo  tot  conftitutiombus  coutu.u r.  u   .n^ti  magis obhgat  itliuiii  c- 
«uucipaium  ad  protc&itm qua  ad  c? qux  aducntuia fuut,contcreod  t:c«  rur«- 
fom non  minus  tilium  potcitatc  rctcutuquiema»i«:ipa»u  ad  c«  tlationcpro- 
futtuoiu.Std&  qnarauoiM;  voluntnoftii  cuiaoctpatuaducnittucoiiicrrev 
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,  lecndum  non  cXct  caJcm  T!  J  probabo-neque  profc-a-.tu  ertnfetT*i!fuiir 
JabcreAttnterS  cmr»uoncproicftiuorain«i!c  rhSfurum  cdiftum  pr«0- 
r  j  dccollanonib.ii  aJucntitu  hodic  no  cOnfcrantttr.  Ratio.  n.  qtu  mouen- 
,  r  .lla  ciKvt d.  omus,  4  :«j  cmiapatus  eadf  bona  adcichtiria  fibi  prsretpa» 
r-tcniurus  cflct  ctiSti  manf.iTet  in  potcrt.ite.Atou.  het  ipfaratio  etiim  pro- 
Iraitis  litcum  lubcrc  poifct,qu'uli  quid  patcr  fitioranu  donaflct  m  eadcm- 
..uc  volt.ntatc  JcccflilfcthUuspoft  mortcpatris  idipfum  prce.puu  retincret 

-'batus  confcrrc  profcftitia  fibi  a  patrcdonata  fi'nih.l.»1.ud  ...rp.cimus  nut 
intnreip.u  «Ha  tucrat  lnbimnis  lieoiaiicipan.snoph.ilTct  .'littanieii  qum 
conlcrrc  dcbcatnon  dubitatur  fiue  in  tploemacipationi.  tcmporc  fi.iepoft 
c  nancipationt  i  patre  donata  l.nt  l.vt  UbtrU.vj.infin.C.dx  tAUt.xn  cocpde- 
tct ior  clt  codicio  enuncrpati  quam  rilijtamilias.quu  vt  hio  loco  docuimu», 
patcrqui  doiut.oiwm  Itlto  emancipato  fatftamoon  rctiocauir,TK>n  kfcirco 
calilrrmo  fi.ocoprobalfc  iiitelbptti.r  ,  qnianee  fi  vol«»a«reurwreramen 
p owillct.  N6  igitur  fcmper  vcru  clt  em&t.patWi«<6j»rre  nbn  dcbere,qnic 
prccipna crant  tctcnturth  mpoteltacc mihifcm:  Antl.  veirO  idfcmjtcrcit, 
taicdu  cr.t  profcft.tu  ultcm  cj.;c  limpi»citcf  Jonata  ru^rmtliho  emlnpato 
non  obOHfam  pvtta  dotis  vcUlunationis  proptcr  nuptus  (nam  harc  eriam  i 
i,|i)tfam.conhTuiifur  i-l-v  1  M«»]conforti  nohdcbcrc  fed  pr*cipua  rettne- 
ri  'u.adoou.dcm  5c  I?  nliofam.donanfciffcm.rct.nrreiur.  At  magwm.rum 
ilh  J  eft  cj»  ijdem  noftrt  v. ,lm  &  poft  cos  Onaciin  adjcntitiS  dotfhodic  110 
c6»"etri,corrcai -v.kcci  o.nnck  quc  Jicutc(fcco!cr<da.NiM».n.cj  ad  huiuf- 
modi  dotes'adiientitias  Iiftin.innouauit.non  foKturi  circa  colhtioncm  a  hlia 
cmancip.ua  raciendam,fcJ|neq;  quantum  ad  aeauifitionem  ir»'r»erfona  fillc-/ 
famUias,  cum  i»m  olim  haius  cllct  vt  non  roliiAs  rmaramilia<  quimVrrrran-  ' 
ctpati  dotemaducotiuam  habcrc  poflTct,  Nccad«»fhtiamdunt»«t3T,fedtjuod 
nacis  cftet.am  prOie;  tu.am.dutiimoJo  nonftlif  ipfi  («d  marHo  ncmme  h- 
i.  c  tradit.o  hda  proponeretur  /.  tPSfx>»iw  rMmtttpkHt.iyD.f^ml.trtifc. 
HoMi.oV.niicquircbarur.nor.  qutdcm  vt  v»l*Wtdc^arii»rac*»tjlia!fkrtifi«  ' 
i>cre«raiKtmic^ciuudot ;(    umiiiodortafciq^alrbatfi  aliuti  nihil  cWh- 
rcrtfcd  ne per  riliifaiii.  patri  acquiicretur,  quo  poftea  fiue  ignoritc  fiue  in- 
uiro  ik>  potuiife*  ta rcs  donatihJie-peruenirtJ  aif  miritu  "$*'f  *i*  9-  f  *  D. 
At  »»r.W«/.Iii  quo  vbo  hlc  p»tte  faTcov  ius  houum  faC^u  eflc  i  «(Finijno.nec 
Jiod.c  rcq.  iri  vt  cTttrancus  qui  volct  donarc  iiliarfam.in  caufamdotis.tradat 
inariiopotirtsquiinnliB  cum  (ithodiertliafkmtliajcapatnon  tantdmac- 
lUiftmle  libt  J"tis  vt  olim.fcJ  etiam- actipieda:  tradirionis  ex  catlfrdotis,  rj, 
Jim  noiifuit.  Cum  igitur  iamoliri)  pcr.rquc  acfiodicnlrafatnilinidducmi- 
aasdotii  dpa*  clftt,quxf.Vcur  Jut  tll*  IuitinianiKJonltihiriones  qttanhri  v- 
na  tcctt  hliosfa.capaC«  aequlreridoruin  fibi  aditftitiofwm,  aktTa  prohrbuit 
uc  »d coiUri-mem  aducmrtiotmn  vrgtjhtur,l!lud  q-JCKjtw induxtflo  videbu- 
.  ur  v  emanc.nata  (ilia  dotcn»  adttenf ititm  cOfcnre  non  cogatur  quath  ol.rtl  * 
haudditb.c  co'nhTcba«Rurfum  hoc  admiflo  quod  negari  hon  poteft  vt  do- 
tcm  quantturKUl  a  hicntitiam  filiaemancipau  contcrrc  dcbcat ,  cdm  tamen 
Josctumrflirumil.as  adc,  (j.ipjtre  ipfodatapToprinmciuspatTimemtum 
..icahir  l^.j.fetvirS.  D.dt  mwA.intmm.  i*.D.i#  rth£.&fiimpt.fimtr.  qnid 
pourit ctfcadiictiiiu.il  .V  tdeo  vt  itadiefcm  acqtiKib.le  cx  iuftiniani  coftttu- 
ionil»us,quoJii6  Jcbi.a;e6!mt  ab  cmarkipatnMaceo  vulgatQquidfi  illud 
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Ycrbum.fcd  tuvcn  non  co  muini  vciuir,  lceci  corrcdorfos  iuris  vctcris  ta- 
mf  t):'*  hoc  ipibodioif  (int  mim  q  ua cfle  aJalios  JafttJ  ttu  Ismikl  cvte.lt- 
das  vH)^.t.ftKttutm.iy.C.dttt{i.l.pwtpimw.,i.iif  C.denpptX.  Atqui  neya- 
ri  non  potcA  quinlcx  Iuflinij  n  quc  adticnciriumm  collatione pronibct  in- 
tcr  Itberos in  potcftarc conftkutoSynoILidm  coua itt,ftU  cttam hitis  vttcris 
ccrtcrioria  fi  ad  cmancip.it. .<  pr-tn!i.i:-.ir  t.i-j;  &  mKTpretiJ  ipliomnci  fa- 
tentur.  Quid  erpocatif.r  rtlc  pvtctUcut  ad  cr.  anciparos  cam  piotrahcrc  dc- 
beamusr  AJicct./i  ad  rrrsaapdittt  pTttr*h4tHT,cy\u  li  Jc  rilijsfamilias  folis  ac- 
cipiatur  dt  qutb.  Iblii  Uxutltur,  nona  quiJcm  erit  confittutfai  fej  DOU  itiris 
vctcris  ccrrcctv.Tia,quia  nulla  lc<  cft  int  .toi-.irc  vitcrcq  .r  in  fili.jrutnfam. 
pcrlonts  qoicquam  ftatucrit  dc  a.lttcntittjscr.idcrcu.liv,  liuc quu.l  non  alio- 
rum  adttcntitiomm  capaces  ctfcnt  ti!i|tj:ui!ijs  qua-n  Jwtts  &  proptcrmip- 
rias  don.itionis,de  uutbus  lultiniani  c.iiifticutto  intdlqii.vr  Jiximus,  n6po- 
tcft :  ftttcquoJ  non  mii  Jcprultctittjs  confcrendis  lilij fatuilias tencrcntur, 
iiuc  intcr  fc  foli  fucccJcrcnt.litte cum  emancipatis ,  Qu amquam  hic  poftc- 
aior ratiopcndctexpriorc.Uco  namq;Jt  fulisprofcttiitjsafiljofatnilias  co- 
fercnjis  cauttim  erat,qu6d  idurnritiarum capacd no  clfcnt  lilijfamiliascx- 
tra  caufj  ji  dotis  vcl  proptcr  ntiptias  tlunaticws,vt  proindc  nul!i,s  polftt  lo- 
cus  cflc  qucftioni  an  cnnlcrn  dcbcTcnt^qua:  non  porcrit  acquiii.Pritiscnirn 
erat  vt  powni  acquiri,qua:ti  vt  Jtbcrcnt  confcrri.  Na'ii  quod  aJ  Jotcm  vcl 
propter  noptias  doiiationemattintbar  JiHicf.urs cral  diccrccur  dotcmvel 
df.itationcmproptcr nuptiasprolcctttiam  conicne  tiliaiamilias  cut»crctiir, 
cilm  ca  dos  propntim  cifct  tiiix  jutriinonuim  etiam  viuo  pjtrc,  vt  Jtxunus, 
qnim  cur  aJucntittam  cofcrrc  ROH  dcberct.q-.-.e  IKC  in  bunis  patris  clfct  ncc 
ex  bonis  patns.  luftintanus  vcro  fhtin  atqic  induxit  vt  iilijfainiliis  qura- 
rumcumqucaJ-icntitiorum  capaccs  ctftnt,  lo^um  .iptruicqu*£Koni  jntva 
rnauditar,  An  coicrri  ca  oportcrct.  De  qtia  proin Jc  ntiiil  in  vtra:;iLis  parte.n 
potcrat,conftitucrc  qnoj  non  clfct  nouum.fcJ  oihil  quoquc  quod  iuris  vc- . 
tcris  c.Trcctorium  cifct.  Qpod  cum  ita  fit,  non  abs  rc  q;.is  mirctur  quam- 
cbrcm  fuciit  DCCcflana  conftitutio  lultiniani  aJ  prohibt-ntlan>  aJucntitio- 
rnm  collati  incm ,  cdtn  nulla  le^ccabtiim  clTctvt  coll.tttonem  tllamfttrio- 
poncrct.  A n  non  enim  fuis  erat  tiltjsU'  i  lus  ne  conlcrrc  coyerentur,  quod 
fa.ti  cftlnt  capaccs  aJucntittontm  acquircnJorum ,  ncc  vlla  luris  conftito- 
ti^nc  jJ  collationcm  vrgcri  nolfcnt)  Lttamcn  fuiffc  ncctiTariam  Ulam  con- ' 
ftitutioncm  apcrtv  fcribit  Iumntanus  illis  vi.tb'n,ri*ctftrntm  duximnt  ttn- 
fitiuttem  t.«,iM  uii  'Mtnt  libtrarumfettmm btt  tddtrt.  Et  in  finc  lcgis,ii4  & 
»htu  rei  f*d  minmipvtrttbtu  dtjHirunt*rpr»p^>M  itheris  wantrt  tenfttnm, 
nc  pofEmtts  Jubitarcantc  illam  Itiftint  ini  conftitutionem  non  idcm  obfcr- 
uatnm  fuiflc.  Ac  fmc  itacft.li  ca  Iuftini.ini  conftitutio  npn  clTct,non  errarct 
inco  iuJicio  qui  diccrct  aducntitiatamctli  BlijtGuniltM  acqt>irnitur,contie- 
rcndatamcncfrc,  qtioniamcaufaacquifitionis  nihil  cotnmunc  habttcom 
canfacollationis  ,  nifiqModcoIIatioprarfnpponitacqtuiitioncm  ,  Tantum 
abcftvtacquifitioexduJatcollationcm.  Ciitnquolim  rcsqna:  filijsiami- 
has  donabantur  .tcquircrcntur  patribus  ita  vt  dcfuntto  pitrc  intcr  libcros 
communcs  repcrircnntr  ficut^:  cctcrercs  hcrc^itanar,  Ncn  crat  fatii  lufti- 
manoaJpcrucrtcnJumius  vctus.id  cftaJ jmpcd.inJain  non  folumacqui- 
firioncnMn  patriscommoJum  ,  fcJ  ctiam  communionctn  bonorum  iftoru 
imex  UbcTos poft  mojtem  patris , jfcciltc  fuiosfauiuias  capacti  huius acqui- 
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fitionif  tCtiam  inuitopatrc,  nifiillud quoqvic  addidillctne  conlcrrccoge- 
rcntur etia  r.fi  fucccdcrc  patn  vtllcnt-  Alioquipotuilicnt  fratrcs  cartcri  qui 
iduenuua  bona  fibi  nulla  quxfiuilTcnt ,  obijccre  tratnbus  qui  non  conten- 
uaducntitijspaternaquoque  adpc:ercnt  dcbcrc  illos  vel  abfhncrc  a  bonis 
patrts  cui  aducntma  fua  acquiri  noluilTcnt,  vel  fua  cciain  contcrie,  Excmplo 
.  mancipatorum  41"  bcct  omnia  pofllnt  libi  acquircrc,  fi  quando  tamcn  po- 
ftca  cum  cetens  frarribus  in  poteltate  rctcntis  fucccdcrc  volunt  fua  illa  om- 
r.icontc-nccoguntur.  Tanioqucii  agis  filijfainilias  ifii  quddnunita  fuiu. 
(sCkt  acqutlitionui  capaccs  q»  adoon.i  aducntitia  vt  in  ijs  oinnino  cxtinctunt 
fit  ius  patrisicui  adliuc  faiuuui  clfc  Iiilhn.noiuit,  non  modo  vfuii.fructu  (cd 
ctiain  ius  legitiinxadininiftrationis.  Quo  vtroqi  rcfpcctu  naturalen  buiuf- 
modibonorum  pfillcflloncin  &  pcncs  patrc  quandiu  viuitrcuiancrc  ncccf- 
fc  d\.i.n1t<H.*l>:tr.M.inprin.l.p^jJif.ir).D.dt  dtf.pc/f.St  comortuo  111  bcre- 
dicatc  icpcrin,<iat|  rcs  tulta  p.>tclt  piebcrc  caufam  pctcndar  collati..<nis  non 
quide  iurcactioimquc  ncc  ad  colla  iuiic  pcteuda  iicccftana  clt ,  fcd  pcr  via 
cxccpt  onisJV  rctctioms.cotra  fratrcs  aductiuoru  proprictatc  hab4;cs  a*  pic, 
tcrca  patri  fucccdcre  volctcs.Qjcmadinoduc  diucrfo  naturalis  illapoifciiio 
picuqjprodcltad  reuncdas  Iiik  vllo  vcro  titulo  casrcs  prccipu-is.quc/alio- 
qui  defcdu tituli  prfcipiif  rctincri  non  poficnt  jp  umc  inuko  Jtffii-iltuv  ctl 
vt  in  fftatdtLPtptmm. \\.f*'*. e>cifc.\c<^,  ad  impcdienda  finccothcucioiie 
collationc  valuifict  ill.i  r.itio  qua moucttir  l.]ftui.cppcculiu  calhcTcquia  pa- 
tn  116  acquiritur,ncc  cofcrarur.N.i  rtfpodcri  potiuflttpru  fiatnb.c>JiJUvjnc; 
vrgetib.aiii  clfc  ration t  boiiuru  caftrcnfiu  jliaaductr.ioru,  N6  in  co  foluin 
quod  bona  caftrcnfij  plcno  iurc  func  lilij.nihilq;  cx  i)s  ad  patrc  pcitincune 
quidc  vfusCruciuSjScd  111  illo  ct:a,qu6dniult£c6lhtutioncs  in  ca  rcm  factx 
hicrutvt  pcculiu  caftreTc  pre^ipuuctkt,ncqic6fcrrctur<i'.  l.i.f.ntt  tnflrtnft 
X).de  coUn.  htntr.  i.t  quibut  coiifiitiitionibus  non  leuc  argumcntum  fuini 
poffct  pro  induccndacouafihosfa.quoq-,  aducntitiorucollatic.nc.Na  fi  to- 
(litutionib.illis «pu  fuit  ad  hoc  vt  pcculiu  cill. £  ifc  vcl  quafi  caihcnfc  prx- 
cipuu  rcttneri  poifct.ncc  futhcicbat  <p  cx  alijs  coihtutionib.filiusum.tn  pc- 
culio cai.tcli  pro  patrcfam.habcrctur/.a.  D.  deSQ.  Mttetd.  cur diccicmus 
hliosfani.q  uuiv  tactos  alulhn.capaccs  aducntitioru*hoc  ipfo  taincn  ius  ha- 
bcrc  prccip ja  ca  rctincndi ,  ncc  cogcndos  confcrrc  fi  nulia  in  hanc  rciu  kx 
«.tfct  ?  Au  furic  p!us  iuris  potcrant  naberc filijum.  in  bonis  aducntitijs  poft 
piiorcmluitui.coufiitutioncm  in^./.cdm  oportct,  antc  poitcrtorc'  qux  cx- 
tat  iu  d.Lvlt.C.eUcell*:.  quim  liabcrciuolnn  ratione  caltrcnfis  peculij  antc 
confiitutioncs  illas  dc  qmbtis  in  d.$.ncct<i/lrenfetQupdft  nccciljria  fuit  Icx 
Itilhuiam  ad  cximendos  filiosramil.  nc  aducntitia  bona  coiicrrc  cogcrcnrur» 
quanto  magis  necclfaria  clTct  aJia  ,  qua:  ldcm  bencficium  tribucrct  cmanci- 
patis)N.iru  cotra  cinancipatos  illaratio  niouebqua:  filijsfain.  obijci  non  po. 
tcrat.quod  fiicccdcndo  taciaot  iniuriam  iratribus  in  potcftate  rctetis,  quain 
fcmpcr  diximus  potifituum  rahoncm  olim  fuiiTc  inouccdc  collauoms.  Cui 
li  aiiam  addcrc  volcs  ,  que  poftcrioribus  impcratonbus  placuit,  quod  inter 
libcros  ouin.-s  xqualitas  fcruanda  fit,  tanto  magis  diccadum  crit,ctiam  ho- 
dic  aducntitia  confcrri  oportcrc.  Ea  namq;  rationc  vfi  funtimpcratorcs  ad 
ampliaada  iura  collatinnis.vtficra  illa  pIcrifq;Qfibus,q^uib.  antcanon  fic- 
bat.nonad  illam  rcltringciiJam.Vnum  illud  dilotdum  {upcrcft.qiwd  Bart. 
C|t<r6."i;  "inncs  tcfclht,qund  obijciiiritCxPapiniino  in  d.l.enmdmtb.  $.idi 
'a? Apn>.D  pttftc$t.noa  cogi  cuianctpatmn  conlcrrc  iUa  que  poffct  prxcipua 
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Iwinereefhmfi  in  potcftatemanfilfct.Inde  namq;  iitfcruntnultamab  cn;2- 
cipato  ticri  iniur: am  ciiu  fi>ccctlit,tamctft nihil cx atitttntiriis  confctre  vclir, 
CjiianJoqwiJcm  ctiamls  non  f:tiilaciT.ancip.tri:s,prccipu:uamcn  carctinerct 
poft  luftin.conftitutior.c  *»  d.l.tiun  tpttiti.  A  t  i.iru  dixi  pi riculofim.  fajfiii- 
OuceiTerationen  fi  tam  gcncralitcric  iiidtfhutU  accipiatur.Inoccufio  fanfc 
caftrcnfi  vera  c{k,d.f.idrmP*p$».vx  oucmadinodum  bonacaftrcnfia  Rliusca- 
naiJiasprccif  111  rctincrc  poiiit.tta  ti  rnulromwii  cn.incip.itus  pofstt.ctLian- 
Uis  verum  fit  coiiftitutioncs  quz  r!c  pcculio  caurcntl  lacutX  funt  Jc  cmanci- 
patislibcrisinrclligi  non  potuiiTcquia  ftlionimfamilus  *it  pcculiu  habcre 
.hon  cmsncipat.Tunutametfi  pofiim  ctiam  habcrc  bcna c  a  ft  r  cn  fia  G militcs 
»  clic  vclfuttlc  proponar.n.r.Curnon  ergo  It-ftin.conitmitio  quzaduentitio- 

.  rum  eoOariotiCkl  lilijstainilnspiohi;..t3'ieuianc:patoscxtcnd.ttur.'Rcfpo- 
dco,«lirfci'ciitixrati«ii!cin  intcr  pcculiu  caftrcnfe  tV  lifiN  ntirium  illa  cilecjvji 
iain  attigirous,qubd  pccutium  caftrcfc  plctlo  ijrc  cft  !ihj  nuJIa  vcro  ex  partc 
patris.Adticntitium  vero  lucr  qt>atum  aJ  ^prirtatc  (ii  filtj,  tamin  quantum 
ad  vfuinfruttum  efi  patris,  idcoq;  non  p^.tcft  ncpart.rj  jtn  emanctpatus  q.ii 
aduentiti.i  fibi  acqtufiuit,  fcnfent  comotliim  cx  cm.mctpationc  qui  aducnti- 
ticrum  plcnam  habrit  jpprictatcm  q.ii  i)6  h.ibutifct  ni.i  dcdu^to  vfufrudu 
fi  emanctpatus  non  fuiii.t.F.t  confcnucntcr  facit  iniuriam  cmancipatus  fratri 
bus  in  fa.iiilia  rctcnris  cu  n  panern  fuccefsionts  patcrnz  i:s  a:  ffcrt,  ncccon- 
fcrtaducntiria.quotum  vfusfritcti  s  p.nri  acqnilitus  fmlfct  tV  quorutn  frutfti- 
hnsnunc  aufta  rcperirctut  kcrctlitai  patn<,fi  manfiiTct  tiliusmpoteftatc.I- 
g-turnopotcltbona  cfTcconft-cutio  arcculiocalircnliadadiicntitiu:i.,aft- 
Iiufamilias  aJ  cmancipat  .s.Atqiic  hxc  rattt,  tanti  momenti  vifa  eft  Bart.  & 
fcquacibus,  vt  cor;i'i>r  fatcri  o igcndum  cmancipatum  c.nfcrrc  faitc  fruuas 
aduentitiorti.Scd  ctiiu  hccaj^nofcant  vd  inu  ti  d  ffctcinia  quz  cft  inict  bo- 
nacafticnlij&  aducittiti.vacinttrfilicslatTiih.ij  &  cu  icipatos.cur  audcnt  ad 
rmanciparcs  protrahcrc  conftirittionc  Iuftin.dc  filijsfamilias  duutaxat  locu- 
tairrSi  iiiiin  pr  rt  ahe  la  cft  qmdni  intlifrincte*  protrahetur.id  cft.non  fcj  a- 
rata  caufa  (rnciiitiiii  a  cauG  ^ppnctatis ,  ciim  lcx  quz  de  fili.sUn.iltas  lata  cft 
fndiflin  nCgCt  tencrr  cos  id  CollaiionrmAN 6nC  ifta  n.ua  Jo  dicaiJa  cft 
cii  pcttustpiam  cxtcnfio  rcgi5,cumtx  lulti^ct.nfiitutk.ncqi  z  Je  liliutami- 
lias  tarttlm  &  qui  icinJiftinctc  lcq-tituroccafinncm  fjniunt  mterprctes  id- 
ipfum  coftititendi  in  emacipatis,  fcd  cQ  noua  diftin^iit;nc?Agunt  iginirlm- 
pcratorcs  du.n  pu  ant  fc-agcre  mtcrprcUs.VO  agunt  fane  lutctoniultos  bo- 
nos,cutti  ftcturt  vt  ca  ^cm  rcs  .liucrio  mrc  ccfcatur.  id  cft  vt  bcni  que  iilius 
zmancip."tus  ^b  rrtranco  q:  ffuicrtt  p!eno  iurcSt  ita  vt in  lis  pJrnam  habcat 
proprittatcm,c  nfcrenda  fint  quantu  ad  fruwtu-.  non  cr  iqumtu  adpropric- 
tatem.Ncc  cr.im  tl jz  res  coniidcrari  p<  (Tunt  in  eo  fundo  cuius  ptcnam  pro- 
prictatem  habcatfilius  einancipatus  nvda  fcilicet  proprictas  &  vfiisfructus, 
fcd  vna  tannim  res  eftquzob  cam  caufam  vnonominc  appcllatur ,  &  vel 
funduj,  velproprietasiimplicitcr,  autciiam  f.  voles  plcna  proprienu  ap- 
pellatnr.Quamquam  pequc  adicftio  hzc  ncceiTaria  t-ft.  Proprictatcm  eniin 
fimpticiterctim  dicimusplenamintrlligimuseftquc  ncceiTariamfjetar.tum 
athcctio  alrqua,cum  t  J  proprietate  iignificarc  vt  lumuj^quzfit  ab  Ysiifructu 
feparata.  Tunc.n.nndam  proprietatem  dicerc  dcbrmuj,  art  quod  Wem  eft, 
proprictate  dctraAo  vfufrts. :  .\.!{>  *U;.\^:T>.dt  h  j  hanc  obcauia 

refpondet  Modcftinus/i  quis  altj  fundu  alij  ciufdcm  fundi  vfitmfriittfi  legaf- 

'    wcrit»  tii6iaijcoanimo,vtlegatartusiuriui  non  oiis noda proprietatcm,  aJiu, 
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vcrb  tocius  fundi  vliimfructiim  iubcrer,  tucuru  umcnvtintcr  cos  cauu fj u- 
ttuutn communicartdcbcar  inuito  ctiam  tclutorctQiipd  rcfp6fumctfi  pic- 
rifq;  mirum  &  Juru  vidctur  mihi  ume  no  viJcrur.Na  licct  in  ccftatoris  po- 
rclutc  fit  taccrc  vt  vnus  cx  lcgaurnsno  liabcatjnifi  hjJj  propr  ictatc.r.,  alius 
vcro  totum  lubcat  ciufdcm  tunJi  vfumtrudtum,  Non  xque  tamcn  m  ipiius 
arbitno  &  potcltatccft  taccrc  vt  fundt  appcllationc  plcna  proprictas  no  fi- 
gniticctur ,  non  tnagis  quam  li  cjndclabrum  diccrcc  vt  vciicm  figQificarct. 
Kcrum  liquidcm  voc  bula  unmutabilu  func  l.^.de  legat.t.Sc  ad  quid  nomi- 
na  ntft  vt  vniquiq,  rc  iuo  nominccxprimant.vt  proSeruio  cotra  Tubcronc 
Cclfus  (Llpuut  in/.  Labet.^.^.Strmm.D.deftipeutil.legtt.iAdi.n',  no  cx  opi- 
niomb.iinguiorum  lcd  cx  cu.nunt  \iu  noinma  cxjudirt  Jcb*crc.Cutn  igitur 
caufj  fru  .tuum  non  p >fiir  j  pr.ipneutc  lcparari  mli  pcr  vfusiruCtus  cjpnfli- 
cutionc  queiplj  nihil  nili  fcparjtto  ctt  tiucJuum  apropncutcnuJ;i  rcmanc- 
tc,vonlcqucs  cll  vt  ciim  aliquis  tuiulus  cmicipato  acquintiir,nondiix  rcs  ci 
acqiurjturJcilicctnuJapropriitjs  &  prxccrca  vl~.islruiftus,fc.i  vni  tantu  rcs 
tJ  cli  fundus  quia  nuijj  p':tclt  ucii  jut  intclligi  kparjtm  vfiistriicius  a  pro- 
pricutc  in  vnacadcmq;  pcrlom.  cu  nctiio  ict  K.a-  vlumtriu  iu  itabcrc po/iir 
l.v:if'Mi.f.D./ivfn*f'.petdi.  caq; n.Jlrorum  intcrprctum  Jifl.n  tio  rijicuu> 
lit  m  vfun.fructum  caufjlcm  &:  tormalcm  vt  a  nobisalio  loco  conttaintcr- 
prctcs  difpuucum  eft.Qund  h  rcs  illa  qu$  t>Icno  iure  ctnacip.itu  acqujritur, 
viu  clt.St  indijiduj,illudctia  ii  planc  conlcqucns  tit.vt  Jiucr Ib  iurc  ccnfcri 
non  dcbc3t,/.«S  y«i.it.«*/i.l).</f  r/ir^.Atquiccnfcretiir  Jiucrfi  i  urc.fi  co- 
tcrri  Jcberct  qujntumaJ  truCtus.ncn  ctiainquantuni  aJ  pr  ipii^tatem  cum 
pccfruclus  ilh  jIiuJ  iint  quam  pjrs  intcgrali*  cV  elfciKialispIciix  propricta- 
cu.Naiu  li  ipfc  quoq;  vfustriictiis  a  proprtcurc  lcpjf atns  qui  in  lurc  taotum 
non  in  partcconliflit  l.M4miu.(>6.\.pennl.de  ieg4t.i.l.fidre«.-ro.f.fire».\). 
de fideiujf.  in  qtnbufJ jui  umrn  pjrs  Jomini)  cflc  Jicitur ,  /.  4,.>un(}.l.fi T itu 
/y>.r7i«.t;.#.i.l).«r<t/"/'«ic7.iK'ripcqLiiJc  i.oluniituinrci  continct  d.l.Mt,- 
Mi4e.(>6.$.pt»uh.l.(~nmfil<Hi.-(>.i.  diminut.eid.tu.de l**4t,  x.  Qituuo  inagis 
iructus  pcrccpn  ab  coqut  plcno  nirc  dommus  iuit,plcn amq;  propricutciu 
habuiuccnfcn  Jcbcntpjis  ipfius  plcnxpropricuns  /Lrgocun  dicunr  in- 
tcrprcas  t.ucTis  bonor.Jtii  aJucntitiorut.i  jbcmancipito  confcrcnJos  cflc, 
propriccjtemscroiion  itcm,non  foltlin  Jioiduut  rem  lui  natura  inJundua» 
lcJ  ctuin  puynantucV  contraJictoria  loquuntur,  Acli  Jtccicc  aducciria  ifU 
cotcrri  &  no  cotcri  i.Cotcruuir.n.ciliii  pr  .pnt tas  cotcrtur,  Non  cofenintur 
v«.io  cum  pn^prictasiiuvijnocoiitcrtur.ScJ  &  taciunt  quo J  abfurJius  cft  vt 
ciuancipatus  q.icm  nolunt  contcrrc  nudim  proprieutc;ntcximjtur  a  ncceC 
licaic  contcrcudi  id  tantiuu  quod  non  habct.N'ud  imm.pcoprictatcin  ncquc 
lubct  ncquc  hjbutt  vnquam,lcdcantum  plcnam  cii.n  ai>  ca  proprictatc  nfl- 
qiiain  fucrit vfusiruatis  fcuaratus.Ergo  ncccllccft.vt  vd  plcna.u  propricta- 
tcmconlcratquam  folam  )ubct,vcl  nihil.At  nccipli  intcrprcc^s  ncgant  ab- 
furduui  forc  fi  Jiccrctttr  nihil  cum conicrrc  dcbcrc  quia  li  ui  potcftatc  man. 
liflct.paccrcorum  bonorum  vfurufruttuin  habuilfct.l-accamur  crgo  vcl  in- 
utti  oportcc  plcnioi  propricuccm  ab  cmancipato  contercndaiu  clic-.In  coq; 
dctcriosiscondiciontscirccniancipatos  quini  filiosfim.Sicutc  cotrariofunt 
tncliorts  tn  co  quod  aducnutiorum  plcnaui  propruutcm  lubcnt  ctiam  vi- 
uo  patrc  quani  tiit)  m  tauulu  rc:cnn  nC  habent  nili  nuJaju»Vt  ho<  comino, 
«ium  cu  incomuiodo  compcnfctur,prxfcnun  cumncq;  inuici  fucccdant  pa- 
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rtntib.  nccproinde  inuiti  ad  coD.itione:n  vrgeitur  ■  fed  co  rjntut»  c;fu  quo 
«crn*  rucccHionif  partcm  iir  aurferre  vclint  qui  ex  iurij ciwlis  rjtit  r»c  f  >- 
i  ujccedcre  dcbcrcnr.(iinr  rct  n3  ptrui  fine  habct  iniurti.  Ncc  mincs  ho . 
die ejui  olim,  umcrft  honic  vcnm  fit  cmiciparos  fuccedere  iurc  ciuili  cum 
luecedft  ex  luftin.conll it.  i|  futs cmancipatos cii.TCju.ijit  in aruft  fbcccdcrt.it 
/V  «m.xii.d*  her^i  imtfl<.vtn%trm.<\\.\\k  non  idcirco  luftu!it  luftin.  cdicTu  prar- 
roris  de collationib.ncc  quiccjuicirca  collationcs  immutauit  mli  ad  caid  iu« 
ampliidumpoNusqiu-ii  rcfhingrndum.  Dcniq;rcminct  incorreCtum  iu* 
vctusdecolfiriopib.nill  quatcnus  nouis  liuc  lultin.  liucaliorum  Imp.con- 
fbrutionib.  eorrtvltum  8c  immurarum  repcritur.  Iti  ncs  rrac-ratum  hunc  to- 
rumdecplljttonib.  longe  li-crquam  %h  intcrpretrb.  rtoAnslitlcanrcquia» 
nbus  (iue  rcccntionb.huarfq-,  explrcar  s  fir,his  trib.Dteidrbus  abfoluitnus. 


ANTONII  FABRI IC 

D  Ii    ERRORIBVS    P  R  A  G  M  A- 

T  I  C  O  R  V  M    E  T  INTEBPRE- 
,    T  v  M    1  v  R.  i  s. 

d;e  c  a  s  x  l  1 1 1. 

F.RROR    P  R  1  M  V  S. 

1)(  dcHMtttne  ctn.fd*n*rti/  j  pttre  mflmmfdntititsetHstti. 

0 'if  t  t M V  ?  ia  ftiperioribiit,donationciii  cJufa  mor- 
Ii5  tuincruoquccumrcitriditionc  p*  rficitur,  doobut 
modisricripi  fTc.  Vnoitci  vi  Jominiiirri  rciTrratict  nif 
fcrajrtr  in  d.iflatarium ,  ij.  jniuis  rcuncab'i':tiT ,  i.!<~rt, 
Vific-o^ngJlvc!  ccjnujk-fccrt  .li nutjiluui,  vr!  mu- 
r.irc  vr.lonrjrcn  fni  fi  kj  dnncrur  mciiisca.ift  vrnuWo 
Cafu  rc-.occrur,  donand:  cjufj  magts  cnofscfl  quam 
m.  rttt  Catffj  d.  natio  vt  fcripturn  cft  vclpotius  fcr*- 
bendtiihml.vf-i  it*  dtnAtur.if.  n.de  m»rt.c4ki.ditt*t.tunn.l.*"<rt».  \C.l.tjui 
mtni$.iQ.*tr  t.fi%stu%.\t).ttd.  ]  Altcro  ita  vt  dommitfin  non  prius  tunsfcn- 
tttriQdkmitt«rum,criia  r.  donawrdcccifcr:*  \\  jidi.fi  tubt.y  i.iU.<udu»te. ' 
jetfa.Ty.dfdtntt.inr.vtr.i+iycr.  \b\  d  cttur  iTnuri.jncs  intcr  viruiii&  un- 
rcm  ficcrirnprnbn:  r  lint  fi  innr  viuoj  tailipr  p«jnatur,tjmt.n  merrts  taula 
fa^WvifletctJiiin  v.  j.'  rcmpus  cxc .in  it  don Jtionis  cucrims,  qeo  vir'3.  vxof 
etTtdrfinirnr.  r  ij-;..  !cr  apuis  aicotnnu  J.iri  vidct;:i  jdpuOrcniuiri 
hoceemrt donatit rtrn  ci..i*J  •ii^rn-.  c.x  q.nb.  don  iniuiri  n- [Ltiii:  ttaof- '. 
fciirur,  rtrT.nitwnfie.ucipttr.ilaclTcjuafiiiunyalcit  jfinotiociuath vlritk  . 
v;formc&rrcuieritc«  n.tntc  vrd  >mirtlomVu  cani  ftatini  triiistcrVtt^vitci 
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SRtmoiS  m:cr  coiugesmoitis  taufa  doiutiojicJ  tu  vt  cum  vir  vxori  dona- 
' ' ■•  .1:  '.'ti.  uulitrjiic:c.ii  (utun  Jomtnij  ammo.fola  dominijtrhfnti  •  im- 
i  :ii  rtur»atn6  ctuduiuuoquomtnus  taJcfccut.i  raonc  fufl  crfcciu  f.ru^ 
turvt  \  lp.explicat  in  Lfedmttrtm,  ij.rtd.  quiaoisd    .,!.. tr anfltttio  luicr. 
eoittges  jptiibita  cft  q  cxcaufadonarionisfiat  lcd  no  <  i>  doiiatio.  Htncdu- 
bitjJt  ratio  116  jpbabilis  tatu  fcd  ctii  pcrclcgix.  An  filtot  patcr  morris  cauta 
di  marc  poflu:  Qupniqua  n6  rcpcrio  quequam  cx  pragtnaticis  aut  interprc- 
tib.noflns  adeoliuciubtilem  fiuc  impcntuiu  qui  dc  hocdubitct.  Quib.ni- 
pcpcrluasu  cit  inortis  c.iufa  Jonationcs  cjpi  ad  inftar  lcgatorii  l.M ttttlltu. 
tf.LtUnd.ij.        mtrt.cAuf.dtn.l.vtt.( ,t»d.  Adco  vt  00  hoc  ipsu  putct  do- 
nauoncs  intra  viuos  a  paritil).  m  lili.isf.coluus  m<  rte  c6rinnan,<j,  ca  ratto. 
«s  iiat  vt  lurc  legatoru  capi  vidcantur.Ncc.n  Jubii  cft,quin  valcat  lcgatu  ff 
patcr  hlio  fuo  nuamuis  in  potcftatc  coftituto  rdiqucrit ,  quia  cms  ubTigatio 
incipit  ab hcrcdc  &  co  tcporc  quo  ia  fublatu  fit  vinculumf  atr ic^  potcftatis /. 
ktr.^a.D.dt  *^ig.&  «kflw-.Lgo  vcro  aufim  ducr  c  donarioncs  mortis  cauk 
collaras  ipjtrih.ihli')sr.n6inagts  valerc,  quim  fcjiur  viuos  rftint.Quapi m 
tcntchtiaiii  mc  illud  mouct.quod  tam  ca  q  niortts  caufa.quam  6  iorer  viuos 
fitdoiutto  non  111(1  altcrutrocxduob.modis  per{atittjr,  ttjrtmOiierumiriJoi 
aut  IrJpulaticnc.  Atqulpcun^cxhjs  modisticn  ;     nstcr  \  atic "iA  filruiu. 
Ergo  prorfus  nullo.  lam.n.coftat  iter  omncs  no  polTc  tiliumf.  a  patrc  ftipu- 
lan.  Obiuntc  nimirum  patria poteftatc  quz  alioq  lpcrtiflimc  vtolaretur  /. 
I>»p-lo.D.*dSC>Trtb.  I  r.idirionem  ve.-o  j  p»re  tacTajn  cxcaufa  donatto- 
nts  accipct c  filius  116  po:,quu tamctlj  traditio lit  ucTi  incn  no  iurix  !  ccf-7-} . 
vlt.  D.dtcHTd<.fmnt[.i\u  ahtcr  umcn  vatcrc  pot  ad  pcrficicndant  dotutionc, 
quam  fi  obligctur  pater,  qui  tradidit,  vt-ycl  donauorwmi  rcuocarc  n6  pofsit, 
quodcontm-crct  FacTadonationc  inte^viuoshvalcrct.vel  faltcm  rcuocare 
illam  dcbeat,&-  dominium  condiccre  quod  aniifiiTct  per  donationcm  tradi- 
tinnc perfccTain,vt cotingit qtiotics  facta eftmortis catifa donatio  quat  va- 
luit.  Qua1nquj.11.cx  pocnitentu  rcuocjri  quajjdocunqv potcft  donatio facta 
niottiSv.iul.i,non  idio  tatncn  vindicatio  locum  habcre potcft  , quar dornino 
folacopctcrct  fcd  codiclio  Lfi  fiiiof  vy,d.L<}utmnttt.yi.LfHt  fl^rri  Jj.  T>M 
mm.c4uf.d(>'i*!.Kca\o  autcm  dixcrit  duminiiim  quod  p.itns  tucru  trasfern 
in  filiuin  pci  tra.litioncn» ,  vt  i'atcrdanationci)ircuocanscgcrcpoisitcon- 
dictionc  non  viJicationc.Nam  &;  iuspatria;  potcftatis  hoc  iinpcdit,nec  mi- 
niisindonationccaufa  morus,quaui  tnterviuos  Lfitt  rmicfp^u.ty.f.dtdt 
rtst.  Qubd  h  rcpliccs  nihil  rrohibcrc  quin.tutdonatio  cauia  tnorti»  cV  qui  - 
dcm  vtiuttr  tatnctii  cx  cadominiuin  non  ftatim  transtcratur.  Victelkcft? 
donarumfitcTnicntcvtnoninh  monwo  donatorc  dominium  in  donata- 
rium  tranfirct.qucmadmoduni  mitio  capiti*  prefjtifurnus  ex/.a.D.rf*  mtrt. 
tsuf.dttittt.l.fed  inttnm.ii.D.dtd*n4t.m.virr&vx*r.  Idcaquc  donationcs 
caufamortis  inter  coniuges  ita  t%itas  valcrc  quatjion  valercnt  fi  donatso 
«ufamortis  ficri  &  intclligi  fincdoininij  traniiatione  non  poflct  tLMftdim~ 
teru», Dicam  vcrum  quidcai  hoc  «iTc.  Scd  tamcn  non  co magis  potTe  ficri  vt 
valcat  donatio  cauf-imortis  j  patrc  jnfiliumf.collara,qnia  tvim  quoquc  cum 
fic  donatio  fit,  vtcx  cadominium  non  transfcratur,  traditioncm  utncn  ha-. 
Aenus  valercncccflcefl  vtcxeanon  folumtranflatio  fiat  poiTclsionij  ssa- 
turalu, q  uam  vtique  fatcor  non  minus  tt  ansfcrri  ex  donationc  £icta  per  pa- 
uctn qaairWx ca  qusc iicTa fit tnter  vixuru  & vxorern  Li.$ji vii  vxtri.  D.W/ • 
.    .  neomt: 
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dcquir.ptf.l.j.f.vlt.D.pr» htr.  icdcti*mobIigMioa&quaeon?r.:hi?:'r,cuiua 
potcftatc  fiat  vtmortuofaltcindonaioredo  i  iniu  cx  catradwoneiatn  anta 
t j  transferri  pofutftvullo  iri  cam  rcm  intcracnicntcauiilio  iui  n.  Id  catm 
eftquoddioi  foictnonrtfeappcllandam  donationcm  nifi  perquam  domr . 
ntum  troruifcrjtur  tc!  j<3u  vel  habitu  vt loquirur  Caftrcnf.  ad  Lin  ndibnr.^ 
f.vtt.tx  tli*  ttxin.D.dt denni.  Quzprarcipua  difrcrcntia eft  intcr  legata  Oc 
donationcs  caufa  mortis.  Lcgatacnim ,  cjuia  in  iis  nullatraditio  intcrucnit 
neccflari6iiidigentpotcfbtclcgisdttoJccimabu!arjin  vt  pofsint  conrir- 
mari,  &  ub  i  Jdicuntur  tncipere  ab  hercdc  d.l.beredii*'ittum.  D  nationcs 
vcro  caufa  mortts  nulla  indigcnt  conftnnationc  !cgis,  quoniarn  abinitia 
ilcnt.ncc  incipiunt  ab  hcreJe  donatorrs  fcd  adonatorc.quia  donator  iUe  k 
pfc  fuitqui  rradiJit ,  qtuq;  pcrtraJrttoncm  tllatn  dotninium  tranflulit  fiue 
Katim  trjflatum  iJlud  volucntliuc  in  iduntu.n  tempUi,  quo  mou  ipfiui 
donatoris  infccuta  eflct,  Idquc  cft  quodfolcmu*  diaeredonitioiiescauu 
Tnorrit  licctproximcacccJant  ad  n»turamlcgacorum,umcnacccJcrc  ctiaia 
adcauuiH  donationum  intcr  vuioij&earumnabcrcquarJam  infignia  vt lo- 
quiturlviliinian.ti)  f.i.  fnflit.de  dtn*t.  cinaieilltidclt,  quodinterduin  va- 
lentctiam  non  adita  bercditatc  ,  nimirum  fi  Jominium  itatun  tranfli- 
tum  frt  in  donataritnn  licct  rcuoc:b;Utcr  vt  diccinus  Detnd.  4;.  in  Er~ 
nr.+.t.  tf  4.  [qutJ  cnim  p^rcf'  inrr:if!  d.  i-.itarr  rufj  nir.itis.aii  donato- 
:  is  hcrcditas  aditj  fit ,  cUu;  iam  habcat  rcm  fibi  traditam  a  donatore  ,  Sc  iam 
acquifiramfufficiatq;  iiiorrtcincflcinfccutairidonatoris  vt  fpcs  rcJhibcnJi 
prorfus  fit  cxrinfta  d.i.ntn  vidttnr.i)i.l.Set*.jl3..f.vti.D.dt  mtrr.c*uf.den*i.] 
item\juod  non  potftint  ficri  abfcnti  fed pr.cfcnti  tantu  11  Itnter  mtnu.ti.t*. 
vtnccdopationrs  iiitcr  viuos  nifi  lit  qui  rcm  fcrat  cV  tradat  nominc  abfcn- 
tudortatoris,  vc!  ntliiam  pcncs  donatarium.ftt  rcs  donauvt  nulLi  fitopui 
traditionc  t.*bfenti.io,D.d*  dtnnt.  quia  cumadpcrftcicndamdonationcni 
fiucinterviuosfidemortis  caufancccffc  (it  intcrucnirc  vcJ  fttpulat-oncm 
Vcftraiitioncmccrtumcfl  ncq;  abfentcrn  ftipidari  pollc  ncq.  abfcnti  ricri 
•  Jitioncm  nifi  pcr  imcrpofitam  pcrfonam  f.i.  D.tde  verb^blig.l.^.D.dt 
darutt. Rprfum  quodqui  acctrfat  tcftamcnwm  Sc  fuprcma  iudicia  dcfunitj 
non  idcoair.ittit  Jonatioucs  fibi  fa&as  tiuc  iiitcr  viuos  fiue  mortis  ciufa  nec 
(:  tcfiafrcnrum  ruptum  fit  aut  pronuricittrom  fjlfum /.m^ji.Djl»  tnejf.tr- 
(fnm./.fefl  !tg*ii.  5 .$  f ni  mtrtit  c*u(a.D.de  bu  <jtt*  vi indign.nnff.r.  Prattcrca 
filiusta:ii.morrii  cattfa  Jouarc  patrcconfcnticntcpotcft  l.tnm  u.  xt.f.i.D. 
it  mtrt.cnuf.dtnni.Qux  omnia  diffinulia  ftint  in  lcgatis  quzquia  sncipiunt 
abhcrcdc  non  alitcrpoffuntvalerc  quam  fi  adna  fit  hcrcdius  ex  tcftainen- 
to  quirjid  nen;  hlfum  ncq;  inomciofutn alitrrvc  ruptum  aut  icfciffum  fit,ncc 
Icgatarij  prarfcntiam  rcquirunt ,  Jt  cumnon  poilint  Jarilcgatanifi  Lnte- 
ftainentononmagis  potcft  filiuiiamilijs  lcgaTcqui.n  tcftari  ctiam  patic 
confcnticritc  d. !.  um.iy§.i.l.fm  inptttflntt.CD.  <>tu  tefi.fnttr.pef.  Scd  Se 
mortis  cauifadonatiointcrdtim  ipfo  iurc  rcuocatur.  Vtpuu  li  d^natum  tibi 
fit abaliquo  mortis  caufa  non  fub  ca  condicione  ,  fi  cx  ea  intinniutc  dcccf- 
faitfcd  cogiutionc  mortis  ctim  fr  cx  ta  infirmitate  m(,ritur(J  putarctdo- 
njhbrnbn  sutfcr  donatunrs,poftcj  rcro  is  coujlucnt  ,So!ici  i  il  co.ialcfci- 
tia  tacir vr  cfcnatts  ifta  tpfo  itircrcuocau  intt^lligatiir , quauis  nuHa  in  dona- 
tQl^plubctur  muutio  vbluwtis  /.  qn\ prtct» .%.%n  fin.l.Mtrtnitsnfu.Kd  ji  it 
cw.\).D.dt  mtrt.t  »%r.dtn*t.\.n<sn  cmnh.  19.  DJLtreb.tndn.  IrgJtum  »er« 
'  111  t) 
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q,ui  non  conftrinatur  nili  monentc  tcftatore  nonquam  powft  ipfo  iiafRR- 
tlocai i  licct  facilc  pofsic  adimi  ttt.tt(Jt  »dm.Ug*u  Adde  quoirocKtJ  tcauta 
«Ltutiu  fc.npcr  capitur  ab  alio  quani  ab  hcrcde  cu  capiatur  ab  ipfo  ooiafta- 
rc.riiin  quoq;  ciim  aliena  rcs  donata  cft  quam  donaurins  vfnccpcrii.NaroiX 
!,oc  caiii  non  tain  al>  co  cuuis  rc>  fuit  cam  ccpiltt  vidctur  dona_tar>jjs;qpa.  ab 
co  cj'.;i  domn  Jo  pnitii.it  occaiioncm  vfucapioms  d.lqmi  sbtf)i.i<.T>.dt  4»«- 
tduf.mtn.M  Icgatum  nanquatu  cipuur  niOab  hcrcJc.quia  ncc  alius  quihc- 
tcs  ipfconctari  Icgai ,>  potcft.Dcmq-jcquodad  rcm  noftram  &  mftitatSdt- 
fpui  jtu.nc,n  nugis  ntriiuct.rctiocata  Jonattonc  caufa  ttwrti»  4<HiWrius«C: 
nciur  ctiJictiont  laltcm  p  jifcfuon»  dlo  ttia  cafu  qu<>  non  incrit  danumu 
Hjiiflitiiin  cx  doiutionc.quiattaditionutjuc.  ab  mitio  valuit  <  ffc&us  rcuo- 
candus  cft  rcuocau  donationc.ncc  potcft  hcrt.yc  donator  habcat  vindicano- 
ncm  ctiamfi  tcscxtct»ntft  tflin  iurcciuili  dorutioilnpeditur  l.fifpifmt  ^  vU- 
D.de  dtti.tnt.vtT.<t-vxcr.utna.l.<?»t  mmu.tp.D.dt  mtrt.t  ^f.don.ix^unui 
viri;  non  pii»  ccftatm»  cOdnionc  ttncri  cti  cscanfa  le^ati.ncqvdaminui  neq:- 
S<  lILfsio  transf.tt..i  tcibtoic  po(sitvtcgcatc6.1ivtiioi:c,quia  ncclcgJtii  va- 
lctyj  Lotirinctur  &  crn.clu  habeat  viuo  tcftat->rc.Qjias  omncs  lcgacvruro  & 
«cdunJttonuincaufamoitis  ditrcrcntiai  idc'oa'ti:li.nt  ?,vt  apparcatdcinaiio- 
ucm  ca.ifa  inorti^ qiiotii  s  valct  induccrc  obligaiioncni  aliquatu  «  Pirtc  do- 
natoris  tV:  in  iptins  pcrfotu  (iuc  pcr  ftipulationcm  ftat  fiuc  pcr  traditiopetn, 
f\  fnic  traJitio  ita  facU  ftt,vt  donnniu  in  donauiiuua  ftattm  uamfetalurfiuc 
«a  vt  non  uili  fccitu  moitc  .ioitatoris.  Ex  hot  cnitn  Jplo  diffvrcnttatilizo- 
«liicsproficjfiuir.uT.i  alt*  liq.if  famvuialcs  fanc.funtplcrxijuc.  &.  taoiul- 
tx,vt  m>n  Jjjbitc::.  qiitacjiiiidutii  gencraliter  fcriptii  elli»  f.tUttJL  yj.HJit. 
dt  w»ri.r<ii»/i»»*.n-.orti4caufa  doiutioncs  gencrditcr  lcgjtjs  conroantas.ii 
quodcuiiq»  iuris  tft  m  legatn  tJ  &  in  mortis  caufadoiaauorribus  C0c£cciy 
Jum,TrilK>nuno aJfctiDcnduin  lit  rcfpicicnti  ad  Iuftin.  conftiuitu-ncm  tn 
Ai.v&.t?.*o.potiusq>  ain  Vlp.Scrtptci.tt  Vlp.inlcgis  Iulia:  3t  1'apix  intcrptc 
tationc  vt  mlcripriolrgndenu.nltrjt  candc  ution£eflc  Icgatoiu  cV  donauo 
nutn  caufa  inonu,quodcV  P.mJ,..s  jJ  tanJtii;  kgttn  fcrtpiiiaj»  l.t*f  fidtuim. 
>J-  Ae  /cf.j.sbi  ait  J.'  fidcico  .  iltoui  &:  uaorrji  cjufj  dotutipnc  lcgati  appcl- 
latioiic  contincn  ftiluct  qo.uitum  ad  lcgctn  iuliam  &  Papia  cju*  dc  owncu 
lccatis  titinn  locutatacilc  ttaiularctur>MJj6  uaaccipcrctut;  vtctiaadndcitO' 
iinlfauioi:i'fcii  cu.fa  ilonjtioncs  pcrtinct.injc.vcio  cjpta  occalionc  Txibo- 
nianus  fpccialcinliircconfulti  fcntentia  fccit  gci)CTaIcro,vt  tnorc  fiao  eamac 
comodarct  adiuftm.conflitionC  m  d.  \  /1.4.  a  Jifcrtt  cautuni  cft,vt  donatio 
caufa  tnortis  omncs  cffcctt  s  fortiatur,  ouus.vliiun  habc^ntltbcraiitatcs  necj, 
rx  cjuacuncj;  paitt  abftmitiscs  ctlc  m-c  li^Jtur.  Qnjii.uij,  idv  Iultiii.cadcni 
coflitutioncin  rtfcrcns  in  d.§.i.]uft.dr  d*«j.^u^erxtdic5ionc/crrnGaufii5 
i)lasomnino  ncgarcaut  difsiinntnx  Jiffcrcntias  cp  1  ti  multariupcrfuntiti' 
tci  donaiionc caufa  mortis  cW  Icgatu, quas li inuitus  quowillcagnoftcre cc- 
:rcdat  ab  Vlp.ciiius  ifl  d.l.tHkd,  agnuas  nonfuiflcPQuodij  doi.1- 
tiu  tatifamortisivtad  mflitutaindifputationcm  tcdcautus,  quou>odocoscp 
fa<5ta  fit,non  aliter  pccclt  valcre  qiia.n  fi  obligatio  aliquajnducatur  intcrdo. 
natorem  cV  dbnataruun  [nam&condiiftioqua  tcnctur  donatanus  poftrc- 
•cjpta  lonattoncm  prxfupponit  aliqu4 ubiigationan  prxcc Jcuti,  vt  & alia 
quarlibct  actio  l.fi  ■jmu.^.m  qipqtttSD.dt  tbv  Cr  ntlioa.  hcct  non  Hat  dona- 
t  io  vt  'donatarius  objigctur  donnturidcd  vt  donator  donatario,qucHnodo  ac- 
c:pi6dacft  LAnjt.ii.D.de dtntt.'^  t^rius  toil^ucns  »i:,vt  nullomodovalcic 
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(Jonatiu  a  patrcjn  61jiimfara.coUit«,cjuoniiin  obligari  patcr  ftliofam.  ciui- 
luaqujin  ntiiloq;  cafu  poteft d.Ump.co.  D.  *d  SQ.  TrtbtUd.nt  cun» 
\de /i*r/.Neq;  vllus  fanc  lurii  locus  ctt  qu»  valcrc dicar.No  tam^AC* 
uariuleuaS'  mortc  patns  qui  06  muuucrit  volunutcm  lic&fpe- 
|  confirmauo  nulla  intcrucncrit,quonu  &  donatio  intcr  viuos  que  noo 
magis  valct  quatn  donatiocaufa  mottu  hoc  modo  contirmaretur  t.4*futt*~ 
mtt puu pMttnttt.  1  (.  Q.dt  dcrtir.tnt.vn.  &  vxtr. ctfi cam  lcgera  non  nifi  de 
donatiomb.intcr  viuosloqiii  cxeo  intci]i^iniuv,quod  nonalitet  illas  mor- 
te  conormariaut  etiaiu  rctrotralu  patiturt  quam  tt  fucrint  infinuarar  cum  le- 
gttimam  fiimmam  cxcedunt.Inlinuatio  fiquidcm  in  donationib.caufa  mor- 
tu  ncccnaria  non  cft  cx  alia  ciufdcui  Iufiin.ronilitut.iji  d.l.vlt.  C.  dt  dtnt. 
$*»f.m*rt.  Scd  tamcn  cilmm  n  a  Iuftin.  illud  noui  fit  lnduau  f»d  iim  iadc 
■b antiquofiurc  rcpctitum  vt  patru  mortcac  fi!r.Tioconfiimctnr  uVjnatta 
vt  fuo  loco  jpbaunnus.no  cgcmus  iUa Iuil.c6itit.1d  lioc  vt  motut  csufa  do- 
natio  pcr  patrem  tiliof.facta  mortc  parns  corirmctur.Ncc  proindc  boni  efl 
c6fccutio,(i  q»i>  d.cat  luthn.  conlht.dc  coiinnad-s pircnru  mortc  donatio- 
ntb.ad  donationes  caufa  mottis  no  pcttincrc.  l.rgo  cas  r.o^orirm-ri  mortc. 
Potius.  n.c  cotrario  diccndu  &  infcrcn Jfi  clTct  eoririnari  eas  tnorrc  quonii 
adillas  no  pcrtinctca  coftitutio  quippc  quc;  no  tam  lit  dccofiniiaJis  nuiuf- 
modi  donauomb.quam  dc  no  conrmid.s,  cum  tacta  iit  ad  rcfhingcndu  ius 
iftaru donationu  potuls  quam  ad  ampludu.  Qiianquam  nihtl  caufie  ctTert» 
deo  cur  no  ctu  ad  mortis  caufa  donationcs  a  patrc  m  riihimf.coll  aus  ea con- 
ftituuo  pcrtincat  cum  gencralitcr  ioquatur  dc  dor.auonib.  quas  parentes  in 
^croscuiMfcui];fcxusipotcftatcfuac61ti(utosc6:cTfit,ai!t^  t  aliapcribnS 


fe  donationcs  caufa  mortis  tiliofa.  a  patrc  faJtas.  Nec  quod  mtimiandx  nc ■ 
iunt  adrcm  facit.Hocn.ius  nouum  clt  a  Iultin.confut.m  d./.v h.Cdt  dcaat. 
£4»f.mn.  cuius  veiba  oftcndttntaliud  rcfpondcndum  forc  (i  ca  lcx  non  cf- 
fct  antc  qui  comparabatur  donationcs  caula  mortis  donauomb.intcr  vi  os 
non  icgatis  ctiam  quod  ad  hoc  vt  iniinuati  cas oportcrct.  Iuftm,  vcro  cuu 
voluit  non  cfle  m  iis  nccclfariainfinuauonc.id  fccit  quo  magis  non  quomt- 
ntis  valcrct.  Non  i^itur  cx  ca  conftttutionc  fumi  arjgunicntfi  poteft  ad  pro- 
bjnduiii dotutioncm  caula  mortis  a parrc  in  iiliumt.  coUatam  mortts  p.itris 
tninimc  connrmari.Diccs.qnid  igitur  intcrcft  quancrc  an  huiufmodt  dona- 
ttones  valcant  nccnc  li  mortc  patxis  confirmannir^Na  &  ^  intcr  ahos  Hnr.r, 
quamuis  ab  initio  valcat  non  prius  Umc  pcrfcobt  (unt,  quam  conrirmnat 
fucrintniortcfccuudonatorisd.^.i.dJ.n*n  vtdttnr.^i.D.dt  me  t.tttuf.d*- 
jiaj.Lt  hoc  fuic  cftquod  mtcrprctcs  omncs  tctcllcnt,  vt  quarilionc  hic  non 
niagm  momcnti  eflc  putaucnnt.Sed  animadueitcrc  dcbucrunt.lmnto  vcro 
pcrmultfi  intcrcflc  an  ab  mitio  valcat  donatio  caufa  mortis  an  non  valcar,  li- 
cct  vtroq.cafu  non  pnus  abfol.itc  pcrfccta  cV  contimuta  vidcn  poflit ,  qua 
donatot  dcccjfcrit : quia ciim  ab  tnttio  valuittactaq;  clt  pcr  uaJitioncii>:  de 
hac.n.uon  loquimur  non  de  lUa  quz  faCta  lir  pct  lt ipulationc  ]  li  poftca  fc  - 
quatur  quandocunq;  mots  donatoris,dominiu  tpfo  lurc  acqicnturdonati- 
rio  ex  udbntnnortis ,  ncc  aliovllo  facto  lunlvc  auxilioopus  cll  ad  indu- 
cendam  dominij  trjj<fiationc.  VnJcelt  quod  tn  noftiscaula  donationib.it 
ipfum  moras  tcpus  lnlpicicnJu  cii,ii  qwtur  an  don.nanus  Ctpen  p. ifitt  Un 
trurtu4X.tod.tu.dt  Mtrt,(<htf.de»«i.At  cum  donatio  l  on  val j  it  ab-imtto  ne- 


ft64     ANT.  l^ABRl  DE  ERROR.  PRAGM 

.que  traditio  licct  confirmctur  mottc  patris  ciufdcinq;  donarori 
tamen  dominium  rci  donaraacquiritur  filio  ftatim  &  ipfoiu 
tcm  patris,  fcd  pcrinde  ncceffarium  eft  filio  auxilium  &  officiu 
milia:  eicifcunda?  acfi  donatio  intcr  viuos  facta  cffct  vt  domini 
cruc  pcr  traditioncm  acquiri  potuit.nc  quidem  fccuta  patris  m 
<lo  potui (lcl  fi  donatio  ab  initio  valuilTct ,  neq;  rurfum  pcr  fol 
mortcin>quomodo  fi  lcgatum  filio  fuin*ct,fi  donatio  ab  initto  i 
lurfuin  pcr  folam  donatoris  morte,quomodo  fi  lcgatum  filio  l 
pci  arbitri  adiudicationem  acquiratur » fccundum  ca  quae  in  p 
dixi.nus  vxl.fili*cuttu.i%.C.fam.crc$fc.r*rl.t»mp4ttr.jj.$.p*t, 
Ittat.  z.  Decuiusfcntentia  quoniam  pcrclcganseft  &  adfcn 
contiimationem  accommodatifliiTrx  (cparatjm  dinTeTamus. 

ERROR  SECVNDVS. 
De  fenttntta  cr  ch  fitone  l.cnm  pater.jj.§fattr pluribm  a 

A  t  f.  *  plurib.fiiushcrcdib.  inftitutismoricscl 
cuftodisc  caufa  maiori  natu  i\\  x  tr  adidcrat ,  &  pra* 
cidcm  hliae  qui  prarfcns  ciat  rcs  quas  fub  cura  fus 
gnare  iuflerat.  Quaercbarur  apud  Papin.  an  dona 
ftani  collata,  an  cominune  tiliorum  omnium  ncgotium  gcftu 
tur.In  quo  illuditatim  occurrit,quodmirerc,quamam  potuci 
bitandi.praefcrtim  quedigna  fit  elcgantiaPap.cur  non  dicfidi 
nc  jicttfi  ncgotiu  hcrcdum  oranium  inftituturu,cum  pater  n 
c*nta  daucs  &  annulu  huic  fili^maiori  natu  tradidsfTc  jppont 
tam apcrtum  quam  hoc  viderc,  cxclauiu &  annuli  traditiom 
tantuni  cauft  iacta  fit ,  mhil  minus  quam  donandi  animfi  &  i 
duci  ?  Aut  quonam  colorc  filu  pctuifct  apud  arbitrum  fam.c 
djcari  resillas  prxcipuas  nifi  tonqua  fibi  donatas  ,&  apatrc  ti 
quod  claucs  &  annulum  eitradidiuct?  Clauiu  ilquidcm  rradi 
rcrum  traditione  cft,quar  in  eo  loco  luu  cuius  claucs  traditae ! 
n+.D.dt  contr.tmpt.l.uf.penult.D.dt  aeguir.pojf.l.qua  rationt 
D.dt  acautr.rer.domia.§,tttm  fi  quxs  J njiit.de  rtr.d$utfS\cut  5c 
mcntoru  pro  traditionccft  carum  rerum  cma:  inftrumcntis  < 
C.dt  donat.Ob  idqj nimirum  filiacontcndcbat  in  iisrefr».  pc 
fuain  clTe  dcbcre  officio  arbitri  tamii.ercifc.non  minus  quan 
tcr  tradidilllt,quo  cafu  minus  dubitari  potuiffct  qui  tradmo» 
fct  donatio,quam  necefleoh  n  crat  pcriici  anttraditionc  lut 

2uantumut$rcsipfaspatcrtradfdiflct,  nonco  magistamen 
cbuilTet,  finon  nifi  cuftodiae  caufa  tradcrcfc  dixifler,  ciim 
non  modb  diuerfafcd  ctiamcontraria.  Tradcre  quid  anim 
Tradcrecuftodiarcaufa  ,  Noalioqui  diccndum  irt,Deponet 
k  quajn  donare.  Itaque  vt  hinc  cxordiar  puto  verba  illa 
aianmn  \cgunu\:,cuJiodta  caufa,m  textum  irrcpfifTe  cx  gloft 
cuius ,  non  malc  anitnaduertentis  in  ca  fpccie  patris  volunta 
(cvt  claucs  hakcret  filia  cuftodiar  gratia  potiusquam  ex  ca 
Quod  &  Papiaianum  feniuae  duSUaadum  non  cft ,  cum  i 
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hxad  dudie  pro  filia  rcfpondiflct rcs  omncs  illas  qux  ad  caufam  clamum  per 
tincbant,  &  q?fas  hbcrtus  cidcra  aflignareiuiluscratprarcipuas  /pli  adiudi- 
rioportcrctanquara  tacta  pcr  patrcm  donationc »  inuttlitcr  quidc»  ab  ini- 
tioifcd  tamcn  poftea  mortc  conrirmata  fiuc  intcr  viuos  fiuc  caufa  mortis  fa- 
<5ta  cam  interprctarcmur.  Scd  crror  in  co  fuit  quod  illa  intcrprctatio  textui 
infcrta  cft.Et  ad  latiti  fpccicm  piopofiram  rclau»  quar  tamcrcferri  debucrat 
tanuim ad  mcnte  Papini.ini.Nam  dc  hoc  folo  que/ebatur  apud  Papinianuin. 
An  claucs  iftx  traditar  clfcnt  caufa  cuftodiz  an  donationis.Qucmadmodunt 
cnim  fi  conftitiflct  traditas  fuirtc cuftodix  tantum  graria nullallubitandi  ra- 
tiocratquin  comunc  libcroru  ommumncgotium  gcftu  cflcinteliigcietur. 
Ita  c  contrario  ti  apparuiilct  donandi  animo  facta  dauium  traditioncm ,  du- 
bitari  no  potuiftct,  quindonatio  illactiam  inualida.mortc  tamen  patnsco- 
firmnta  oliiciu  arbitn  induccrc,iuftaqt  facicndz  adiudicationiicaufamprx- 
bcrc  dcbuiifct.In  dubio  autcm  cxilrniiauit  Papinianus  comune  Iibcroru  no- 
gotiumgcrerc  patrcm  voluiflc  potiiis  quam  vni  fihz  rcs  illas  donare ,  id  eft 
cuftodix  potius  quam  donationis  gratia  factani  intcrpretanda  clauium  tra- 
diuoncm.  Siuc  qudd  in  dubio  fcmpcrca  fie  fauorabilior  iiucrprctatio  ,  qux 
intcr  libcros  inducitxqualitatem./.t///.£,.row»»wrt.  vtrtw^  tudtc.i.vt  ItberU. 
n.l.tllud  10  $.1. f«#4/.Suic  qjod  prxccdcnte  comuni  inftitutione  libc- 
roru  pcr  qua  n  patcr  voluntatcin  fuam  fatis  dcdaraucrat  quomodo  fucccde- 
rc  illos  vcIIct,non  crat  probabilc  tam  cito  cum  mutailc  voiuntatcin  vt filiaru 
natu  maiorcm  quicquam  prxcipuum  habcrc  vcllct.  Prxfcrtim  cuin  tradcn- 
darum  ci clauium  caufun  illam  habuiflct  quod  clfct  ipfa maior  natu,&  con- 
lcqucntcr  talis  cui  tutius  quam  ahj  vlli  cx  libcris,poifct  daucs  credcre  ad  rc« 
hcrcditanas.  l.vlt.  D.  de fid.inftrum.  Exco  autcm  quod  Papinianus ponit 
claucs  huic  filiz  traditas  fuiilc  non  modo  poft  taCSum  iam  tcftamentum,fcd 
ctiam  a  patrc  moricntc,  intclligimus  fi  in  ea  ipecie  traditio  illa  non  cuftodix 
caufa  fcd  donandi  antmo  facla  fuifiet,debuiflc  ccnfcri  cam  douationcm  cau- 
fa  tuortis  potius  quam  intcr  viuos.  Kon  qudd  ficri  nequcat  vt  quis  ctiam 
moricnsintcr  viuos  donaflc  vidcatur  ii  abfolutc  donaucrit  vt  in  /pccic  pc- 
rclcgantijquam  idcm  Papiniauus  tractat  in/.  Seut.41J.vlcD.de  dorutt.  c*uf. 
man.Scd  quia  ctim  poft  tcftamcntum  donatur,&  a  monentc  probabilius  cft 
mortis  caufa ,  quam  intcr  viuos  factam  donationcm  cum  ucgari  non  polsit 
quin  fafta  fit  cogitationc  mortalitttis,  quod  fufricit  vt  donatio  caufa  mortis 
fafta  cifc  exiftimctur  d.l.i.  D.eed.  Ahoqui  hoc  ipfo  quod  patcr  daucs  fili* 
tradidiiletjcipfum  ipoliaflctvtquamuis  conualciccrct ,  omnia  tamcn  bona 
fiaa  ami/iifc  inucniretur  fi  fortc  donatio  ciufmodi  in  tijium  cmancipatfi  col- 
iata  eifet  vt  valerc  pofTct,  quod  tamc  non  folum  ridiculu  clfct  vcrum  ctiam 
inhunianu.Ncq;  hoccaiulocu  habcrc  poreftquod  iacturi  folcttraditioncm 
in  dubio  prxfumi  fafti  animo  rranstcaSittdfuj  cx  l.fed  ntfi.%,tHci.%.vlt.t.pfg- 
cedJD-  de  tur.dot.  Tucn.id  obtinet  cuprxccdit  titulus  habilis  ad  dominiuni 
transfcrendu ,  vtcV  Bart.  benc  vidit.  Hic  vcrdtitulus  nullus  prxccditncque 
prxccdcrc  potuifapatrc  viucntc.Scd  ctuldominiu  rransfcrri  poffctcx  caufa 
donationis,  &dc  donandi  animoaliquid  pcr  coniccturas  pr«fumi  poflct 
capicrda  tamcn  cifct  pr.cfumptio  facla?  'donationis  cnufa  mortis  potius 
c^uain  intcr  \  iuos ,  tanquam  quz  ilt  minus  odiofa  ,  propttrca  quod  miniis 
paupcrc facit  donatorc  a  qUo rcuocari  potcft  quam  donatio  intcr  viuos  qux 
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reuocari  numqua  porcfi-.Igitur  ex  hoc  Papt.  rcfpofb  prob.uur  optime*  quod 
proximo  capite  diccbarnusdonationccaufa  mortis  apitre  collatl.in  filiuf*. 
n»  ftia£is  valerc  q-uu;  fi  inter  viuos  fach  cfllr,Alioqui  nulla fuiflct  ratio  c.:r 
nTiaqua?  donationcm  ir.crucrct  implorrirc  dcbuitfct  ofiTctu  arbitri  familix 
•  ercilcundoead  rctir.fi. fas  prJfripuas  rcs  fibi  donatas,quarufc.dominiu  faltern 
cxdic  mortis  patris  ftbi  acquitiuilTct  antc  adita  quoq;  hcrcditate  immo  CtiS 
■adita  numquam  hcrcditatc.Cum  donatio  caufa  morrisad  hoc  vtmortedo- 
'natoris  irrcuocabibtcr  confirmctur,  no  exrg.it  aditione  eoq;  diffcrat  a  lcga- 
to,  quod  &  interprctcs  nofhi  fatcntur  Ct  ftc  Lilio  Claro  li.af.fenttnt.in.$.do- 
nauo.  <}u.6.  RCS.n.donata»  &  traditx  qua^cx  inftanti  mortis  niiiTcntfiliar  ac- 
quifitx  no  magis  potuiflcnt  ipfius  ficri  pcr  adiudicationem  arbitri.Quando- 
quidem  &  lcx  &  adiudicatio  funt  duo  modi  cx  illis  fcx  modis  acquirendi 
dominij  lure  Quiritium  quos  cnumcrat  V!p.  tr.v)Jc  acauifit.rtr.  &qucd 
mcum  iam  cftno  potcft.  magisneri  mcumcodcm  dominij  gcncrc,  nec  fta- 
lius  concurratacquircndi  dominij  modus  /.  in  fallo.ii.f.ttfi  ignorant.  D.  d* 
taptiu.cjr pofihm.  Lcx  autcm  ficut  fola  ili  i  eft  cuius  poteftatc  dominium  ac- 

3uiritur  legatario,  in  cumauc  rcdta  via  tramfcrtar  a  teftatore  Ue?a:um.So. 
e  legat.iJ.a  Ttno.  6^.D.defitrt.  lta  &  cottrmatdonattoncs  caufamortisvt 
ex  iis  dominiu  transfcrri  pofTit  morto  faltem  donatore.  Inde*q;.nimirum  cft 
quod  huiufmodi  donationcs  caufa  mortis  dicuntur  capi  no  ad  inftar  vUimz 
cnii  flibctvoluntatis  fedad  inirarIcgatorum,3ddirTcrcntia  fcil.  fidcicomilT. 
cum  quib.fi  hacpartc  fimilmtdincm  habcrcnt.  non  cum  lcgatis,cuenirct  vt 
exiis  dominium  iuftum  Sc  quiriti.irium  transfcrri  non  poflctnequidc  mcr- 
tuo  donatorc,  cjuia  exfidcicommiflts  non  folum  ipfo  iurc  non  transferrur, 
fcd  wcc  fl  traditio  (Itfecuta  vtfa*piusinculcauimus  in  pnccdcntibus  ex  /•$« 
D.fi  vft.fr. petet.  Ruifum  ex  hoc  codcm  Papin.rcfponfo  elcgantilsimepro- 
batur  donationcm  caufamoitis  faftam  filiofamilras  i  patreeonfirmari  mor- 
tc  pati  is,  (kut  &  donatio  inter  viuos  qux  pcr  traditionem  facta  cflet  confit- 
marctur,  quoniatn  alioqui  non  poifct  orllcio  arbitri  famili*  crcifcunJjt 
praccipua  rctincricun  nilitl  aliudofncium  arbitriinducat»  nifi  quod  confir- 
niatapcr  patris  mortem  donatione  habcat  arbitcr  voJuntatcm  putris  apcr- 
lamquam  &  u.quidcbear,Sc  tucri. 

—i       .      .  r    -  -    —  i   1          -  -  i  ■■   i     —   -        -      l  l  a  i. 

ERROR  TERTIVS. 
Defememia &rati*ne.$.Aj**ie.6.d.l.cMmpattr.77.Jt  legat.u 

E  R  T  i  n  1  t  c.iam  hic  §.  a  1  ea  iinelligendaquardixirnus  dc 
donatione  caufa  mortis ,  £  dignus  eft  de  quo  aliquid  tlicamus. 
Adcomalei  Bartolo  citcrifque  intcrpretiD.cxplicatur.  Maruio 
debitori  fuo  rcus  ftipulandi  mandaueiatVt  Titio  cui  mortis  caufa 
dpnabat  pccunii  debitam  folueret.Cu  fcics  M^uius  mada^or^  vtta  deceflTifc 
pecunia  dcdiiTet,rcfpodit  Pap.no  elfc  libcration6  fccutaj  nec  fi  Mxuius  fol- 
uedo  no  cfTct,m  Tiuftactionc  folidt  vcl  iurc  falcidi^dada  cffe  ,  quia  monis 
caufaccpiite  non  videretur.  Diuerfum  probandum  forctjinquit,  fiMcuius 
>agnorans  doininum  vita  deccfliflc  pecuniam  etrore  Iapfus  dediflct.  Tunc 
cnirn  portio  iurc  iajcidiac  rctincrctua-.   NuSU  potuit  dici  aut  clcgantius 

aut  a- 
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jwt  apertius  apud  cos  qui  iuris  ignoritionc  hbi  rtt  fcircnr.Adcrat  in  hic  ffc- 
cieanimusdonandiTitio  moitis  c.iufa,m  eamq;  rcm  maudatum  cratMeuio 
dcbitori  vt  pcainiam  quarn  deb^baf»Ttiuj  folucrct.At  hon  iJco  faCtafucrac 
donatiocaufa  mortis,qua»  fciltcctnon  nifi  traJitione  vclftrpulationcpcrnii 
olimpotcrar.Hic.njicq;  tra'iitio,ncQ;ftipufatio  intcrucncrat,cum  ncqj  aui- 
mum  ipfum  donandi  qucm  crcditor  habucrat,fcuiific  viuo  eo  Titius  propo 
ncretur,ncq;  prefcns  fnifTc  cum  Herct  madatum  vt  ipfi  foiueretur.  Doaatio- 
nem  vcro  non  folAm  qycj  inter  vjuos  tiat,fe d  etiam  qu£  caufa  mortis*ccrtum 
cft  non  a!i j  quam  prarfcnti  ficn  p. >{fc.t.tnter  mortu.fi  *D.dc  mort.  c**f.donai. 
ouoniam  inter  abfcnres,ncq;  truJ;tio,ncq;  ftipuiatio  fitri  potcft.  Cumcrgo 
Mcnius  pott  creditoris  fui  duntaxat  mortem  Titio  foluifict ,  fcicns  ca  mortc 
reuocatum  iammandatum,non  potcrat  vidcri  Titi us  mortiscaufa  cupilfeil- 
lam  pccuniam.i.cxdonationc  caufa  mortis,quia  nulla  prorfus  donatjw  prac- 
ccperat,  nifi  forte1  quis  animum  donandi  pro  donatione  iu-Ia  vtUctaocipcre, 
cjuod  fanc  ftultum  ciTct.  Aliud.n.cft  fcmptrq;fuit  donandi  animum  hibcrc, 
aliud  vero  donare,  adco  vt  ncc  fufficcretolim  pactu  donationis  interucniiTc 
td  faciendam  donitioncm.Hocenim  Iuftin.primus  induxit  in  l.fiqitig  *rgc- 
tn.-^.Q.de  d°*At'  Erranrq;  niaxime  qui  putant  in  donationib.caufa  mortis  ia 
olim  ita  ius  fuiiTc,  vt  donatio  caufa  mortispacto  nudoficripoffctev:  i.yuod 
b^nu.\\in princ.D.dd  Arg./4/r.Nam  quod  ibi  proponitur  mortis  caula  dcbi- 
tum  pacto  remilTum,atquc  ita  nudo  pacto  tactam  donationcm  caufa  :aortts, 
habet  cam  rationcm,qu6d  illo  cafu  traditio,ncque  ntccffaria  cratyucq;  fieri 
potcrat,cilin  ea  rcs-donarcturquc  iam  cratnon  folum  in  poifcflione  ,ied  e- 
riam  in  dominio  donatarif.  Dominus  cnim  quifque  cft  eiuspccunif  quam 
alij  dcbet./.i.in  prwc.D.dc  /*^#r./<g.alioqui  necpofict  libcrarifolucnJo  cam 
pccuniam  cuius  dominium  non  habcrct.  Quarc  ucc  aliud  in  donationc inter 
viuos  fuijflr,  fi  fortcanimodonandi  intcr  viuosnudopac^o  Jebitumcrcdi- 
tor  rcmifiiTcr.  Nam  neccuaria  non  eft  traditio  quotics  donatarius  iam  penes 
fc  habct  quod  ci  donatum  vult  donator ,  fufficitquc  ad  hoc  vt  fiat  dominus 
auod  rcfciat  animum  donatoris,  &  quam  habctillc  donandi  voluntatcm. 
Labfcntu\oX>.dt  aVmi.quia  nequc  ficri  poiTet,vt donatario  trauerctui  q.iv.1 
iam  illc  pofll  Jcrct.  I.yuddam.  77.  D.  dc  ret  vindtc,  Quo  pertinere  crcditor 
tjuoi  Pauliis  fcribit ltb.ry{tnttnt.ttt.\ \dt  donat.^.x.  probationcm  traditar  vci 
non  tradiur  pofttfsionis,  non  tam  in  iurc  quam  infacto  confiftcrc,  idcoquc 
fufHccre  ad  probationem  fi  rcm  corporaliter  tcncant.  Sic  cnim  Pauli  intcr- 
prcs  ad  cum  locum  notat,fi  quis  rcm  corporalitcr  tcneat  cum  ei  donatur  hoc 
fufticere  ad  traditam  poiTtlsi  jncm.  Scd  parum  acutc.  Nonxnini  ait  Paulus 
fiiniccrc  ad  traditionem  rei  facicnda  quod  rcs  a  donatasio  iam  tcncaturcor- 
poralitcr,  quamquam  hocquoquc  vtrum  cft,  fcd  futficeread  probationem  . 
Jactc  traditionis,  i.nulla alia  prooationc  oncrandum  cffc  donatarium,  vt  o- 
ftcndaufibi  traditas  res  donatas.Hoc  ipfo  cnim  prxfumi  traJitas  a  donatorc, 
&  quidem  ex  caufa.donationis  ad  pcrhcicndam  dont.ioncm.Nifi  cx  aducrfo 
probeturcorporalcmpoffcfsionem  cxaliacaufa  addonatarium  pcrucniflc 
poft  donationcm  t i  fadlam  ltaquc  traditio  facilc  prjfumitur tacla  pcr  dona« 
torem,cum  donatarius  in  rci  donat*  poiTcVstonc  ri  peritur,  :t  ftipuLtio  noft 
itafacilcprxfumcretur,cumvcrbis  opusfit,&  quiicm  follcnnibi  s  ad  cotra-* 
hcndam  ftipulat  o  icm,  ncc  tantum  facti  fitftipulatio  vt  traditio,  fcd  ctiatn 
iuris.  t.ft  VBM.ij.f.pAflmatpeurtt.  DJtpail,  Ad  htnc  c  m»  tr«dkionis  9c. 
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ft  ipu  lat  i  oni  s dirTerentiam  videturallufilTc  Paulus  fupradido  Ioco,vt  fisniii- 
carctcomodius  clTc  donatario,qui  corporalcm  habctrci  donate^  poiTeUionc 
vt  dicat  ficta  fibi  donationcm  cHc  pcr  tradittonem  quam  vt  dtcatfa&aro  pcr 
ftipulationem^quauis  neq;  traditionem,ncque  ftipulationcin  alitcr  probarc 
pofsit,altcrutratn  vcr6  probari  rcccHc  fit.  At  no  fufticit  donatarto  ad  hoc,  vt 
pcr  triJirione.n  pcrfccta  dici  pofsit  Jonatio.quod  rcpcriatur  in  poflefslone 
rci  dcn.ux,fi  eam  poflcfsionem  na&usfueritpoftmortetndonatoris.Tradi- 
tionc.n.n.pcr  quam  pcrficiatur  don.uto  nccciTc  cft  ab  ipfo  donatorc  ficri  vcl 
ab  alio  cx  cius  voluntatc,&  conlcqucntcr  viuo  donJtorc  cuius  poft  mortein 
voluntas  nulla  c(Tc potclt.Indcquc  cft  quod  apud  Papin.  qtamuis  donatario 
traditafuifTetpccuniapcrMxuium  dcbitorcin,aJcoq;cx  madato  donatoris, 
quia  tatncn  tiadita  fucrac  poft  mortcm  donatoris,  atquc  ita  finito  iam  tnan- 
rlato  iinitaq;  pcr  mortcm  voluntate ,  non  potcratdici  lacla...  traditionc  do- 
nationan,  non  magis  quam  fi  traditio  nuuafa&a  cflet :  nihil  cnim  retertan 
nullafafta  fit,:m  vcro  tacla  (it  ab  cr>  qui  ncq;donator  hicrir>ncq;  donatoris 
habu<nit  voluntatcm.  Kcc  quod  dici  folct  uiortc  donatoi  ts  pcrnci  qua  uli- 
bct  mortts  caufa  donationcm  ad  rcni  facit.  Non.n.cius  propoiittonis  Ccofus 
illccft,vtdonatorem  mortuum  cffc  fuhS ciat,vt  donatio  catifamortisomni- 
modo  pcrfccl^  cflc  intciiigatur,ctiamfi  antca  non  valucrit,  fcd  hic  potiiis  vt 
donatio  caufa  mortis  vcilitcr  quidcm  facla  ,  nimiram  traJitionc  vcl  ftipula- 
tionc  interuenientcfcd  qu^  in  dicm  vfquc  mottis  rcuocari  potcrat,idcoquc 
ncc  pcrfccta  vidcbatnr,tuc  demum  pcrfccravidcatur,  cutn  mcrs  infccuta  cft 
.donatoris  quan  Joquidcm  cx  co  tcmporc  dcfinit  rcuocari  vnquam  potTc  l.i. 
l.nonvidetur.^i.D .de mort.cauf.donat.Cctcmiw  donationcm  caufa  mortis  fa 
ttamciTe  nccclTc  cftprius  quam  mortc  donatoris  vidcri  pofsit  pcrtc&a.Tra 
ditioncm  igitur,  vcl  ftipulationcm  pr^ccGiiTe  oportct,  cum  ncutra  interuc- 
niciuc  nulla  donatio  facta  dici  pofsit,  quantucunq;  atifucrit  anitnus  donan- 
di.  Ponit  tamen  Papin.datam  a  Mcuio  pccuniam  cum  fcirct  mandatorciam 
dcccfiiflc,  non  qualt  ob  td  tninus  rcuocatum  mandatum  vidcri  dcbeat  quod 
mandatorcm  dcccfsilTc  Mxuius  ignoraucrit,[fcmper  cnim  rcuocatur  man- 
d  uum  aut  vt  mcltits  dicam  foluitur  mortc  cinn  rcs  intcgra  cR.l.mandatH.ic. 
C.mandat.]  fcJquia  folutolicct  maudato  contingit  liberatio  dcbitori,qui 
fbtuit  bonatiJe  ignorans  finitum  eifc mandatum,fiuc  mortc finitum  fit.liue 
txprclfa  rcuotationc,ne  ahoqui  cx  iufta  fua  ignorantia  periditctur.  Adeo  vt 
non  foliim  libcrctur  fi  tuit  Jcbitor,fcd  ctiam  vtilcm  habeat  mandati  actionc 
contra  hcrcdctu  manJatoris,fi  dcbitor  ipfc  non  iah,l.inter eaufiu.xbJn prtn. 
i.fi  pracedente.fi.T).mandat.\b'\  clcgltcr  dicitur,  mandatum  quidcm  morte 
m3ndatoris  folui,fednor}actione'  mandati.Facit/./?9NM/ferii«.i8./.c«ni  anis. 
•^.S.ui.fitum  CorneUm.Si.D.dt  folut.  Porro  quo  cafu  libcratur  Meuius  pcr 
folutioncm  a  fe  fadam  Titio  poft  tnortcm  madatoris.i.cum  facta  tuit  ab  co 
folutio  prius  qtiam fcirct  mortuu  donatorc  eundemq;  mandatorcm>fatcndu 
tft  mortis  quoq;  caufa Tttiu  ccpille  vidcri,  h.c.  ab eo qui  voluit  donatam ci 
pccuma  caufa  mortis,  qtiiancc  alio  colorcpot  liberatusdict  Mguius,  cjuatn 
ctuia  vidcatur  pccuniatradiJilfcfiio  crcditori,  dcindc  crcditor  Tttto  cui  do- 
rfnbat  crufi  mortis.vt  contingit  qtiotics  cclcritatc  coniungcndaru  acttonutn 
vna  occultvUur./.j.§.^r.D.</f  don.tnt.vir.^vxor.l^ingHlaria.^.D.dereb.crei. 
acU  tradtta  tuilfct  viuo  adhuc  manJ.uore.  Nihil  fiquidercfcrt  quodadbunc 
cffcctu  an  traditio  bfta  fit  viuo  ir.adatmc  in  co  quiJc  mortuo,  fed  pruifqri 
y'<'-  ;1  "  moctuuffl 
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mortuu  efTc  fciretur.Magis  m!ru  illudcft  qctadditPapin.ii  Mxohu  fdiuedo 
no  fit  qui  fbloit  Titlo  fcies  a  mortuG  mandatotcno  idcirc6  habitnros  hcrc- 
dcs  rAndatoiis  vlla  inTitiua.ftionem  ncrj;  foliJi  ncq;  iurC  fjlcidic^proptc- 
rcaqu6J,incauit,mor?is  oufj  ccpiiTc  no  vidcatur.H.rc.n.rario  probat  quide* 
nihiTcontra  Titiu  talcidia,-  iurc  pai  poiTc,cu:n  falcidia  no  rirf?  cxlcgatis  de- 
ducatur  cc  cx  ijs  quc^  ad  inftar  lcgatorii  capuintur  id  cft  cx  donationrb.  caufa 
ii.ortis,Sed  non  probat  Titium  dc  folido  rciticucndo  non  tencri.Quidni.n. 
icneatur,cum  ii  mortis  cauia  no  acccpit  pecumam,  nullo  iurc  cam  acccpifle 
Tidcaruv?  Vcriim  ad  id  Papin.  rcfpcxit  quod  Itcct  nnl!o  iure  hanc  pccuniam 
accepcritqiiatum  ad  inanuatorcm,quia  donatio  nullafuit,  vidcrurtamen  ca 
accepiffc  a.Mxuio  cx  caufa  donjnoms ,  quia  vphabct  iuris  rcgula,Oiius  pcr 
crrorem  dari  rcpctitio  eft>cius  confulto  dati  donatio  cft  l.cuim  per  errore.tf. 
steregul.tur.Vt  proinde  ncc  vJlam  in  cum  a&ioncm  ad  repctcndu  poflit  ha- 
berc  Mcuius,ncc  pcrindc  vllam  in  cum  prarfrarc  hcrcdibus  mandatoris,qui- 
bus  vtiq;  prc^ftare  tcnet  ctur  cam  cjua  habcrct,  fi  qui  habcret,tuc  faltcm  ctim 
folucndo  non  cftct ,  ncc  alia  ratione  indcmnitati  hcrcdom  mandatoris  pro- 
fpici  poffer.  At  ncc  videtur  quic^ua  intereflc  mrjidatoris  hcrcdumuc  ipfrus, 
ouod  Maruius  Titio  folucrit  cuiii  non  ideo  tucrit  liberatus,  iiamagis*  quam 
U  nihil  foluuTct.Nifi  quod  poteft  dici  factu  cu  pauperioie  ob  hoc  ipsu  quod 
donauit.Scd  no  potcftca  rcs Jarc  a&ionc  crcdirori,ctim  nccarcuiqucdcbi- 
»ori  malc  rcs  fuasadrminiftralo  adeoq;  pcrdedo  &  donaJo  facerc  detcriorc 
condicione"  fuorucrejitotu  duuiodo  nihil  faciat  animoeorum  fundandoru 
k\.§.\  .D  .dt  fep*ra\tunU.l.  <juodAHt.6.§.fit*tlt  modo.  T).<fut  infraud.  eredu. 
vbi  aJditur  ocq*,hoc  cafu  in  folidum  tcncri  donatariu,fed  quatcnus  dutaxac 
iocuplcti.-r  faftus  efUquomoio  ctia  accipi  Jcbet  l.tgnott.<C.eod.\b\  dicitur 
contra  donat.triu  Jari  c.\  cdicto  frauJjtorio  aJtioncm  Jetractat  Cjaid6  mcn- 
rionc  (cieiuix  fcJ  non  tt.ncn  dctia^ta  mentionc  fraudis  &•  doli ,  Confeques 
autc  iit  f. :pcriorib.iJctP.ipmianus  fubijcit,Jiucrfum  probaJu  iore  fi  Maruius 
ignoras  Jjmuiu  vira  JcccffifTe  pecuniam  crrorc  lapius  dcdiflct.Tunc  emm, 
inquit,portio  iure  falcidiar  reuocaretur,Ncmpcquoniam  perfc&a  vidcrctut' 
eo  cafi  donatio  pcr  traditionc  qua  recilfet  Mcuius  tamctii  ii  tinito  nadato, 
cTrtri  ign<  ratia  Maruij  qui  ca  folutionc  libcrarctur  bonam  faceret  traditione 
atli  madarueo  temporc  adhuc  durailct.Ex  donationib.vcrb  caufa  mortisno 
niimts  quacx  Icgatis  falcidia  deduci  placet  poft  co^itutioc  Seueri,de  qua  in 
V.ft  mortu.\  (£r  l.penult.  C.adleg.fulctd.l.X.C.de  don.Cduf.rnort.  Qubd  fi  Mar 
ui j  ign< iratia  prodcifc  poifct  tat um  aJ  accjuircnda  ei  libcrationg ,  no  item  ad 
validandam  traditioni  iactam  cx  caufa  madati  quod  intei cciTcrat  ani/iio  d>  -• 
mdi  caufa  mortis,nulIa  proculdubio  cflct  ratto  propter  quam  traclari  poiTet 
dc falcidia,aut  dc  aftionc  madatoris  hcrcdib.  co  nomme  dada.Et  h*c  quulfr 
pdana  cflcnt  fi  Papin.folu  rclponfum  no  etia  Bart.cetcrorumqjad  Papinianu 
comcntarios  habcremus.  Scd  faciunt  illi  vt  longiorcs  hk  nos  cifc ncccife  fit 
ad  Papin;ani  clcgjntiam  ab  corum  infcitia  vin Jicanda  n.  Ftccant  vcro  po- 
«fumum  in  tribus.  Primu.n  in  co  quod  ponut  donatorcm  promiiiifemor- 
%\%  caufaTttio  cam  ipftm  pecunia  qna  poftea  Mauiu  ei^/Titio  folucre  iuf- 
fCrit.Nam  prartcr  id  cj>  nuflu  in  toto  $.verbU  eft ,  quod  :*Its  promtfftonis  ali- 
cjua  vcl  minimidct  itgniticatione,  C  poncrem*  pr^cetriifc  promiffion6  fc«^- 
rctur  fa»fta  fuiiTe  donationi  canfa  mortis  vtiiircr  per  ft  ipulattone  c^  vr.#  mod* 
cft  vtdiximus facicJar  donationis,  nec  proide ncseifjriaefletraditio  quiaex 
ikiob.illis  raod»  qwib,  ricbat  iioli  donatio  altcrutru  intcrucnirc  fufu&icbat: 
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^JS^SonS^i  donati.nc.  Qui4.n.cft  cofirma» 
3iSq^S«toobft«e  qunminus  diccdus  f.tTmu.  accepifle  p«£ 
3££S!  Sfi  donatio &  ab  initio  valuit  &  cx  poft  fatto  cohrmata fimf 
I"1  Tu  ouo  J  Mcuius  qui  foluit  Titio  fcics  finitu  donatori*  morttm» 
An  ,Uud  ^»2*  «a  crc JeJus  fit  Titius  pecuniS  habcre 

Aht  1  nXl  cft  quod  pro  lart.conunUc,  pofi.sne  pcr  mcJacu  qmde.  At 
W fabfi  eft ^donad,  animfi  „5  pot  vdcri  habcrc  Memus  %  folmt  o  ma 

Cuihcred.b.libcationc.quafi  accitctct  ct.a >*i\ o  precedete  madato, 
S au&dcbcrct  habcrc  »c?.6c  ncg^rfi  V^a™-"-?°'»"*° 
^k.Xulitcr  qu,  cos  libcrauit  ct  ignpratcs  du  nc  prolnbctcs ,1  t.vU.C.it 

25f LL  acccpiffc  ex  donationc  a  Meuio.fi  ob  ca  foUmone  cofccutus  eflet 
id,cj>  ex  jpmusi      r  Jon»tioiicconfcquit„r,  &  fua  amittitaaiona 

nzrd^o^T,s^^ 

Mjm,  oedsoee  feriWt  de  eo  qui  »Iicnamrc 


aMacuioipfi 
n.ortis  caufatr 


;  ^fmne  vfucapionis  preititilicc  m  4uena.yy.  — j.»--. 
Strat  al"Lc  vilc^  &  quidc  cx  caufa  donauonis  rtlfl  qu,  prudcns 

t  u  dc  ctlZ  dLUr.  Addc  cp  &  cu  Maruius  iu  foluit  Tmo  vt  a 
rts  wi  ncttu»u    n       li.orfcrrrat  iofc  Quooi ab  ns  hbcratur.Cui.r 

., 7  «aciicli  cxccptionc  li  a  crcditoi  ,s fu,  hercdib.quos  hbcramt  coucnia- 
S^Sapufolutioot  tatudc  teftituere  ncgotioru  geftoru  aa,0nej tcocrc 

poffet  qui  iolu«do  acquifiuiffe.  fib,  Ubcrauonem  Cue.iP- 

«o;fat«,,,ur.»rcseft,inutilcfuiffedona^  >       ■'  - 

<*jJ,torc4»  ncqvtraditio  tsycwncrat,ne<li  ftipulauo. 

'  •  .    I  *•  1 
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Bart.niAcurn  fcfclliflcttjuod  in  finc  refponfi  l*apin.ait,fi  Mciuus  antcquarn 
fdrct  mortaum  mandatorem  foiuiftct  Titiehiufarum  vt  pccum*  fofdtj  por- 
tioncm  iurc&cidiarrcuocari  oportcrct.  Ncc  ettim  potuit  vidcfc  cjudmoJ.; 
fieripoifcr  vtnontota  pccunfa  rcuocari  dcbce»  fi  promiuTnhaffa  nrcrccf- 
filTcr,  cum  co  cafu  duo  ifta  concurrcrent  vt  cV  mortc  m  mdatoris  reiioCaturn 
eifet  niandatumTcx  tamcn  nmi  co  ma«i?  conhimata  eiTer  donatio  qua*  nblla 
preccfliiTc  intclitgcrc  ti.r.  Ntq^diffiinui.u  B  ir.hac  vna  rationc  moueti  fe  pofl 
Accuriiunc  mterprc?ati<.n<5  noflra  quc&  ab  Accnrfioprima  cx  tribus  pro» 
«6/itafaie,.-vdnutfcre  poffir.Ar-tfctnitt  arjmiadnerterc <J  nos  ia  fupra  ncfpon- 
aimus»Mcuio  (oiciue  igrtoratcrpoft  mnrte  rnadatorts  licer  finitc;  J.im.maft- 
<darx>  permdc  tiutf  vxicvc  fidutionc  ■><!  Iibcr.mdu^lVrc  uu  acfi  viuo  aiiTiuc  rni» 
datorc  Lluiifc:,cVcoicquctct'rrat'ui>- nt  pcrfcctSViden  donatiorfi  no  minus 
«tua  fi  ante  donatons  morte  Meui*donau  a*  fuo  cred:torc  pccuniaTuio  tra- 
didiiIct.Qmd.n.refcrt  an  viuo  donatorc  traditio  facta  fit>an  lacta.cill  totetti 
gatur?Htcor  cfte  praspoflcTU  vtfiattraditiorci  donatcpoft  mnrttf  d/jiutoris 
quta  prius  etfc  vtthc  domttu  caitf.i  rnortis  quam  vt  coHirinctur  Sy'  pcrficiacur 
mortc  donatoris>  Nonittauttfihetraditionccu  fripiil.irh,  htilld  ;nttincnff, 
Babunimiru  perclegan^dubitah^i^rfto  fuit  apudPapjn-Scd  vtLtu Tiocin  ca- 
fu  qucm  tra&amus  idco  non^ffjclt  donationi  <j>  trac+rtio  qn*ms  pofc  morte 
donatorts  tatta,vtuo  tamcco  facla  intclligitnr»  proptcr  Kmorantia  manda- 
ranjbona  fidc  folucris  cx  madato  <y  finirii  ciiencfcicbaMta  fit  vt  ignoran- 
ria  maudacanj  prolirdonatano,oim  tatiat  vt  valcat  donatto  que  nlio<]ui.non 
valercaQupd  ctii  vjdcatur  obhorrercab  ca  iurijrccula  quc^  ponttur  iti  l.mt- 
yuifiimum.t  D.d* tur.rp  fttt.tgw.in  propof  to  tarftcn  non  faT>hdri  tt,i;cc  id- 
circo  tam  mirabilt\cfl  quam  credtdit  Accurfn'?  qui.tmonTit  ntft  pcTCoiihj- 
qucntias,  Principali»er  tio^iid<M«  cV  ilnmcdtaW  tgnoranri.Vivandatuiij  non 
prodeft  donacariu  fcd  mandacario  ipii  vt  liberttur,  ntc  quod  iarrV  feiricl  bo- 
na  (idc  folucrit.iterum  folucrc  compcllatur.  Eo  auc  admiflo  cum  libcratio 
illa  luTpcflitacquiri  utandatario,  quin  caiuundcm  dc  bonis  tnandatons  di- 
minutu  iir»qui  fuatn  amiltt  a<4ionc;ncc  alius  amittchd.e  aclionis  titulus  fuc- 
lit  cjttam  donation:s,pcr  cofccjucntias  ricri  ncccflccft,vt  cx  caula  donationis 
vidcatitr  Tfttr^ce[ufi>  cj»  n6'ntft  cx  tiuft  clonatiohls'  madator  .imifit.  Kihil 
autc  m  huc  noftro  frcquctrds  cO,  qua  vtmuh^  per  cofcqu^tiasitatqu^prin- 
cipalitcr  ticm  nullomodo  poifcnt  t.i.J.ftoddtctmm.J.TJ.de  nut^r.^r  eonftnf, 
tuior.L.f  fdt  y£itr.\i).D.de Wfl/».Sccfl4us  Bar.cValtoru  crror  eft  rj»  volut  tu  ca 
fu  <juo  Mxmus  folocnc Tirio  polt  mortt  ntadatoris ,  qtie  uVfitnCtu  ciic  non 
ignprabatjmorte  mandajconsciufdcmqjmandatoris  rcuocatum  qoidcm  cifc 
inandatiimicd  non  idco4'euocatam^*xtationc,ar  poti.is-coiimraram.F.tnnt. 
verC  t'i:  <j>  hy  mfubnhticr.aduarus  ActurftGdiiputat  Bart.  mortfi  dor.atoris 
non  t^nWiJccaufam  reuocandat^oani  c,.t^rn\and*  don3ttoni<;  caufa  rtfyr- 
tis,  duLM43odun)  tauicn  noclt  cjuin  ap>»d  pAptnianumniofte  tnaudatoris  (i- 
cuti  mandatu  tin»tamfuitka&  cxtinci.i6td<>natio.N6n  dico  cam  rtuocau 
C|uia  rcuucari  no  potuit  cjuc  nuquam  valuit,nccj-,vaicrc  qnc  ncc  tradifioncm 
uec  ftipulatu>nc  habuttjcd  dico  cxtin<fta,quta  cum  iu  tcpus  vfci;  mortis  do- 
natonsinco  cflct  donatio  vt  valcrepodcticciita  fcilicct  cx  madato  cradirio; 
nc^.cfij-  poifc vnqua.vakrc»ctitn  defijt traditlo cx  vohmtatc  donaroi is  fcijdi 
pr^fff  Qj  ci»cuir  cx  cjuo  infl3n  fciuit  MeuiusBeriinctu  madator<*.T\y  ctdcjct. 
.^;  savo        fi  VAiu-rffirt  vt  dit  furponitti-tliqPa  picccf^iffe  doiHuroris  prii^' 
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cniflion&  Qua  vel  vna  rationc  tato  magis  moucri  dcbuit»nc  diccrctVHipr^S 
ccfliiTc»cum  li  pr£ccflul*ct,vtiquc  fccuta  mortc  donatoris  cofirmata  elfetdo  • 
natto,eavcro  cafirmatanihil  caufarclTct,  curnon  libcratus  efletMaruius  da- 
diquc  actto  hrrcdtbus  mandatoris  ad  fakidiarportioncm  rcuocanda,  quod 
vtrumqjtamcn  Papin.negat:difttnguensan  Maruius  fcicns  dcfundtum  man- 
datorcm  folucrit  an  ignorans:  vt  intelligamus  ncccflariam  cflc  hanc  diftin- 
dioncm  non  tantum  li  quaratur  an  libcratus  fuerit  Maruius,  fed  etiatn  fi  de 
donatione  ipfa  caufa  mortis  vtrum  valcat  necne,dubitetur«In  quo  tcrtius  Sc 
prxcipuuselt  crror  Bar.exiftimantts  non  qu^rerc  dc  aJto  Papin.  uifi  an.Mc- 
uius  fit  liberat*qui  Titio  foluit,&  an  aliqua  ci  rcpctitio  copctat  nccnc.  Cum 
tamc  dc  illo  etia  5:  potiflimu  qugrerc  voluerit  &  debuctit,An  donatio  cau- 
fa  mortis  valeret,can  dcmquc  in  hac  etia  que.ftionc  adhibcrc  di(tin<5tioncm. 
'  Quid.n.aliud  cft  cj>  ait  Papin.fi  Mj uius  foluctit  fciens  dominu  iam  dcccflif- 
fcnihil  vidcri  Titium  mortis  cauia  ccpilfc,  quam  hoc  cafu  nulla  cfle  dona- 
tioncm.;Rurfus  cirni  fubtjcit  ft  Mfuilis  iguoras  loluerit  portioncm  iure  fal- 
cidtar  reuocandatn  cfle»quid  aliud  lignificatqium  quod  volumus  donationc 
Tioc  cafu  valcre>quadoqutd6  nullum  ius  aliud  cit  rcuocand^portionjs  prop- 
tcr  falcidiam  qua  quod  cx  donatiomb.  caufa  mortis  falcidia  dcducatur,  quac 
pdrro  dcduci  non  poflltcx  donationc  qusrjnon  valcret,  ficut  ncque  cxlega- 
tis  inuttlibus  dcducttur,aut  ex  inutilib.  fidcico./.i.f.*»//^*».  *D.  dt  dotjtitf. 
Ia  §.ficrcdttor$.l.ver bU.yl.fi fundtu.GyD.adlegf$lctd.  quamuis  non  limth- 
tcr  c  contrarto  dcducatur  falcidia  cxomnib.  vtilibus  lcgatis,  vtdocubnus  lu 
a.  Contetl.eap.ix.ad  l.fi  creditorutt.de  AgaM.Canera  qux  Bart.hic  tradbc  de 
rcuocationc  mandati  cV  dc  tlla  dtltmdtionc  vtrum  ipfutn  mandatum  an  arTcr 
ctus  duntaxat  mandati  confcratur  in  id  tcmpus,  qucd  fecjuatur  mortcm  ma- 
datoris,quoniamad  alium  tractatum  pcrtincn.t,  nos  quoquc  in  altum  locura 
xonfcremus. 
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D<? donationt  a  filtofamiliat tollata in patrtmftue  imer  . 

vtuosfiuemortitcaufa.       ,     ,<  v 

On  poteruolt  locus  oiTc  huie  queftioni,cu  ftliusfa.nihil  pro- 
priu  Iiabcrc  polict,niti  q>  patcr  libi  pcr  filiu  acquiri  nollct»cx- 
tra  cauiam  pcculij  caftrelis  vcl  quafi  caftrefis.Ccepit  locus  fic- 
t  i  c*qtio  tcporc  facti  (unt  fihjfa.capaccs  a  Coftltino  primurn 
bonorti  tnatct  noru  in  Ui.CMhn.mattm.dcmdc  a  luftin.cr- 
tcrojum  bonoruni  omniu  aducntitiorum  \i\l.t»opmttt.6.&  l.vlt£.dt  bor. 
yn<t  Ub.  Profectit;a.n.n6  potcrat  habcrc  filmsfamiJias,nifi  in  pcfuJiuin,Pe- 
atlium  vero  prolc^ttpum,licct  fit  filij,tmgis  tamcn  cft  patris,id'eoq;  pater- 
nam  rc  donare  vtderctur  paterfa.qui  donarctpcculiarcm  u$.^.ftd  vtru 
truij.D.dc  mtncr.  Adcovt  quamuislibcrampeculij  adminiftration^fujo 
natcr  conceflcritmon  co  magis  tamcn  donandt  ius  habcat  fihus ,  nifi  vcl  iu- 
itifllr 


pct  mlfium  vt  pcrdauquomodo  ratiocinatur  Vlp. 
J.j iltmfa. i.X),dt  don. Quod  fi ^atcrna  1 1  alijs  cbnare  tliusfam.n0n  poieit 

intcr 
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tr  viuo*,imiltomiiius  cauia  mortis  potent,qma  tiioi  quoq;  cum  patcr  fin- 
lio  penTrili:  Jortationem  tiniplicitcrmontamc  viJctur  perimiiiil:  Jonatieurft 
caufa  mortis  nili  rpccialitcr  ivi  cxprc/Iccic  d.Lfiltmfs.$.fed  aN6  tydenation 
dis  vcrbu  fimpliciter  proiatu  daoarionfrtmnc  no  coprchtn  Jat  ti  quar mor- 
tis  crofaqua  quc  intcr  viuosrut.r.rf/irrm/*.  67.$.  i.de  vtrb.figntfit.acc  quoj 
fihusfa.ex  patns  voluntatc  Jihkiluls  poflit  d  ,narc  cau&monis  quatt  inter 
viuos  dl.fiUtafm.%.  pmrtmticmraittnt.tHnQ.t.xam  is.zyffiUmfa.  D.de  mtrt. 
tMnf.dtnatScd  quia  cum  donatiocaufa  morws  no  ni;i  -nortuo  donatorc  c6~. 
firmaur,pertcctaq;  vidratur.crcdendu  non  cft  cogitaflc  P.itrcm  Jc  cafuiUo. 
tam  nulcominpfo>quo  antefc  rilius  OiotcrctuirJL:  (Ln.c j|  is  illc  contra  votu' 
comunc  &  parcntum  omniutn  tk**uwzUmUmUMj.6.  'D.ftmtu  tmtC.  tmtf 
t^mn.l.fcttpto^Jnfia.D.vndMU^Hm  tait.yUt ctndtc.cr  demon/h.idcoy 
fpeciali  cxpreuioae  opus  cft  vt  Jc  donationc qupq;  mortis  caufa  fcnfifTe  pa- 
tcr  vidcatur.Rurfum,  fi  patcrnam  rcm  aiij  Jonarc  hliusra.non  potcft.muito 
miniis  ipfi  patri  Jonare  potcru,quonia;n  alij  quidcm  Jonarc  patrc  confcn- 
tiente  poifet,tam  mortis  caufaquam  «ntcr  viaos>fiqui  Jcdonatio  caufamor- 
tis  licct  acccdat  proximc  adnotursm  lcgjtonun[qu£  Jubiundi  ratiocrat  ad. 
dJjnntu.^.fiUmfmntUm^cc  cnim  p«cr  iiiio  pernmtcrc  poflct  vt  lcgarct,no 
raigis  quim  vtteftaretur]  tamehabet  hoc  fimilc  cum  Jonationc  intcr  vwos 
quod  cx  ca  contrahitur  ftatim  obligatio,  &  antc  tnortcm  donatoris  fiuc  per  • 
traditioncm  fa&a  iit  fiuc  pcr  ftipulationcm.  At  ncc  patcr  ipfc  cofentirc  pof- 
fctvtfibi  rcs  ia  fua  Jonarctur.  SoJ  in  bonis  aducntitijs  quoiu  ho Jic  rilimfa, 
tapMcftcaJcratiovtapparct  locu.non  habcccum  nihil  vetet  acquiri  ca  pa- 
tri ,  fi  co  filius  veli:&-j>atcr. cofcnttat  Idcoquc jicc  chibitan Ji  caufa  vlla  clfc 
videtur,quarenon>potiit  fuiusfam.parri  ca  donarc.  Et  fai*  quoJ  pcrtinct  ad 
Jonationc  iutcr  viuoj  vix  rcpe/iasqui  Jc  hoc  Jubitct.De  iliatatu  Jonationc 
quf  fiatxnatrti  caufa  Jubitat  intcrprctcs.  Ex  co  folo  <j>  hlijsfa.  no  alias  licct 
mortrs  caufa  Jonarc  quamfi  pater  c6fcntiat,&quiJe  fpecialiter  ac  cxprcfiim 
vt  diximus  cx  dJ.tam  u.iyf.  utjr  d.LfiUmfa.§.  pmt  awtm  ratttme.  Abf iixJu 
autem  viJctur  patrcm  tu  rcm  (uam  prarftarc  autoritatem  filio  ,  iJ  cft  vt  fibi  - 
pcr  rilium  Jonctur LuUantd  dtctmm.7.D.dc mtttr.tjr  conftnf.tttttr.  Indequc. 

ad  mtcgram  pcrfbnam  fihj»an  aJ  hoc  tantum  nc  pcr  filium  patri  prxiudicifi- 
£iatPutantm.ftarc  in  hoc  vno  cardincm  quarftionis  illjus  Anfiliusfara.patn  i 
donarc  mortis  caufa  poftit  qtionia>inquiunt,fi  autoritas  patris  rcquiritur  pro 
aftus  folfennitatc  ccrtum  cft  non  pofte  patrem  in  rcm  fuam  fieri  autorcm  Si 
vcvd  in  id  duntaitat  nc  patri  pratiudicium  fiat^tirois  euidcns  cft  nuliuni  patri 
DrxiuJictum fiericum cVdonaturearcs iifquanihil oianinomns  patcr ha-  - 
bct,&  patri  ipfi donatur.  Io  hac  vcro  Jubitationc ,  quoJ  magis  miran Jura 
eftfreqiicntior  inlcrprctum  fcholain  »dincIinat,vtauaoritaspatris  nccef-,, 
&iafitmlio  donaodicaufa  morti.tanquam  ada^us  follenmtatem.  SUulio  , 
Giaro  acdimusM.^fcnttt.j.dtnatit  attaji.6.  vbi  ex  hoc  infert,filium  igitur  . 
patrt  mortis  cauta  donarc  non  poflc.Mihi  planeji  Jicula  ne  dicam  ocioFa  vi-. 
detur  efle  qu«ftio  illa  aatecedens,ex  qua  volunt  pendcre  dccifionem  fcqu#* 
js.Supponitcnim  duocjuf  ambo  faHiflima  funt,quorum  vnum  eftfilium- 
Umliitf  non  habcre  ex  k  pcrfooam  integram,  Alterum  vero  Jonationcm  i 
caufa  kmactiflcifc         ,  ^acnnciiu. ,  Ncutru»  vctum  cft.  JFiltjfarniliai 
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cnimpcrfona::r.c£r.icfrcum  Inbeatcjput  in  ciuitatcquippcct; 
fvtctuis  qtiam  li  patertainiiiaa  xircr.Illxliquidcm  furnma  diuiuY 
manorum  quodautpatfcsfarr.ilias  iunt ,  autfihirairaliasaut  ro 
aat  filiartamrlias  /.4.  D.dc  hu  <jui fut  vtt ahen.tur.funt.  Don  ation 
intcr  viuos  Huc  mortis  cauk  fiat,quis  vnquj  crixit  cifc  attam  fol 
fcihcct  ibllcnnitatcm  liabcrc  dici  pbteft  f  An  fortc  follcnnitatc 
cuni  iit  pcr  ftipulationcm?  I:ucrumcmm  ftipolattonum  vciba 
nta  &  folknma.Vcrum  quts  ldco  dicar  fttpuiationcm  ipfam  cfi 
lcnncmA  lq;inmum?Autquis  neiiitdonatior.em  ficripoflc  e 
cium 6V  procuratorcm  l. akfemt.xoSD.de  donat.tuntl.l.i  §fed  fi 
lteir.quc  in  diem  cV:  lub  condicioucli.  &  tot.tti. C.dedonat.  qua 
cond.vtUtrt.ttmp.fmnt.<\\iortuironiniu  mhrteft  quod  dc  a<£tib, 
lcgUtrHis  tiici  \>o{nx.l.*tlt*4  ItMttmt.-jtJLt  frj.iffr.Pofiit  quis  fbr 
Uus  tcntare  donttioncciTc  actnm  folcnnccx  eo  quod  hodicrcq 
tatcmiadorum  &.  infmuationistScd  prcter  id  quod  iurc  noftro 
donaboinbus.id  conucmwt  ns  tar^uin  qux  fummam  conftrtut 
dc  quain  Lfpquis  argentum.tf  cnaius.C.dt  etonat.  propru  cft  < 
donawonum  intci  viuosv  nonctiain  coatrounis  iion»tionii 
dcquibus  potiflimuui  dilputamus.  Hascnim  nulla  infinoaric 
voluit  lulun.in  t.vtt.C.dc donaf.c*ufmort.A.bUt  crgo  vtdicami 
tem  vliam  requiri  in  donationibus  caufa  mortis  ,  prefcinm  vei 
ftipulationcm»  icd  pcr  traditaoncm  ta<icrpropc>nantur.  Tradit 
merifadttcft,nullomodo  iurisvnullamccrtc  potofthabcrciur 
tcm,vtapcrte  probat  clcp;:ins.iUc  Panli  locns  qucm  fupcriore  ca 
uimus  mx.fent.ttiAi.de  i/w*r.$.r.Quodri ncquc  d.^natiocaufa 
folcnnis  c(>,ncqucpnfcmar  filiirainilias  quiceujam  dccft  propi 
Ucat  intcgrari.  An  non  bisridicuiifunt  qui  fic  loquuntur  vt  dict 
tionecauia  inoitis  quam  rilinsfamiltas  iaccrc  vclit  rcquiri  aoror 
ad  integrand^n  pcrfonam  fihj  piopteracius  folcnitatem/UJcii 
cundcni errorc  n  tucntur  cum  tractantdcdonatione  ycr  iiltuml 
viuos?Nam  C<i  h.incconfloirHon  ahrcr  polic  itcn  afiiiofamiliasi 
conlcntiat  flc  quidcm  pari  rarionc  quafiliustamilias  ctiam  aa  ir 
narcprohibctur  vt  ait  Vlpianus  m  oU.fiUusf*jnili**f.u*tiiattan 
*Tveq-t  vcro  vllam  hac  paitc  inteciilas  donationmu  (ptCMjj  mtrc 
dcntcs  a^noucrunt.Nili  quod  vtfiliusfamihas  intcr  viuos  dona 
cft  patremci  pcrrotfilTc  fimplicitcrvr  donarct,vtvcrb  pofsu  OM 
narc  lllud  ctiam  cxigituriVtfpccialnvr  hoc  ipfom  patcr  pcrmifc 
famtitM%ptnu.cjr  d.t.tatm  u.i^.demort.cauf.donat.  Y  t  hoc  v 
quodintcrprctes  omncs  noftros  ictcllit ,  non  valcntcs  huius  di 
tionem  inucnirc,qua  folcnt  tlli  pcterc  cx  co  quod  fionatio  cai>fc 
xime  acccdatad  fiaturam  vltrma:  volunratis  &  Jcgati ,  qucxlquc 
mcdium  quiddam  intcrdonationcm  intcrvnrosci:  lci;.mim,cxv 
participani  ita  dcbucrit  lioc  habcictcmpcramcntum ,  vt  cum  I 
lcgarcnon  pofsitncc  f\  patcriconfcntiat.donarc  auttm  intcrviu 
pitre  fpecialitcr  id  non  perinittcntcmorti*  ilimcn  caufadonarc 
fcdiradcmu  li  pa«cr  cxprcfsim  autorit.itfm  in  cam.rcmprapfte^ 
:it>  cauia  mortis^ob  hoc  iofnm  quou  iccedit  a 

ad  tcftamcntu,dc4juo  dubitari  no  potoft  qain  acius  iit  iuns  cui 
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Brmagnashabcns  foUcnnitatcs.Dixitfentvcrb  longtfalitcr  k  mehus  fi  ea»n 
diiTimilttiidtnis  rartoncm  inucmlTcnt  quam  nos  arttulimus  ,  quod  patcr  qui 
ccmfcntit  filiof.  vt  donct  no  pofcit  vldcn  fcnfiflc  dc pcrmittcnda  donatione 
xiuli  mortis,quin  dicendus  bt  cogitalfc  filium  antc  ic moriturum  ,  q  tamen 
intcrprctatio  prorfus  ominofa  cflet  ac  improbabilis.Ex  hocnamq;  intclJigi- 
mus  non  in  co  diiTcrre  ionatioucm  intcr  viuos  a<fonatione  caufa  mortis  in 
pcrfuna  fihjC  quod  maior  cautio  nc  d.<*  follcnnitas  tn  hac  quam  in  illa  re- 
quiratur,ncc  quod  cnixior    cxprcflior  patris  voluntas  ncccflaria  fit  ad  va- 
lidacfa  donationc  caufa  mortis,  quam  ad  validandam  donationc  intcr  viuos, 
fcdcjii6dtu.npcuJc5c  pcrxque  voluntate  patns  T  vtraq;donationc  intcr- 
uenuTcopottcai.hciliusun.ecit  vtt  donationc  itcr  viuoscrcdatur  intcruc- 
niiTc  qua  in  donationc  caufa  mortis.  Na  vt  donationcitcr  viuos  cx  volutate 
pati  is  fecta  cfle  apparcat>fufficit  quod  conftet  pcrmtiluin  fuiflc  a  patre  vt  fi- 
Uut  donaiet,  adtoq;data^t  libcra  pccuhj  admintftrationc  liueiufta  aliqua 
caufaxucrit  donadi,ftuc  Senatoria  vcl  qua  alta  prxclara  rulgcat  filius  digni- 
tatc.^././j/i*-/-Atquantumuii  iilim  cxprciTa  n  a patrc  habcat  donadilicentia 
&  iUud  quuq;  11  voies  concurrat  vt  iit  Scnator,  non  co  magts  tamcn  pcrmif- 
fum  ei  vidctur  vt  donct  caufa  mortis  quiade  hoc  cafu  nullomodocogitaifc 
patcr  imcliigitur,qui  ii  cogttailc  ^pbarttur  etiafi  nihil  fcripto  aut  vcrbo  cx- 
prciTum  cfltt ,  nondubitarcniquindonatncauia  mortis  omnimodo  eilct 
valttura  quam  filhtsf.  abfc ntc  quoq*,  patrc  icciiTct.  Qjcmadmodum  nccdu- 
bito  quin  vakat  ca  quam  tcccru  patic  pixitnte  cV  confcnttcntc  tacttc,i.non 
contiadiccntc,tamctii  ncc  cxprcisi.n  conicnttat,  ciim  non  aliam  ob  caufam 
adhibcatur  confenfus  patris  quatn  nc  ign  jrantc  patrc  rilms  difponat  d-ca 
ic  qux  ht  patris  vd  m  q.u  lusaliquod  habcatpatcr  ,  vt  in  l.apud  Qelfutn. 
4>  aHdfiiu.D.dedoUmali.exfcpt.  Prxfcrtim  ii  tufracontra  liccndi  caufam 
patci  nullain  habcat  vtin  l.l.  §.vtt.l.ficum  doic.ii.$.  et  autc  tcmpore  ($•  fcq. 
*D.fo/ut.matrim.  Dico  amphuslittanifi  patrc  ignorantc  donautrit  itlius  liuc 
mtcr  viuos  ftuc  caufa  mortis  fltamen  poltea  quandocunq;  ruihabitio  patris 
fwquatur dummodo  adhuc viuo  iil  o  indifttnctcvalcre  donation£.  Nulla.n. 
lcx  efttnulla  taticqt  5  faciat  vti  nchoccafu  locum  habcrc  dcbeat  iuris  rcgu- 
la  gchcralisqu  c  vult  mandato  xquiparari  ratthabittong  l.vlt.C.ad  SCMa- 
ced.l.vero protutatort  n.tn fin.D.dcfotut.hwi  illacj  vult ratihabitioncm  re- 
trotrahi  ctiam  in  damuniub.l.doHatiortes  qnat parentes.i^.tn fin.C.de  donat. 
muvir.&vxor.  Quorum  omniu  tam.fi  mhtl  vcre  dtcctctui  fi  ad  validttatfm 
donationiscaufa  .nortis  a  lilioi.lactx  icquircrcfur  autoritas  patris  tanquatn 
lollennitas  co  modoquo  tutoris  autoruas  ncccllaria  cft  tn  itsquxpupillus 
gcrit.Ea  fiqutdc  autoi  ttate  ncccifc  cit  mtcrponi  vcl  tn  ipfo  ncgotio  vcl  fta- 
tim  poft  pcvtcctunt  ncgotium  aliocjui  nullius  cll  tnomcnti/.c^//g4r».y.i.r«- 
ttr.Xy.de  AMir.rj  cotif.tutor.l.fi quit  trnht  bon*.  i<.§.  tujjum.  D.dt  acyutr.het, 
Quarc  ncc  rcpcrias  vllo  mriilocotaimpropricloqui  Iurccofultos  vt  ill.Vpav 
:ris  voluntarcm  qua  in  donationc  pci  filiuinf.  facta  cxiguutautoritatem  ap- 
pellcnt.Nudus.n.colcnfus  cft,nuda  voluntas.  Nccaliud  rcquirut  prudcntcsj 
mil  vtdonatio,  quariliusf.icccritjfawbifitcx  volutatc  patr»  hucimcr  viuo9 
fiuc  moi  tis  caufa  donatu  ^ppanatur.froindc  ti  vojttntas  tila  dici  dcbcrct  aa- 
toritai,ao  mihus  ciictco  nommcappcliauda  i  donationcintcr  viuo«,quarn 
in  donaaonc  caufa  moai*,  d.  §.pau  rmtfne,  quod  t.tme  nc  quidc  ex  mtcrprt? 
xbus  quifquam dixit»  Ratio  autc qua  moucntur  illt  qui  volunt antorttatcm 
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patris  neccfsariam  efsead  tntcgvandam  filij  pcrfonam  'm  dc 
mortis,inepta  eft.  Aiunt.  n.  confequens  alioqui  forc  vtpofsc 
confenfu  patris  filius  donarc  mortis  caufaeabona  in  qmb.n 
habuifsct>  cum  ex  ciufmodi  donatione  nullum  prxiu<licium  r. 
tur.Atquifalfumeft  confcquesOnquiunt.Ergo  &  antccedcn; 
cofcques  cfse,quod  e  cotrario  nos  vcri^in.u  cfsc  dclddimus,  j 
fupradi&is  !ocis  gcncraliter  fcriptu  cft.filiuf.  nihil  pofse  don; 
tis  abfq,  cofenfu  patris,cxccptis  bonis  caftrcltb.vcl  q.iafi  caft 
inquatn,quoniam  cxtra  bona  oftrenfu  vcl  quaft  caftrcnfiani 
iurcfiltus  quod  non  efset  patris,ncc  proldc  quod  pofsct  dona 
nu  infcrrctur  nec  minus  fi iterviuos  quim  fi  moms  cauft  do 
go  fcparant  hac  partc  donationem  caufa  mortis  a  donationc 
vero  qucmadmodum  hodiefiTtusr.eft  capax  aduentitiorum,c 
nihilolno  iuris  patcr  habcat  ne  quidcm  vfumfr.ita  ccrtum  ef 
cafu  dc  tisbonis  pro  arbinio  difponcrc  patrc  cjuoquc  non  (c 
fed  etiamiutto  patrc  nec  mirnis  donando  caula  mortis  quarr 
do  vt  in  fequentib.dicemtis  cx  /,vU.$.fiUisfQ.  de  bon.cju*  Itb 
Vt  Uceat  matrt  &  muia.  tn  prtn.  An  ?girur,quia  diciuuis  non  c 
patris  autoritatctn  tn  donationib.perftli<jsf.  faCtis  ftuciteri 
tis  caufa  iinr,illud  etiam  tatcbmiur.Valcrc  donationcm  quai 
lerit  m  patrem.?ld  confcquensforc  putat  itcrprctcs.Ego  non 
tum  cam  donatijonem  qua;  pcrfiliumf.  mortis  caufa  fa&af 
quoquc  qurc  intcr  viuos,improbatani,  nulliufq;  momenti  e 
noua  rattone  fc.quiancq;  intcr  viuos  ncq;  mortis  caufa  doi 
lcre  fiuc  pcrtraditioncm  fuie  pcr  ftiptilationem  faCta  fit,  qui 
^uacontrahatureV:  quidcm  ctutlis  qux  porro  h*t  patrecV  fil 
poteft,obftantc  iuri  parrisrpotcftatis  vt  iii  pnEceJcntib.  Dc 
nuu  cx  /.Imp.^o.D.ad&^.Trebei/./.fiue  emanctpatis.\y.£.di 
tantum  dtibitart  poflct.  An  huiufntodi  donatm  ptr  iilium  i 
filij  conhrmctur,  qucmadmodum  fiapatre  in  hitumfaini 
confinnarctur  mortc  patris.  Sed  qui.n  in  hnc  quoquc  diffcr 
tibus  feparatam  hacdc  rcdifpi.taticncm  inftituamu». 


ERROR    Q^V  I  N  T  V  b. 
*J)e  donaitor.ibnf  fueimer  vtuot  ftise mortis  caufa  in  patre 

latis  morte  fi/tj  confirrnandis. 
VfmadmOdvm  inter  donationcm  quai 
confcrt ,  &  cam  quam  filusf. \r.  patrcm,conv 
neutra  valeat  fiuc  intcr  vuios  itue  canfa  mortis 
dcm  iHa  rationequod  intcr  patrcm  cV  iiliumf. 
contrahi  nuJla  poflit,  vt  proximo  capite  difpu 
go  crcditum  cft  donationcs  iftas  hoc  etianr  habere  commi 
mortc  confirmcntur  iiue  filiusf.  illc  fit  fiue  pater  cx  i.donatt 
tes.  tj.  C.  dt  donat.int.vtr.tj  vxor.  quamnoflri  fic  accipiur 
ad  omnes  donationcs  q  fiunt  inter  patrcm  &  filium  fiue  fiai 
ue  filio  a  patre,  ficut  gcneraJis  eft  ad  donationcs  cj  fiunt  intc 
rem  ita  vt  nihil  interfit  an  vxor  viro  donaucrit  an  vir  vx 
pater  fiiiofam.an  filtusfamilias  patri.Sk  cnim  Alex.hf.fic  I 
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f**fit*m.D.*dSC>TrehU.C*/henfin  hftnmm.  C>  f**  ttfl*m.f*ttr.p*ff.  &  m 
U*m  u.ic.$.i.  D.dt  dtn*t.  quos  refcrt  &  fequitur  cx  rcccntionb.  Andr.Fa- 
ch\n.lm.$^9*trt*tr.€*p.t6.  Ac  fanc  difficile  vidctur  diccre  cur  non  pcrinde 
filijfamihas  mortc  dcbcat  confirmari  donatio  pcr  filium  facta  patn ,  atquc 
confirmatur  mortc  patris  donatio  pcr  patrcm  u&afiho ,  cum  adhuiufmodi 
donationes  confirmandas  nihil  altudlexrequirat  nift  vt  perfcueraueritdo- 
nator  &  dccclTertt  in  cade  volutatc:  ncc  minus  pie  relinqui  debcat  liberor* 
bonaparentibuscdmturbaturordo  mortalitatts  quam  bona  parentum  li- 
bcris  defcru»tur  ctlm  cx  communi  voto  parcntum  &  naturar  libcri  paren- 
tibus  fuperfant  l.n*m  etfi.if.D.de  trftf.teJi*m^AiWi  tamen  hsec  quoquc  que- 
ftio  videturociofa  &  tnepta,nec  ni(i  i  mera  maximacj ;  ignorattone  turis  pro 
fefra.Cum  cnim  fiiiusfamiltas  moritur >  ac  proinde  vtuo  adhuc  patre  &  du- 
rantepatriapoteftatc  [alioqut  patcrfamilias  non  tiJiusfamdias  morcrctur] 
queui  aJium  fuccelforcm  habcrc  poteft  quam  patrcm?  Vtiq;  enim  tcltainc- 
tum  facere  non  potcft »  nequtdcm  dc  iisbonis  in  quib.patcr  ncc  propricta- 
tcm  habct  ncc  vfumtruCtummec  aliud  quicquam  luris l.pennh.C ,<fm  teftam. 
fecer.pnjf.  cxccpcts  bonis  caftrcnlibus  ,  &  quafi  caftreniibus dc  qiubus  filio- 
&miiiai  permtlfum  cfttcftari  cx  conftituttonibus  l.filimftmtUa*  j.f.vinm, 
VJt  d***U.i.i.& tet.  D.  dt  esfirtnf.  pecut.  proptcrea  quod  in  i:s  tiliusfk- 
mtlias  patrisfamilias  ius  &  locu  obttnet/.i.D.  dt  SC.  M«ctdtn.  Ab  intcfta 
to  auteai  ceitum  eit  nuilu  n  poilc  tiliotatnilias  hcrcdcm  elTe,  nequidem 
patretn  ,  ncc  ude  pecuh  o  caflrtnli  agatur,  &  filiusfamilias  itulcs  propona- 
tur,  qaiao.nnirnodo  fiittsrauiilias  (tue  militcs  fintfiuepaganipermuTum 
eft  Uabcrc  hercdcm  m  pcculio  caftrenfi  ,  icd  eo  dcmum  cafu  teibti  dcccf- 
fcrint  l.vlitm.  D.  *d  SC.  Ttrtyll.  dcfunctoque  tiliofamiJtas  intcftato  qui 
caftrcnfc  pcculium  habcbat,occupat  pater  bona  tlla  caitrcnfia  non  tanquam 
hcrcdttatem,  fed  turc  pcculij,  necquafi  hcres  fedquafi  patcr  vt  clcgantcr 
fcriptum  cft  in  l.i. D.deeafirenf.pecul.  Ergo  tametfi  ponas  donata  futlfe  pa- 
ti  t  pcr  filium  bona  pccultj  caftrenfts  pofteaquc  filium  viuo  patrc  deccfliife, 
non  nifi  fruftra  &  ridiculc  pofsisdiceie  confirmatam  mortc  tiii*  d  natio- 
ncm  fauorepatrisadqucmipfoiurcdorainiumrcdit,nec  tantum  rcrum  ei 
donatarum,fcd  ctiam  carterorum omnium  bonorum  tilij  caftrenfiuro.Quid 
cnttn  donattonc  aut  donationis  contirmationc  indigct  patcr ,  cuius  non  fo- 
lum  nunc  dominium  cft,  alio  &  plcniore  iurc.fcd  &  icmper  raific  intclligi- 
tur  tanquam  ci  acquifitum  iurc  patria:  poteftaus  quafi  poitliminij  cuiufdam 
fimtlitudinc  habcat  pccutium  antiquo  iure  retroq;  dominia  rcrum  habuiife 
videatur  vt  Tryphoninus  loquiturjn  l.de  herctUt*te.iQ.$.pater,eod.ttt.hmno 
cx  hoc  apparet  tatdm  abcifc  vt  iiJijf.morteconfirmaii  pofsit  huiufmodt  do- 
natio  fiue  inter  viuos  fiuc  moitis  caufa  facta  fit ,  vt  ccontrario  tunc  demura 
cumfiliusmoriturtantoccrtiusfiatncqi  vnquam  valuuscncq.  value  am- 
plius  poiic  donatione  patri  iacta.Earum  fc.reru  q  in  patris  dominio  fctnpcr 
tuitsc  rctrofingutur,cui  quippc  donari  no  potuit  quod  u  ipfius  efsct,quoJq^ 
ab  eo  auocari  amplius  numqa  pofcit.  Quod  fi  in  bonis  caftrcnfib. vcrb  harc 
dicuntur  in  quibus  iam  olim  plus  turis  hibuit  filiusf.  quam  hodic  hahcatcic 
Iuftin.  confbtutionib.  in  bonis  aducntittis,  de  quib.  nimirutn  nuJio  cafu  tc- 
ftari  poteft  ne  cjuidc volctc  patrcquo  ramen  ct ta  inuito  dc  caiirenfib.  pof- 
fct.cx  coto  Pandect,.iurc  potuit,quato  verius  dici  potcrit  donationc  ^onorii. 
adttcntitiorura  patri  a  txhot^  factam  tiue  intcr  viuos  fiue  mortis  caufa  valae 
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RuUomodo  poile  neq;  filij  mortc  cofinnari? Vnus  tantum  cafus  cll  qsohuia 
qinonilocus  iicn  poffit.ls  ci\  fi  tiliusMiue  milcs  liuc  pag.inus  ptcuhuvn  ca- 
jlrcnfchabcsdcillotcftatusiit&aliu  quam  patvc  fibi  hcreJetn  inftituerit. 
"I  uc.n.cum  mhiliuris  habeat  patcr  in  hcreditate  filij,qui  hcredc  aliu  habcrc 
voluit,inditret  pvoculduhio  cotirmationc  donationis,  ad  hoc  vtdonatio  qua 
viuus  iihusi  cu  c6tulit»&  S  ab  initio  no  valuit  rctincri  poilrt,  nccbonadona 
ta  i  caufam  hereditatis  coucrtantur.  Scd  prater  id  quod  ibonis  aductinis,dc 
«uib.folis  nunedifputamusnthiltalctracliri  p6t  cixm  vtdiximus  de  iistc- 
fhr:  BIiusf.nuUo  cafu  pofsit.Dico  ctiam  itlo  cahuqno  filiusf.  aliquid  ttet  vi- 
uosdonaueritpatri  vclmortiscaufa  e\  bonis  calircntib.  dtide  teitatus  fttde 
pccnlio  caicrcnii  pofle  quidcm  indubitatedcfcndi  donationcin  valcrecum 
interpatrcm  &:  tihum  ejtcaufacaftrcniis  pcculijobUgatto  contrahi  poflit  /. 
p4ierrnilite.\<;.  $.\.D,de  c*[tr.pecul.&  la  e;Je.l.A..D,dt  tttdtc.  Scd  no  pofseta- 
mcn  cotirmari  tilij  morte  donatimcm,  ii  pom.rcsabinition6  valuiile,qui3 
vtexplicamus  ir.  pnecedentibxum  tracrtautvnus  dcconfirmandts  mortedc 
oationib.pcr  parcntcs  i  hliost.coUatiS)  coiivmatio  ifta  q  ex  folo  iilcntio  jJu- 
citur,non  cum  cfTcctum  habere  pot  vt  dominium  rci  donatae  ftatim  3c  »pfo 
lurc  acquintur  donatnric,fcd  tantum  vt  inducat  oHicium  arbitri  fan».  crcitc. 
ad  iactcnda  adiudicattonem  ad  hocvtrcs  qua*  donata  rmt  pcipua  rettneatar. 
l.fiitt  tMiu.\%.Q.fan.trci\c.[.CHm putcr.-t-j.f.pvtr plttrtb.dt  legtt.i. Atqut  iu- 
dicium  tain.cvciic.no  lubet  locum  nililtcr cohcrcdcs  l.i  l.curn  putAtc.tf.r* 
fe<jX>.fatn.crctfc.Y.w^o  cum  alius  quam  p.ttcr  inllitutus  hcrcs  fiiit  \  bonis  rilij 
ca.iivcnlib.cV  quuicm  m  toliduivtp.itre  cxtluUa  porticneadfcripto  coheredc, 
vcldicciulum  c\\  donationcm  ab  inttiovalcrc  dequo  hoc  calit  non  dubito, 
ciim  ncq;  donationistcntporcruerttrcs  patrisfcdhhj  necjs  cx  poilfa&o  rc- 
trotingatur  p.itvts  hitifc  quomndo  rctnmhgcrcturfi  rtlius  mtefrattis  dcccf- 
iilict.Ycl  iatendum  niln!  p.itn  prodctfc  poiie  ad  c6tirina:u'a  nfortc  filij  cio- 
n.irioncm  q>tilu;s  in  eadcm  vnluntite  dvcctkrit.  Quanquam  ncq,  hoc  vi- 
dco  cjuomodo  iicri  \y  ifir,vt  uluts  no  muraucrit  veluntatctn  qui  aliutn  cjuj 
parrcm  hcredcm  inititiiit,&  patrcm  vclcxhcredauitnomina:itn,vcl  filcnrin 
.   prattcriit|t]iiod  crfcctn  idcni  eft.Pvrtcntus.n.atilio  patcv  habcturjpcxherc 
cato,c\  cuittilatt.r  aurfcn  kgitin  airccclsionem  adccq;  porrioneni  ipfam 
lcgitimarS,  ijiwcdtbctur  ex  ltgib.multo  magis  crcJcdus  ctl  aurjcrrc  voliuf- 
ic  donatioucm  quarea  lurc  &legib.ncc  Jebita  fti iflct»ncc  vnquam  vatuidet 
t.jtpMter.4.  D.p>odori4t.  Poncndum  igih  r  ciftt  hoc  cafu  patrem  cnndcmq; 
donatarium  a  tiiio  hcrcJcm  inltitiitum  luiflc  pro  pai  tc  vt  poflct  locus  cffc^ 
vudicio  fam.  erciic.  itcrpatrcm  ;u  ipiius  coht  rcJcmutcmq;  pmpofira*  qu^- 
»ftioni.An  rcm  illam  ttbi  a  rilio  donatair  prarcipuain  rctincrc  pn^er  poilet.In 
qua quarfttone  flati  occurrerct ,  cjtiod  pro  patrc  dici  poilet, no  vidcri  Hlium 
voluitic  adcmptam  donattonem  patri  cui  pra-tcrca  bonorum  fuorum  partc 
4cd\\\ct  axg.i.vlt.C.dettfttt.dr  fnh>i.c\\w\  p<  tuiiTet  nihil  eidareft  VoluifTet, 
adco •  j;  citt  a  mctuni  cntcrtla.*  tc  frictoii  rcitamcnti  l.de  tnofjtciofo.f)  Q.dt  incf. 
tefi/tm.Scd  tamcn  hcc  ctiam  calu  tiueducilct  cionaticncm  cjuam  vinus  fi!u;s 
i  patrcm  cotuhfsct  nccj;  valcrc,  itccj-,  mortc  cGhrmari  poisc  pro  ea  partc  qua 
ica  rc  habcrct  pater  iurc  hcreditario,ciuia  quod  iam  habcrct pater  tanquam 
hercs  pro  hcrcditariaportioncno  poisct  itcrujn  habcrc  ex  caufa  donationis- 
non  ob  id  foium  rp  duf  cau(2 hicratiua*  circa  candem  rcm  eande'mq;  pcrfo  - 
nam  concurrctc  116  poisint  I.oCj.jj.  D.dt  tblig.cjr  stl.  fcd  ctia  quia  cum  do- 
natio  uo valucnt  ab  tnido  non  fccj:  ^uoiniruis  rcs  donatar  uia^iicruit  in  bo- 
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ntl  tfooatoris,quas  fcnon  habcrct  pater  fi  hcrcs  filio  non  extithsct  argJlA- 
fncns.fn4Sh0.d-j.de  leg.i.  quar  vcro  rcs  manferunt  in  bonisdonaroris  viuen- 
tis  cxa€  defunrio  donatorc  ncccifc  cft,vt  riant  hercditaria? ,  porro  qu*  func 
hercditaria;easracithcrcditasfingulashCTcdtsihtim  &ipfoiurc  l  tfjmu. 
t^oiiiegm^.quod  autc"  hcredis  tactu  eft  ex  caufa  hcrcditana,cius  maeis  fieri 
jopotdl  cx  cau^  fmc  donatiois  fiuc  aJiudicatioms.  *.y?r  unf./nfi.di^n. 
tj**eU:ii.$.fi  fuufcrnnmSD.dt  cnpt.tf  pollltmd.non  Vt  tx pinrib.  07.  £>.  de 
regtil.tHr.Hon  igiturpoflct confirmari  donatio  SiSu  patri nifi  pro  partc  co- 
hcredis,quiacV  cum  vm  cx  hcrcdib.  ahquid  lcgatur  vel  prxlcgaturmon  va- 
lctlegatum,nccpratlcg.ttuin  pro  hcrcditaria  ipfius  portionc  ctim  hcrcdU 
fcmctipfo  mutil.tcr  lcgct  ur  1.& anidtmtomm.  liM  Itgnt.Umdts  ndfororc. 
T^.i.tMUgnt.u  Acccdit,quod  &cum  patcra  filiotmcres  inftjtuiturinpc- 
culio  caftrenfi  fiuciu  totum  fiuc  pro  partc,  videtur 


hcresfuiiTc  &  dominiuhaberc  anuquius  quatenus  patcr  quam  quate- 
nu»hcrcs,ncobidvidcaturdctcriorisc«ndicionisfaaoscire  quod  ruerita 
filioinftitutus  LvU.Tf.de  cnfirenf.pecnUtfi  de  illius  loci  fentetia  vidcda  funt 
qu*  fcripfimus  m  Iunfprudcntix  kicntia  ad  ttufntb.  mod,$ns OMr.Mefi.foi. 
*t!.prtnc.6.i:Jat.ii.  Carteruin  cxtra  hunc cafum,quo  pater  a  fijio£  caitrcnfe 
peculium  habcntcfucnt  inftitutus  adicctoalio  cohcrcde,  dico  nullum  aliu 
dari  poiTc  iu  quo  mortc  fiJi|confirmari  qucatdonatio  patri  facta:quanquam 
hoc  cafu  multaopus  cft  conruiitionc  donationis  quandoquidcm  donatio  i- 
pfo  iurc  valct  vt  diximus.Cumq;  talis  cafus  in  caftr«(i  dincaxat  pcculio  pof- 
fttoccurrerc ,  nunquam  vcro  in  bonis  aduentttiis,concludamus  gcncralitcr 
contra  noftros  intcrprctes  Bonoru  aducntitiorii  donationc  a  filiof.  tactam 
f>atri,neq.  valcrc,  ncq*  n.ortc  filij  cofirroari  vllo  calu  poifc ,  cx  rationc  iuris 
fme  intcr  viuos  iiuc  mortis  caufa  donauo  facta  proponatur.  Ncc.mab  intc- 
ftatopotcft  vllumcifc  iuJicium  &m.  crcifc.  cuius  auxilio  ca  donatio  pcr  ad- 
tudicationcm  ab  arbitro  facicnda  confcructur,no  magis  quam  cx  tcftamcn- 
to.quia  ncq;  fihjt.hereditas  vlla  cft ,  nec  magis  lcgitnna  quam  tcftamenta- 
ria  inlpccta  fc.iuris  ciuilis  rationc.  Qi^uis  no  lenorcm  in  co  quoq;  cdmu- 
nitcr  noftros  interpretcs  crrarc  poft  Bar.ad  l.pojt  doie  nnm.x6.  D  folnt  nuur 
quod  putant  ctia  olim  potuiflc  hltt£  in  dotc  aducntitia  hcrcdcm  habcrc  ab 
lntcftato.Q^cm  crrorcm  nos  rcfutauimus  Mw»$ta.c*n.+.& o.  IUud  no 
ncgo,luftin.noltrum  inuita  lurifbrudcntiacoftituufc  tfon.ii$.dttstr.nb  tn- 
trfi.vtment.  vt etia filiusf.in  his  bonis  quoru hodie  capax  eft  lcgitmiG  hcrc" 
dem  habcrc  po6it,gradu  fcil.dcfcendentium  ii  qui  iint,ii  no  fint,  afccndcn-* 
ttum,Poftrcmo  loco  cx  latcrc  venieciu  no  minils  quam  ii  efict  fui  ioris.^oft. 
Quam  coftitutioncni ,  vidctur  pofsc  dari  cafum  in  ui.o  pofsit  mortcfiiii  C5- 
firinari  douatio  afiliot.in  paucm  collata.  Nimiru  a  filiusf.nuUisrcliais  li- 
bcris  dcccdat  fupcrftitc  patrc  cuialiquid  cx  rxmis  fuis  aducntitiis  donaucrat 
fapcrftitc  itcmmatrc.  Hoc.n.  cafu  tum  placueritIuftin.afccndcntesomnCs 

2ui  ciufdem  gradus  bnt  fimul  admiru  ac  proinue  matrcm  cu  parrc  cofcqucs 
t  vt  mtcr  cospofltt  acc.pi  iud.ciu  &m.  crcfc  cuius  xquitatc  fiat  vt  donatio 
a  nlio  tafta  tanqui  iniius  mone  cofirmata,  patri  pi  arc.pua  adiudicetur.Sem- 
pcrji^ad  omciu  n  ai bitn  fem.crcifci J  pcrtmet  vt  dctuncHi  voluntatcm  quif- 
qu«  illc  fit  mtcrcohcrcdcs  tucatur.  Scd  taincn  fi  fubulius  infpicias,  ncc  hoc 
quidcm  dici  potcft.  Totics.n.dcfuncu  voiuntatcm  tucn  dcbct  arbiter,quo- 
ties  taiis  detuCtus  £ut  qui  cu  fuprcma  dccedcrt  potuit  voliitate.  Quali  tacitc 
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hanc  quoque  voluntatcm  (upremam  rcliquerit,is,  qui  in  dona 
uo  mutilitcr  foctx  voluntatcperfeucrauit.  Quarnam  autcm  rat 
bet  tacitac  voluntatis  tllius  dcfuttfti  qni  cvpreflam  voluntatctn 
qucrc  potucrittamctfi  voluifTct,  quique  non  fok\m  tcftator  c 
(ed  ncc  paterf.fuit?  Eritq;  hoctanto  certius,  ft  cam  Bart.&.  alic 
nem  fcquarc  quamnos  in  fupcriorib.  reiiitauimus,  qua:  habct 
ftas  inunles  morte  confirmatas  capi  adinftar  le£atortt.Ncc.n 
filiusta.lcgarc  pofsit»qui  ncq;  teftari  potcft.  Scd  capiantur  li 
fidcicommtflorum.   Conftat  ncc  alios  poilc  fideicommiili 
quam  qu:  tcftan  polfitnt  i.x.in  prtnc.e^  $.ht  ejutb.  drlegM.ye* 
preflim  hdcicommittcrc  non  potucrunt  ,  ncc  tacitc  hdeicor 
dcberc:.irg.  l.*b  rxheredan.  u6.dc  legtt.x.l.i.in prtnc.l.cinfia 
dt  tnr,todictlL  Dcmquc  abfurdum  cit  donationem  inutilem 
fpectali  cxprcflaouc  voluntatc  confirmare  non  potucnt  hal 
confirmata  folo  iilciuio.  Pollctq,  hacc  quarftio  in  eum  dunt; 
dcrc  qui  caftrcnfc  pcculium  habuiflct  >  ae  aliquiJ  cx  co  patri 
intcftatusdecefliflct,quocafu  etfi  iurcvetere  infpc£to,non  p» 
quc  confirmari  donatio  a  filio  collata  in  patrem>in  cuius  don 
ta  icmpcr  in  pr^tcntum  fuifle  cx  p. >ftla<Sto  rerrofingcrctnr  vt 
Hodictantcn  cum  filtusfa.  qui  hcrcdeniltgititrnJm  habcrc 
bonis  aducntitiis  >  multo  magis  pofsit  habcrc  in  taftrcnfibu: 
tio  qua?  impcitcbat  olim  ne  tjlts  donatio  vcl  valerct  vclcc 
morte  patrts.  Scd  tamcn  ccfljntc  rarione,  quai  impcdit,nc  p 
ri,fcquitur  neccliario  vt  nthil  iain  impcdiat  quonunts  ab  ini 
n.itiw,factakil.aiilio  &'  debonispropriis  &  quoru.n  nonti 
gari  vtilitcr  patri  nil  obftantc  inrc  patriar  potcftatts.  Pcndcb 
u£id  vfquc  teu.pus  quo  filiusl.dccefsiilet  vt  fcirctur  an  tcftat 
dccclsilict,  cumdcfuncto  co  inteftato  patcr  iurc  pcculijc 
caftrcniia  occupans  rcm  i|iioquc  donatam  in  co  numcro  hal 
ipiius  patris  femper  iuiffct:Dtfun&o  autcm  co  teftato,patc 
donationtsiurcpouct  habcrc  rem,  qua*,ft  donntio  fadano 
hcrcdcm  pcrtincrct.  At  hodicnonpcndctdonatio  bonorut 
iiliocollatjin. patrcm  fcd  omnimodo  &  iam  inde  abinitit 
omncm  calum  >  i.fiue  tcftatus  dcccdct  fiiius  ftuc  mteftatus  c 
filij  caftrcniia  nutnquam  ad  patrcu;  pcrucntura  itirc  pccuhj 
hcreditatiiaut  tcftamentaria?  autlcgitimx.  ItaqHionmin 
t  fr>qu.tmoli:n  nuilum  eilccafum  in  quo  mortc  iil  j  pofsit  c 
tio  patntaclanc  quidcm  in  bonis  caftrcniibi  rs.  Mulrojuir 
lusreperictur  cafus  in  aducntitiis.  Nam  imcr  caftrcniia  & 
quidcm  diftcrcntia  cft  quod  caftrenfiuradonatio  ctiam  parr 
lct  ab  initio  indiftin&c  proptcr  cam  rarioncm  quam  attulir 
rum  vcro  non  item  [ntcn.feat  Iuftin.in  bonis  aducntittis « 
iibus  fecerant  priorcs  Imp.  vt  fihusf.  iure  patrisf.  ccnfedtut 
npui  induxu  vtlcgitimum  hcredem  haberc  pofsit  in  vtrtfq: 
re  non  potcrat  ne  quidem  in  caftrcniibus  ]  At  quod  pcrtini 
dam  donationcm  morte  Se  iilentto  iilij  ciufdcmq-,  donator 
tu cft  tntcr  bona  caftrenfia  cV  aducntitia.  Niii  quod  fi  dona 
valcrct  vno  tamc  cafu  morte  fili j  tofirinari  poifct  etiam  iur 
Scilicct  eo  caiu  qucm  attuiunus,quo  fiiius  tdtatuscifct  pat 
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ficredem  (cripfiflfet  adie&o  ci  extraneo  cohcrcde.  Aductitiorum  autem  do- 
natio  nuilo  cafu  mortc  rihj  confirmari  potcft,ne  quidcm  hodicquia  quam- 
*«  fecci  it  Iuftin.  vt  filijr.pcnndc  ac  patrisf.  lcgitima  hcrcdicas  aJiqua  fit,Hcc 
mious  hereditasfit,q  lcgttima  cft,quam  q  tcftamencaria,tarnen ad coniir- 
mandam  donationcm  mortc  aclilcntio  fiiij  non  fufficic  cifc  aliquam  ipfiiw 
-  hcreditatem,fedprartcrca  nccelfc  clt  talem  cam  cifc ,  qua  videatur  iJJc  fp  ote 
fua  relinqucrc  Iemtimis  fuis  hcreJib.is  acfi  cos  inftituiiTct,vt  fideicommiffi 
aut  aJtcrius  cmullibct  vlrim§  voluntatis  iurc  puiHc  dcfcndt  donatio  quc  non 
valuit  quandtu  donator  vixir.  Nulla.n.aJia  ratio  cft  proptcr  cjuj  pcniniium 
fu  -ci  qui  dcccdit  inrcftatus  aut  fidcicdmiifa  rcilquerctautquani  aiialibcnli- 
tatis  fpcciem  cxcrccre  i  pramtdicium  Icgicnni  fucceiforis  quam  quia  vidca- 
tur  ille  Icgitimu  hercde  tnihcuiife  d.l.^.d.Lconficmnmr.de tur.udutLd.  L*b 
4xhtreaUtt.xx6.de  I  ga  .1.  harc  aucc  ratio  no  p6c  aLc6n.ou.iri  tilii  -f.quantu  ad 
bona  aducntitu  licet  accommoUjrerur  quacu  a  J  caltrclia,qiiadijquidc  dc  ca- 
ftrctilib.tciUri  poiTct,de  aduentitiis  no  poifct.  Vndc  &  ii  oli  filiusf.caftren- 
fe  pccul  lum  habcus&  iutcitatusdcccJcrccV  fideicomitsufeKqucrc  voluif- 
ier,fidcicomiuum  vaiuiuet  cp  cu.n  teftari  pcrmifium  cicilctfi  vclJct,  multo 
magisctu  hdcicoiuiiarclinqucr.  ab  mtcttatopofsctadoncradum  patcem 
tomccfi  co  calu  no  hcrcditacis  fcdpeamj  rurc  boua  iiiii  caftrenfia  omnia  dc- 
tVrrcntur.vt  fubtiiitcr  Paulus  d  :t>  r.ic  m  Lfittmf.iH.jf.4d U^.falad.Q^od  iio- 
dic  lon^c  cct  tius  cii  ii  uis  vctus  iungas  cum  nouo.Supcrcft.n.hoc  c\  iurc  vc- 
tcrcvtiilurst.dccaftrcnli  pcculio  tcitari  pofiit.Ex  nouoautcm  hocadditum 
cft.vc  quamuis  tcftacus  non  fu  habcat  hcrcditarcm  &  hercdem  ab  inteftato, 
Quidni  crgo  potcrit  eodicallos  faccrc  ab  intcirato  dc  bonis  cailrciibus  >  Pla- 
ncdc  aducnticiisnonidcinpoiswdicerc  dc  quibus  non  habct  factioncm  tc- 
ftamcnti  licec  habcit  in  lis  quoqtie  lcgitimuinhcredcm.   IJlj  fanc  intei  bo- 
na  caftrcnfia  &  aducntitia  ab  intdtato  &  hodic  cllc  videtur  (imtlitudo, 
cjuod  quauistam  aducntinoiu  n  quam  uitrcnlium  capax  (it  filiusf.non  idco 
umcnfihusr.hcrcdernlcgmmum  babet  patrem  omnimodo  ncoj  lcgicima 
aiiquam  hcrcJitatcm ,  icdita  dcmum  fi  habcat  bona  aliquafiuccanVcnfia 
fiucaduenticia.  Non.  n.  Iuftm.fccit  vt  vcl  hcrcditatcm  vel  hcrcdcni  pofiit 
.habcre  fihusfa.  qiu  nuJla  bona  rcliquit ,  quemaJmodmn  de  lcge  Corucha 
fcriptu  eft  in  l.lex  CorneJta.iS  f.de  vulg.  & puptlt.fubfl.  pcr  ca ractum  noef- 
ie  vthcrcdem  pollythabcrc  iiiiusr.qui  bonanulJam  ciuiutcrcliquifict.  In 
cjuo  alia  condicio  eorum  clt  qui  patrcsf.monu;uur,quos  conftat  quamtuin- 
libetcgcnos  bonifqjommb.  dclLitutos  hcrcditateni  tamcn  fciinqucrcqua 
fi  ams  unprudcntcr  agno(cat  omnib.lpforum  cuditonb.  cogatur  rc/podcrc 
ach  circt  k>Jucndo,cum  foluendo  cifc  intclligatur  hcrc!ii;ns  q  inuenit  iicrc- 
dem././i^#r/«w.}6.  rD.de  i>onMerr.L^u4  dotts.yyD.ftui.i»4trtm.  Lt  diucrit- 
tatis  fiuius  ratio  ilia  eft,  quii  patnsf.  hcreditatem  iacit  lcx  duodccinj  tabula- 
ruin^quarnihilaliudcxigitniii  vr paccrtiucrit  is  quivdcccl!cnt>ron  etia  vta- 
liqua  lintcorporaciunhereditas  iunomcn  uirisncc  rcquirat  vlluin  corpus. 
Lyf.uD.de  ^»./>^^rr^i/^.5o.Z).<<r/>r/ir.//fr.Atiiliji.licrcJiiatc.ij  ab \t)r 
tcftato  primus  &  lolus  Iuftinian.  fccu.  Vcrum  non  conftituco  co  EcnCTaS 
tervtfiliustamilbsperindcac  patcr/aVnilias  hcrcdit^tc  habcre  p;  /su,fcJvc 
in  b';n;scallrenlibtis  Si  aducncuiisj.r^o  non  alitcr  q;  ai»;  j)  rcij.j.u  i  +  bona 
vcl  caalrc<ia,vci aduccitia.Q^  fi  ntilia  ili^iyj  cr.it  \  POt^clljrtc  pjiji^  (ctiuij  ie 
fit^-u.rcdtiii  prohtcacur  ,  vt  ijai  hwcs  fjfapf  cbligctiihj  crcuuoji  ib^^quia 
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nemincm  poteft  hcrcdcm  faccrc  nuda  voluntas  finc  hereditatt 
tas  fola  illalir  quae  facit  hcredem  cum  cui  dcfcrtur,fi  modo  del 
rc  fibi  veht  \\\c.4.l.fiUH^4miHMAi.T>.mdleg.fMlcid.Qw>6  ciVn 

ex  fupcriohbus ,  it  riliusfamilias  patri  bnna  fua  aducntitia  ow\ 
dcinde  deccfferit  fupcrftite  n6  fofum  patre,fcd  etiam  matrcnf! 
biturum  cu  hcrtxlttatcm  in  caq^  fuccelfuram  matrcm  cum  pa 
bonafili)  oiaquarpatri  donata  hicranr  cjqualitcrcofecuturam, 
natio  non  v.tlucrit  propter  ius  p  atri*  poteftatis-  neccffe  cft  bo: 
non  tranfierunt  in  dominium  p3tris,rcpcriri  in  heveditatc  filij 
mmus  matrt  quim  patri  ex  conftirotionc  luftiniani  het  cditar 
quod  in  filio  qui  nulla  nffi  caftrenfia  bona  habuiiict  caqv  ola 
non  fmiiliter  tia&ari  polfct,quia  &  donatio  valuiffcr,cV  bona 
rc  nulla  filto  iupercffet  in  quib.pofTct  hcreditas  cofiftcrc.Sed 
fuperfontm  hetedttatcfilti  bonaaductitia  qua?  oiapatri  fuo  il 
nattcrat,nelfariu  (it  iudicifi  tamilia?  ercifcundf  intcr  patrem  & 
fuccedentest  clegater  Jubitart  por  apud  eos  qui  cu  intcrpretic 
tioncs  iftas  morte  confirmari[nam  fi  nobifcum  fcntctiasnulla 
nullus  huic  dubiutioni  locits  relinquitur.]an  officium arbitt 
r nndc  tale  effc  dcbcat  vt  ea  bona  donata  foli  patri  aindiccntu 
potius  vt  nulla  donarjonis  ratio  habcatur.Vidcturq*,  cfTc  quf 
nerc  rivd7ripe*t,  vt  illj  quarapud  Afrkanum  proponitur  in  /, 
ts.W.eo.nr.ad  /<£./*/*.  Etenim  quicquidconftitucris  vcrum  i 
pcrietur.Namq-,  <i  dicas  cdftrmari  donatione  vt  caarbitcr  fai 
tucri  dtbcat  pcr  adiudicationc\tr.i  lacics  vt  nihil  omnino  fi:  i 
beat  intcr  patrem  &:  inan6  Sc  confcqocter  vt  nulla  filt  j  htrc< 
tur  in  qu  i  nulla reperiatur  bona  pro  parte  cohcrcdis.aut  faltc 
quoq;q>  j  rfupuum  retinctur  captturpro  partc  acohcrcdt.p 
cundar  irbitcr  nullus  poffit  accipi  cius  hcrcditatis  diuidcnde. 
nihil  fit  diutdendfi.Riirfus  <t  dtcas  dinidi  omnia  deberc  ttcr  p. 
facies  Vtpofntlocus  clfc  arbitro  familiar  crcifcunt!<:,quoadr 
ad  officium  chis  vt  donationeni  tue.itur,&  omnes  rcs  donata 
cipuas  adiudicct.Qiinnqua  in  cn  pcrplixitatc  multo  evpeditiu 
nationem  non  conhrmari,quipne  quarnon  poflit  confirmar 
bitri  cui  porro  non  alitcr  Iocps  cflc  pofBt  qua  ft  aliquid  lit  dit 
enin  ridiculum  in  id  foltimaccipi  arbitruni  familte  crcifcuh 
rcs  hcreditarias  vni  ex  hercdib.  protcipuas  adiudicaret ,  nilnl 
nifi  diceres  futurum.vtilc  hoc  criam  cafu  &  ncccflarium  off 
hoc,vt  ex  rcbtts  adiudicatis  vn i,po<lct  a!rcri  falcidta  fux  porti 
Quod  equidem  fateor,non  quia  ficut  ex  Jcgatis  autfidcico-.ni 
ducitur,ita  cx  donationibus  inutilibus  mortc  cofirmatis  ipfo 
flt[iiulla.n.hacderelexaut  conftitutio  cft  in  libris  noftris  ] 
«quitas  inducat  officium  arbitri  nciuo  dixcrit  Tquum  elTc  it 
luntatem  defuncli ,  vt  lcgibus  fraus  fi.it  cjuar  prcculdubio  fie 
lcgibus  debita,fnte  pro  falcidia,<tuc  pro  lcgitima  non  rctinc 
vcro  cum  i*  hcrcs  cft  cui  ctiamfi  hcres  non  eitcr,lcgitima  pi 
puta  mater  yt  in  cafu  noftro  aut  aliquis  ex  !thcris>vt  in  l.i. 
vbi  rextus  cft  in  hancrcm  apcrtiflitnus:fcd  finge  pnhibttan 
pnflqtum  hrftin.placoit  hodtc  prchibcri  eapofTc  tfo*fti.i. 
•U. Vcrurn  et  conftitutio  a«i  faJctdia  tantum  legatorumjaut  < 
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miflorum  pertinct,n5  etlam  ad  eam  portioncm  quain  nos  legirtmam  appel- 
lamus,fiue  natura?  iarc,fiacmi(crationis  rarionc  dcbeatur,qu_>  nuJIum  onm 
adroitrit,untum  abeit,vt  prohibitioncm  hanc  pofiit  admittere.  ljj*onUmm 
prmtb.\i.C.dttntf.ttjr.  Itaq;  hoc  vno  cafu  cjuo  filiusfam.  qui  patri  fuo  bona 
fuaaducntttia,  fiuc  omnia,  fiue  pro  parte  donaucrat ,  dcccflent  fuperfritibus 
patre  &  matrepolfct  (anc  fccundum  intcrpretes  locus  eifc  qua»ftioni  conm>* 
mandacque  pcr  officium  arbitri  donationi ,  fed  alio  cafu  przterca  nullo.  At 
-fecundiim  nos  nc  m  hoc  qutdcm. 

  ____________________________________ 

ERROR  SEXTVS, 

Dtfutt* per fiUurnfarntUdt  donanone.ftue  caufa  mtrtu,fttu  imervinoi 
ftnt  ttnfonfu  pdtru  ,  bonorum  adutntutorurn  tn  toutbw  mut  uU 
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Vm  teceritltiit.in.in  tfou.uj.vt  Itccat  mutr.rfr  MnU.inftriftt.vn. 
Rf5__Sj  dcfuroptacit  AutU.exctpt.ur.CJehn^uahirer.\i  hliusiaimlias 
_kTr_rJ»  non         caP3X  hr  hodie  aduentitiorum,  iidctiam  itancin  iis 
ng^^^J  quicqua  iuris  patcr  habcat.i.ne  quidcm  /fmnlructum.  Dubitari 
ioiet  intcr  noftros  an  filiusram  .bona  ifta  pofsit  rnortis  caufa  donarc  cxtranco 
finc  confcnfu  patris.Nam  dc  aliis  bonis  aducntitiis  in  quibus  pater  vfuinfru- 
tRum  aut  aliud  quidpiam  iuris  habeat,ccrtum  ius  cft  no  polfc  tiliu  ea  donarc, 
ncauc  irrcr  ?iuos,neq;  canfa  mortis  ni/i  patrc  confcnticntc,  atneq,  pignori 
vel  hyporhec^  darc  l.vb  \filtu  au-e.C.dc  bon.qu*  Uktr.  vbi  racio  redditur.No 
quod  nopofsitcadonatioaliaucalicnatioficri imeptc;iudicio  patrUqui  tiliu 
ciufmodi  alicnationib.fi&u  paupercm  dc  fuo  alcrc  tcncrctui ,vt  quiua  inter- 
prctantui[quid  cnim  vetaret  alicnari  propricutc  a  filio  faluo  patri  vfulru<ftur  • 
aut  quid  prseiudicij  co  cafupatri  eeueraretur/jfed  quia  vthaber  verba  legis, 
melius  elt  coarcure  iuucniJes  caiorecnc  cupidini  dediti  trifte  fcntiaut  cxitu 
qui  cos  poft  difperfum  expcitat  patrimoniu.Cu  enim  parentes,iuquit  Iufti. . 
cos  alcrc  fccundum  lcgcs  &  natma.  copellatur,quarc  ad  vendittonc  reru  fua- 
rum  prorilirc  dcilderanr,  id  efr  qu.ma.n  vrgcri  poifunt  ncccfsiutc  vt  cogjtur 
nuJi  illa  qua  htbcnt,v6iierc  ^ppi ictatan/De  iis  vcro  bonis  quf  iiho  ita  funt 
t-      ;M,vt  nntfdij  picno  iurcac  quantuad  pleuarn  propricutc,ccrtu  quoq; 
ius  efl  poile  iliu  eapro  hbito  ahcnarc,ac  vt  Ijilin.verbis  vtar  dc  ipfis  quo  vc- 
lint  modo  difponcrc[fic  cni;n  fcnptfi,eft  uuWouci.u-j.vt  ItctMmau  autd* 
#»pn».]ic!c6qucnccdub:tatur  qum  ca  donare  intcr  viuos  vtilitcr  poisit fr  vc  . 
lit,fcd  tantii  dc  donatione  caufa  mortis  dubitarifolet  an  _lioramili&>  pcrmit- 
tcnda  fit,Proptcrca  quod  vt  vidiuaui  in  prxccdentibus,donationcs  iilgcaufa 
mortis  proxitnc  acccdant  ad  nat-ram  lcgaroru  Sc  vktmarum  voluntatc  qua_ 
f-ioramilias  cxti  a  caufatn  cafirenfis  pcculij  no  ambigitur  dfc  intcrdictas.Ki 
«rca  teftamcnti  ractionecxutciuf  itui  Iufti.conftitutio  mi.ptr>.(.     :f;u.  . 
iattr.pof.i\m cxpi cHiai  &  diftncte  prohtbct  nc  filufaui.tcftaineuti  dc  bonis 
aducntitiis  tavicndi  vllo  cafu  iib;  adrogcnt  facultarcm  nec  fi  bona  illaaducn-  - 
trtia  po&idcant  cu  patris  confcnfu  &  voluntatc.  Cum  pleriqj  iam  ea  teporc 
abfurdaui  i'!a  fententiam  exeo  induccrcnt,quod  idcm  Iuftin.tn  -.$.rtliisau- 
tcm  vbi  teftandi  liccntia  ril.isiamihas  iutcrdicit  ita  loquitur  tn  tU  dutnxtt  t* 
fihru  in  qutb.  vfutfruilmapudp*rtnUitonfittuim  tftynec  dt  tifdtm  rtbm  ttfiuri  . 
ptrm$tumw.Ncc$  fanc  improbabilis  cifct  cofccutio,quauis  coicqueni  i^fum, i 
*hfurdifovct,fi  nihil  aliud  in  ca  claufula  fequcrctur.Scd  c  il.n  ftatuu  fcqua  < 
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tutineq.citrd  volutdtetoru^uoruin  poteftaie  sntvlldltcetta  eis  coc 
te'%  ad  eos  perttnctu  *Uen*rc,vtl  hypothoea  tttulo  dure  vel ptgnori 

telligimus  ideo  Iuftin.  cos  duntaxat  cafus  coplcxu  fuiifc  in  qu 
vfustru&us  ad  patre  pcrtinctmo  g>decacteris  aduentitijs  quar  i 
iurcpermilTam  vellet  filiofamilias  a&iua  tcftamenti  factionc[ 
co  tcmporc  promifcrat  Iuftin.  vt  filiusfamilias  vfq;  adco  capa 
*  ritioru»vti  nc  quidem  vfusfru&us  coru  ad  patrcm  pcrtinerct,  c 
prtmtfn  t ".duxu. ]  Scd cj>  cxtra  caufam  tcftamcti  vcyct  habcre  t 
miniftridi  ca  bon3,&  ahcnadi  poteftatetn.Poft  ca  vcro  Iuftin. 
pro  intcprctationc  prc;ccdentis  poiita  m  d.l.petml  .C.?;<i  tefl.fi 
tmru  elt  ty  ndnullictia  hodic  dctcndunt  filiumta.dc  boms  adi 
riun  plciu  propnctatem  habeat  teftari  poiTcMoti  no  ex  d.  0.( 
vidcnt  loge  alitcr  a  luftin.iplo  mterpretatu,fcd  cx  alia  caq;  pc 
T  jihn.legc  in  dttl.  tfaueli.1r7.vt  l%c.  matr.  ty  auit.tn prmnp.i. 
funt  ccrtc  valdc  gencraha, habeant  qw  volunt  tnodo  < 
rvwn  iatis  lcuc  argumcntuni  eft  ci\m  fit  illa  conftitutio  ciufd» 
tam  apcrtc  iam  dixcrat  uollc  fe  iiliosianulias  teftandi  liccntiai 
re  prztcrquam  ijs  caiibus  quibus  iamolim  teftan  potcrat, 
pcculio  caftr6fi  vcl  quafi  caftreu.Hic  .n.  fcufnclt  didx  l.pen 
turq;  ifti,cj>  corutn  pacc  di&um  fit  calumniari  conftirutioucr 
vcrba  captarc,  non  qua  mcntc  Iuftin.  dixcrit  animaducrtcrc  \ 
loquitur  in  l.penult.D.ad  exhtb.Rcttiiis  crgo  intcrptctcsnol 
vcrba  illa  quatumuis  gcncraltarcftringunf  ad  cas  diipoiitior 
tcr  vtuos  no  in  vltima  voluntatc,  vt  a  luris  vctcris  rationc  qu: 
potcrit  rcccderc  Iuftin.  voluiife  vidcatur.  Lcx  .n.  duodccim  t 
prima  tcftamctoru  apud  Romanos  ius  introduxit  de  folo  patt 
Ncccirc  igitur  fuit  vt  luftin.fi  rilijsfa.teftadi  facultatcm  darc  > 
aduentitijs,vclfaccrctcos  patrcsfa.in  hocbonoru  gcncrc,  qu 
ftirutionib.fadi  funt  patrcsfa.  iu  bonis  caftrcnfibus,  cj>  tamci 
noua  ncc  vnquam  antea  auditam  lcgem  faccrctper  qua  liccrc 
quaii  filijsfam.  taccrc  teftametum,  cj»  ncc  in  bouis  caftrcnfib. 
lmp.quib.  vifum  fuit  facilius,minulq;  arationc  iurts  alicnum 
ljs  oonis  ius  patrumfam.quam  quafi  rilijsfa  dare  fadioncm  te 
iiiq;  noua  m  cam  rcm  lcgcopus  eiTet  nouifq;  vcibis  cocepta  • 
iurccxprcflim  loqucrctur,qualis  nulla  in  libris  noftns  huctii 
pradicta  coltitutio  Iuftin.in  d.l.penult.[.<ju%  te^.fdcer.poJfSoY, 
uamcnti  facultatcm  dencgarc  vidctur  fikjsfam.  quam  ncc  ant 
buerut,Sic  tamca  rcfte  accipitur  ab  omnib.  vt  quo  cafu  tcftat 
bonis  faccrc  iiliusfamilias  non  poteft,  eo  cafu  hcquc  cx  ijs  lci 
pofTic  ncque)pcr  hdcicommiifum  rclmqucre.Non  lcgare,qu 
rentialcgatorum  &  fidcicorniflorum  oofcrucs  qufdurauit  v 
luftin.no  poffunt  lcgata  rchnquinifi  in  teftamento  aut  faltc  i 
ftamento  «ronrmatio  l.tllud.\y$.\.l.vlt.D.de  tur.codtctli.  ncc 
dari  poifunt  qui  tcftatncntum  facqre  no  potcft:N6  pcr  fidcic 
qucrc,quia  licctfidcicomiifa  ctiam  ab  intcftato  rclinquipofi 
n)on  alio  iuns  colorc  id  hat,quam  cjuod  patwi  familias  qui  cd 
tcftjmcntum  maluit  deccdcic  intcttatus.tacitc  vidcatur  fucs 
mosmftituuTc  l.ytnprinctp./.cbfictumur.H.Djde  tur.cvdtciU.t 
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delegut .t.cofequcns  cft  vtncq->c  coJicill os  facerc  necp  fidcicom.dare  ab  in- 
tcftaro  pofiit  Qtu  ceftari  cuaii  vcllct  n6  poiTet  /.  7)tm.  6f.peu.t9i.Lt.ie  leg. 
3.  Hinc  autcm  illn  ctiam  dubstatio  An  donare  mortis  caufa  pofiit  filtusfa.ea 
bona  aducntitia  quoruir.  plcnam  habcat  proprictatcm  ,  Quafi  cjuar  ratio  fa- 
cit  vt  cx  gencralitare  verborum  Iufttn.dcbc.it  pcv  ciuilcm  intcrprctationcm 
cxcipi  caufa  ridcicou^  &  altcrius  CUiuflibet  vlttmat  voIuntatis,cadcm  locum 
habcat  in  donationc  caufa  inortis,  idco  quod  illa  proxm.e  acccdat  vt  dixim* 
ad  naturam  vltimarum  voJuntatum.Nam  &  dici  folct  cum  quitcftari  116  po- 
tcft  hcc  donare  mortis  cvfi  poflc  l.t.f.uD-ie  mteLejr  rauoTt.it(lruh,Litfcre 
tis.io.C.QHueft.fecer.peff.Atq.ttMTuitottnaiHT  Alex.aii.l.pen.eoi.efuerefert 
a<  feqmtw  Dtdmc.Qeuur.ud  ur  u.de  te/t.put.}jmmJt.v\>\  addit  argumcntum 
ex  l.fiUmfs.y.^.-vlt.D.iedeu.cjUf)  loco  fcriprum  cft  pc  iTe  filiitfa.donare  caufa  • 
mortis  bona  caftretfis  peculij,  cum  habcat,inquit  Ylp.  tcftamcti  factionem  1 
Confequcnsenim  cffc  putat  vir  dottifiimus,  vt  fi  crgo  tcitari  ncn  poftit  nec 
mortis  caufa  donarc  poffir.Scd  altj  ncgant  confccutioncm,cv  fiie  ncgarioms  - 
rationeu  illant  in  promptu  arTerunt,quod  fi  bona  eiTet  argumentatiOj  fvtcri 
oporterct  riltufam.  mimquam  poifcdonarccaufamortis  ,nc  qcidcm  cofcn-- 
trentcpatre ,  quan^equidem  nec  teftari  potcft  vllo  cafu  nifi  dcpcculio  ca- 
ftrenfi,vcl  quafi  caftrcnfi:Ettantcn  poffcillum  donarc  caufa  mortis  confcn-  • 
tiente  patrc  qiiamuis  tcftari  non  poffit,apertefcriptum  cft  in  iJL.tam  is.  25.$. . 
i.D.ie  >>  rt .cauf.iortat .Iuque  negant  dlc  gcneraliter  vcram  illam  propofi- 
tionem  qua*  haber,  vtdiximus ,  eum  qui  non  potcft  tcftari,ncc  morris  caufa 
donare  poffc,fcd  inco  cafu  tantum  cnto  quis  tdco  tcftaii  non  pofiit,  quia  fit 
pupilltis  vcl  mutus  vdfurdus :  quod  eadcin  ratio  qu.r  huiufmodi  pcrfonas 
prohibet  a  factionc  teftamenti  propter  dcfcctum  pcrfonae  eafdcm  adonan— 
di  quoque  facultJtc  prohibcre  vidcatur,  Et  quamuis  fateamur  valcrearqu-- 
inentum  vt  qui  teftari  pgteft  multo  magis  donarc  caufa  mortis  poftit,  ncgaf 
tamen  c  contrario  valcrc  fi  quis  vclit  dicere,Non  habet  filtusfam.foclionem 
teftamcnti,Ergo  ncc  potcftatem  donadi  caufa  mortis,quia(inquiut)  a  maio-- 
rtadmitms  strgumentum  non  valetad  ncgandum,  fcdad  aftirmandum  diin- 
taxat.Ita  ex  rcccnticribus  Andr.Fachmcus  vir  fanc  diligcns  &  !•  btiiis  /1^.5.. 
C9ntr9uerf.1ur.cap.it.  rVfotus  cxco  potiisimum  quod  idem  putatcontra  A- 
lexandruiTijIuIium  Clarum  &  cartcros,  quod  nos  quoqueinpiarccdcntibus 
iam  probauimus ,  confenfum  patris  fi  quando  cxigatur  in  donatione  caufa 
mortis  pcr  filium  facWnon  integrandam  filij  perfonam  cxrgi  vt  ljdem  malcV 
exiftimant,  fcd  ad  hoc  tStum,ne  patri  pcr  filujm  aliquod  prxiudicium  dam- 
n&mquc  inferatur.Hoc  cnim  adntilTo  quid  neccffc  cft  patrem  cotenrire  filio 
familias  donanti  caula  mortrs  ca  bona  aducntitia  in  qnibus  nihil  luris  habct . 
pater  ne qnidem  quantum  ad  vfuinfnic"tiim?Addit ex  Vlp.in  i.Lfiliwfum.y. . 
f*psri  uuttreutone.  D.  ie  i9ttut.^\\ ratione  prohibitam  eflefiliofam.dona-  - 
tioncm  caufa  mortis  finc  confcnlu  patris,atquc  donationem  intcr  viuos.Er-  - 
goinquit,  cum  filio&miiias  permiffum  fithuiufmodi  bona  aduentitain  \ 
otiib.  nihil  omnino  iuris  pater  habet  donare  intcr  viuos  fine  confcnfu  pa-». 
tris  vtomncsconfentiunt,  licebirei  vtiquc  ead  mare  etiamcaufa  mortis.  . 
Nam  ncc  vno  nccaliocafu  quicquam  priiudicij  patrr  gencratuv.  Potuit 
etiam  addere  quod  ab  eo  prartermiifum  miror,  multo  minus  prariudicij 
generari  patri  exdonationc  quam  filiusfamilias  feccrit  caufa  mortis,  qua  cx 
«♦quf  biafitintej^iiKJS,quoniaexhaxfitpauperioxadhacviuus,  Intcreft  * 
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aute*  patris  no  tieri  cu  paupcriore,tu  quoq;  cu  in  bonis  fiiij  vf 
habcw^tcrea  <j>  ruturu  crit  vt  &  fccudu  natura  &  fccfidfi  le 
r c  labotate  alere  copellatur,  vt  ait  Iuftin.  que  tamc*  dc  fuo  al 
ncretur  fi  tih'  haberet  alicjd  de  fuo  l.fi  <j*i*  i  Merie.s.f/edfi 
almet*.  D.dt  *gno(c.&  Mlcd.lih.\.StftmntHt.^.D.de  ntgot^ 
natione  quam  hlius  facitcaufamortis  non  tit oauperior  quaj 
donattonis  rcuocad^  libcrum  habct  arbitnu,kd  tatum  paup 
it  hcrcdi  fuo  hcrcditatf  relinqrc  intelligi:ur:In  quo  nihil  mi 
vcrcri  no  j  6t  nc  filiu  fuu  poft  iptius  tilij  mort£ alcrc  tcncarur 
qua  hzc  omniapro  hac  pollcrtorc  fcntcntia  116  infubtilitcr  - 
tau  ctntotaqujctlionc  ifta  vidctitur  lntcrptcccs  omncscrri 
"  riorc  tlNitcriafequutur.llh  cquide\qui  poftcriorc  10  co,cj»  vo 
poflc  huiulinodi  bona  adudutia  donarc  cauia  mortis  ctum  •{ 
Quivcro  priorc,in  co  cj>  volut  valcrc  huiufmodi  donationd 
te.Puto.n.nallo  pcnitus  cafu  ticri  poflc  vt  valcat  taiik  mortts 
ru  adu6titiorii  ctia  111  quib.patcr  nullu  habcat  vhimfiuciu,  n 
tcr  confcnciat.  Mouct  mc  ccrttffima  illa ratto  iuris  ad  qua  rcl 
tcft,quod  tiliusfa.no  pofftt  dcccdcrc  cum  vltma  volutatc.m 
ftato  no  magis  qui  cx  tcftamtco ,  da  ctus  folius  eljcu  vltim 
dc  .ib  inteftato  no  magis  qua  cx  tcftamcto.quia  cius  fohus  c 
Ifitatc  ab  intcftato  dcccdere  qui  tcftamctu facere  polfc-t  h  vci 
mas  volutaces  lex  duodcci  tabularu  prnna  (vtcUxiio*)c6firmi 
m£  qua  qux  tcftamcto  racce,  &  dcclarat?  clfcnt,coq;  folicni  1 
uis  poft  ca  lcge  induftus  fit  vlus  codicilioru  &  fideico.nilfot 
to  prel*adotu,itemq;  donationum  caula  mortis,  116  alio  tan. 
Au  clt  qua  quia  potueiat  patcrfa.follcni  volfitatc  ca  ipfa  boi 
cuiperhdcicoinifiuautpcrdonationc  caufamortis  rcliqucr 
faccrc  aut  voluilfct  aut  habita  tcftiu  copia  potuitrct.Indcq,ni 
tur<j  fupra  diximus,Neq;tidetc6mifsu  rclinqui  ncq;donatio 
ficri  ab  alio  potfc,  q[  ab  cc  94  tcftamcti  quoq;taciedi  ius  habu 
eamus  vt  potucntco  tcpotc  quo  vcl  codicilloa  vcl  donatio 
fccit,ctia  teftamdifi  ttcert[qtiid.n.ti  furrkietrs  tclttu  numcr  i 
bukflfcd  vt  iurc  tactionc  tclbinenti  habucrit.<<./.i.  J.i.D.i. 
dtl}r.d.lA)$M$.6.^penultJ.confic$$*ntmr.%.cod$c.D.de$itr.codtC 
C.<fu$tej}.jmcerfojf.  Lrgo  qucmadinodununift  m  potcftatc 
tiiiusta.  puflit  tcitari  ncc  magi%dc  ijs  aduttit;js  in  quib.  nuil 
habct  pater  quam  dc  cetcris,lta  ncq;  tn  eius  arbitrio  ctle  pot 
<te  ijfdebonK  perdonationccaufamortis  difponat.Donatio 
fpecies  cft  \\*tmz  voluntaus,cum  non  pniis  pcrfevltaciil  po 
infccuta  fucrit  donatons  t.no  v$dct$tr.p.DM  mort.C4uf.donM. 
donatio  pcrtici  dicatur  mortuo  donaroic,quaiu  qu6ddonat< 
muurcin  dtcm  vfq;  morcis  potcrat»muuce  ampUus  cinon  f 
tcni  fuam,atq;ita  tlefuntto  coantcdonationcm  reupcatam 
vltiiua  au*  quandiu  illc  vixcrat  vttima dici  non  potuitTct.  f 
frore  potiit  quis  diccrcluiis  lHa  propoftuone  qu^  habct,  llu 
por,ncq;  mortis  caufa  donarc  potTc  coagulUdi  ad  pitjnru  i» 
quib.a^itur  111  d.U.$.i.de  t$uel.& rM$o.it(lr.^r  JJ.dtfcrett*. 
1  at.Ctir  pupillus  mortis  cauta  donarc  non  poflit  ne  quidc  co; 
quo  umc  cofcntittc  poflct  ultc  cx  iufta  &  honcfta  caufa  iate 
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Ko  ntfi  malc  prflis  refpoderc.quia  fit  hoc  (pccialcia  pupi!!o,fcu  refpodcau 
eftcu  Iuritcofulto.eji  ncc  poflcrtotorfacercpupilio  tcftadi  pcteftatc.  Alius 
aut  donarc  mortts  caufii  no  prjttfi  quam  qui  ?c  tclfari  porcii.idtmq,  tracii . 
du  cft  circa  rnuturri  &  fr.i  dum  dc  quibus  i  !  d.l.dtfcreis.  Cauft.n.  nrcuriiha 
&:  immcdiata  proptcr  qua  n6  licct  muto  &  furdo  mortss  caufa  donarCi  no  i  • 
laeftquu  fit  mutus  &turdus>cu  poiVttoIiai.itiunv.ttcrc  /.i.D.fwi  &  a  qutb. 
mannm.tr  apud  r*utiM,*J*M*tttjit.n.$.tSex\  quia  ncq;  tcftari  poteft.tr 
autfolt  pcrmiflu  cft  vtdonct  caufam'»rtis,cui  tcftari  permittitur.Et  verb  t3 
ecncrahtcr  proditu  fit  donationes  cauianiortis  adnumcradas  ciTc  vltunis  vo 
Iutatib.ncq,vUa  cx  partc  ijs  abfinulcs  intclligcdas,u  !<jij"iti!r  luftm.iri  l.vlu 
Q.de  dortar.cauf.mor.c^us  dicat  donarioncui  cauu  mortis  que,  a  pupillo  iatta 
fit  cosctictc  rutorc  propiits  acccdcrc  ad  vlcima  vohtt  ite  tpa  ii  l  t»t  berc  fscX; 
eflTct?Aut  citr  no  patiaiur  pupillu  faltS  cofcnticte  tut.jrc  vtiUtef  Jouare  caufa 
mortisiis  ipiiscafib.quib.cide  punufsu  cft  donarc  intcr  vmosrld  cft  cu  taiu 
fta&  honefta  donidi  ratio  fubcft  vttutcle  tudicio  debuerit  tutortcncrt  a"  ot 
ficiu  ilhid  pi^termifin^cNquctnadmodu  tracl.it  Vlp.in  d.ii.§.fed  ejrfino  mor 
tu.D.de  tutei.&ratton.dtjh.Cwn.n.nwnV  pauper  fiat  qui  don.it  caufarnor 
tis  quam  qut  mtcr  viuos,  vt  taai  dixiraus,  quod  rcuocare  donatioiic  quado-. 
cuq.poffitjqucn^obfccrojratio  cfft  poirttprobjhcd^pupiilodotKtioniscau 
fa  moitis  tutcrc  autorc,ij>  ctti  calib.quib.  vaicrct  donatio  inter  viuos  tutorc 
iutore  facfa,nifi  illa  cflct  cpcutn  donatto  caitfcf  mortis  vltima  ut  voluntas,nb 
cxalicnoarbirrio  pcdcVcdclH-t,ncq,ipriuati  homints  volutatcprohciici  h- 
cutncctcftanicnti  faclionem  priuatusquifijna.nc6cedcrcpotcft,fcd fola^Icx 
vndc  &  tcfhmcnra  publtci  non  priuats  niris  t-0'<  dtcuntur  l.$.D.fut  teji.fact. 

CtJf.i.tlia.ittfhii0.ji.D.de  hered.tnjitt. Scc  unc,vt  arbirraniur,qiiiiqua-  a  no-* 
is  hac  in  rc  diflmitirct  ni(i  omnes  i!!ud  fefclltflctttp  icriptu  vidcnt  in  AJLtiL 
b .xy$.i*D.d* ««r/.caft/^on.filnimra.quamuis  ttitaiinopolJit,nc  quidc  vo- 
lcmc  p.itTcpufHr  tasncn  patrc  pcrmtttcntc  d^narc  caufa  mortis.Vntu  enirn 
illc  bcus  clt  qut  fccit  vt  ncmo  ex  intcrprctibus  hucui^uc  dubitaucrit  cjnin 
liccat  rtliofamiltaf  cutufm  gencris  bona  donarc  caufa  mortis,  fi  modbpatcr 
confcnrtat, vtcpc  n<?n  vtccatur  fercnda  ifta  cofetutio^Filiusfamiiiasnon  pot 
^Kcrc  teftamcntutr>nc  cjuidcm  voknte  patre:  Ergo  ncc  mortis  caufa  dona- 
rc.t^ua  xwwca  argumcntationc  nos  vtimur  vtprobcmus  flliumfamiiras  no 
poifcbona  fiu  ad.tcntitiadonarc  caufamortis,nc  quidcm  cbnfcnticntc  pa- 
trcnccma^is  in  ctuibus nihil  omninoturispater  habcat  quam  ca in qui- 
bus  habct  vfijmrfuftum.At  dcbuerut  animaducrtere,  quod  uihil  vidctur  no. 
itaiuiffc  in  obfcuro  Marcianum  in  d.l.tam  ir,vt  W^.tnd.l.jUtmfa.-j.D.dc 
don.xrxctiTC  dc  donationc  per  riiiumfci.racra  carum  rcruin,  qusratl  pcculiuut 
profcc"iitium  pcrtincrcnt,cum  eo  mrcptr  tiliumfam.patrt  adncntitiaomuta 
leqnircrentur  l.plac*t.~<).D  de  acy.bered.i.i.D.fi ijuis  apare  .manum.fn.  \n 
quo  gcncrc  pccnlij  profeclitij  lpt cialis  ratio  cli  eaq;  pcrcuides  proptcr  qi  a 
ncccfl.irius  fit  con^nfus  patris  cum  filiusla.  donat  fiuc  i:ttcr  viuos  donct  iti  e 
caufa  n  ottis:  quia  fcilicet  ciufmodi  donationcnon  tam  fiwus  ipfe  qiumpa- 
let  U-di  ac  pauperior  ficn  vidcrctur,cuius  niruirum  eft  pccuUu  ma^is  quarn 
filij  pd  vtTum.lpatri.iy.'D.d*  Mi»«r.Donari  cnim  nodicitur  nifi  quod 
fiatcius  cia  donatur  l.tn  adtkus.^.  f.vlt.D.de  doaar.VxQindc  tihofam.dona^ 
tcrcm  peculij  ptofcctitij  fineconfcnfu  cV  voluntatc  patris  li  donatio  valcrct 
fiucintcr  viuos  fiucmortis  caura  racla  efl«t>  alicrt  trum  euenircoporterct  vt 
vei  ignorati}&  fortaiiis  ctiam.  inuito  f  a^tri  dontiiumn  rei  fuz  aui£crrcrur>vcL 
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trastcnrct  in  alium  tilius  quod  ipfcnon  habcrct,quorum  vtr 
ctfct,Sc  arattonc  ipfanaturali  ahenum.  l.ftflim  tuM4.14.Cto 
flrum.u.l.nemoplm  inrii.^.l.non  debet  4ktri.74.de  reg.mr. 
Vlp.in  d.l.fMmfdtnthm.f.pdri  dutem.ia ibit  pari  rationc  prc 

liotam.donationem  peculij  profecfcitij,fiue  inter  viuos,fmc  c 
acccdcntc  patrtsvoluntatc,nc  fcilicct  dominium  rci  donatf 
rc  vcra  pertinct  ab  co  ignorantc  difccdat.quod  ficri  nunquai 
t).$.fires. D.deiur.dat.  Atin  pcculio  aducntitio  cuiushodic 
eft  etiam  inuito  patre ,  nihil  talc  tractari  poteft:finc  ponas  i 
«lcntitta^in  quibus  pater  habcat  vujmfrudtum  fmc  in  quibus 
nam  cnim  herct  iniuria  pati  i  ctiam  ita  pofito  iurc  vt  huiufu; 
natio  valeret  citra  cofcnium  patris  fiue  intcr  vmos  fa&a  cflci 
tis?  Ac  qut  Jc  cu  nihil  oinnino  iuris  pater  in  iis bonis  habct, 
Sed  Sc  cum  habct  vfumf.q  lid  prohibctalicnari  a  tilio  nuda 
habct,faluo  vfnfructu  patcrno  quc  no  habctPAut  quodnair 
ficri  prxiudiciu  patri?Aliocjui  pertndediccndu  cflct  in  aliis 
tcndum  nocifcproprietario  alienarcproprietatc'  cuius  vfurr 
quod  tamcn  talfum  cft.Pcrmittitur.n.propi  ictario  nudam  i 
qua  habet  alicnare  &  obligarc  finc  confeufu  tru&uarij  faluc 
i\siru&.u.l.i.C.de  vfufr.tf  habtt.Cu^  crgoconfcnfus  patris 
filiumfamiliasfjclano  requiratur  nifi  ad  hocnc  prxiudicu 
quod  &  Fachincus  nobifcu  fcntit.planc  confcqticns  cft  vt  c 
ucntitiis  aeitur,  nullo  modo  neccflarius  fit  cx  luris  rationc  < 
fiue  tiliusfamilias  donct  plcna  proprictatcm  co  cafu  q.;o  pai 
vfumrr.fiuc  nuda  eo  cafu  quo  patcr  fru&uartus  cft.Quid.  n 
fenfus  patris  ad  validanda  donatioiic  cius  rei  in  qua  nihil  on 
habeatr'  Atqui  ccrtum  cft  inquies.,  116  valerc  donationetn  i 
{inc  confenlu  patris  filiusf.fccerit  corum  bonorum  in  quibi 
fumfr.qua:  tn  valerct  accpdetc  patris  voluntate.Fateor  lic.n. 
§.filijs  rtutem  f*mtit4i .  Q.de  bon.  jux  Uber.  Scd  dico  prohibi 
hoccafu  bonorum  aducntitiorum  donationcm inter  viuos 
iurisjfcd  ex  fola  llla  Iuftiniant  conftitutionc,quar  idco  fuit  n 
ui  valerct  donatio  fi  non  exprcflim  z  lcge  prohibcrttur.C 
i  prohibitionis  rationcm  fumit  Inftinianus  cx  iure  fcd  ex 
raelius  eflc  car&are  iuuenilcs  calorcs  ne  cupidini  dcditi  tr 
xttum  quieospoft  difpcrfum  cxpc&at  patnmonium.Ide6\ 
nationcm  hliistamiliasluftinianus  piohibct,fcd  &aliam  qt 
alienationis,adcoq;  oppigncrationcm,quippeper  quiadal 
niatur  fauore,  vt  apparct,  folius  filiusf.  qucm  nulla  ncccflit. 
adalicnandum,ne  dum  ad  donandum,  no  etiam  fauorepat 
hil  intcrcft  prorfus,ctlm  &  fccundum  natura  &  fecundum  I 
gaturpateralcrehliusfam.  habentcbona  aducntitia  quoru 
^>atris,atq;  fi  bona  nulla  filius  haberct  quia  rci  cuiuflibct  cr 
rum  coftttit  in  fruftibus./.c*  filiU4.y6.$. dominm.de  legdt.i.: 
nationiscaufa  mortis-  Ncccnim  fuitprohibenda  filiofam, 
coarcUndi  fint  iuucnilcscaIores,ne  filiusf.triftcm  fcntiat  e> 
difpcrfum  cxpc&at  patrimonifi,  cum  triftis  illc  cxttus  nullu 
dcnationecaufamortis ,  quz  fciiicctpro  donatoris  arbitric 
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cumquepotcft.  An  ergo  volumus  polft:  filiumfa.  mortis  caufadonarcbona 
aducntitu  in  quib.:s  patcrh:bet  vfumfructti:n?Id  fanc  confcqucnseifetco- 
ftitutiom  Iuftiniani  tilo  ctiiin  cafu  quo  patris  confcnfns  nullns  intcrucnif- 
fct,  fi  cj-  "inadmodum  donationcm  intcr  viuos,  ita  &  donationS  caufa  mor- 
tis  r.6  alia ratio  quam  Iuftiniancar  lcgis  autontas  h  .pcdtret.  At  lam  diximus 
filiumfa.  ne  moitiscauhdonarcaducntitia  fua  poflit  prohibcricx  ipfa  iuris 
ranoncquia  non  potcft  dcccderc  cum  vltima  voltmtatc.Non  crit  igitur  bo- 
na  confccutio  fi  quis  dicat  rattonc  lcgis  luftin.prohibcntis  filiofam.qi;acuq;. 
alicnationcmaducntitiorum,  inqutbus  patcrhabcat  vfumfrucruceftarc  in 
donationc  caufa  mortis.Erco  ctfc  tlla  permittcda.  Quia  nimiru  cciTantc  po- 
tcftatccoiVtutionis  fupcreft  ratto  iuris  c6inunis,qu|  no  patiturdonationcm 
hac  valerc,vt  qu^  facit  vt  no  fit  in  hanc  rcm  neceiiaria  coftitutio  Iuftm.  Fru-  ■ 
ftra  fiquidc  cft  ab  Impcratorc  id  dccerni  <j>  iam  cautu  fit,iure  comuni  l.Imp. 
jo.D.«  reb.AHtor.imdte.pofitd.  Porro  eadc  ratio  iuris  aue.  non  patitur  valcrc 
donatiouc  caufa  mortis  a  filiofam.  facta  de  ijs  bonis  aducntitijs  quortipatciv 
vf;mfructuhabct,in  ijs  ctiam  locti  obtinctqua?  ad  filtau.fa.  plcno  iurcpcr- 
tincnt,quia  no  co  minus  {liiusfa.mancr,  quod  cabona  fibi  habcat  in  quibus 
nullu  fit  ius  paris,  &  confcqucntcr  non  eo  magis  cum  aliqua  vltim3volun- 
tatc  dccc.iere  potcft.Gcncralitcr  igitur  vcrum  cft  donationem  caufa  morti? 
afiliofarnilias  factanon  valcre,  no  adhibita  illa  diftmclionc,An  bonoruad- 
ucnritiotu  qii£  filiusfa.donauit  vfumrtructu  habucrit  patcrjnecnc.Qua;  tame 
diftinftio  adhtbenda  cft  cum  agitur  de  donatione inter  viuos.  Eoru  namqi 
aducntitic  rum  quoru  vfusfructus  ad  patre  pcrtinet  donatio  intcr  viuos  filio 
prohibiu  finc  confcnfu  parris  cft  d.f.filtjs  tutem,  pcrmilfa  vcro  corum,quap. 
iunt  filij  plcrio  iure  d.Tfoueli.uj.  vt  hc.matr.ejr  auU.in  prineip.An  quia  ma- 
lor  fit  rat»o,vt pofiit  filiusfam.fine  confcnfu  patris  donat  c  inter  vinos  eabo- 
na  quofum  piter  vfumfructum  uon  habct,qtiam  ca  quorura  vfusfrttihis  cft 
patris  "i  Imnwlongc  minor  cft  fi  bcncintucare:  quiacum  filiusfamilias  plc- 
nam  habct  aducntitiorum  proprietatem  ,  longe  periculofitu  cV  damn'oliusf 
tiuturuin  cft  patri  fi  filtusca  bona  donando  alitcruc  malc  diffipandb  in  egc- 
ftatcm  dilabatnr,cjuam  ft  patcr  vfumfru&um  haberct,quia  egcnum  filifi  pa- 
tcr  dc  t>roprijs  Tuis  bonis  alcre  cogctur ,  qucm  aleret  ex  fructtbus  bonoruna 
ipilus  rilij-quamtulibctalicnatorumfieorum  haberetvfumfrudrurn.Ncc  .n. 
afienatio  pcr  filiurn  quocfiq;  titulo  fa&3,vtiamdiximiisa£timerctpatri  vfu- 
i :  u : t u> 1 1  kmcl  quc/itum.  Itaq;  ratio  prciudictj  patcrnt  fuadcbat  potius  vt  fi- 
liusfam.  prohtbcndus  cffct  bona  illa  donare  aut  alio  quouis  modo  alienare, 
cmoru  plcnam  proprictate  habcrCt  quairt  vtea  quoru  vfusfru^us  ad  patrcni 
ncrjtincrct,fi  no  ipuus  patrisvolutas  intcrucniret.Scd  iamonuimus  feptusno 
effc  valde  laboradum  in  ratione  quercnda  coftiturjoneIuftin.quas  ccrtu  cft 
fcmper  aiuris  rationcabhorrerc  quotics  abhorrcnt  a  iurc  Padectaru.Idq;in 
propofita  qu^fttone  idco  minus  miru  videri  debct,c^  coftitutio  Godicis  mi- 
nii*  plena  fuit  in  eo  quod  noluit  Iuftm ianus  rationcm  iuris  vetcrisjipfumq; 
ius  patrij  potcftatis  adbo  violare  vt  filiufufa.  faccrct  capaccm  aductitiorum 
inutto~patrc  etia  quod  ad  plenam  proprietatem»  fcd  «um  hoc  teperamcto  vt 
vfusfruc^us  patri  acquircrctur,nudavcr6  proprictas  ad  fiiiu  pcrtujeret.Exe- 
plo  eius  quoci  iam  antca  Conftantinus  fanxcrat  dc  bonis  maternis  in  /.  i.  C. 
<<r^.»M/.Qupd  fiearoftituttoncruftin.permififfct,  cj  t>ermtftt2V#»#fl.  117, 
Vx  fHiusfamiUas  eaf  ax  el?et  plcnar  prQpnctatis ,  nottdubUo  quinfiuiUUer  . 
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idunius  in  aducntijs  omnibus  iuiilct  iilc  conftituturus.fc  omnttafuaK?n2. 
•  tioneni  corum  intcr  viuos  quoquc  tiliofamihas  prob vbiturus,Ko foliim  cb 
rationctn  illam  pruudieij  putemt  quam  proxinc  attulimus,fcd  cttam  ca:p- 
fa  rutione  qua  n.otum  fc  apcnt  ff  mclius  lit  iuucnilcs  liliorum calorcscoar- 
ctarc,ne  cupi  Jmi  dcditi  ti  iftcm  fcntiant  cxirum  cui  cos  poit  diiperfura  cx- 
p<  cut  patrunonium.Maius.n.  pciicrlumtriftis  3c  miicrabilis  cxitus  immi- 
nct  iilio  4111  alicnat  bora  fuaaducntitia  tn  quib.  patcr  nuiium  vfumfructum 
habct  quam  ci  qui  alicnat  aducmit  il  quorutfj  vCsfructus  cft  patris.Hoc.n. 
poltcnoie  caiu  iiluis  tjuantumuis  cx  humfmcdi  alicnationibus  inopstactus 
ipcrarc  potcll  alimcnu  A  patrc  cx  rrudib.  qui  patri  falui  funt  bonorumalic- 
natoruimqui  h  falutnon  cifent patri, fortaUlsaliunde  no  habcnti  vndefeip- 
.  fom  alcrctitiiio  mifcro  moricndum  clht  famc.Lt  idctrco  fi  Iuftin.diftaAV 
nr//.ti7.niliil  aliud  conflituiitct,nilIvttiliisfauuIias  adquiripoflcntadactttii 
plcno  iurcincc  prxtetei  ltbera  facultatc  dc  ijs  bonis  quo  vcllCt  tnodo  diW 
ucdi  dcditVct,non  putarctn  dubitauriu  quiu  cx  rationis  v:  loquun:uridcn:i:i 
tc  vidcrctur  horum  quoquc  bonorutn  alicnationcm  circa  patrisconfcnltiin 
iihjsfatnilias  prolubuiifc.  Ar  ctim  c  contrario  cxpreisim  Iuitin.  confimicrit 
vt  dlijsfamilias  Uccat  dc  his  bonis  quoru  plcno  iurc  domini  (ttttt ,  proaib;- 
bitrio  dilponcrc  non  ioltim  dubitandi  ratio  nullarclinquitur,  quon.muiVi- 
ccrcijs  dcbcat  quod  lulUn.liccrc  vcluit,fcd  &  multo  probabilius  poflct  dc- 
tcndi  fi  rationib.agenduincfiettpernuttcndum  hodic  ii!iofamili1sir.tcrvi- 
uos  alicnarc  linc  confcnfu  patiis  ca  quoque  bona  adutntiria  quorum  v(i«? 
fructus  clt  pattis  ,  fcilicct  faluo  fcmpcr  patri  vfufruchi,in  coquc  abr«-r£jtam 
lCgem  Codicis  cx  maioritatc  rationts,  cum  liue  patris  itiie  filij  prxiudicium 
intucamur ,  maiorprohibitionisratio  lccum  habcat  in  boms  qiutfuntplc- 
ito  nirc  iilij ,  quam  in  ijs  quorum-non  habct  illc  nifi  nudam  propnctatcm. 
I\olim  tamcnticilt  hanc  opinioncm  inuchcrcvtfiliusfaniifiaspoflithodic 
f:nc  coicnfu  patrts  donarc  intcr  viuos  alitcruc  alicnarc  bona  adticntitia qno- 
ruin  pattr  non  habct  vfumfiucTuin  ,  quamuis  pro  lucftntcntiaf.iciatctiam 
ratio  luns  qux  domino  cuhbct  potcftatem  facitdcrcbus  fuis  proaibirno 
difponcudi  zulg.l.ta  rc  mandata.zi.^.mandat.  Cum  cnim  ha*C  rcs  pcndcat 
cx  Iuiliniani  cbniHtutionibus  quartun  vna  qua:  prior  vult  non  poffc  tilium- 
familias  alicnarc  ilnc patris  confcnfu bonaquorum  vfusrruclus ad patrcpcr- 
tinct  altcra  vcro  ip.i.v  poftcrior>hanc  ci  dat  tacultatcm  pro  arbitrio  difponc- 
didcijsbonisquoi  um  plcnam  habcatproprictatcm,nihil  aljud  inuefhgaft' 
dum  aibitror,  niii  quid  lufti.  conftitueriti  no  ctiam  quid  conftitocrc  dcbuc 
rit:&  loncc  turius  hoc  clfe  arbitror ,  quam  fi  prior  lcx  pcr  intcrprctationcin 
trahatui  adpoltcriorcm,autquodcil'ctdihiciliuspofterioradprioreni. 
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dcbuerant » non  autem  id  de  qoo  quxrujit.  Cur  m  huiufmodi  donationc  fa 
ncccHarius  confcnfus  patris.  Iliud  uquidcm  facilc  cft  diccrc.Neceflarium  cf- 
fc  confenfum  patris  cuin  filiusf.  donat  aliqutd  quod  iit  peculij  profcditij  t\- 
uc  donct  viuus,u*ue  mortis  caufa , nc  altoqui  danum  inferat  patri  cutus  rctn 
donat  vt iam  docuimus.Scd  no  jquc  facilc  cft  diccrc.Cur  pcrmittcntc  patre 
vaieatmorm caufadonatioquxfpccics ci\  vitimar  voIuatatis,cum  inpatris 
poteftate  no  fttfctccre  vt  filiusf.  dccedat  cum  vltima  voluntatc  no  magis  qua 
cum  teftamcnto.Vcrumtamcn  pendct  hxc  ijftio  ex  co  ipto  cx  quo  &.  prior. 
Nempcex  ecquoicum  fupradictts  locis  tcripfcrunt  Iurecofulri  filiumia. 
poffe  inortu  caufa  donare  cofenfu  patris  acccdcnte,n6  nifi  dc  profc&ittj  pc- 
cuhj  donationc  fcr.fcrunt,quod  iptum  uon  rafilij  eft  quam  patris.Inde  niq; 
fit  vt  cjuod  fihusf.  huciuiTj  ftuc  timplici  voluntate  patris  dimauit  pcrinde 
iitacli  patcr  ipfedonatictqucmadniodum  ft  mca  voluntatcrcm  inei  tu  no- 
mtnc  tuo  Titto  donarcs.vt  fcrtbtt  Pompontus  in  d.l.tn adtbm.^.fuodfiHikV 
fnm.etd.tn.de  donat. qux  ctia  fcntcntia  &  ratio  cft  l.fi cofenttctc.  \6.\).de  mth 
rtwni^Colequcntcr  utcndum  cft  cutn  filtusf.mortis  caufa  donat  volcntc  pa- 
trc,n6  ta  filiuin  ipfum  donarc  vtdcrt  vt  dict  pdfsit  dcccdcrc  cum  vltima  vo  • 
luntatc  cotra  rcguu  iuris,quam  patrcm  mortis  caufa  filtj,  quomodo  patrein 
rccxe  donarc  p  Jife  ctiacoitatcmatrimonto  hlij  ccrtum  cft  /.  mo'ti*  cauf»  fi- 
lij.ii.I.mertu  cduftcapttrm.&SD.dc  dtnttt.c*uf.mort.lti<y,  Wjc  cafu  valct  do 
natio  caufa  morti .  fa^ta  pcr  hliumf.qiia  neq;patri  iniuriofa  cft  qui  cofentit, 
ncq;  rcpugnans  legtb.  rcr  qua  lc.  1.0  fii  vthliusf.dcccdat  cmn  vlhma  volun- 
tatcfcd  vt  patcr  ipfc  in  cafum  moitisfilij  qtiato  fub  alia  quahbctcondicionc 
donalle  tntdligatur :  N iti  quod  1  cuocabiiis  donatio  cft  no  tatum  fi  donnta- 
rius  antc  filium  moitatur ,  pcrtndc  ac  li  filius  donator  eflct :  fcd  ctiam  /i  pa 
trcm  pccnitcat  donatroius  antc  mortc  filij.Cttm.n.patcr  ipfc  (it,qui  dorulH 
itclltgitur  cius  eft  pacnitcre>n6fihj.  L4.-D.dc man.vtnAtQ.  quinisnopatris* 
fcd  folius  filij  mortc  donatio  iic/  pcrficiatur:quia  no  fuc^  fcJ  tilij  inortiscau- 
fa  pater  donjuit,quxratio  &  fcntcntiacft  l.mortu.^.D.dedonat.intervir.ejr 
vxor.i.ntcfrstru.y.vbt  %/iccurf.  Q.de  donat.muf.  mort.Hartol.ad  l.qm prccto. 
D.M^.licct  Baldus  contra  fcntirc  vidcatur  in  d.l.necfratris,  vbi  malc  diftin- 
gurt  ac  tn  rc  pcculium  aducntitium  a  profcditio,fupponcns  cum  filiusf.do- 
nat  rcm  peculij  profcctitij  caufa  mortts  cofcnttcnte  patrcdupliccm  cfle  do- 
na:icncm,&  vrramq;  inualidx.vna  q  a  patrc  contct  itur  in  filiun),alia  qux  * 
fd.o  in  donatai  ium:Quod  falfum  clt.  Na  imo  vcro  vna  tantum  donatio  cft, 
ca  vcro  nc^tra  cx  us,qua%  fomniat  Baldus:  fcd  quar  rcdc  &'  itnuicdtatc  con- 
fcrtut  a  paticindonatarium  filio  folu  nuniftcrium  pftantc,  quatum  ad  tra- 
dicionc.n  nuda ,  qux  facti eft,non  quantum  addominij  traniUtion&qux  eft 
iiTis.Alioquin  fcqucrctur  numquam  valuuram  donationcm  intcr  viuos.fa- 
ctani  a  .tliota.dc  pccnlto  protcdri:io  cx  .onfcnfu  patr,?,  qoam  tamen  vakrc 
conftat  t.filtutf.-t.ptr  tot.D.de  dontt.  In  ouo  fini*v.Ijrc  ius  cft  fiuiulmodi  do- 
naticniscaufamorttSjTtviuodonatorc,  1.  patre  ltatirYcuocabilis,  l\  modo 
antf  illam  rcuocatam  fiiius  decct1crit,cu;n  t  imcn  cctcrx  mortis  cauia  dona- 
tioncs  non  inu  donatorts  ntortc  inlccuta  perfeftx  dicantur./,«tfw  vtdetur.^u 
D.fo<i.idc6q;intcrim  adonatorc  rcuncan  cxpwnircnna  quanJocunq;  pof- 
(int.I.fHt  m»r/w.<o.D.fo^.qutppc  qux  tunc  ficri  dicuntur ,  ctirn  qti  \  inauu^C 
fc  habcrcqiuu:  cum  cui  donat:  ma^tfq;  cum  cui  donar,qi  air.  hcrt  lc  fuum  ' 
l.i.l.fentttuj.fi.$.fedmorttJ  cauf4.D.etd.R\it{us,  vtquamuis  filius  ipfc  fit  qtii 
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patreconfcntientc  mortis  fu;catifa4poauit  non  pofsittamci 
ncm  filius  rcuocarc  finc  patre.  Non  ob  id  folum,  quia  na- 
quodq;diflolui  co  modo  quo  colligatum  cft  l.mhtltAnatur 
iur.  VcrumctiajCiuiacifctabfurdumUbcralitatcm  ,quipatr 
fola  filij  voluntare  reuocari  patre  inuito  vcl  ignoratc.  Fiunt 
qux  alioquin  ablurda  &  inconucnientia  videnrur  >  ex  co  <y 
niortis  caufa  donationcduo  fint ,  donatio  6Y  caufa  donatior 
dc  qua  agimus,donatio  cil  patris,  mors  rilij  &  ita  cx  vrroqr» 
man  nccclfc  cft,$c  partcm  iuris  fui  accipcre  a  patrcparrcm 
promptum  cft  intelligeic  cuiidrefpodcndum  fit  quarrcnti,  < 
liccattiliot.rcftari  dc  pcculio  proicctirio,fi  pater  confcntiat 
qucmaduiodum  patcr  donationcm  per  interpofitam  filij  p 
&r  accipcrc  poteft,vt  &  alium  qucmlibet  a&um  inter  viuos 
D.dedonat.i.Jijiltof.i^.D.de  mort.CMuf.dirtMf,  ita&  teftari  p 
cumlex  X  ILtabu.ipfius  patrisf.dumtaxar  perfonadcmonl 
torncliadccaptiuisquorlegciu  Xll.tabularum  inhocfec 
lucrit  vltimam  hominis  volantarcm  ex  alicnoarbitrio  pcn 
$.i.D.de  CMpt.&po/ii$m.  I.  lex  [ornelut.z%.  D.de  vnlg.rfr pttj 
tUainjlttutto.  ja.  D.de  hcrsd.tnfitt.  Replicabts  donarionem 
fpccicm  vltimz  volunratis,  crgo  ncq;  apatre  pcr  tilium  fic 
idl.fenium.nHm.S.C.qHiie/l.fac.pojf.  impugnat  Raphaelen 
prmium  iam  antc  nos  hanc  fcntcntiam  attigilfc  coperi,pot 
riYm  huic  obicctioni  iam  fiuisteci ,  cum  mxi  hanc  mortis  c 
quam  vel  filius  tcccrir  dc  re  patri»  confenticntc  patrc ,  vcl 
cafum  mortis  filij,non  clfc  vltimam  voluntarcm  neq;  patri 
ncfcio  anRaprucl  ipfc  pcrccperit,  la£bn  ccrtc  non  percc 
&  in  aliisplrnfq-,  veram  nu  is  fumlit  pro  inani  fubnlitatc 
tnm  prodefie  ad  acucnJa  fdiolanu  ingcnia  quomodo  llle 
loco,&  Ioqui  folent  non  tantum  1'ragmatici  fcd  etiam  vulr 
ctores  qui  vt  pluriiuum  ca  ignoraiuqux  ncc  rudionb.  fch 
bcretimpuiu  ignorarc~Magtsaut6  miror  DidacumCouar 
errore  fibi  placuilfe  in  j.  pjtrt.  'Rgb.de  te/lam.num.y.  ncc  j: 
apettam  vci  itatcm  vidcrt  voluilfc.  Hxc  cum  in  pcculij  prt 
neafiliof.  factabcnc  dicantnrapparet  in4>omsaducntitiis 
plcno  iure  fiuc  quod  ad  nudam  proprictatcm  non  idcm  di 
ttimuis.  n.  pater  tilio  fuo  ca  bona  mortts  ca  ifa  cionanti  co 
nonca  magisramcn  fieripotcftvt  patcrdonaflc  vidcirur 
iuris  habucrit  in  proprietarc  qua  ponimus  fuilfedonatan 
anepoiTes  affcquivtnontamfilius  qui  donatTet  parre  co 
pater  ipfc  donatfe  cr§  dcrctur,  nihil  tamcn  aliud  crrtcercs  n 
debcrct  valcre  donatio  quippc  q  a no  dommo  ta&a  cfTct  4 
&  dXftfHiw.i^.[.de  donat.  Irafit  vt  cq  oli  vcraclTct  propi 
Filiuf.donarc  potTc  caufa  morUs  patrc  tofcntietc»quia  no  p 
cu  nift  I^pfcctitio  pcculio  cuius  donatio  ct  q  pcr  filiu  ipsu  f 
fta  cffcrr  a  patre  ipfo  fa&a  vidcbatur.  Hodie  c  contrano  po 
ehis  eft  inuitr>  6t-patrc  capax  aduetitioru  cuiufcfiej}  gcncri 
^jpc-fito  neguiua,filmi.mortis  ca  donare  no  pofle  ncc  Q  p. 
tame  ttlo  cafu  c\ccpto>rctetoq-,  cx  iurc  vetcre.Nili  de  rc  al 
lcditij  donatio  fac^a  prop6natur,quonia  10  pcculio^tccti 
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Iuitl.inouatu  eft.Idco autpropofitionc  illa  iuris  vcteris  unui &mus,  quiaplu 
res  hodie  caibssut  t  qutb.no  valct  donatio  inortis  caufa  pcr  hliuTa.fa&a  co*c 
ti£te  patrcqui  cjtilb.  valeat.V alet  in  profeSitits  ta>u  in  quib.  vnus tatu  cafu* 
eft.Siquidc  profeditta  oia  sut  ciufdc  geno  is,  &  arquo  iurc  patris  n661ij:Ko 
valet  verb m  aducrittis,quar  diucrii  (peciei  funt,alia  materna,aliaprt>pi  j  H  j 
labonb.quxftta,  alia  dcniq;ab  aliis  pcrfonts  filiof.relida.Et  ex  nisomnibus 
rurfum  alta  qu$  acquiruntur  hl:o  pleno  turc  alia  qua?  non  nifi  quantu  ad  nu- 
daproprietate.In  qiub.  omnib.  vcrum  cft  no  valcre  donationccaufa  mort» 
fiucpatrisvoluntasacccdjt  tiue  no,quonia  alioquificrctvtfiliusfa.  decede- 
ret  cQ  vltima  volunratc  cphc-ri  no  pot  quin  tota  iuris  ciuilis  ratio  perucrtatur. 
Ncmo  a«ir  negattorit  propolitione  Ar  rc£i:!a  mris  cx  iis  cafibus  conftitui  dc- 
bercqui  frcquetiorcs  &  phires  lintnoex  usqm  ran  >rcs        fe/f.D.de  Itgtk. 
Tanto  magis  autin  propofito <p  nos  dc donatibnc pcr  hLutam.  factadifputa 
rous,qnx  ai  tc  ab  c<>  ht  dc  pecuiio  profcditio,n5  nili  xquiuocc  dict  pot  do- 
narioatiltoia-.n  .facta  cum  a  patrc  potius  tacta  intc-Htgatur.  Atquxtit  dc  pc 
culio  aducntitio,vcrc,  propric  cV  vniuoce  donatio  c/t  pcr  fiiiu  non  per  patr* 
fa<fta,tu  quoq;  tum  patris  confcnlus  internenitict.Ad  hanc  igitur  non  ad  illi 
accomodari  cicbct jppofitto  dc  donatione  cr.ufa  inortis  1  filio  L&itcG  tracfa- 
tur,  an  valcat  nccnc.  Dices  immo  aliu  6t  cafii  dTe in  quo  pc  ffit  valcre  mortis 
caufa  donatto  pcr  fiiiuf.f  jda.Nfpc  ti  donaucritmortis  cattfa  re*  cnftrcnfis  pc 
Cultj  cx  dJ.fittmfa.f.vlt.^D.de  don*.  Scd  pt  rtcr  id  quod  ncq;  caftrcntia  indt- 
ftmcte  a  hliofa.morriscaufa  donanpoftc  arbitratnur,  vt  fequcnti  capitc  dif- 
fcrctnus,cft  ctia  is  cahw  altcnus  a  noftra  difputationcTracunius.n.dc  dona 
tione  caufa  mortis  pcr  hlium  fa&a  qua?  no  valcat  nifi  prcpter  accedcnte  con 
fofum  patris.Atqui  bonorO  caftr«tiu  donatio  quib.  calib.  valct  tnortis  caufa, 
vttq;valct  ctia  116  accedctc  patris  voliitatc.No  igturcxcmplu  boncrti  caftrc 
fiu  taccrepot  vteo  magis  admittcnda  hodicfitpropofitto  illa  pfHrmatiua.Jo 
nattone  caufit  mortis  a  hhofa.  tacta  valere,<i  paicr  c6fi.-nriat.  Supcriorib.  autc 
oon  aducrfabitur  li  quis  obiiciat  cx  Vlp.in  d./.f}/tH*fa.-*.$.  fnn  *h\c  de  dona. 
pau  rationc  prohibitam  ctlc  hliofam.  donatlonc  intcr  viuos  &  mortis  caufa 
non  interucnicnte  patris  confcnfu.  Fatcorcmm  parcm  ciTc  vtriufque  ratio- 
ocn:  in  bonis  profc-Ltitij  peculij  de  quibus  tantu  co  loco  Vlp.loquitur  vf  fx- 
pius  monuimus,qux  cu  ltnt  patris  non  niagis  intcr  viuos  quam  tnortis  caula 
doruri  poftunt  a  hlto  fine  patris  voluntatc  qutn  patri  liuc  itjnorati  lluc muito 
rcs  fuaaurrcrattir,quodalicnu  cft  no  modo  a  rattone  itiris^cd  etiam  a  condi- 
cionc  libcralitatisqu* pcr  donationcm  exctcctur.Scd  ncgoequiparanda  dlc 
donationcm  caufamortis  donationi  intcrviuos  in  pcrfonahlijfamilinsbona 
aducnntia  donantts,quia  donattonc  inter  viuosnulla  iurisratio  impcdit,  fcd 
conftttutto  foIaluftin.cV  quidc  cotanturn  calu  quoaduentitioru  viiisfructus 
ad  patrcihperuncat;Donationcin  vcro  caufa mot tts a filiofamilias  dc bonK 
adu^titiis  faftanilicct  ncq;  vcrba  impcdiant,neq;  lcntcntiavcl  ratio  confti- 
tptionum  Iuftin.impcdit  tamcn  ratio  iuris  communis  qus  nonpatitur  filiu  - 
fatmliaS  dcccderc  cum  vltirna  voluntftc.Porro  non  qua?libct  donatio  vlrimg 
voluntatts  iure  cenfctur/cd  ca  tantutn  quar  mortts  caufa  riat.Nam  quc;  ht  tn- 
tcr  viuos  u\m  quoqoecum  ht  a  moricntc  nthil  fimilc  habet  cum  don.rtione 
cauCi  inortrs  ncdutn  cum  alta  qiulibot  vltima  volunmtc  d.l.  Senttrnf.^.f.fed 
mortts  (4^I.$na.^x.i.vU*D.dentert.  c.iuf.donsr.  Non  igitur  par  vtrit.lquc 
donactpnis  ratio  conibtui  poteft  m  bonis  aducr.tttii<  a  filiotamilias  donaris. 
Vi Jcainus  quid  in  caftrcnfibus.  L  L  L  ij 
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ER  R  O  R  OCTAVVS. 
De  taflrtr*fum  bonorum  donatione  caufa  mortitperflt 
fal\a  ftnt  confenfupatru* 

  • 

Yw^Vi  ^ D  v  8 1 T  A  T 1  iuris  e^cvc^ii  jr  ^wtn' 

VJ1^ i  ^Jv  cafhenfls  peculij  poflc  *Ha  donarc  fiue  inter 
caufa  cui  veht,ctiamfi  patris  confcnfus  no  a 
%v«;j  fententiam  prartcr  manilefta.  turis  ratione,  cj 
gj^G  inpcculio  caftrefi  pofsitcaotnniafaccre,qu 
poteft.tum  ex  coftitutioniban  co  peculij  gcncrc  jp  patrc! 
dt  Sf.il  (accdon.  mouctur  etiam  intcrpretcs  r.oftii  cx  apcv 
bis  in  l.filitufj.f.v It.D.de  donat.  vbi  ooft  tra&atun  tota 
illira.Vtrum  filiof.permirtcmlu  f;t  vt  donct  fiue  inter  viu< 
tis  ftne  confcnC)  patt  is,poftq;  adhibitas  multas  dtttin&ior 
dcntib.nos  &  ictulitnus  fic  cxplicauimus»fubiicitut  cx  Vlp 
Hat  omnia  hcum  habcbiu  »w  paganu.  ^tttrttm  <}*i  babtnt . 
quaficaftitft  tn  ta  codtcitnt  fttnt  vt  dowo  o  mortU  caufa 
pefitnt  citm  tefiamttifallionem  babedt.  QtKC  poftrcrna  verfc 
mentum  a  maiori  ad  minus  quod  valere  iolct  ad  affirmidi 
ftrcnfe  peculium  habcnti  pcrmittatur  de  illo  teliari  muitc 
dumfitouodminuseft  vt  tnortis  cauia  donct.  Longo  fi 
difficilius  teftari  quam  donare  cauh  mortiSfVt  cx  co  appa: 
prcr.c«iquod  hliusf.parrcconfcnttentc  donare  mortis  cauf 
mcn  uon  potcft  t.ia it.iy§.filiittfX) .de  mm.  cattf.dortat,} 
cft.Cui  licct  quod  plus  cft  vtiq;  Itccrc  ctiam  quod  cft  mi: 
xude  refttl.tur.  Mc  vcro  ratio  certa  mris  quam  vnam  fcm 
lco  ftcubt  rcperirc  pofIim,t  epcrtaroq;  tcnacirer  tuen,coc 
pofitioms  huius  ventatc  dubitarcpoftca  tandc  conduder 
diftinclc  nc  adhuc  dic.nn  niBiquain  vtvacam  ciTe.  Etft.n. 
iam  olim  dc  pccultocailrenfi  tcllari  cx  conttitutionib.tar 
tuiiTc  >ncq;co  cafu  quo  tcftatus  cflct  vllum  ius  parris  i  co 
taracn  illud  quoq;  fcto  moncntc  fihoK  ctiam  milite  intcf 
caftrenfia  dcferri  non  unquam  lcgiotno  hcredufedtanqi 
quainhcredituicm,fed  tanquam  peculiurt)  l.tJ.frtpontba 
fifefe.iy.tn prtnt.t£.%.\JM  btrtditatt.i^.^ater  er  pajf£> 
Magis.n.hidiciomilituin&  corum  ijui  cailrctTc  pccultui 
ccilum  eft  vt  5c  hcrcditatcnt  cV  hci  edcm  haberc  pofsint, 
do  quaft  patrestin  ca  rc  Ciatyvt  fcribit  Pump.in  l.vlt.tn pr 
i^Jtaq;  fi  ponas  filiumf.qui  caftrcnfc  pcculium  habuitdt 
lgnorantc  parre ,  poftcaq;  tnteftatum  dcccfliflc  dico  ficri 
vt  valcrct  mortisaaifadonatio,[primum.n.exrationc  iu 
nem  hanc  tractarc  Utbct,deinde  ad  Iniftn.conftitutione  c 
licct  potuerit  filiusf.in  iis  bonisdccedcrccum  vltima  vol- 
fstcto  tcftamento ,  fed  etiam,  quod  magis  eft,  .ib  intcfhtt 
roiflum  a  patrc  fuo  rchquiflct  i.fiiitttf.&.U.  ad  ieg.falctd* 
canfa  ignorantc  patre  donare  potucrit  tllud  incaufaeft, 
famortis fiuc  ita  fiat  vt  domintum  ftatim  transfctatur  in 
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U  vt  non  nifi  mortao  iam  donatore  Lx.  D.  de  rnert.9*.ufMnM.n\ivi<\uux\  di- 
cirur pcrfcct,a  prius  quam  mors  ftt  infccuta  donatoris  l.non  vtdttur.yi.l.mor- 
tu  CAuft.^.  (*r  frf.eod.i.+.f.i.^D.dc  d0hm4i.cxceft.tsxm  cum  mors  iitcau- 
fadonationis  ncccflc  cftvt  ordine  naturjrac  tcmpons  praxcdat  ctfcctAtm 
fnum>  ncc  fuhSciat  mon  donatore  fcd  mortuu  eflb  oportcat  priufquam  dr> • 
nacio  pcrftctadici  poflit.  Atqui  co  ipfo  inftanti  quo  montur  iilius  ac  ptiuf- 
quaui  ul  iam  mortuus,ccTtum  cfle  incipit  rnon  cu  intcftatum  ,  quadoquidi* 
non  potcft  ticit  tcltamcntutn  in  inftanti »  vt  ucc  aliud  quicquam  quoci  ho- 
minis  vcl  naturx  faau  rcqutrat,quia  ncs».i«omo  ncq;  natura  tpfa  quicquam 
faccrc  m  inftantt  porcft,fcd  oii  ia  ijrmpurc  operatur.Cum  crgo  tus  donata- 
ri j  quod  nullum  cft  autc  pcrrcclam  don.itioncm  non  pwlsit  incipcrc  niit  t| 
co  inftanti  quo  u  utfccuta  mors  d^natons ,  itts  autcm  patris  inupiat  cx  co 
tnftantt  qtio  kitus  morttur  ex  quo  fc. «.crtu  clfc  incipit  no  poilc  amplius  cum 
tocerc  tcftamentum  mouq,  liluiu  tntcftatu.  Scqtittur  vt  ius  patris  litinrci- 
pfa  donata  antiquius  lurc  donat an;,  ac  proindc  vt  non  poflit  valerc  donatto 
in  prziudtctum  patrts,  quippc  qui  Ji  tuncto  quadocunq;  riliot.intdiato  bo~ 
norum  omniu  caftrcnlium  icmpcr  dominus  rctro  fuiiic  tntclhgitur  d.l.pro- 
poneb*tur.<).d.l.dc  beredtttte.ty.}  .puter.  'D.dc  cajirenf.  pecul.  d.l.tjnt  res  1$ 
$.ri MUte.U.defolut.Doimiuu.n.  quid  kinpci  patns  nunquam  Jilij  tmffcrc- 
nofmgatur  [na  quod  veritas  abhorrct  rictio  iaccreno  pollct  vt  duo  in  loli- 
dumcodem  remporc  cmlJea»  rcidomini  fuiilc  hngeidtur/./r  vt  certo.  5. 
dmc.x  cbtcuiu.  D.co/W.jiiopotuit  tiiij  niagis  quam  altcrius  vil.u-  factodi- 
fcedcrc  a  parrc  igrvorantc  ncdu  muito  l.fiego,<).$  ft  rei.  D.de  tur.dot.  Idquc 
ipfum  ciiam  pcculij  nonicn  ucmoftrat.  Na  cum  dctuucto  filio  inteitato  pa  - 
tcrnon  alio  iurc  occupct  bona  caftrcnlia  filij  quam  qubd  p<  ftliminij  cuiuf- 
datn  fimilitudme  quali  patcr  intiquo  lurc  lubcat  pcculium ,  vt  clojarucr 
loquitur  Tryphoninus  m  d.l.de  bercdit*ie.V).$.p*tery  peculiu  autciij  non  fic 
poft  mortcm  fihjt.quia  moricntc  hominc  qut  pcculiu  habuit  moritUT  pccu- 
hu  quodukucofm.ilc  hominicifcdiciturin  l.pecultii.  ^o.D.dt  p:cut.l.\.$. 
mento.  D.  cfUAnd.de  pccul.*llufl  anntl.  fatcndu  eft  tus  patris  quod  habct  in 
hocpeculiorilijprius  mcipcrc  quam  veruiufitiiluim  dcccfJIilc,  quia  poft 
rtii  j  tnortc  incipcic  110  poflct  quo  tcporc  pcculium  an.phus  ntillu  cflct  ac  ne 
cjnuicm  patcr.Dtcataliqurs  mortuo  intcftato  ftliota.qui  cairrcnlcpccuhum 
hnbuit,hcrcditatcm  quulcm  filij  nulJa  tflc  fcd  tamen  116  co  mmus  vcai  cffc 
filtum  potutfte  dcccdcrc  cu  vltima  voluntate.Vt  cx  coapparcr,qund  patrcm 
^uoq;  ipfumrogarc  potcft  dc  vntucifo  pecuho  caltrcnii  rcfhtucndo  d.Lfi- 
liMf.iS.D.ad  /cg.fAlc.\bi  v!       •  116  (olum  valcrc  hoc  tideicomm.  fcdctiam 
ex  co  3:  falcidi  a  dcduc:,  cV.  poiH  tralirc  aciioncs  cx  I  rcbclliano  pcrindc  ac 
aliaqualibct  hcrcdtt.ut  rci;i:ura.  Qindnicryopotciitoonarccauiamortis? 
cinn  in  tupcriorib.dixcrimus  110  ob  alia  rationcm  intcrdictas  riliof.  cfll*  do- 
nationcs  inortts  caufa,qnam  qina  no  poisttdcccdcrccuni  vltima  voluntate. 
Acccdit  quod  vidctur  Uonatio  cauta  mortts  no  folum  co  lurc  ccnfcnda,quo 
fideicomm.ialtcm  ab  intdtato  rcirdu»fcd  ctta  mchoris  cile  dcbcrc  codicio-' 
nts  m  co  quod  no  c*igtt  aditiorvc  hctcdiutis  donatoruquu  eotigit  tidcjcom. 
vtdcbcri  pofstt.Lidcq;  naq.  ricn  videtur  vtiacilius  frvakrctlonatiorfqua 
mortis  caufaicccrittiliust.  iteftarusdc cjftrcnfi  pccu!io,hctt  nutti  fit  hoc  ca 
fa  lpiitis  hacdttas  cum  8c  fidcicoin.quoq.valcrct.  VcrumrcfpodconScile 
bona  hac  partt  doruttoms  caufa  mortis,6i  hdcicomm.coparationem.  N ain 
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vt  valeat  fideicom.  quod  dcrc  caftrcnfi  pcculijfiliusf.  intcftatusapatrcrcli- 
qucritjacit  voluntas  tiltjqui  patrc  rogauitvt  tideicom.  pra*ftarct.  Potuicn. 
paucm  onerarctiquatacite  inftitutuob  hocipsu  cj»  exprefsim  cutnftitucrc 
potucrat  fi  voluiflct.  Excplo  cius,quod  dici  folct,  valcre  fideicom.cj  patcrf. 
quiltbet  a  legitimis  fuis  hcredtb.reltqucrit,quafi  qui    fcriptis  habeatur  hoc 
\  Ao  quod  fcribi  potucrunt  /.J.i»  fninc.l.cvfictHtHr.$.D.de  ittr.codtc.l.  ab  tx- 
Iteredati.  n6.de  /fgaM.Etfi.n.neq.  patcr  lcgitimusfllij  hercs  cft>neq.  ftliui 
fuit  patcrf.vt  hcrcditatem  eb  itcftato  quoq.  habcre  potueritj  co  tamcfimi- 
lc  ius  c!l  pati  is  &  altcrius  cuiufliWe*  hercdis  lcgitimi  quod  non  habctboni 
nifi  cx  tacito  ludicio  dcfuncti ,  qui  ficutipfum  patrcm,tanquam  cxtraneum 
quemltbct  Iftitucrc potuit,ita  &  adimerc  peculium  patri  aiium  inftiwendo. 
Nc  n  igitur  rccufarc  dcbcrputcr  quominus  fideicomm.prxftetde quoroga* 
tus  a  fiiio  fuit,quauis  bona  filij  habcat  iure  pcculij^  nohercdit.itis.  At  vtva- 
leat  donatio  caufa  mortis  a  filiof.  fafta  dcrc  caftrenlt  pcculij  cuiririliusdc- 
ccfTit  mteftatus,no  potcft  f  icere  fola  vis  &  poteftas  donationis,quiata!is  cft 
hxc  donatio  vt  pcr  cam  nccj*,  dominiu  traufcrri  pofsit  fine  facto  &  volunra- 
utcpatris,ncq.pa»-crrogeturvtquicqua  taciat.Dominij  triflatioimpetlrtur, 
Viiadixtmus>quiai  rc  donata  ius  antiquius  cftpatrjs,  quam  donauTvjiquin- 
imo  ius  patris  nihil  aliud  cft  quam  dominiu  tpfiim  quod  ei  no  magis  tnp' 
pctuit  ignoranti  quam  iuito.Vtvcro  dominiumiilud  qiiodhabctpatctin- 
tiquo  fuo  mrc ac  tancjua  pater  i  donatariu  trasfcrat  idco  no  cogitur, quia i  cc 
rogatus  fuit  l.yutda  46-V.de  bcttd.ti.fi. I.  Lncim.^%  §.tees  beredesX>.^d\. 
Tfrci.Nifi  poncrcs  quodego  no  ponofidcicom.vcrbis  fubnixatuilTcdoni- 
tioncm  q-.omudo  ficri  donatio  caufa  mortis  plerunq;  olim  folebat  Uum^a 
ter.-ry.f.dtnattonts  de  Itgat.i.  vcl  ob  ho<  ipfum  vt  li  iure  donationis  valcrc 
«6  poflct,faltc  iure  ti  Jcicom.dcfcndcrctur.  Ncc  cft  cotrariu,quod  id.$do- 
narioni*.  relpodtt  Papin.ridcicom.  nihilominus  filio  dcbcri,  qudd  no  opor- 
tcat  qt  i  cu  quo  dc  fiiprcmis  quis  loquatur,  fed  l  quc  voluntatis  itcntto  dtn- 
gatur,quod  cV  ideni  Papin.licetaliis  vcrbisaiti  l.mtlet *dforort.jyinprin(, 
ted.tit .Id.n.non  ait  Papin.fideicGm.dcbcri  cx  cpiftola  donationis  fola,qua- 
fi  donatio  tjlibct fidcicomm.iurecenfenda  lit,  fed  cx  eo  quoq; quod  cicpi- 
ftolamdoiutariotiadi  madaucrarpoftmortedonatoris  &  eo  tcmporequo 
ficn  non  potcrat,  vtdonatio  agnofcerctur  &  acquircretur  iure  donariontSj 
cum  donatio  no  pofsitcofcnii  ignorant£-,  116  magis  quam  in  inuitu  nifica 
oafu  quo  nobis  etu  iuitis  pcr  aliu  acquit  rtur  puta  pcr  tcruu  l.akscU.  \o.lM 
iurt.\.).$,nopMeft.D.dedonst.hacy,  diibitadi  ratio  apud  Papin.  illa  crat,vtnc 
auidc  fidctc6m.filiodonaUriorcli&u  viderctuf,quod  ncq;  fidcicom.vcrbii 
(ttbnixaerat  donatio,ncq.ab  hercdib.l.gitimis  quicqua  pctitum.  Litcrar.n». 
matris  q  donabat  no  adheredes  legitimos,fcd  ad  atdituum  fcriprxproponc- 
bantur.Sed  iducit  fidciccun.fubtiliter  Papin.  cx  co  quod  donatio  fic  faeta  fuc 
rat,vt  tame  iure  donationts  ftue  inter  viuos  fiue  caufamortis  valcre  nonqw 
poflct,nulla  fc.it  crucni&c  ftipulatione  ntq;  traditione,cum  &  in  ignoratcm 
blium  donatio  collata  jJroponereur»  &  no  nifi  poft  matris  mortc  mftrumc- 
tum  donationis  filio  per  afdituu  tradt  matcr  voluiiTetjquitamf  ccitu  crat  li- 
berahtite  i  filiu  exercere  volutiTc.  Gur.n.midalTct  ct  tradi  ioftrumctum  do- 
nationis  fi  ca  voluntatc  quifciebat  iuredonitionis  valere  nopolfcincc  iutc- 
fidcicomm.valcre  vellct»  Addequodft  fideicom.facilciduciturex  qualibct 
covcaura  volutatis  l.cum  proponebainr.^+.eod.l.btredes  Mfi.ft.$.t**>  *u'^' 
etd  SCSTrtbJn  (tenationcfiuc  iuter  viuos  fiut  cauinnortii  no£»cit  vultw* 


becad;  xlzu.  erro*  vni  8,7 

la  volufltas  donatoris  nifi  ncc  ftipuiatio  interucstiat»  veltraditio  fifqutdc'  ab 
co  ttcxa  qui  domtmu  craftuicrit  pcr  traditione  vel  afiru  vc!  habitu  vt  loqui- 
tut  Caftrenf.ad  Un*d%b.<)  i.vttftrfl.tfxt.DJ*  4l#»*.auodn6p6tcadcie 
in  donacionem  bonoru caftrefium  facti k filiof.qui  deccuit  inteftatus :  quia 
iicet  co  tepore  quo  donauit  potuerit  dominium  trarafcrre  fi  inter  viuos  ma- 
luifl*etdoiure  quam  mortis  caufa[necn»donatio  inter  viuos  quf  viuo  dona- 
tore plenifsimum  cffectum  habuitVct  cx  eo  folo  poftea  inutilis  ficri  potlet» 
quod  idem  donator  &  in  patris  fui  poteftate  Sc  inceftatus  dcccfsulct]  no  po- 
tuit  taraentransfcrre  pcr  donacionem  caufa  mortis,  neq,aclu  neq;  habitu  isi 
eum  cafum  quo  ipfe  &  viuo  adhuc  pacrc,&  inteftams  morerctur.Qucadmo- 
cium  fi  aiij  ftipulanti  promtfiflet  animo  donadt  caufa  mortis,  no  ideo  pofiet 
ipfius  mortc  videri  perfccca  donatio  vt  cx  ca  ftipulatione  fupcrftcs  patcr  co 
ucntretur.  Quo.o.  iurc  conucniri  pollct  qui  ncq,  promiflbrciTcr.ncq.hcrca 
promiuoris/Porro  fi  ex  fttpulatione  quac  tntcrpofiu  fit  animo  donadi  caufa 
mortis  couemri  pater  no  poteft,titq;  hoc  cafu  prariuortuo  filio  inutilis  dona 
tio caufa  mortU,qux  alioqui  c  cotrario  fiiij  morte  corirmari  dcbuiflct*  cade 
ratione  fatenduin  eft  no  cogi  patrem  rata  haberc  ta&a a  fiitof.  cx  donatiouc 
caufamortistraditionem.  Ntmirum  quodno  fitheics  riJij,quitradidit,neq; 
rurfum  rogatus  fuic  vt  vel  traditionx  illa  rata  habcrct,vel  ipfc  tradcret.Nihtl 
igttur  cft  proptcr  quod  dtci  dcbeat  vcl donatione  caufa  mortis  fa<fta  co  iure 
valercvclquafiextidcico  n.  dcfcndenda  fi  nulla  fucrint  vcrba  fidcicomm. 
Na  ncq.de  tog  «ndo  hcrcdc  cogitaffc  vtdcri  potcft  is  qut  donauit  caufa  mor- 
tis,  ciim  nuilo  heredis  fa&ocgcatdonattrtus  caufa  mortis  quottcs  ab  initio 
iu  valuitdonatio  liuc  per  tradition*  fiuc  per  ftipulatione  ractt,vt  fola  dona. 
toris  mortc  potucrit  coiifirinari.Qi.ato  minus  igitur  crcdc Jus  cft  filiut-f.  qui 
pcculium  fuuiu  caftrenfe  mortis  cauia  donaucrit,cogiuiTc  dc  rogando  parre 
que  nec  hcrcdem  habeat,nec  fortafsis  habcre  dcfttnabat  tipore  donationis? 
Potcft  fiqui  Jc  ficri  vt quo  tcmporc  donabat  cogiuret  de  fibi  cligcndo  pcr  j 
teftamcotum  cxtranco  hcrcdc,  ac  in  tocumexcinguSdo  iure  antiquopatris, 
ciufq.voiunutis  no  lcuc  indicium  pbct  tp(a  donatio  facla  cxtranco  or  mor- 
tis  caufa  &  finc  confcnfu  patris,cum  hoc  ipfo  incipiat  rilius  lxderc  ius  patris 
quod  incipit  vn  iurc  fuo  dA.de  hcrcdttaJt.  ly.^.pater.  D.de  caftrtnf.  pecul. 
Qupdno  ftmtlc  cft  cum  fil  usf.fidcicom.  aliquodrciinquit  apatre  n6  infti- 
tutoncrcde.  Tuncn.no  foium  cogiut  dc  illo  oncrido,quem  rcipfafc  one- 
rat&  rogat,no stcm cum  donatcaufa mortis,vcrum etiS  ucitc  illu  hcredcm 
inftitucrc  intclligitur.a  quo  fc.  alitcr  fideicom.  relinqucreno  potfct.Idcoq; 
mirum  no  efl  pofsc  fiiiuhuncdcccdctc  cu  ea  vltima  volunute  quar  (itfidei- 
co nuCnopofsc  autcdcccdcrc  cuca  volutatc  quar  fit  donatiocaufa  mortis,fi  • 
yiuo  patrc  docefscrit,8c  iutcftatus.Hoc.n.addcdu  eft  quia  hoc  vno  titu  cafu 
no  ftsnpiicitcr  ncgo  valcrc  donationc  caufa  inortis  de  pccuiio  caftrcnfi  a  fi- 
liof.faita.NViia  fiquidc  ratio  cft  cur  non  valcat,fiuc  ftlius  poft  patrem  ctiatn 
intcftatusdeccfscrttfiiueviuocoteftatusiVtproindcfiqu^ras  an  valcat  hu- 
iufmodi  donatio  eotcporcquo  fit,non  aiiud  rcfpodcri  pofsitcuiam  elsc  ilii 
in  pendcnti,quonia&  in  pcndcnti  cft  an  filius  fit  nsoriturustcftatus  an  intc- 
ftacus 2*.  an  viuo  patvc  an  poft  patrem.  Eftnamq.  Ii.tc  rcs  ex  eatu  gcncrc  in 
quibus  quid  antca  tucrit  cx  cucntu  &  poitfacto  dcclaratur,  vt  &  cactera om» 
nia  quac ad  caifrcufis pcculij caufam  pcrtinent  dili.leg.  <jHtres.<)%.§. rem *H- 
xc.  D.de piUtt.&.l.proptnebatHr.y.d.l.dc  btrcdttMte.jo.$.patc:l.vU.D.de  capt. 
&  pottltm.  Potcrtt  autem  tuu  ficri  mortis  caufadonnto  li  i  hhofamiliaa 
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fiat  confenticnte  patrc.  Tuc.n.  ©Imodo  valcbit  fiuc  filius  tlecedat  viuopatrc 

fiue  fr.ortuo,fiue  teftatus,fiuc  intcftatus,fed  diuerfa  rationc.Nafi  deccdatvir 
uo  patre  tcftatus  valcbit  tiqri  ab  ipfo  filio  vtilitcr  tacta.Itemq;  fi poft  in<ji' 
tt-  patris  dcccdat  ctiam  intcftatus-.Si  vct  6  Jcccdat  &  viuo  patrc  &  intcftatus, 
valcbit  notanqua  a  filio  ra&a  fcd  tar.qua  a  patrc,pefmdtacfi  filiusf.rcm  pe- 
culij  profectitij  donaflct  caufa  mortis  pcrnuttentc  patrc ,  vt  proximo  caprcc 
dicebauius.Ncq;  huic  fcntcntiar  noftrr  poteft  obiici  donationu  caufamor- 
tispropnum  ius  cficvtmortuo  qtiandocuq;  dtmatorLTcrotrahanturaittc- 
pusquo  faffrsut  l.fi mortu.a.o.Y> .de  mort .tanf.donat.^So.u.^dco  ticri  pctcit 
vt  donat«.rtj  ius  vidt  ri  dcbcat  antiqaius  iurc  patris ,  quoma  n  hoc  caiu  bJ 
ipfum  patris  quod  antiquius  cfTc  dicimus.Q^odq  ;tncdi(i  rcpcrituritcrduo 
illa  extrcma  qux  pcr  retroactioncm  iungi  dcbcrcnt  impcditncrctrocurre- 
re  pofittdonauo  adid  tempus  quo  ficta  cflr,vt&  alias  mtdium  inhabilcfo- 
let  impcdtre  conirnttionem  extremcm»m.A/ri£#.o.§./^  ret.  D.  dt  tnr,dtt.l> 
ptn.D.rat.rtm  hab.i.U.qut  balneitmJ.pttior.u.T).^»*  ptt.tnptg. 
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ERROR  NONVS. 
Df  jenientta.§.vli .LfUtutf.j.Y) .de  de  dorat. 
V  i  p  crco  refpondcbimus  ad  VJp.in  dJ.Jiftn*f.j.$.vh.D.  i* 
donat  ?  vbi  tani  apcrtc  fcriptum  clt  filiumf.  qui  caltrcnfcpttu- 
litin  vcl  quafi  caitrcnic  habct  pofle  cxco  donarccaufamottis, 
quia  cx  dc  illo  tcftan  potcft.  Quid  cnim  fcnbi  potuit apcrtu 
Rcfpondebnnus  hoc  vnum  quod  ratio  iut  is  nos  cogit  refpon- 
.  lii^cndum  neceuario  Vlpian.  vt  filiusfamil,qui  caflrenfc  pccu- 
lium  habct  frcuti  tcftari  potcft  etiaiuito  patrc,ita  Sc  mortis  caufa  Jonarcpof 
ttt,fcdco  nimiru  cafu  qno  ad  impcdien.lum  &  exringucndu  iiupaM^^ra 
tcuair.tntum  fcccrit,t(uia  iaclo  ptrcum  tcftan  ento  nullum  clt  incaftrcnft 
pccu'io  ius  patris  quod  tmpedirc  potfitnc  valcu  mortiscaufadonatio.Etfi 
tni.n  r.6  n  tt  moriuo  ia  tilio  incij  itcifc  aliqua  ip/tt)shcrcdita*>»tctiamenttTP 
Csiucn  culirmaturpcr  )cj>etanqu&  altcrtus  patiisf.  cuiuflibcteo  ipfotnftfo 
quo  filius  moritur»quadoquidf  priusclt  vt  c6uru.ctur  &  cofirmatu  Httrfta 
ncntuiu  quam  vtcx  co  dctcratui  herci!it.v,ac  proindc  n6p6t  ius  patris v> 
dcri  pra.uenitic  lushcrcdis  tefiamcntarij.Imoius  brredispruculdubiop» 
ucnitiuiaoupatris,  quoniam  incipitex  quo  dicfa&um  fuit  tcftintcntum, 
quippc  quodtadtum  lit  pcrmittei.tib.  conftkutionibus  &  ad  cum  finem vt 
moricntcqnandocunq;  teftatorc  confirm."\retur,ac  proinde  vt  iara  excotc- 
poreitacflctcxtin&um  ius  patris  ncteftantenti  confirmationcinimpcAre 
poflet,  Quanquam  fi  poftcatcftamentum  aliquocafu  vel  irrituro  fien  vcl 
dcftitui  contingcrct  puta  non  adita  tihjfamilias  cx  co  tcftamcnto  ^cre^T 
tatc,  iuj  patrb  quod  pcr  teftamentum  vitlebatur  extmdbun ,  fempcr  durat- 
ft  rctrofingcrccur  d.l.dt  htrtdiiatt.\^.%  pater.d.i.filttufamtliM.  liD.tdty 
falttd.  vbi  ob  hanccaufam  Paulus  ait  non  ficri  hcrcditatem  fiHjfca-<iliaj 
nifi  aditione » quia  (cilicet  quandiu  adita  noncft  hcreditat  quar  ficri  p®tw 
vt  ntmquam  adeatur,uipcodcntiadhuccft  ius  patris  nec  tam  cxtinflun1 
efle  quam  cctTare  intclligitur ,  vtdeobligatianc » itribii  idcm  Paulus in 
*}h%  rts.  98.  § .  are4tm.de  folui.  At  taatum  eft  quodccfset  ius  patris  quafltura  • 
iVcttinctuua  c&et  quod  ad  hoc  >  vthcradii  tcftatijentari;  ius  mlPc^C 
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noo  poGut.Rurfum  heredisteftamcntarij  ius  t.on  impcdhri  fafacit  vt  ncque 
donatio  caufa  mortis  ab  eodem  fihoia.  fafta  i  5)j-cdia:uri<jlita  uiliil  crat, 
eam  donationcm  impcdire  poiTetpretcrquam  iusprris,qiiod  ficuti  cum  iu- 
rc  heredis  tcftamcntanj  cotKurrcreac  fubliltere  numtj.iam  potcft ,  ita  ncq; 
vircs  vllas  habcrc  ad  lmpedicndfi  ius  donatanj  caufa  inopcis  non  magis,qui 
ad  impedicndu  ius  hcrcdis  co  cafu  quo  nthil  cft  j  dc  pcculio  tradari  poi- 
f  fcNcc  quod  rcs  quar  mortts  caufa  futt  donata  cxtra  caufarn  hcrcditatis  rcpc 
«tur  laccrc  potcft  vt  vidcn  dcbcat  eiic  io  pccttlio.Cutus  cnini  hcrcditas  ali- 
cj:racftciuspecu:  ual  quodcflciinpofi!lu!ceft.N^cH!i|fi.dutaxjt  pcculiu 
cft:  hcrcditas  vero  non  ntfi  \  atrisi anuliai,aut  faltc.n  cius  qui  pat:;sfa*ii.loco 
habcatur  &  quaii  patcrla.fit  vt  Paulus  loquitur  m  d.l.filtmfm.  Vt  autcm  quts 
in  codcm  bonorum  gcncre  &  ftiiusta.&  patcrfa.  decclTent  vcl  dcccfliifc  m- 
tclligatur  ficri  nuliomodo  pytcit  implicatquc contradi&ioncm.Dcniquc  ne 
pofsifrbonu  ctfc  argumcntu  cjuo  pafsim  vtuntur  noilri  c-:  d.l.  y.f.vlt.  D.  dt 
dmnmt.vx.  pofsit  filiiwfa.donarcc.iufa  mort:s  tutn  q.ioq;:u  11  intcftatits  mcri- 
tur,quia  &  tcflari  DolVet  fi  vcllct.illud  tacit  quod  cuidfis  ratio  diucriiutis  fub 
cft  intcr  tiliita.  tcftamcntum  &  donat  onc  caufa  mottis  ab  .nt.ftato  factam, 
licct  nullaiitmtcr  tcftamenui,&  domtioncm  caufa  mortis  futa  co  cafu  quo 
6Uusia.fueru  tcftatus.Katn  mortuo  eotcftaro  nullum  cit  ius  patris,  Murtuo 
intcftato  talc  tantuuiq*,  cft  ius  patris  vt  nequc  hcrede*  ncq;  dbnatariu  caufa 
niortis  habcrcisiiusta.puiii-Hancvcrb noftra  mt<  rprctationc  in  valdcpro- 
bare  iliud  viditur,quod  ait  Paulus  ad  Marcc.lun      Marccllus  ad  Iulianu  m 
LMaretii.i^.d*  »i*»/.C4*/</»»4'.filiosta.n»ilttcs  licnt  adcpti  funtlibcta  facul- 
tatc  tcftamento  relinqi.cdi  Cui  vclint  ita  ncc  proliibcri  donarc  caufa  mortis, 
quia,inquit,lcx  ad  cxcmpiulegaioru  mort.s  caufadonationcs  reuocate  funt. 
Atqui  lcgata<pcr  tih umfa.  quauis  mtlitem  tacta  no  polfunt  valcrc  ntli  facto 
tci  tamcuto,cum  ca  in  tcftamcto  relinqui  ncccllc  ftt. Ergo  6V  i  y  dicimus  va- 
lcrc  ab  hoc  hliofa.fact as  donationcs  caufa  mortts  intclligt  dcbct  dc  illo  caiu 
quofactu  iittcftamcntu.Q^od  li  haccnoltrarefpofion  m  p'nccrct  aut  fi  cui 
durior  vjderct- T,diccrc"  p  ,tuis  unpcriti  cifc  interprctis  totn  tllu  vci  fio.  luqui 
Vip^ribuitur  ab  ijs  vcrbis^^ee  omnta  Ucum  habtbm  iwp4^^ni/,quani  \  t  vn- 
cjuan».p'>ircm  admitterc  Vip.tam  fuiifc  fcntcntiam  vti  valcrct  donatio  pccu. 
ii)  dftrcnfu  fada  pci  fduunfa.fiuc  intcr  vtuos  fmc  mortis  caufa  co  cafu  quo 
iijjustj.viuo  patrc  intcibtas  dcccfliilet.N am  cV  infcitia  intcrprctistora  rcin  • 
jftani  fubtilc.n  fuic  ad  admufsun  iuris  no  rcitcpcrpcndentis  ,  dctcgcrc  vi- 
dcnturvcri>ail!a,ia^4'7*f,u  iungas,ca,q.i*iam  e  lunefcquatur,  Cs  trum  > 
fmi  c*(!renfc  Dttnitnm  htbeni.  Qj^nfi  vcro  non  pofsit  ctiam  qai  p.iganus  efl 
hatbcrc  pcculiom  caftrcnfc  sttquc  ncc«.ifc  militc.n  eiTcqncm  vtt  iic  pcculiu  . 
habcrcpomt,quodfanefalfum  eft.Al;ud  enim  cft  mi!itfdlc>a!i  <*]  caltrcnfc  . 
pcculiumhabcrc.  PaganMScftquifquismilesnoncftluctal::]Uinvlo  unlcs 
facrit.Ciitrenfcpcculiumhtbcrcpotcft  quifquis  aJiqttando  mtlitauh,qt:a- 
•isbodic  tinics  noT\(\\.d.i.fUiwf4.ti.tI>.MdUg.fAtc$d.d.l.delstndit*tt.  . 
bmft.D.de csfir tnf.ptc*L§cd &  quod  fequkur  in dldoverfic  vei yuafi  ett- 
jirtnfe, oftcndit  manifcftedncptam  ctfe  illatu  rcftrictionc  :;.  Hjtcowm*  Ioch  < 
ifc4iir/f«»*iii^4|4r»»r.Namqi:aficaftrcufcpccjltii:n  coru  c'.t  qoi  n.ilitcs  ncq-,  j 
(untncq  icvnquitucriint.Ereo  e.irumqtii&  pag.mifur.r  &  fcmpcr lucrut. 
Debucrat  igitur  potius  itafcribi.  Hdttmmalotum  hmhtbunttn  pecuhopufe- 
fktmfi  aliamcaltrcnfispeculijvci  qu^ifi  c^bcnusquimprofcct:t:j  ratiocC, 


» 


<joa      ANT.  FABRI  DE  ERROR-  PRAGMAT. 

conftituerc  Vlp.volebat,non  diftingucre  paganos  amilitibus,cdm&  pagt- 
ni  elfc  poflint  qui  peculium  caftrcnfc  habent  vel  quafi  caftrenfc.  Supererat 
vr  diccremus,  an  cadem  hodic  iurc  nouo  obtincrcnt.  Sed  crit  commodiu* 
feparatarn  deeo  inftituerc  tra&ationem. 


ERROR  DECIMVS. 
De  dtffcrenttapecultj  ca/lrenfis ejr  adnentitij  tttam iureneue, 

£TTuI  Irabilius  vidcbitur>  quod  hoc  capitcdcfcndemus,  Donati>- 
nemcaufa  mortis  quam  ignorantc  patrc  iiliusfa^iitias  cx  ca- 
ftrenti  peculio  fcccnt»fi  poftea  intethtus  detunct  isG:,  ctiam 
hodic  non  valcrc.  Mirandi  autcm  nc  dicam  dubitandi  caufi 
ck  co  proncifcitur,quod  Xwftm.lti  ouell.uLde  he<ed.  *hUtc/i, 
vfwuw/.TnUuxit  rcm  valdc  nouam»  6c  a  iuris  vctcris  rationc  pcnitus  alienam» 
vt  in bonis  aducntitiis  poilit  hodic  filiusfainil.  haberc  hcreditatem&  hcrc-' 
dcm, fu:c  plena,fiuc  nudam  duntaxat  proprictatcm  aJucntitioruin  viuus  ha- 
bucrit.  VoJuit.ruIuftin.  vt  fi  qtios  hic  Hlius  libcros  ac  dekendentes  rcli^ic- 
rit,ij  omniinodo  patri  prarfcrantur.Et rurfum  vt  fi  filius  hic  nullis  Jibcr« re- 
hcxis  dcccflcrk  fuperfhtc  matrc  cum  patrc ,  ad  ipfius  hcrcditatem  vtcrq-,pa- 
rcns  cx  aequa  lancc  admittatur.Cui  conftitutioni  vidctur  confequcns,vt  ho- 
dic  valcat  donatio  caufamonis,quf  a  filiofam.  ctiam  ignorate  patrebctafit 
dc  bonis  caftrcnubus.Cum.n.dupIex  tantum  ratio  fjt  qua:  donationcm  caufa 
mortis  afiliofamil.factam  inutilcm  rcddere poteft.  Vna.quod  non  pofficfi- 
liusfam.dccedcrc  cum  vltima voluntatc  ncc  fi  pater  vclit :  Altcra  quod nio- 
rientis  riliifamilias  bona ab  intcftato  pcrtineant  ad  parrcm  iurc  pectilij*  atq, 
ita  potctius  &  antcrius  fit  ius  patris  in  re  donata  caufa  mortis  quam  donata- 
rii»vt  in  prxccdcntibus  difputauimus,ncutra  ratio  videtur  poiTc  hodic  dona- 
tioncm  caufa  mortis  a  fdiofamilias  dc  caftrenk  pcculio  iacta  impcdirc.Noa 
prior ,  quoniam  li  lain  olim  potcrat  filiusfamilias  in  caftrenfi  pcculiodccc- 
dere  cum  vltima  voluntate  t  iuc  cx  teltamento  fiue  ab  inteftato.  l.i.i.  & 
jy.de  ca(irenf.pecul.l.  filtmfamtltae.  18. 7>.  ad  leg.falcidA.i.$.in filij.D.*dSC. 
T rebeil.  Multo  magis  hodic  potcrit ,  cum  filiorumfamilias  iura  Iuftinianus 
auxeritnon  imminucnt,  ncc  quicquam  immutaucritex  priuilegiis  qiiarca' 
ftrenfi  pcculio  iudulfcrant  vctcrum  impcratorum  conftituriones.Nopoftc- 
nor  quia  cum  nliuUalias  hodic  in  aducntitiis  cjuoq;poflit hcrcdcm  habcrc 
ab  intcftato  m  quibustamcn  fempcr  habuit,etiamq,  nunc  habct  rninus  iun* 
quatti  in  caftrcnfibus,quandoquideru  deaducntitiis  tcftari  non  poflitidcca- 
Itrcnfibus  poffit ,  nullum  vidctur  ius elTc parxis  in bonis  filijfamilias quam- 
uis  ab  intcllato  deruncri  ,  nifi  vt  fi  nullos  filiusfamilias  Iibcros  &  tratrcscs 
stroquclatcrcconiundosrcliqucrit  ,polsit  hcrcs  etTe  filio  velfolusfiroi- 
tcr  iam  dccclferit,  vcl  cummatre,  li  mater  quoque  fit  fupciftcs:  Qii°" 
modoloqii  urluftin.  in trincip.  tttul.  qnibmmn  efl permtfi.  facer.iffl*9, 
vrryjMfwr.Ccrtcnonvidetui  iusilludvetus  amplius  habcrcpatcr,  Vt  filij 
bona  occupct  (urc  pcculij,quia  peculium  no  potcftciTc  vbi  cft  hcrcditas,nc 
V  ci  sim  hcrcditos  vbi  cft  pcculium.rf./.x.rf*  cafirtnf.pecuUo.d.i.  fHuufttm. ,s 
D.ad  leg.faktd.  "Ncc  piotndc  dici  hodic  potcft  ius  patris,  clTc  antiquius,*.' 
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potcntius  iurcdonat.vij  caufa  mortis  vt  cx  hoc  tionario  impcdiatur,  quia  id 
qui  Jcm  obtinct  cum  lurc  pcculij  pater  boiu occupat,fed  non  itcm  cum  fuc- 
ccditur  filio  iurc  hcrcditario,  fiquidc  ius  pcculij  incipit  co  inftatiquo  filius- 
familias  moritur,acproindc  quo  adhuc  viuit,eum  inftans  rnor.is  adfcribatur 
vltxl.yut  duot.il. f.i.DMtnMAMmjtfld.l.vIt.D.dtcondtc.inftit.lusycrd  hc- 
rcditatis  non  incipit  nifi  poft  mortctn  filij*qui.i  cilm  viucntis  hcrcditas  nul- 
la  Cn  l.  x.D.de  hercd.vM.Mclton.vendu.  ILrp^  ncc  moi icntis  fcd  mortui  dun- 
raxa:,Ytrum  incipit  hcrcditas  co  inftati  quo  iamdctiin<.^L,<;  fitfilius  quo  ctia 
mftantiimplctur  donatiocaufa  morti*  quod  ad  dominij  tranflationcm  cu.n 
non  pcrhciatur  nifi  mortc.  Pnus.n.  cf  vt  pcihciatur  qtu:u  vtdominium  cx 
catransfcratur  i/ed  oniertm.ii.in  princ.e*r  f.fivxor.P.idc  don.int.vtr.e}-  vxor. 
Li.infinJ.nonvtdetur.^i.l.SctM.^.%  vtt.D.de  mort.cMuf.dcnMt. Tlcno  igitur 
incipit  pcrfcsfta  cffe  implcnuiqjuonatiociufa  mortis  in  t.worcm  donatarij 
cuam  cito  rncipit  ius  patris  tum  quoquc  cum  il!c  folus  filio  htrcs  cft.Et  cfi- 
fcqucntcr  non  poteft  noc  cafu  nis  parris  co  prxtcxt.i  quafi  antitjuius  (it  iurc 
donitarij  impcdirc  donationcm  mortis  caufi  afiliofa.  taJcam:prxf  rtim  vc- 
ro  fi  ponas  itafactam  afUiofamiliascx  caftrcnfi  peculio  mortiscaufa  dona- 
fionem  vt  dominium  ftatim  transteratur,quomodo  ncri  poflc  confta:  ex  d.l. 
tJ.fi mortu.iy.D.demort.tMuf.donMi.Hoc  enim  cafu  cum  nm  viuo  donatorc 
dominit:m  trisfcratur  in  donatarium  &  ita  pcrficiarur  donatto  fiatquc  irrc- 
uocabilis  mortc  dorratoris  vtnihil  amplius  agcndum  fupcrfit  poft  mortem 
nullomodo  dici  p<  teft  ias  patris  ciTc  antiqtiius  iurc  donatarij  imo  poftcrius 
cilm  noincipiatnifipoftmortc-Ego  tamen  contra  puto,Vtiam  hodic  mor- 
ruo  intcftato  filiota.  qui  caftrcnfc  pcculium  vcl  quaii  caflrenfc  habuit  fupe- 
ccffc  patri  lusantiquum  vtbona  filijcaftrcnfia  vcl  quafi  caftrcnfii  occuparc 
pofllt  iurepcculij  non  hcrcditatis  nofolum  fi  folus  illc  fit  ciui  fiJio  poilirfuc- 
ccderc,  fed  etfi  filius  illc  liBcros  rcliqueritac  multo  magis  fi  tine  libcrisdi- 
ccffcrit  fupcrftite  matrc  cum  patrc.Video.n.Iuftin.  coftitutionG  in  d.  Noucl. 
n%,  qux  vna  poiTct  vidcri  ius  vctus  hac  partefuftuliffcne  verbu  quidc  faccrc 
dc  pccuho  caftrefi  vcl  quaft  caftrcfi.fcd  tantum  dc  aducntitio  cuius  capaccs 
rihosfamilus  fcc  crat  idemluftin.in  l.cum  oportet.6.l.  C.  de  bon.yui,  hber.  ejr 
tfouell.uj. cV  antc  itlum Conftantinus  quod  ad  bona  matcrn.in  l.i.[.dtbon. 
Mdter.  Cur  crgo  volumus  ius  illud  vctus  quod  antc  Iuftin.in  pccuJio  caftrcVi 
&  quafi  caftrenfi  oJim  obtincbat  fuiifc  fublatum  ca  coftitutione  qux no  nifi 
o*c  3duentitiofitlbcuta  nulla  caftrcnfis  aut  quafi  fa5ta  mcntionc;Diccs,  non 
foliVm  probabilcm  forchanc  intcrprctationcm  &  cxtcnfioncm ,  fcdctiam 
propemodum  neceifariam ,  Nc  alloqui  fi  quod  luftin.  conftituitvt  filiusfa. 
in  aducntitiisab  intcftato  heredem  haberc  pofht  non  protrahatur  ad  bona 
caftrcfia  &  quafi  caftrefia,fequarur  illud  abfurdu  vt  plus  iuris  habcat  fihusfa. 
in  bonisadiicntitijsquam  in«aftren(ibus,&'  quafieaftrcnfibus.QUam  enim 
abfurdu  lllud  futurfi  fit,cxcointclligimusqu6dincaftrefi  &  quah  caftrcnfi 
peculio  hliusfamilias  patrifa.loco  cft,adeovt  dc  illo  pofsit  etiitcftaritanqui'. 
patcrfa.  9c  tcftamemaria  hcrcditatc  habercimmo  &  quod  magis  eft,  fidci- 
coiniffum  apatrcrclinqucreab  intcftato  d.l.filtmfjt.i^.D.adU^.fMttd.  Igi- 
tar  cu:cj>plus  eft  liccti  nepc  vtteftamentariam  herediratt  m  habcre  poffit» 
cur  noliccbitc^eftminus  vtlcgitimfiqaoq;habeatheredc.'Ni  plus  cifetc- 
ftamcntafiu  quaxn  Jcgitimuhaberc  hercdcihoc  ipfu  apcrtc  probat  <f ,  (juiutfA 
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Auftin.  filiisbi.  indulgerc  voluerit  vt  &  hcrcdttatcm  &  hercdcm  lubcanub 
intcftato  ,  nullo  tamen  cafu  cis  pcrmiiit  vt  dc  pcculio  aducmttio  tef 
pofsint,fcd  c  cotrano  diitrt&c  id  prohibuit  in  LpenuU.  C.f ut u/l.fttfj^ 

tanictii  non  eifet  nccciTarii  prohtbitio  nifi  ob  iJ  nc  teftadt  ficultatetr.i 
cuntraiuris  rattoncm  prior:bu$  conftiturionibus  dcdiifc  IuRtn.  vidcretnr. 
Ac  rcfpondeo  quod  dictmui  8c  in  contdfo  cft  hliumta.  dc  peculio  caftrcrui 
vcl  quaii  caitrcnlitcftamcntum  taccrc  &  iaui  olim  pocuiflcJc  hodicpoiff, 
in  coque  piirs  utris  hibcrc  quam  in  aducntitio,facerc  potius dcbcrc  vt  infe- 
rcnduui  fit,Tanto  minus  mduccndum  pcr  imcrpretacioncm  ac  linc  lcgc,  vt 
in  bonis  cailrtiibus  vcl  qu.ili  caftrcnfib.  lcgitimum  hcrcdem  htbcrc pufm» 
Quldcnim  ncceifc  tuit  uiq.tamil  as  in  hocxaucrccumiam  habcrcntprtut- 
Scgtum  vt  dc  huiuiniodi  bon;s  tcitari  poi!cnt?An  non  imputarc  libi  dchcnt 
Ji  licrcditatcm  altquam rclmqucrc  volucrunt  cur  iurc iuo  vfi  nonfint,  iu" c!t 
cur  nonicccrinttcftamcntum?Au't  cur  noncredamua  fUiuinfa.qarcumiiar 
bcrct  pcculium  cattrcnic  vcl  qualt  cafrfcufc,dcq'tco  tcftari  pofilt  maluilde» 
ccderc  inteltatusjcam  voluntaccm  habuille  vcncn:ionefoita(lis  patcroi no- 
minis,patria:que  potcftatis,vtantiquuin  ius  patrisiitluum  ci  &  intcgwnico* 
fcruaretur?  Qupd  tatncn  noi.  jccjuc  pofsis  diccrc  dc  filioiamilias  qutpecjaJiu 
duntaxat  aducntitium  habcns  dccciiit  mtcfcatus  quis  r.ccii  voluiiTer,attaroc 
facere  teftamcntum  potuilFct :  ac  proindc  tanto  magis  tuit  ci  fucctirranclum 
vt  ab  intcftato  hcrcdcm  habcrc  polfct,  nc  alitci  potico  iure  ricrctvtfiliusta. 
in  ijs  bonis  que^  viuus  fibi  propria  ctiatn  inuito  patrc  habuii]ct>inuitus  cjuo* 
quc  fuccclforcni  patrcm  poft  nioi  tcm  fuam  habcrc  cogcrcttu  .Ita  contigitiW 
adniiltovno  inconucnicnti  multa  fcqui  fucrit nccciTc.  Ncc  meturbatQuod 
fupraobiccimus  cx  lulYm.m  d.nr.futb.non  e/1  pertntjffic.teft.tn prtnctp.nttf* 
i/^ttf.Nam  quod  ibi  adcliturnullishbcris  vtl  tratrib.  fiipcrftittbusprocul- 
dtibio  cftirrcptitiumexgloffaiucpci  intcrprctis  volcntis  accomnicKiareius 
vttus  ad  nouiffinut.ncc  animr.,idcrtcntisluftin.cum  raftttutioncs  cofcriptit 
nou  potuiilc  ita  tcnbcrcqu^d  eotemporc  nonduminduciu  cffetvtriliu'6» 
ab  intcftato  harrcdcm  habere  poifcf.ii  qutdt  idprimiitn  indu&fi  tuit  tisntl 
uS.loftit.ttioncs  atitcin  ncmu  ncfcit  compofitas  cflc  anc£  Noutllas,t;nmo& 
antc  Codicc  illu  rcpctitjc  prj  lcccionis  quc  nuc  habcmus.  Quod  vcrb  f.ibhv 
tis  i  11  is  vcrbis  iupcrcft  apud  luftinianu  li  filijfa.  mihtcs  int  Jtati  dcccfllrint 
cornm  pcculiu  caltrcnfc  ad  patrcs  iurc  cotnuni  pcrtincrc  non  iic  dcbct  at- 
cipi  vt  lurc  communi  fucccflionis  hcrcditaiiat  icffiat,  fcd  vc  co  iurc  cj>  comr 
munc  cit  omms  gcncris  pcculiorum  vt  au  patrem  pcrtincant  iurc  ciominij 
lilio  prardefuncto,  non  quod  comune  fit  omnium  pcrfonarum.  Cum  igitm 
cx  lurc  vctcrc  hoc  ctiamnum  fupcriit,  vt  riliusfam.  ra  bonis  caftrcniibLS  vd 
quati  caftrcniibus  hcrcdem  ab  intcftato  habcre  non  pofiit ,  concludcndum 
cft  donari  caufa  mortis  bona  ifta  ficut  olira  no  potuei  ut  ita  ncc  hodic  pofTc. 
Siuc  donatio  ita  facta  iit  vt  ftatim  dominiura  transterrctur  in  donatariu»iiuc 
collata  poft  mortcm :  Nam  priorc  quoque  cafu  licct  ius  patris  non  fit  antt- 
quius  lurc  donatarij ,  cuin  vtriufquc  tmplcatur  vtuo  donatorcfuflficit  t3m£ 
quod  concurrat  ius  patris  codcu  inf tati  vc  impcdiat  ius  donatarij  cum  duo 
in  foliduradominiciTc  non  poflint,  &fcmper  vciuin  fit  vidcri  hlium  koc 
caiii  donafTc  rcm  quz  ex  polttacto  apparctaut  (altcra  retrofiugitur  fcmpcr 
ttufTe  patcis.  Imrao  fi  vcrum  amamus  autiquius  eft  ius  patriseuippc  dle 
habeat  taqua  paccr.Pr^.n.illc  patcr  tuic»tju;  cui  donaui  elt  fucrh  donauiius. 
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An  verb  e  contrariodiccndum  crit  valcrc  Jomcioncra  caula  mortis  a  filio- 
iamihas  fadtam  dc  bonis  aduencittjs.ob  i«i  fdum  quod  liodic  filiusta.in  hoc 
bonorum  gencrc  3b  imcltato  cV  hercditatcm  habeat,  &  hcrcdcm?  Mmirac, 
qma  in  bonis  aducntitijs  ctfi  ratio  pcculit  &  antiquutn  ius  patris  non  impc- 
ditdonationem  caufa  mortis,alu  tanjcn  ratio  cft,qu£  impcdiat,  Niraifum 
quod  in  huiufmodi  pcculio  filiusla.non  pofsit  dcccdcrccuin  vlrima  volun- 
tate ,  Dccedcrct  autcm  cum  vltiiua  vuluntatc  fi  poflct  dccederc  curn  dona- 
tionc  caufa  mortis.  Itaqj  orani  quidcm  pcculiorum  gcncri  fiuc  fit  caftrcufc 
fiuc  quali  caftrcnfcfiuc  aducntitiu  ccTmunc  illud cft  vt  a  filtofa.  mortis  caufa 
doriari  non  pofstt,fcd  alia  atq;  al  ia  rationc.Nain  curn  dnc  fint  rationcs  quae 
donationem  caufa  mortis  afiLofa.  factam  infinnarepofstnt  vt  fupraprxfati 
fcmus,  prior  quidcm  habct  locum  in  aduentitijs>  poilcrior  vcro  in  cafttcn- 
fibus,&  qnafi  cartrcnfibus.Scd  ctfi  admittcrc  quis  vcllct  conititutioncm  Iu. 
ftin.quar  in  aduentitijs  lcgttimum  hcrcdcra  fiho  de*dit,ad  Dona  caftrcnfia  & 
quafi  caftrenfia  porrigi  oporrcrc,non  tamcn  dfct  bona  confccutio  vthuiuf- 
modi  bonorum  donatio  caufa  mortis  a  filiofa.fa&a  valcrct  indiftinctc.Qui d 
enim  fi  m  pcculio  caftrcnfi  nihil  cfTct  prxtcr  fundura  Cornclianuui ,  qqcra 
filiusfc.tibi  donaiTct  caufa  mortis  dctuaCtus  poftca  intcftatus  fuperftm,-  pa- 
rre?Non  poiTct  hoccafu  dcfcndi  donatio  pretextu  coftituttonis  luitintaucc» 
quia.etiam  poftca  coftitutioncm  hcc  dirTcrentia  fupereft  inter  pacrcmfam. 
&  filiumfamilias  cilm  de  lcgitima  hcrcditate  agitur,  quod  paterbm.  ctiarafi 
nulla  bona  raoricns  relinquat  no  eo  minus  taracn  &  hcrcditatcm  rclinquic 
&  hercdcm  habcre  potcft ,  vt  cx  co  apparct  qudd  fl  quis  vcl  ab  co  hcrcs  ifc- 
ftitutus  vcl  proxunus  agnatus  hcredera  fcprofitcn  volct ,  vtique  tcncbitur 
de  fuo  fatistfacerecreditoribus  dcfuncti  omnibus  ,  non  fccus  quam  fi  hcre- 
ditas  foluendo  eiTct  1<jh* dotu.^.^D.folut.mdtrim.l.ltber.^S.  Yi.dtbon.Ubrtt. 
Quo  enim  alio  iure  tcneietur  nifi  quia  hcrcs  eft,  Quomodo  autcm  heres  ni- 
ft  pcr  hcreditatcm.'  Nimirumheredicas  nomcn  iuriseft  non  corporis,  &  fi- 
ne  corpore  intcllectum  iuris  habct  Uitrtdtt*t.}oX).dthtrcd.pctu.lrv%.i.D. 
dt  bonpr.pojftjf.Lcx  autcm  duodccim  tabularum  cum  induxit  ius  hcreditatis 
fiucteltamentarijefiuc  legitimcsnihil  aliudexegitnifi  vtpatcrfam.  is  iuiiict 
cuius  poft  mortem  hcrcditas  induccrctur.  At  filiusfa.cx  luiim.contlitutione 
non  fimprtcitcr&  indiftincte  poteft  Icgitiinam  habcre  hcrcdttatem,  fed  ni 
bonis  adttentitijs  duntaxar.Frgo  non  nifi  co  cafu  quo  aducmitia  bona  aliqua 
reliqucrir.Proindc  fi  nulla  fint  in  bona  aduetitia  poft  mortc  filtj,  nuila  quo- 
qoe  erit  ipfius  hcredilas,  Non  quafi  filij  quoqi  vt  &  patrisfam.  hcrcditasnuj 
cofiftat  in  iurc  magisquam  iu  coiporcfcd  quta  bona  hoc  cifu  excgitluftin. 
tanquam  codicioncm  lincqua  hercdtfas  filij  nullacflc  pofllt.  Nam  nec  nc- 
ccrTe  cft  fili-Ta.hcredcm  darc  fi  nullabonapoft  ipfius mortf  fnpcrfinr  pro^ 
ter  qu£  dandus  fit  ei  hcres  l.ltx  Qorneha.  iS.verf.tjutanon  efficitHr.  D.dt  vu/g. 
tjrpHpitt.fubfitr*  Atquiinpropofita  fpccicfi  valcrct  rundi  Corncliani  dcua- 
tto  fictamortis  cauiapcrfiliumti.  qui  nihtl  aliud  in  peculio  aduentitio  ha- 
buirTct  nulla  fepeteflent  bon3  poft  mortcm  eius,quomam  perrecla  donatio- 
nepcr  raortcm  donatoris, ;es  dnnata  indomtnio  Jonaranjrcpcrirctur,  fiue 
poncrcs  ita  tactam  iuific  donationcm  vtftatim  dominitim  tn  donatariurn 
*ransfcrretur,quauis  rcuocabiIitcr,fiuc  ita  vt  non  nt(i  poft  mortcm  donato- 
ris  ea  dominij  trauflatio  ficrct,qui  duo  funt  modi  tacicndx  donationif  caula 
inortis  i.i.DM  morttC4tif.iUn.ftd  tnttnm.\i.<urodHak.frxctd.  D.  dt  dinat,- 
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tnt  .vir  &  vxor.  Cumquc  nihil  prohibcrec  hoc  cafu  quotninus  donatio  cau 
inortis  confirmata  pcr  mortcm  donatons  rcrrotrahcrctur  ad  id  tcmpus  quo 
facta  clfct*vtdcretur  dominiu  iam  ex  co  dic  fa&e  donattoms  fuiflc  donatarto 
AC^xCitmn  l.ft  mortu.^.D^de  mort.CAttfMn.  N.illa  crgo  eflct huius  fihjfa- 
milji<.  hcrcditas  fi  donatioilta  valcrct qu^facta  cfllt  mortiscaufa.  Atruriutn 
finulla  cfTct  hcrcditas,fcquitur  vtfiluu  litius  intiquum  patris,qualc  cflct  cx 
rationc  iuus  vctcrisfi  nihtl  noti  Iuttin.induxiflct,  acpromdcvtpcculiu  ali- 
quod  ftt  quod  ad  patrcm  pertincrc  dchcat  iurc  potcftatis.  Q^od  fi  pcculium 
ahquod  cft,patrts  crgo  tus  in  rc  donita ,  crit  antiqnius  cV  potcnttus  iurc  do- 
iiatnnj  ,  fecundum  id  q uod  fuj tj  dilputauimus  tus  patris  tncipcrc&  perfici 
viuo  adhuc  filio  donatarij  vcro  non  nift  filio  defuncto.i'orro  non  p».,tcit  a d« 
nv.tti,ius  pattts  in  redoiuta  c!k  .mtiquius  iurc  donatarij,qi.,in  hoc  ipfu  in  u- 
ritum  donatio  dcducatur,  cuii.i  ficri  ncqui;  vt  p.on  vidcatur  fihus  hoccafurc 
patris  donalfcquippc  qui  cam  rctn  donauit,qux  pr.ulq.j.n  pcrfcda  Htdo- 
natio  fauorc  donatarij,&  rcpet  itur  in  dominio  patris,  &:  fcmpcr  paths  funTc 
intelligitur.Donatio  autcm  alicnc^  rci  non  valcr,cumpihil  donari  poflit  /:ifi 
quod  hatcius  cui  donatut  l.w  tdibtt*.<).§.vU.  D.dedonat.  Vcrum  bicil/ac- 
nicigitpcrplcxtus,quod  ft  dicamus  donationem  hanc  caufa  niortis  non  va- 
lerc  tict  vt  rundus  Cornchanus  quidonatusfucratpro  uon  donatohabcn- 
dus  fit,&  confcqucntcr  vt  prodci1cdcbc.it  poO  mortcm  filijfamilias  ad  con- 
ftitucndam  ipftus  hcrcdit.itctmaim  nihil  aliud  obfiarct  quominus  hic  Hhvs 
fccreditatem  rclicjniflc  diccdns  ciTct,ni/i  quodnullaomninobonapoftmor» 
tcmfuam  rcliquiliet.Rurfus  H  admittainus  aliquam  hoc  caiucflc  fiUj  hcrcdi- 
tatem,  fcqucturnonpoflc  ipfius  bona  occupari,apatrc  nirc  pcculij,arquc  ita 
fublaro  iurc  illo  patcrno  quodvnfi  impcdircpotcratnc  vjlcrctdonatio  qua 
dcpcculiocaltrcnii  fcciflct  filiusfamilias  qui  vtiqvc  potuitdcccdcrc  cuni  vl- 
tima  voluntatcrclinquittir  valcrc  donatidncm.Quod  cum  ita  fit  v:dctur  hcc 
quarftio  cfic  cx  generc  ron  <tTapu*t\t  illa  dcqua  diccbamus  cap.^.fupr.  aut  vt 
rlla  potius  dc  au.i  iAfnc.ttil.qut  quadrtngewa.Xo.D.ad  leg.fa/ctd.^uii  qutc- 
quidconllitucrimus  in  vtramuis  partem  vcrum  cflc  falfum  repcrictur.  bcd 
in  hac  pcrplcxitatc  longc  irclius  cft  diccrc  quod  v  Ao  non  valcrc  d  macionc 
hanc  caufi  mortis  quam  conrra  iurts  rcgulas  pro  valida  caui  habcrc  non  ai 
aliuni  fine'  cjuam  vt  in  co  quoq;  iuris  rcgula:  violcutur  quod  filiusfaimlias  ab 
intcftato  habc.it  hcrcdititcm.  Ncccnim  contradictioncm  implicalrct  st&L 
donationon  valcretcV  fiiiustamiliai  hcieditatcm  habcrct.  At  implicarci  vt 
&  donatio  aliliufam.facta  mcrtis  cai:fa  lincpatris  fu  vjlcr«.t,cv  tair.c 

nullam  illehcreditatemh-bcrctpci  indc  atqucli  quis  ditcrct  valcrc  Jona- 
tionem  taitam  in  eum  cafuiri  quo  rcs  donitaaTtena  rcpcurctui,  aucoqi  nia- 
tmam-tuilfc  d  >n«3ris  mg.l.$tt:hm.i<}.'rD.  de  manum  tefi.\sT ttto  cu  monctmr. 
5i.D.^e t/i/r.Ncqjrcfpodcri  pcflct  coCafuquo  fili*in pcculiqcafncfl  nihii 
habuiiTct  pr.Ttcr  tundu  CorncJtanu  cjuc  monts  cauja  Jwiuiifc  proponerctur, 
cadCrationc,  que  taccrct  vt  nullacffct  Jvcrcditas  &lijfa.iacluraquoq;vtjnullu 
ellct  pccuhu.}  Na  pi^ter  id  cj>  dc  pcculio  &  iurc  parrjs  qucrimus  co  tcniporc 
quo  rcs  donata  nodum  pcnttus  aofceiiit  a  bonti  Hlij  Itoc  cft  antc  pcrfcwtaqi 
c:us  mortc  donationem  ,  ac  proinde  co  tcmporc  quo  non  dcftcu  rcs  in  .]  ia 
jxrcoliu  pcriTit  c6liftcrc,qi  c  tamcn  nulla  amplius  cit  co  tcmpcjrc  quo  incipit 
egi  pofic  cV:  trachri  dc  iicrcdtratc,!")ico  pcculium  ciTcnomcn  iuris,quod  li-. 
cctuaturaleii)  dationcmrcquirat  vt  aliquod  eflc  incipiat  nonftattw. 
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t.V),dt  pecul.vb\  t  .imen  femcl  fuit  non  Jcilnit  ciTc  ob  id  fMum  quod  cfcllciit 
vllanihaHesaf  riflc.vtUiutcm  ,  putili  arrelaliciio  cxHjuftumJitW.-f-.  §.ptn. 
lucnic  fi  tiiimfanultas  qui  nihil  habciu  inpcculio  caltrcnfi  pratcr  fundum 
Corneliarium  tibi  eum  mortis  clufadon.ilict ,  iJem  p^rrcrh  Jiut  cxtranctfra 
qacutltbet  tcftaiucnto  hcrodcm  iaftituiflct,  114;  cichn&*hereJitar6  aUuifct, 
dubitsri  ngnoportcrct  quin&  hcrcs  fieret>cVicreditoribus  ommhiiitcHct*- 
tur>quauis-eocafu  valeret  donatio  d.l.filtmfamtltas.-j  t.vlt.D.dt  denar.Co- 
mutato  fcilicctpeculio  in  hcrcditatem  d.l.i.dteaftr.pec.  quctamcn  commu» 
tatio-ficri  non  po(Tct,fi  pcculium  tcporemortis  nuilutn  fuiUct.  Qnod  igitui 
pcculium  facV>tcftamento  conucvtcrctur  111  hcrc  JitateScnr  non  ab  intcibto 
noanebitpcculiunw*Ergo ctiamfi  admittcrcmus  liliuinratn.hodie  m  caftrcnfi- 
pceulio  lc^itunum  heredem  haberc  poile  ab  inrcftato,  non  idco  tamcn  fc- 
quereturvalituram  donationcin  quini  dc  pcculio  caftrcnfi  fcciflct,  nifi  co 
cafuquo  prjeter  re  don.itama!iqutd  in  pcculio  fupcreilet  prcpter  quodcon-' 
ucrti  poiTct  peculium  i;i  lcgititnam  filtj  hercditateimquutiiatu  cxtra  eum  ca 
fum  necvlla  filtj  hcrcditas  cfferi-i  b  >im  aJucntitiis,Jc  qcabus  tamcn  Iuftin.  • 
coftitutio  exprcflim  locuta  eft.  IHum  ic.upcr  cafum  cxcipio  quofiliumfam. 
mortts  caufadonaucritexconfenfufitvukmtatc  patris.l  unc.n.Guc  caftrcfc» 
liuc  aducntttiutn  fucrit  quod  donatum  cft»valet  donatto  fme  dubio,fcd  cum 
hac  vtarbirror  dtftinctionc,quod  (1  fucrit  adtiemiirm,va!ctdonatio  qoallnO 
tam  a  rilio  qtani  a  patrc  ipfo  taOt.i,no  fccus  acfi  tiiiu«;  rcm  pcculij  proieititij 
donatTet.Si  verb  fuciitcairrenfc  valet  tanquam  ab  ipfo  filio  faJta  ncn  ranqui 
ipatrc.  Diucrfitatis.n.ratjo  cuiJeus  illa  cft,quoJ  in  pcculio  caftrcnfi  poteit 
filiusfam.deccdcrc  cumvltima  voluntatemaettaiw  in  aJucnrttio.Item  quod 
patcr  qui  confenfum  prebct  filiofatn.vt  rcm  caftrcnfis  pcculij  mortis  taufa 
donet  hoc  ipfo  donarc  hho  mtelligLtur,  non  quidcm  rcm  ipfam  qua:  iam  eft . 
tilij,fcd  ius  omnc  quod  mca  rcquandoquc  habcre  potTct.QuiJni.n.hic  in- 
tcrprctatio  crpictur,cilm  intcr  filtumfjm.&  patrein  vjlcat  donatio  ex  iis  cau 
fis,quar  ad  caltrcfc  pcculium  pcrtincnt.'/.4.Af4yrVijG.ii.Z).<fc  r  j/?r  ./>«»/.  ficut 
6C  valcrct  (lipuJatio,fi  quid  ex  hac  caufa  filius  a  patrc  ftipulatns  cffet.  t.pattr 
mttitf.i i.eod<  In  pcculio  profctSitio  non  cadcm  intcrprctatio  capi 
potcfr,quia  ncc  donatio,fiuc  cxprciia,fmc  tacita  intcr  patrcm  &  fihum  vale- 
rctincc  proinJc potcft  vidcri  pater confcntitndo  fiiio ,  vt  donarct cidem  ta- 
cirequicqnam  d  malfc,cui  nec  cxprcfse darc  potuiifct. Ex qua  diffcrcntia  il- 
JuJ  ctiam  rtr,vt  donationcm  bonorum  aduentitiorum  mortis  caufa  factam  a 
filiofatn.acccdcntc  confcnfu  patris,non  filiu*  ipfe  poflitex  poemtcntia  rcuo- 
carcfed  patcrvt  fit  vtilis  rcuocatio  in  eumcafum ,  quo  tilitts  viuo  parre  9 
in  ipriuspotcftatcmoriatur.  Donationem  verbcaftrcnfium  ctiatn  cui  pater 
confenfum  accommodaucrit,non  patci  veuocare  debcat,fcd  filitts  vt rcuoca-  - 
ttb  valcat,cjuamuis  idemfilius  poftcaviuo  adhuc  patremoriati:r :  ncpe  quia  ; 
tcuocare  donationem  cius  eft  qui  donator  cft,&r  cuii  non  rcuocara  donatio- 
%t  intelligcretur,cum  ca  vhima  voluntatc  deccflifrc.  Hoc  vero  ia  bohis  ca- 
ftfcnfibusconuenit  filiofamiiias  nonpatri.  In  aducntitiis  autcmpam  non 
^idiomam  incaftrcnfibuspoteft  filiushmilias  dcccdcrccura  vltiuia  voiunu- 
te,in  aduentitiis  non  poteft,vta  nobis  in  pr.xccdcntibus  (atisfupcVquc  pro- 
iatum  fiiiflc  arbitramur.  Ad  hunc  iigttur  traAatum  noftrum  non  pertincnt 
caMonationcs  cauta  mortts  qux  viuo  donatorc  implerut,&  quc  nihil  fimilc . 
kabcnt  cum  vltirjia  vokintate.E>c  quibus  diccmus  io  Err.-j.&i.Decad.ftfr . 
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De  numero  tcfiinm^ui  retjuiritur  in  denttioitc         .  ^ 
caufamortie. 


1  *  °  j  M  v  5  nacDccade  reliqiios  pragmattconuii  8( 
^TnJQ^CV-,  intcrprctum  noftrorum  crrorcs  indtcarc  acrcfellcre» 
qut  nobtUores  &  frequentiorcs  occurrunt  in  tra&atu 
Z^UJyh^  Dc  donationc  caufamortis.  Inter  carteros  vcromihi 
ll>\  prxcipuirt  illc  videtur,  &  maioris  momcnti,  quod  vo- 
j{fh$$)  1  ts t:  omnes  non  alitcr  valcrc  donationem  caufa  mor- 
^g^^^tis,qutm  lihatprrfcntibusquinquctcftibus.  Sicenirti 
T^****^-  nofiri  aJ  /.  vft.per  iHum  textum.  C.de  dcnat.cauf.mou. 
Moti  non  cx  co  fpliim  quocl  luftinianus  in  dttl.  I.  vlt.  hocipfum  exprcflim 
conftitucrc  vidctur ,  fcd  e.v  i!lo  ctiam  quod  ibidcm  Iuftinianus  ait  donatio- 
rtcs  caufa  mortis  in  omnibusclfc  aequiparandas  legatts ,  vt  nulla  cx  partc  ab- 
ftmilcs  videantur.  Ccrtumcnim  cftin  quacunquc  vlttma  volumate  extra 
tcftamaitum  quinquc  teflcsre^uiti  vt  it)  tcftamcnto  fcptcm  /.  vlttm.  §.  vU 
tvn.C.dc  codictll.  Liquc  vidaur  confcquens  ei  quod  prarccdentc  Dccade 
eantacontcnttonc  difputauimus.  Eum  qui  cumvltimavoluntatc  dcccderc 
non  potcft,nec  mortis  caufi  donatc  poife,quia  donatio  caufa  mortis,  vltimz 
voluntais  fpccics  cft.  Nequcvero  extot  interprctibas  iuris  ne  dicarnex 
pragmattcts  noftris  rcpcrias  vcl  vnum  qui  dc  hoc  dubitct. Adco  inualuit  cr- 
ror  faic  in  fuprcmis  quoquc  tribunalibus.  Ego  fane  crrorcm  ciTe  Si  quidcm 
hrfjrobabiliflimum,  aufim  dicerc.  Etfi  cnim  vcrum  cft  donationcm  caufa 
mortisfpectcm  cirevltimat  voluntatis,proptcrca  qubd  ctTc&us  cius  confcra- 
tur  poft  mortcm  donatoris,  qu^  natura  eft  vltimarumomnium  volunta- 
tum,  nullatamcn  ratioeftcurnonduotcftcspcrindcfuificcredcbcant,  at- 
<jue  in  donationc  intcr  viuos  fufBccrcut.  Gcncnlis  fiquidcm  propofitio 
cft ,  vbi  numcrus  tcftium  non  adiicitur  duos  fufficere,  pluralcrwqueclo- 
eutioncrndm  rum  numero  contentam  efle,  vtait  Vlptanus  in  L  vbi  nume- 
tm.  n.  D*.  de  tefiibue.  Non  enim  nuda  voluntatc  conftat  donatio  caufa 
mortis,vt  cxterac  vlttmar  voluntatcs,  fcd  vcl  rraditioncm  rcqutrit,  vcl  fti- 
pulationcm ,  vndcncc  n.n  inter  przfcntcs  ficri  dicitur  Linter  mortit.  58.LX 
de  mort.cu»[.d»nut.<\mi  mter  abfcntcs  nequc  tracUtioncquc  ftipulatio  ficri 
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-pofletJ^on^  interueniente  ttaditiontvclrtipuIacionedequaconfcet,quid 
neceljcefladefle  quinque  tclrcs  adprobandam  aut  vahdandam  donatio- 
fierri  >  Nam  nec  anafrn  obcaufam  mduclum  rurt  vt  plures  requirerentur 
ceites  in  vitimis  voiuMtatibus  quam  iti  contractibuv ,  nih  quod  maius  eilet 
periculum comminifcend*  faJiitatis  l.Diuusza-D.demiht.teita.  coius  ta- 
men  pencul  inon  videoquinam  metus  maicr  fubfitin  do.iatione  caufa 
mortis  qtiam  indonationc  inter  viuos,cum  idem  modus  iit  vtriufque  con- 
aahendjr.iiue  per  traditionem  fiat,  huepcr  ftiptilationem.  Tantumquca- 
bclt»vt  tot  teltes  mdoimionccaufamoitismLcruemrcolimvoiuermtlu- 
reconfulti,  vtilloetiamcafuqtio  tiaditiorema  donatoie  factam  ellenui- 
lomodoconltaiet»fufriceie  tamenvelicnc  quod  ir  p  olTeilione  donacanus 
repenretur  ad  ptobandam  non  tantumdonationcimfed  et iam  doratiom» 
traditionem,  vt  Paulus  fcnbit  hb^.fencent.  cit.n.$-  1.  qui  locuscum  gche- 
ralitcr  dc donationc  loquatur  non  mmib  ad  mortis  caufa  donationcm  ic- 
commodaiTpoteft,quam  ad  eam/HKC  fuc  incer  viuos  Sed  cc  cum  doratio- 
num  infmuatio  introduda  lit  ol>  id  tantum  vt  fraudibus  via  prarcludaiur  L 
datax7.Cdedonat.qu1d  nccelfe  obfccro  fuiiVct  conititui  ab  impcratore 
Coltantmo  vt  dorationes  caufa  morti.s  nOminus qua  dorationca  mtervi- 
uoscgctent  iniinuatione  m  1.  donattoij.eod  tst.li  non  ninadhihitis  quin- 
cjtictetitbus  donatiocauia mortis v.r'ere potuitlct?idcc\namque  placuit  vl- 
1 1  ma  s voluntates  miinuatione  non  indigerequod  maior  numerusteftium 
qm  pio  iollennitace  in  iis  exiguntur  omnc  iraudis  fufpicionem  toilere  vi- 
«treCur.Quahquanon  tgnoro  re/ponden  l  .ife  auce  cor.ltitutionemTheo- 
doiijmd.l.vlt.mfin.C.decodic:!!.  cjuam  fecutuscft  Iiiitmianus  inl.cum 
antiqnitasa8.infin.C.deteita.&  in  d.l.vlt.C.de  mort.canfdonat.  acptOin- 
de  ConiUntini  tcporibus  lta  ius  fuitVe  vt  paucores  quam  'quinque  teltes 
fufficerepotrent  au  guamcunque  vltima  voiuntatc.Piijnus  enim  i  hcodo- 
liusfuitqui  numenj  lUumpv.cfcripfit.cum  antcafacis  elfet  quocuque  mo- 
do  conftare  hdc  liue  epiltuhe  hue  codicilbs  quibus  hdetcomilfum  tehctum 
elfet,  vt  it  manu  euis  Arripti  rcpet  uctur  hcct  nequc  oblignaci  ncque  ab  vl- 
lis  tcltibus  fubfcripti  elVent  l.vlt.m  princip.  de  legac.  i.  Quod  li  nulla  icri- 
pturaprofcrreturprobari  qtiide  oportcbat  hdeioammiflum  pcr  ceites  pr^- 
fertim  quod  nutu  rchctum  cflet  l.nutu  tl  de  Icgat.j.  I.&  in  epiltolan.L.de 
/ideic.ac  non  pei  quinque  potius  quam  per  quatuor  aut  tres ,  fed  vt  aliud 
<juidiibet,Ergoper  duos.  ld  enmVcit  quoddici  folebatcodicilios  aliafquc 
vltimas  voluntaces  extra  teltamenttim  nullaiuns  follcnnuatem  &  ordina- 
tionem  requirete  $.vit.Inft.  de  codicill.  An  non  enim  iut  is  follcnnitas  il!a 
c(Tct,6c  quidem  tnaxiraa  ii  quinque  teftcs  omnimodo  requircientut  ?  Hoc 
er/amaddito  quodhabetTncodoiij  conftitucio  in  d.l.vlt.  C.de  codicill.  vc 
eodem  tempore  quinque  lllos  ceftes  adhibcri  opotteat,^  pi.rterea  cum  m 
(cnptis  voluntas  componitur  a  teitibus  ipiis  fcriptutam  fubnotari  ?  Dices 
ex  ea  ipfa  cOlbtutione  fufhccre  vt  quinque  lili  tcltcs  fortuito  vcncrint  nec 
requin  vt  fucnnt  rogatt»quomodo  m  teltamento  requircretur,  Scd  niinl  a- 
imd  ex  co  inferre  poflis  niii  quod  equidem  fateor ,  minorcm  in  codiciilis 
qiiam  in  teitamentisexigi  follennkatcm.  At  non  etiam  vt  rtuila  ptorfus  iri 
codicilIiseYigatuijVtfcriptumclt  ind.jJ.vlt  de  codic  iundt-J.Diui  6.$>i.$c 
z.D^eod,  vbiob  Junc  cauumMatciaiiUs  ait ,  &  plures  codicillo,  pofle  quc 
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facerccum  camen  nemo  poilk  decedere  cum  pluribus  ceftamencis,  &ct> 
dicillacismanu  neque  fcnbi  eos  neque  ilgnari  neceflc  eiTcAdeb  vtquam- 
uisjllein  confirmatione  codicillorum  adiecerit  vt  non  alios  valere  velit 
quam  fua  manu  iignatos &  fubfcriptos,tamcn  valeant  ab  eo  fa&i  codidli 
licet  neque  manu  eius  fcripti  ncque  ab  eo  /ignati  fuerint.Quis  ergo  credat 
tot  tcftcs  iamolimfuilfe  requilitosinfideicommiiTis&codicillis?Etvero 
iinonalicerquamtotadhibitis  teftibus  valere  fideicommiifum  potent, 
quomodo  fiei  i  obfccio  potuiifet  vt  hdcieommiilum  vllum  tacite  ac inrrau 
demlcgum  relmquctetar.?  Nam  &  cum  quis  chirographo  &:  domcilica 
cautione  fcobligallet  ad  pracftandum  fideicommiirum  eiquicapeic  non 
poflet(qiioddcmumeractacite  fidem  accommodare  l.m  tacitisioj.  dek- 
gat.  1J.5.  «nprincipwD.de  iur.  fifc.)  tametli  fifcusea  bona  proifuo  iiue 
vindicare  noiuiiTet>an  non  femperpotuuTetdicerc  is,  qui  rogatusecat,non 
poiTc  fe  cx  propria  cautione  conucniriad  prarllandum  fideicommiirum 
quod  Dullis  neoum  paucioribus  quam  quinque  teftibus  adhibitis  rcli- 
cTum  cflet?  quodquc  ldeo  non  valeret?  Quod  ii  hdcicommuTum  hne  tefti- 
busfieri  potcratdummodo  dcfideicommittcntis  voluntateconihrer,aur 
duo  ad  lummutn  tcites  fufhcere  peterant  rchdo  linc  fcnptis  fideicom* 
miiTo,  qmscredat  moitis  caufa  donatiorem  quantumuis  limilem  vl- 
timis  voluntatibus  iine  quinque  teiTibus  ficrinon  potuifle?  Alioquiu 
huius  follcnnitatisneceihtatem  inferre  velisex  eo  quod  olimdonitiones 
caufa  mortis  jqtrparabantur  legatis.    Peiinde  concludcs  non  valuilfc 
donationem  caufa  mortisnifiinquateftes  fepccmadfui(fenc.  Nccenini 
valebant  leeata  niii  quce  in  ceftamenco  relicTa  eflenc»  aut  faltcm  in 
codicillis  ccftamenco  confirmacis,ccftamencum  autem  nifi  adhibitis  fc- 
ptem  ceftibus  fien  non  pocerat,  quamuis  codicilli  teftamcnco  confir- 
mati  nonmaiorcm  follennitatem  rcquircrent,  quam  qui  ab  inteilato 
fa&i  eflcnc,  propceiea  quod  qua:in  iis  fcripcaeranc  lic  habebantur  non 
quafi  in  codicillis  led  quail  in  teftamento  icripta  fuillenc  1. 2.  §.codicillo* 
rum  l.ab  intcftato  i6.ad  fin.D.de  iur.ccdicill.    Huic  ver6  noftrar  lenten- 
tia?  quar  negat  requiri  quinque  teftes  in  donationc  caula  morcis,  videtur 
etiam  conuenircquod  cx  lntcrprecibus  noftris  plerique  folent  diftmgue- 
re  rn  quarftuone  illa ,  Vtrum  donatio  cauia  mortis  hr contra&us  an  vlti- 
ma  voluntas.    Aiunt  enim  donationcm  caufamortisquodad  modum& 
ordinationem  fcilicet  dum  in  eife  deducitur,vt  loquunturacquiparari  con- 
tractui,  fcdpoftquam  in  efle  deduclacftquod  ad  crTe<5tum&  efficacum 
cenferi  vltimam  voiur.tatem.    Sic  namque  ex  communi  noftrorum 
fententiaIuliU5Clarus  lib.4.  fentenc.Monacio  quarft.5.  vbiexhoc  wfert 
quud  ii  llatutum  aliquod  d:fporat  vt  in  contra&ibus  conficicndis  duo 
debeant  inteiuenircnotarijitaferuandum  critin  donatiombuscaufamor- 
Cis,  liverbahudftatutumdifponat  quodvltimar  voluntates  habeant  exc- 
cutioncm  paratam,  paritcrdonaciocaufa  mortis  habebit  paiacam  execu- 
Uonem,  quia  lnquit ,  illud  ftatutum  difponit  circa  contracTus  prout  funt 
in  fieri^Meritocomprchcnditdonationemcaufa  mortis.   Hoc  autemdif- 
ponit  devltimisvoluntatibus  iamin  eife  dedudis.  Ideolocum  habcte- 
tiamin  dcratione  caufa  morcis:  E  conuerf»  autemliflatutum  difpone- 
rct,  quod  invltimis  voluntatibus  conficiendis  debercnt  interuenue  duo 
ftourij,non  comprehcndercc  donatiQnem  caufa  mortis.  Verba  funcClari 
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erquibusclareapparet,  non  pofieigiturcxcmplu  vltimarum  voluntatum 
facerevt  in  donatione  caufa  mortis  debeant  intetuenuequinque  teftes. 
Pertinct  enim  ea  res  ad  moduni  &  ordmationcm  caufa  mortis  dum  in  eile- 
deducitur»  non  ad  effedtum  cV  eflicaciam  lpiius  iam  in  ene  deducU »  vtoc 
exemplum  illud probat quod  idem  Clarus  adfert  ex  ftatuto.  liJud  ergo  du- 
taxat  pro  interpretibus  facft,  quod  luftinianus  hoc  ipfum  coiiftituufe  vi- 
dctur  in  d.  1.  vlt.  C  dc  donat.cauf.mort.  vt  m  donatione  caufa  mortis  iicut 
"  inaliaqualibet  vltima  voluntatequinque  teftes  omnimodo  lequirantm. 
Atrcfpondeo  non  ita  cffe  accipiendam  eam  conflitucionem » iediicpo- 
tMs ,  vt  abtogata  lege  Conftantmi  m d.l.donatio.  25.  C.  de  donat.  quxdo- 
nationesomr.es  etiam  caufa  mortis  factas  iiilinuari  ptxceperac,  hodie  va- 
leat  donatio  caufa  mortis  etiamnon  infinuata,  &  defendatur  tanquam 
alia  quxlibet  vJtima  voluntas  nuJlam  exigens  infinuationis  folennitatem. 
Si  modo  in  viccm  inlinuationis  adiit  foJlennitas  aliaquinque  teftium,qux 
m  alia  qualibct  vltima  voluntate  requireretur.   Nam  ctim  nec  aliam  ob 
caufam  mdu&a  iic  mlinuatio,nili  vt  fraudibusviaprxcludetetur,  quemad- 
modum  diximus,  quis  mctus  fraudis  fubefU* poteft  ciim  quinquc  teftes 
adhibentur.*'   Acfanectim  poft  genetalcm  jJIam  Conftantmi  Jcgem  de 
donationibus  ommbus inlinuandis,  nullo  alio  iut  is  colote potuerit  confti- 
tuivtdonatio  cd*fa  mortis  ea  in  readonatione  intcr  viuos  fepararetur, 
quamquod  proxime  accedat  adnaturam  vltimx  voluntatis,  non  potuic 
luftinianus  eam  Conftantini  Iegem  in  donationibus  caufa  mortis  Jioc 
prxtextu  abrogarequhicam  ipfamiollennitatem  adhibcndorum  qumque 
teftium  iniis  induxerit.qux  iamtuma  Theodolio'indu£ca  erat  in  omnl 
vltima  voIuntate.Confequens  lgitur  cft,vt  ii  talis  iit  donatio  caufa  mortist 
quxctiamli  inter  viuos  cl1et,valeiet  tamen  citra  iniinuationem,  puta  non 
cxcedens  fumma  quingentotu  folidoiu.I.li  quis  argentu.55  C.de  donat.no 
eo  mintis  valcrc  debcat,  qtiod  non  habeat  quinq,  teftes.  Alioqui  fatendum 
etfet  faclam  deceiiore  conditionc  donatior.um  caufa  mortis  cx  cull itutio- 
11«  luftiniani  qui  tamen  mehoti  &:  fauorabilioie  faceievoluiflet,quod  vti- 
quc  abfurdu  cuet.l.nulla.25.  D-de  Icgib.l.quod  fauore.tf.Ccod.  Idcmque 
tra&avi  poteft  li  ponai  donacionc  caufa  mortis  talem  ef>c,vc  ii  douatio  lh- 
terviuosefset.debuerit  miinuari  qu6dfummamJegitimaexccderec,eamqi 
infinuata  fuifse.  Cur  non  enim  valebit  etiali  non  fuerintadhibiti  qumque 
tcftcs?-Aut  cur adhucrcquireremus  follennitatem  inductam  m vicem mii- 
nuauonis^cum  ipfa cjuoqtle adefset  iniinuatio?  Cur  denique  deterious 
conditionis  eritdonatio  caufa  mottisquam  ii  fada  efset  inter  viuos  ?  Eigo 
hiftimani  confticucio,qux  in  donatione  cauia  morcis quinque  teftes  adin- 
fceri  vult  rcftringcnda  eft  ad  eum  cafum  *  quo  lic  facla  donatio  iit  vt  mii- 
jiuari  debetct  ii  vlcimx  voluntatis  iure  non  cenfetetur,  &  tamen  non  fue- 
ric  inftnuata.    Cxterum  quo  cafu  vel  fueritinlimiata ,  vcl  nulla  neceilitas 
jfubefset  eius  iniinuandx  ettam  cicra  Iuftiniani  conilitutionem  non 
ldegit  luftinianus  vt  donationem  caufa  mortis  non  aliccr  valere  pate- 
retur  quam  fi  quinque  teftcs  adhibici  proponerencur.  Idque  verba  ipla 
legis  prxceperuntit  bcne perpendantur ,  fciliccc  non  rcquin  follennita- 
tem  illam  adhibendonim  quinque  teftium  ad  validandam  donationem 
caufa  morcis  quaiialitei  valere  non  poflit,fed  tantuiuad  excludendam 
necefHcatem  fauend*  in/muacioais>  vc  incelligamus  iijtlioquinullalic 
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neceiTius  infinuandx  donationis,aut  fi  inlinuatio  facta  iit»non  cfle  necefle 
vtadlnbiti  fueiintqumque  teltes.  Tantumabeft  vtverunvut  quod  tradit 
D1dac.1n3.pa1t.rub1.de  tertam.tuun.lx.in  fin.  gencraluer  non  valere  dona» 
tioncm  moitis  caufa  facum  ctum  tcmpore  pciiisfi  non  iint  adhibiti  nili 
tres  teites.Quanquam  non  ncgo  id  verum  ellc  eo  cafu  quo  ii  pcftis  non  ef- 
fet  quinque  teltcs  requirerentur.  An  igitur  hodic  apud  nos  generaliter  di- 
cendum  crit  donationem  caufa  mortis  qua:  inlinuata  non  lit  non  niu  adhi- 
bitis  quinquc  tcltibus  valerc.'Hoccnim  lurc  vtimur,quoetiam  Galh  vtun-  • 
turvtiincdiitinctione  quantitatis  anquingentosfoljdos  excedat  necne, 
dotiationcs  omnes  cxceptjs  iis  folis  qiuc  iil  contra&u  matrimomj  riunt,  h> 
iinuari  oportcat.Ex  quo  illud  etiam  ncri  vidctui  vt  &  faltcm  qua:  non  funt 
iniinuatar  h  moitiscaufa  facia:  iint  nonalitcr  valcre  poflint  quam  fi  quin- 
xjuetcl|tibus  muniantui.Sed  non  itaputo.  Non  enim  ius  noilrttm  prouin- 
ciale  ita  conccptu  eft  vt  donationcs  omnes  gencraliter  neceife  lit  mfinua- 
ri,fcd  addoi  acioncsinterviuosdunuxatpeitinet,  nequisputctad  doni- 
tiones  quoquc  mottsscaufaextendi  lliud  opoiterc.rtaqne  m  donationibus 
caufa  mortis ii  quinq',teftes  noi  interuenerint  ea  ipfa  diftinctso  adhibcda 
eft»quar  ante  lultinianeam  lceem  adhihcri  debuiilct  Vtru  fummam  iegiu 
mamexcederent,nccneVtji  Ycgitimam  fummam  non  exccdantomnimo- 
do  vaieant,eciamli  nequc  lnjjnuata*  lint,  ncqi  habeant  quinque  tefter.  fivc- 
ruexccJant  non  alitcr  va!eant,quam  ii  vel  inlinuationis,  vei  adhibitoium 
quinque  teftium  follennitate  fulcsantur.  Cur  nonemm  valeant  quar  infi- 
nuatx  funt.Cum  &  plei sfq; placeat  tcitamentum  quod  alias  requirst  fcptc" 
tcftcs  valerc  factu  coiam  duobus  apud  iudicem.ii  apud  acta  inunuetur.  Sic 
enun  multi  ad  1  pa&a  nouiiTnna  U.C.dc  pa&.atgl.  omniu  19-C.de  teftam. 
cum  l.prarced.eod.Quanquam  verane  lit  an  falfa  cacoclulio  alibi  videndu" 
crit  ne  teftamentorum  &donationum  caufa  mortistrada^i  confundamus. 
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S^T?  Vm  dedonationc  mortiscaufalic  tradantinterpietes,qualide 
•K/i  aiTtu  aiiquo  foilenni,  &  qui  non  paucas  habeat  follenitateswn- 
i  l<  r  caicias  hanc  vnam  clfe  putant,cniod  non  fiat  nih  prarfenti. 
r^*  Ex  l.intci  mo:tis;8  D.demort.caui.donat-ideoquccilmqux- 
run.t  an  don.uio  facta  m  teftamento  valcat  iure  donationis  caufa  mortis  an 
iure  lecati  vel  fdeicommiiTi  llatsm  adferuntillam  diftinctioncm  an  pr<e- 
fenti  facta  iit  an  a!  fcnti,  vt  fi  piarfemi  facla  fit ,  dici  debeat  donatio  caufa 
mortis,ii  vcro abfenti,  hdeicommiilum  lit  dummodo  tcftandi  cV  hdeicom- 
mittendi  faculutenyhabuent  is  qui  donauit.  Italulius  Claius  in$.  dona- 
tio  qnarit.^.numer  vlt.poft  Eart.&  alios ad  l.i.  D.de  mortcauf.donat. I^ra- 
gmatici  vcronoltn  ui  to  audacioiesquanto  impcutiores^hanc  prarcipue* 
difterentiam  efle  volunt  mter  donatsonem  inter  viuos,  cc  donationem 
mortis  caufa,  quudmoitiscaufa  donatso  prarfenti  tantiim  hat,  inter  vi- 
uos  autem  etiam  abfcnti  cx  l.nec  ambigi  6.C.de  donat.l.  abfcnti  lo.iunct. 
I.4.  D- cod.  Iuqueiiquandodubitetur  andonatio  limpiiciter  quidcm 
facta :  fed  tamcn  adiccta  mortis  mentionc  donatio  inter  viuos  diccnda 
iit  an  donatio  caufa  mortis ,  foiciit  xlli  ad  hanc  diltinctionem  re- 
ciurcic  an  prxfcnti  facia  iitan  abfenu  ,  vt  puiicuocc  caiu  cenfenda 
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Ct  donatio  intcr  viuos,poftcru>rc  vero  caula  mortis»F«tcor  cgo  iu  olim  tus 
.  fu.lfcvtmoiciscanfaa^iutioneiu  pr.rlcnt4donatarioiieri  oporteret.  Scd 
dico  nullam  fuifle  vnquam  hacinre  mter  donacioncs  diftcrentiamwicc 
hodic viiam  efle,fcd  in  abfencc  quoque  taiu  intei  viuos quara  moi tis  cau- 
U  donattonem  hodieconfmi  polle.Idquc  mecum  fatcbicur  quifquis  ra- 
tioncm  inrcMiget  cur  olira  donatio  taufa  mortis  in  abfentcm  conferri 
nonpoflet  Ratio  iilacft»quam  in  prarccdcntibus  jpculcarc  frpius  coac"h 
fumuii,qmxi  olun  douatio  nonaliceriicci  poflec,  qium  lnterucnientc  tra- 
ditionc  vcl  llipulacionc,  vt  iuftinianus  refeit  m  1. iiquis  aigencum  j5- 
$.fcd  liquidemC.  de  doa  &  conftac  cx  I.Papinunus  ij.D.  dc  donac.inccc 
vuuSc  vxor.  Acneque  itjpulauoneq;  ciaditiopcterat  hcriintct  abiences 
ki.D.de  verb.obligat.  Niiicumfiebatper  inteipoiitapctfor.am  vc  in  I.4. 
D.dcdonat.puu  Itquis  donans  abfenti  micccict  nuncium  qui  eifencc, 
aut  ouod  um  donacarius  ipic  pcncs  ic  haberec.  iibi  eum  hahuc  lubciet  d. 
l.abfcnn  ir>.D.eod  His  cnimjutibus  nihil  prohibcbac  quominus  abfcnti 
poflct  donari,ctum  perfc&a  pcr  uadaiouem  dbnacionc ,  liue  quod  in- 
cerpva-fcnces  fiei  i  cradicio  viderccurper  minillenum  inccrpo/icar  pcifonc;, 
fuie  quod  eo  caki quodonaca*  rei  poileflio  um  pcncs donacauum  efler>iui- 
ius  liledonacoris  vt  iibieam  lem  donacanus  retmerct  procradicionc  ha- 
bcnduseflec  Neq;  aliud  iuris  in  donatione  mortiscaufafuilTe  exiftimandu 
eft.aliud  in  donationeinccr  viuos.Etli  enim  fupradich  loci  funcdc  donacio 
nc  intet  viuos,dubicanduumdnon  eflquinmotcisquoquccaufadoiutio 
iamoJimpotucnc  icafieri  abfenci  tivcl  per  nuncium  res  qua*  doiubacur 
ad  cum  fcrcnda  mictcretur ,  vel  iscui  donabatur»  id  ipfum  quod  iara  pc- 
nes  fe  iubebac  iibi  recincre  iubcrecur :  vc  probari  potell  cx  i.cum  patcu 
77-f.Maruio de  legaM.in  cuius  (pecie  dubicadtlno  ellct  quiu donatio  cau- 
lamortis  valerecquamuisin  abienccm  collaca  11  uiar.dacanus  cuius  per- 
ibna  incerponcbatur  ad  tra.dendumviuodonatorecodeinque  maudatorei 
quod  ei  debebat  foluiilecdonacario:cum  &  valcac  donacio  fa&aper  man- 
daunti  folucionepoilmorci  ecjam  mandacoris  li  modo  eam  mandaurius 
ignovabat,vtfcriplimus  in  Error.;.  Decadis  praccdentis.Itcm  exl.qaod 
boniti5.in princip.D.ad  leg.falcid.vbi  donatio.e\iufa  ins>ttis  eciam  remif- 
fopej.  nudumpactura  dcbito  fafta  proponirur.Non  qiiod  olim  iam  eilet 
rcceptum  indorucione  caufamorcisvtnudo  pa&ohcii  poflct.quomodo 
quidam  puunr,  fcd  quia cum  debicoi  um  penes  fc  haberec  id  quod  debc- 
bat,nec  uncum  poiTeflionis  fed  eciam  dominij  lure  1  i.D.'de  lihci.legac. 
nullaalurradicione  indigebat  donatiovcpeihceretui,nili  vc  dcbicoridi- 
pfum  quod  debcbat  fibi  reti  nere  mbcrctur,  quod  cum  uuda  voluntate  ci c  - 
ditoris hcri pofler.mdko  magis pacto  nudo:Nulla  igitar  fuic obm  dinjetf-» 
tia  hacparcc  incerdoiutiones  interviuos6ccaufamortis.&  quibuscaiibus 
abfenci  pocmtdonan  intcr  viuos,potuic  eciam  donan  caiifaraortis»acvice 
vcriaquibuscatibus  nonpotuitdonariabfcnti  intcr  viuos»ncc  mortiscau- 
fa  potuic.penc  autem  B.ut.m  d.taiec  ambigi  6.C.dcdonat.cas  demum  do- 
naciones  incer  aH^hces  rieri  pofle  aic  que.  a  traditionc  lncipiunt.  Natu  ad 
has  pertmct  exempla  illa  fuperius  a1laca,nonad  illas  quar  incipiut  a  Itjpu- 
lationc quonura  ltipulatioinccrabicntcs  concraiu  numquam  poccll  i  i-D. 
dc  vcrb.oblig.l.^.C.dcinucil  ilipulac.quamquam  m  iisquoo^ijonauouibus 
qux  a  craduionc  incipiunc  noutu  dignum  illudcil  ouod  aii  Paulus  111 
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dfa\>Cet\i\,(l  donatatins  rietciat  rem  c\\ix  apud  fc  eft  fitaeile  donat&iruvel 
nilliarr  tibi  non  accepencnon  hofrcum  dominum  ieidoiifltrxctiamiip*r 

fertmm  Hrrscin  dcv.uV.mir  ei  muia  lucy  it.quu  ooncurrere,  opoi^t  Vplun;  , 
tatem  vtriufquc,idcU  tam  donat.mi  qnam  donatoitsiuiperrteienaamda- 

nationemdiucinterviuos  illaiitiuienicnnscauia.Lde.K};  iubiungiturme- 
rito  ea  exceptio  uid.l.abfimtiTv^/?*!  mente  fewoeiHt  dita  fneru  vt  ftutim  , 
eik$fi.tt*  E^uenimdic!  fc^Ji iiberahutcm noicntv  aajuiri  nonp. >ife i.hoc  i 
itirc  19.  $•  non  potdfc  eod.ciccAm  tamsn  traditto  animodonandj  tic  ei  pcr 
quem  cciam  mtiitis  noms  a<  qimatar,  qnodcontm^it  qimties  ftTiuisqucin. 
in  jot  rtatc hai>emitt  vel  Itipuiatur  vel  aiiqmdpei;  ccaditionem  actipne-v 
t:am  !iiUitisnobis,td  tidbts  q  w>quc  nuiitis  acqenri  nccelie  clt-i.  eir.aui  iihji-? 
tisjic  .deacquir.i»r.do'mm.t.u?ruu$  v*tame6i  Dc  verb.obl:i;at-,  PromJe^. 
cdtn  donatoi  remdonacam  tcadit  f«iruo  donatani  L.fficit  ad  Itacun  tranf- 
fcrcndutn  dommu.m  m  dor.ataiit.m  vt  ea  mcutc  donatoi  lem  ttadat,  r.eC; 
pr.ctciciieyii!,musdor.itarij  voiuiuatcm..  Accum  hodieplaccat' donatio-. 
nem-.quani!ibci -"pofli?  rTcn  -cciam  pacto  nudo.cx  Iuituuani  ..corufyOhj  * 
titfne  m  d.l.liquis  ai  gentum  $.fcd  h  quidcm,ncc  mums  donaiioneiacajili 
11161  tis  ciuaiu  lnter  vmos.  vtcunnes  noltri  conciudunt  m.d.f  Mxwklcum 
patcr  7  7.<ielcgat.i  quiuusparuprohablliter  vt  feqctnti  capuediiTcreimu. 
;)ic^  q<iod  m.ior  n».n  iam  omucsdixiiiclliud ctiam  confequenyHeri  lio- 
Pimoncm  inteipretumpto  icgchaberi  vclis ,  vtliodie donatio  qu.dibctti- 
ue  intcrviuos  Ucta  iituiue  mort;s  taufa.in  abfentem  confeni  pof7k:nec 
•intum  liscaiibusquibus  olumfcd  cx  alm  ommbus  in  quibus  placecpa&u 
..•rerabfcrtes  contrahi  polfe.Curnenmi 7  fvilum  mhij  ajiud  lit  quam  duo-' 
•  Din  piitnumvcin  ldetnplacitam^  co;ifenfusi»v  p.depacU.j.D.de  pol- 
licit.certu  ert  pofie  iliud  heri  ctra  intci abfeutes  cv  per  epiltolaautper  non 
tiunal.l.  D.depactl.  qtu autem 'i+.f.vlc.D.decpnUic.r^cund.i.$.vlc.D,de- 
«xjnrr.cuipt.Qii  dcr^o  impcdietquominus  liojje  donatio  ctia  mortiscau- 
/a  tiat  abfenti,.juoties  fit  nudo  pacto?Nequc  tameniilud  itatim confcqucs 
ciTc  a-h:tror  quod  mtorptcttbusnoiu  is  vulgo  placct,  iiqui.sin  tciiamentu, 
dixcpc  fe  fllicui  donarc  qm  tum  prafei  s  ieper;atui\ccnfendaeain  dgnaiToff 
nem  ca ufa  mot tK  potnV»  q.iam  vel  leiiaiu  vel  hdeicommillum  quah  pado 
TiTtCrucnicntea-  nnpr.i fenti  donacur  eciam  tacenti,vt  fupud'clo  iocoCIa-. 
rus  ttaclat  poft  Bait.&  alios  ibi  citacos  cV quait.t^.n^.veriic.  fcd  ponc.  Na 
vt  vcrum  iil  quod  illi  volunt  non  ciTe  confenfum  pr.rfumptum  fed y«5  ac 
proprte  p  laum  quocies  ptomiiTio  ric  piafcnti    taccntijdequo  tamen  du- 
bitaniatis poPtit  nc  aiioqui  confcquens  fiat  poliiciracioncm  non  valere 
po!it-  m^epollicitacicMUs  iiiiiqua* iit  iaCilaabfenti,qijod  nonprobo,  noclt- 
r,o;  a  coniecutioli^juisex  eomfcratpadtt vei  donacwnis uitc  ccHifcti  cje- 
beie-voiuntacc  omnC  qtu  tciUmentocolUtafu  111  pt.vfcntc,EtiieHim  Ie- 
eatortmi  &hdekonitriillorum  ea  i.atura  cii  vt  abfenttiquoquc  dati  poflint» 
ImSiJ  tamen  vetat  ca  dari  eciam  prxfenti  vt  cxeo  appatet  cjuod  placct  ctia 
ic  gaV.inos  &:  htlcii  omm  iP.nos  ioJenm  icllainento  jiuc  m  fci  iptjs  iitic  pcf 
nficMpationem  facCtum  irt,teites  adhibcrj  pol?e  .v.legata jjp  Inlti.de  tcitam. 
ord-  Nec  <ui'xi  teAatoc  dohacionis  vcri?o  vfus  fkj  excludit  mcerpieutionc 
rc!|crVreetti,\«cl  r:deiC('.imlli>-cum&  jepatu  ^c  lidcicomiijijm.dotiaciol^l 
1  c  uu^a^r  Ltegacum  clt  Joracio^.l.mile^a^i  (oroictn  7>/in  utliu^J.  *^im 
pa^f  77  §  douationiiidci.le^-it.zj.  ii dpwatjo  5  vbiJiaktoi.  ^.dflr^na^.j.;^ 


hficljcriptitrj  i6.Diecki.Idcjt)ernco  nriu  ipindtibttatumcit  quotiesdonan* 
di.veiboqiu*  viuseik  inco achi  mqun  lerata  ve!  hdeicommili*i  relinqui 
folent,%;t  in  teliaoicjuovel  codiciliis.func  eiuiu  m  .  rcd-biiceit  donato- 
rcmdedoiuaoneitucmortivianfaiiiie  mterviuosrac  enda  coguaffoqua 
ncc  intefUineoeo-ncctn  codiciiiis  fieri  \       4fe       occlt.  Teltamento- 
nimtkpndcrnvfus-indncTm  efi  pvonret iKTcduTCcsoclejz;  au*Codicillohun 
veroptopter  hdejconinuli.i.  Donutionum  ve»ro  caufa  moitis  teparatacon- 
diti^eit.Yt&dnr.ationuminterviuos,  cumque  olim  nou  ntit  tra^icionc 
VcUttpuUttoncintcrucNicntcfieri  <bierercn<Jn  crac  in  noteflate  dorrato* 
riihiccie»vLlJUC  inccr  viuos  iuie  moitis  caula  donalfc  videietur»(r  neouc 
ttadicto  iKqucltjpu!aiio  mceroeniilec,qu.num  neutra  fane  fit  pcr  tcitauwh 
tum  nequcpcr  codictHoiivt.nequepadlu  Eiietemm  ooilfR  ilti  acttiwiie»- 
matraCtuceitandwcuUnsqui  tcttatm  nihiJminihagat  quam  vt  pacifca- 
tur  Ec  quamuis  non  ignorem  p  accrc  vu'g.)  tr.cciprecibm  polt  Accurlium 
adi.hercdespalam  it  §vlt  D.qiuteitam/iicer.p'  lTeciamconrradumpoiie 
fien  intcltaineiuo.pia(eit:m  dorationcm  cv  vendicionenuqtiarumexem- 
piaadfert  Accuiiitis,nunquam  ramen  dubitaut  qum  faifa  ilDt  ea  opinio» 
quaimniam  cotnmunitcr  ai>  mterprctibus  aJprobata.vc  IuJius  Clarus  acce»- 
itatui  hb.4.rentent.<5.ceftamentum  qua?lt.-u.  Puguatennn  manitcfiiiliini 
cum d.§.vit.vbi  lcripCBm  eit  vno  contcxttt"acttts»  tetiari  onorterc  Vno  au-» 
tem  cotextu  teliart  nihil  ahud  eile quam  nullum  actum  aiienum  ceitamcco 
intcrmifccre,:d  eil,yt  lequeutiaevplicant,  nonqui  repugnet  tetiatnento, 
icdquddad.teltamciuum  non  peitineat.Quidveirtconunune  ett  contta- 
c^ibusadeoqucdoi^ationi  liuc  inret  viuos  liue  caula  mortis,ctim  iurc  tetta- 
meuci  vcad  uisieitandi  peicinere  vidcancurr  Aut  li  quid  commune  eil  cur 
Viptanus  m  i.vetbaio  devetb.figniric.fciibitverbaf«^j^mnr,{jc/ft'/<«/*, 
adteita,         non  pertinere.^Sed  npertior  pro  nobis?  contta  i:itctpretc$ 
textuseftcvquinulnim.dubitationi  iocum  relinquit,  mJ.  cum  anbqtutaj 
28.111  pt  tncip.C.de  ceitam.vbi  non  iolum  rerert  cc  proi-at  luttir.ianus  yete- 
icm  illamiuns  regulam  qua*  vtiltpr^ise  nulloachi  interueiuetite  ficritc-  . 
ftameiHunijicdeaquoqueita  intetpretatur  vc  nihtlotu-nnodebeat  iutct*" 
ccderc  quod  iit  iiipet<luurn,6c  vt  idcm  lile  inferpreu  fjfejoa  mintme  <it 
necciTaiiumad  teltamentum  C^nsautem  dic.it  i xvci^"3rm  ciicad  tefta- 
.mentum  vt  quis  contiahat,  vei  donct  mtev  vauos  aut  cauTamot  tis  ldelt  res 
fuas  tradatj  velitipuJanti  pronnttatrFutcqueapudvcteresutxcbferuatio- 
nis  &  liipcrititionis ea regula vt  opus  tuetit  lultmiani  coiutttutione  ilJa» 
ad  taciendum  vt  <i qtnd  necclJai  lum  euenei  u  tpium  corpus  laoorantis  ;ei- 
piciens.illettvcj  victus  neceilatq  vcJ  potioius  oblat:o,  vcl  mcdicaminis 
datio  v«l lmpolitiOjqtubusrciidis iplaianicas  tcitatorispericiitetur ,  vel  ii 
aut^neceiliiriusnatuiar  vfus  ad  depoiicionem  fupcrriui  ponticris  tmnutH*at, 
vejteltatori  velte<tit>uf,  nonidcnco  inhnnetur  teitatncntum»  Quanto 
mmiL.  erjjo  pafli  tuillcnt  prudcncei  vaJerc  teltamenttim  m  quo  cf- 
fes  jwctmixtus  contrattus }  Nec  ad  rem  factt  quod  in  tcitamento 
rleri  poteft  adligoatio  Jiberti  jqux  camen  neqtie  le^atum  neque  hdei- 
contmtiTum  elt ,  obidque  ^^cxcra  tcliameutfitn  hen  poiiet  l.t.fc  a«itig- 
narc  &c  i.  adlignarc  7-D.de  adhgn.  libett.  quo  vno  aigumento  mter- 
pscte*  uortxi  vu  ioieut .  Narn  curn  aiiiigifaie  Jibettum  nihil  aiiud  lic 
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cjuam  teftificari, cuius  cx liberis  poft  mortcm  patris  lihcrttimcum eflepa- 
ici  voittifiet  i  adngnaie  to7-dc  vetb.iignilic.in  tcftamcnto  autem  patcr  de 
Itbcttis  ftus  petindeacdcahisfuisbonisdifpofucrrt,  aut  vt  meliusdicam 
dc  nue  quod  in  libcrtos  habet  id  cit  de  iure  patronacus  (Jiberti  enim  cum 
lint  lmeti  extracomtnet^fci  funt,  ideociuc  ncc  legari  r.ec  pcr  hdeicom- 
iniilum  rclinqui  pofUmt  >^de  clt  quod  alJignatio  tpfa  iibecti  ncque  le- 
j^atumncque  hdctcommifljm  clhquid  obfccro  impcditquominusafbcrru 
cio  libcrti  pollichen  in  tcltamcnto?vt  Sc  confeffio  racta  in  tcftamento  vel 
in  codicillis de  qtta  in  l.ciimquisdeccdens $7  G.codicrflis de  Jcg.^.qu^con- 
feflio  noncontraciititfed  piobatio  eft.aut  cur  videri  dcbeant  actus  itli  ahe- 
m  atLilameuto?an  fortcaliquid  limile  habentcontractui  4  vcl  donatipni, 
<.]Li.T<iadttioncm  rcquincauc  lltpulationcm  nuda  ceftirieatio  voltintati:/ 
lJianrpolHt  quiS'hodie  probabiilius  fortaile  contchdere  donationem  liue 
mter  viuos  fiue  moitiscaufa  111  tcltamcntoautincodicillisrien  prlle,  poft- 
quam  placuit  IultimanOin  d.l.li  quis  argentum  §.  fed  li  quidcm  C.  dc  do- 
nat.  vt  donacio  neque  ltppulacionem  ncque  traditionem  requirat  vt  oJim: 
icd  contcntaiic  nuda  tcltiricationc  voruntatis  non  mintrsqiiam  adlignatio 
libctci.Sic  namquc  accipicnda.mihi  videtur  ea  confticucio  luftiniani  nOvt 
poflrt  iiodie  bct  1  donatio  nudo  pacto>qtiomodo  ab  tntei ptctibus  vulgoac- 
cipitur,fcd  vt  no minus  ctiam  citra  pactum  quam  citra  itiptilatior.em.Nec 
cmm  lultinianu^meminic  co  loco  padti  nudj,at  ncque  poilicicacioms  que, 
ininuseftquampa&umd.  I  v  D.de  poilicic-  fedcxigit  tantum  vcdonator 
voiuntatcm  fuam  teftificacus  lit  quod  donare  vclic,£uc^Iultiniani  verbis 
vtar.Quod  donare  inftituit,vt  cx  nuda  liia  voiutatis  fua-  teltihcatione  pof- 
iit  ille  conueniri  ad  rem  tradcndam  nec  tantiim  ipfe  fcd  &  heredcs  cius, 
nec  rurfus  donatario  dtintaxat  fcd  etiam  heredibus  donatan  j,idque  condi- 
&ione  ex  iege  iJla  Iuftiniani.Quod  /i  qti.xiibct  voluntacis  teltiticatio  fufti- 
cic  ad  donationcm  ntjlla  lam  ratio  fubefle  videcur  quare  non  pofTit  rien  m 
teftgmento  licut  cc  adiignatio  iiberti  1  itcmque  pignus,de  quo  fcnbit  VI- 
pianusin l.noneltmirumi6.  D.depignor.  adt.  pofle illud  conltitni  etiain 
teftamcnr©,ciufquepignoris  excmpla  fiint  in  l.cumprajter.8.$.  fi.vni  15.D. 
de  tranfac>.Kfu^\9.D.deann.lcgat.l.laiciusij.D.dealim  Jega.l.i.Oco- 
nuin.de  legat. eTl^ibus  tamen  iocisapparct  non  deillopignote  intelligi 
rjoc dcbere  quod  lit  conti actus  qui  re  perhcitur  de  quo  in  I.  i.§.ci ed itor D. 
deobligat.  6;  adtion.  vt-male  putant  noftriqtn  cx  1JI0  etiam  Itoco  pr  bave 
Milgo  lolencconcraCtumficri  poffcin  celtamenco.  (is  ennn  non  magiscjtia 
conttacStus  alius  quilibet  fieri  poceft  in  teftamcnto  quin  vititt  tcftamen- 
tum.  icci  deobJigationcqnarnuda  teftacotis  voluntatcfine  contractn  cc  ti- 
iic  traditioneconltituauiv,iure  fctlicet  vltimar  voluntatis.  Qtndni  enim 
liccatteftatoriresfuascitratradicionem  obJigare  reftamento  >  quas  &  h- 
ne  traditione  poffet  alienare?  Au  cui  quod  phis  cft  licct  dcnegabitnr  qnod 
longe  minuselt?Denjquependet  hocex  lege  duodecim  tabularumqne  no 
tantttm  inititutiones  hctedum  &  legacaconrirmauic  fcd  eciam  quamhbct 
aliam  vicimampacrisfamiliasvohjcacem  dummodoper  modum  Jegis  hoc 
eft  vcrbis  impcratiuisdec1aratarn,Vcrbisnimirum  iilisgeneralibus7>*rrr- 
jatmluks  vtifemperfua  re  leoaflit  ua  tus  e(lo  l.vcrbis  lcgis  110.dc  vcrb.fignific- 
Acque  itaefle  vt  talepignusnon  »ute  contratShis  cenferi  debcat  fied  iurc 
▼Itimaj  voknuwj ,  cx  co  appaict  quod  dubicandum  non  cit  quin  ne- 
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que  teftator*  viuo  incipiat  ,  t:eque  pcft  mortem  aluer  compctcrc 
poflit  crcdicori  vel  legatario  ,  quam  ii  teftator  jn  cadcra  dcccf  crjc 
voluncate.quod  vuquefalfum  cfiec  li  concracuis  ptgnons  initus  intellrge- 
rccur.  Pignus  ctnm  femel  conltitutum  tamdifi  dui at  qi.andiu  pecun  ja  lo- 
luta  non  clt.adeoque  quod  magis  clt.eciam  pcifonaJi  obligaUonefubmo^ 
Uoc  extin&a  vt  ln  la.C.de  Juic.pignoul.gicgc  i;  §.  etiam  D.  dcpignor.  1. 
h  rem  9.  $.  omnisde  pignor.ad.  I.  debicor  $9-  D.ad  SC.Ticl  el.l.penultina. 
D.de  cxcepcrei  iuqjc.  Et  vcro cum  nullus  concra&us  cfle  poflit  aut  intel- 
Jigi  ne  quidem  tacitus  fine  confenfu  fa'tcm  tacuo  duorum  1.  1.  D  dc  pact. 
).  111  omiuhus  rebus 55.1.111  omnibus  ncgotns  57.  D.  deoblic.  cv  actior. 
fatendum  cft  ncquc,  contra&um  pignoris  nequc  alium  vJlum  fieri  pofle 
in  teftamcnto,quin  nonfolumaiicnusteftatori*  inteiniifceatur,  fcd  ctiam 
quodabfurdiuseitjaliena  perfonacius  fcjlicct  qui  concrahercc  cum  tcfta- 
tore.  Cum  igicur  luftinianus  conftituerit  vtnodie  donatio  poilit  fieri 
quacunque  teftiricatione  voluncacis  ctiam  abfente  dona^ario  (nam  neque 
donacan  j  prarfentiam  vlla  conftitutionis  luftinianear  pars  rcquint  )  an  di- 
cemus  confequens  eifc  vt  hodie  pofllt  tien  donatioin  teJtamcnto.  Excm- 
ploadlignationis  liberti  &  pignoris  ?  Non  puto.  Pcitinet  rnim  luftinjaui 
conftitutio  ad  donationes  inter  viuos  duntaxatvt  fequenti  capite  pioba- 
tSimus^quatuproprium  iusilludeft  vt  ftnt  neceflaiio  itieuocabiles.  Nemo 
aiitem  poteft  eam libi  legem  dicerc  vta  voluntate  illa  quam  teftamcn- 
todeclarauerit  rccedere  nuuquam  poffit.  l.fi  quis  in  pnncipio  az.de  lcgat. 
3.1.Diui  6.$.licet  D.  dojur.  codicill.  Ergo  fi  quis  in  tcftamento  dixent  ie  a- 
Jiidonareiimphciter  non  donacioincer  viuos  vcl  mortis  caufa  quamuis 
prxfcnt  donamm  iitfada  efle  intelirgetur»fcd  reli&um  legatum  vel  Hdei- 
commimim:  ii.vaio  idetiam  teftator  addideut  donare  feinter  viuos  vel 
caufa  r»ortis,mhil  cgifle  vidcbitur  idcft  nequc  donaiTe  vel  incer  viuos  vel 
mortis  caufa,quiaco  modonon  potuit  neque  legatum  aut  fideicommjiTuxn 
ieiiquifle,quiahoc non  voluit',  quamquam  potcrat  ii  voluiflct,  vt&  in  J. 
quocies  Q.D.dehcred.inftit^edhethocarjcitius  cxhisqua?  iamiamdi&u- 
ri  fumus. 


E  RROR  T,£  RTI  V  S. 
*De  donattone  catef*  morrtjf*fla per paflum  mtdum* 
Onstans  vox eft  interpretum  omniom,&:  c6iequenter  pia 
gmaticolum  noftrorum ,  Donationfcaufa  moitjshodienu- 
dopacfo  rieri  pofleiicut  cx  d^natidnem  mter  viuos  ex  Iufti- 
nianjconftitutionc  in  d.l.iiquisargentutn^.ffed  iiquidera 
C.de  donat.Sic  enim  noftios  vulgo  fentue  poitAccurin^i  ad 
ml.cu  pacer  77«^.Ma:uioin  verb.donabat.de  Jegac.n.eamquecflc  commu- 
nem  opinioncm  incerprctum  teftatur  lulius  CJarus  rciatis  multislibr.  4. 
ientent.m  §.donatio.quait.i4.n.i.Non quod putent verba  conftitutionis 
adc6  efle  gencraiia  vt  vcvique  donationis generi  conucniant,  fed  quia  nul- 
Jatn  videjit  fubcisc  rmtionem  dfueriitatiscur  aliud  hoc  cafu  dici  dcbeat  in 
donatione  caula  mortis,quam  m  alnsdonat!t  :ubus  qua  inter  viuosfiunr, 
vt  Clarus  ratiocinatur.  MiH!  vidctur  in  hac  qiucitionc  qiu  non  ad  ums  ra- 
tioncmfedad  folam  Iuftinianea?  conftitutionis  interpretationem  perti- 
necnon  dcalioqua- rendumetfe  quam  quad  Iumnhnus  cTOitacru  CJ:  ;oi>- 
.  iiiuicrc  voluciit>necjuc  vaidc  labcuaiiaujn  un  cadcm  Cx  lat.  j*iuci  t^ic  e<s 
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ncrii  donationuni  li  verba  conitltutionis  ad  alccrum  iiuntax.it genus  doiia- 
ttonis  accommodan  pofnceat  tjmfcili^ec  qua*  ritmt.irtccrvauos.Scd  tamcn 
cx  verbis  ipiis  Inilmuni  libene  perpendantur  apparebit  manireftillini:» 
rnn  foSum  de  doiucionitAis-  mcer  vnios  dv.ntaxot  fcnliifc.  Itiltunanuui, 
fed  etiam  longc  diucrfam  ctfe  rationem  donationttm  cauia  mortist  vt  pro- 
i.  tk  luem  m  iisquod  incartcris  conltitucrc  luitiniahus  ncque  dcbuc-rr., 
nequc  mrisauc  arquitatiicolore  aiiquo  potuent.Vcrbaconititutionis  ner» 
nili  addonationesintet  vutos  patinercexeo  mtcLl>g'ujpus ,  quod  lultinu- 
nusho».  vHUmconltitutt>  vt  nquidonare  fcdixic  licet  neque  tvmdon*- 
tam  vere  rictcve  cr.tdidciu » neque  itipulanu  donatai  to  promifcnc ,  coga- 
tur  cainen  cradere  ac  donationem  quam  tacere  ie  tciitricatus  iicadim- 
nlerc  nou  mintis  quatn  fi  ltipuianci  promitiilec.  Acqiu  certum  ell  do- 
lutotem  caufa  mortts  tum  quoquc  atm  ftipulanti  promilit  C0141  non 
nofle  vt  ttadac  pTaMlcLvc  qtiod  pionuiit,  quia  cxeiufmodi  donacioneuul- 
'.inafcitur  c\actu> >  nili  pollmortem  promiiions.  1.  moitiS  caufadoiu- 
tio.  ^4. 1).  dc  mortiscaui.  donat.  quia  ciim  is  qui  mortis  caufadonac,ma~ 
jic  fc  I  abere  qtum  donatanum.  I.Senatus  >S.  §  fed  morcis,  eodcm  n- 
1.  ii.  ticri  nulio'modo  poicli  u  cx  cauia  lunufmodi  donactoms  vmusdo- 
r.ator  a  donatario  mquietccnr  ,  cuin  r.equc*  pcifccta  vidcatof  donauo 
priufquarn  mors  infecuta  litdonatbris.  1.  non  vtdetur.  $1.  codcm.  Acce- 
dic  quod  lultimanus  non  alitcr  donacionem  ita  f.ictam  valete  pati" 
turquamli  lit  iniinuat.i,  cum  itattitam  &  legrumam  fummam  e.ucdat. 
Atqui  donationes  intct  viuos  iola:  illa*  lunt  qu.u  .iniinuatioucni  requr 
runt  nonctiatn  donationes  cauta  mortis.  I.  vlcun.  C.  dcdonaciou.  caula 
inort.  Ad  folas  igitur  donauones-inter  viuos  non  ad  carterai  ca  con- 
Ititutiopertmct :  licuc & ratio jpfaconititucionis,qua-#lijinoncic,quaiu 
quodficuC  m  arbitrio  donatons  crac  priulquam  donarecan  donare  vel- 
kt  1  ita  polt  facrnn  donacioncin  in  eiufdem  poteltate  ellc  non  debeac 
ptopolicum  fuum  derraudate  :  qttod  ipfum  quid  aliud  elt  quam  dona- 
tioncm  lemel  fadam  piius  cciam  quam  imp'eta  iic  lrte.uocabilcm  ef- 
fcoporter»?  Ac  hocuonconuentt  niii donacionibus  incer  viuosvcunc 
irrcuucabilcs.  Doiucioncs  ennn  caufa  morcis  adeo  reyocabiies  funr, 
vc  ii  fianc  ea.  icge,  ne  vnquam  rcuocenctir ,  traniire  exiftimentur  in  do- 
natioues  incer  viuos  l.vbi  ita  donacur.z7.LSeia.42.  $.  vic.  D.dc  mort.cauf. 
donat.  Et  veibqmd  prodeilet  ka  itis  conltittw  vtdonator  caula  moicis. 
rcm  donacam  traderc  cogeietur ,  cum  tradicam  quoque  poflfec  proaibi- 
CijoquandocunquereuoCare.  ^ii  alienami;*!.  morctscaufa.  16.  d.l.Sena- 
•cus.35.  fed  morcis.eod  An  non  meiuis  eit  ac  colerabilius  inanein  efle  fo- 
la^donationem  tine  tiaditione ,  quam  inanemc]uoque  rierrtxadttioncm 
x]u.c  fccuta  lic  ex  donacioue?  Aucquid  abfuidius  quam  in  donatbrcm 
liiuitum  daie  acbonem  donacano  qiu  acceptam  rem  pollea  non  poilk 
jnuixo  uon.atote  recineie  f  Adde  i]tiod  in rineVonilitucionis  10111^101111"; 
coucra  douatorem  dac  actionem  non  caucum  donacario,  ied  etiam  do- 
nacati)  keredibus*  Ergo  enam  illo  cafu  ,quo  donacanus  deceAletic  vi- 
uodotiatote:  i^tio  camen  cafu  conitac  donacioncm  cattia  inartis  info 
lure  mcelligi  tcuocatam.  d.  1  iialienam  i^l-  i.eod.$.  u  Iriibt.  dc  doiwt- 
i^jjcmudmodum enim  donacorcaufa  moius mauulc  fe  haberequamdo- 
uaurium,  catnfiiii  donataimmmahtiiabci«  quam  hcredemluLLm.  ita  & 
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mauult  ijercdem  fuumhabercquam  heiedcm  donatari)  ftdonatarius  lpfe 
nunquam  habucnt,cuu$  vtiquc  folius  pctfonam  intu'ctur,incertusfcilirec 
donacionis  icmpoie  quem  hcrcdem  donatarius  aliqttando  fil  habiturtts. 
I->.  huigitur  appaicc  \ciba  conJtiuitionis  ad  donationcs  caufa  mortiMc- ' 
commodan  nuilo  modoj\  (£•.  Curcrgopoteftatem  iV  fentcntiam  conltt-' 
tutionis  adcas  accommodabimus?   Nam  quod  in  iifdcm  poftremis  vcr-  • 
bis  icgis  fcripcum  cjt  non  tantum  donatotem,  fcd  etiam  ipfiusheredes* 
irogi  poliead  cradcndam  fcni  donatam  condiclior.c  ex  ca  lege,  ct\m  po- 
Jicum  lit  in  cadem  claufulacc.  oratione  in  qua  donatarij  qttoque  hcre- 
dibus  eadetn  at\io  accommodatui ,  apparct  fatis  dcbcre  aptan  ad  eum 
ipium  caflim  inquo  Jonatarij  quoqtie  hcres  habcret  a&ionem ,  vt  t- 
quaiis  i.ac  dctcrmmatio  cx  \  ulgan  brocardico  doctcrum  ad  I.4D.  deVuI- 
gar.Acqujumauditiiin  cll  donatai  ij  hcrcdibus  dariatftionc  contra  donato- 
rcm  iplum.ii*  donatio  fuit  caufa  mortis,\  1  pioxime'  diximus.Ergo  neqSn' 
donatons  hcredem  hoc  cafu  'dabitur.  Contra  quem  tamcn  necciTc  eflet 
darJ,f:pnfi  cam  conftitutionenfvalctctdonatio  caufa  mortrs,ettam  in  qua 
nccttaditio,  ncc  Itipuiatto  mtcrucniflet.Nam  cum  lam  dixcrimus  donato- 
rem  ipfum  cogi  uon  pofll*  vt  rc  tradat ,  qua  non  nih  poll  mortf  fua  adeocn 
reuocabtlitw  drniata  voluit,  fatendum  neceflario  clk  vcl  inutilemproffus 
cfle  donauoncm,  vcl  a&ionem  dari  in  hercdcm  donatoris  vitradat,quaf* 
perfeCta  jam  per  donatoris  mortcm  donntione.  1'orib  in  totaca  legcnihtl 
cftvndc  cojligi  noflit  eamlulbinani  mcntcm  cffe,vthcredcdonatoriste- 
ncri  veJjt  cocaiii  quo  ipfe  donatorquandiu  vixit  nonpotttcrit  conuenm\ 
Qttinitnonoluiflc  illum  vt  donatotis  (jeredem  conl^cnI^cpohrctdouatarilIs, 
niiico  cafu quo  donator  ipfe  conueniripotuiffct,  intclligimuscx  eoquod 
rnctpit  Iuftinianusa  donatoic,  vt  in  cumdari  debeat  condi&io  ex  Jcge  ad 
hoc  vcrcHi  tradcre  compcJlatur.  Deuidequali  poflet  adhuc  diibitarian 
Jidonator  viuusco  nominc  conuentus  nonfuiiTct»  eademacTrio  conirai- 
pfius  hcrcdemdari  debcret ,  iiue  qubd  non  !it  nouum  vt  in  hcredem  non 
dgtur  attioquar  contra  defunclum  dari  potuiflct.  1.  i^honorariis.  $5.  D.  dc 
ohligat.&a&ion.iiue  qubdca  raiio,qua:  mouit  Iultimanum  vt aelione  da- 
ict  contia  dtfnatoiem  nonhabeat  locum  m  donatous  heTedequi  nihil  do- 
namtjNc  quisluucdubitatiQiu  iocus  fupcieflct,fubjunxit  hirtinj.mus  vel* 
lc  fc  vt  ca  a«5tione  non  tantum  donatoi ,  fed  ecjam  ipfius  hercs  teneatur» 
icihcct  in  confcqucntias  tanqua  inqucm  tranfmitti  loicant  cartcrar  quoq* 
ajionc.  mdcfundum  competcntes  Tantum  abcft.vt  voiuerit  Iullinian. 
pciTraciioncm  itanc  mcipcieii  donatoris  rieredc  1  vt  contra  cum  dan  de-  " 
besu.iaiOjqu.v  nonpctuencdari  contra  iufum  donatorem.  Acfane*  lihoc 
cortfticueie  111  mortiicaufadonationib.Iuitimanus  voluiflccdignarcs  cthtt 
dc  qua  fpecialitex  aljqutd  cxpumcret.  Iuris  cuim  veteris  rcgula  conjtdni 
*  peipetuafuit,aciiones  ncquc  afc  hciedibus  ircipcicpofle,  nequc  ccmtra 
hercdcs ncquidcm couteinpiatiohe  !lipuTatioiiu,catciaiVtniqiteCftufainm 
.ppltmorcem  conccptarum,\  t  idcmlultin.ccjlatur  inl.vnic.Cvl  acluin.ab 
hercd.  cV.  conti.  hcied.  mcip.   Ergo  ncquc  coi,tempfacionc  donatiOnum 
caula  moriis,qu.eproculdubio  coiit)n?iutir  numcro  caruindjfpoficionum» 
quic  gonccpur  funt  poft  inortem  ciim  douacorii  mortcm  irtfectitam  ciTc 
iiWccflciicpi»u,fquuni  conriiir.ciiLut ,  d.l.nou  videtur.  jr.  &  d.I.  Seja.42. 
vltim,D.df  i|onac.  Idcvqut  .Mai\.ciiUs  iud.  l.mortiscaufa.3^.  codcw.jiOri 
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iic  loquitur  vt  dicat  intetpofita  ftipdatione  mortfs  caufa  incipcrc  acW 
ncmpoftmortempromiuorisjfcdatt  incipcre  exattioncmquar  nona&io 
ell  fed  erTe&us  achonis.Actio  enim  niris  eft  exa&io  fa&i.  ACtio  cx  ftir>ula« 
tioneintcipohta  animodonandicauiamoitis  nafcitur  quidcm  viuo  pro- 
.miiibreeodemqucdonatore,k»dnonexa<aio,quiacrit  adho  line  cttectuu 
adonatarioconueniatur  vmus  donator,  quippe  qui  donationis  quando* 
cumquc  pro  arbitrio  revocand.c  habeat  poteftatem,vt  neque  vlia  egeit 
exccpttone  donutor  ad  fummouei.dnm  donatanum  quaii  praMTutuie  i- 
ge;uem,Cum  ad  inflrmandam  donationem  fufficiatquod  dunator  cam 
valere  nolic  Etliautcm  fupradidam  iuris  regulam  luftinianusabro^i- 
uit  in  d.l.  vnica.  C.  vt  action.ab  hcied.indu&o  covt  aclioneshodie  poflwt 
incipetc  &  ab  heredtbus  <Sc  contta  heredes ,  nondum  tamen  abrogaue- 
ra»eo  temporc quo  facta  eft  conlbtucio»  de  qua  in  d.l.  iiquis  argcntunf, 
vtconftat  exambarum  legum  fupfcnptione.  Nam  lex  ii  quis  atgentum 
fubfctiptaeftLampadjo&  OreitcConiitli^us55o.  l[!a  verolex  vnic.fub- 
feripta  eft  polt  Confulatum  Lampad:j  &Oicihs  y,i.Sc  iicpofterior  eit 
annovno.  Inde  igitui  forciflimum  argumcntum  fumitur  con/ricurio- 
nem  luihniani  in  d.  1.  lt  quis  avgentum  licuri  npn  poteft  protrahi  aa 
mortis  caufa^Ionationes  quantum  ad  ipf  itn  donatorem.ljuia  non  evTet 
cogendus  illevt  ttadeietrem  quam  non  nili  mortis  caufa  dona(fct,ita 
ncque  quantum  adhercdesdotutoris,  quia  non  poffet  fiet  i  hxc  protra- 
Cho,qu:n  eflet  tilud  inducetidum  contra  iuris  regufam,  vt  non  tantura 
exaCho  quomodo  antca  •  fed  ipfa  etiam  aftio  mciperecconcra  hercdem, 
<]uc;  non  potuiifet  incipcre  contra  donatorem.  Nam  iiquis  dicat  nihtl 
yetarc  quouiinus  ex  pacco  nudo  donationis  agi  poftit  contra  heredem 
donatoris » eodem  ptor&s  modo,  quo  agi  poifcc  cx  ftipulatione  li  qua 
cum  donatot  e  intcrpolita  fuiflet.  In  promptu  replicacioeftdirTetfcntiarn 
inter  hoscafus  magnamcilc,  quiaciim  intcrpnlita  fuit  ftipulatio,  nafci- 
turftatim  actio  » iicut  &  obligatio  ciuilis  contra  promiflorcm  ,  quam« 
uis  dirfctatur  exactiffin  id  vfquetempus  quo  deceflcric  donator  ,  vt  ejt 
pacto  nudo  nulla  poteft  nafci  ciuilis  obligatio  ii  ponas  ceilare  confti- 
Cutionemluftiuiam,  qu.e  pactum  donationis  fecit  legitimum  in  d.l.  li 
quisargencum.  Nullaignur  acho,  qu*  nimirum  nulla  elle  potcft  iine 
Ciuih  obligatione.   Atqui  ceflat  in  donationibus  caufa  mortis  confti- 
tutio  luftiniani  vt  ptobauimus.  Non  ergo  dici  poteft  cx  nudo  patto 
donationis  aiiquam  riafci  a&ionem  ciuilem  contra  donatorem  cauia  mor- 
tis,&  confequenter  ii  qua  nafcatur  aut  detur  contra  heredem  donatoris 
cam  fatcndumeft  incipere  contra  heredcm»  quod  non  arque  dici  pof- 
fetdcadlioncquxdaturcontta  hctedem  donatoris  ex  ftipulationc  inita 
jsum  tp  fo  donatore.    I  ncjpic  enim ,  nifcitur  >  &  competit  aducrfus  do- 
aiatotem  hcet  non  nifi  contra  ipfius  heredem  exerccatur.    Idque  aper- 
ciusfiet,  hconhdctemusluftinianumjn  d.§.&  ilquidcmnon  illudconfti* 
Auete  vt  ii  quis  donauerit  non  interueniente  traditione  neque  ftipulationc 
Jomintumrei  donauthoc  ipfo  quyutu^lonatariointelligacurac  lt  cradicio 
pcr  donatotem  fa&a  eilct.  Veri\m  hoc  tantum  ,  vt  perindc  coccndus 
iit-ipf«  iem  tradereacli  ftipulatio  mtcittenifTet.  Huic  enim  conicquens 
Sit  vt  quo  cafunonpolTet  donator  cogi  ad  tradendum  ctiam/i ftipulaJ1 
cioprarcciliiretjcoipfocafu  muito  minus  cogi  poflit  cx  Iuftiniani  kgc 
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ctlm ftipulatio  nulla inccrnemt.  At nonpoiTet cogi ad tradendum ctiamii 
Itipulanti  donatarioanimo  donandi  tauia  mortis  piominflet,quia  donator 
caufa  njoitis  nullo  cafu  donationcm  a  fe  fa&am  implerc  cogjtur  111- 
uitus.  £rgo  neque  cogctur  ex  Iuftimani  conltitutione.  Qua  pon  b  cef- 
fantc  quacnam  actiopoteft  obfecro  dari  contra  hcredem  donatoris  ?  O- 
mncscnim  fatentur ,  &  vcrum  cit ,  aliam  a&ionem  cfle  non  poifc  quam 
condi&ionem  cx  iegc  luitiniani ,  quod  &  vcrba  illalcgis  probant,  *thv- 
iomtnus  ex  lege  nofira  necefjitatem  et  tmfoni  ettam  iradere  hec  qwd  donarc 
exuhm.weru.  Igitur  eo  cafu  quo  ceiiat  lex,  condi&ionem  quoquc  cx 
lege  omnmoccfiare  neceflc  elt.  Et  quamuis  rcgula  iuris  ldipfum  per- 
mjtterct  quod  prohibct  vt  poflet  acuo  jr.cipere  contra  donatorisheie- 
dem,  alia  umen  legeopus  eflet  quar  fpeciahter  jd  conitituerct ,  vt  con- 
djcuo  cx  iege  in  eam  rcm  *dari  poflet.  Non  enim  poteit  condidtio  cx 
Icge  vnquam  efle  ampliorea  Jcge  exqua  competit.  Ad  quod  videtur 
rcipcxiffc  Iuilinianus  cum  actionem  quam  dcdeiat,  contra  doiatoKm, 
&  donacano  dat  etiam  contra  hercdem  donatom  ,  &  viciflim  hcrcdi- 
bus  donatari).  Qupdalitcr  difficile  fuiifet  nc  dicam  abfiudum  condi- 
diioncm  cx  iegc  ns  dari ,  vel  contra  eos  de  quibus  lex  iiiiu]  dixiilet. 
Alioqui  poterat  iufhcerc  quod  cxrcgula  iuns  aciioncs  omncs  quarde- 
i unct< ..■  &  in  dcfunctum  compcticrunt ,  tranfcunt  m  heiedcs  1 1.  &  tot. 
tjt.C.de  heredit.  aclion. Quanto  jgitur  abfurdius  cnc  ii  conititutionem 
Iuftinianihcmterprctemur,vtcondictioex  ea  Icgc  dar.da  lit  contra  here- 
demdonatonsnonfolumeocafu  de  quo  Icx  nilul  locuta  fuit,fed  quo 
etiam  regula  juris  faciat  pro  heitdc,  ne  fc»I  icct  teneatur  eam  rem  tradei  c, 
quamdonator  ip/c  vt  tradcrct  cogi  non  potuillct.  Quanquam  cnun  qui- 
bufdam  cafibusplenior  adrio  competit  heredi  vel  adueifus  heiedem  quam 
ccmpcticriL  dt-f  uncto  vei  in  defui.ctuin  vt  m  i.li  per  imprudentiam5i.§  non 
mirum  D.de  cuict.  manifeitum  tamcn  eit  in  contrarium  cilc  regulam  iu- 
ns  Lhcredem  ^Q.l.herediras  62. Dc  regul  iur.  In  proponto  autcm  tiacta- 
tu  de  donatione  caufa  mortis  hoc  an  piius  eft,  quod  non  illa  tantum  iuiis 
icguiafacjt  proheredc  donatons  ne  teneatur  rem  traderc.  quod  codcm 
uirc  vti  debcat  heres  quo  dcfunctus,  fed  et  iam  alia ,  qucd  adiio  cux  nun- 
quamcompctutconua  donatorcm  non  pciHt  incjpcrc  contra  conatoris 
heredem.  Qnar  poftrema  rauo  hcet  hodic  iocum  non  habeat  poit  aliam 
eiufdemltiftmuni  conftitutioncm,dequa  m  d.I.vnica.C.  VI  action.  ab  he- 
red  6c  contr.hercd.non  cominus  tamen  bonacftadprobandum  quod  vo- 
lumus  priorem  lcgcm  de  donationil  us  quacumque  voluntatis  ttftifica- 
uoneconhciendisaddonauoncscaLfamortis  cxtendi  non  oportcre.  Nec 
eium  quid  luitmianus  ca  iegc  fcnfcnt  ftin  poteft,  autcoiuectura  vlla  ca- 
picxcoquodnondumcrattunc  conftitutum,quodquc  fequenu  anno  con- 
itituru  foentalia  lege.Nalicondictioex  legc  luitiniani  non  cccpit  com- 
petcre  aduerfushetedcm  donatons  caufamortisex  quo  die  iataeit  ea  iex 
quaeinduxit  codictionc,nulla  proculdubiolcx  eft  ex  qua  hodic  pofllc  co- 
pctcre,magisquam'oI;m.Et  vero  ficii  non  potcit  vt  quod  in  donationc  in- 
tcr  viuos  c  nitiuitum  eit  porngatur ad  mortis  caufa  donatione ,  qum  ipe- 
ciafia  multa  inducatur.Piimu  iliud>vt  ex  paclo  nudo  detur  act:io  quod  iuris 
regula:  non  admittunt  l.iuris  gcntium  y.^ed  ciira  nulla  D.  dc  padt.l.foIct 
s^.D.de  prttftr.ve£b.Sccundum  vt  detur  adio contia hcrcdcm  qua:  non  po^ 
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tuit  dari  contra  defunttum.  Tertium  vtaetio  incip'iat,ade6que  obligatio 
contrahcredif  Denique  vt  cogatur  heres  tradere  rc  mortiscaufa  donatam 
c\-quidemtiadcreirrcuocabiliter»quamtamenli  donator  ipfe  tradidilfet, 
ille  Ipfe  reuocare  potuiflet.Quod  li  ctiam  ipfis  interpretibus  placet  conih- 
tutionemluitinianideclonationenudopacto  perficienda  ad  donationem 
remur.cratonam  non pertincre  qttod  ea non  iitproprie libcralitas &dona- 
tio.necvideamut  eicoucnire  verbaconilitutionis  vtteitatur  IitiiusClar. 
in  d  § dotiatio  quaft.i4.num.$.  pollBart.ad  d.l.iuris  gentium  7  $  quinimo 
n.2o.D.dc  pact.&  Iafon  lbid.n  io,&  feq.Cur  volunt  pertinere  ad  donatio- 
nei.  caufi  mortis?An  non'  xquc  verurn  eftdonationes  caufa  mottis  propnl 
dorationcs  non  clle.d.l.Senatus  55. §  Sed  moitis:vbi  dicitur  eum  qui  mor* 
tis  caufa  donat  fe  cogitare,&  amorevita?  reciperemaile  quamortis  caufa 
ded:ire.lmmoiivemmamamusdonatio  remuneratoria  quamuis  non  fit 
mciadonatio  l.Aquilius  2-;.&Ui  pater34$.i.D.dedonat.id  eft  quat  nihil 
ahud  immixtum  habeat  cum  caufa  liberalitatis,  cum  habeat  gratitudinem 
admixtam  &  natut  alcm  rcmunerandi  obligationem ,  tamen  vera  donatio 
eft.Donan  iiquidem  dicitur  id  quod  nullo  iurc  cogcnte  c6ceditur  Udonm 
Z9.eod.ldonari  I52.dc  reg.iur.Nullo  autf  iurenequide  natutali  cogeoatur 
darc  is  qui  remuneiatus  ell.quamuis  ex  natoralitatione  gratum  animum 
bencfaclori  fuoexhibeie  obhgatus  eflet  l.Scd  ii  cx  legc2i,§.cofuluit  D.d« 
'petit.  hercd.  Alioqui  nulla  poflet  meracfleac  iimpiex  donati»  cu quifquis 
alij  donaret  hoc  ipfo  acquirerct  fibi  obiigationem  &  fpem  accipieudi  re- 
munerationis,  qua  tamen  nulla  fperarc  vnum  ld  vere  ac  pioprie  donare  eit 
Pi  artcr  ld  quod  difficilc  eft  vt  donatio  quantumuis  iimplex  in  quemquam 
conferatur  cuius  nullx  merita  przceflcrintl.necadiecit  9.D.pro  foeio.l.ii- 
lud  2o§i.ibi.illaveroquxlimplicem  tantummodo  dohattonem  meruitC 
de  collat.Itaque  etiaremuncratoriadonatio ,  aprudentibus  noflrisappcl- 
laturdonatio  fupradidtis  locis,  &  a  Paulolib.5.fcten.tit.n.§.6.vndc  fum- 
ptaefl  &  emcndandad.l.ii  pater  34  §.i.vt  ibidem  Cuiacius  adnotauit.  Ne- 
quc  fanc  poteft  negari  quin  remuneiatoriadonatiopiusiiabeat  liberahta* 
tis,&  confequenter  minus impropricdici  debcat  donatio, quam  donauo 
caufa  mot  tis,quoniam  qui  donat  vt rcmuneretur  hoc ipfo  fit  paupenor  ex 
dicdonationis&mauultdonatariumquam  fe  habere.  Nec  quocl  iuilam 
donandi  caufam  habet  donatanj  remunerandi  gratia,nocere  debet  fed  po- 
tiusfaccredonationemfauorabiliorcmvtfupradido  loco  bene  difputat 
Ciarus  quauis  fubiiciat  non  efle  in  iudicando  recedendii  a  comuni  opmio- 
ncquam  tame"  falfam  eflen6dubito.Qm  veromortiscauladonat  nullam 
penitus  liberaiitaterri  exercet  niii  eo  modoquo  li  vcl  hereditatem  fuam 
vcllcgatumvclfideicommiu^umrelinquerjet.Confertenim  effe&um  fua* 
\  olutatis  m  id  tcpus  quo no  crit amplius  ipfe dominus ,  vt  ptoindeno  tam 
fuam  quam  alienam  rcra  donare  videatur»  Eam  fcilicet  quz  foret  heredu 
fi  donata  non  eflet  vt  de  legato  fcribit  Florentmus  in  l.lcgatum  116.  Dc  le- 
gat.i.  Demque  nemo  fit  pauperior  donando  caufa  mortis,ncc  quicquam 
perdit  cum  tamen  donare vere  ac  proprie  iit perdcre  l.filius  famiiias  7.D. 
de  donat  Donatio  igitur  caufa  mortis  neque  mera  neque  vera  donatio  elt, 
tantumabelt  vt  lit  liberalitas  aut  vt  ei  coriueniantverba  conftitutionis 
qu.-e  nec  ii  vera  liberalitas  eflet»tamcn  conuenirent,  vt  fupra  probauiraus. 
Rurfumlivexum€ft,quodii4em  noitri  intcrpretes  volunt  conllitutionctn 
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Inftmiani  dc  qua  agimus  non  habcre  locum  in  donacione  prariumpta,puca 
in  confcflione  docis  racfcaper  maricumconftancc  macrimonio  cefte  eodcrn 
Clarodia.quarft.i4.nu.4.  poft  Bart.  in  d.$.quinimb  &  Alex.in  l.lialiquam 
Dde  acquir.poif.  Ne,  inquiunc  ilii,  dux  impropnecaces  feu  duo  ipecialia 
concurrerent.Pnmum  quod  prarfumcretui  donacio  vbi  non  eflet,Sccundu» 
quod  expa&o  nudo  datctur  actio,cur  tolerabilius  eile  volunt,  vt  tam  mul~ 
ta/pecialia  concurrant  circa  donationem  caufa  moitis,  quammuita  con- 
currere  necciTe  cit,li  ad  cam  Iuitiniani  conilitucio  protraiiacur/  PJacec  ica- 
que  concludcre  donation6  caufa  morcis  hodic  nudo  pafto  ficn  non  magis 
poiTe,  quam  olrm  potuifle.  Tancum  diftac  vc  veium  eilc  poflit  quod  quida 
volunt  iam  olim  ita  ius  fuifle  vt  donatiocaufa  mortis  nudo  padco  fierj  pof- 
Ctt  ex  1.  quod  bonis  15.111  princi.D.ad  leg.Falcid.Nam  quod  ibi  proponicur 
dc  debito  per  nudum  padcum  donacionis  caufa  rcmiflo,  fpecialc  habct  ra- 
tionem,quonia  vc  fuperiore  capice diccbamus  cum  alicui  donacur  iiue  in- 
tcr  viuos  liue  morcis  caufa,  id  quod  lam  penes  eum  iit ,  tantum  ei  prodelt 
pactum  quantum  prodeflct  itipulatio,  quandoquidem  non  indiget  nijfi  ie- 
tcntjonc  ad  qua  fufhcit  cxceptio  quar  per  pa&um  acquiritur.  1. 1.  m  princ. 
D.de  pignor.Quomodo  dicimus  lnterdu  nudo  quoq;patto  redte  fieri  com- 
promif\u(quamuis  rcgulanter  non  fiat  niii  per  ltinujatione  vt  ex  eo  dan  a- 
ctio  poflic  1.2.htigatoies  n.J.i.l.ica  demii 31.CX  pafs.D.de  iccept  qui  arbitr. 
reccp.I.$.C.eod.)  Vc  puta  li  ambo  debitores fuerunt,  &  pacci  func  nc  pecac 
quod  iibi debetur  qui  fcncenciae aibicri  non  parucrit d.I.litigatorcs  $.inter- 
dum.Quid  enim  cgentpcenxpetJtione.qui  lushabcantcius  tanquam  folu- 


ERRO  R  '  Qjy  A  R  T  V  S. 
De  claufula  eiHd  tn  tefiamentis  pont foiet  vt fi  tefiamentum  non  va/eat  iure  te- 
ffamenttvei  codictllorum-»  valtatture  donattonts  caufa  tnom  .t;  de  promijfione 
per pailum  nttdum  fatla  de  donando. 

Vpradictis  confcquens  e(i  vticlau/iila  quar  hodie  paflTm 
folet  infen  teftamcncis&codicillis,vc  ii  tcltamentum  non  va- 
lcbit  iure  ceftamenci  vcl  codicillorum  valeat  juie  donationis 
caufa  morCis,proi  fus  inefficax  lic  &  manis.  Noji  enim  potcli 
lupplercdcfedum  traditionis&  ftipulationis,  quarum  tamen  alterutram  . 
necciTariam  efse  probauimus  y  t  huiufmodi  donatio  etiam  hodie  valere 
polliccum  non  a  nuda  pcndcat  donantis  voJuntatc.ln  quo  iicut  hodie  dif- 
fcrtdonatjocaufamoitisadonationeinter  viuos,iu&  a  Jegatis  cV  fidci- 
comifsis  a  quibus  ln  hacpartc  iam  olim  diflerebat.  Nam  donatio  quidem 
intci  viuos^ciiolimpcrhcicbaturiisjpiis  modisquibus  &donacio  caufa 
morcis  hoc  eft  mtei  ucnicnte  ciadicione  vel  ftipulacione ,  hodie  tamen  pcr- 
ficiturquacumque  teftificatione  voluntatis.  Legacavero  quamuis  ncque 
traditionem  requiierenc  neque  ftipulationcmjiufficientc  ad  oeium  validi- 
tatcfola  Jegispotcftate^tamcnoahterrclinquipoterantqua  in  Ccftameco» 
velquod  crfcctu  fcper jde  fuit,in  codicillis  teitamctocofirmatis  ac  proinde 
abeoqui  teitando  legemfacctevoluifsetdifponcnsde  re  fuaverbis  legia 
&impetatiuis,ipfa  lcgc  12.cab.1ca  pmicccce.d  l.vcrbis  legis  12cD.de  verb. 
lignif.Donatio  autft  caufa  mortis  fcper fiebat cxtia"reftamentu  nec  fuit vn 
qua  vt  rici  i  potuew  in  teluineio,guonia  &tiadicio  &  ftipulatio  clfec  attu* 


9n       ANT.  FAMU  DE  ERROR.  PRA6MAT. 

alienus  a  teitamcnto  qui  corrumperct  teftam£tum  &  confequentci  ca  on> 
nia  quar  tellamcnto  continerentur.  Fideicommtffa  verbetii  etiam  cxtra  tc- 
ftamentum  telinqui  poterant  &  m  codicillis  ab  inteftato  fa&n » ineoque 
iimilitudinem  nullatn habebant  cum  legatis»  tamen  conftabant  nuda  vo- 
Juntate  hdeicommittetis  limodo  fuam  voluntatem  verbis  idoneis  expref- 
/iilet  l.penult.de  legat.i.l.cilm  proponebatur  64. 1.  vnum  ex  familia  67.$» 
vlt.de  legat .2. I.fideicomm  ila  11.  §  uem  liquis  delegac$.Ac  donaciones 
caufa  morci.s  prxccr  voluntatem  donantis  requirebant  eciam  traditionem 
vel  Itipulationem.&hodtequoque  altcrutra  recjutrunt.  inde  lgicurfit  vtfi 
intcnainentoinuuliterfadofubiedalit  claufula  codictilans*  vc  vocant, 
fcd  fta  concepta  quomod  1  concipi  paflim  folecvt  li  non  vaiebit  teftamen- 
tum  iure  teitamenti  valeat  jure  codictllorum  vei  aiterius  cuiuslibet  vltime^ 
voluntatis,  Imb  etli  additum  efXet  generalius.f  el aliertm  cmufltbtt dtfpefttto- 
ww.Dicamampiius,etiamiiexpreni"neffet  vcl  donationis  eaufa  mortis 
neccfleiit  inutileinetfeclaufuiam.niiiponas  fecutam  elle  tiadicioncm  vel 
ftipulationcm.quamiiis  fa&a  lit  pratlentkquoniam  pr.cfentia  &  taciturni- 
tas  donatarij  pro  padto  quidem  iiabert  fprtatle  potelt  *  fed  pro  ftipu/acione 
vel  traditionccertcnuliomodo  poteltquicquid  in  contranum  fcnbic  ex 
communiaiiorum  fencentia  Didac.Couarr.in  5  part.rubr.De  teltam.num. 
io.cc  Andr.  Fachin.  lib.j.controueVliarum.cap.^^.Secuta  porrd  tradtuone 
vei  ftipulacioncvalebit  donatiocaufa  mortis,non  propter  ciaufulam,  fed 
j>roptcr  ctadicionem  lpfam  vel  ftipulationcm.Faciiius  effec,vt  voluntas  te- 
itacoris  quar  nec  teltamenti  ncc  codictllorum  mre  valercpoflec ,  dcfende- 
rctur  iuie  donationis  incer  vittos  fi  teltacor  ita  pra-ccpilTet,  poltquam  pla- 
cuitdonationem  inter  viuosnon  mtnAj  quacumque  voluntatis  ceftifka- 
cione  perfici  pofTc  quam  legatum  auc  hdeicommifKim  fi  modo  adhibita  lit 
follennitasinlinuationis,  qua*  in  icgatisfideicomrrtiHis  vltiraiique  voiun- 
tatibuv  nulla  requiritur.Dixi  ^n.tcumjue  vo/ttntatts  teftifcatiortt  vt  refeilam 
alium  illumerrorem  lntcipretum  noltrorumquivoluntnihilaliud  facTum 
efTe  laftiniani  conftitutioncnili  vt  hodje  poflit  donatto  pcrfici  paclo  nudo: 
Cttm  tamen  Iuftiiiiamts  nuila  conftitutionis  fuar  parte  nudi  pa&i  memi- 
ncrit.nec ad  aliud  refpiciat  nili  ad  id  quod  abfurdum  lit  donatoscm  qiu  fc 
mel  habuerit  antmum  donandi.fcque  dixerit  donarcab  ea  poftmodum  i& 
cedere  voluntace.ltaque  licuti  Theodoiius  m  l.ad  exactioncm  6.C.de  dot. 
prpmiff.confticutc  fauore  dotiumjvt  non  tantilm  expa&o  nudo,  fed  etiam 
ex  nuda  pollicicatione  dotis pollit  quis  cogi  ad  pra-ltahdam  dotem.  Ita  &: 
Iullinianusinl.fi  quisargentum^f  §  5c  fiquidem  Cde  donac.confticuicfa- 
uorc  donationum  vt  ad  easpcrficicndasnon  foium  futfictatpactum  nudum 
fcd  etiam  nnda  pollicitatio,qua*  lpfa  nihil  aliud  eil  quam  iolws  oflerentis 
promiflioI.vD.  depollicit.  Etli  quoties  pa&um  hoc  nudum  appellamus, 
nudamque  pol Iici tacionem  fane  minus  piopnc  loquimur.  Non  enim  nuda 
pacla  dici  polTunt,auc  nudx  pollicicaciones  ex  quibus  adrio  detur,  cum  ea- 
rtim  legum  poteftate  confitmentur,a'quibus  vim  capiunt.  6t  efficaciam  ad 
agendum  Fitquc  ex  Iuitiniani  conftitutionelegitimum  pactum  donacio- 
nfs  quod  crat  antea  nudum  &  lcgttima  pollicicatioqua-  ahoquin  efTetnu- 
da.Cui  cnim  nuda  dici  nutamus  nifi  quia  iegum  autui  itate  non  veltiuttur 
vta&ionemparetcpofhntfNam  & ctim  pa&orum  fumroa  diuilioilla  lit 
quod  eorlim  aliafuntnuda  alia  icgmma,  ca  vcio  icgttima^icancur.qu*  * 
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lcpeaJiauanuirvc  a&ioncniaiiquamipfoiiircvcl  pariant  vel  collant  I.le- 
gicima  tf.Ui  tibi  dcccm  17.$  qu,edam  a&iones  Ddc  pa&.fatendum  ncccf- 
fanoeftcaquatlcgitimafuntnudadid  nullomodo  pofle.Nifi  hoc  fenfu 
quaii  non  vertita  pcc  ilipuiacionem>cuiuspra?cipuus  vfus  in  cam  rem  com- 
paracus  crac  vt  pacca  vclticcc  quar  alioquin  nuda  &  incfricacia  fuiflent  quo- 
modo  nudum  pactum  dicitur  ctiam  ex  quo  agi  potcft  canquam  appo/ito  in- 
contmenti  poit  contraduminl-rruinenti  n.C.  de  vfur.vbi  aguur  dc  ac- 
cefliombus  framenti  vel  hordei  mutuodati  ad  difFerentiam  vlluarumpc- 
cuniarfunebrisauarnonniJiexihpulationcdebctuc  I.j.eod.  ticl.Ticius  14 
D.depwrfcr.verb.  lcaque  vidcncurmihi  paflim  enare  in  hoc  interpretes 
nollri,qui  tra&antes  de  nudo  pa&o  donationis  habent  pro  ipeciah  vt  ex  eo 
deturatcio,canquamex paclonudo,  cumcameniic  illud  iegicimum  non 
nudum-Nec  nouum  iic  ied  ordmarium  vtex  legitimo  pa&o  jccio  ipfo  iure 
vel  decur,vcl  tollatur.C*cenlm,quamuis  dixci  imu$  hodie  quacumque  tCr- 
.ftificatione  voluntatisdoriacioncm  pcthci  pohe,  non  idco  tamc  confcques 
fcflearbitramur.quod  frequentiorc  calculo  ndcm  lncerpieces  noftri  voiunt 
•teflceodein  Clarodi#.qua;U.i4.tnim.vlc.pcomiflionem  de  donando  va- 
lere  hodie  cx  nudo  pa&o,quaii  in  erTedtu  ninil  aliud  illa  iit  quam  donatio. 
Nam  iiue  figuram  fiue  vim  verborum  coniiderci,aIiud  eftdonarealiudpa- 
cifci  de  donando,iicut  &  aliud  cft  vcnderc.aliud  pacifci  de  vendendo,quod 
ncc  Bart.negat ad  l.vIt.D.de conditc.cauf.dat. Nec  quifquam  dixerit  eum 
qui  nudo  pacco  prom.ferit  fc  vendicurum  hoc  ipfo  tenen  exempto  ad  rem 
Jradendam.etiamiipromiferit  fc  venditurum  ceito  &c  iam  conuento  prc- 
civ ,  qnomodo  tcncrecur  l>  rudo  pado  vendidiflet ,  cumempcio  confeiifu 
nuUcperhciatuc  Qui  eninipiomtttitfe  venditurum  nondum  vendit  fed 
■venderc  vult,bc  fe  obhg^t  no.<  ad  tradendum  fcd  ad  vendendum,qu^  obli- 
gatio  vt  iitchkaxadagendum  iismodis  contra&a  eiledebec  quibus  pla- 
.cuitiureciujliobiigaciones  cfricaces  comrahi  oporcere.  Similiter  &  qui 
momiccit  fc  donaturum  nondum  donat  ied  donaic  vult,quod  longc  diuer- 
fumeii.iicut&dicimusaliQdeirc  lam  pcteie.aiiudpetere  velle  1  amnlius 
l5.D.rat.remiuber.Proindc  lioc  ctiamadmirto  vtex  donar.di  otom.flionc 
per  nudum  padum  faCca  nafci  a&io  dcbctec,dicer.dum  clTct  dadam  acTto- 
nem donacarioconccapromiflorcm  nonad  cradei.dum fed  ad  donandum^ 
cum  non  promiferit  fe  cradituium  fcd  fe  donaturum,  quod  prius  eft  vt  fiac 
debetque  necciTario  prarccderedonauo  vtpcr  traditionem  cramfeiri  poflic 
dominiumjAlioquicradicioeifctnudacxqua  proinde  ficri  tranflatio  do- 
minij  nullapoiTec  1  nunquam  u.D.de  acquir.ccr.domin.Atqui  conftitutio 
luiliniam uon obligat  promlToremad donandum fcd ad  tradendum prx- 
fuppolitadonatione.Nonigituradhunc  cafutu  coniticutio  accommodari 
poceftmealicereara  nobisinterptecancibuspaullatiradiccndum  iitcx  fola 
deicinacionefaciendardonationiscogeudum  donare  illum  qufdonare  tan- 
tiimdeftmauerit ,  vtetiam  bome  cogitationis  pcrnam  iijam  patiatur  ne 
pofliteum  pttnitere,  quo quid  abfurdiiu  dici  poteft?Nam  &.  quiexpreflim 
aonauit,fed  lnutihter  puta  iilio  in  poteitate  conftituto,ii  non  donafsedict 
poteic  quianecpotuit,dicitU£tamen<ieiiinafse  donare  nec  eo  magisprd- 
Jubccur mutace  voiuncatem eamque dcitinationem  reuocare  l.cAm de  brt- 
nis  H.C.de  donac.Sicuc  Jc  qui  deiTinauit  aliqucm  heredem  fcribete  iiue  pc\- 
cc  iiuefub  conditionc  non  idcirco  eum  iniUtuiAc  intclligitur  I.  quoties  f. 
J.Untudem  D.dc  hcred.inftic.Lex  caip.D-qui  teftain.fac.pofs.l.hdeicotrt- 
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mifsa  ii.J.i.  de  leg  Cur  ergo  volumus  donacionis  deftinacioncm  quar  pcr 
pactum  nudum  facta  iit  rcuocari  non  pjtTe?  An  non  inutilis  ctiam  &  inef- 
hcaxeltilladcftinatioquxfactanoneltnilipa&o  nudo.  Diceseuqui  nul- 
lo  iure  cogente protnittit  fe  donaturum  cum  ica  faciac  liberanter  hoc  ipfo 
donare  videri.Nudum  igiturpattum  fiifncereetflultiniani  cenltitutione. 
Sed  iam  negaui  donare  illum ,  qui  ptomitcic  fe  donacuru  quauispromictac 
animo  donandi,ne  a&us  opcrccur  vlcra  intencione  agencis  concra  1.  non  o- 
mnis  iQ.D  de  reb.credic.  Alioqui  eadem  racione inreres donaile  quoq;  vjV 
deri  eum  qui  nudo  pacTo  promiieric  fcptomiflfurum » quod  donahic,  atque 
lta  abibic  res  in  inhnitum,vt  cx  nudo  padto  quancQhbcc  rcmoto  a  donatio- 
ne,donatio  mducatut  .Nec  limile  eft  quod  plerique  etiam  interprctum  v» 
luncEum  qui  itipulanti  promiferit.quod  fe  obligabic  ad  centii  poifc  couc- 
luii,  vt  fo!uac,nulIa  quoquc  alia  obligacionc  interucnicnce  citcuitus  vuan 
dicaufa  cx  l.dominus5j.D.decondi£t.indeb.  Cumcnimiicillcobligatus 
ad  fe  obligandum,paru  aut  nihil  iplius  mtcreit  an  conueniacur  vt  foluatan 
vi  fe  obligecquanqua  nec  ea  ptopolicio  catec  dubicacione.Ac  nos  negamus 
c£i>qui  nudo  padto  proiniiit  fe  donaturfhobligatueflc  ad  hoc  vt  donct.muJ- 
to  minus  ad  hoc vt  tradat  Nulla  igitur  ratio  clt,  vt  pro  eo  habeaturqui  tam 
donauent  ob  hoc  foh\m  quod  promilit  fe  donatuiu.  Quomodocnim  pof- 
fet  quis  apettius  dicercadhuc  fe  no  donare,quam  promtttendo  fe  donativ 
rumMut  qurrnam  fupereiit  ratio  faciendi  vt  promiflio  donandt  prarcedac 
donatione-Tateor  hts  vetbisexprimi>afTc£um  animi  fedin  fucuiu>ideoque 
dico  non  pofll*  iila  vim  habere  prarfencis&  purar  difpoiitionis  aig.  l.literx 
17-D.de  iur.codicill.Nam  &  veiboru  futuri  ccporisea  visefle  folct  vtcoiv- 
dicionale  faciant  difpoiitioncl.Stichu  6.de  lcg.  i.  fcribit  44.  §.  itcm  fcribit 
de  aur.&  arg.leg.  lcaq;qui  promittit  fe  donacuru  licctpure  promitcat  rem 
qua  llatim praritare  potclt,  cami  no  incelligitur  promittcrc  cofcquCua do- 
jiacionis.id  eit  fe  rc  ttadituru.niii  fub  ea  conditionc  ii  donauencQu^dli  u 
quoq;  qui  collatis  vcrbis  in  prcteritu  tcpus  dicit  fc donaife  no  ob  ld  tautcn 
aut  donare  aut  donaiT--  vere  dicicuc ,  bcnignaq;  incerpretatjone  opus  clt  vt 
mortuo  eo.qui  iic  dixicdominiu  pcrtincat  ad  eum  cui  defundtos  dixerat  fc 
donalle  rt  fcriptuclt  in  l.ex  hac  fcriptuta  16.de  don  fcilicet  in  vim  donatio 
nis  caufa  mortis  iica  fcnptura  extra  teitamgtu  aut  codicillos  teltamecarios 
facla  proponacut  (lic  enim  loc'illeaccipi4dus  mihi  videtuccum nea;  oro- 
bata' elTe  donationc  inter  viuos  fufhceiet  ad  domimu  trasfereclu  mii  lecu- 
ta etiaprobarctur  traditicquq  port b  m  ea  fpecic  probari  no  potcrat  fecuta 
viuo  donatore,qui  no  alias  res  donaflefe  dixcratquam  cas  quas  111  did  vfq; 
mortis  fuar  habuiflet)  quato  minus  donalTe  viden  aut  proban  poteit  is  qut 
Utiim  promiiit  Ce  donattinj?Aut  quado  locii  habebit  li  in  hoc  cafu  locu  ha- 
beat  quod  dici  folct  nihil  acru  vidcri  quadiu  aliquid  fupercit  agddii.l.pen. 
C.de  his  quib.vt  indig  Qupmodo  cnim  potelt  vidcri  omnia  ia  cgtfle  is  qui 
nudotact\m  padkopromilit  fc  donacuru/Bcnigna  faic^mcerpretationc  opus 
etTet)vt&  111  d.l.cx  hac  fcriptura.Cui  tamc  bcnignx  tnceipreucioni  n6  vi- 
dco  quis  locus  rclinquacur  circa  Iuftin.c5(tuucion6  in  d.l.it  quis  argctu  quc. 
cum  faciat  ius  nou(i6c  vt  noitri  loquuturcxorbitas  a  iurc  con.uni  coai^ta- 
da  potius  c(t  quam  adiuuada  interpictatidnc,vt  8i  interprctes  ip  .  fatctur, 
ntu  hac  rationc  no  dubicac  negare  coilitutione  illa  ad  rctnuneratoriam,prje 
iumptaq,donation£  njpcttinere.  Prxfcrtim  ciim  in  bonar  hdei  concradbb. 
«loiuuonas  fDca€$«©numerctur.l.cu  quii*.  IXeod.  ldeoqi  uupicicndu  iit 
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prxciic  quid  promi ferit  is  qui  donauit,  vt  de  itipulacione  dici  folct !.  quic 
quid  adtt  tingendx  99-D.dc  verb.obl.Qui  aatc  promiiic  fe  donarurum  ncq; 
tiixic  Ce  donare  ncq;  promilit  fc  cradicuiu.Non  crgo  vrgcri  poreil  vt  tradat 
quaii  donauenc,quin  abco  quod  aclu  di&uq;  clt  rccedacur*  Cumqtie  attio 
qu«c  vna  c6pecerc  potelt  ei,qui  fe  donatat  iu  dicit»n6 alia  lit  quam  codittio 
ex  Jege  quc;  ipfa  iin  ctiam  natura  ftritia  eft  nec  vJtia  lcgis  ex  qua  inducitur 
tmiiinosextcndcnda,faccdu  fanc  eit  Iioc cafu  c6petiturac6didtioneex  le- 
geiine  lege»ii  eicui  aliusdonatutu  fepromiiit  condictio  ex  ea  Jultin.ieqc 
acc6modetur»quadoqti:dc  huic  mterpretationi  verba  coititutionn  li  no  a- 
pertc  repugnat  faiccnullomodo c6ueniuc.Ac  neq;ilJud probare  pofu quod 
Iacob.Cutac.fcripiic  Iib.  to.obfct  u.cap.2<J.in  nn.donationequa:  lure  veceie 
no  fuicc6uenc;o,ild  acquiiicio  cmilis  vcl  naturalis  l.a-.cVs.Cod.  Thcod  de 
don.hodieutrc  nouo ef  e  coucncione  non  acquiticione.  Supponitenim  ille 
Cu  vuigo  incerpretu»id  tanttim  tnduxtilc  Iuitinianu  vt  hodie  poflic tien  do- 
natio  nudo  patto,qua  tamc  probauimus  rieri  pofse  quacunq;  tcitihcatione 
v.oiutatts»c\:  nuduet  a  polIicitacione.Qucnam enim  poceitdfecoucnciom 
poiiicicacione  qu*  no  ex  dttoiu  cofcnfu  aitimacur  vc  couecio,fed  ex  iblius 
onWcisoromiiTioneAJ.l.j  D  de poliic.iuncbl.i.f.  coucntionisD.  depacr. 
Dcindc  iacta  quoq;  per  nudu  paCtu  donacioue»cur  no  eritetia  hodic  dora- 
tioacquiiitio  liacquilitiocracolimilla  quar  hebacper  ftipulationcmMut 
cur  olim  donatio  racla  pcr  itipulationc  cefebatur  fpecies  acquilitionis  po- 
titis  qnamcouecioiiis.Hodievervinoide  eritfadadonationepcrpaclunu- 
dum,cum  unra  vim  hodie  habcat  padu  ad  perticiei  di  donatione^quanta 
pofscthabereltipulatio^Diccndu  igitureit  eam  dcmudonationem  ruifsc 
olini  &  efse  hodseacquilitionem  quxincipiebaca  craditione  noneaquara 
conuetionc,idcoque  nihil  hac  paite  innouatu  cfse  nili  quod  hodie  nec  tra- 
ditioncc  conucntio  necef  ariaell  fufhcicntequaltbcc  celtationc  volunca- 
lis  dummodo  legitimc  probata  &  attis  publicis  iniinuaca. 

E  R  R  O  R    QJV  I  N  T  V  S. 
De  eo  oucd  dtci folet  donattones  caufu  mortts  capi  ad  mftar  legatorum, 

SCiunc  Interpreies  omnes  &  pragmaciciouoq;,Donaciones  caufa  mor- 
tis  capi  ad  mitar  lcgacotu.  Id  enim  plcruqj  mris  noitri  locis  fcriptu  eft 
vc  in l.z.D.de  public.in  rem  adc.l.i§.i.D.ii  quid  in  fraud.pacron.l.  Alarcel- 
lus  I5l.ecli  debicor  i7.1.illud  f7-D.de  morc  cauf.don.i.vlc.  C.eod. Sedqua 
racionem  id  habeac adcoq;  qUomodo  accipiet  du  iic  pauci  iciunr.Jtrranc  e- 
nim  qui  putanc  vfq;  adeo  genei  alicer  vetam  efsc  hanc  legatorum  &:  dora- 
tionumcaufa  mortis.rquTpatacionc  vc  nullam  inter  eadiffirenciaagnofcat 
cum  U  iam  olim  mulcxfuennt  difterenti.e&  etiamnu  pleia*q;  fupcrlirc 
quas  Accurf.noiler  congetit  ad  §.  iniiic.de donat.fednon  onines.  Iliam  e- 
nim  prxtermittit  qux  prxcipui  eft  momenci  quod  ab  inteitato  qtioque  fa- 
cla  morCis  caufadonatio  valet  l.uni  is.  zf  i»  pnnc.D.de mort  catif.  donat. 
SufHcKcnim  vt  qui  donat  caufa  mortis  tcitatnentum  facere  poiltt  licet  n6 
uciac.l.i  f  t.D.decucel.&rac.diilrah.l.  ciinihicftacus.ji.jj.  it  milcs.  D.  de 
donacintcrvir.&vxor.Ac  legatumab  intettacorelinqui  olimnon  pocetac, 
^ird  canttlm  vel  in  teilamenco  velincodtcillis  teitamento  conrirmatis  in- 
ducto  cam  ob  caufam  vfu  hdeicommifsorum  ii  aiiqutd  amicts  relinquerc 
Jntcilatus  paterfamilias  vetlec  i.».l.conriciuncur.8  ^i.l.  illud.i^.i.  l.vit.D, 
<iciar.codicii.Lnuusfamil3as  i8.D.ad  i.falcid.  Adiect  oiim  quia  fubJata  ho- 
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diedifferentialegatorum  Sc  fideicommiflbrumper  l.i.C.comm.de  Ieg.du- 
bitandumnoneltauinpetindelegatajpoffint  hodie  reiinqui  ab  mteibto 
atque  hdeicommifia.Piopter  quacaufam  videtur  Tribonianusplerifq;iii- 
ris  noftri  locis  fcrip/lfle  relittA  pro  eo  quod  fcriptum  erat  vt  credibile  eit  6- 
deicommiflavr  in  l.ab  inceftaco  i6.D.de  iur.cod.  &  altbiLarpe.Illadetiam 
piatermittit  Accurf.quodprjttermittendum  minime  fuitdiitingufidas  efic 
Iiac  in  rc donationes  cauia  mortis  quar  per  traditioncm  fiunt  ab  iis  qmr  pet 
ftipulationem.  Etrurfusexiisqusepertraditionem  tiuntcasquar  lic  fiunt 
vt  dominm  ftatim  cransferacur quauis  reuocabiliter  ab  illis  quar  itc  fiutvc 
dominiu  no  transfcratur  nifi  poft  morte,qux  vulgarior  eft  forma  donatio- 
num  caufa  mortis.  Na  his  omnibus  modis  mortis  caufa  donau  poflc  coittt 
loJ.fi  moitis.i9.1.mortis54  &  l.fcq.§.vlc.D.de  mort.cauf.don.Ad  eas  veto 
tantu  donationes  que,  poftiemi  generis  funtpertinct  hoc  quod  dicirous  <kr 
nationes  cauia  mortis  capi  ad  inftar  legatorum.fcilicecquialegis  poccltate 
opuseft  vt  dominiu  quod  fuit  viuecis  hominispoflit  ab  eo  poft  mortc  fuam 
transferri  in  aliu  iiue  herede  iiue  legatarifi  iiue  donacariucum  eo  temport 
n6  iit  futurus  dominus  is  qui  nullus  etit  LStichus  59-D.de  manu.ceftam.  in 
camq;  r6  neceflaria  fuit  lex  u.cab.  qua*  tam6  dc  legat.s  tanttim  locuta  non 
potuiflet  locu  habcre  in  donationib.caufa  mortis  li  n5  fuiflet  conilitutuvt 
aJexeplum  legatoru  capcrStur.  At  iiuedonatio  fa&a  iit  periltpulationcm 
iiue  per  tradicionfi  ita  vt  dominiu  ftatim  fed  reuocabilitcr  trasrerattir,ne<|i 
neccflc  eft  nequc  fieri  poteft  vtad  inftar  legati  capiantur,quia  ftipulatione 
interpoiitan6  eget  donatarius  auxiliolegis  vt  ex  ea  ftipulationepoffit  age- 
re  polt  morte  donationis  cdm  nafcatur  a&io  ftattm  licec  exacho  differa- 
tut  poft  mort£.d.  I. Facta  verotraditione ita  vtdomimu  ftacim  trasfera- 
tur  quauis  teuocabili  ter  ciim  donatarius  fiat  dominus  viuo  donacore  multo 
minuscgetauxilio  legisad  dominiuacquirendu,  non  magis  quatnlidona* 
tio  eflec  inter  viuos.Necquod  iit  teuocabilisad  refacic.Deiinic  enim  eiTe 
ftatim  atque  certum  efle  incipit  non  pofleamplius  eam  reuocariquod  eue- 
mt  co  tnltaci  quo  moritur  cum  no  poilit  reuocatio  fien  in  inftanti  ac  proirr 
de  perficitur  huiufmodi  donacio  &  fit  irreuocabilis  n6poft  morcc  donat/>- 
ris  fcd  morce  ip/ius  cxcplo  donacionu  quar  fiunt  inc.vir  &  vx.quar  morittt 
non  morcuo  donatore  confirmantur,  &  confequcntei  viuo  adhucdonanre 
cum inftasinortis nu morti fed  vitie adfcribatur l.qui  d uo i.iK  S.r.D.de raa* 
num.teft.l.vlt-D.de  condicinftit.Ex  iis  vero  diflerentjjsquas  Accurf.tradit 
quardam  verar  funt  quardam  falfar  falrt  fi  quomodo  llle  fcripiit  Sc  ieniit  in- 
teHigacur.Hla  vera  eft  quaprimo  Joco  ponicg,  iidonacum  iic  mortiscaufa 
in  annos  iingulos  vna  tantu  donacio  eft  ctim  tame*  tot  itnt  legata  quot  anni 
autii  in  annos  fingulos  legatum  proponatur  l.fcnatus.  35.§.vlt.  D.dc  morc. 
cauf.don.  iund.l.4.1.atm  in  annosii.D.de  ann  legat.  Sedad  rem  noitram 
harc  diflerentia  non  pcrtinet.  Oim  enim  donationes  mortis  caufa  lcgacu 
arquiparantlurifconfulti  nondciisintelligunt  qu«  contrahuntur  per  fti- 
puiationc  fcd  de  its  quar  pcr  traditioncl  vt  iam  dixinuis.  At,v  t  donacio  cauia 
morcis  in anos  iingulos  vna  iit  n6  mulciplex,ideo  fit  quia  ciufmodi  donacio 
annui  non  niii  pcr  ftipulacionecoCtahi  poceft.Semelenimcradiquidinan' 
nos  lingulosn6poAecl.fiftipulacaj7.D.dedon.inc.vir.&  vx  ScipuJationii 
auce  huiufmodi  m  Mtmosfingulor  propriil  illud  eft  vt  iit,  vna  6V  ppetua.l.il  Sti 
chu.i6.§.i.de  ver.obl.  quia  ex  coceptione  verbord  afftimatar  quar  femei  ca- 
tum  uiterpooicur  n  cotrahatur  obligatio  qua:  in  pcrpetuu  duret.  Idquc  c*l 


DECAD.  XLUL  ERROR  V.'  *zr 

quod  Pauhtftitin d.1.  Scnatus  §.  fin.iis  verbis  vnafhpH/w  ifl.  Itaque n6  ti 
intcr  Icgaea  5:  donationcs  mottis  caufa  difTcrentia  iila  cft  qua  inter  Jegaca 
&  ftipulacioncs,incer  qua:  funt &  alia?  pcrmuitx  diffcrentiar  dc  quib.  alibi 
&fcripiimus&  fcribcmus.Eii  fmodi  etia  cftalia  illadirTerentiaquaponic 
Accurl.  quod  donansoMigac  •  donatario  Ceftator  ver6  Jegat.ino  no  itcm. 
Na  in  ea  quidc  donationc  cauia  mortjs  hoc  veru  cil  qtyr  pcr  ftipujationem 
cocramtur.quia  donator  promictc>  donacario  ftipulaci  obligatur  iine  dubio 
Iicctcxea  obligacioncnuJJaexaclio  viuoeo  fequipoflltd.J.  mortiscaufa. 
j-f.Ddc  morc.cauf.don.^ed  cumdbnatiocanfa  mortu  incipitatrad;Cionc 
tantum  abcit  vti  donator  oblijctur  doi^atatiovtecotiano  donatarms  ob- 
ligctur  donatori  potius,cum  ei  tcneatur  c6di<ftionc  li  quocafu  reuocabitur 
donacio.  I.qui  mortis  jo  D.  eod.Traditio  nOeft  mcdus  cor.tiuhcnd.Toblf- 
gationis  ex  parte  tradentisfedpotiusdnloluendx.Tertiamdirlcicntiapo- 
nit  Accuff  quod  legatti  abhatede  fcmpcrttad  Cur  vtprobat  derinicio  illa 
lcgati  apud  liiftin.  §.  t.  vbi  ait  Jcgatum  eflc  doi  ationc  i  dcruiclo reli&S  5c 
abheredc.prxilanda.Donatio  autecaufa  inortis  tiadi  potcft  eram  ab  aho 
quam  ab  heicdc  donatoris  adcoque  quam  ab  ipfo  donatore,  dumodo  tra- 
d.uurexdot:atoris  volutatevt  inl  cumpater.77  §.mater.cV §Ma-uio.D.de 
Icca-i.Sed  h.vc  dirrcrcncia  partimvera cit  partim  ralfa.  Vcra  qu6d  pertinet 
addoiucione  caufa  mortis  :  ltc  quod  ad  hoc  vt  lcgatu  ab  alio  quam  hcrede 
dan  non  poilit  lutc  vctere  inipe&o.quia  non  alij  quam  heredi  impetare  te- 
ftator  poteil:!egatuaute«it  quod  legis  modo  impetatiuerelinquitur,vc  att 
Vip.inprag.ciC.de  legat.yude  rit  vt  ncquca  legatano  ncque  andeicomifla- 
rio  legatui/clinqui  poifet  olimvtlbdem  illcait  cV:  ratcturlultin.inilit.de 
flng.ieb.per  fid.reliCr.Sed  falfum  eft,primo  C\  infpicias  ius  nouu\poftquam 
fartu  elt  rt  nulla  ftt  dirrerctia  intcr  legaca  &:  tidcicomifla,&  ta  legato  qviam 
fideicomiiTo  oncrari  poiTe  eu  qui  legatu  accepit  I  i.in  fin.C. com.de  legat. 
Confequens  enim  fit,  vt  quemadmodu  fcdeicomiflum  olim  relinqui  pcjtuic 
non  tantum  a  legatario  fcd  ctiam  a  fidcicommiifat  lo.adeoquc  h  quocuque 
debicore l.ii pecunia  77.cum  leq.  De  lcgat.t  ica  &  hodiepoilit  a quolibet 
debitore  lcgatu  quoque  relinquiSc  tradi.  Fa!fa  itcm  in  coquod  ponic  Ac- 
cutiiin,legacum  ab  herede  tradi  opot  ccre,tu  quoque  ci\m  ab  alio  tradi  n«S 
poflet.NacN  nihil  vctat  lcgatutradi  ab  ipfo  celtatore  adhuc  viuo,aut  lcgari 
alicui id quod  iam  ille  penes  fe  habeat  vt  in  l.lineam  2<;.D.ad  leg  FaL  idJ. 
Lucius 88.  inprmc.D.de  Ieg.i-  Etpra-tcrca  llloetiacafu  quotes  lcgata  ie- 
petiatur  pcnes  teilatorc  mottistepore»  li  tamcn  ius  vetus  mfpiciai  cettum 
cft  potuiile  ita  rclinqui  lcgata.  vt  tamen  non  eflcnt  prarilanda  tk  tradenda 
pcr  heredc, piita  Ji  legatu  cilct  pec  vindicatione,  quo cafu  no  ctat  locus  irt*  „ 
cerdicto  quod  legato:u,etiaii  propria  autoritatc  legatariiKspoilcfllonem  le- 
gaci  occupaflet,vt  (cnbitCaiusin  inftit.&  nos  probauimus  libr.6.CoicCt. 
cap.i.Quod  quauis  luftin.hodic  immucaucrit  qui  lcgatis  oinnib.cain  natu- 
ram  hacpartc  indidit  qua;  propria  olim  crat  legatoi  u  pcr  damnationcm^vt 
ex  fuptadjtla  lcgati  dehmcione  apparct,nu  ideo  camen  poflii  diccrc  difie- 
rctia  tuilfe  ante  Iuilinianfi  mcer  legaca  c\:  donationes  caufa  mortis.Nam  e- 
QU  paratio  legatorumcvdonationum  caufamortisnonperrinebat,  niii  ad 
Icgau  per vindicatione  relidb  ex  quib.  folis  icilicct  poterat dommju  re- 
Qavutrantire  \  tcftatore  inlcgatarium,quaii  nunquafaclum lictedis  \..\  v 
^itio 64.U1  fin.D.dc  furcl.  Jegacu  80.  dc  lccat.Lnuilo  in  eam  re  neccirario 
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gatis per damnationc-  Accrjilegata pcr v:nd. cat  ioitt vt  :  ■  v  ■  ^agis 
erac  cradcnda ab  hcredequam  donai. ones  caufa  mortis.  Nj!;.;  ;»  iul1uc 
in  rc  dici  poteft  fuifle  difVeiercncia  intcr  mortis  caufa donaciones,  &  lega- 

*  ta,quardonationibus  illisa?quiparal  antur. 

ERROR  SEXTVS. 
De  dijfercntia  legatorum  <t)  donationtt  c.vif.i  rnortis  m  interdttloQttod  legatorn. 

  Nigitur  hodie  admittenda  crit  ha*c  dirTerentia,  quarolhn 

non  fuic/Negac  Iacobus  Cuiacius  hb.io.obfer.cap.iS.vbide- 
fendit  etiain  in  caufa  interdidi  Quod  legatorum  nihil  diih- 
realegatisdonationcscaufamoitis.  ln  vcrifque  Falcidiara 
locumhabcre  eamque  hcredcm  fibicx  vcrifqueferuarc  per 
rctcntionem  rei  legatx  autdonatar  mortiscaufa fccundum  ms  cjuod  ante 
Iullimanu  obtinuit  niiijviuus  tcftator  rem  legatam  legatario  aut  viuus  do- 
nator  lemdonatam  mortis  caufa  donatario  cradideiic.  Si  vero  poft  mortc 
teitatoris  vc!  donatoris  lcgatarius vel  dona^arius  rem  legaca  vel  donacam 
iine  heredis  volucaceoccupaueric  qua  non  acccperac  viuo  ccftatoreatu  do- 
natoie  teneri  eum  inteidicto  quod  legatoru  pofnffionis  rcfticucndarcauia 
vt  per  eiusrec6cion£  Falcidia  qua:  interucnit  libi  hercsferuate  poflicexl.i. 
C.quod  legac.Falcidiaenimno  mterueniite  outat  ceffare  inccrdiCr.um.Sed 
fi  viuusceftacordonacorve  rem  lcgacidonacamve  mortis  caufa  legatario 
vel  donatar io  trach*deric,n©n  potcft,  inquit  Cuiacius  ab  eo  per  hcredc  auo- 
cari  poffeflio  mterdi&o  Quod  legatorum  quam  a  dcfun&o  naifVus  cft  iurc 
Promde  ci\m  non  polTit  per  retentionc  hoc  cafu  necefle  cft  vc  per  vindica» 
tionem  hereslibiFalcidiam  fcruetd.l.linead.l  cumpater  77.$  mater& 
Maniiodc  leg.z.  Inquodiifeiitit  virdo&iflimusab  Accuriio  &  aliisintcr- 
pietib.qui  vulgo  intcr  carteras  legatoru  &  donacionu  caufa  morcis  diftcnf^ 
tias hanc  quoq;  adferunc,quod  in  legacis  locus  cll  interdi&o  Quod  iegato- 
rum,In  donationib.veiocaula  mortis  non  ite.Acquoniam  nonpotett  HC- 
limulareCuiaciushancdirYerentiaapcrte  poniin  l.i.$.  fiquiscx  mortisD- 
quod  legat.  qua  &  ipfe  agnofcit  lib-S.obfcr.cau.i  Refpodet  d.c.z8.dirTerf- 
tiam  pertinere  ad  ea  qucplerunqifiunt.Nam  plerunqi  inquiclegata  ab  he- 
icde  prqftantuijdonata  mortis  caufa  a  donatore,ac  tum  quidem  li  lcgatum 
quod  debuit  accipcre  ab  hcrcde  legatariusoccupauerit  line  voluntate  heie 
<iis  tenetur interdidlo  Quod  legatoru.  Nec  tamcn  eo  tenebiturdonacanus 
caufa  morcis  qui  nS  donaca  a  defun&o  accepit  no  ab  hcredc&ea  fibi  habec 
ac  poflidet  poft  morte'  donatoris:  Sed  vbi  omnia  funtparia  ih  vtroque  non 
dubitatCuiacius quin  iuspar  6v,vc  loquicur,.rquabile  lit  in  vtroq;Vtii  Ic- 
gacario  rd  legara  tradidenc  teftator  donatario  donaior,neuter  teneatur  m- 
terdi&oQuod  legatoru  Cotra  li  116  tradiderit,vcciquc  ceneacur.Ego  affen- 
tit  i  viro  doftiflimo  non  pofiii,  In  eo  primiim  quod  ait  ceflantcFalcidia  ccf 

•  fare  interdidu.Hocenf  ia  refutauimus  hb.6.ConicAVcap.i.&  2.Ncc  quod 
in  d.l.i.C.quor.legat.proponitur  &Jegi  Falcidix  &  iimul  interdicio  locurn 
tflc,faccre  debet  vt  inferamus*Ceflante  igiturFalcidia  ceflare  intcrdidum 
non  magis  qu^m  Ci  in  contrariu  velletquis  infeixe  qtiod  eflet  multoabiiir- 
d iUSjCcifante  intcrdiclo  ceffare  lega  Faicidia.  Immo  probat  locus  ille  non 
efle  neceHanu  intcrdictu  heredi ad  Falcidia  retinenda,cum aic  hercdi  fcri- 
pt«  fatis  idonce  proipcc^djciTc  icgc  Falcidia  per  cniaru  r^Utioac  li  cxliau- 
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fta  lcgatis  fncccJfiopiobetur.No  cnim  fatis  idoncc  lexFalcid.herediprof- 
pcxiflct  li adhuc  egetct  ille  interdicto  Qtiod  Jcgacoru.cuitis  fancracio  non 
alia  eft  quatmjucponicurin  d.J.i.<^n6fuentpeimittcndu'  iegatariovt  iibi 
iusdicerct  incaufa  piopiiatqua  rationc  palacft  locuhabcrectiaii  JegiFal- 
ad.Ioais  non  iit,fi  mouo  linc  hci^dis  aut  teltatoris  volutate  legatanus  oc- 
cupaueritpoileilionc.Scd  inter  eu  cafum  quo  lcx  falcid.Iocu  habcat  Sc  lllu 
quo  no  habcar,dirTerctiaiilaefl,cj»faIcid.no  intcrucnifte  videtur  calunia  in 
ferre  heres&  dolo  malo  faccre,cum  pctit  pofleflionf  quS  mpx  cide  reftitue 
re  debeat.vcloijuicuiCaiusin  Inil.tic.dckgat.exl.  dolo  facit8.  D.  dedoli 
mal.exccpt.quauisea  calummi  tolerabilioicpucetprartor  quam  audaciam 
legatarij  ius  libi  dicetis,&  magiftratusaucoritate  fibi  adrogacis  l.no  eft  fin- 
gulis  186.de  rcg.iur.At  falcidia  incerueniete  iurtam  icpetendarpoifc/fionis 
causa  habethcres.No  quod  ius  habeat  rctinedc  cocius rci  prarcexcu  falcidie 
vt  malc*  pticac  idc  Cuiac.(fohusenim  quaitx  nototiusrci  rccmendrcpoce- 
itacd  facit  lcx  falcid.qua?  &  legata  ipfa  refecat  Sc  minuit  ipfo  iure  quotief 
cunq;diuidua  funt l.iiiquacicate y$.$.vlt.D.ad leg.Falcid.d.l.i.  Cquor.  le- 
gacjfed  quia  lcx  Falad.no  patitur  vt  lcgatanus prnis habere debcat dodra- 
tem.Iegati,quam  heres  quadrantc.cum  ncc  iegaudi  facultaccciuiRomano 
aiiter  reft icuac quam  li  ance  omnia hcrcs  habcat  quadt  ancem  l.i. D.nd  leg. 
Falcid.Qua*  latio  facic,vt  ilio  etia  cafu,  quo  legatatius  pofleffione'  rci  Iega- 
tx  naaHisiic  hnc  vicio,puta <j> eam  penes  fe  iam  habcrct  tJpotc  mortis  tc- 
ftatoris,non  eo  mintts  tcncatur  mterdiCto  quod  legatoru  d.l.Iineam  m lllis- 
verbis  pofe  heredrrn  confeqni  vtetrefluuAtnr.  Qua  enim  via  poiTct  co/equi  r£ 
legatam,qua*  lam  eflet  penes  lcgatarium.mfi  pcr  illud  incerdictumPRurfuj 
quonam  colotcpoilccpctere  rcltitucioncm  rcilegata?  cuiuspofleflionem 
Jinc  vitio  lcgatatius  habere  c  ,fi  non  adef>et  pra-tcxtus  falcidiar?  Qua  fane* 
inccrucnicnce  parum  tefcit  quod  legataiius  habcat  psiTeflionem  ex  tefta- 
torisvoluntate ,  oim  tcltacoris  voluntas  nullius  omninoiit  momentiad 
minuendtimius  hercdis  cui  lcx  Falcidia  vulteisccwi/ultum.  Itaque  fuffi- 
riccxhaccaufa  mterefse  heredis,  eiiifquc  voluntatis  legatarium  non  pof- 
fidcrc.Nihil  enim  aliud  vidcntur requiiiuifsc  vcrba  interdicti  niii  vt  lega- 
tarius  pofsefTioncm  tegati  naaus  efsct  non  cx  voluntatc  hcredis.vt  coliige 
rc  licet  cx  l.i.fquod  autem  D.  quod  legat.  Quamuis  ii falcidia non  intcr- 
ucnirct,poterat  &debebac  voluntas  tcitatoris  prodefselcgatario  vti  ne  ca- 
lumniam  pati  pofsec  ab  hcredeo*uaii  in  pioptiacatifa  /tbi  lusdtxifset.  Nec 
enim  propria  autoritate  fecifse  videcui  qui  fecic  cx  voluncate  ceitacoris.fi- 
uc  tcitacor  viuus  rem  ci  cradiderac  auc  penes  eum  rem  ef  epafsuscrac ,  fiue 
dcderitci  vindicandi  legati  potdtateni.Eaque  ratio  etiam  &  fentcntia  cft 
d.l.i-Cquor.legac.  qux  vt  iit  locus  incerdieconihil  aliudexigit,  ntli  vc  ci- 
tra  voluncatem  ncrcdis  legatarius  adprehcnderit  pofsefllonem  nonadhi- 
bita  ca  diitindtione,an  teitatorisvolutas  intcruenifsec  necncquia  lcx  Fal- 
dia intercedebacquar  k non  interceflifsct  feparanda  fuifsentlegata vindi- 
cationisaca'teris,&cxc;>piendusillecafus  quo  legatariusviuo  teilatore 
&ex  ipfius  voluntace  poficflbr  efsc  ccrpiflet.  Quanquam  fi  hcrcs  por- 
ttonem  illam  legaci»quam  pe*  Iegem  Falcidiam  haberc  debec,  vindicare 
<blammallet,vciquepofscc  t-$mexiure  vetercquam  nouo  d.l.lineaml. 
penulcim.C.eod.  (nihfl  enim  noui  Iuftinianus  hac  m  re conftituic ,  pra?cer- 
quam  in  cafu  ilhus  legjis  qui  cenc  eft  fpeciaJis,  it?  quo  eciam  Cuiacius  fal-  • 
Utur  vt  ahbi  docuimus,Quid  enim  obf  tarec  quominus  quarc^  viudicationfj 
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baberedeberetheres tanquam dominus? )  nec  proinde  intcrdi&o  vilo  in- 
digeret.At  indonacjone  caafa  morcis  no.idem  niris  elt"Siueenira  legi  Fal- 
cidi.v  iocus  lit  liue  non  iit,nunquam  locus  eft  interdt&o  Quod  legatorum 
ad  auferendam  donatario  poucflionem  quam  confccutus  lit  viuo  donato- 
re  fiue  ab  ipfo  donatore liue  ab  alio cjuolibet  dutnmodo  line  vitio,  quia  ta- 
mctii  iex  ralcidiadelegatis  tantum  locuta,ad  mortisquoque  caula  dona- 
tiones  tracta  lit  hactenus  tamen  duntaxat  tra£ta  eft,  vt  quarcara  heres  ha- 
bere  debeat  non  ettam  vti  ne  pniis  debeat  donatio  conhrmari>eamque  ha- 
bere  donatarhis,quam  heres  quartam  illam  habeat.quomam  non  quemad 
modumiegandi  faculcas  liberaquarperlegem  u.cab.daca  fueracpotteale- 
gibusFuna&  Voconiafuerateademreftricfoiurfum  per  lcgcm  Falcidi- 
amrefUcuidebuic»italegealiqua  opusfuit  ad  rcftituendam  ciui-Romano 
qui  teftari  poffic  libettacem  donandi  pro  arbicriocaufa  mortis  qux  liber- 
tasnullavnquamiegefueratimminuta,ci\ralegesFuria  &  Voconia  non 
nifi  ad  fauorem  teftamencorum  habendique  teftamentarij  heredis  refpe- 
xiflent.cuius  fauoris  ratio  nulla  eft  cum  tiadtatur  de  donationibur  caufa 
niortis  quippe  qua:  iicut  in  teftamcnco  non  reimquuncur ,  ita  ab  inteilato 
relinqui  poiluntd.l.tam  is  15. in  pcincip.D.de  donat.  cauf.  mort.  Fujc  qui- 
dem  opus  autoritate  iuris  ciuilis,id  eft,vc  ego  quidem  arbitror,  prudentura 
interprccacionead  capuc  lllud  legis,u  cabul. TMerfamiltas  vti  fnper  [m  re 
tyajfutta  j*r*/fo.ad  hoc  vc  dominiumrei  donacar  caufa  morcis  quod  viuo 
donacore  non  fuiiTec  cranflacum  in  donatarium ,  cransferri  ih  euai  poflcc 
poft  motcem  donacoris  inuico  quoque  nedum  ignorante  ipfius  herede. 
Qupd  m  fumma  nihil  aliud  eft  diccre  quam  vt  raorcis  caufa  donaciones  ad 
exeinplura  legacorum  capcrcncur.Sed  cumeiufdem  iuns  ciuilis  autoritate 
Cbdcmque;  cempore  vtiumque  fiuc,  vt  &  rem  mortis  caufa  donatam  habere 
donataiius  debcat  &  heres  quartam,facile  eft  vidcre  ltaconfirmandas  eife 
mortis  caufadonatione s,  vt  tamcn  legis  Falcidia?  ratio  habeatur ,  id  eft  vt 
noninplusconfirmctutpcrlegcmdonatio&  adcxcmplum  legati  capia- 
tui,quam  ratio  Falcidi.e  patitur.  Indefit  vt  nonpoflithcredi  neccflirium 
elTe  lntetdi&um  quod  legatorum  aut  vtilc,neque  ad  retinendam  falcidiam 
quam  ipfo  iure  habet  vel  ob  hoc  foiiim,quod  m  ea  poitionequ?  per  Falci- 
diaauocanda  eilet  nuiladonatio  caufa  mortisfattaefte  inteltigicur,neq,ad 
repccendatn  pofselTionem  qua  iine  ipfiusvoluntate  donaurius  na&us  lit* 
c  im  eam  nactuslicex  voluncate  acpcr  maiius  donatoris,  quem  neque  lex 
taicidianeque  aliavlia  ratio  prohibuic  donare  caufa  mortis  &  tradcre 
quid  &  quantum  vellet.Quid  enim  erat  necelTe  impediri  traditionem  aut 
donationcm  pro  llla  etiam  parte  qua?  penes  heredem  remanere  deberet  iu- 
re  faiciduccum  fufficeret  quod  viuo  donacore  non  elTet  pcrfccta  donatios 
Eo  autem  raortuo  non  pcrhceretur  neque  conhrmaretur  per  lcgcni  mii 
;  quatenuslegis  Falcidur  ratio-pacerecuri'  Non  limiJiter  po/fts  dicere  eadem 
ratione  non  fuifseheredi  necefsariuminterdi&um  Quod  legatoruni  ideo 
quod  legata  neque  debeantur  viuo  teftatoie,  neque  morcuo  eo  confirmen- 
tur  mli  ad  legis  vique  Falcidiac  modum.  Lcgacis  enim  obuiam  euduro  fuit 
prnis  etiaqua defucV  efsct  tcftator  id eft  ab  ipfo tepore  tcftamiti,  ne  alio- 
qui  per  lege  u  tabuUofirmarewr  in  folid&Ieruque  efscc  auxiliu  legis  fal- 
ctduc  ad  refcfdcda  &  minueda  legata  qua»  ipfo  iurc  femcl  in  folidu  valuif- 
ftt  &pcr  legc?  ipA  u.ub,c^tcraoi  legu  omjufi  veluti  matr6cufirmau  ef:  6c. 

ltaquo 
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liaqs  faciendum  fuit ,  perlegem  Falcidiam,  non  vt  mortuo  tefta  corelegaci 
nou  conhimarencui  niii  vfq;  ad  dodranci  >  fed  vt  ncc  ab  initio  val  erent  fu- 
pia  dodranccm,  ne  quaittom  locus  efle poflcc  de  ns  poft  ceftacoris  moicem, 
vel  per  legem  u.cab.confirmandis,vel  per  legeFalcidiaininfirmandis,(quq 
qu.-rltio  eorcciderec,  Vcrius  legis  maiorem  vim  6V  poceftacfc  efle  optfrceret, 
ctc  quo  quarrere  alicuu  fane  cft  ab  vtriiifque  lcgis  maieftatc,  ac  iuns  ciuilis 
dtgnica.te.)Eanamq.legacacercum  eft  per  legc  vel  confirmari  vcl  lnfirmari 
mortuo  ceftacoicquxabiniuo  valuerunt,no  eaqux  no  valueninc.Nihilq; 
in  eoteciciex  Falcidia  contra  legem  duodecim  cabulaium»  cum  inutilia 
ficcit  legata  fupiadodrantcm  rehcia ,  pnus  quam  lcx  u.cabularumin  co 
«(Tec  vt  ca  conrirmare  reilet,  qux  fcilicct  nunquam  confnmat^rufi  mortuo 
demum  tellatorc.  Sicut  autem  lex  Falcidia  facit  ab  initio  mutilc  lcgatum 
quod  fupra dodrantcm  datum  cft,  ita  &  refcindit  ipfo  mrc  traditionem  a 
tcftacore  fa&am  ,  ncc  cancum  pro  quadrance ,  fed  in  totum ,  quia  tiaditio 
quz facti eft,eiufque mdiuidui  &  imgularis  nonpoteft  efle non lndiuidua. 
Earuni  quoque  rerum  quxalioqui  diuidux  func lui  nacura.  1.  confilio.  7.  $. 
vlr.D.de  curac.f  urioii.  l.ftipulationes  non  diuiduncur.72.  de  verb.obligat 
Obidquc  non  patTtut  lex  Falcidia  vt  cradicio  aceftatorefa&a  legacano, 
cximat  legatarium  ab  mterdi&o  quod  Jegacorum,  nifi  ad  ceftacoris  volun- 
Utem  heredis  quoquc  confenfus  Sc  voluntas  accefleric,  \  qiudem  poit 
mortem  tcftatoi is ,  ita vt  non  fufficcict ,  qubd  viuo  teftatore  fucurusheres 
legatario  poflcflionem  adprehcndcnti  conc'clTiiTec,cum  nulla  dum  eotem- 
pore  quartaper  legem  Falcidiam  debcrctur.  1.  quod  bonis.if.$.i.  D.ad  leg. 
Faicid.Scd  li  lex  Falcidianon  intcrueniiet,non  folum  immunis  cfleta  metu 
interdidh  legatarius cui  teftator  ipfe rem  tiadidiHec , fed ille etiam  cui  te- 
ilacor  pcr  vindicationem  legaflet.  Ac  donaciones  caufa  mortis  etiam  qux 
iiipra  modum  legis  Falcidix  fadx  iint,ueque  legcFalcidia,  nequc  alia  vlla 
intirmantur,  quia  ncc  neccfle  fuit  non  viuo  donatorc  cum  co  tcmpore  ad- 
Euc  pcr  fe  lnfirrax  iint  &  rcuocabilcs,non  poft  mortem  donatoris,  ciim  ad 
cas  poft  donatori*  mortem  confirmandas  lcx  duodecim  tabular.non  peiti- 
wcret  niliper  inccrprccacioncm  prudcncum,  quos  cerrum  cratnunquam 
facturos  camjjuerprctationem  quxpugnancem  faccrec  poceftatcm  legis 
lXtUbul.cumlegisFaicidia?poccftacc,  quod  nec  li  voiuiiTenc  facete  pocuif- 
fent.  Proindecdm  tradkio  rei  mortis  caufa  donacx  per  donatorem  fat"U 
non  refundacur,  nihit  cauix  eft  cur  donatarius  cencri  debeat  interdiclto 
Quod  lcgatorum ,  nec  magis  cum  Falcidix  lcgis  ratio  intcruenit ,  quam  ii 
nuila  mcerueniiccquandonec  vllam  ex  eo  iniuriam  patitur  heres^ciu  per- 
inde  confultum  eft  ad  Falcidix  portionem  vindicandam  ac  ii  tradicio  pro 
ea  faltcmparte  refcuideretur.  Quoniam  ficuti  traditio  qux  luftam  lcgiti- 
mam  &  pcrfecram  eauiam  non  h&bec ,  domuuum  transfeire  nonpotcft 
tanquam  nudad.nunquam  nuda.51.  D.de  acquir,rer.  domin.  Ita  ncque  im- 
pcdire  quominus  isqui  ante  cradicioner»dominus  fuit,  &  poft  uadicioncm 
quoqucdominus  nianiit ,  ciufquchercs  vindicationem  habcrc  poflit  qua; 
dominis  omnibus  dacur ,  pro  ea  fcilicet  parte  pro  qua  donatioper  mortem 
donatorisconfirmari  non  potuit,licec  in  donatarium  res  donata  corpoiali- 
tet  foerit  translata,vt  fciiptum  eft  in  d.].i.§.fi  quisex  mortis.D.quod  legat* 
N»n  emm  corporalis  peiteflioni  4,  fed  domu>ij  translatio  foia  illa  eftet  qux 
wodicationorrumpcdux  poil  i  t .  i  ■  orr  6  qucmaUmodum  donacio  caufa  moi^ 
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tis  non  poteft  mortuo  donatore  confirmari  pro  ca  patte  quc;  per  legem  Fal« 
cidiam pencs  hercdem  manere  debet,  ne  hat  lniuna  here/ii  &  leqis Falci- 
dix  poteftas  violetur  cxhaufto  fortaflis  per  donationes  caufa  moim  patri- 
monio.Ita  certum  eftpro  rehquo  confirmari  dcberc>ita  vtdonafarius  noo 
tantumpoircflor  cx  donatoris  volurate  fa&us,fed  etiam  dominus  fiar  exeo 
tempote  quo  donator  mottuus  fuit,&  rurfus  non  tantthn  dommus,fed  eti- 
am  ruftus  pollcffor.pro  ea  parte  qu*  extra  Falcidjam  cft,c»lm,nulla  ex  par- 
terefcifla  lic  traditio  quar  niii  m  totum  refcmdi  tanquam  indiuidua  mini- 
me  potuiflctjn  quo  fauorabiliorcs  funt  donationes  caufa  mortis  per  tradi- 
tionem  factar  in  fraudemhertdis  &  legis  >  Falcidiae  qnkn  qu.*  ab  eo  qui 
decefferitnonfoluendo.Harnamque  refcinduntur  in  totum  iicut  inutiha 
eflent  legata  ii  quaab  eodem  relictaeflent  1.  &  ii  debitor  t7.D.de  morc 
cauf.donat.l  circa  66  §.i.D.ad  leg.Falcid.l.  fl  heres  68. D.  ad  S  C.  Trebci.!» 
pcnult.  D.deconfefT  quia  nonpoflent  proparte  coufirmari  quin  pro  ea 
parte  fieret  imuiiacieditoribus,  quorum  tamen  quamuis  poftertorum  po- 
tiorem  caufam  habcri  conuenit  cum  certcnt de  damno  vitando ,  donajarij 
vetb  de  lucro  captando  Lquod  autem  6.$.limili  modo  D.  qua-  m  fratid.cre- 
dit.At  nulla  fitiniuriaheredi  nequelegi  Falcidix,  ctmi  traditio  fatta  ex 
caufa  donationis  non  rcfonditur  nc  quidem pro  portione  iegis  Faladix, 
quiafufKcithercdi  ad  lndcmnitatem  quod  pro  eaparte  donatio  non  con- 
hrmetur,perindcquchabituiusillefttpro  ea  parte  vindicationem  contra 
donatatiumacii  non  poflidcret  rcm  ex  voluntatc  donatoris:  Nec  rutfus  vl- 
Ja  fit  iniuria  liueheredi  iiue  legiFalcidia?  in  eo,quod  donatio  caufa  mortis 
infra  modum  le^is  Falcidiz  confifmatur ,  ctim  eatenus  nullum  lit  nec  e(Te 
debeatiusheredisinredonata.ln  fumma  ciim  duplcx  ratio  iit  incerdicti. 
QuodlegatonimvruneFalcidia:retmcdxiusquodhabet  heres  etiamuv. 
uito  teftatore » ei  aufferacur :  Altera  ne  legatano  iibi  in  caufa  propria  ioi- 
dicercpermittatui.Vtraqueratio  facit  vt  Jegatarius  eo  interdi&o  teneit 
debcatli  ptopriaautoritate  occupaucrit  pofleflionfi  legati  per  damnano- 
nem  relidti  Falcidia  interueniente ,  ii  Falcidia  non  interueniat>  pofterior 
tantum  ratio  induceret  interdicuim,  non  prior.Si  legatum  eflet  pcr  vindi- 
cationcm  nccFalcidia-  lcgi  locus  «Tet ,  nullomodo;  tencretur  lcgatarius, 
quia  ncutra  racio  locum  haberct.Falcidia  interuemcnte  tencretur  proptcr 
priorem  rationem  no  proptcr  pofteriorem.Idcmque  iuris  crit  li  per  viuum 
teftatore  legatt  traditio  fadaproponatur.  At  in  donationibuscaufa  mortis 

*  liue  Iex  Falcidia  interucniat  fmc  non  ,certe  neutra  ratio  facit  vt  interdicto 
teneri  debeatdonatarius>Nonpofterior,quianon  iibi  ins dixit  o^ui  remac- 
cepit  pcr  manus  donatoris,Nonprior,  quia  lcx  Falcidia  noneofenfu  indu- 
cta  eft  in  donationibuscaufa  mortis  adexcmplum  legatorum  vc  ab  iniuo 
legcm  iis  det.quomodo  dat  legatis  »  fed  hactenus  tanttim  vt  rerum  mortis 
caufadonatarumpcrinde  aclegataruna  quattamrintcgram  hcrcs  habere 
debeatfidonationibuspatrimoniumiitexhaoitumautexiis  quartam  de- 
ducere>fidiuitaxatoneratum.Hocvet6coniequi  heres  potcft  ctiam  fine 
inteidictoeam  fcilicet  portionemvindicando  quam  propter  legem  Falci- 
diam in rc  donata habere debet:tanquam qu.e alienata  nunquam  i\i  licec 
corporaliter fuerittianflata.Et  ita  videtur  mihi explicandum  cfle noqtio- 
modo  a  Cuiacio  &  ab  aliis  faaumeft,quodfcribiturin  d.ii.p.quod  iecat 

in  d  inatiotuhtts  vwbmeiua  uoaejfc foaiw  Mtf  crdfl&a  ^efle  wu  a  rtomni 
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1  gcoc: e  legaii  v ..uquud  nec nos  fatisplene  tractauimus  liD.6\coniec*c.  cap. 
I.cc  i.vtu  quod  uixnnui  ex  C  aio  nou  fuiiltf  oimi  locum  incerdicto  in  legatis 
perviMdicationem,  verum  quidem  eft,  fed  rcltringendumad  cum  cafum 

3uolegi  Falcidi.e  locus  non  eiTct-d.  lliueam.    llludvero  longeabfur- 
mseft  quoda  Didaco  traditum  video  inj.  part.  rubric.  de  teftam.  num. 
lO.Takidiam  non  ex  aliis  moitis  cauia  donationibus  detrahi ,  quam  qua: 
velin  ccflamento  faftariint  vel  mcodicillis  non  etiam  ii  extra  ceftamen- 
tum  Sc  codicillos.  Ita«nim  inutilisfic  confticucio  Seueri  ac  FaJcidiacx 
mortis  caufa  donacionibus  decrahenda ,  cum  neque  in  teftamento  fieri 
^ollint ,  nequc  iucodiciliis.  Et  pugnat  apert^  harc  interpretatio  cumo- 
mnibus  lcgibus  qua:  voluntFakidiam  ex  mortis  cau/a  donationibus  de- 
duci.  Omnes  cnim  loquuntur  indiftin&e  ,  ncc  vllibi  mentio  fic  vcl  tefta- 
.mcnti,vei  codicillorum.Quid  ergo,ii  moicis  caufadonatio  racta  iit  non  per 
traditionem,  fed  per  ftjpu)ationcm?aut  per  traditioncm  quidcm,  fed  ita  vt 
.dominium  ftatim  transferatur,reuocabiliter  tamen/  Non  poteft  locus  cfle 
dubitatiom.  tantum  abeft  vt  locus  ellepoflit  interditlo.  Nam  ijue  hoc/iue 
.illo  modo  fiat  donacio  cau/a  mortis,nihil  habet  /imile  cum  legatis ,  vt  di- 
ximuscapite  fupenore,  cV:  dicemuslatiiis  mfequenti.  Intcrdidum  aucem 
Quod  legacornm  non  nili  de  legacis  locucum  eft,  £c  quamuis  cx  fencentia 
ptxcoris  exceniionem  aliquam  recipere  poflic,  non  tamenad  aliaquam 
quar  (imilitudinem  habcntcum  legatis,cuiufmodi  /linc  fideicommifla  lin- 
gularia ,  in  quibus  (icut  Falcidia  indu&aeft,  ita  &  interdidtum  quod  lega- 
toruminduci  opoituic,fedco  foliim  cafuqu©  fideicommiflarius  /ibiius 
.cfixiflcc  occupandopropria  auftoritate  rcm  iibi  per  fideicommiflum  reli- 
itam  cuiuspolleflioncm  nancifci  debueratper  mcdiamfidem»cVpermanus 
hcrcdis  iiuc  legi  Falcidiar  locus  eflet  liuc  non  eflet.Curcnim  melioriscon- 
ditionis  efle  deberct  fidcicommiflarius  qu^m  legatarius ,  quem  diximus 
«tiamFalcidianon  interuenicnce  cencri  incerdi&o ,  /i  propria  audtoritace 
ocaipaueritlegacum?  Imm6  decerioris  condicionis  eft  fideicommitTarius, 
quam  legacarius  in  co ,  qaod  non  cadic  in  fideicorpmiflarium  ca  diftm&io 
qirx  cadic  in  donacaauui ,  an  rem  ribi  cradicam  a  ccftatorc  nadhis  lic ,  quo 
cafu  diximusnon  cencri  mccidido  lcgacarium  li  Jegi  FaJcidia?  non  /iclo- 
cus.Frnftraenini  &  incpteqiiis  fideicommitterct  hcrcdis  fuivtcamrem 
prarftaret.qua  tellator  ip/e  iam  fideic6millario  tradidiflec,  fiincq;  m  earem 
necc/faiia  verba  leeaci,dequibus  inlLucius.88.in  principDelega.2.Non 
tamcn  ex  verbis  cdic^i  tenctur  intcrdicto  fideic6miflarius,quomodoWa- 
tanus  cenerecur ,  quia  verba  edidi  de  leeatis  duntaxac  fuerunt  n6  de  fidci- 
commiflis.fpd  ex  /entcptia  edjaUvtaitd.i.i.  C  quor  lcgac.piopcer  identi- 
tatcna  ratioins.SitutcV  ex  fentcntia ,  no  ex  verbis  edi&i  contra  legatariurt» 
quoquc  datur  interdiclurrwii  non  hcres  ipfe  agat,  fed  heredis  hercs alhifve 
jplnii  fuccellor  quilibet  d.l ,1  quiaedi&um  non  ni/i  de  hercde  ipfolocutum 
eft,non  de  heiedis  fuccelTore.Necdici  poteft  in  fideicommiflis  ceffareideo 
debere  lnterdiCtum ,  quod  habeat  hei es  vindicationem  contra  fideicomi/l 
fanum  qui  propria  aucloritate  tem  iibi  relidam  occupauit ,  cilm  non  /icut 
Jegatoru  ita  &  fidcicom  /T>rum  dominium  rc&a  via  transferatur  citra  fa- 
cienda  ab  hetcdc  traditione ,  at  nc  quidcm  Orcuta  traditione  /i  de  Iegitimo 
Jc  quiriciano  domimo  incelligas  de  quo  in  Lj  D.  fi  vfusfr.pcccc.  Ul  quis  v 
fumfru6curri.29.D.de  vfufr.lega.  Naro  eadfiratione  probarcsne  quidemiri 
Jegatisloca  ifore  intetdj&o  fipec  danuiauonerclicUcCiit^uiauec  eoru^ 
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.  dominium  magis  quam  fideicommiflorum  troniit  rccla  via  a  teftatore  n 
leeacarium ,  ne  fiat  contra  voluntatem  teftatoris  quod  ex  voluntate  profi- 
cucitur,ii"quidcm  noluitteftator  dominium  nunquanvfieri  hcredisciimhe* 
rcdcm  ipium  iuflic  dare.  Nam  cAm  darenihii  aJiud  iic  quam  dominium 
transrcrrcl.  vbi  aucem.75.$.  rlt. de  vcrbor.  oblig.quomodotieii  poflet,Tt 
faeres  transierretdominium  quod  ipie  non  haberetMt  ruiTumii  in  Jegacii 
per  damnationem  non  etTet  locus  interdie"ro ,  in  quibus  obfecro  vnquam 
ifle  poflet  ?  Vtenim  iam  diximus ,  in  legacis  pervindicationcm  non crat 
interdi&o  locus  nili  vno  co  cafu  quo  lex  Fakidia  locum  haberet.  Diccndu 
igitureft  ius  vindicationis  hcrcdi  competoeis  norr  impediie  aut  collere  vti- 
iitatem  interdj&i»  quia  difficuitas  qua?  mSgtra  plerumque  fubcit  probandi 
dominij  facit  vtfemper  commodius  frcexperin  interdido  ii  quod  copetit 
ad  poileiTtonem  iiucadipifccndannuue  retinendam,liuerecuperandam.l.is 
qui  deftinauit  14.  D.de  fei  vindicat.$.commodum.inftit.de  interdicfc.Idqoc 
ttppareteuidcntiusexeoquod  alioqui  dicendum  eflct  fublacum  hodiem- 
terdictum ,  quod  legitorum,ob  ld  quod  Iultinianuslegatis  omnibus  eatn 
natutam  hacparte  dedit  quar  olira  erat  lcgacorum  per  vindicacionemtr 
dominium  reium  omnium  legacarum  tranfeat  aceitacore  redca  via  ffl  le- 
gacarium  (nam  Scinde  eitquod  pro  legacis  ommbus  dat  v:ndicacioncm 
quam  cercum  elt  domino  cancimt  dari.)Cum  tamen  c contiario  fecetith- 
ftinianus  vtquantum  adcaufam  interdicti  legacaomnia  eam  nacuiamha- 
beanc,qua:olimcraclcgacorum  per  damnationem  vc  ab  hcredepraitari 
debeant  illa  etiam  qua  pcr  vindicacionem  data  iint ,  aiioqui  teneatur  m- 
lerdicto  legacarius  quifquisille  ftC,vtprobatpolita  in  Inftitutionibus  defi- 
mcio  iegatim  §.t.dc  legat. 

ERROR    SEPTIMVS.  ._ 


*De  donatione  caufa  mortis  faflaperftipulattonem,velpertraditionem,ita  vi 
domtniumftattm  tra/tfferatnr. 

^Ttigi  m  v  s  in  prarcedencibusnon  otnnes  mortiscaufado- 
JjSnationes  legatis.TquiparatasciTe,  fed  eastancum  quaeiicfiunt 
r%AVV^  vt  dominium  rci  donatar  non  nilipoftdonatoris  mortcm  m  do- 
•iL^y^  natariumtransferatur.  M  dirTcrci.tiam  fcilicetca!terarum,qux 
vcl  per  itipulationcm  contrahuntur » vel  per  traditionem  quidem,  ied  ita. 
vtitatim  6c  viuo  adhuc  donatore  quamuis  reuocabiliter  dominus  fiatis 
cui  donacur.  Scd  quid  hoc  &  quaie  fit,quoniam  in eo  gtaui/Iirnc  ni  failor 
erracumeft  hucufque  ab  omnibus.larhisexplicandum  elt,  etli  earatio  dif- 
ferentix,  quar  iam  a  nobis  tradita  eft  totam  rem  hanc  fatis  apertam  redde- 
re  videtur.  Diximus  cnim,  ciim  donacio  caufa  morcis  confcrcur  poft  mor- 
cem nuilam efle racionem, cur  poflic  imcauxilio legisdonacib  valere roi* 
gisquam  Jegacum  aut  aliaquxhbet  fpecics  vkimxvoluncacis,propccrca 
qu^d  abfuidiflimum  fitdifponcre  qucm  dcrebus  fuisin  idtempus  quo 
non  itt  ipfe  amplius  futurus  carum  dominus,  id  eft,  quo  erit  iam  mortuus. 
Nam  qui  mortuus  eft ,  cum  iam  nullus  iit ,  dominus  cflc  non  pocclt ,  nec 

3uod  eo  cempore  quo  difponit  vere"  itc dominus  vtilem  &:  efHcacem  facei  e 
iijwlitionem  poteft,  cum  illud  potitls  iiifpiciendum  fittempusinqood 

d./poUuo  confertu/  vt  eo  texnpore  in  quod  coliau  eft  facu  videatut  1.  Ti- 

•  •  *  1  ciu> 
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tio cum  moriccur  o.  D.dc  vfufr.Lquia in  hoc  tempus.  io.D.de  donat.intcr 
vir.&vxor.l.Stichus.39.D.de  manum.ceftam.l.quodfponfr.4.Gdedona. 
ant.  nupt.  Obeamcn  caufam  ccrtum  cil  fuiflc  neceflanam  legem  I*.  tabul. 
qux  cnu  &  patrifamilias  poceftacem  raccrct  non  difponendi  de  fuis  bonis 
quomodolibec  in  vltima  voluncace,  fcd  tcftandi  unciim » id  eft,  iu  difpo- 
nendi  vt  lcgem  facevct.qubd  ncc  ipfa  lex  alia  rationc  vila aifequi  pofle  vi- 
dcretur  vt  hominis  morte  non  mtercideret  vltima  ipiius  voiuntas  limul  c£i 
ipfo  homine,cilm  in  repub.nihil  iit  immortale  przter  iegem  qux  fola  non 
moiitur  monente  legislatore,  quianeque  tam  eum  qui  rogauit  leguJato- 
tem  habet ,  quam  populum  ipfum ,  qui  porro  nunquam  moricur ,  fed  idem 
quiantca  fuit  femjpcr  dfeintcliigitur.  l.proponebatur.76.  D.dc  iudic.  Sic 
cnim  cxplicare  foleo  legem  illam  12.  tabul.quam  totics  feie  inculcarcco- 
gimurquotiesdevltimavoluntatctradainus ,  TaterfamtltAj  vtt  fuper  fita 
re UoAjJu^ua  ms  eftot  de  qua  in  Lvcrbis  legis  120.  D.  de  verb.fignific.  ln  qua 
lege  verbum /<£4^r/  nihil  proculdubio  aliud  iignificat  quam  hoc  quod  vo- 
hinrns  tper  iegu  modttm  difpofuertt ,  vt  Vlpianus  nofter  explicat  iu  f  ragmen-  _ 
tis,  tit.  de  lcga.  cum  ad  hoc  aliudcns ,  legatum  deiinit  cfle  id  quod  lcgis 
modo  imperatiuc  rclmquitur.  Ex  qua  infcrt,ctiam  poft  inductum  ea  lcge 
ius  tcftamentomm  in  quibuslegata  rclinquuntur,  lnfirma  tamen  fuiflc 
fideicommifla,  nec  ad  legis  poteitatem  pettintiifle,  quia  fciiicet  non  icgis 
modo  &imperatiue,fed  vcrbis  precatiuisreluiquuntur,cilmc  contrario 
legis  fit  imperare  non  precari.l.lcgis  v1rtus.7-D.de  lcgib.  Ideoqucnimirfi 
poft  multa  fecula  indutto  vfu  fideicommiflbmm,ne<cflaria  fuit  Impetato- 
ris  Augnfti  au&orius,&  Prxtoris  fidcicommiflarij  in  eam  rem  cteandi  iu- 
rifdictio,vt  fidcicommiffaconicruarentur.§.i.  Inftit.  dcfideic.  hercd  &  §  1. 
Initit  de  codicil.  Ego  prxter  Vlpianum  fimilitcr  infcro  fupradi&am  iege 
ii.ubui.  ad  donationes  cauU  mortis  pertinere  non  potuiffc,  fiue  ita  fieient 
vtex  iisdominium  ftacim  ttansfcrrccur  in  donataiium,fiue  itavtearum 
cffe&us conferretur  poft  mortem ,  mulcb  minus  fiper  ftipuiationcro  con- 
Cra&x  e(Tent,quos  meundar  donationis  tres  modos  AiiiTe  diximus  in  prxce- 
dewibus.  Nam  primo cafu,itcmq.tertio  non  poterat  videri  neceflana  po- 
teftas  lcgis  facta  purc  donatione  1  icct  caufa  mortis ,  nec  collata  in  id  tepus 
qao  lam  momms  eflet  donator.  Sccundo  autcm  cafii  etii  eadem  ratio  ne- 
ceflitatem  lcgis  rnduccbat  in  donationibus  caufa  mortis,  qux  in  ]egatis,ad 
eas  umen  applicari  lex  ideo  non  poterat  quod  qui  donat  caufa  motcis  ita 
vt  non  nifi  poft  mortcm  fuam  dominium  in  donatarium  transferri  velit, 
non  facit  legcm,nec  difponit  per  modum  legis,  quianon  vtitur  vcrbis  im- 
peiatiuis ,  ncq.  vcro  loquitur  cum  hcrede  cui  foli  poflet  impcrarc  ii  vellet, 
fed  remagens  intcr  fe  folum  &  donatar  ium,non  incerpofiu  perfbna  here- 
<hs  .cuius  fa&o&  voluncate  donatarium  cgerenonvult,  tradit  donatario 
ces quas  donat  addita  teftificatione  animi  fui,  quod  eas &  donatas  velit,& 
lamen  non  niii  fc  mortuo  111  donaurium  transiaus.  Qux  res  facit  vt  nOh 
concurrente  auxilio  legis  infirroiores  dehucrint  efTc  donationescaufa  n*  r- 
cis  quaro  fideicommifla.  Etii  enim  vtrifque  communc  illud  cft,  quod  non 
flunt  verbis  legitimis  &  imperatiuis,  indu&o  camen  iam  per  legem  eo  iuie 
vt  poflctciuisKomanus  teitamcntarlum  heredem  habcre ,  faciliuscut,vt 
valererit  fideicommifla  qux  ab  herede  pneTertim  inftituto  nominatim  re- 
h&a  effent  vcrbis  prxcariis  quam  donationes  caufa  morus ,  dc  quibus  do; 
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nator  ncquc  impctaiTet  quicquam,  nequc  rogallet.  Cumque  defun&o  pa- 
trefamilias  lex  Uatim  dommium  reiuni  heteditariaiu  transfcrat ,  in  hcrc- 
dcm  quandocumque  adeuncemquati  ex  ipfo  inltann  moitis«ad;ille  retro- 
fingatur>niiiquod  liquid  lcgatum  lit  tan)  citb  facit  rem.  legatam  lcgatarij 
quam  hctcdi»  tesiir.gulas  liegatum  8o.dc  icgat.a^iuncl  l.heiesquandocu- 
quc  54  D.de  acquir.hcred.confeqaens  cit  vt  dominium  reruir  moitiscau- 
fa  danatarum  quod  hcrcdi  fcmel  acquilitum  lit,ab  eo  ignorante  vcl  muito 
poltca  difcedcte  non  poilit  vt  donatarioacquiratur  Ih  ego  Q.$  it  res  D.de 
'  jur.dot.&  rutfus  vt  non  pofittcogi  hercs.adtem  tradendam,  quomodo  ex 
caufa  hdcicomnnfli  cogcrctur  quia  nequc  lutfus  ruit.neque  rogatus  vt  dc- 

natario  quicqt  ampraltet  Laratiotecitvt  adhuiufmodi  donationes  vaji* 
dandas  necciVc  fucutad  eas  protrahcre  Jcgiv  potcitatem ,  pnmum  vt  ego 
quidcm  arbitror  pcr  prudcntum  interpretationem  publica  vtilitate  id  fug- 
getentc>cumdonationumiftaiumvfaseiTct  frequtntiflimus  &  iam  mde 
ab  Homen  mcmotia  rcpctitus  vt  fcriptum  clt  m  l.i.D.dc  mort-caufdoiia. 
c\r  apud  luftin.in  §.i.Inltit.  eod.Deir.de  quja  uon  tarn  intcrprctatio  harc 
ciuam  fuppletio  efle  videbatur,  Iunfcofultorum  verb  erat  interpretan non 
iupplercfuit  ctiam  hoc  nommattm  vt  ciedibilc  eft  conftitutum ,  vcinnuc- 
rc  1'aulus  vidctur  in  1  Marcellus  15  D  de  mottvcauf.donat  quamuis  ignore- 
tur  a  quo  vcl  quando  ita  conftitutum  iit,  Vt  fcilicet  ad  cxemplum  legato- 
rum moitis caufa donationescapercntur  vt  loquitui  d  l.Marccllus  fic  1.  lD 
de  public.in  rcm  ac>.&  legatorum  inftar  obtinerent  1.&  li  dcbitor  17  D.dc 
donatcauf.mort.  Dcniquc  legatis  compararcntur  I.illud  3  ;..eod.J.i.$  i.D. 
li  quid  in  fraud.patron.  Hinc  vetb  illud  ctiam  intclligimus  cur  placuctit 
capi  donationes  ad  inftat  legatomm  potiiisquam  fideiconmiiiVorum.Nc- 
pe  quia  prouidcndum  erat  vt  dominium  rei  donatx  traniiret  recta  via  a 
donatore  in  donataiium.quali  nunquam  factum  hcredis  ne  alioqui  heredis 
ius  interpoiitum  eam  tranftationem  impcdiret  d.$  li  resHoc  autem  non  a- 
l:ter  fien  potcit  quam  redactisdonatiorubus  ad  inftar  legatoram,tiqiiidem 
legatotum  lusptoprium  illud  eft  non  ctiam  fidcicommiilbrum  vt  re&a  via 
ttanfeant  iueum  cuidata  funtnon  pcr  mediam  hercdisperibnam  l.a  Titio 
t>4,D.cte  turt.quoniam eadem lex qua? induxit  hcrcditates,induxit  ctiam 
lecatinon fidcicommifla  d  l.lcgatuin  80.de  legat.i.fatifquccofultumiiiij 
fideicommiflariis  in  eo  quod  fideicommillbrum  perfecutionem  habcnta- 
pud  prartorcmndcicommiiTarium  contta  hercdem ,  cui  non  eft  pctmitten- 
dum  vt  dcfundi  aquo  tantopcrecV  honoratus  &  rogatus  fuerit ,  preces 
eluderc poilit:  Quo  tamen  modo  non  potuiflet  confuli  donatariis  cauia 
moitis,ii  ad  inftar  tantum  fideicommiiforum  redaetx  fuiiVcnt ,  quia  nun- 
quamptatorcogercthcredcm  vt  donatario  caufa  mortis  id  prarftaret  de 
quorogatusadonatorenon  fuiflct.  Praeter  id  ,  quod  dubitandum  non  cil 
quin  iicuti  donationescauia  mortis  antjqmotes  funt  fideicojnmiiTis^tta  $c 
tus  carum  conferuandarum  $c  conhtmandorum  antiquius  lit  iure  hdeico- 
miflorum:vtproinde  non  ahis  quam  lcgatisajquiparari  potucrintdonatio- 
nescaufamortis.cunuiullusadhuceifctvfusfideicommiiiorum.Q^ 
li  fidcicommiiTa  quoque  lam  tum  in  vfu  fuiiIent»non  eo  minus  ratio  iupcV 
rtor  feciflet  vt  lcgatis  non  hdcicommiUIs  comparari  mortis  caufa  dona- 
ttoncs  dcbuifscnt*  Indc  cft  quod  djdmus.  Omnibus  motus  caufa  caperc 
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*  permicti  qcii  Sc  legata  capcte  poflimc  1  oninibus.Q-D.dc  mort.cauf.  donat. 
itcmque  in  mortis  caufadonationibusnoncempusdonationis  ,  fed  mottis 
intucndum  erle,atmqtuericur  anquis capcrepo/Iic  I.  inmorcis  u.  eod. 
titu.  quia  licec  m  legacis  duotcmpora  inipici  lblcant  teftamcnti  &  mor- 
cis  ( aditionis  enim  tempus  in  petfoi.a  qiudcm  iicrcdis  infpiciendnmeft, 
quia non  fit  heres  niit  per adtcionem.  >.  in excianeis.  Inftic.  de heied.  qua- 
lit&  diflcr.  1.  li  aiicnum.  49.  §.  J.  atnon  inpetfona  lcgatariottun  qitibus 
legatum  dcberi  incipic  cx  quo  ccmpore  dics  lc^aci  cedit,  id  eft.ex  inftanti 
mortis  ,  fi  modb  purum  legatum  fiicrit  non  conchtionale.l  1.  &  toctitu.  D. 
quand  dies  legat.ced.  111  quocrrauit  Accttrliusad  $  1.  Inftit.  de  donat.  vbi 
ait  tria  in  legacis  ccmpora  infpici  opoitcrc)  noncgemustamcn  iftaarqui- 
parationclegatorura  inomnibus,  nec  quocunquc  rcmpore,(ed  tunctan- 
tdin  cum  dcdonationum  caufa  mottis  acquilitionc  ttactandiun  eft,  moc- 
tuo  nimirum  donacorc,  cum  donacionis  effedtus  poftmottcracollacus  e.t. 
Hoccnimaddtdebecvtcasfcmperdonationes  mortis  cauiafadas  exclu- 
damus»exquibus  dominium  Itatim  translacum  lit  indonataritun.  Cur 
namquc  mortis  tcmpus  ipe&ctur  in  iis  donationibus  qua:  ftatim  perfi-  ' 
ciuncur  ?  Nam  neque  ad  hoc  genui  donacionum  percinec ,  quod  dtci  Ib- 
lctnon  vidcri  pcite&am  mortis  caufa  donationem  priufquara  infecuta  Gt 
mors  donatSonis ,  vt  Papin.  loquitur  in  1.  Seia.  41.  §.  vlc.  de  mort.cauf.do- 
#nat.  &  Vipia.  in  1.  fcd  intcrim.  11.  in  princip.  de  donat.  inter  vir.  &  vxor. 
ctlra  pcrficiantur  moriente  donatorc,&  confcquenter  eo adhuc  viucnte, 
quia  non  qui  mortuus  iam  eft  moritut ,  fcd  qui  adhucviuit.  Quidenim 
obilat  quominus  donatio  canfa  mot  tis ltacim  pertetfta  vidcri  debcat,  ctirn 
ftc  fa&a  elt  vt  dominium  cx  ca  itacim  transferattu?  Hoc  vnum  quod  reuo- 
can  pocett  quandui  donacor  viuic.l.z.l.li  mortis.iQ.eod.Pctfiticur  ergo  ctim 
delimt  reuocari  pofle.  Porrb  delinit  co  initanti  quo  moritur  donator,  quia 
rcuocaciocum  lit  fa&i»nec  peralium  quam  pet  donatorcni  ipfum  heri 
non pollit,  vnico  lllo  inltanti  mortis  ficri  ncquic  1.  vlc  D.  de  condic.initic 


cxpnmatu 

ilansipfum  mortis,  non  mitans  quod  fequitur  moitcm,quia  omuibus 
mortis  caufadonationibusgcneralicer  communciJJud  cil  vt&reuocabi- 
lcs  iint,e(tcquc  dcbeant  cdm  fiunt,&:  fiant  irrcuocabiles,  ctim  moritur  do- 
nator  ,  atque  ita  omnimodo  peificiantur  :  tumque  incipit  diftinctioni 
locus  fien.An  hoc  vclillo  modo  facta  iit  donatio ,  ct\m  de  dominijac- 
quiticione  ttaCtatur ,  quia  vno  cafu  acquiritur  dominium  donatariopritls 
cuam  quam  mors  mfequatur,  alio  verbnon  nifi  morte  infccuta.d.l. fed  in- 
tenm.$.i.  &  d.l.  Seia.  $  vltim.  nunquam  auccm  in  eo  ipfo  inftanti  in  quo 
mors  infequitur:  vt  intelligamus  aliam  elle  de  donacionis  pcrfcdtioBe  a- 
Jiam  dc  dominij  acqtii(icione  diipucationem.  Quar  rcs  facit ,  vt  eadcm  di- 
ftinctio  adhiberi  debeat  cum  quariitur,  Andonatio  caufa  mortis  ipecic* 
lit  vltima?  voluncacis»  necne.  Nara  qiuc  ica  fic  vt  dominium  confcftim 
transfcratur  in  donatariuca  ct\ra  cV  fiat  &  pcrficiattir  viuo  adhuc  donatore, 
ncc  vlio  modo  egeat  vt  per  mortera  donatoris  cofirmcttir  quomodo  vJtima 
voiuntas  egcrct,quana  obfecxo  rationc  ceTcri  poflcc  iurc  vltim*  voiuntatis? 
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nonpoflebona  fuaaduentitia  etiam  qua*  pleno  lure  fua  fintdonare  caufa 
movtis,  ne  quidcm  patreconfcnticnte>  ideo  folttm,quianonpoteftcumvl- 
tima  voluntatc  decedcre,  ad  has  donationespertinerenopoteft,  ex  quibus 
alienatio  fit  plemflimc  ac  irreuocabiliter  viuo  adhuc  donatore.  Quomodo 
putcm  Falcidiam  in  lis  iocum  habere  ii  Papinianoctt&imus,  in  1.  Scu.41. 
j.vlt.  de  mort.cauf.donat.  vbi  Seueri  conikitutionero  ,  qux  gencralis  vide* 
batur,iic  reftringit.  Atqux  confertur  poft  mottem,ea  demum  vltima*  vo- 
luntatisfpeciem  conftituit,  cuiusproprium  llludeft  vt  viuoquidem  tdU- 
torepcrhciatur,hicquc  irreuocabiliseo  nimirum  inftanti  quo  teitator  mo- 
ritur ,  quo  etiam  lnftanti  per  legem  confiimatur ,  fed  tamen  non  mii  pott 
mortem  tcftatotisdominium  m  hcredem  aut  legatanum  ex  ea  vitima  vo- 
luntate  tiansreratur.intertmque  a  donatore  retineatur.  1.  ii  mottis.z9.e0d. 
Neque  tamen  muum  videri  debetqucdtam  generaliter  Sc  indiilindetot 
locis  fcripcum  eft,donationcs  caufa  mortis  compatatas  efle  legacis,  &  capi 
ad  inftar  legatorum.  Id  enim  non e6  pettinct  quali  nullatenus  lnterfit  vtro 
modo  fa&a  tit  donatio  caufa  mortis ,  fed  rationem  illam  habet ,  qiuafre- 
quentius  cft,  fempcrque  fuit,  donationem  cauia  mortis  ita"heri,  vtpoft 
mortem  conferatur »  quam  vt  ft.uim  &  viuo  douatore  habeat  effecttim  e- 
tiam  reuocabilem.  Siquidcmita  folent  efle  arfecci  qui  mortis  caufa do- 
uant  vt  fe  malint  habcre  quam  donatarium ,  &  donatarium  rut  fus  cjuanj 
heredem.l.i.  1.  Senftus.Jf.  §  1.  cod.quod  tamcn  m  eos  non  cadit  qui  ik  do- 
nantcaufa  mortisvtdominium  ftatlm  transferant.  Hi  cmm  maluntdor.a- 
tarium  haberequam  (e.  licet  faluam  (ibi  cfle  velintreuocandxdonationis 
facultate,m ,  aut faltem  redhihendi lpem  in  aliquem  cafum ,  quar  (pcs  r.on 
niiimoiteamittatur.d.l.Scia.$.vlt.  L 
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De  dtnationibtts  mortis  canfa  interconiuges  ita  faUts,vt  domintam  (fatvn 
transferatur^ft)  an  tales  donattotes  cattjamorttsegeant 
bodte  tnfmuattone. 

JXiis  quxproximediximusillud  etiam  fit,  vtquamuisinccrvi- 
,ium  &rvxorcm  mortis  caufa  donatioucs  generaliter  petmrtVx 
1  lihtMi  mortis.4o.eod.l.iieum.9.$.vlt.D.de  donat.int.vir  &  vX. 
J  ii  umen  lic  fa&a  fit  donatio  vt  dominium  protinus  cransreratur 
nonvalcat  donationiiihaftenus  vt  fetuta  morte  donatoriseatranslauo 
fiat,inten'mque  maneatdominium  omnimodo  pencs  cum,qui  donauit.d.l. 
fed  interim ,  quia  nec  alia  ratio  vlla  eft  qux  mottis  caufa  donationes  po- 
tithquam  illasquxfimplicitcr  &abfolutc  radieiunt  ihter  coniuges  va- 
lere patiatur,quam  quodearum  tcmpus  in  id  tcmpus  cxcurrat  quo  vir  Gc 
vxor  eflc  dciinunt,vt  C  aiusait  in  l.quia  in  hoc  10.  cod.  tit.  id  eft»  quo  ma- 
trimonium  foluatur.Omnescnim  donationes  mt.vir.&:  vxo*improbantur 
per  quas  &  locuplctior  fiat  is  cui  donatur,  &  pauperior  is  qui  donat.  1.  5.  $. 
cdncefla.  $.cum  igitur,  &  paff  eod.tit.  Fit  autem  pauperior  is  qui  donac  e- 
tiamcaufa  mortis  quotics  rei  fux  donlimum  viuus  araittit,non  etiam  n  a- 
mittat  poft  mortcm.  Atqui  amittcrct  viuus  1$  qui amittcret  in  ipfo  inftasiti 
mortisjcOm  inftans  illud  vitx,vt  auimus,non  morti  adfaibatur.  Et  ob  id 
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nimirum  videbacur  non  poflfc  donationcm  eam  valerc  inter  conuigcs  qui- 
uis  morcis  caufa  fa&am  *  per  quatn  id  agcretur  vt  donunium  ftacim  crans- 
fcrretur,cura  ncqueviuo  douatore  noilet  valcrepioliibenre  iure,neque 
poft  moitemdchcicnce  voluntate.  ScJ  camcn  aliud  VJpiani  ludiciumcic  i|i 
d.I.fed  intcrim(ii  camenjocus  illc  vcriiculus^f*0^/o/*r,Vlpiani  eft  ac 
nonrx>tiusTriboniani  Iulianum  notantii  eiufquc  fcntcntiam  cmcndan- 
tis  )  vaicre  incer  coniugcs  donationcm  quamlibec  caufa  morcis  ,  non 
cam  folum  qua*hocanimo  fadaeileC ,  vttunc  rcs  Heret  vxons  veJ  mariti 
cum  mors  donatoris  infecuta  cllct ,  qtiomodo  fcnbendum  erac  in  di&. 
verf.  fed  incerira  non  vt  fcriptum  elt  tnfcquttHr  ad  expnmcndameiufdcm 
VJpiani  fentenciam,qua*  iic exprcfla  cft  m  primis  lilis  verbis  eiufdem  legis, 
cum  mors  trtfccutA  esl ,  &  in  $.  li  vxor  lilo  loco ,  mortu*  mu/terc confejhm  fun- 
dus  efpctctur  ems  ejuem  tnAmus  tnterpofutt.  Vt  vel  ex  hoc  maximc  appareat, 
notam  illam  adluhanum  Tuboniani  cfle  non  Vlpiani,  qucm  crcdibiJc  cft 
IuJiani  djftinclioncnipotius  fccutum  fuilTe  exiitimantis.  Non  aliamdo- 
nationem  mortis caula intcr  coniuges  valerc,  quam qua: lic fiat  &  coaiu- 
ino,  vt  cunc  acquiratur  donatano  ciim  mors  ent  mfcciita  donatous,  Quafi 
Jmputandum  ht  ei  qui  aliterdonauit»  /i  donare  vtilitcr  voluitcaufa  mortis, 
cur  non  donauerit  eo  modo  quo  Jicire  potuit  ii  voJuiflet.  Orationamque 
diui  Seueri  de  confiimandis  donatioinbus  inier  vuum  &  vxorem  non  ad 
alias  donationes  peitinct  quam  qua*  facta?  lint  inter viuos,  cilm  nulla  ratio 
iueut  fubucniendi  donatiombuscaufa  mortisquasnihil  prohibcbac  valcre 
iurecommuni  iicashncvitio  iaccrc  donatoi vellec  Verum  proTnbo- 
njano  contra  Iulianum  facit  illecolor  a^quitatis ,  quod  non  minus  fauora- 
biles  vidcn  debeanc  donationcs caiifa morcis  inutiJcs,ob  id  foJtjmquod 
potuermt  vtiJiter  fieri  aliquo  cafu ,  cum  lllis  etiam  fubueniatur  qiue  vtiles 
efle  nullocafu  potucrunt.id  cft,qua?  fatbe  funt  interviuos.  Quo  ctiam  co- 
lore,lipro  bonoeumhaberevelis,po(Titquis  non  improbabiliter  defende- 
icdonacionem  caufa  morcis  lca  fadtam  v  c  dominium  confeftim  transfera- 
turetiamiiexccdat  fummam  quingcntorum  foJidorum  nec  inlinuaca  iic, 
Cuendam  camen  iure  vltima?  voiuntatis  li  adliibiti  fint  quinque  teites,  ex  1. 
vlc.C.dc dottat.cauf.mort.quamuis  non  putem,  ii  fummo  iureagatur,cam 
valere,  quippe  qux  nonpofllt  dici  vlcima  voluntas ,  cum  non  modo  perfi- 
ciatur  fiatque  irreuocabilisviuo  donatorcfed  cciam  picniflimum  cfieChtpi 
habeac  ,  quod  ad  irrcuocabilem  dominij  cranslationcm.  Qnid  epim  poft 
moi  tem  donacoris  faciendum  fupereft  proptcr  quod  aliqua  ex  parce  poflic 
videri  vel  minimam  haberc  (pecicm  vlcimq  voluntacis.QuodiivIcimavo» 
luncas  non  eft,  necaiiud  nomen  quam  donaciomshabeie  pocelt  >  egecpro-: 
culdubio  iniinuacione  quancumuis  donationem  caufa  mortis  eam  «Uci 
velis.  Omnibus  enim  donacionibus fiue incer  viuos,  liue  mortis  caufa fa- 
&x  elftncea  lexdida  erata  Conftancino  in  l.donacio.  25.  C.  de  donat.  & 
ml.data.27.eodem.  vt  iniinuan  apud  ada  dcbcrcnc  ,  quod&  luftinianns 
contirmauerac  primiim  ln  1.  fancimus.  34.  eodem.  iinon  fupra  crecencos 
foiidos  donacum  cflct,deindc  inl.penulcin  fin. cod.  ii  twn  fupra quin- 
-gencos.quar  confticuciones  omnes  irinc  gencrales  tic  percuienc  ad  qualcun- 
que  donaciones.  Etii  vero  idem  Iuftinianus  poftea  fodlennitatem  hanciniiii 
miauonis  rcmiflam  voluic  m  donacionibus  caufa  morcis  dl.vlt.C.de  dona. 
t^uf.  moic.  apparet  caracn  non  de  aliis  eum  fcniifle  quam  de  quibus  ohni 

OOO 


949      ANT.  fabri  de  error.  pragmat. 

dubiubatur  an  Contra&tbus  an  vltiinis  voiuntatibus  cflci  t  av.;;-  :  tjandjri 
fk  qua*propius  accedant  ad  vltimas  voiuntates.lnquo  tamen  raimcro  ncc 
funt  nec  vnquam  fuerunt  ec_  qua?  iic  liunt  vc  domimum  cx  lis  ilacun  crans- 
feracur.Sw-d  quemadmodiim  in  fpccie  d.l.  fed  interim  IL  D.  dc  donat.  inc. 
vk.Sc  vxor.defrnduntur  huuif  nodi  donationes  cjiam  inter  coniugcs  non 
tanq:iam  coniirmata-  ex  oracione  Duii  Seucri,fed  tanquam  donationes 
caufa  morci,,nec  rurfus  co  modo  quo  fadc.  funt,  fcd  acli  poit  mortcm  col- 
lat.v  eflenc,vt  bcnignainteipretationea&us  vaieac pociusquam pcreacl» 
c>:dchcientciniinuationevidctut  a-quitas  fuadere  vc  nihilominiis  defcn- 
dancur  iure  vlcimarum  voluntatum  li  adjint  quinque  ceftes.  Nc  decerioris 
condicionis  lint  e<*  qua?  non  magis  funt  donationes  mter  viuos ,  quam  vo- 
luntatis  vltima*  (pecies,fcd  medium  quoddam  genus  conilituunt  inter  do- 
nationes  qua-  fiantintcr  viuos  &  vltimas  voluntates,quam  /1  harum  nume. 
rocoiitincrentur.Nili  quod  ii  fubtiiius  agere  volumus,  intcrhos  cafus  harc 
diueriitatisratioicddi  pjtcit,  quod  in  fpecie.  d.l.  fed  inccrim  omnimodo 
valicura  eflfet  donatio  liuc  mtcr  viuos  facta  iiue  polk  rnorccm  collata  fuiA 
fct^piioicquidcm  cafu  tanquam  conrirmatamorte  ex  oracioneSeuerj,po« 
ftcriore  vetu  tanquam  donacio  caufa  mortis  ctiam  mcci  coniuges  lurecom 
mani  permiifa.     Idcoqueminus  tniium  clt  dcfcndi  donacioncm  qui 
ncc  lit  mter  viuos  nec  vltima  voluntas  ii  iu  vtrumque  cafum  erac  vahcura, 
vcl  tanquam  inter  viuos  vcl  tanqi.ain  vltima  voluntas.    Ac  m  cocafu  quo 
folus dcfectus  inlinuacionis  facic  mutilem  donationcm  qux  vlcim.x*  vojun- 
tatisiureccnfcrinonpoteltdifhcilius  dtvc  defendatur  donatio  qua?  ncc 
vltima  voluntaselt' ,  ncciiinccrviuosfactaclTec  ,  tamen  eo  magisvi- 
lcret  ,  quinpoci.istancomimls,  quanco  cerciuseiidonaciones  inccr  vi- 
uosqua?  lcgicimam  fummam  excedunc  liinlinuacac  non  iinc  ,  nullomodo 
valeie  ,  Nec  eas  tantumqtuealioquinvalerent  ,  fcd nec cas  qua*  ab  ini- 
tio  fuertmt  inutiles  quidem  fcd  qua*  tamen  iiiniinuacar  eilenc  confirmart*. 
rurmorce  ,  dequibus  in  l.donaciones  quas  parences  xj.C.  de  donac.inc. 
vu.&vxor.  vt  defectus  iniinuationis  non  tantiim  impcdiat  ne  ab  initio 
valcrc  poiTitdonatioalioqui  vahtura  ,  fed etiamnccx  poittacto  confir- 
metur  inorte  quar  alioquin  conhrmarerur.    Rectius autcm  videntur  poflc 
comp-rari  donationibus  incer  viuos  faltemmoite»confirmandis  ,  ca?do- 
nationcs  caufa  mortis  qu.r  lic  riunt  vt  dominium  ftatim  trisferatur,  quam 
vltimis  voluntatibus  ,  cum  non  folum  m  eo  iimiles  lint,quod  morcedo- 
nacoris  non  polt  morcem  perficiuncur,fed  hoccciam  plus  habeancquodeo 
temporc  pleniifimum  erYectum  &  irreuocabilem  habere  incipiunc>  quera 
camen  non  habenc  illa*  de  quibus  m  d.l.donaciones  Ex quibus  fcilicecdo- 
mmium  non  cransfercur  nili  poft  morcem  donatoris ,  quam  ob caufam  fcw 
lenciliara  nolttisvlcimarumvoluntatumiurccenfeiun  omnibus  pra;cer- 
quain  in  co  quod  iniinuanda*  funt.Quod  ii  rcquirunt  inlinuationcm  ca*do- 
naciones  quar  intcrviuosetiam  inutiliterfactarfunt  vt  poilint  morte  cort?' 
hrmari  quamuis  nonidcircohabear.t  effectum  niii  poit  mortcm  ,  quanto 
magis  rcquirent  car  donationcs  caufa  mbrtis  quxiic  factar  fuerunt  vt  ita- 
tiindominiumindonatarium  vtilicer  cransteracur  ,  quamuis  donatoris 
morccmexpcctcncnonvtvaJeantaut  vt  connrtncntur  quoraodo  vJuraae> 

'  f...     /  mai.«&}  wun*; 
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voluntates  per  legem.fcd  vt  ureuocahiles  riant?  An  non  propius  accedunt 
illjc  ad  donaooncsintct  vtuostamctn  morus  caula  faftx  unt ,  quam  iJU 
ipfar  qux  irttet  viuos  quidcm  Fac**  funt ,  fcd  lnutilitcr ,  &  it.i  vt  ex  iis  do- 
nnnium  non  ttamferatur  mli  p<  ft  mortcm  ?  Eigo  ii  mcro  uirc  agcre  vo- 
lumus  non  poterunt  ifta?  va'.cre>  li  non  in/inuatg  fmtquamuisadhibiti  linc 
qumq-.ie  teites,  licuc  ncc  indonationc  inter viuos adiubitus  hicnumerus 
teitium  pofll-t  fupplere  dcfeftum  inlinuatioim  &  faceie  vtco  magisva- 
Jetet ,  qua»  nou  etic;  inlinuata.  £0  niumum  cafu  quo  intinuatio  iure  requi- 
reretur. 

E  R  R  O  R  IX. 


De  dominio  acjHtrendo  ex  donatione  caufa  mwtU  citravltm  tradtnsnevt» 
ad  /•  i.  or        de  phbltc.  m  rem  acl. 

• 

E Qjr it ARATIO  illa  legatotum  &  donationum  caula 
iV* moitii.de  qua  inpixcedentibus  dtfleruimitff,  iicuti  magnatn 
tff£\\h  interpretibus  &  pragmiticis  r.otlris  crrandi  matericm  attu- 
•^V^jQHic  non  diftingucntibusdonacionem  caufamortis  quarpei  tu«< 
ditionem  fiatabea  qux  fiat  per  ftipuiationem ,  ncc  rurius  donationem 
<jux  fiar  pcr  tradicioncm  ,  Jtavt  cfominiutn  ltatim  transferacur,  abea 
quxdominj  cranflationem  conferat  poft  mortem  donatoris,  lta&ple- 
rofque  viros  ctiam  do&iflimos in hoc  tefellit,  quod  exiltimanc,  nonmi- 
nAiexdonationcca'jfam  )i'tis  quam  ex legato  transfcni  dominium  ivCo 
iurcnulia  et:am  iraditK.rte  interucniente.  Sic  enim  exvcteribus  len- 
ferunt  Bartot.  ad  1.  i  DJe  l\iblician.  in  rem  action.  Dald.in  1.  i.  eod.  & 
conlil.  2to.   Id<*m  i<a!d.  &Caltiv.if.  ad  I.  2.  de  Ic-gat.  i.  Ex  lccentioribus 
ver*»  Iacobus  Cuiacius  libr.  io.  obferuat.  cap.  zb'.  vbi  Icribit  ,  licucle- 
gatum  ipfo  lurc  acquttitur  cv  !ege  ducidecim  tabu.  linecradicione  heredis 
aut  dcfuinfti.vei  poifdlionijadp.ehcntior.e,  ita  &  donacionem  caufa  mor- 
cis,  tjuia,  inqu:c  ,  ad  c.xcmpium  legati  capitur  ,  id  cll  ,  acquhnur. 
Sane  parum  fuStiliter  meo  ludicio.    In  lcgatis  enim  ldeo  ttansfertur 
dominmm  llne  tradicionc  ,  quia  transfertur  potejtate  Icgis  duodec:rn 
cabularum  qu.v  de  legatis  locuta  fuit  ,  fiquidem  lex  pennde  cft  mo- 
dus  cransfcrcndi  dominij  iure  Quirittum  atque  traditio  ,  ncque  auxi- 
lio  traditionis  indigct  ineamreujj,  ciim  ccontrano  prxltec  ipfa  auto- 
ricatem  traditioni  vt  per  traditionem  dommium  ttansfcrri  poilk,  ne 
alioqui  iic  traditio  nuda.  1.  nunquam  nuda.  tjt>  D.  de  acquirend.  re- 
rtim  dominio.    At  non  limiliter  lex  duodccim  tai>ularum  Jocuta  eft 
de  donationibus  caufa  morcis  ,   quarum  proprium  ius  illud  fcm- 
per  fuic ,  vc  cas  ncceiTe  cflet  fieri  vcl  per  crad^cionem  ,  vel  pec  ftipu- 
lationem  ex  qua  poitmodunT^cogi  poflct  donator  ad  tem  traden- 
<jam  .    Vc  proinde  quamuis  lex  mortis  caufa  donatioucs  confivmarc 
voluiffet  ,  non  ldeo  tatrtcn  faccre  potuiflet  vt  cx  iis  dnvnium i  iuje 
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tradicionc  transferreturmiti  etiam  indudtoeo  vtad  conficiendam  dor.atio- 
ncm  caufa  mortis  neq;traditio,  ncquc  ftipulatiorequheretur,quod  tamcn 
nemo dixerit aut per  legerrt u.  tabul.  facl um  efle,qua*  dc huiuimodi  dona- 
tionilnis  niluldixit,  aut  per  interpictationem  piudentum  adearn  legem, 
aut  deniqne  peraliam  vliam  iuris  conftitutionem.  Solaenim  Iuftiniani 
conftitunoeit  i:i  1.  liquis  argentum.  *5.§.  fed  iiquidem.  C.  de  donat  per 
quam  factum  videri  poflit  vt  donario  moitis  caufa  non  magis  quam  qux 
inter  viuos  fa&a  eit,requirat  hodie  traditionem  vel  ftipulationem,  fed  nu- 
do  ctiam  pa&o  fiat,adeoquc  nuda  qualibet  teftificationc  voluntatis.  Quod 
tamendici  non  poife  oftcndimus  m  prarcedcntibus.  ciim  probauimus  con- 
ftitutionem  illam  addonationcs  mortis  caufa  fa&as  minimc  pertincre. 
Cum  igitur  non  aliter  poiTit  valere  donatio  caufa  moitis  quam  ii  vcl  tra- 
ditio  interuenerit  vcl  ltipulatio ,  quarro  quonam  cafu  fiexi  queat  vt  domi- 
mumrei  mortis  caufadonata:  iine  traditionc  in  donatarium  transferatiu? 
An  illofortafle,quointcrueneritftipulatio?  Aliuscnim  nullus  eft.  Atqui 
ftipulationeinteiucniente  licctdonationis  caufa  mortis  incundjr  annno» 
nonduo  .'intcontiacrus,  quorum  alterdouatio  dici  debcat,alter  ftipu/atio, 
Ctd vnus tantum  contiactus  eft,ifque  rion  tamdonationis  quamitipufa- 
tioms.  Excmplo  eius  quod  uici  folct  ii  quis  pecuniam  mutuam  dedent, 
eamquc  iibi  reddi  ltipuiatus  lit  nonduos  eile contra&us, fed  vnicum  neque 
«ex  numciatione  pecunia-  nafci  obligationem  mutui ,  aut  condi&ioncm 
certiexinutuo,  fcd  obligationem  ik  actionem  cx  ftipulatione  tantum> 
quali  numeratio  non  fadra  lit  nili  caufa  implcnda*  ftipulationis,  vt  non  li- 
ne  caufa  fa£ta  videretur :  quomodo  elcganter  ab  Vlpia.&  Pomponio  (cri- 
ptumcft  in  l.iiitafucro.  6.f,i.  cum  l.feq.  D.  de  nouat.  &  delegat.  Nam  & 
eadem  ratione  dici  potcft.cum  donatio  caufa  mortis  fit  per  ftipulationem, 
non  attcndi  donationem,  niii  tanquam  ftipulationis  caufam ,  quia  ftipula- 
tiones  omnes  vtefficaccm  actionem  pariant  qua?  perdoli  exceptionem 
iubmoueri  nequeat,aliquam  haberc  caufam  debent.  l.i.§.  circa.  D.de  doli 
mal.except.pendcntq;  ex  negotio  aliquo contradto.  l.ftipulationum. 5.  D. 
dcverb.  obligat.  licctdonationis  caufa  feparacaiitaratione  negotij  corV 
crahcndi,cum  totaexdonantis  liberalitate  arftimecur.  l.intcrdiOfi.i.f.D.de 
precar.  En;oliquis  dicat  ex  donatione  cauia  mortis  fafta  pcr  ftipulatio- 
nem  transrerri  dominium  ipfo  iure,  non  minus  ei rauerit ,  quam  ii  diceret 
ex  ftipulatione  fola  qux  mod6 caufam aliquam  habeacdommijfieti  tranf- 
lationcm,  quod  tamen  abfurdum  eflct  Nam  quod  ad  transferendum  do- 
miniu  pertinct ,  nihil  mterell  an  ftipulatio  caufam  habeat  necne,fcd  adhi- 
betui  ea  diftinctio  tunc  tantum  cum  cpxritur  an  actioex  ftipulatu  copc- 
tens  iitcfhcax,anclidenda  perexceptione\  Mouitver6,fcfellitq;interpre- 
tes  noftros  &  ipfurnquoq;  Cuiacium,vt  fatetur,  textus  Pauli  in  di&.l*a.E>. 
de  PuWician.in  rem  a&ion.quam  ad  hoc  dicunt  omnes  eiTe  lkigularcmtira 
admutentes  m  toto  iure  noitro  alium  locu  nullum  ellc  quo  probari  poflit 
ta abfurduserror,  vtex donatione  caufa  moiciscicra  traditicne'  domiuiuiu 
trasferatur.cuftame  tot  legcslint,quc  loquutur  de  donationib.mortiscaura. 
Nos  yideamus  an  neq;  ex  fupradicto  Pauli  loco  probetur.Iiigut  interpretes 
interpretationc  didtar  l.i.cum  §.vltl.i.cod.t  cV  hoc  bene.  Na  &  ipfa  iegum 
coniun&iodemonftrataliaab  aliapendcre.Retulerat  Vlpianus  in  l.i.vcnba. 
cdidti  prxtoris  De  Publicuna  aOione  que;  hcc  fueiUt,5<  qwstd^wdtradtt^ 
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-  tx  iu/f*  caufa  non  a  dommoydr  nondum  vfucaptum  pettt,  tudtctum  d.ih.  Et  ra- 
tioncm  reddideratcur  adiecnTcc  Vcxtortnondum  vfucaptum ,  nempe  quia  G, 
vfueapcum  cflet,habcret  is  qui  vfuccpiflet  ciuilem  a&ionem ,  ob  idque  fru- 
iira  deiiderarec  &  hoiioraiiam.Subindcqu*iierar>cur  traditionis  duntaxat» 
&,  vfucapions  ieciflc  c  piator  mentionem  ,  ciim  fatis  multac  flnt  iuns 
partes  in  qutbus  domnuum  quis  nancifcaturfuppleiine  traditione,vtpu- 
U  legacura.Mox  m  I. feq.fubiicitur  ex  PauJo,  vclmortts  cau/a  donationes  fa- 
ihhnam  amiffa  pajfejjiont  competuTukitctofta  ,<jma  ad  ex*mplnm  legatorum 
cspmntur.  Hmc  muurum  uiferunt  etiam  ex  donationibus  caufamortis 
perinde  atquc  ex  legatis  dominium  finc  traditionc  transfcn  1.  Ego  contra 
cxiisipiis  vcrbisprobo  rem  donatamcaufa  mortis  inea  ipccic  traditam 
fuifle.  Quomodoenim  hic  donatarius  aroilifletpoflcflionem  cuius  recupe- 
randargraua  dat ei  lcxPublicianam,ii  non  eam  priils habuiilet t quomodo 
autemnabuiflet,  niliper  tiaditionem  acccpjfliet?  Supponit  ergo  Paulus 
quod&  nos  fupponendum  neceflario  cfied.cimuspraccfllfletraditionem, 
quar  donacioncro  fecericcV:  donauuo  poifeflionem  acqui/iueric,  qua  poft- 
modum  amiflaPubljcianam  vtiquehabere  dcl>cc  donacauus,  quamuis 
nondum  compleuent  vfucapioncm,  quia nimirum  venira eft  pofledilfe  il- 
lum  ex  ea  caufa  ex  qua  linon  fuiflec  lntcrpcllata  pofleflio,  fequi  vfucapio 
potuiflec  At,  inquies,  liponamus  traduam  iuifle  poflefllonem  donatario, 
non  erit  apta  comparatio  donatiotus  cauia  mortis  &  iegati,  cum  nulia 
traditione  opus  LCld  legau  dommium  transferendum ,  nec  rui  fus  accom- 
.modat  j.n  cxemplum  adiddequotiacutur  in  di&is  legibus,  id  cit,  ad 
pr-obar.dum  muitoseflecafus  in  quibusdomimum  ipfo  lure  ac  iinetradi- 
tianc  transferatur.  Hic  vcr5  nodus  eft  quem  diflbluerc  interprcces  noftri 
dcouenmt ,  nec  pocuerunc  Dico  tum  quoquc ciim  donatio  caufa  moitii 
fac t .  cft  pcc  traditionem ,  adhuc  neceiTariam  efle  nedum  licium  arquipa- 
lationem  Iegati  6c  donatioms  motus  caufa  quantum  ad  inducendam  line 
traditione  dominij  tranflationem  ,  quia  licct  res  mortis  caufa  donata 
/ucnt  pcrdonatorcm  tradua  eo  animo  vt  heret  douatarij  poft  mortem 
donacoris , non  idcirco  umen  dominium  pcr  cradicionem  acquirmudo- 
natario  quandiu  donator  viuit,  non  magis  quam  fi  nulla  traditio  facu 
cflet,fiquidem  non  quarlibet  tradiuo  tiansfert  dominium,  necfl  facla 
fica  domino , &  ex  luita  caufa ,  fcd  ea  demum  qua?  csteris  etiam  concur- 
rcntibus  hcanimo  domini(transfercndi.  1.  nonomnis.  157.  D.  de  rebuscre- 
dic  Rurfus  morcuo  donatore ,  quo  temporc  vidcretur  ex  poteftate  con- 
uentioms  transferri  dominium  debcic  non  potcft  fieri  translatio  citra 
legisautontacem  ,quiacotempore  iam  nemoeft,a  quopoifit  dommium 
difccdere  vtin  donatanum  tiansfcracur,  cilm  donator  qui  momiuseft 
imllus  iicomnis  autem  dominijtranslatio  pi*fupponat  duas  perfonas 
vnam  a  qua,&altcrara  m  quaro  fiat.  ita  fit  vt  m  hac  mortis  caufa  donatio- 
ne  intcruenerit  quidem  traditio,  fed  adeo  inutilitcr,  vt  non  maiotem  cffe- 
£cum  per  fe  habcre  pofllt  ad  dominium  transfcrcndum  qnam  ii  nul/a  pror- 
fus  incerueniflet.  Ob  cam  nimirum  caulam  legis  potcftas  ncceirana  eil 
perindc  ac  m  Icgato,iedcum  hac  tamen  diflferentia,  quod  m  Icgato  nccef- 
ianaeft  iex  vt  dorninium  rei  lcgatat  transferatur  in  donatanum  flne  ad- 
prehenfione  vlla  poflcfllonis.  ln  donatione  vero  caufa  mortis  non  vt  arqu£ 
ttaiuferatur  ipfo  lurc  ,  ac  citta  vliam  traditionem  »  fed  vc  domjmuni 
^  OOO  j 
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quod  per  traditionem  a  donatorc.faclam  i.ransfeni  non  yotuit.ncqw 
tcmpoic  iplius  tr.iditioms,quia  donator  non  yoluit  cum  poilet,  ncque  poft 
moitem  donatoris  quod  voluerat  donator,  quia  vcllcnonpotuic,tamen 
lincvlla  noua  ciadicione  cransferatur  ex  legis  quidcm  poteilate ,  fed  ca- 
mcn  cransfcieudi  huiufmodi  dominij  occaiioncm  captantis  ex  eacradi- 
cionequ.vpritis  fa&a  fucrac  quamuis  inutiliter,quaiifacilius  fueritmedije 
iuniptudcntiar  qua?  hoc  iusproculdtibio,  mduxit ,  legis  duodqcim  tabula- 
rum  qux  dc  donationibus  caufa  mortis  nihil  dixciat ,  autoritatem  accom- 
modatc  ad  validandam  traditionem  alioquin  jnutilem  iungendaque  iii- 
ilantia  traditionis  &  tranflationis  dominij  qua?  mors  intermedia  iunqi 
prohibebat,  quam  fupplcietraditionem  in  tocumfi  nulla  pcnitus  prarcct- 
liifet.  Denique  dicodominiumhoccafutransrerri  quidcm  in  donatarium 
pcr  legem  ,  non^per  traditionem ,  fed  tamen  pcr  legcm  propter  traditio- 
ncm ,  aut  ii  mauis  non  quidem  ex  traditione ,  fed  tamen  non  fmc  tradi- 
tione.  Hiccrgo  fcnfuseit  d.  1. 1.&2,  D.  depublicin  rcmaction.  Si  quis 
alienam  rem  mortis  caufa  donaucrit  &  tiadidcric,  &ante  complccaraa 
donatario  vfucapioncm  alius  nulloiuic  pofleftionem  inuaferit,  dandam 
donacario  Publicianam ,  pcrinde  atquedanda  cflet  Ji  ea  res  ipli  Jegata  faif- 
fet,quia quamnis rcs illa dona^a caufa  mortis donatario acquii  iper tndi- 
tionem  nonpotuiflet,neiiin  tradentisdonatons  dominio  fuiflcc,Publi- 
ciana  autem  a&io  licutidatur  eocolore  quali  iam  a&orvfucepcrit  quodre 
vera  non  vfucepitiita  non  alij  dari  debeat  quam  qui  pcr  traditionem  fa&us 
fuiilet  dominus,ii  dominium  is  qui  rem tradidit»  habuiflet.  Eodem  camen 
iure  cenfetur  donatatius  caufa  mortis  cui  res  iic  tradita  eft  vc  domiruj 
tranflatio  collata  fueric  poft  morccm,quo  cenferetur  ii  dominium  per eam 
traditionem  translatum  fuiflet.proptcreaquod  ea  tradiciopocerac  iu fficcre 
ad  induccndam  poteftatcm  lcgis  vtexemplolcgati  mortuo  donatore  po£ 
fcc  donatarius  fieri  dominus  iine  vlla  nouatraditione  ii  donator  dominus. 
fuiiTet.  Cur  non  igitur  proderit  ad  Pubhcianam  quamuis  amiila  iitpoflef- 
/io  ante  impletam  viiicapioncm?llle  cafus  maiorem  haberet  dubitationem 
fi  poncres  ereptam  donatario  poifeflionem  vnio  donatore ,  ac  proinde  an- 
te  pcrfedam  mortiscaufa  donationem  qua*  non  priuspcrrcfTt.adici  poteft 
quum  mors  infcquacur  donatoris.l.  non  videtur.32.  D.de  m6rt.cauf  dona. 
Diificiliusenim  videretur  dari  Publiciar.am  ei  qui  ncc  dommium  iibi  ac- 
quircre  potuerit  pertraditioncmetiamiiadomino  fada  fuiflecnec  per 
legis  poteftacem  iinc  noua  traditione  quandiu  viueret  donator.  Scd  vc- 
rius  elt  hoc  quoque  cafu  Ptiblicianae  locum  efle,quoniam  vt  locus  iit  >  Cuf- 
ficit quqd  potuent  fcqui  vfucapio  ii  interpolata  non  fuiflet.  Nihil  iiqui- 
deni  aliud  requiritur  ex  patte  ac"toris ,  nili  vt  dicat  &  poflit  chccre  fe  vfu- 
cep:iH*,obidfoiumquodvfucapetepotuerit.  §.  namque  lnftit.de aclion. 
Atquiccrtum  eft  aliena quoquc  redonata  caufa  mortispbfle  donatarium 
vfucapcre  viuoctiam  donatorc,  idque  vel  in  propriam  fuam  vtilitater»,, 
fi  donatio  non  reuocabitur ,  vel  in  ipiius  donatoris  commodum  ii  dona- 
tionem  reuocare  volet,etiam  poft  complctam  vfucapionem.  1.  li  alienara* 
15. 1.  qui  alienam.tf.D.de  mort.eauf  donac.l.Arifto.i».§.penulc.  D.dedona. 
Ergo  tam  vino  quam  mortuodonatore  Publicianamhabere  debctfi  araife- 
t/t  polTefllonem ,  non  item  ii  nunquam  pofledorit.  in  quo  vno  hac  partc 
diftcrt  a  legatario,cui  daicmusPublidaiiametiamii  nunquampofledilfeUi. 
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modo  tcfiator .» quo  caufam  habcc  probccur  aliquando  polTediflc.  Et  ratio 
dinctenti*  cic  qu;a  Ci  res  iegaca  fu  nTetpropria  teftatous  haberet  icgata- 
rws  dnc&am  domimi  vindicationem  tametii  nunquam  iegatum  pofledif- 
fet.ninmum  li  ciTet  ci  Jcgatum  per  vindicationem  (lam  cnim  diximus  non 
■uti  icgatisper  vmdicationem  xquiparatas  fuiffe  mortis  caufa  donationes/ 
ciitn  cxalns  dominium  non  tranlirct  recca  via in  legatarium)  quia  &  pof- 
fellionem  lilam  quam  nondum  habcicc  vindicarccv  occupare  propria  au« 
concate  pofsct  h  velk  t  c:tra  metum  interdicci.Quod  iegatomm  ii  modo  ie^ 
gi  FaJcidix  iocus  non  ciTct,  &  prxtcrea  nihil  communc  habetproptietas 
cum poflcflione vulg.i.naturaiitcr^.j  nihil  comtnuneD. de  acquir. potT. 
lun&.l.cum  hercdcs  2j.eod.Si  verd  mortis  caufa  donata  fuufet  res  propria 
donatoris,  collataq;  dominn  tranflatio  in  id  tempus  quo  donator  deccflif- 
fetrtonalitcrvindicacioncmdire&am  habcrc  donatanus  pofset  quam  ii 
vel  adonatore  ipfo  vel  ab  ciusheredc  per  traditionem  ca«n  rem  accepiflet. 
.%lgituralienare  donataidemferuabimusin  vtili  vindicatione  quod  ferua- 
recut  fupiadido  cafu  ln  dirc&a, vt  eam  habeat  legatarius  cciamii  poflcflto- 
ncm  rci  lcgatx  nunquam  habuerit  nec proinde  vnquam  amifcnt ,  donata- 
nus  Vero  non  alitcr  quam  fi  cam  cv  habucrit  adeoque  per  traditionem  fibt 
fadam  a  donawre apliulue  btrede,& deindeamiferit:  Vt  &  dc  eo  fcriptum 
eftquiferuumquemnemodefcndebatex  caufa  uoxaii  duxit  Sc  in  bonis 
habcre  corpit,tcilicct  huic  quoquc  dari  PuMicianam  fi  amiferit  poGeflio- 
nem  l.item  u  feruum  6\cod.tit.De  PubJician.iunc^.U.^  vlc.DJi  ex  noxal. 
cauf.agat.quiadominiumbonitarium  ntniquam  acquintur  fme  poflefliol 

ne  I.iioncamiium26.fi.D.depign.a(a.I./ihnitaic.$.IulianusD.dedamn. 
mfect.vnde  &  pofseflio  drcitur  in  l.j.D.ii  vfusfV.petet.in  quo  diffcrt  a  qui- 
ritiarioquodplcrumqueacquirituripfoiure.&ime  poneflione  non  tan- 
tum  in  legatis  fed  &  m  alns  plerifque  caufis  vt  fcriptum  eft  in  Jege.j.D.  dc 
Publician.id  cltcfiotics  acquiriturvelperlcgem  velpcrceflTonem  in  iure 
vcl  peradiudicationcm.    Fuerunt  cnim  ilii  modi  acquirendi  dominii  iu- 
re    Quintium,  non  minus  quam  ttaditio,mancipatio,  &  vfucapio  vt  Vl- 
pianus  refert  cit.ij.de  acquiht.rer.ad  quod  alludic,fane'  idcm  V  Jpianus  in 
dAA.millisvcibiscumfatis  rnulrjcfintwrts  pjr.es  inquibus  dorninmm  quis 
trancfceretur, n  1  m i ru ! n  prartcr  traditionem  &  vfucapionem  \  dequibus  iam 
dixeratiniisprarcedentibus  Sed cur  tradtttorris  duntaxat  &  vfucaptomt  fc- 
€U  memumem?  Vbi  tamen  quod  additum  cft  &  vfitcapionis  non  dubito  quin 
fiturepticium  c.vglofsemate  imperiti.inteipretis,  non  animaduertentis » 
quodlicettraditiocv  vujcapioduomodi  iiatiSc  ciufdcm  poceltatis  ad  ac- 
cjuirendumdominium  quiritiaiium,  alia  tamen  racione  fecic  prxtor men- 
tioncm  craditioms,a!ia  vcr6  vfucapionis.    Traditionis  enim  Heri  mei> 
tionemopottuitadcxpnmcndum  eum  modum  acquircndi  dominii  pcc 
quempotueritdominiumtransfcrriinadlotem  fia  vcro  domino  cauUirj 
habuiAct,vfucapionis  vcro  c  contrario  ad  eam  exciudcndam ,  &  vcibis  c- 
di&i  ncgatiue  conceptis  nondurn  vfncaptum:  quia  hcet  Publiciana  dc- 
tur  eocoiorequa/i  vlucapio  iam  implcca  iic  (quoniam  alioqui  non  pofT 
fec  amplius  lmplcn  quac  femel  intcrpellata  ftiifiec ,  cum  vfacapio 
non  tanttim  poAellioncm  rcquirat  fed  perpctuam  quoque  pofselJic- 
nis  continuationcm  i .  z .  j .  L  linc  pofseilione  2f .  1 .  iufto  44  .  §  vltim. 
D.  dc  vfucapion.        Cod.  de  pratfctiptioiubus  longi  tempoiu* 
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neceflari&  tamcn  poncndum  eft  vfucapionem  reuera  nondum  jmpletam 
efle ,  &  mhilominus  necefianam  efle  vt  Publfciana  iocum  habcrcpofiit. 
Quandoquidem  il  a&or  vere  iam  etlet  dominus  liue  pcr  traditionem  a 
vero  domino ra£tam>itue per vfucapionemWiue  quo  aiio  inedo  luttum  do- 
ininiumacquiliuiflet,  isproculdubio  Publicianam  iiabere  nec  poiTec,nec 
deberet,  qujenondacur  niii  cx  arquitate  ncceffiuce.  Neceiiicas  porto 
nulla  dc.iuccurrendi  ei  qui  habctciuilcm  &dtre£tam  vmdjcatjoncm :  vt 
iam  Vlpianus  ipfe  explicauerac  in  d.l.i.§.i.reddita  exptefllm  cauia  cur  prav 
torinedi&o  vfucapionis  meminiflet ,  atque  ica  CciitHiRctMondumv/ucd- 
ftunu  Ex  quo  tanto  clarius  apparet  ,  non  mii  lneptiflimc  fubiici  potuiric 
ftatim  eandem  ipfam  quxflionem  >  rcpetique  mentionem  vfucapionisin 
illis  vcrbis ,  Cur  tradtitonis  duntaxat,  cr  vfucapionts  feccru  mennoncm.  Sed 
cV  ex  d.i.  a.  illud  notari  volumusquod  ad  eorum  quz  m  prarccdentibus  di- 
xirnus  confirmationem  valdc  percinct,  donationes  caufa  mortis  ctim  a  lu- 
rtconfultis  iimpiiciter  dicuntur,eas  intelligi  ex  quibus  dominium  poft 
donatori s  mortem  transferatur ,  non  eas  ex  quibus  ftatim  >  &  viuo  adhuc 
donatorc  Sic  enim  facta  donatione  caufa  mortis  vt  dominium  ftarnn 
transferretur  indonatarium  quamuis  reuocabihtcr,  non  cgcret  donata- 
fius  Publiciana>quihaberctdiiec>amvindic&tionem  interim,  ideft,quan- 
diu  reuocata  donatio  non  efliet,  quippequi  toto  eo  tempOreiam  verusef- 
fctdominus  etiam  iure  Quiritium.d.l.li  mortis.29.  IX  de  mort.  cauf.dona. 
qui  locus  meo  iudicio  probat  omnium  apcrtiilimti  vim&poteftatemdo- 
nationis  caufa  mortis  vtrouis  modo  riat,  Oc  quantopere  ij  errent  qui  dona- 
tiones  omnes  mortis  caufa  fa&as  licut  vnum  &  idem  nomen  haoent  >  ita 
vnocodemque  iure  cenfcri  volunt&  lndiftinc^provltimuvoiunutibw 
habcri. 

ERROR  DECIMVS. 

7>e  a&ione  <ftu  datur  donatori  cAufa  mortis  Pofl  reuotatam  donathnem 
ad  Lft  moms.ioJ^ui  mortis^o.  *D.de  tnortis caufdon.tf 

M.l. 

m 

D  eandem  verb  diftinclionem  donationum  caufa  mortisvtrS 
hoc  vel  illo  modo  fiant ,  funt  qui  putent  pcrtincre  auod  fubiici- 
tur  in  l.qui  mortis.30.eod.  tit.  cum  qtii  mortis  cauudonauitex 
pcenitentia,  vcl  condi  tuonem  habcre  vel  vtiiem  a&ionem.  Sed 
nonitaeft.  Habetenim  donatorvtramqueillam  adtionem  eotantumca- 
(u  quo  fic  donauerit  caufa  mortis  vt  dominium  in  donatarium  ftatim 
transferretur,  quia  non  poteft  habcre  vindicationem  diredtam  is  qui  do- 
minium  tranftulit,  fcd  unttimvel  condidtionem ,  cum  qua  porro  nun- 
qtiam  nijfi  contrafurem  concurrere  poteft  diredta  vindicatio.  SiC  itaque 
inftit. de  adt.l.vltnn.  D.  vfufru.quemad  caue.vel  vtilem  in  rem a&ionem> 
«uac  ciim  non  dctur  nifi  cx  atquitate  facile'  potcft  concurrerc  cumcon- 
«fcttione  >  vt  &  in  1.  1.  C.  de  donat.  quar  lub  mod.  vbi  fauor  donatoris  & 
fcrfida  ingratitudo  donatarij  alimcnta  promifla  donatori  fuo  dcncgan- 
tis  ius  illud  ab  Imperatoribus  cxtoriit.  At  ii  dominii  translatio  in  do- 
natione  caufa  mortiscollata  lic  poft  mortem  non  eftquod  vel  decondi- 
ciwnc  ttactetux  vel  dc  vljj  aclionc  jjijxju  cupa  hoc  cajfu  vindicatia 
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cirecu  non  vtihs  danda  effet  donatori  d.l.  11  mortis.x9.Quod  donatio  iic 
fattaeflet  vt  ftatim  quidem  dominus  fierct  donatarius,fed  rcdderet  dona- 
tonlivel  conuaicfccrct  vel  deprarliovel  peregrc  redirct  diccndum  cfc 
Oim  Vlpiano  indA.&monis  potfe  deftndt  mremcompeteredonttortfiejHtd  ko- 
Ttmtconrtftffet.  quod  haud  dubie*  ficaccipiendum  eft  vt  illa  in  rcm  a£tio  vti- 
lis  futura  lit  non  directa.Solus  enim  euentus  conditionis  fub  qua  conucn- 
tumfuciat  vtresdonataiamquealicnata  redderetur  non  poteft  facerevt 
dominium  ipfo  mre  ad  donatorem  recurrat  (in  hoc  enim  vulgo  erratur 
quod  fpcciale  in  donatione  efle  creditur  vt  dominium  cx  pa&o  vcl  acqui- 
ratur  vcl  recupcrctur.)  fcd  tantum  vt  recurrcre  debcat.  Quod  SU1*  omni- 
tnodo  riei i  oportet  nec  iuftam  vllam  caufam  poteft  habere  donatarius  non. 
reddend.r  rci  donat.r  expcdituseft  vt  fi&ione  quadam  brcuis  manus  ha- 
beatur  pro  tam  reddita  prarfertim  fauore  donatoris  &  conucntionisin  do- 
Dationeappoiitar>quacrcsdireclam  vindicationcm  inducerenon  poteft, 
veritatcm  cnim  rcdditi  dominij  earequireret ,  fed  vtilem  inducere  poteft» 
qux  hcbone  &  arquitate  contenta  eft  d.$. namque.Inltit.de  action.  Itaque 
cjuod  fcribitur  in  d.l.qui  mortis  30.  nonita  eft  accipiendum  quaiidonator 
vtilem  illamactioneminrem  debeat  habere  omni  cafu  ex  pccnitcntia 
qiiemadmodum  ncc  cx  pcenitentia  conditfionem  haberet  omni  cafu ,  fed 
vt  tam condi&ionem  *  quam  vt ilcm  in  rcm  aciionem  habeat  eo  cafu  quo 
dommium  fcmcl  fuerit  tranflatum  in  donatarium  licct  rcuocabiliter  fccu- 
taquc  fit  reuocatio  fiue  cx  pccnitentia  fiucexcafu,  nulla  retrotraditione 
adhuc  fccuta.Nam  mortis  cau/a  donatioetiam  dum  pendet  an  conualeice- 
repofllt  donator  reuocari  poteft  l.mortis  caufa.io*.D  cod.tit.de  mort.csu/f. 
donat.nimirum  cx  pcenitcntiaEx  cafu  vero ,  id  eft  cum  dcnator  conualuic 
ron  tam  dicitur  rcuocari  polfe  quam  reuocata  intelligi ,  qua  ex  reuocatio- 
nena/citur  condictio.l.fi  is  cui.;9.  D.eod.  I.vidcamus$&  $.  ldemqueeftD. 
devfur.  Nec  eo  minus  vtilis  vindicatio  quam  vtdiximus  nihil  prohibet 
concurrerecum  condi&ioneQuod  &  innuit  Vlpianus  in  d.  K.  li  mortis  Z9. 
D.dcmcuucaufdonat.inrJoftremisiIlisvcrbis4^W  fj»  datemrem  do- 
iw«ri.Sic  enim  lcgendum  cft  (non  quomodo  in  vulgari  editione  quam  fe- 
cutus  cft  AccuvCdnhttet  pro  dabu  f>  addito  vcrbo  competere  cum  interroga- 
tionc,quoi  um  omnium  nihil  cft  in  Pande&.Florentir.u)&  iic  intelligendu 
acfi  lcriptu  etTeterutmin'  rem  vt  fitarticulus  llle  &  implicatiuus,implicet- 
que  condidionem  de  qua  dubitari  non  poterat  quin  competeret  reuocata 
donationeexquadominium  tranflatum  fuiflet  l.Senatus  $j.$.ergoqui  mor 
tltliUudj  §.i.d.].fiis  cuieod.l.non  omnisio.  D.de  reh-cred.  d.HS.j.idem- 
que  de  vfur.  Sed  de  actione  in  Vem  duntaxat  dubitabatur  quam  habere 
prcter  condi&ioncm  mtereft  fane1  donatoi  is,cilm  dici  foleat  pJus  eflc  cati- 
tionis  in  rcm  qtiam  n.  perfonam  vulg.l  plus  cautionis  *rderegul.iur.Con- 
di&io  enim  ncquc  in  proprietatem  ncquc  in  pofTcflioncmrei  dirigitur,/ed 
in  perfonam  donatari)  vt  dominium  quod  ex  donatione  caufa  mortis  ac/- 
quifluit,donatorireftituatur,qu.Tnaturaeftomniumcondictionumquate- 
noseonomine  non  actiones  omnesin  perfonamvt  in§.appcllamus#fed 
«*s  folas  que,  ad  rcpetitionem  dantur,fignificamus:de  quibus  lib.  U.Pand*. 
trarum.  Et  ob  id  cum  Vlpianus  dat  in  rem  a&ionem  id  eft  vmdicarione» 
vtilem  donatori ,  non  idciico  denegatci  condi&ionem  quamois  noneat» 
dem  tatione  vttaqucdetur.  Nam  cond  iftioncui  tUud  inducit  quod  doxn*- 
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n  itim  tranflatum  fujt  in  donatarium,quod  idco  repcti  potcft:  Vtilemveto 
a&ioncm  illaiatio  fuadet  quodarquum  litdominium  quodre  verafuit 
tranflatum ,  kaberi  non  quidem  pio  non  ttanslato,fcd  proiamreddito,  u 
&  ind.I.i.C.dedona.quarfub  modo.vbi  tamen  mamfdtiflimum  eittotam 
iliam  intcrprctktioncmi^^^ilwww  fita  dommiutn prtfltnum  ttkirefhtM- 
/wquam  &  m  q'iibufdam  codicibusdectTe  nonnulli  ceftancur  ui  cextum 
inepltifecx  glofsemace  impericialicuius  incetprecis  ncfciencis  differen- 
tiam  qua?  clt  mtcr  vindicattonem  iiaediiecla  ii  :evcilis  lllauc,  ^  condi- 
dhonem  Nain  qui  vindicat  dicit  rem  eiVe  fuam.oYdominium  iam  eflefuu, 
ideoquc  rtdicuicpeteret  vt  libi  rcftitucretur  quod  diceretiam  fehabcre. 
Qui  vero  cotidicit  licet  agat  io  perfonam,ih-hoc  tamen  agit  vt  dominium 
quod  fatetur  fe non  habeie iibi  rcftituatur,  intendcns  aduerfarium dareii- 
bi  aut  pottus  reddere  oportere  qua*  derinicio  eft  pei  fonaltum  adtfotium.  j. 
I. lnliit.de  a&ton.  Ex  ratione  mrisdonat^ri  qui  dominium  femel  cranilu- 
lic  condictio  fola  competic  non  eciam  vindicacio ,  quod  iigntricant  verba 
illa  d -l.i.  nonfolum  ctndiZlio  quidcm  tibt  tttre procedit.   At  ex  arquiutc.datur 
etiatn  vcilis  vmdicatioquaiidominij  quat  nulhs  iuris  regulis  couitriciaeil» 
nec  tam  ex  pa&i  poteftate  quam  exlmperatorum  voluntate  indu&aruitad 
potTeflionem  repctendam.Dertiquc  condidfcio  repetitio  domim}  ctt,vtnm- 
catio  autdrft  rcpctitio pofleflionis  propter  [ias  domimj.  Vt  vcropcr  vtnci- 
cationem  liue  duedtam  iiue  vtilem  dominij  reftitutio  petatur ,  alienius  eft 
a  iuris  ratione  quam  vt  admitci  vnquampolIit.Niliconfugiasad  illaraAc- 
curiij  difttn&ionem  dedominiodiredto  &Vtili  quam  planc  conuentitiam 
eflc  alibi  oftendcmus.Vude  &  eo  caiu  quo  tam  condic-tio  qu.im vtihs»in* 
dicatio  datur>non  cft  putandam  ixc  rtramque  concurret  e  vt  vttaquciimul 
poflicexerceti  ciim  fmt  iliar  non  modo  diuerfc  incer  fe,  fed  euam  cofttr*,- 
iiar.fedvt  poflit  donator  eligere  vtra  experiri  malic ,  vnairi  tarneneligciw» 
aliam  confumat,vt  dc  vanis  lllis  ac"tionibus  quar  legatano  pro  legato  com* 
pctunt,fcriprum  eft  inl.cumfiliusyo*  $.variisde  legat.z.  Necfancvliaef- 
fet  vtilius  vtilis  vindicationis  ti  pei  cam  dominij  leftitutio  petctctur  cdra 
.  idipfum  lit  quod  peti  poteft  &  debct  per  condi&tonem.  In  quo  idem  illc 
inteipres  cui  fupradictatn  adnotacionem  tribuimus  errafle  rurfum  vide- 
tur»  &  condidtionis  nomcn  in  ea  lcge  fumplifle  pro  adtione  illa  in  perfona 
quarfoletdariexcontra&ibus  mnominatis  ad  hbcvtfiat  quod  conucmt 
qua?  praefcriptis  verbts  a<Stioappellatur,de  qua  in  l.rebus  6.6c  i.vitim.C  d* 
rer.pctm.it.l.legem  o.l.cum  res  zi.C.  de  donat.  vt  illa  etiam  incerpieutio 
dcmonlltat  ideiltnperfbt.imaflioqux  mihinonminus  cftiuipe&a  quara 
fuperionlicctlonge*  toleiabilior  iit,lcV:minusabfurdarutura  iit  priorem 
illam  deleas quam  nos  dclemus.  Alioqui  abfutdam  iilam  facict  quod noii 
dcaLtione  inpcrfonam  qua*  dominij  repetitio  iit.lex  intelligendacritjfcd 
dea&ioneprxicrtptisverbis  vtditTerat  ha*c  a&io  in  pcrfbnarn  abvciltu1 
rem  actione,  quod  tamcnalicnum  fanc  efleta  lenfu  Imperatorum  qui*- 
dtionem  illam  pcrfonalem  non  aliam  proculdubiointeUigunt  vno  lltono* 
mine eondtHunts  quam  qu*  plunbus  verbis  condtduu aUtonts perfecuno  di- 
citur  in  I.  $.  cod.  ttt.  id  cft  per  quam  perfequitur  quis  domini)  relbtuuo- 
«etn.Interpretis  vcrb  &  audaciam  &  infcitiam  -dctegunt  ctiam  illa  verU 
in  hoccafunimis  mfulse  itet  repetitatollcndar  vtcredibilceft  eiusdubtu- 
tiojiis  grauaquo:  intcr  veteres  glofsacorcs  magna  fuit}  an  ea  lcx  qua  part» 
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dat  vindicationcm  vtiiem  donatori  coarc"tanda  ctTet  ad  eum  cafum  propter 
faiorem  al:rnentorum,w  puut  Accurf  ancxtendendaadomnesahos  ca- 
•fus  115  qcilmshdosdonaton  data  fallcretur,  quod  certe> durius  effet.  Nos 
huius  legi?  rmendationcm  rn  aiium  locum  diftcrre  voIebamus,fed  non  pp- 
tuimu<,a\m  ad  ea qu.e in  p\ecc  J.ntibuj  iam  diximus  dc  a&ione  donatori 
poft  rcuocatam  donationem  danda  maxime  pprtinerct.  Prar/ertim  quoti 
mihi  nuoer  mdicata  eft  aRcnatofjliomeoqui  licctvixdum  luftinianeus, 
lam  tamcnex  mcdidicitvmdicationis  vcterem  fownulam  ,quar  illafuit, 
Hanc rem  e v  ture  Qjtmtum  meam efie  ato  non  pati  vt  poflit  quis  credere  vin- 
dicationem  Ituedireclam  liue  vLilem  ad  hoc  dari  vt  dominiumreftituattu; 
afton,licet  BaldusAccurlium  fccutus  hincfumendaputet  definitioncm  v- 
tilis  vindicationis  vt  iit  iila  a&io  quadominium  prhtinum  id  cit  <J  ii  cctum, 
inqitit,rcllituatur  vindicanti.Quim  parum  vero  intetprctes  noftri.viderint 
iniupcriorumctiamlegum  interpretatione  videbit  facile>  quifquis  Ac- 
curil j  glofsas  Sc  aliorum  Commcntauos  Iegct.    Nos  ad  aliam  dccadem 
pcrgamus. 


^NTONII  FABRI  L  C.  SEBVSIANI 

DE  ERRORIBVS  PR AGM ATICOR VM 
Et  Interpretvm  Ivris. 
DecasXLV. 

E  R  R  O  R  I. 

De  donatione  caufa  mertu  ftcfacla  vt  mtllo  cafu  reuocetur  Adl.  vbi  i/a  do~ 
natur}  "J.D.de  mort.cauf.donat. 

sjfl  Reditvr  vulgo,Donationescaufamortisineopoti/2Imum 
(gj  differre  a  donationibus  inter  viuos  &  adfinitatem  maximam 
habeie  cum  vltimis  voluntatibus,  quod  funt  reuocabilcs  ad 
nutum  donatoris,fl  forte4  pccniteat  eum  Iirjciahcatis.  Eft  e- 
nim  hocpropriumcuiushbet  vltimx  voluntatis  vtpccnitcn- 
tiam  recipiacScfit  ambulatoiia  vfque  ad  fupremum  vitar  exicum  I.cum  hic 
flatus  pcenitentiam  D.de  donat.int.vir.&vxor.l.4.D.de  adim.Iegat.3c 
contrario  proprium  donationis interviuosvtfit  irrcuocabilis  l.ctlm  pro- 
fitcans  4-&  fcq.&  tbt.tit.C.de  reuoodonat.  In  eamque  rem  allegari  iolet 
quod  luliantis  fcribit  in  l.mortis  caufa  donatioitf.D.  de  mort.cauf  donat. 
mortiscauiadonationfictiamdumpendetanconualefcetc  donator  pof- 
Ct,reuocari  polTI-.Itcmque  quod  Marcian.in  l.vbi  ita  donatur  zy.eod.  tit.  v- 
bi  itadonatur  mortis  caufa  vt  nullocafu  rcuocetur,  donandi  caufammor- 
tem  elTc  magfs  quam  mortis  caufa  donationem,&  idcoperinde  haberi  de- 
bere atcn alia quamlibct  inter  viuos  donationem,  adeb  vt  nec  Falcidia  lo- 
cum  habcat,quah"  in  mortis  caufa  donauone.Ncquc  vcro  defunc  cx  inter- 
pretibus  noftrisquiputent  donationem  caufamortis  etiam  qujpfjc  fa&a 
£t,vcnullo  cafu  reuocctur,  nihilominus  reuocahijcm  manere  ob  hoc 
lpfum  quod  mortis  caufa  donatio  fit  quafi  promifBo  iJla  Dc'  ma 
twocaado  Hc  accipieoda  fit  Rebus  Jkfiant^us  id  eit ,  NiU  donatorena 
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pcenitueritarg  I.quodSciuius  8  D.de  condicYcauf.dat.!.  qujcro  c+ /  intet 
locatorem  D. locat.Ita  enim  Bald.adl.cum  quis  u  D.de  condidfc.  caufdtt, 
&c  Decmsconfil.^.  num.4.Alncontra  >  voluntdefinerciilam  cfle  doi% 
tionem  caufa  mortis,&  tianlirc  in  donationem  mter  viuos  poteftate  pach 
pei  quod  fa&a  iit  uieuocabilis,  quam  eile  magis  communcm  fcntcntiam 
conltat  cx  Iulio  Claro  in  $  donatio  qu<eft.4.0mnes  raoti  in  has  fcntentns 
quamuis  contrariasex  vnailla  eademque  ucionequbd  non  poffit  eflc  do- 
natio  caufa  moitis  nm  qua:  fit  reuocabilisad  nutum  &  voluntatem  donato- 
ns.bunt  &tertii  quidiitinguant  vtrumpromifliononreuocandiadie&aiit 
fubitantiar.vt  loquuntur  donationis,  an  ver6  cxecuttoni  vt  priore  cafu  iir 
tcr  viuos  dicatur,pofteriorc  vcro  caufa  mortis  quia  daufular  cxecutioni 
adiectenoufoicantmutarefpeciem  conuentionis  Clcm.i.  De  prxberxi. 
Quam  veluti mediam fententiam  iequiturCouari. in  a.pait.rubric.  De  te- 
ftain.num  ij.verf.pnma  conclufio.ego  non  mficior  efle  hoc  ex  natura  do- 
nationiscaufamottisvt  lit  rcuocabiiis  ad  nutum&  arbitrium  donatoris 
etiamfiniruldeeonominatimdi&umfit,quia  tacitam  habet  illam  con- 
ditionem  Siincadcm  volunutedonatorperfeueraucritl.  mortis  caufau. 
D.de  manumiinin  illis  verbis  durante  fctlket  propter  mortis  CAnf*  tacui  c$n- 
dtctonem  voluntate  msnHmt/fom.Qax  etiam  (ententia  eft.  d.l.  mortis  caufa 
l6.1.qui  monisjo.D.dcmortcauf.donat  Scd  tamen  dico  nihil  obllare^uo- 
minus  donet  quis  caufa  mortis  iu  vt  donationcm  cx  pceiutentia  rcuocarc 
nonpoflit,iiijiodoaliquis'cafuslitin  quomaneat  rcuocabilis  donatie.ld 
enim  eft  quod  Paulus  aitinl.Senatus$f.$.mortis  caufa  cod.in  vcrf.  ?<am& 
fic,Pofl!e  nc  donaricauia  mortis  vt  omni  modoex  ea  valetudiue  donatore 
mortuo  res  non  rcddarur,Et  rurfum  ita  vt  rcddatur  ctiamii  prior  ex  eadem 
valetudine  deceflerit,  fi  tamcn  mutata  voluntatc  reftitui  li&i  voluent.In 
primonamquccafudiciio  illaowwiwi^niiiilaliud  iigniricat  nifi  hocip- 
ium  quod  volumus  etuunfi dontuor  mutauent  volumtttm  vt  ex  fequentis  ca- 
fusantithcfiapparet:Necadhunc  cafum  peitincnt  fupradidka?  lcgcs  quai 
dicunt  doiiationem  caufa  mortis  ex  fola  pcenitentia  reuocari  polte.  Tunc 
enim  id  obtinet  cum  non  exprcflim  actum  cft  vrpo/fit  expcenitentia  rcuo- 
cari:quain  fpecielicet  conuencritvtinquem  alium  cxprciTum  cafum 
pofllt  reuocari  ,puta  fidonator  conualucritaut  fi  doaatanus  antc  donato- 
remdeceflent  ,  tamen  tllcetiam  cafuspro  expreiTo  habetur  &  ilia  condi- 
tio  l.in  eadcm  voluntate  donator  perfcuerabit.   Que mad mod u m  &  ciuit 
conuenit ,  vt  reuocctur  donatio  fada  mortis  caufa  pcr  aegrotum  donato- 
rem  fi  donator  mutabtt  voluntatcm ,  ea  rcs  non  cxcludit ,  quin  etiam  ipfo 
iurcpcr  donatoris  conualefcentiam  folam  rcuocetur.    Nilt  expreflim 
conuenerit  vt  non  aliter  reddatur  quod  donatum  cft  quam  fi  donator  mu- 
taucritvoluntatem  quodemumcafu  fola  mutatio  valctudinis  non  reuo- 
cabit  donationem  nili  concurrat etiam  mutatio  voluntatis.d.$»mortis  cau- 
fa.    Deniqiie  hoc  fohlm  quod  dicimus  mortis  caufa  fa&am  efle  donatio- 
ncm,camvimhibetttnulloetiamaiiopa&o  exprcflb,dum  nc  quid  in 
contrariuracxprefiima<5tumik,rcuocaripofntadeoque  rcuocata  uitclii- 
gaturdonatio  iiuedonator  mutauerit  voluntatem  quianon  donando  nifi 
cauia  mortis  videtur  voluifse  flbi  ialuam  efse  quandiu  vir<ercf  rcuocandx 
donationis  f  acultatem  fiue  donatarius  prior  dccef%erit>'quoniam  qui  mor- 
tifcaufaibnat^iicutmauultfchaiicrc  quam  donauxiuin«iu  &  heredem 
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luummauulc  haberequam  heredem  donatarij ,  licec  donatarium  ipfum 
tnalic  habere  quam  heredem  fuura  :  iiue  denique  donacor  conualueric, 
nempe  cum  donauic  non  immmence  periculo  commocus :  fed  infirma?  va- 
ktudiniscaufa.Nam  fi  non  infirma  valctudo  fuic,fed  duntaxicpericulum 
propinqua:  mortis vel  ab  holtc  vel  a  prxdonibusvcl  ab  ineunda  naujgatio- 
nevtinI.;<&4.cod.tit.noneuc  quoddc  donacoris  conualefcentia  cra&e- 
cur,  fcd  fufficiet  donatorem  quoquomodoliberacum  elTe  ab  eo  penculo 
quoddederat  caufam  donaciom  vtipfo  iurc  donatio  reuocaca  exiilime- 
tur.ffimottis  i9.d.l.fenacus}5.$.ergo  qui  mortis  codem.  Nec  ii  ante  fi- 
nicum  periculum  incidat  in  morbum  donacor  &  conualefcac ,  idcirco 
reuocaca  videbitur  donatio  quae  fa&afueracnoninfirrrue  valecudmis,  fed 
mortis  caufa.    QuNd  ii  nequc  valccudmis  neque  pcriculi  alicuiusme- 
tu,  fediola  mortis  cogicacionecx  humanxfortis  memotia  quis  dona- 
uerit.duo  cancumcafuserunc  lnquibus  poflic  teuocari  vel  pro  reuocata 
ipfo  iurehabcri  donacio,  Scilicec  ii  voluntatem donacor  mucaueric ,  vel 
donacanus  ance  donacorem  decefleric.    Tertius  enim  nullus  cafus  effe 
poceit.niii  fortaflis  illcquo  vellet  donacor  abiicerc  mortis  cogicationcm» 
quafola  tnotusdonauit,  quod  camen  nec  facere  eumvcllc  crcdibile  cft, 
nccItvclletattamenpolfec,quiii  hoc  ipfoinfanum  fe  demonftiarec,  ac  ca- 
Jem  vc  non  magis  ci  pcrmjctendum  eifcc  faccam  fana  mence  donacionem 
rcuocare,  quam  facere  nunc  primum  donacionem  ii  nullamdum  fcciflet. 
Quid enira  ftultius  &  infanius ,  quam  morcis cogicacionem  non  folum  rc 
ipiaabiiccre ,  quod  fcre  omnes  quidem  facimus,  fed  mconiiderace'  magis 
quamdeliberatc.verumeciamabucerCvlcro  velle?  Sed&  lic  donaripo- 
tclc,inquic  Paulus,in  d.l. fenacus,vc  nonaliter  reddacur ,  quam  fi  prior  ille 
quiaccepitdeccfleric.  Quopacto  facla  donatione  licct  hoc  ctiam  addito 
mortit  c.tafi  non  eric-  camen  m  poceftace  donacoris  vt  reuocet  donacionem 
ex  fola  pc£n)tentia,Nec  li  ruilusiungasconualefceiiciam  >  &  addasfactam 
donacionem  ab  eo  qui  valecudine  infirma  decinebacur.  Id  emm  facic  vis 
pa&i  in  donatione  appoliti  per  donatorcmi  qui  eam  libi  legem  dicram  yo- 
Iuic.vcinuiloaliomodoquam  eo  qui  iic  exprcflus  eil,vtcajten  omnesex- 
preflim  fuerint  excluli,  donationcm  rcuocari  poife  voluit  >  &  ad  retinen- 
dam  vimacnacuram  donationumcaufamortis,fufficitqu6da]iquo  cafu 
maneac  reuocabilis  donatio,  etiam  fecundum  cosqui  ad  fubftanciam  hu- 
iufmodi  donationum  perdnere  pucant  vtiint  reuocabiles.  Vtenimnon 
Cit  donatio  inter  viuos,facis  cft  quod  fa&a  fit  ccrta  lege  non  abfolute  l.Seia 
4i.$.vlt.D.eod.id  eft  quod  cddicionem&  legem  aliquam  habeat  fiue  red- 
hibendi  iiue rctincndi  iiue  tacitam  liue  cxprcflam ,  pcr  quam  fiat  vt  dona- 
tio  rcuocctur,  ipfo  etiam  donatario  inuito.   Hoc  enim  addendum  eft  nc 
confundamusdonacioncscaufa  morciscum  donacionibus  inter  viuosfa- 
£tis  ob  caufam,quarfcilicct  certa  quidem  lcge  fiunt ,  fed  ea  quam  implerc 
poilit  donacarius  iuuico  donatoreii  velit»nonquam  poflic  inuico  donaca- 
rioextinguercdonacor  volens.l.x.  &  $.  l.di&am  8.iun&.  1.  penultim.  &  vl- 
tirn,Cde  condicl.ob  cauf.Ec  vt  dicam  breuius,aliud  eft  donarc  ob  caufam, 
quod  fit  pcr  donacioncm  inter  viuos  non  raortjs  caufa:  aliud  ver5  donare 
in  cafum  aut  in  cafu  vtloquitur  Papinian.  licet  tradans*de  fubfticucione 
non de  donatipnc  in l.Iuiianus  zo*.  D  ii  quis  orrufs.  cauf.ccftarn.  Docatto 
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catifa  motlisnon  obcanfim  ficfed  in  cafum,&  ita  tamen  vtnontam  fub 
£ond;cione  hat,  quim  fub  condicionc  rcuocetur.  Non  enim  qtu  mortis 
caufa  dor.n.fuo  ca  ondicione  donac  ii  moriecur,  fed  pnre"  donac ,  hoc  ta- 
tnen  libi  rccenco,vt  ante  mortcm  fuam  poflit  li  volct,eam  reuocare,  autm 
qncmalium  cafuuiex  its  quos  dixitnus,  temdonatam  redhibere.  Atvj- 
deamus  nc  liiud  uiam  dici  poflit  donationem  caufa  mortis  Jta  rieti  pofle 
vcnon  folum  ad  nntumcv  arbitnum  donatoris  reuocan  non  poflit ,  fed 
neque  in  alium  calum.Hoc  enim  apertiilimc  fcnbitPauius  m  d  1.  fenatus. 
§.mortis  caufa  ni  fin  poit  lulianum  m  l.fi  ahenam  Ifin  rin.  eodem  tic  Sic 
quoque  poife  donari  mortis caufa  vt  nullo  cafulit  repet:tio.  Nam  qucxl 
vtroque  loco  additui  td  c/i ne  fi conualuerit  tjntde n  dmat.r  pnrcet  id  quod 
fufpcdtimell,  facilque  probabile  itTeplilfee^glofsa  incerprccis  idipfum 
cxiitimantis,  quod  vulgo  crten  ornncs  uiterpreccs  fentiunt ,  nonpoffc 
inortiscaufadjiutionemiicfieri  vt  nallo  caiu reuocctur  (alioqtiin  diffi- 
cilecllcredcrcayos  hneconfultosad  eanUcm  fententiam  eandem  mter- 
prctationcm  nlJem  verbis  adhibicuros  fu.ille ,  manumque  intcrpretisdc- 
tcgitadK.ctioillaii<?ictmque  duterlitas  lecttonis  quaralia  &alia  eltm 
d.lli  alicnam  m  rin.)nolln  opinioni  non  aduerfatur.  nec  poflis  ex  eo  in- 
reric  lcgis  fentencia  eam  ctfe  vt  donatio  caufamortis  lic  fieri  poflit  ne vllo 
mpdo  reuocctur  ob  conualcfcenciam ,  quali  cxcipiatur  quod  aliiscalibus 
reuocari  poflic.Scnfus  cnim  elteamdunacionem  caufajnortis,quam  pritjs 
dixcratpclfc  ica  fieri  vc  non  reuocecur  nili  m  eum  duntaxac  cafum  quo 
donatorconualcfccret.poile  iic  etiam  ficri  vt  nullo  penitus  cafu  repetitio 
iic,id  cll  nequidem  li  contialueiit  donator.  Quod  ipfum  quid  almd  eil, 
quam  abfoiute  nullo  cafu  clfe  repetitionem  i  Nam  quod  vno  tanciim  cafu 
repeci  poflccid  ii  ne  llio  quidem  cafu  repeci  poflic ,  nullo  ccrce  cafu  poccft. 
Quare  nec  abi  inccrprccesfacisfaciunc  in  ilta  interprecatione,  ied  candem 
eb confugiunt  vt dicant  donationem  hanc caufa  moi tis  quar  iic  fiat  vc  nui- 
lo  cafu  rcuocetttr,non  mottis  caufa  donationetn  cfle  fed  inter  viuos.  Vt- 
potequxperadieclionem  iliam  vicieturnon  vt  nuliomodo  valeat  fed  vt 
cranfeat  in  aliud  nomcn.  aliumquecontraccum.  Ex  d  i.vbi  ita  donacur  tj* 
cod.ciCtvbi  hoc  jpfum  apcrciflime  i  Marciano  fcribi  pucant,  non  aliam  eo- 
rum  locojum  alioqui  pugnancium  conciliandorum  rationem  mucnicn- 
tes.  At  li  hoc  lta  elt  plane  non  video  quo  fenfu  aut  qua  racione  luiianus 
&Paulusfuptadictislocisfcnbanc  pofle  licdonarimorcis  caufa  vc  nullo 
cafu  repeticio  iic.  An  non  enim  petinde  ell  acli  quis  diccret  licpoile  do- 
nari  caufa  mortis  vt  interviuos  lit  donatio  .?<^uid  vero  poflec  dtci  abiur- 
dius  ?  Niii  fortc  tandem  e6  decidere  volumus ,  vt  nihil  interelie  puccmus» 
an  inter  viuos  donatio  iit  an  caufa  mortis,  quod  tamen  cnn  diceret  nullurn 
quaMtioni  locum  rclinquerecqux  fupponic  diucrfametle  donationem  in- 
ter  vtuos  a  donationccaufa  mortis,de  quo  nec  vnquam  quisduSicauic,  d.J. 
Senacus  3?.§.i.&  2.d.l.Seia4i.§.vlcim.D.de  mort.  cauf.dor.ac.  Deinde  quid 
iidonaciocaufamorcisiicfadcalicquomodo  fieri  poteritvt  plurimum  fcv 
lent  huius  generis  donationcs,  vtdommium  non  nilipolt  donacons  raor- 
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olmdorninij  cranflacio  nullafiaca  donarf»rc  vitto :  fed  iiiidjccmpuscolia- 
talicquodor.acor  nullaserit  amp!  .  >c\:  comlquentcr  nec  dominusf  An 
non  neceifaria  cit  hoc  cafu  potclta  Icgis  per  qnam  dominium  a  donatore 
iamdefunctotranfeat  indonatanum?Uafanc  ut.   Nam&  indevc  frpiu* 
monuirnus  fluxic  ius  vltimarum  voluntatum  &  neceflicis  eatum  Je- 
geduodecimtabnlarum  conrhmandariim.    Itemqueius  lllud  arquiparan- 
dx donationis  caufa  mortis  cum  lcgato  vt ad  mftar  legacorum  donationes 
caufamoitis  capiantur  l.Marcellusi5-  l.etii  debitor.  17. 1.  illud  $7.  D.  eod. 
LvItiin.C.eod.quiafcilicetalioquinonvalerentca*  quarum  effedus  col- 
latus  eflet  polt  mortem  nouufque,  heredis  confenfus ,  neceflanus  eflec 
quippecui  ftacim  Sc  ipfo  iureacquifitum  tinlfec  rei  donata?  dominium 
poit  tnortem  donatons  >  vt  fuperiore Decade difputauimus  ex  l.Ci  cgo  9.  §. 
fi rcs  D.dc  lur-dot.  Ec camen  non  eo  miniis  verum  ellec ,  lic  fadam  dona- 
tiotiem  elle  irreuocabilem.  Quidenim  vctatdonatoremcamhbi  legcm 
dicerc  vt  donationem  a  fe  caufa  mortis  fattam  reuocare  non  poflit  pcrin- 
deciltn  eius  effectum  oontulit  poft  mortem  fuarn ,  atque  li  iam  inde  ab  i- 
DJttodominium  tranftuliflec  ln  donatarium  fub  condicione  redhibendi? 
Atqui  non  eib  in  eius  poteftate  vt  rei  fua*  dommium  non  nili  poitmortem 
luam  cransferac,&  eo  tcmporc  quo  nihil  lit  ille habicurus ,  quod  transfer- 
repoflic  Ade6  vc  ii  dicerec  fe  donare  incer  viuos  cantiim,  non  cciam  caufa 
mortis  (ed  ea  camen  lege  vc  non  niii  Ce  mottuo  tramferacur  dominium  in 
donatarium  non  eifet  donatio  valitura  quemadmodum  fcquenti  capite  di- 
eemus.  Cur  creo  aut  quomodo  lllud  admitti  volumus , vt  donatio  caufa 
niortis  cuiusefteituscoilatus  /icpoftmoiccm  donatons  obidfolitm  fiac 
donacio  inCer  viuos  repugnantibusverbis  donationis&  confequenter  m- 
uitocciamdonatore.quod  cam  donatorvolueiit  nullocafu  reuocari  poifer' 
Atrutfum  implicatcontradidtionem  vteadem  donatio  ftt  &  inter  viuos 
ficcaufa  morris  prxfercim  quam  donator  dixerit  fefacerc  caufa  mortis. 
Concludendura  igitur  cftdcfcndi  eamveliure  donationis  caufa  mortis 
vet  nuliomodo.Ncc  obloquicur  Marcianus  indi&.l.vbi  itadonatur,cuius 
folius  autoritate  contraria  fententia  niticur.  Non  enim  fic  loquicur  vc  nc- 
gechancdonacioncm  eflecaufamorcis,  vel  vtdicateflc  meram  donatio- 
neminter  viuos,fed  aicperindehabeti  eam  dcbereacque  aliam  quamlibet 
interviuosdonationem,Vt  intelligamus  non  efse  iftapugnantia.  Efsedo- 
nationcm  re  vera  caufa  mortis ,  &  tamen  pennde  haberi  ac  ii  inter  viuos 
factaefsec,  cjuod  ca  fcilicet  in  quibus  poteit  induere  nacuram  donauo^fc 
k$tt  viuos,cuius  fane*  proprium  illud  eft  vt  iit  irreuocabilis,  fcd  co  tameV^ 
cafu  quo  erfedum  fottita  iit  quod  ad  tranflationcm  dominij  iam  viuo  ad- 
Wdonatore.  ltaque  li  poncres  donacum  quidcm  efse  mottis  caufa,fed  ita 
vtdominium  in  donatanum  ftatim  transfcrretur,  &  praterea  hac  legc  ad- 
dica,vc  nul  lo  cafu  rcuocari  donatio  pof>ct,  faccrer  vtique  donatione  iftam 
futuram  inter  viuosomnimodo  &  m  totum,quianihilfupereft  quodmu- 
tuari  illa  debeat a  donacione  caufa  mot  tis,  &  habet  omnia  prorfus  iimilia 
cudonationeirncr  viuos.Ecquod  donatordixit  fedonarc  mortiscaufa  ni- 
hil  aliud  facere  poteft  ni/i  vt  nudo  vcrboru  fono  diffetat  ha?c  donatio  a  do- 
natjojie  intcr  viuos.Atq;hoc  donationf  genere,ii  quis  intclligcrct  Maicii. 
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Jn  d.I.vbi  ita  donatur,  fottafle  quidem  mmis  reftringerct  verba  illagent- 
ialia  Marciani.fed  tamen  eiusioci  fentcntiam  faceret  tanto  certiorcm.Sed 
nego  idemeflecthntranflatio  dominii  exdonatione  caufa  moitis  coil&ta 
cft  poft  mortem  donatoris  quia  ii  non  rennneret  donatiocaufa  tnortis  im- 
pediietur  ttanflatio  dominii,quippe  qua  cx  donationc  intci  viuos  no  pof- 
iet  fieri  poft  moitemrNeque  tamen  eo  miniU  vcrum efthaben  cam  debcre 
prodonationcinter  viuosha&enusvtinter  quas  petfbnas  prohibita  etfet 
donatio  mter  viuosputa  intervirum  &  vxorem  hxc  quoque  prohibeatur, 
quia  non  poteft  diuerfo  iurc  cenferi  cwmhabeat  eundem  cftectum  quera 
haberct  donatio  interviuosin  hoc  prxfertim  quod  locupletioiem  ftatim 
facitdonatarium.&paupcriotem  donatorem,cui  iam  inde  ab  initio  fpes 
omnis  iiue  retinendi  fiue  rcdhibendi  pixcidjturiacquifito  in  contrarium 
iurc  donatario  eiufque  fucceflbribus  quibuflibet  omnimodo  habcndx  rei 
donatx  6V  in  omncm  cuentum,  quamuis  non  niii  moituo  donatore.  ka  e- 
nim  toto  fcre"  iurccomparatumeft,vtquod  otnnimodo  futurum  ctTc  cer- 
tum  eft,pcrinde  habeatur  acli  iam  eflet.adeb  vt  neque  condicio  illa  qux 
omniinodo  extaturacftprocondicioiiehaheatur  I.  qubd  li  ca  condicione 
18  D.de  conditt.indeb.Nec  quod  hxcdonatiocaufa  mortis  habet  hocam- 
plius  quam  donatio  interviuos  qubd  poil  donatoris  mortcm  transteit  do- 
ininium,faceredcbet,  vtnondebeat  etiam  cenferi  iure  donationis  intet 
viuos,cumhabeateftomniaquxhaberet.donatio  inter  viuos.&  hoc  plus 
quod  vim  habet  dominii  poftdonatoris  quoque  mortem  transferendi  I>e- 
niqueisquiitadonatcaufa  mortislicet  non  tam  citb  fe  ipol.et  quam  li 
dominium ftatim  transferret,tamen  tam  fe fpoliat,  quam  ii  1  tatim  fe  fpo- 
liaret,ciimcx  eodojiadonis  die  certus  lit  omnimodo  futurum  vt  tanto 
minorem  heredttatcm  relicturus  iit.  Proinde cum  non  aliam  ob  caufam 
donationes  inter  coniuges  prohibirx  iintquam  ne  ob  mutuum  amorcro  /e 
bonisfuisipolient  l.i.&ri  D.dedonat.int.vtr.  &  vxor.apparet  eam  ratio- 
nem  non  magis  ad  iimplices  donationes  qux  inter  viuos  fa&x  iint  pcrti- 
nere  quam  ad  iftas,qux  mortis  caufa  fic  hunt  vt  nullo  cafu  reuocenturt 

3uamuisdominii  tranflatio poft mortem conferatur.Eadem  igitur ratione 
iccndum  erit,&  falcidam  m  iis  locum  non  habituram  licut  nec  in  cxteris 
donatiombus  inter vjuos  d.I.  vbi  ita  donatur ,  quia  conftitutio  Seueri  qux 
Falcidiam  protraxit  ad  donationes  caufa  mortis  no  ad  alias  pertinet  quara 
,qu.\-  fiunt  certa  lcgc  propter quam  poflitdonator  fpcraie  aliquo  ca- 
roliiruiunivtremdot-iatamvelretinerepoiTitvel  redhiberc  vt  Papinian. 
noftcr  intetptetatur  m  d.I.Seia  42.§.vlt.D.dedonat.cauf.moit.  cum  fcili- 
cet  cxterx  qux  jrreuocabjlem  obli^ationem  continent  non  poflint  viden 
quid  habcreiimile  cum  vltimavolunrate,  ntii  in  hocquod  ex  iis  domini- 
umpoftmortem  tantum  transferatur ,  qux  fola  res  Falcidiam  inducere 
nonpotelt,quialex  Falcidiaeas  tantumlibeiaUtates  cocrcere  voluh  qux 
heteditateni&  hetedem  aljoquin  oneraturx  eflent  ex  volfitate  tcftatoris, 
noneasqux  illi  ipiiqui  feciflent  cfltnt  onerofx.  Necenim  idegit  lexFal- 
cidia  vt  mchorcm  faceret  condicionem  heredis,quim  ipfius  tCftatoris  aut 
vthcrcdi  confulerct  fupra  quam  teftatbt  ipfe  teftamento  fuo  confuiere 
poflet  ii  vellct, fed  tantum  vtheredi  rirofpiceiet  cui  tcftatot  profpicerc  po- 
tuiflet  nec  voluifllt.  Vndc  Sc  iure  teftamenti  capi  dicitur  1.  qui  duos 
4x.D.dc  vulg.  &  puj>,ill.fubftit.  quod  non  poteft  conuenirc  ci  portioni 
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cpamnccccftatojipfccxrcbuslmc  lcgatis  iiue  donatis  dcducere ,  fuaquv 
hcrcdi  relinquerepotui.T.-t,tamecli  roaximc  voiuiifet.Acquidonator  qui  a- 
iiqmdmortiscauiadonatum  voiuiuta vt  nullo  cafa  rcuocaretur  donatio 
quamuiseiuscticdtumquantumadtranflationcm  dommn  contuletit  poli 
mortem.nihii  tamcn  poifct  tcftamcnto  fuo  cx  ca  donatione  deduccte  e- 
tiamiiquartamhercdi  fuorciiclam  vellet.  Eigo  nec  jpiius  hcredi  proipt* 
«ccurpet  lcgcmFaicidiamautpcr  conltitutioncm  Scuen.qux  certe  non 
piuspoteftcontradonacartum  ad  mmucndam  rofo  iutedon.uiontm,quair. 
potuerit  donator  ipfc,  qui  tamcn  li  volmflet  donationem  hanc  tninucre 
tn  fauorem  heredis  nonpotuitlet.Qijanquam  cV  eocafu  quo  mortis  cSufo. 
donacio  fuiirecrcuocabilis-.heri  tamen  potetac  vc  icx  Faladia  locum  habe- 
te  nonpoiiec.Nimirum  ii  dommium  llatiro  ttanflatum  eilcc,quu  cum  per 
hciacur  donactomortc  donacoriv,ac  proindc  viuo  donatore  nuilum  ius  e(l 
^equevnquam  ellepocuic  heredis  m  re  donata  ptopter  quod  debcatjlle 
Falcidtam  habcre  ex  ca  re  qux  viuo  adhuc  donatore  facta  nt  donatani  p!o- 
notuteacirreuocabiiiter^vtdifputauimns  Decadept.rcedent:. 

ERROR  SECVNDVS. 

De  don.utoue  <ju*m  ejuis  ftcerit  in  tempttt  eptod ertt  pofl moriern fuaw 
vtrum  tnter  vutos  ftt  an  CAttf*  mortu. 

N  c  E  P  s  vaidcquc  dubiaputaturciTe  horc  qu.rftio,Si  quis  fa- 
nus  nulloquc  morttspeiiculopetteriitus  alii  donet  poil  mor» 
tcm  (liam  vcrumdonatioccnicda  lic  inter  viuos  racta  ancatt- 
fa  mortis.Dc  qua  cres  noftrorum  fentcntias  icgimus^duas  m- 
uicem  pugnantes,cetctam  dtUtnguentcm.Pitma  fuit  vccci  uni 
exiftimantium  cenfendam  111  dubio  eife  donationem  inter  viuoi.Sicenim 
Bald.ad  l.i.num.f.ec  ^.C.dciur.doc.Oidiad.coni*.i;9.Cjuiii.Utucd.  in  rcpe. 
cap.Raynutius.in  verb  teltamentum.^.num.  ij.  dctciuun.  Sccur.da  huic 
conttaria,efle  hanc  donationem  tajia  mottis,quod  fcnfit  olim  Aibcr  ad  1. 
na  ficum  moriar.D.de  condict.indeb.ex  reccntioribusvero  iafon  3d  l.qux 
4otisnum  4^.D.folut.matrim.cvconiil.6.lib.7.  Tertia  dtlbngui  opuitcrc 
vtrum  mortis  tempusadieCtum  lit  fubftantia:  donationis,a'i  cius  exectttio- 
ni,  puta  prxftationi  rei  donat.t  vt  pt  iore  cafu  donatio  itt caufa  moi  cis .  po- 
itenore  vero  iit  intec  viuos  cutus  exi  cutio  poft  morcem  confei atur.Et  har.c 
iententiam  quaiiquar  probabilior  lic  hoc  ipfo  quod  mcdia  cft,  magiscom  - 
munitevfequuntiu  tecentiorcs.vtvidereeit  apudBoei  dcctf  j^.num.  n.$c 
Couarr.Dc  tcftam.in  $.parte  rubr.  num.it  p>tt  Alex.  conf.14.i1b.!.  &  Soci- 
num  feniorem conf.^v  lib.i.  Etii  vcro  tnter  tot  tamquc  vartas  opmioncs 
ruiiiusquatta."  &  noua?  locus  relictus  videtur,nulla  tamen  c.\  his  tnbus  c(t 
«uiampucemcx  tatione  iurispolTc  defcndi  ac  ntli  me  valdc  fallo  noiu  di- 
/tinctione  opuseft,vtadpropolitam  quxftioncm  bencrefponueatur.Noua 
quam  Doctonbus  &  intcrprctibus  noitns,fcd  ea  >p(a  tamen  qua  hnc  \C- 
cue  incjeteris fere  omnibusquailiombus  vii  fumus.Njnnrutrt  an  doi  atio 
tacta  iitper  ftipulationem  an  per  cradrrioncm,qui  olim  duocranc  rnodi  fa- 
tfienda*  donacionis.Nam  facta  donationc iper  ftipurationem  donatore  fci- 
litct  addoratarriimcrrogatiwicmttarefixindcicTrcw/r^/^/  fa.d.unw. 
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9tf        ANT.  FABRI  DE  ERROR.  PRAGMAT. 
tenfitm  *>,*?morce:n  meain  non  dubico  quin  donatio  cenfenda  lit  inter  vi* 
uos  ir.dili  incte  non  caufa  mortis  in  coquc  falf.is  elfe  tupra  rclauiduaspo* 
fteriorei  opimones,qtiarum  altcra  vult  eflc  har.c  indiltin&e  donaiioiiem 
mortiscaufa,Alterad:ftinguit  an  mortM  incr.tio  relata  lit  ad  fubitaiitiam 
dor.ationtsanad  cxccuttoncni.  Quanquamcnim  negan  non  poteit  qum 
donatorlnccogitaucnt  dcmorte.npn  tamcn  vidcturmors  camfuiiTecaufa 
riiuiiis  donacionis,quam  caufa  diLciouis.id  cit  diHeteiida:  in  id  tempus  fo- 
lutionis-»vt  loqu.tur  lja;d,ad  d.l.  zC.de  iur.doc.  Alioquivix  dari  potlecca- 
fus  inquo  poliecquisproir.icceic  animo  donandi  incer  viuosdilau  nihiio- 
ininus  folutioncpoft  moitcm,cum  Hcri  nequeat  baec  donatio  qum  morcu 
mencio  fiacnccrutfus  mencio  moicis  ticti,quin  fatcndum  lit  cogitacura 
fuiilede  moite.Acnonqu.rl;becmcncioauCcogicacio  mortis  facicdoiu- 
tiooem  caufa  moicis  fcd  ea uemum  cogicacio  mortisqua:  donacioiucau- 
fam  d.it,cx'  lincqua  donator  non  eflfct  donaturus»Nec  lulEcit  duoillacon- 
currerecopulatmcqua:  fufliccre  a;c  IuJius  Clarus  in$donatio qu.rit  4. nu- 
incro4  vc  cxpvciligi  fada  lit  meitf  io  niortis  &  vt  coliacaiic  donatiointc- 
pus  mortis«niii  etiam  illud  potiflimum  concurratvt  propter  mortcn)  do- 
natum  lit  &  co  fine  vp  donatanus  id  habettt  potius  cjuam  iicres  doiutom. 
N.im  cV  donari  mortis  catifi  poife  conilat  etiamli  mentio  nutla  mortista* 
cta  licilmodo  aliundc  quam  ex  verbis  douationis  appaieac  cogicatione 
mortalicacis  inductum  donatorcm  fuihe  ad  donanduru »  puca  ctlui  ctlct  in 
magnopr.ifenciquc  moicis  pcriculoconftitutus  l.i.I.Senacus    $  ied  mor* 
tiscc  $•  mortis  caufa.Dc  morccauf.dona.Nec  ruifus  cam  propriumetldo» 
nationiscauiamortis  vtconferaturin  ccmpus  morcis  qium  vcpoittcmpui 
mortislntei  quo:  tcmpora  tantum'Jiitatcjcuutum  lnter.haoitum&priua- 
tionein.Nam  vt  frpius  incukauimus  inftans  mortis  adfci  thiiur  vita  L  qui 
duos  18  §.i.D.dcmanum  ceilam  l.  vk.ieium.de  condict-  inltit.  non  autcin 
initanscjuod  fcquitur  moicem.Ec  li  116  nego  pofledonacionem  caufa  uior- 
tts confcrii  in  tcmpus  lpfum  morcis  vc  moncnte  donatore  irciprac  efic- 
crumjfuttm  haberc  flci  ique  irrcuocabilis  dummodo  ad  mortem  vfque  fuc- 
ht  reuocaoilis  vt  in  l.moitiscaula  12  D.de  manumiiT.vbi  notar.dumeildi- 
ci  eum  quoque  abfolute  donaic  qui  tamcn  ldco  donacquod  putet  fe  mo- 
nrurum  ac  proii.de  cjui  non  tam  inter  viuos  quam  moitiscai.fr.  Jonat»  Ad 
dirTcrentiam  euts  qui  donat  ad;tcHvillis  veibismomtfr.w/4  vt  mtciligamus 
nou  clfc  nccctfanam  adiectioncm  mortis  vt  donatiocaula  moiti.\factacf- 
fe  videatur  ii  modo  idco  racU  iic  quia  pucec  donator  fc  moriturum.  Quarn* 
ujsalio  (enuj  Papin  in  l.Seia^i  §.vk  D.  de  mort.c41uCdona.eum qui  abio- 
iutc  donauit opponat tanquam  ex  diatnetro  ei  quidonauic  moiciscaula. 
Simiiiter  igitut  e  contiario  mhil  veut  m  donattone  Cen  mencionenunoi- 
cis ,  Sc  umen  doiacionem  clTc  in*cr  viuos  iicuc  &  cam  qu  v  ht  amo- 
1  icr.cc  purc  ac  iimpiicitcr  nulla  rctincndi  auc  tedhibcndi  adn-cta  ]cgc,vtm 
d.  1.  Seia  $  vit.  Qj(  d  in  donatione  perlbpulacior.cm  facta  uncocciuus 
eit,  quaiito  clTtt  aoiiirdius  rcimqui  in  arbitrio  cV  poceftate  promiifoiisqui 
promiiiilct  poit  mortcm  fuam  animo  donandi,vtrum  crTicacicer  cx'  irreiio- 
vabiliter  oMigatus  elie  vcilccan  vcro  rcuovabihccr.  Nam  qucmadmo- 
dumpromi/Iionc  fada  Itipular.di  animomondcbctm  ptomiflor-J4arbitrk> 
ttVe  an  debeac  nccnc.I.a.  $.Sc.ruola.  D.de  eo  quodcertj  loco,  qiua  ptonon 
*i.do  ctle  fcmper  dcbct/juod  promiflbr  dare  Uiii  vehtcogi  non  poiiicl.iub 
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liacconditione.S.D.dc  obiigat.cv  action.  Ita  non  niuabfurdc  pr».Timus  di- 
ijere  tfonat  »ie  qui  pronntc.icj>oit  motcem  tuam  promiflioneluam  ucin- 
terjHccu:  p»  lf:  vt  moitis  caula  uuntavac  !ion  eciam  intct  viunsdonarc  vo- 
Juciirvc»un  ua  itituiuut  vtm  erusatbicrio  ponattti  an  detSeac.Sjmper  cnim 
dicct  fcnoii  ntfi  mortiscaufa  donarc  voluilfe  vc  [ftcraiitttis»autpotfiis 
Jeuitatis  /u.c  polEcpeeniccrc^irg.l.ir.ccrlcipii!anc683  $.f.D.dcverb.obi!ga! 
Necohttatquoddici  foict,  Ciim  quarritur  m  ibpulationcqindadi  litanv 
btgtficaccm  lEtcfprctandante^econtialtipalatorem  I.c  Im  qu.Tritur.i6  D. 
dcreb.duK  Id  en-.m  tui  c  ioctlhabct  cuminverbis  aliqua  ctt  ambiguitas 
cum  imputari  pofiitltipuiatnriciirnondixeritapmitis  ex  rcg.  I.vetcribus. 
W-D.dcpaa.l.  l.abco.21.  D.dccontr.cmpc.  noneciam  ptomiifori  <jui  nihtl 
aiiud racetc  no potmt  niii  vc promitcerec,  qutq;  li  i ctpondendo  aliquid ad- 
icciticcqucd  m  interrogacione expretiom  non  roiftet  lioc  ipfclctpulationg 
vitiaiicc.  Ac  m  propniito  amniguitas  nuiia  ctt  in  verbis  » nec  quicqttam  eft 
quod  pollis  impucarc  donataqj&q.n  lic  liipuiatiiselt  j  donaCore  ,  F\  caufk 
dotutionif  promtuts  mihtfuttAnm pztmorte.n  mam.K^v.A  ennn  ajsercius.qttam 
aptiilima  cllc  nuiulmodi  verba  ad  mducendam  ooOgltionem  nonloUm 
ct/icaccni  ada£endttm,icd  etiam  irrcuocabilem  ?  Quid  rortumaptinsad 
inducend.un  uouatn  ncm  umphcem  &t  intcr  vwos,  quam  donacionis  no- 
mcn  vluip3TC»ciim  donacio  timpiex  &.  abfoluta  iila  licqu.r  intcr  viuos  cl\, 
noqua*.cauramoicis.d.l.Scnaci^.;(.$.i.Adco  vcnec  vere  donaciodici  polTic 
ca  oua-caufa  morcis  ia&a  ruit,  fcd  impropric  sc  Tquiuoce.Itaqueftqua  in 
hiuu/uiodi  itipjlationcambig  utasctt,  ca  in  mctc  Ibla  donacoru  tota  cll, 
auiiveratcxpiiniete  an  intetviuosd  »natum  vellet,  an  mortis  caufa.  SitSt 
e<go  mipiicct  qui  non  dixit  iibctaiitaci  lu.v  ic^em  apertias.  Nam  cV  tnde 
cit  quod  dictmusiu  donatiomnus  pieinilimam  hei  i  u.terprctauoncm  con- 
tra  donatotcin ,  cjuippe  qui  non  dc  alio  quam  de  fc  coikjueri  debet ,  qubd 
donauci  it ,  nec  quod  OOlCure  donauerit.    Ncquc  contrai  iiim  cll  quod 
Marcellus  rclpondst  lnl.mortis  caula.  5+  D.cod.  mortisca.  fadoiutio- 
ncm  (ic  contritui  polle  vt  donataciusqtud  lcipulccurin  annoslin^ulosiqtto- 
advmetec  fciiicec»  inquit,  vt  polcmortcm  promifToris  incipiat  evactio. 
Non  enim  ncgo  pofse donacionera  efse cauia  tnortis  liexprelsc  id  diclum 
Jit  vt  in  (pCClc  illa  Marcclh,  Scd  hoc  tantiitn  dico,  cum  qui  nromifit  poft 
Mioi  tcm  liiam  excauladonacionis ,  ncquc  cxprcllit  vtrum  incer  vmo.s  an- 
mottiv  caufa  donatec ,  ctcdendum  m  dttsio  donahe  interviuoj,  litut  »?c 
promilit  niter  vtuos,  lta  vt  non  jwiTIt  duojtan  ,  o.tttn  verha  il'a p?r7 tnmem 
lic  accipicnda  linc.  ac  li  fciipcum  cliCt  1'rommo  nl>t  daripofl  i->rte>n  metim, 
£ltque  iiiccafus  iop^e  mn.us  duhitabiiis  quam  lidonatiolk  facU  cfsct, 
domtibi  poii  mortcm  mcam ,  qu.a  tttncipiadonauonon  tancum  donationis 
c^rccucio  j^olt  niv»ttcm  col.ata  videretur.  Kt  dc  iictacta  d.mationc  fcnctrc 
vidcntui'  jntcrprctes  qui  dete  ulunc  vaiere  1  urc  donacionis  caufa  mortis 
catn  donationcm,  cjiuccoiiata  cV:  poft  moitem  li  morcis  mcntio  adiccta  J»c 
lpii  tubitanciar,  non  autera  prarttacioni  cx  cxecucioni  donacionis.  Nam  vc 
dixi  cjui  iic  loquitur, prommo tw\ posl mortcm  mcam^  hcet  ncque pr.Tftacio- 
nis,neqtic  ioluiionu  vlio  modo  memtncncpi^oculdubio  relpicic  ad  praflta- 
tioncrti  »  non  ad  concrahendam  obl;gationem.  SeJ obfcruarc  dcotierunr  ' 
nullam  c  Ae  dorjatiouem quo:  (tc  rien  pulfic ,  d.no  tibt  po(i nmtim  meam.ni  ■ 
il  ponas  eo jplb  tempore  quohuiuimodi  vetba  protcrtuuut  hcti  euam  tra- 
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dicione  eius  quod  donatur.  Traditione  fiquide  opuseft. ,  aut  ftipulatione  vt 
doiutio  fiat  prarfcrtim  caufa  morns.  llla  vero  verba,  Dtno  ttbt  ^fimcrttft 
taeam ,  neque  ciadtcionem  faciuntquar  tota  facti  eit  non  verborum,  ncque 
ltipuiationcm.  Qu_\»d  li  ponas  ao  eo  qui  fupradtdta  verba  protultt  fa&aeue 
traaitionem,admiccamcquideui  non  iore  donationcm  mtcr  viuos,fedcau- 
fa  moicis ,  verum  alia  ratione  qujtm  qua?  interpretibus  placet  qubd  collata 
lit  donatiopoft  mortemXed  qttia  nccii  expreflim  vellet  quis  ita donare irv- 
ter  viuos,  tamen  poiTet ,  vtpoltea  dicemustii  prius  illud  diluerimusquod 
contra  fententiam  noilram  obnci  poflevidctur,cx  l.Seia  cum  nuberetn.D. 
de  dot.  "pia-legat.  vbi  refponfum  elt  a  Paulo  eum  qui  confentiente  nuilicre 
Clttn  iha  donatum  vellet  itipulacus  eft  dotem  a  manto  in  cum  cafum  quo 
jnoitcmulicris  macrimonium  folueretur  moitts  caufa  ftipulatum  viden, 
jiecnili  mortiscaufa  Factam  videricam  donattonem  ,  idedque  adonatano 
illo  rideicomnvliitm  relmqucrc  potuiiTe  muliercm  vt  eam  dotem  viro  da- 
rct.Nam  &:  ip.de  l!art  infercadeumlocumatfubicum  ad  ibpulandum  to* 
tam  dotcm»  licut  in  dttbio piafumendus  non  eft  adhibitus  animo  donandi, 
ita  intelljgendum  efifc  adinbitum  caufa  morcis.ii  mortis  mer.cio  fadta  iit  m 
Itipulatio-Ksqiiod  probatui  ctiam  non  minitsapcrte  &  eleganter  cx  U.C. 
de  iur.dot.CS:  ex  l.mulier  bona  71.5. vlt.  D.eod.  vbi  dicitur,  limulicrdefuo 
dotem  dcdent,  cV  adhibucritalium  qui  ltipularecur  pofle  eam  pro  arbi:no 
inftrumcntum  dotalc  mutare.Non  aiia  vtique  rationcquam  quod vel  prcx 
prioiplius  muitcns  nomme  vel  tanquam  donatarius  caufa  mortis  cxtra- 
jieus  lllcitipulatusefleintelligatur.  Atque  ita  folicas  fuifle  interponilu- 
pulationcsconltatex  l.cum pater.77.jJ.mater.de  lcgat  i.l.cum  maritus.X9. 
Jj.vlt. D.de pact  dotal.  quo  locodubitandi  ratio  illacrat,quodcumfratcr 
dotem  foioris  ca  conleiuienceiiipulatus eflet  in  cafum  movtis muhcris,  ac 
proinde  in  poteftate  muheris  fuillet  ltipulationis  &  donatanj  ms  lmmuca- 
ic  videbatur  illaittpulationem  rracris  inuttlem  feciiTequantum ad  resillas 
quas  manto  fuo  legauerat ,  &  quantum  ad  feruos  quos  eo  teltamcnto ma- 
numiferat.  Sed  tamen  aliud  Scaruoli  iitdicicim  elt  /aluam  eile  fratri  &in; 
tegram  a&ionem  ex  ftipulatione  contra  maritum,propterea  quod  teftatm 
Iegado&libcitates  dandono  tam  exoncrare  mariturn  quamhercdesfuos 
onciare  voluille crederctur,a  quibus  fcilicet  folis  &  legata  dari  poruerat& 
Jiheitaces  direCt.cnon  etiam  a  fratrc  donataiio  caufa  mortis,  qtiamuisal> 
co  hdeicouimitTum  rehnqucre  foror  potuiifec  ii  voluiflet.  d.l.Seia.n.in  Hn- 
de  dot  pra»legat.&  m  1  cum  quis  dccedens.  57.  §.  nuptuia.  Dc  legat.5.  quod 
non  videntui  pcrcepifle  gloflatores  quorumalij  refpcnfum  illud  Scxuol* 
dcdonatiane  mterviuos  inreJligi  voluerunt  necum  aliisfupradidislegi- 
buspugnaret ,  omnes  verb  dc  f.dcicommiflariis  libcrtatibus  ncn  dcthie- 
cl  is,cum  tamen  li  pcr  fideicommiflum  rclidta*  libcitatcs  fuiifent ,  aliud  re- 
fpondendum  erat ,  qma  fideicommiiTum  a  donatario  caufa  mortis  vtiliter 
ielinqui&olimpoterat,&  hodiepocell.d.l.Seia.&d.§.nuptura.  Vcnlmad 
fipradiCtos  omnes  locos  refpondendum  eft  quod  ad  quarltionem  noftiam 
atciuet,mu!tum  interefle an  quisanimodonandi  promittat  darc  quidpolt 
mortem  fuam,  qui  cafus  eft  noftrar  quarltionis ,  an  ver&  paifus  iit  aluun  Iti- 
pulari  in  cafum  mortis  vt  in  iislocis.    Nam  qui  ipfe  promittic  non  po- 
teft  negare  qttin  id  agac  vc  fe  obligct ,  nec  tantum  efficacitcr  ,  fed  e- 
tiam  lrieuocabilitcr ,  mii  expnmat  fe promitcere  animo  donandi  caufa 
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y     tnorm.Etquod  addic pofmortem  ftcut  ad  promiflioncm  ipfam  referri  non 

,  potc^ ,  quia  ncmo  poll  mortcm  fuam  promittit  i  ita  ad  cflrctum  &  execu- 
tionetn  promiflionis  ncccflario  ref  eiendum  eft>  vt  proindc  diJata  in  id  tf- 
pus folutio  Sc  prurftatiopotius  quim  ipfa  donatio  coliata  videatur.  At  ctim 
patiorvt  incalum  mortis  mc.r  aliquid  ltipuletur  iscui  donatum  volo»  ni- 
hilegopromitto  ,  fcd  meus  debitor  qui  licec  promittendo  fe  obligct  nou 
foli\m  efricacicer,  fed  etiam  iireuocabilitei ,  tamen  non  mihi ,  fed  iibi  le- 
gem  dicit  ne  poflit  inuito  ftipulatore  libciari  >  non  autcm  ne  poflim  ego 
proarbiuio  itipulationiscondicioncm  immucare  ,  ciim  nihi]  promifcnm» 
led  canttim  pcrmifcrim  animo  quidcm  donandi,  (ed  caufa  mottis,  vt  ver- 
ba  ipfa  ftipulationis  dcmonltrant  qux  concepca  func  in  cafum  mortis  mcc, 
Nam  li  lic  C  ibi  diCcrcm>7V}77jitt<»  tibt[hpuljrt  centum  a  Aebttore  meo  <juonuim 
ea  ttbi  dono,zn  non  pcrinde  haberi  deberem  ac  ii  apertms  dtccrem  ,  Dono 
tHncMtf»  mortts  centum.  Vtique  fane.  Nec  enim  donatio  harc  quod  ad  me 
pertinet  ex  carum  numeio  clt  qua-  fiunt  per  liipulationem  >  fed  potius  per 
traditioncrn  facta  videri  dcbct ,  quoniam  liccc  ftipulatio  interucnerit  >  ca- 
mcn  non  intcruenit  inter  medonatorem  &  donacaiium  tc.fed  incet  te  & 
meumdebitorem quinihil  tibi donauit.  Tunc  vcrbdicicur  heti  donatio 
perftipulationem  cum  donatarius  ftipulatur  adonatore>  vtind.l.  mortis 
caufa.^4.  &c  l.Senatus.3c.§.vlt.  D.  dc  moit.caufdonat.  Ciim  ergo  donatio 
caula  mortisnonhat  niii  pcr  ftipulationem  velper  traditionem,  nequc 
poflit  harcfacladici  pcr  Itipulationem,  ncccfle  cft  vt  dicenda  iitfactapcr 

\  traditionem.  "£c  certe  ita  elt.  Nam  qucmadmodum  qui  dclcgat  debitorem 
fuum  vidctur  foluere.  1.  quamuis.  8.§.  interdum.  D.ad  SC  Vclleian.  ita  & 
quicQm  nihil  deberet  ,patitur  tamen  alium  ftipulari W  debicore>  vidctur 
hoc ipfo  cradercquod  dcducitur  in  ftipulationem,&  illud  ipfum  quod  poli- 
ea ptomiflbrcx  ca  ftjpulationc  tiadeie  cogendus  ent  &  foluere  itipulatori. 
Ex  quo  tantomagisapparct,cjuantum  interfic^an  quisdonandianimo  pro- 

\  mittat  centum,aut  fimduni  Cornelianum  poft  moitcm  fuam  >  an  veib  pa- 
tiaturalium  ftipulari  in  cafum  mortis  ipfius  donatoris.  Prioie  cafu  cen- 
fendam  donacionem  intcr  vtuos,poftiii  loic  vcrb  caufa  mottis.  Neque  ta- 
men eam rationem  probamus  qua  potiflimum  moucntur  illi  ex  intcrpre- 
tibusnoltris  qui  volunt  donationcs  iftas  in  dubio  cenfendas  interviuos: 
Aiunt  cnim  polfeoidligationes  &  actioncs  inciperc  ctiam  ab  heredibus  >  <Sc 
contrahercdcs>exl.vnic.C.vtacxion.abhered.  dv  concr.hered.  incip.  l.lie- 
rcditarium.7.D.de  rcb  autor  iudic  poflid  :quod  plane  alienum  elt  a  propo- 
Utadifputationc.  Namhoccafj  neque  obligatio  nequea&io  incipitcou- 
tra heredem  donatoris>fcd  tantitm  exacrio » vt  &  m  dl.morcis  caula.^.  de 
mort.  cauf.  donat.  cv  md.  1.  hcrcditarium.  in cuius  fpecie>io!  cft  > ci\m  quis 
promiiit  Cc  aliquiddaturum  ciimmorietur,  obligatur  proculdubio  cx  co 
dic  tanto  mai»is  quod  muriturum  eum  efle  ccrtum  eft  quamuis  non  poflit 
cx  ca  promiflionecomienin  quand;u  viuit.  Scd  etli  non  prius  quiim  morc- 
ictur  incipcret  obligatio  >  tamen  incipcret  adhuc  eo  viuo ,  cum  non  mor- 
tuusmoriatur,Ied  viuus.  Itcm  cum  is  quipro  dcfunckofidciuflitpoltmor- 
tcm  ems  foluit,de  quo  ctiam  agitur  in  d  lJiercditarium,  obligatio &  actio 
mandati  non  incipit  conttaheiedes  mandantis,  fednafcitiu  ex  diefide- 
iuffionis,  licct  non  poflit  adio  cxcrccri  regularitcr  antcquam  abiit  aliquii 
fideiuJljri,  hoc  cft,aiitc  dicm  folutionis,l.  tucius  Titius.58.  D.  niandac.Ui 
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pro  ea  To.Ccod.Nec  fane"  nili  fruftra  poflis  qua»rere  in  Pande&is  excmpla 
actionum  qux  incipiancab  hercdibus  aut  conttaheredes  ,ctim  totoeo  m- 
xe  Pande&arum  rcgula  in  contrauum  eflec,quam  primus  Iuftimanus  antt- 
quauit  in  d.l.vnic.Cvta&ion.  ab  hered.&  contr.  hercd.  incip.  Veniamus  . 
lam  ad  fecundam  diftincftionis  noltra:  partem ,  de  donatione  qua?  ira&a  iit 
per  traditionccollatanihilomin^dominijtraflationcpoft  mortc  donatoris. 

^  ERRQR  TERTIVS. 

Dt  donatione fatla  per  tradttionetn  ita  tamen  vt  coll.ua  fudo- 
mtnif  tranjlatto  poftmtrtemdonatorts* 
[TTJJTTp  fecudapars  cft  eius  diftindtionis,  quam  fuperiore  capitcad- 
«  X-^'  hibendam  diximus  in  quarftionc  illa  vtium  donatio  poit  mor- 
&  *  •  tcmcollatain  dubiocenfendaiic  incer  viuos  an  caufa  mortu. 
yr  l>^^ly  Etquemadmodum  iam  piobauimus  ra&aper  itipulationemdcw 
nationc  capiendam  eam  interprctationcm  quar  donationcm  faciat  intct 
viuos,licetfa&alitmcntio  mortis.Ita  nunc  oftendemus  fatfta  donatione 
per  traditionemomnimodo  cenferi  debcre  donationem  caufa  mortis  ti 
dominti  tranftatiocollata  ntpoft  mortem,longcqucgraiuus  crrarc  cam  il- 
los  qui  putait  eife  hanc  donationem  indiftincle  mter  viuos»quam  ilios  qtu 
d:ftinguunt,An  fubftanciar  donationis  infcrta  iit  mcntio  mortis  an  prarira- 
tioni  duntaxac  &  execucioni.Necenim  nuliocafupatimur  valere  huiufrao 
di  donationem  mre  donationis  inter  viuos,rec  ii  donator  expreilim  dccla- 
ret  velle  fe  illam  valere  eo  iutcnec  magis  poft  conftitutionem  luitiniani, 
quanoftri  mouentur  ind  l.vnicl  .vt  a*ftion.ab  hered.&  cont.hered.inap. 
quam  infpcdto  vctcre  iure  Pande&arum.  Mouemurex  eo  quod  non  fecit 
iuftinianusnequcverbfaccrepocuitvtpofllt  quis  reium  fuarum  domini- 
u  r  transrerre  eo  tempore  quo  no  amplius  lit  dominus,quod  pugnaret  cum 
ratione  non  ciuili  cancum  led  cciam  nacurali,quar  non  pacitur  vt  qais  m  a- 
litim  cransfeiat  id  quod  ipfe  non  habet,Nec  proinde  fecit,  vt  donator  qua- 
uis  dominus  ftt  r«i,quam  donateo  tempore  quo  &  donac  &  tradit ,  conret- 
re  tamen  poflit  dominii  tranflationem  in  id  tempusquo  ipfedominus  uou 
ent id  eft  quo  erit  mortuus  non  magis  quam ii  conferrc  vclJet  in  id  tempus 
quo  rcs  illaalicnata  rcperirettir  l.Stichus  jo.D.de  manum.  teftam.  Nam  vt 
£rpius  monuimus,non  tam  quo  tcmpore  difpoiitio  fiat  in/picicndum  eft, 
quam  in  quod  conferatur,quocies  quaritur  an  valcat  I  Titioctim  morictur 
51-D.dc v1ur.l4.Cde  donat.ant.nupt.In  propolito  autcm  cafu ctim  tradi- 
tio  quidem  Ht  a  viuodonatore  fcd  tamen  dominii  ttanflatioconfettur  poll 
mortem  donatorishocampluiseftquod  impcdit  nedominii  cranflacio  vl- 
lapoft  morcemheripoflicquodftatim  atqucdonator  marcuus  eft  relicto 
hercdealiquo  liue  teitamencario  fuie  legicimo  dominium  quod  huc  dehin- 
cti  ficut  ht  hereditarium  quandiu  hereditas  eflrid  cit  quouique  lit adita,ica 

*  &  hereditace  quandoque  adica  fic  heredis  non  foltim  ex  eo  die,fed  ab  ipfo 
inftanci  mortis,quaiinullovnquamtempore  iacuifle  heredicas  videacut  l. 
heres  quandocumque  49.Dc  acq.hered.f.omnis  hercdicas  158  l.omnia  fcre* 
193.Dc  rcgul.iur.Scacim  vero  acque  dominiu  acquiiicum  eit  heredi  ,no  pa- 
tcit  fieri  ne  quidem  ex  voluncace  ceftatoris  vt  trausferacur  in  donacarium 
finefa&o&voluntaieheredis,ne  iurisrcgula  violetur  qu*  vult  id  quod 
alicuiusiamiitiincfa&oehis  auffeiri  ci  non  poflel.  id  quod  nofcrumn. 
.  *od.In  qua  fcceua  acwrnodacuTim'  ccxcus  eft  in  l.li  cgo  ?.$.ii  res  D.dc  iur. 
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dot.vbi  Vlpianus,  ii  res,inquit,alicui  tradideto.vt  nuptiis  fecutis  dotis  ef  ri- 
ctamur ,  &.  ante  nupcias  decefleto ,  an  fecutis  nuptiis  docis  etfe  mcipiani? 
Et  vcreor,ait  ille,  ne  non  poflint  in  dominio  cius  ettici  cui  dacar  funt ,  quia 
poltmortcm  incipiat  dominium  difccdeveabeoquidcdic»  quiapendctr 
donatio  in  diem  nupciarum,  &  ctlm  icquicur  condicio  nupciatum  iain  hc- 
rcdisdominium  eit  a quodifcedere  illud  non  polTe  lnuico  eo,facendum eft. 
Qtudni  crgo  idem  diccmus  fada  cciam  tradicioneex  caufa  donationis  qux 
pci.deac  in  ld  tempus  quo  lam  infecuca  iic  mors  donatoris  ?  Zn  hoc  liqui- 
dem  *.afu  non  (oltim  cadem  luns  racio  locum  habec ,  fed  hoc  quoque  pius 
cft,  quod  conditio  nuptiarum  apud  Vlpianum  poteiat  cxiitcre  viuo  etiam 
donacore.  I  empusvetoquodquantumuisproximc.ac  immediatc  fequuur 
inortem  nunquam  potclt  cuenireviuoeocuiusmors  neceilario  expc&an- 
da  cft.  Tantomintts  crgo  rieri  potcft  vt  ex  huiufmodi  donacionc  dominiu 
transferacur  in  donacarium  fola  conuencionis  poceitacc  ,  cftque  onnuno 
neceilaria'  legis  aucoricas,  cuiusclt  non  minils  transferredominium  iinc 
traditione  quam  hominis  clt  tem  ftiam  tradentis,  eam  in quem  &  quomo»- 
dovelitalieiiarc:  vt  inheredicacibus  &  icgatiseuenirciam  fupra  probaut- 
mus.  Atquilcx  noii  fcincerponit  mtransferendodominiocxconucncio- 
mbus  qua.-  hunt  imer  viuos  niii  ha&enus  v t  cauiam  ttaditionis  vei  adpro- 
bet,vel  non  agnofcac,quianacuraliracioncacgcncium  lure  craduio  modus 
«ft  domini  j  tramterenai.$.per  traditionem.  Inltit.de  rcr.  diuif  jurc  quoquc 
ciuili  non  1  mptobatus  dum  ne  traditio  lit  nuda.l.  nunquam  nuda.  31.  D.de 
acquir.rcr.domin.l.j.  D.fi  vfusfr. pecet.  Qiud enim naturali ratiom conuc- 
nienciuscft,quamvoluntaccmdoininircm  fuam  m  aJium  tiansferre  vo- 
lencis  racam  haberiM.qua  rationc.io.  §.  harquoqticres  Deacquir.  ter.do- 
min.  vulg  Lin  re  mandata.  u.  C.  mandaclguur  ii  is  qui rem fuam ex  cauia 
donationis  tradidiceam  legtmadiecerit  vtdominium  poft  lpiiusduntaxat 
donatoris  mortcm  in  donatanum  transfcratur ,  quanitiis  dixerit  fe  donare 
incer  viuos,  nihilomagis  faccre  poteft  vc  eo  lure  valeac  donacio ,  quinimo 
bocipfo  quod  exprimit  vclle  fedonare  non  caufa  mortis ,  fed  mtcr  viuos, 
atquc  ica  cxcludic  omncm  intcrpretationem  qux  alioqui  probabiliter  fiert 
pouec  vt  mortis  caufa  pocius  donafle  videretur ,  nihii  agit,  quia  vbi  nulla, 
cft  in  verbis  ambiguitas ,  nulJus  qua*ltiom  voluntaus  aut  iuris  interprcta- 
tioni  locus  lelinquitur  vulg.l.illc  aut  ille.2c.§.i.De  lcgat.$.Cui  confequens 
cftVvt  ii  donacor  non  cxptefteric,  an  incer  vmos,  an  mottis  caufa  donacum 
vellec ,  hoc  ipib  quodvoluic  domimj  tranilationcin  conferri  pollmotcciu 
facisdcclarauericvelle  fe  vc  valcrec  iutc  donationiscaufa  mortis,  cum  nc- 
qucexprellcnt,ncq;cxprimere  vciliter  pocucrtc  vt  valctct  lurc  donatioms 
incct  viuos»maiignaq;  dicatur llla  interpretatio  per  quam  dat  inutiiis  actus 
cjui  mfta  &  ciuiii  adlubita  inceiprctationc  vtiiis  cfle  poilet  vuig.  1.  quoties 
in  actiombus.  12.  D.de  reb.dub.l.quocies.8o.  l.ii  icaitipulactis.uci.$.Chry- 
fogonus  vcrf.fequensftipulatio.  D.de  verb.obligat.  NamoVrdicifolctncc 


lponi  heredi  c6ientiteei  quod  defun&t 
lcric  vel  abnt  etia  noietc  vei  ablente  eo  dominium  ad  maritu  ipfo  iurc 
ttaiisfcwi^Japiawr  id  quod  iiiius  ioci  vabaipGi  oftendunt  totji  cam  acUc*. 
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ftionem  non  tam  Vlpianieffe,  vt  alibi  monuimus,  quam Triboniani mu- 
liei  ibus  fuo  more plus  arquo  fauere  volentis,apparet  etiam  fpeciali  ratione 
non  communi  aliqua  xquitateniti  adieclionem  illam  Tribonianeam^fa- 
licet  fimorc  dotwm,  vt  lex  ait*&  ne  mulier  mdneat  mdotdta.  At  nequc  dona- 
tionis  tantus  fauoreft  vt  dotibus  comparari  poflit,  neque  donatarijvteius 
conditio  eadem  conftitui  debeat  qux  muheris  effet  ne  indotata  conftuue- 
retur.Non  ej.30  limilitcr  poflis  diccie  defcndendam  efTe  ex  arquitate  dona- 
tionem  intcr  viuos,quac  per  traditionem  iic  fa&a  eilet,  vt  dominium  cx  ca 
non  ni(i  poft  moi  tem  donatoris  in  donatarium  transferretur ,  cogendutn- 
que  heredem  vt  confentiat  transferri  quod  donator  ipfe  pro  fuo  iutc  tranf- 
ferrcnonpotuiifet.  Quod  etll  admittcre  quisvellet  prartextu  vt  fieti  folet 
arquitatisquantumlibet  lmprobabilis ,  adhuc  umen  nobifcum  dicendum 
eflet  in  dubio  fi  de  aperta  donatons  voluntate  non  appareret  probabilio» 
rcmforc  iilam  intcrpreutioncm  per  quam  donatiocaufa  mortisnonin- 
ter  viuos  fa&a  eflc  cenferetur.Cur  non  enim  ea  potiiis  capiatui  interpreta- 
tio  per  quam  fiat  vt  adtus  ipfo  iure  valeat ,  nec  vilo  egeat  xquitatis  fauoie* 
quam  ea  qua*  deftituta  iuris  auxilio,  arquitatis  fublidium  implorarecom* 
j>ellatui  ?  Et  vcrb  ii  mortis  caufa  donatio  effe  creditur  tum  quoque  cum 
S       intcr  viuos  traditio  facta  eil ,  fcd  catamcn  lege  vt  morientc  dcmumdona- 
tore  rcs  fiat accipientis.l.mortis  caufa.  i$.  D.de  manumifT  quo  tamencafil 
nihii  obftaretquominus  polTet  efle  donatio  inter  viuos  >  quippe  quam  cer- 
tumeft  poffe  herietiam  a  moricnte.l.Seia.42.§.vlt.D.de  mort.cauf.  donat. 
.    quanto  magis  fatendum  eft  donationem  efle  caufa  mortis ,  ciim  lic  facta 
donatio  eft  vteum  efTe£um  haberc  non  poffic  quemdonator  voluitrare 
donationis  inter  viuos?  Nec  fane  facilc  poteft  dici  cur  donator  contulent 
dominij  tianslationem  in  longius  tempusWiue  mortis  tempus  Ulud  iit,ibe 
poft  mortem  >  niil  vt  interim  faluam  libi  retineret  reuocanda?  donationii 
faculutem ,  quae  iudicio  meo  tota  ratio  eft  eius  quod  Marcellus  fchbitio 
di&A.  mortia  caufa.va:f.quemadmodum.  Et  cum  ea  ratio  locum  non  ha- 
beatineoqui  motiens  donatpure  in  aliucfnullum  inftans  collaudon* 
tione ,  iicuti  nec  inftans  vllum  eft  poft  inftans  mortis  in  quo  voluntatcm 
mutaredonator  pofliti  mirum  non  eft  facilids  praefumi  donationem  cauia 
mortiseam,  qux  ab  homine  fano  fiat  pcr  traditionem  collata;nihiloroinus 
dominij  transiatione  in  tempus  mortis ,  aut  poft  mortem ,  quam  quarpurs 
fita  moricnte.  Hanc  enim  fatendmn  eft  quanto  minus  rcuocaripotcfts 
unto  magis  natuumhaberedonationis  interviuos,  nec  poffe  cen/eri  do- 
nationem  caufa  mortis  nili  cxpreffum  illud  fit  a  donatoie:  alioqui  nonne- 
gamus  etiam  a  motiente  pofle  fieri  donationem  cauia  mortis  ,  perindeac 
inter  vtuos  *  vt  reuocari  etiam  poflit.  Donatioi\em  namque  cilm  a  mo- 
riehte  fien,dicimuspoft  Papinianum  in  dicXl.  Seia.$.vltim.non  vfqueadco 
praecise  inftans  ipfum  mortis  fignificamus  quod  iit  vltimum  roomentura 
vitar,  liiquo  nimirum  nemo  dixerit  aut  donationem ,  aut  aliud  quicquam 
quod  fa&i  iitab  co  ipfb  qui  moritur,  fieri  pou*e,ied  paulb  laxiiis  accipimus» 
Hclf  T*a.-ni  ,vt  cum  /ignificcmus  qui  Jneui  Sc  lamiam  fit  morituntf» 
vt  funt  pleriquc  qui  pcnc  ad  fupremum  vfque  vitar  fpintum  &  mcn- 
tem  &  iinguam  fanam  habent  ,  vt  voluntatcm  quam  puus  habue- 
runt  mutare  po/Iint ,  &  reuocarc.    Ad  has  vero  donationes  ,  quar  per 
tradiyonem  lic  fiunt  Vt  dominium  poft  donatoris  duntaxat  mortein 
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tiansferatur  ,  non  percinet  qiiod  vulgo  ij  obiiciunt  qui  cas  inter  vi- 
uos  eflc  defendunc,ex  luftiniani  conftitutione  in  d.l.  vnic.C.  vt  adhon.ab 
hered.&contr.hcred.quiavc  initio  capitisattigimus,  longe  aliud  eft  inci- 
pcre  obligacionem  contra  heredcm  cx  facro  defuncti,  aliud  fver<!>  inciperc 
dominn  cranflacioncm.Prius a  Iuftiniano  factum  eft,quia  vt  fici  ct  violanda 
tantiim fuit  fubcilicas&  regula  iuris  ciuilis  ex  quo  folo cft  ius  hercditatum 
&a&ionum,inducendarumqucobligationum  ,  &  111  hercdcm  cransferen- 
daiura  l.i.C.licerc.pccac.li&  l.Gfi  vnusex  plurib.hercd.debic.  vel  crcdi- 
tocis.Pofteuus  vcro  nec  fa&umeft  a  luftinianonec  fieri  potuit  quin  non 
tantum  ciuihs  ratio  fcd  iplius  etiam  naturxlegcs  duar  fubuerteietur,  qua- 
rum  vnacft  Non  poircdommuimtramfeni  abeo  qui  non  ik  amplius  in 
rerum  nacura.  Altera  nemini  iiue  inuito  liue  ignoranti  aufferendum  cflc  do- 
mmiumquod  habeac  ex  luiUcaufa  acquiiitum.  Illud  vcio  minus  ad  rcm 
facic  quodobnciunc  Ercifcundi  verba  prarftationi  feu  cxccutioni  adiecla 
non  faccre  admn  condicionalcm  ex  l.ex  his  verbis  f.  C.  quand.  dies  lcga. 
ccd.Noncnim  cx  eoinferre  polTLs  donationem  traditionc  facram  quidem 
fedcollacodominiopoft  morcem  donacoris  cenfendam  eiTc  donationem 
incer  viuos,Niiianccomniaprobcs  Pofle  quemper  conueucionem  inter 
viuosconfcrre  tranflationem  dominii  rerum  fuarum  in  id  tempusquo  erit 
iammoimus.Quodcercc  nunquamprobabis  aucliquascam  noui  mrisra- 
tiones  hucaifque  incognicas  &  maudicas  adfercs  aflequeris  eodcm  labore 
vcfruftra  &c  inucilicerlaca  fic  Icx  u.  tab.totque  ali.r  leges  dcmde  fecuca:  ad 
inducendumaut  confirmandum  ius  ccftamencorum  cxterarumque  vlti- 
marum  voluntacurh.  Dcniquecumdonatiofitper  traditioncm  nulla  fu- 
pcicft  pia?ltacio,aucexecucio  quarpoft  morccmcollata  videacur  niii  cranf- 
Jatiodominii  quar  tota  iuris  cft  non  fa&i  quam  proinde  neceiTc  eft  fieri 
vel  ex  potcftate  prxcedcncis  craditionis  quod  oftcudunus  dici  non  poflc,vel 
nullomodoi  cum  poteftate  iuiis  fieri  nequeac  vt  probauimus ,  ii  donatio  ik 
inter  viuos  non  caufa  mortis.  Propriumque  cft  donacionum  qua?  pcr  ftipu- 
lationemhuntquia  mhil  habcnt  nili  verba  vt  ex  iis  pia*ftatio  in  aliud  te- 
pusconfcrri  pofllt,quoniam  aliudeft  promitterealiud  piarftare.  At  non 
aiiudcfttraderealiudprartareairanihil  amplius  prxitandum  &  facien- 
dum  habcat  qui  lain  tiadidit,licec  diftuleric  dominij  cranflacioncm. 

ERROR  QVARTVS. 

Dt  di(hnttUne  <JHAm  tdhibcnt  Intcrpretes,  Andonttw  caufa  mortis  dc- 
cejferu  cum  haredenn  fine  herede. 

OnAtionvm  caula  mortis  eam  efle naturam  &  eondicioncm 
\  t  ad  nutum  &  arbjcrium  donacoris  poflint  reuocari  conien- 
tiunc  interpretes,&  ex  iis  quae  hucufquc diximus  iacis  conftat. 
Scd  tamcnadduncplerique  ex  interpreciblu  iicec  ncn  omncs 
excepcioncm  vram  niii  donator  inquiunt»line  heredc  deceflerit.  Sic  enim 
Angel.lmol  Arct.iV  Alex.ad  J.qui  Romc  §.Flauius  n.ic.dc  verb.oblig.Soci. 
in  l.non  omuesij  D.li ceit,pccat.MarliJ.iingul  oj.Ex l.i.  D.  qiu  liue  ma- 
numiiT.ad  Iibert.pcruen.vbi  PanJus  fcribic,n  icruus  vendicus  iic  vc  incra 
ccrtum  tcpus  manumitcatur, eciaii  line  herede  deceHulet  U  emptor  quam 
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vcndicor,fcruo  itbet  cacem  competcre ,  &  ita  Diuum Marcuin  refcripliue. 
Sedccii  mucauenc  voluntatcm  1$  qui  vcndidit»  nihilominus  compecerc 
Jibci taccm.  Huuifquc  fententia-  ratio  illa  vtdetur  aftern  polfe ,  quod  cum 
donator  caufa inorcts  donationcm  reuocat  non  aliarattone  id  facere  vi- 
dcarur»quatn  vc  prufpiciat  fuo  hercdt  quaii  nunc,  malit  hertdem  habere  ld 
quoddouatum  eitquam  donatarium ,  cum  antca  mallet  donatarium  ha- 
bcre  quam  ueredein.NuIIo  ig-tur  hcredeexiftente qttati  celTancecaufa  re- 
uocanda-  donattonts  ipfam  quoque  reuocattoivm  confeqtiens  vtdctur  nul- 
liui  momenti  eileopoitere.  At  lj  qui  conctaiiam  fence:Utam  magispro- 
*banc,contenti  funt  diccre  Paulum  m  d.I.i.  non  loqui  dc  donacione  caufa 
mortis  fcd  deltbcrcace  cutusfauote  nemo  nclcic  multaelle  contra  lurts 
rigoicmconltttuta  l.gencralitcri4.§.ltquisfciuo  D.dcfideicom.  Jibert.  $. 
vfcim.  Inrtic.de  donac.quvproindead  confcqucnciastrahi  non  dcbent.I. 
quod  contra  141.dc  regul.iur.l.quod  ver6  14 .  D.de  legib.  Dcnique  fuffice- 
rc  vt  nullo  iuris  loco  lta  confticutum  repenatur.Addit  Jafon  ad  d.  §.  Flauius 
in  hn.cfle  quodammodo  lmpoflibile  vt  quis  decedat  line  herede  ,  ciim  hf- 
cus ,  lnquicfaitem  litheresnullo  aliohcrcde  cxiftcnte  Per  glofs.  m  1.  ex 
facto^T.S.  vltim.D.ad  SC.TrebelHan.Sed  valdc  imperitc.  Non  emm  no- 
uiimcft  tn  libns  nqftris  vt  ftne heiede quis decedat,adeoque  fine  CaccdXo- 
re,vt  in  fpecie  d.  1.  1. 1.  Stichum  aut  Pamphilum  95  in  fine  pnncipij  D.  de 
folut.l.i  3-Dtuus  Pius  D.dc  lur.fifc.Necturfus  femper  fifcus  fuccedit,  e- 
Ciamii  aitus  fuccellor  nullus  lit,  fcd  ita  demum  fi  bona  tint  foluendo  ,  &  a- 
liqi  a  n  vtilitatcm  hfco  adferrepoirint  d.l.r.§.  an  bona  Dc  rur.hfc.  ttim  vc- 
10  cum  fuccedit  hTois  non  idcircoaut  heres  fit  aut  hercdis  Joco ,  liquidem 
"occupatbona  non  tanquam  hercditaria  fed  tanquam  vacantia.  Deii- 
juunenimeflehcreditariaftatim  atquc  cettumefle  incipit  nullum  fore 
fucccflorem  fiuntquc  bona  vacantia  vtalibi  fcriplimus  cx  l.vlcim.D.de 
fuccefliedicl.Sane  ratio  illa  vulgansqua  mouentur  ijqui  nolunt.donatio- 
"r.i>  rcuocacioncm  boc  cafu  non  valere,  quod nimirum  nerao  lit  qui  nom:- 
ne  donantis  cam  reuocacionem  obncere  donatario  polfic.facile  poceft  ciu- 
diiiponas  remdon.itam  repenii  pencs  tertium  quancumlibet  iniufttiin 
polfelforem.lToc  lpfo  enim  quod  ciit  lllc  poflefsor,vtique  plus  iutis  habe- 
bic  quam  douatafius qui  a^et  cx  reuocata  donatione,nec  quicquam  proru* 
betquominuspcrinde  poflltobiicerc  donacionis  rcuocationcm  acu  cfscc 
jpfc  heres  donacoris,cum  ea exceptio  quamuis  lit  dc iurc  tertij ,  tamen  ex- 
cluliua  iit  iurisagcntis  vt  noltn  Joquuntur  poft  Bartol.  ad  l.i.D.  de  excepu 
rci  ludicex  l.loci  4.$  competit  D.ii  leruit.viudic.l.i.D.vti  pojlid.  1.  vitim. 
D.dcacquir.pofs.l.vJtim.Cdcrei  vindicat.  Et  ob  id  nimirum  Alexander 
hancfentcntiam  Angcliputat  itaproccdereii  morciscaufa  donatio  fadta 
iicpertraditioncm>  vt  non  cgeat  donatarius  a&ione  adrem  habendam 
(nullamcnim  acHonemhabcrcpofsetcxdonatione  reuocata)  led  tantum 
ictentione.Ncc  malc*  quamuis  idem  Ialon  fupradicto  loco  vt  fubttlem  a- 
gat  impii^nct  hanc  diitinctionem,  rationc  illa,qubd  donatio  caufa  moatis 
nontantum  pcrtraditioncmfieripoilitfcd  etiampcr  ftipulationcmexl. 
'  mottiscaufadonacio  l.feq.§.vltim.D.de  mort.cauf.  donat.adeoque, 
"inqtuc  illcper  padum  nudum  ex  1.  fiquis  argentumC.dedonat.  Proriits 
•  mwbciJitci.£ta  cnim  valec  donatiofatta  pei  Itipulationem  vt  cx  ea  poilit 
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daria£h'o(nonetiam cx pa&o  nudo donatiomscaufa  mortisvt  fuolocoi 
nobis  difputatum  ett) quistamen  admittat  aiiquam  dati  adlionemexea 
ftipulatione  qua?  non  aliam  caufamhabuciitqtiam  donationem,  cum  do» 
natiofuit  rcuocata  ?  Aut quomodo potei  it  donatarius  hic  efiedum  dona- 
tiflnispercipetetincattionePDenique  contraqucm  aget  exhuiufmodi  lli- 
pulatione  mortuo  donatore  linc  heredc  ahove  fuccellbre  ?  An  forte*  dabi- 
museiadtionem  m  pcrfonam  teitijpoilefsoris  cx  Itipulatione  intcrpoiita 
cum  donatore,  cui  poflefsorhic  nequc  heres  extitcrit ,  ncquc  alio  iure  fuc- 
ccuerui'  Itaquc  vt  hinc  nos  quid  fentiamus  dicere  inchoemus , Cum  dona- 
tionum  cauiamortis  fummadiuiiio  ilia  lit  vt  alia?  per  traditionem  hant  a- 
lixperflipubtioncm.Iiproponastradaride  donationc  quar  fadalit  per 
itipulationem.nonputo  pofsedubitari  quin  planeinutifisfiat  lireuoce- 
turpei  donantem  tametltpoitea  deccfsent  ille  tinehcrcde:  quia  etiamii 
reuocatio  non  valeret,incrhcax  tamcn  elfet  donatio  &  ex  donatione  com- 
petensadciodeficienteperfona  contra  quam  poflet  excrcen.Namex  hac 
caufa  non  tantdm  adio  intercidit  fed  ipfactiam  obligatio,  quarnon  po- 
tcitfanefuhliltcre  liperlona  nulla  litqux  maneat  obligata  d.l.Strchum 
$.i.m  fin.de  /olut.l.i.J.idem  PomponiusD.  depotit.l.  pottquam  5-in  pnnci- 
pio.D.vt  legat.fcufideicom.nomcaueat.  licut&  cuin  perfona  dchot  cui 
aliusiit  obligatus  vt  in  l.i.C.  de  oblig.  &  a&ion.Ipfam  tamen  reuocatio- 
nem  valcre  iam  indc  ab  initio  certum  ctl ,  &  priufquam  donator  mo- 
xiatur  >  incuius  arbicno  fuit  mutarevoluntatem,  quique  fi  lem  dona- 
tam  tradidiifct  etiam  condidtionem  ex  pccnitentia  vel  vtilem  mrema- 
dkionem  habuiflet  1.  qui  mortis  ;o.  D.  de  mortfs  cauf.  donac   Cur  ergo 
•dicamus  rcuocationis  quar  ab  naitio  valuit,  erfe&um  impediri  obidlb- 
liim  debere,  quodqui  reuocauit  dcccifcrit  fine  fucceiTore/'  Nam  quod 
fupra  obiecimus  pro  Angelo  reuocationem  donationis  non  vidcti  fa- 
&am  niii  fauore  nercdis  futuri ,  qui  proinde  li  nullus  poltea  iit  ,  nulla 
quoque  videri  debeat  fafta  reuocatio,  facilcm  habct  reiponiionem»  fci- 
licet  donatoiem  cum  reuocat  donationem  caufa  mortis  non  tam  id  age- 
re  vt  fuo  hcredi  proiit  quam  vt  noccat  donatai  io,quamuis  per  confequcn- 
tiasprofutura  fit  ca  reuocatio  heredi  fi  quis  crit.    Non  autcm  tam  quod 
pcr  confequcntias  cuenit  ,  quam  quodprincipaliteragitur,inipicicndum 
eftl.  1.  l.quid  dicimusy.  D.de  autor.  tutor.    Ptoinde  quamuis  nullas 
hercs  iit  cuius  fauori  &c  commodo  poflTt  ccdcre  rcuocatio ,  non  co  mi- 
nustamen  verum  eftreuocatam  clie  donationcm  ab  co  qui  reuocandi 
ius  habuit,&  co  tempote  quo  non  erat  quarrendum  anheres  aliquiscflet 
qui  necpocciat  vllus  efle  hominis  viuentis ;  Cumqu?  femcl  extin&a  flt 
donatio  ex  voluntate  donatoris,  nouoaliquo  fac,to&  argumento  opus 
eftvt  voluntasquxdefcceiat,  recenti  iudicio  rediiiTe  mtelligatur  vtio- 
quitur  Papinian.in  I.qui  cx  libcris  ii.f.  vltim.D.de  bonor.  poflcfs.  fecund. 
tabul.  Quod  tamew  iudicium  reccns  ncmodixerit  fumi  pofleexeo  folo 
quod  poitea  contingat  nullo  herede  reli&o  mori  donatorem :  cum  id  noil 
cuemat  miipoil  mortem  &  contra  votum  ncdum  prxtcr  .opinioncm  do- 
natoris-Atli  donatiocaufa  mortisnon  per  ilipulationem  ra&a  fit  fcd  per 
traditionem,  fubdiitinguedum elt  an  ti  aditio  lic  facta  fuerit  vt  doniinifi  in 
donatariuilatim  uansrerretus,  an  ua  vtdominij  tramlatio  poit  donacons 
igf5W   -   r'i  .*  •■ 
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mortcm  conferretur.    Priorc  cafu  rcuocatio  donationis  pcr  donatorera 
fa&a  licctnon  reuocct  tradicionem,tamen  reuocat  domini)  translatio- 
nem.qu.rcum  iunstantumlitnonetiamfacti,  facile  reuocari  poteft  ex 
nuda  voluntate  illiuscui  iusellreuocandi ,  exeoque  tcmpore  fatendum 
cft  rem  donatam  incipcrc  clle  pcnes  donatarium  line  caufa ,  ob  idque  non 
tantumcondiftionetenerieum  fed  vtiliquoque  vindicatione  dtd.  I.  q« 
mortis:  fed  quia  reuocationc  traditionis  quoque  opus  eft  qux  facVi  eft»  vt 
donatioin  totum  teuocatadici  poflit,&  eo  iplb  modo  ac  iurc  quo  fuctat 
in>ta,euenit  neceflario  vt  inutilis  Hc  inefticax  maneat  illa  reuocatio  fi  do- 
natanus  aliquo  cafu  non  amifcrit  pofleflionem  rei  donatx ,  nuilufque  lit 
heres  donatoris ,  Non  quod  eo  mini\s  valeat  teuocatio  quia  hullus  heres 
fuVfedquia  noneftpcrfonaquxdonatario  quantumuis  imufte  nullooue 
iure  rem  habcnti  controuerliam  facere  poflit,  quam  etfi  quis  facere  veflet 
nulio  &  ipfe  iure  frct  is,adhuc  tamen  vtncere  sonatanus  deberet  non  tan- 
quam  donatarius,  fed,  tanquam  poflefljr  alius  quilibct.    Itaque  nulhu 
hoc  cafu  quarftioni  locus  relinquitur  An  valeat  reuocatio  necncquiaftc- 
uti  certuin  ius  clt  valere  reuocationcm.   Ita  in  facto  exploiatum  cft  ne- 
minem  cfle cui prolit  ea  reuocatio  quique  ius  per  eam  qua»iitum  aducrfus 
donatarium  cxeqai  poflit.  Sed  iialiquo  cafu  donatarius  amiliflet  pofticf* 
iionem  earaque  poftea  non  interdi&o  aliquo  recupcrare  vellet  fcd  lcgiti- 
maaftioncitueciuili  liuc  poctoria  iuredommij  vel  quali  dominij  (nim 
interdjcto  non  de  dominio  fed  de  polTeflione  tantum  quarri  oporteret)  lam 
vero  apparcrct  valuille  leuocationem  nec  ob  id  min  is  vtilem  cfle  quod 
decef  ei it  donatoi  line  herede,  quia  fuccumbcrctpioculdubio^donataxius 
qui  tamenvinccte  dc'?etet,  li  reuocatio  non  vaieret  ob  id  quod  hcres 
nuiljseflet,  Si  veu»  Jominij  tranflatio  poit  donatoris  mortem  collau 
propon.itur,  cciihoc  quuque  cafr  idem  eit ,  quod  in  fuperiorevt  dona- 
tionis  te'.toca:ic>  valcac  quamitis  nullus  /ic  hercs donatons ,  ammo  tanto 
magis,quanto  faciims  cft  vt  J ominij  tranflatio  nondum  facta  impedia- 
tur,quam  vt  facta  rcuocettn  ,  nec  co  miniis  tamen  extraneum  quemlibet 
nullo  iure  agentcm  vinccte  debcat  donatarius  >  quem  traditio  fola  perin- 
defeceritpofsefsoremaclidominij  quoque  translatio  factaefsct  quippe 
qux  nihil  communc  habet  cum  caufa  pofleflionis.  Attamen  in  eo  ditfcrt 
kiccafusaprxcedente  quod  etiamfi  non  efset  reuocata  donationouam 
adhucadmittit  dubitationem  quam  fupenor  cafus  lion  admitteret.  An 
dcfuuctodonatorefine  herede  vaJcre  do:;atio  debcrct.  Nam  ex  vnajpar- 
tc.quod  donatoris  nullus  heies  eft,  vidctur  fuadere  vt  tanto  magis  valcat 
donatio  qux  iic  facta  fuit  vt  dominium  nonnifi  mortuodonatorc  tians- 
fcrretur ,  quandoquidem  vt  proximo  capiccdifputabamus ,  ea  potiflimuni 
ratioimpedit  nedonatio  inter  viuoslic  fictipoflic  vtdominij  cranslatio 
poiimorcem  conicratur,qubddominium  ftatim  poit  mortem  donatoris 
hcrediper  legemacquilitum  ignotaiui  ei  vel  imtito  nonlit  aufferendum, 
quxratiolocumnon  habet  U  donator  dccedat  iine  hcrcde.   Etfi  autctn 
nunc  agimus  de  donatione  caufa  mot  tis  quam  conftat  fic  fieri  poflc  vt  do- 
miniumcxca  poftmortemdui,taxatdonatoris  cransferatur  ptopter  con- 
currentem  legis  poteftatem  poftqttiminductum  cil,  vt  denationes  caufa 
mottis  ad  initar  iegatormn  capi  ancur,p  u  teft  tamcn  cadem  tatio  mouere  in 
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ca  quarftionequampaulloantecta&abamusDedonatione  Jtmplicitcr  fa- 
ctapoitmorcem  au  cenferi  dcbcat  inter  viuos  ancaufa  mortis  VtfciJiccc 
mortuo  donatore  iine  fuccefibrc  falteni  hoc  calu  admiiterc  dcbeamus  m 
dubio  ccnfcndam donationem  inter  viuos,  etiam  qua:  per  traditionem  fa - 
cta  iit.quod  tamcn  nos  negammus  iam  »  &  iterum  negamus.  Noji  enim 
fola  ca  ratio  me  cocgic  vt  ncgarem  ciTe'donationcm  intcr  viuos,quod  alio- 
qui  rien  non  poflcc  cicra  iniuriam  hcrcdis  vt  difcederet  dommium  abeo 
vclinuitovel  ignorante,  fcd  illaprarcipucquod  iinc  potcftate  legis ,  qua: 
tamen  tu  donatiombus  inter  vjuos  non  fe  jnterpomt , nequeac  domiiuum 
difcedere  amortuoqtti  iam  nulluseft&jindonatarjum  ttaniirc:  qua  ra- 
tio  peunde  locum  habcc  iiuc donacoris  heres  aliqtusiit,  iiue  nullus.  Az 
videamusnecx  .  haparte  potnis  dcfendi  poflit ,  cum  donator  lineheredc 
deceflic.donationcm  etiamquaciimphciterfadU  Iic&  collata  poft  mor- 
tcm  nullomodo  valcrc,nc  quidem  liirc  donationis  caufa  mortis.Qtua  licet 
donacio,  qtix  comitcm  habuic  traditionem  nulloliciedis  lacto  indigeac» 
nec  protnde  vlla  hcrcdisperfona  ad  indncendam  dominit  cranflacionem, 
quandoquidem  lexquaripfa  dominium  cransfert  ad  mitar  legati  factum 
hominis  non  requiricmeifonam  tamen  aliquani  ctTe  necciJc  cit  liue  veram 
ftue  fi&amcui  lexaurreracdomimum  ,quod  donacario  vcl  lcgatario  cri> 
bucre  vclit ,  &  cuius  fa&um  lcx  repraricntet.vt  apcrtiflimc  cenumus  eue- 
iurcm  Jegacis.  Legacum  cnim  ctli  nonper  mediam  hercdis  pcifonam 
fcd  recla  via  traniit  in  legatarium ,  idco  tamen  cranlit,  quia  h*  non  eifct  le- 
gatari  j  eifet  heredis,&  antcquam  eflet  hct  edis,eflet  hereditatis,  vt  apparct 
rx  ca  lcgaci  derinicione  quam  ponit  Florcntinus  in  I.  lcgatttm  li6.  de  Jcgat. 
l.  vbiait  legatum  eilc  delibationem  Itcreditatis  qua  teftator  cxco  quod 
vmuerfum  heredisforctalicui  coliatum  quidvelic.  Vndecftquod  dici- 
mus  legaca  omnia  rehnqui ab  hercdc  tu  cciam  curo  ab  liercdenon  funt  pne 
ftanda,puta  cum  per  vindicationc  reli&a  funtquo  cafu  potcft  legatariusca 
occuparcpropna  autorjcaccob  idque  heredi  quijfolus  iit  Jegari  nihiJ  pofle, 
quomam  nemini  a  femetipfo  leganpoteft  i.&  quide  totum  18.de  leg.  i.  & 
a.J.Jcgacum  u6.$.i.cod.Ec  fanc  prius  eft  vt  qtiis  habeat  hcrcditatem  aliqua 
adeoque  ceftamencariam  quam  vtpoflitlegattlvlJumielincjucrcitavte- 
uamii  teftamentum  vtiliter  fecerit,  ii  tamenex  conon  iir  adita  hcredir«s 
ftd  a  legitimis  hcredibus  venicntibus  ab  jnccitato  acquiiica,  non  debcan- 
tur  legaca,quianiminim  hercditasteftameiuariahoccafunuliaiit,  quam- 
uisfit  Iegitimal.li  nerao?.  D.  de  teftam.  tutel.  l.ea  quam  14.  C.  de  fidei- 
com.Quanto  minus  igitui  legacum  vllum  efle  poilet  li  nulJa  eflec  hered:- 
tajj»  AcqmnuJJacfthercditas  ftatim  atqucdehcit  omnmo  fpes  habend* 
hcredis,  ctim  hercdiratis  fidtio  non  lit  inducU  pcrlegemniii  vtpoflit  fa- 
ccreheredem  &  faccrehcrcdis  res  iingulas  hcreditauas  1.  legatum  80.  Dc 
lcgar.i.  I.  riliusfamilias  i&.  D.ad  leg.  Falcid.  &  qucmadmodum  pacrnno- 
rnum  quod  fuit  viucncis parrisfamiiias.eo  morcuo fic hcredicas  ii  heres ali- 
quisfme  teftameutanus  iiue  lcgitimus  fpetctur,  lcaquarfttic  aliquando 
hereditas  proptei  fpem  habcndi  here«lis,deficientc  illa  ipe  deiinit  eflehc- 
redicas  &  conuerticurin  bona  vacantia  vtfupra  diccbamusex  J.  vJtjm.  D. 
defucccfs.cdidtJ.i.fari bonaD.de  jur.fifc.  1.  ii  hercdum  10. C  de  inoffic. 
te^am.Ctimquelcxfola  illaliccuiuspotcftate  dominia leru»  lcgatarum 
(Ntv^:'*        .  :'-      .       .  .-.  .        .  /...:?r:v.,  .'. 
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transferri  poiTint.non  vulc  lcx  transferre  inlegatanos  dommiaquxaliar 
qui  nullius  rutuiacllent » cV:  ob  td  tancjuam  vacancia  ad  rifeum  pcrtine* 
rcnt,  fed  ea  tautum  qiur  itnon acq  Jtrerencur  legacano  fucura  etlenc  hcre- 
dis,cui  vtiq icnocere  tclcatot  ;  &  volmc  &:  pocutc ,  non  eciam  ftfcoqm  bo- 
na  vacantia  orania  non  a  ceilatorehabet  fed  a  lege.  Qupd  autem  m  iega- 
tisdicimusidemobtinet  in  donacionibuscaufa  morc!;  qu*  fcihcec  adet- 
empktm  cc  mtta;  icgatorum  capiuntur.Niii  quod  ab  lnteitato  iegaunulu 
valcre  poi  !un  t, donationes verb cai;  ia  mortis  poifunti.  tam  is  15.  lnprioc 
D.  demort  cauf.dqnac.vtfequenti  capitelatius  dicemus.C;eterum  l:ceu- 
liquem  tcltaiuentarium  ni-tcdem  cife  non  neceiie  htvcvaleanc  donatio- 
nes  catfa  mortisvaTqucm  tamen  heredcm  ciie  neceile  eit ,  vei  ob  id  nuxi- 
mc  qubdquilquis  donatcaufa  mortis  nonaliam  donandi  caufatn  habcc 
quatn  qu  d  maiit  dor.atarium  habere  quam  heredem  fuum  UwL  fei'acu$. 
55. $  i-D  cod.qur  camemacioad  eum  donatorcm  accommodannulltmio- 
dopotett>qui  raofiatux  u*ne  hei  edchtque  hoccafuridicuia  ck  iHuforiado- 
natio  caufa  mortis  nimirumab  co  factaqui  maluitquandiu  vixit  habere 
rem  quamdoimtariura.ipfum  vero  donatarmm  noluithabere  mii  magis 
.quam  heredera  fuum,  qui  tamen  nuJius  foret.Icaque  penndc  elt  acti  dice- 
act  donator  malle  (e  vtdonatariits  rem  haberet  quam  vt  nemo,  quodciTec 
itultum.Qujd cnim  donaiTc  vidcretur  qut  donafTet  id  quod  nec ipfc ncca- 
lius  vllus  ha  c:e:,aut  habcre  poilet?Qinnimo  perinde efset  acii diceretdo- 
nator  fc  malle  donatanum  eam  reinhaberequam  fifcum  ad  quem  fcitaut- 
icirc  dcbct  petoentura  bona  fua  oouiia  poit  mortem  fuam  ii  crunc  vacan- 
tia.Hocveru  eilet  (hilttiis»rtuta  nodebcc  donator  i^perarefucurum  vc  iuam 
voluntatem  qiu:lei;is  auxiiioindigeat  lex  aduttUra  jiccoutra  hfeum,  cuius 
foitusdamno  cetsu»  a  cltet  ea  donatio li  vaicret.  Ex  hrs  vero  lnteihgimw, 
quam  improbabilis  itt  fupradicta  deciiio  Aaigeii  quae  .tamen  a  Iafonc  iti- 
pradicTo  ioco  follenimappeliatur  vcdonatio  cauiamorcis  ctiamcjuaper 
donatoris  pccnitentiam  rcuocata  tit  nihilominus  valcat  cum  donatorde- 
ccilitliue  hcrcde.  Tant.tm  emm  aoclt  vt  ob  id  magis  valeredebeat  dona- 
tio,qubdnuiiusherestit  donatoris  qui  donationem  expreiJtm  rcuocauic 
vt  c  contrano  vei  ob  hanc  ipfam  caufam  mutiiis  Hat  donatio  eciamqux 
non  fuentreuocata.Ncque  Angeli  tantumhic  erroreit&eorumommum 
quiopinioncm  eiusYcquuntui ,  fcdcxtcrorum  quoque  lncerprecumcnu 
contta  Angelum  fentiunt.  Omnes  enim  fupponuntpro  vero *quod  iios  ial- 
Jiflinuun  clfe  probauimusiVaiituiam  donationcm  caufa  mortis  abeota- 
ctam  qin  hereaem  nullunirebquiiicc,ti  reuocatanonfuiisec.Ad  quidenini 
qnojrcreiit  An  valeretdonatio  reuocaca.  eo  cafu  quoncc  vaieie  poActe- 
tiamh  renovatanon  efsct.  * 

ERROR  QJINTVS. 
A      donatoris  cauft  mortts hcredit4s  nu.U vel non  AdiiA fu'&4d  $■!./.«» ts 

l^.D.dc  don.fi-  ad  Li.D.efuifineman*ad!iberf*pcrucn. 
£•  *5tV  "  N ThR p r  kt  1  s  nolhos  refellit  quod pro  vcro  iiabuerunt  tefte 
S^Vil        ^lU10 Ciaro  m  $.donatio  qua-it.  >.n.a.donauonem caufa moitis 
Jfv  ij  i3fc£."u.>am  iicreditatts  aditionem  rcqunetc  iiue  ex  tethmentoli- 

.«c.ab  mtcitato  vtJafondifputat ad  d  $J;lauiusnum  29. vbim 

hauc  fcnt4niaant att. tc  moueri  ca  potiilimum rationc  tjuiid valcat  donatio 

i  aufa  mortis  facta  pcr  hJiiunfanulias  dummodo  confcnticnte  pattc ,  cuni 

tamcn 
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umen  nUusfamiiiasnullam  hcrcditatcm  ncque  telUmcr.tariam  nequelc- 
gicimam  habcrc  poiJit  extra caufam  pcculi)  carhcnlis,mfpecto fuhcet jiv 
rc  Pancicclarum.l.i.D.dccaftrenf.pccul.Ncc  aiumaduertit  \irr.onus,quod 
nosinprarccdcntibusnrpius  inculcar«coa&i  fumus,  w  d.  §.  tam  is  §.hlius- 
fcamiiiasia^i  dedonatione  caula  mortis  facra  cx  peculio  proreCtJtie  quod 
crim  iit  patus  magis  quam  fih)  1  ;  £  fcd  vtium  D.de  minoi.  non  tam  a  liiio 
donari  incciligiturciim  donarpatrc  confentientcqu^im  a  pacte  jpfo  in  ca- 
fummortis  hh)  l.m^dibus  9.$.penu!t.D.dc  donat.l.  ti  conicnticncc  16.  Di 
demanumif.l.n  pator4.D.de  manum.vindidt.vtproindc  r.Ofi  iit  qucrcr.au 
anfiliustamiljasqui  patieconientientc  donau»t  caufamortis  hercdem  a- 
hquem  reliquetit  nccncquandoquidem  non  hhus  fcd  patcr  donaflc  mtci- 
ligicur.Pociufquc  mfpicicndum  eflcc  an  hcrcdem  aliqucm  reiiquiiTct  patcr 
cuius  donatio  fuic.quod  tamcn  ncc curandum  quoque  eit, fpcciali  vaiut  ac 
ltugulari  racionc  quam  nos  latius  fuo  locn  enarrauimus  ,  quia  h.rc  mortis 
catifa  donatio  quam  riliusfamilias  facit  confentJcnte  patre  vcl  quod  cfte- 
&u  idem  eit,pater  iple  in  cafum  mortis  hbj  non  pc^teit  dici  vltima  volun- 
rasneque  fiiij  ncquepatns.  Non  hlij.quia  cv  lilius  lilc  non  eilqui  donare 
intelligitm  ieu  pater,oc  non  potelt  n  luisKimihas  extta  cauiam  caitrciis  vcl 
tjuaii  caltieniispectui)  decedcre  vilo  cafucum  vltima  voluntate :  Non  pa- 
tm,quia  Jjcet  llic  iic  qui  donallccreditur,pofiitque  decedere  cii  vltima  vo- 
iuntate  vidc-tur  tamen  donalie  in  cafum  mortis  hl j,qux  rcs  facit  vt  moi  tuo 
poilea  riliofamiliasin  vita  patris,  donatioperliciatur  hatquc  irreuocabih} 
mottcrili)  pennde  acii  maiium  qttclibetcafum  facta eflecac  fub  alia  qua 
hbetcondtcionc  lntcrviuos.tametUquandiuhlius  vixitpotucnt  llJa  rcuo- 
can  non  cjuidem  a  iiho fed  a  patre.Quoniam  donatio  quarhbet  caufa  mor* 
tisikuti  tua  nacurarcuocaSihseltvfquead  in  jttem,  itanon  nili  vfque  ad 
morccm  eius  cuius  raortis caufii  fa&a  fuic ,  & confcqucntcr  ciim  facta  ett 
caufa  mortis  altenus  quam  iphus donatoris  quomodo  fieri  cam  poile  con«* 
itac  J.mortis  caufa  filq  u.l.morciscaufa  capiamas  18.De  morc.  cauf.donac, 
perficicur  £c  nt  irrcuocabiliscciam  viuo  donatore ,  idcoque  nihil  prorfus  la 
intereitan  js  poltea  heredc  aliquc  relinquat,an  nuliu,non  magis  quam  ii  is 
niter  vjuos  donafset  alitcrve.contraxiilet.  Nam  quod  volumus  iri itas  ficri 
donationes  caufamortis  etia  qua^ab  initio  valueruntii  donator  dcceflcrit 
abfque  lierede  ad  eas  tantum  donatiowes  pcrcmere  lntelligimus  quarucf- 
icttus  plenillimuscoilatus  iitpoltmortemdonacoris,non  itemad  casqua; 
vmo  donacotc  plenumefiectum  fortiuntui.  Quarc  iiponeicsiicfada  elTe 
mortis  caufadjnatione  vtdominiu  in  donatanu  Itatim  transferrctur,lic£t 
tcuocabjlitcr,  non  putarem  diitingucndu  an  donatoris  aliquis  hcrcseflet 
an  nullof»  quia  viuo  donatorchuiuimodidonationespcrhciuntur,  cum  vc 
nmiDDo  pctleclaMintnihil  aliutliequiraturnili  vt  deimantpofie  reuocari> 
ti auflaco  i.im  jnde  aiy  eo  teporc  quo  fattr  funt  dominio  per  traditiona.Ac-. 
qui  v t  ceimant  pofie  rcuoca n  eucnit  viuo  adhuc donatoie , quia tunc  id  c- 
nerfit  ejum  monturdoj.atortquo  initanci  nihileilquod  po/Jit  ille  facere  ex 
nsomnibu*  qtu-etaJis  fadbi  funt  vtpcralium  quam  per  ipfum  dor-atorcm 
opediri  no  lpoilint  cuiufmodicit  donationis  leuocatiol.  vltim.  D.  de 
candic.lnlcitut,    Jzfgoquamuispoftea  contingat  donatorcm  hunc  dcce-t 
devc  finc  heredejnon  ldeo  tamen  irrita  lieri  poteit  donatio  qua.''  non 
ioJum  femcl  vaitjLC  lcii  eciam  peiietta  etfeclumquc  plcniilimum  for- 
titaibit.     Excmplo  cius  quod  obtinec  m  dcuiauombus  intcr  vmioa 
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&  vxoieni.1.1.  C.de  donat.inr.vi  r.  &  vxor.  Eft  cnirorcOa  ittaram  donatio- 
numhac  mrc  comparatio,  cum  tam  harquam  llla?  reperiamur  otnmoo 
perfectar  viuoadhuc donatore.  Illud  nobitfaciendum  fupercft,  vtrcfpon- 
deamus  ad  l.L  D.quiiinemaniimifl*  ad  ltbert.  peruen.  quo  vno  loco  motuj 
elt  Angelus  vt  nouam  opinionem  hanc  induceret ,  qme  negat  valere  dora- 
tionis  reuncationem  ticrun&o  donacore  linc  herede.  Facilisaucem  rcfpon- 
iio  eit  i  Negarc  nos  donationcm  hanc  reuocatam  valeic  non  ob  ld  folum 
qitod  reuocata  iit » fed  etiam  quia  iinc  hcrcdc  donator  dece flent,quaniuo 
cam  faceict  eara  irrium  eciamii  reuocata  non  eifec ,  mulco.magisiaciet 
lrritamaccedencc  reuocacione.  Aliaquecaufacft  iibertarisdequaind.U 
non  proptet  iolum  fauorem  iibercacis,.vt  dicunt  qui  fc  verbo  vno exp 
volunc ,  fed  quia  in  ea  fpccie,id  eft ,  vendito  feruo  ita  vt  intra  certum 
pus  manumicterctur  libercas debica  fuit  feruo  ab  emptorc ,  non  cx  vi 
voluntatcfed  excontractu  incer  viuos,  ideft,ex  cauia  emptionis,em^ 
reqoe  mortuq  ance  manumiflionem,  citm  exmdecercumcileincipiacn 
pofle  amplius  ab  eo  pareti  legi  venditionis*leruurnque  manumacci,  fucce- 
dit  poceltas  confticucionis  diui  Marci  quae  facic  vchuic  feruocompetatii- 
bercas  ipfo  iure  eciamii  non  folum  emptor,  fed  &c  venditor  quoquc  decci- 
ferit  line  herede,  vc  icx  aic,  Nempe  quia  potcltai  conftitucionis  reprxlcn- 
tac  factum emptons,vt  aicl.vlc.C.ii  mancip.ira iuer.alien.  vt  manumittiL 
i.6c  4.eod.vltimofcilicctillo  inicantiquocmptormanumitcerc  debuit»ic 
promde  vlcimo  inftanci  vel  cempoiisquod  prarrixum  fuerat  mantimiflioni» 
Ji  tamdiudonator  vixerit,  vcl  vica?  tempons  ii  decellcrit  antctcmpusprr- 
fljtutum.Nam  fera  eifec  reprxfencatio  ra&i  emptoris qux  tieret  pcr  lcgetn 
poil  motcem  emptons ,  cv  eo  tetnpore  qno  impoflibile  eilet  aliquid  hen  ab 
co  qui  iam  clfec  derundhis.  Lex  enim  cum  hngit  falfa  quidem  fingit/ed 
tamcn  poflibilia.  l.confeflionibus.15.  D.dc  intcrrog.in  iur.faciend.  Tunc 
ergo  repifffentatur  fa&um  emptoris  cdm  emptor  ipfemoritur,ideovjue 
uon  eo  inftanti  compecit  libercas^  fed  ftacim  co  mortuo ,  id  eft  ,pnmoin- 
ftanci poic  mortcm cmptoris.l.ei aui.4.] . vlt.D.qu;  iinc  mdnumiiCquia nu- 
numiliioncm  prarccdcre  neceife  eit  priufquam  ex manumiflione  compcrat 
libercas  Cum  autc  m  hoc  cafu  lcx  reprjetentet  fa&u  ipiius  empcoris  canqui 
viuentis,tu  quoq;  ctim  iam  defuncius  eityquis  miretur  cf>pcr  ei  c  hbcicacem 
feruo»etiah  dcccllertc  emptor  iine  hcredc?  An  forte  libertts  quar  copccetet 
ex  manumiflione  ii  manumiflio  reucra  pr.cccflillec,  mrirmai  i  poftea 
uocari  pofletob  id  foliimquod  iine  herede  manumiilbrdeceiUilec?  i 
volumus  minorcm  cfle  poceftacem  manumiflionis  ra&e  quar  pcri 
pro  fa&a  habeactir,quam  li  reuera  tadacflec/minore  deniq;  eiTe  auc 
iegis  quam  hominis  manumicccncis?  Multo  mimis  autc  ad  rcm  pcici 
vcndicor  quoque  iine  hercde  deceflcric:quia  nullo  venditorisfa&o  mdiget 
Jucc  libercas  vc  competat  feruo,  quamuis  indigeat  pcrfeuerantia  volunttU* 
venditocis ,  qui  vendcndo  ea  lcgc  non  iibi  lcgem  didcam  voluit a  qua  rffle- 
dercnon  pofl-:c,fcdempcori.l^.D.dc  fem.cxpcrt.l.i.cVd.l.vlt.  C.ii  nuncif. 
ica hiei.ahcn.  Acqucadeb  illud  magismirum  eftquod  R«.]iiicurinuV|4i' 
etKimii  vcndiror  voluncarcm  murauenc,  nihilominus  compctere  femoji; 
bcicacem,cumnonpofliccompecere  inuito vendieorc  ex  cuius^oiuntacc 
iub  j  1  c  e  mptor  n  ecefli  tatcm  ma  num  i  tccndK  Scd  i  ntel  1  igendum  i  1  iud  cft  dc 
liio cafu,quo  venditot mutauent  voluntacc  dei  u r.c co  :am  emptotc» ac 
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indc  co  tcmporc quo  rcs  ampliiis  non  hr  incegix,  rejnxicntato  icilici  t  :a -n 
pcricgcm  racto  nunumittcntis,cjuia  cjuo  inltant: emptor moriturjicjc 
antc  tcmpus  prxllitutummicipic  ccrcum  ciTc,  cum  nequc  nuiumiiliile,  nc  - 
quc  nununullurum  cilc  fcruum  incraptxfixum  dicm,  idc  jcjucprocinus  rk 
iihcr  isqui  nunumjccendus  cft ,  quicjuc  atnpiitis  manumitti  non  potcil» 
non  cxpcctato*Japiu  tcinporis prcllituci.  d.i  x  &  Uvlc.  D.qui  iine  uunumiC 
adbbeit.peiuen.CL  atg.  l.GaJjus.29.  §.  vjdendum.  D.  dc  iibcr.  cc  p"llhum. 
H-UJC  cnim  noiham  iiiterpietationcuiprobacpiinu  pats  dicrx  Iegn>  primc, 
qux  ponit  vcnditoiem  cv  cmpcoicm  decciliilc  llne  iierede.  Nimuum  antc 
cempus  mcra  quod  manunuilio  ricii  debuit,iiqtudem  clapfo  Ccmpoie  ctim 
umiibcrtaji  incepiflec compctcte  ipfo  iure  fruitra qua*teietur  an accciiulct 
cuiptor  vci  vcnd;tor,  vci  vteiquc  imehciede.  Vtiocjue  autcm  auce  coufti- 
tutum  ccmpui  defuncio  abfque  hetedc  lacio  liia  hbettati  nc  con. pctcret 
obltaic  vidcbatur ,  cjuod  manumntendi  obligatio  cjua  defundtus  emptor 
dumviueict  tcnebauir,ipfius  moitc  fic cxtinCia  ncmmc  f;.peillitc  inqucm 
tranfmitu  poilct,  prxfettun  cxtmCta  ctiam  obiigationc  acrna ,  £V  actior.e 
quxcontracumcopetebat  vcnditon,inortuo  etiam  vc.iditorc  jine  licicde: 
vtriullusproinde  iocus  relictus  vrderctur  potcftati  lcgii  m  rcpralcntando 
facto emptoi is  dctunch  cuius  obiigatio  eiufdeni  morce  proHus  fin:cac\: 
rjcrcmpta  ellcciimca  eiiam  &;  pcrcmpta  actionc.  Scd  vt  coj  tia  rcfpondcri 
defceat  pro  Jibct  tate  iliud  faeit,quod  potekas iegis  repixfeniac  faciunfi  ho- 
uunis  6C  emptous  non  co  tcmporc  quo  cmptor  cc  vcnditoi  lam  decellerinc 
iine  hercde»  fcd  co  mitanci  cjuo  certum  eilcincjpit  non  cflc  ab  cmptorc  fa- 
tisractumconucntioni»  ncquc  fatiihcti  ampliiispofle  cjuod  iic  morier.te 
emptoic,  Sc  co|iiecjucutcr  pnuUjuam  iitiilc  moituus,  ciufquimnrtc  finita 
obiigatio  manuuijtcendi.  Atdifnciiior  lile  exfus  cil.cjuo  vcndicoi  mutauc4 
nt  voluntatem  dcfuneto  lamemptore,  mtratcmpus  umen  cjuod  manu- 
mittendo  icruo^uerarprxititutum,  cumabfurdum  videatur  mutandx  vo- 
litntatis  facultaqcm  cjuam  coueutiouis  tcmpora  laxgiuncur  ei  aufein  ob  id 
folum  quod  cmptor  decelietic.   Verum  id  ric  cjiua  oeiiim  mccgra  rcs  cite 
morce  empcoris,  cttm  hemncor  viuercc poltcc  lilcctiam  citra  vllam  con- 
uentionem  multo  magis  krVia^aute  c^,ien$.anc- ferLu  hunc  marumictece 
or  manumittcndo  liLeru  facete  muitoctia^m  vcnd:torc:quod  ipfum  tamen 
ctim  faccre  amphiisnon poiJIt  ex  qup  twpoic  dcfur.chiscfufauoi  libeitacis 
uiatp  ma^gu  taccre  dcbet  vtpoccftace  conllicucioius  I^oc  Hacis:  vc  cjuJad> 
niodum  non  poiltt  venditor  muiaic  voluntatempollquam  hic  fctuus  ma- 
iHimilliii  cilct,etiamutcniporaci)tHientioiu\nonduineirer.tc!apfa.  1  qux- 
lijturri.  8.  D.delciuis  cxpt.it-cjLi^;  fciliccc  cocum  mediumtepus  emptoci  li- 
bettiria.eitxd  manumitceudu  niii  expicilun  conuci:eiic  r.c  ancc  lt.atKu  tcni- 
pu^  rrununutti  poiTicua  ttccji poflltciutaie  poilquam  nec  emptpr  ipfe  ma- 
nurmtteie  ampluis  pocctt.  Li  :ta  vidcciu  tuihi  Paujus  ind.  I.  1.  D.<jui  iine 
Jiianuin;f>.i.6Lihandu^Cufcjpfo  m.d.l.j  dc  fetu  cxport.iunLt.d.l.i.^  vlj.C. 
u* mancip. ita fuci .alicmcuius u^teiprctacioiics  omncs  iicgt h  noltra difcrc- 
pint  ita  jnjprobabdcseflc  iacebitur  cjuifcjtus  noftrapiobal  icSicut  Cv  m  co 
grauitet  crrat  Accui f-cjuod  fcnbit  ad  d.  I.l  jfcruu  hunc  ou i  poiffci iu  tcpm; 
nuttidclnuc  uio^tuoaitte  tcpuscmrtoic  noiTclliutii.u  niUtcmppre 
iccc.^ut •ncnicnim  pecijidc  ltat.Li^a^fdnCto  cmptoiclibcr  crit  atqtic 
^He^tt , ;  a  vxuo  cmpcoic  nujii^uatwcut^v:  in codicic.vel  impei  - 
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fonalitcr  vt  manumittatur  nequepeifona  emptorisderaonft.rata  ncquevl- 
lo  tcmpote  adiedo,vt  in  l.vlc.eod.  Nam&  id  fatisa&um  intelligiturvub 
tpfo  emptorc  non  vc  ab  cius  herede  manumifiio  fiac»  /icute*  contrarioida- 
dtum  intclligitur  cx  parte  vendicoris  vc  foltis  ipfe  vcnditor,non  etiam  iphus 
hcres  voluntatcmrnutarc  poflit  d.l.$.  de  feru  exporc.Et  ver&ctn  cxpecW* 
mus  fincm  tcmporis  prxftituti>cum  ncmo  (itcuiuscommotfopoffitcedere 
ca  expeclatio  cmptore  mortuo  linc  heredc?An  forteob  id  folum  vt  incom- 
modo  athciacur  libcrtas,&  vel  omnino  impediatur,  vel  faltem  diffeiarui i» 
longius  cempus,  quam  camen  certum  fit  omnimodocompeticuram>Nam 
^rlunilicerdicimusnoncfleexpeaandamcondicionemcuiuseuencusnjhil 
operaiecuil.aliquando.i;.$.vlc.  D.  ad  SC.Velleian.  l.iiquis  ita.tf.D.(J>he- 
icd.  inltic.  Ex  his  porro  intclligimiis quam  improbabiiirer  aburacur  Ange- 
his>&quotquot  cum  fequuncur  refponfo  illoPauli  mdj.i.c^ui  (ine  manurai 
ad  liberc.perucn.  Volunt  enim  «  eo  probare  donitioms  reuoc  ationein  n 
eo  factam  qui  poftea  iine  heredc  dcceflerit  nullius  ciTc  momenti.  Ciimta- 
mcn  Paulus  ibi  loquacur  de  reuocacione  fa&a  rebus  non  ampliusintegris, 
&  co  cempore  quo  iam  competcbat  fciuo  lhSercas  ipfcMtire  ex  potettate 
coftitutionispennde  atque  ex  manumiflione.Qmd  auteabftirdiuseilepo- 
teftqu^m  argumentari  h  reuocatione  fa&a  inutiiicer  &:  renon  integra,ad 
eam  cjua?  fuo  tcmpore  fa&a  /it cV omnibus integrisab  eo  deniqne  qui  hhe- 
ram  habucrit  reuocand.edonatjonis  poteftatem  ?  Sed  italcripht  AngeWs 
fccucus  errorem  Accurfij  qui  legem  illam  intelligrt  devenditore  muunte 
voluntatem  ante  moitcm  etnptoris  &  poftea  deccdence  kme  bercdc,  quam 
tocerprecationem  ncque  iuris  ratio  nequepriqr-pars  legis  nequc  ali*  legei 
fupra  cicnca*  patuihcur.Cum  enim  venmt^rrate|»ris«rnhffeUs  mutat  volun- 
tacem ,  proculdubio  impeditur  libertas1  feiui-nori^uar  e*  emptoris  facio 
compethura  fit  fT  cmptor  etim  manumwere  velit  muitk  venditore,  fed 
qua:  ex  conftitutionis  poteftate  citra  vokmtatem  quoque  empton;  alioqw 
competitura  eflet  non  mucata  venditoris  voluntate  d.l.j.clc  feru.export  & 
d.l.  U  &  vlc.Cii  mancip.ita  fuer.alien.vt  manumitt. 
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Dc  dcnationwus  morti*  cMfAinftfm*ndis  refitffi  pfr inoffciojt 

qHcrelam  teftjmento.  ■. 
V  o  d  jnterpretibus  noftris  placere  fupradiximus  vt  valeant 
.  donationes  caufa  mcrtisetiam  defunftodonacorc  fincheredc, 
>J  facic  fane  vt  mimis  mirum  videri  debeat  quod  iidem  volunce- 
*  tiam  valcre  eo cafu  quo  donator  qui  teftamenturn  recerat  pol\- 
ea  deceflerit  abfque  herede  teftamentai  io ,  non  foltim  fi dclatam  libi here- 
ditatem  ccftainencai  iam  heres  inftitutus  repudiauerit,quam  adire  potnetat 
fi  voknflet,  fed  etiam  quod  magis  eftfi  nec  volens  pofftt  heres  eflecx  tefta- 
mento  puca  quod  refcillum lic  per  querelam  inofficiofi.  Sicenitn  illi  vulgo 
ooft  karcoium  ad  l.eciam  U.  D  dc  inofficTteilam.  Eadem  mmiruro  rationc 
.i-i  omne^pftoscafus  accommodata  ,  &  quam  Bartolustradic ,  quod  morm 
caufa  donationes  non  pendeant  a  teftaraento ,  fiue  quod  fiant  extra  tella- 
mentum  ,  hue  quud  nihil  vctcc  cas  hen  enam  ab  intcltaco ,  ade^queabeo 
qui  ncque  teftatus  neque  inteilacus  hercditatem  virara  haberc  poflit-l. 
tara  is  25.m  priucip.&  $.i.D.dc  moit.cauf.  doiAt  Sed  queraadmodum  »« 


DECAD.  XLV.  ERRORVr.  „-t 
oaendimus  nonpolfc  valerc  donaciones  caufa  morcis.coiiatasfcilicetpoit 
morccm donacous u donacoi  Ime hcrede decelierii.fca & nuncprobabimu . 
racioperdonacorcm  cclcamento  quod  perquereJam  inoffidotf  refcifiuni 
lic,uriusmioq.ncri  mortis  caufa  donationes  quantumu.s  cxtra  teltame.uu 
racus,hccc  heredius  cx  ceiumcnto  adeacur.Ecri  emm  verum  eit  donacio- 
nes  caula  morcis  non  vfquc adeo  penderea  ceitamcnco,  vc  non  poffinc  Hcn 
ab  intdtato.vfque  aded  vtpec  in  tcitamento  fieri  poilint  fecundum  ca 
quar  luo  ioco  in  hancicm  difputauimus.  Atcamen  c4m  is  qui  mortis  caula 
donaucrat  recitteitamencum.donac.o  caufa  morcis  lequitur  omnmo  ius  re- 
ftamenti,  vc  iiqiurationc  ceilamentum  mfirmccu, ,  ipfam  quoque  dona- 
cioncin  mnnnari  necd  e  lic,  Non  alicer  quam  dc  codic.lli,  ioiemus diccrc 
po«e  qiudcm  fieri  cos  ab  incdcaco,ita  vt eo  cafu  non  mmpantur ne qu.dcm 
agnacionc  pr^ct  ,t.  polthumi ,  ied.tamen  ii  teitamcntum  fatfum  ut  fequi 
tus ceuamenc.  vc  rupco  celtamcnco  cc.am  codiciiii  euanefcanc.i.ab  incdta- 
to  i6.D.de  lur.codicill.  Nam  cum  donatio  caufa  mortis  cx  co  pot.uWim 
a-itimetur  quod  donacor  mauuit  fc  habere  quim  donacai  .um ,  donacanum 
vero qiuim  hercdem  luum  Vciq.  isqui  &  ceitacur  *  donac caufa  morcis.no 
de  ai.o  ncicdc  fenliuc  vidcri  pocelt  cui  puiacum  volueric  donacar  u,  quam 
de  teltamentar.o,  &  cdfequentci  no  habet  donatat  ius  voiunrate  donaioris 
ytpucreracur  liercdi  lcg.c.mo  dc  quo  donatoi  nd cogitamt.  Ncc  dici  potcli 
donatorem  qui  voluit  donatanu  prartem  teltamcntario  heredi,multo  ma- 
gis prarlatum  eum  voiiniie  lcgicimo  quem  rainus  dilexit.  Alioqui  eadc  ra- 
ciocmationc  piobares  legata  6c  rideicGmilia  relifta  ab  hcrcde  rcltamenta- 
ncsa  Icgit.mocruoqjpra-itauda  ellequamsab  eo  non  fucrmrrepetita  quod 
tameralium  clt,necm,nusinnde,com,f)is  quam  miegacis,quamuis  hdei- 
coimlfa  ab  inteltaco quoq.  relinqm  puifint  non  eciam  Jcgau.  1  Tica  H  D 

£  !jntlfjtC,lf ^Kpf TlA,dc  «J-«wwto«  H'  *  ex'celtamenCo! 
D.de  hde.c.libercl.i.C.eod  Curaq;donaciones  caufa  mortis  paflim  dican- 

turcapiadinibrlcgatorum.i.Marccilus  15-Jec!.debiu>r.r7.i.iiiud  n  D  de 
rnoit.cauf.donac.l.vlc.C  eod  tantoaperthis  ht  vt  inhrmato  tcltamento  m- 
rirmari  etiamdcbcanc  morcis  caufadonac.ones,  quonia&  Jceaca  inrirma- 

tCT    ?r  ? nCC  ab  V1^10  rCPCC'  P°fll,,,t-  $!£»WU*  «on  nc^o  mmus 
reaam  cllc  hac  partc  legatorum  &  donationuin  cauik  mortis  «quinaratio- 
nem  li  quis  eam  vniueriumabuti  vcl.t,quandoqu.dem  ab  mteltatorelm- 
qui  iegaunonpollcntncqucabinteltato  repeti,quod  vtrumquetamen  m 
mortis  caula donatiombus  non  iim.iiter  diceretur ,  qua-  licut  ab  mtcltato 
henpoilunt,  .u&qua  a  tcitatore  fatfa:  funcab  mtcltato  quoquc  repcci, 
nonqu.demicavclcg.cimiherecles  logencur.casprarltarc  (  encc  emm  h.TC 
non  tam  repecicio  donacionum,  quam  earum  conucnio  in  hdeicommij- 
/am)  ied  ita  vtdicac  donacor  femalie  vtdonatarius  rem  habcat,quam 
•vtheresquilquis  illeeritiiuc  cdtamcncauus, iiue  lcgicimus.  Quod  lidi- 
dtum  non  i,c  ,  cadcm  ccrcc  rac.o  quac  facic  vc  ride.commiifa  qua-  u  te- 
itamcnuniv  hcredibus  relida  luoC  a  Jegitimis  non  Jcbcar.cu, ,  quamuis  ■ 
ab  his  xqucacabiliisrclinquipocuerinc.facereecram  dcbccvc  donacio- 
•nes  cauia  morcisqua»  ab  inccitaco  relmqui  pocueianc  inhrmaco  tameu 
cerumcmo  ipfseciam  inHrmencur  quod  tcllatordc iegjcium heredibus 
iiue  onciandis  ,  iu.e  iardendis  cog.cailc  dici  non  poilic ,  quamuis  eos 
minus  dilexcnc  quam  .ccitamcuunos^  quos  umcu  auc  ilCibs  voluit, 
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aut  oncratos.Nam  iicuti  lcgarum,itcmq;  fideicommifsumdelibatio  here- 

ditatiscftquarcitator  ex  eo  qtiod  vniuerfum  tciumentarj  hcredis  ioret 
alicuiquid  coliatumvclit  1  lcgatum  n6.de  lcgat.i.  ita  &  moittsuuia  do* 
r  at:o,qiKL-  ita  fit  vtpoP  mortcdonatorisde  bonisiplius  aufreratur  idquod 
U  donatum  no  cilet  hcredi  acquirercturcum  reliqua  vniueriiucebonorum 
J.Scia  42  §  vlt.D  de  mort  caui  donat.Dehac  cnim  mortis  caufadonatione 
fentcntiam  noftram  intelligtvolumus  non  dc  illa,  qiur  iic  fiat  vt  domins 
uui  rciocabiliter  quidcm»  lcdtamcn  itatim  transtocatur.  Si  quidemqu* 
hoc  modo  poitcnorc  ht  adeo  perhcitut  &  rit  11  reuocabilis  viuo  adhuc  do- 
ratorc  vt  pott  :plius  mottcm  nihil  agendum  fupcriit»  ptoptcr  -quod  quzri 
cportcat  vtium  dcceflent  iile  iine  hciedc  an  cumherede»nccmifum»c]uod 
tonfequens  cltan  hcrcdem  teUamentarium  rehquentan  iegicimunxquu 
vt  pr.rcedciiticapitc  dicebamus  quod  vuum  dcerat  huic  donatiom  nc  ab 
initio  perfccta  omnmo  dici  poiTec  non  fccirs  ac  liincerviuos  facTa  fuiiTet» 
ncmpc  vt  rcuocan  nupquampollet.hocei  accidit  vmoadhuc  donatorehoc 
cit  eo  it  ttarti  quo  ipfe  moritut  ,ron  quo  iam  mortuus  iit.  Et  hanc  vcram- 
que  noltra  diltir.Cttonis  partcm  mirihceprobat  quod  Modeitinusfcnbitin 
d.l.etiam n  Le  morV.tcltam.  etiamtiquerclajnorlrjLiv^iteitamcntiobtinrie 
rit,non  ideotamerf  inhrman  dorationcs  cjuasviuus  tcllatoi  vidon pcrrC' 
ciife  proponitur ,  neque  m  dotem  datocum  partem  pciVc  vindicari.  Non 
emm  apeitius  potuit  Modeltinus  lignihcarc»  carteras  igicur  donationesin- 
rirmau  quas  viuus  teltatovfccctit  quidem»at  ita  vt  non  pcrfeccrit.  Qur' 
nam  vero  douationcs  illa? efse  pofsunt  quas  viuusdonator  non  pcrfecerit, 
nili  e.c  demum  qu.x  mortis  caufa  non  mter  viuos  fa&ar  lint  »  &  qua»  tamen 
ita  mortiscaufa,vt  pott  donatoris  mortem  fuperfitalfquid  faciendum pro- 
pter  quod  non  poflit  teltator  dtci  cas  viuusperfccif  c.<"Hx  igitur  infinnato 
per  quei  elam  uicfhcioli  tcitamcnto  infiimantUT.Non  quaii  in  tcltamento 
tacTcC  videantiirquatnccfieti  pofsent  etiamli  teltacor  voluifset ,  (aJioqui 
cadcm  ratio  fuif>et  conitituenda  in  doccmdatoium ,  cV  donationum  m- 
ter  viuos  qua*  donacionum  caufa  moicis,  cioam  tamen  apeicillimc  di- 
uetfam  facit  Mndeltinus  )fedquia  ea?  donaciones  quar  /ic  facta*  funt  a 
teftatore  ,'vt  non  fuerint  co  viuo  omnn>o  pcifccTre  non  poisunt  pcrfi' 
ci  poit  iplius  mortcm  quin  Lrdatur  ius  hcredis  iiue  ip  cotum  ii  folus 
hcrcs  iit  ,iiuc  pro  qua  pat  te  hcres  elt  ti  habcat  cohcredcm  La'di  ponb 
»;is  hercdis  legitimi  non  poteit  ci\m  teitator  dc  folo  teitamentano  he- 
rede  lardendo  cogitauit,  quinimo  ned  ii  dc  lcgittmo  hcrede  ia-derdo 
cogitaucnt,  qui  teltamcntum  rupcrit  per  quetelam  qnta  nec  fideicom- 
mifsa  qu.e  omnium  faiiorabiliilhna  Sc  nuda  volunute  contenu  funt,ab 
iwtcitato  rcpeterc  potelt  is  cunis  ranquam  dementis  &  infani  mdicia 
refcinduutur  d.l.  1  itiai?.  in  fin.  Dc  inofT.  teft.  J.cum  mater  lS  eod.  Mi- 
runi  igitur  non  eit  mhrmato  pcr  qucrclam  tcitamentodonationes  quo- 
quc  cuuia  mortis  n  firmati  li  modo  perfcc^ar  non  fucnnc  vnio  dona- 
tore,  lnhrman  vcio  non  pofse  cateras  quas  tcilator  viuus  pctfecii^e 
proponatur  jd  eft  inter  viuos  Sc  antc  mottcm  mfecutam.  Sic  cmm  di- 
■itionem  illam  vtrnu  interprctor,  non  vt  reltnrgam  Modeltmi  fen- 
tentiam  ad  donationes  ir.ter  viuos^  fed  vt  ad  eas»  quar  licct  mor- 
tis  caufa  facXr  *  mter  viuos  tamen    pcrficiuntur ,  id  ci\  viuo  adhuc 
vttoque  um  4»onatario  >  quam  donatore  ,  ad  excludendas  catents 

qui 
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<mx  ii  poft  mortem  colJata?  llnt  peihciumur  mter  donatarium  viuum  & 
jonatotem defun&um  interponctc  fc  legis  poteftate,vt  &  in  legatis.  Nam 
hx  raortis  caufa  donationes  fola*  funt  quas  toties  fupra  diximus  capi  ad  m- 
ftar  rttemplum  legatorummon  ctiam  illa?  quar  viuodonatoie  in  plenum 
perticiuntuijidcflexquibusdominiumibtim  transfcrtur  non  expeftata 
donatons  morte,&  cjua*  per  morteni  donatons  fiunt  ineuocabiles.  Cum 
luc  vcio  Modclhni  icntentia  valdeconucmt  quodHermogenianus  fcnbit 
in  l.fed  fub  condicionc  i8.$i.D.de  bonor.poil.conu.tabul.ci  qui  contrata- 
bulas  bonorum  pofleflioncm  accepit  non  foliim  legati  &  hdeicommiili e- 
xa<ftioncm,fed  etiam  mortis caufa  donationis  retentionem  denegari.  Eius 
fcilicet donationis  qua:  v:uo  donatore  in  plenum  peifccla  non  fuerit  i  icd 
quarpcr  traditionem  quidem  iacta  lit>vei  um  ica  vc  dommii  tranflatio  col- 
lata  iuerit  poft  mortem.Sicut  cniin  ex  eo  quod  lex  illa  loqurtur  de  rctcn- 
tione  non  de  actione  dencganda,  inteiiigimus  ponendum  e(Te  factam  tra- 
ditionem,alioqui  a&ione  indigeietdonatariusnon  retentione,Itacx  com- 
parationequaribidem  hthuius.donationis  cum  legato  &  iideicommiiro 
colligere  licet  non  ad  alias  donationes  eam  fententiam  pertinei  e  quam  ad 
casqua:  ad  inilar  lcgatorum  capiantur  id  cft  ex  quibusdominium  non  nifi 
poft  donatoris  moitem  transferatur  licet  traditio  facU  iit  a  viuo  donatore. 
Dcquibusetiam  intelligi  dcbentca-teri  omnes  iunslociqui  delegatis& 
fidcicommiflis  &  inoitiscaufa  doiutionibus  promifcue  loquunturvt  l.ii 
ver68.$.fedetiimortisDebon.libert.vbi  Vlpianus  ciim  in  $.  pra-cedente 
(ciipliflet  remoueri  pationum  a  bonorum  polFcilionc  cotra  tabulas  ii  quid 
ilbi  fuifue  rclictum  agnouent,fubiungit,fed etii  mortiscaufa donationem 
agnoucrit  dicenduui  efle  rcpelli  eum  a  contra  tabulas  bonoi un  poflciTio- 
ne,iic  tamd,inquit,iipoftmoitem  libeiti  agnouerit  non  viuo  liberta  quod 
facilc  poteft  euenirc  111  donatioue  caufa  moi  tis ,  quam  libertus  contuJerit 
in  Hliumpatroni^rortafsejgnorantis.Caterilm^inquit  Vlpianus}ii  patrono 

Siilibcrtus  viuus  donauit  6\:  llle  accepicnon  eritrcpulfusacontratabulas 
>norum  pofseflione,quia  poteft  dicere  fperafse  fe  quod  in  teftameto  quo- 
que gratus circacum  foret  pcrmittiquc ei  debet  vel  ab  ns  difccdere ,  vel  ea 
compenfarc  inportioncm  pio  rata.Quanquam  in  eafpecie  pouft  defendi 
non  efsc  diftmguendum  quaiis  fucrit  morcis caufa  donatio.an  taiis  quje  in 
plcnumpcrfcciaiit  viuodonatoreancinus  ciVtxtus  coliatus  lic  poit  moc- 
tcm  donatoris,liquidem  uim  quoqueciim  ica  uc  A  domimum  ftatim  ex  ea 
tiansferaturquiatamen  non  iit  irrcuoc.iulis  nili  moricntc  demum  dona» 
torc,  quo  tempore  infpecto  incunda  eft  ratio  bonorum  quotics  de  lcgiti- 
marportionis  quantitate  difputatur  l.ciim  quan  itur  6.C.de  morY.teftam.vH 
detur  faCta  contemphuione  debita?  portionis,  quod  futricit  vt  vel  quait 
mortiscaufadonatioimputetui m  portioHcm  debitam  ,  vcl  quaii  agnita 
rcpellat patronum  a  contra  tabulas  bonorum  pofscifione  vt  idcm  Vlp.  aut 
in  l.j.§.fedetiinonmortiseod.tit.Debon.iibert.Quactiam  ratione  fatc- 
mur  non  lllibentei4  donationcm  quamhbet  caufa  mortis  mdiit/nttc  im-» 
putandam  efse  in  lcgitimam  pouionem  tameUi  pruponatur  pufe&a  viuo 
donatoreproptcr  tianflatum  pereamdominium  ex  die  traditionis,  quia 
hoc  ipfo  qyod  mortis  caufa  donatio  eft  computari  debet  m  bonis  quar  moi 
tcftatorhabuit/;i\mcoiblo.iiiftaati  mortu  COf  crit  facH  efse  lrrcuo* 
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cabilisaut  li  fubtilitiscontendete  volesiamttim  fuifle  donationem  extra 
bona  defun&i  quod  fummo  iure  fatendum  eft  arg.l.fequens  quarftio.67.dc 
legat.i.illud  faltcm  concedere  tc  oportebit,videu  raclamdonauonemco- 
tcmplatione  legitimxportionisob  adieclam  mortis  mentionemquoddi- 
ueruimelTetindonatione  facTa  intcr  viuos  ii  nihil  prarterea  dc  legitima 
portione  diftum  eifet  l.ii  nonmottisti.D.de-inoff.teliam.Sed  aliaqua-itio 
eit  de  qua  nunc  traeTamus  An  refcifso  per  inofficioft  qtierelam  teltamento 
infirmanda  fit  nec  ne  dbnatio  caufa  mottistin  quaquarftione  dtftinctio  il- 
la  neccilanb  adhibenda  eft,an  plcniflimum  effe&um  habuerit  viuo  dona- 
tore,an  non  habuerit  quia  difficiiius  eft  vt  dominium  pieno  iure  quaefitum 
donatario  in  vita  donatoris  ei  aufferatur  ex  caufaqua;  inopinata  emerfem 
poft  mortem  donatoris.quam  vt  quod  ei  iic  donatum  eft  fummoueat  eum 
2k  quercla  veLa  bonorum  poiTeilione  contta  rabulas^vei  in  portionem  «de- 
bitamcomputetur. 

E  R  R  O  R  SEPTIMVS. 
De  Bartotidt/hnEttombns  ctrca  donationes  cattfa  mortis  m  qutfttont 
Lctiam  w.D.de  tnoffjeftam^ /.5.$  fttt  mortis  rD.de 

his  cjua  vt  indtgn. 
L  A  n  e  qoam  drftincfionc  adfert  Bat tolus  ad  L  f .§  qui  mor- 
u  tisD.dehrsquarvtindign.  inter  querelam  inofficioli  tefta- 
i  menti&  bonotum  pofleiTioncmcontra  tabulas,ego  probabi- 
jl  lem  non  puto.Airenim  in  querela  inofficiofi  teftamentiite- 
M  que  in  accufatione  falfi  quarti  dc  iure  teftamcnti  non  de  iure 
patris  aut  filij,patroni  vel  liberti,  Aein  bonorum  pofleflione  contra tabu- 
Jai  de  iure  patris  vcl  filij.patroni  v«l  liberti,non  de  iure  teftarnenti,  cxl.fr* 
iio.i6.§.i.  D-  deinoff.  tefta.  Indequeinfert  eum  qui  egitde  inofficiofo,nec 
obtin«it ea  tanttim perdere debercquar  pendent ex  teftamcnto:  Eum  vero 
qui  petiit  contra  tabulas,  illa  etiamomniaquar aliunde  quam  ex  teftamcn- 
to.Eadem cnim  rationepoflet  Bartolus  inferre ,  eum  qui  bonorum poflcf- 
lioncm  cotra  tabulas petiiflct ,  am ittcre  etiam  debere  donationes  intervi- 
nos,aut  quas  viuus  teitator  ei  perfeciiTc  proponcretur,quod  tamennofoln 
nullo  iuns  loco  fcriptu  repcrias,fed  pugnat  etiam  chfertc  cum  d.  I.  fed  fub 
condicione.i8.$.i.de bon.po£contr.tabul.  vbi  n6  erat  cur  de  donationibus 
caufa  mortis  Hcrmogenianus  loqucretur,  fi  in  donationib.  inter  viuos  ide 
quoquerefpodendu  cxiftimaflct.Etquod  fcriptu  eft  in  d.l.filio.$  r.  inque- 
rela  inofficiofiquarri  de  iure  teftameu  non  de  iureadoris ,  non  c6  perunet 
quaii  pcr  bonorum  pofTeiTionem  contra  tahulas  magisminusverumpatur 
leftamcntum  qu^m  per  qucrelam  inofficiofiVnec  rurfus  vt  dcterior  eiie  dc- 
beat  condicio  ciusciui  pctiit  contra  tabulas  quam  eius  qui  c6quefttrseft  de 
inoftkiofo.  Scdvtiententiaqua?feitui  in querda inofhciodteftamentum 
jpfum  athciat,&  illud  inofficiofum  vel  eflTe  vcl  non  eflc  pronunciet,  Eavc- 
r6  qua?  ferendaeft  petita»  bonorum  poflcflionc  contra  tabulas  in pcrionam 
concipienda  fit,id  eit  de  mrepetcntis.an  nimiru  fit  ex  eoru  numeto  quibus 
>1 la  bonoru  pofleflio  c6perit,n6  dc  lure  teftamcti:  vndc  fit  vt  fentetia  depa 
treprxtento  inter  ipfii  &fcriptu  herede' :  ientctiafvcr^  cotra  tcftamcntum 
inofficiofum  inter  omnes  ius  i aciat ,  quemadrhe-duadeu  locu  Baro  intct- 
ptctatur  1  (juia  boaorwi»  poflcllio  contra  tabulas  datur  fauore  pcrfon* 
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cuidatur  fi  calis  licqua?  ad  iliud  benericjum  admitti  dcbcac :  qucrcla  vero 
inofricioli  odio  tcltamcnti  etiamli  r.ullum  ius  fuccedendi  habeat  is  qui 
qucrelam  proponjc  1. 1. 1.  pofthumus.  6.  $.  il  quis  ex  his,  D.eod.  Cartcrum 
bonorum  polkifio  conua  ubulas  datur  in  ipfas  tabulas  6c  contra  lignu  non 
aditaquoque  hcrcdiutc  J.quod  vulgo.19.D-de  contr-  tahul.  In  eoqueerrac 
Baro  qui  ciactans  dc  bonoium  pofleilionc contra  ubtilas  ioquitur  dc  fcn- 
tcntiatcddiU  mter  patrem  piateticum  &  fctiptum  heicdem  quaii  deturea 
bonoiu  poileiTio  a  pra*corepcr  fcntentiam  &  contra  hcredem,quod  vtrum- 
quc  faifumeft.Datur  euim  de  plano  contra  lignum  &  iinccaui 9  cognicio- 
ncldcoquc  facilc  fit  vt  rcpcriatur  iine  re,vt  in  d.l.hlio.$.i.Quercla  vcro  in- 
ofriaoli  m  pctfouam  hcrcdis  datur  aquo  aditam  ciTc  oportcc  hereditatem. 
priufquam  quxrela*  locusiit,aut  eile  pollit.  1.  Papuuanus.8.§.(i  condicioni. 
D  de  inoft.teftam.l.jiquis  niium.^in  Hn.  C.eod.requirjtqucpienulimam 
cauf.u  cognicionemin  ludicioccncumuuah  cc  fcntentiam  qua:  ccftamcntu 
infionet.  1.4 1  pars.  10.  D.  cod.  Vt  ptomde  nulla  racio  flc  cur  pluta  debcac  a-  • 
mitcetc  qui  bonotum  poiie/Iionem  concra ubulaspecucqium  qut  de  inof- 
riciofo  teltamcnc* *  conquellus  cit,cum  c  contrario  lit  longe  odiofior  is qui 
agit  dc  mofhciofo  tanquam  qui  grautorcm  iniuriam  faciat  derund  o  cuius 
tcfcmdit  iudicia  tauquam  dcmentis  cv  ij)fani.l.2.&  j.d.i.Tit»a*lf.  in  fin.D. 
eod.  cV  confequenter  untodignior  cui  auferatur  qiucquid  habet  volunta- 
te  defun&i..  Denique  non  aiia  tationc  ctedendum  eft  ei  qui  bonorum  pof- 
fedioucmconcta  ubulaspetittdencgandamretencionem  donationiscaufa 
jnortis  quam  quia  pcndct  ex  tabul.vt  cx  alia  quarlibct  fpecies  vltimz  volu- 
cacis.nquidcm  tacto  tcftam.  Hcri  nequit  vt  inoriatur  teltatorcu  vlcima  vo- 
bjtate  ab  inccftato.ne  alioqui  inducamus vt  idepro  parcc  ccftatus,  pro  par- 
tc  inccftatus  dece/Iille  1ntell1gatur.Ec  idco  refcjiTo  ceftamneceue  eit  refcin- 
di  &  uirirmari  quamlibet  ciufdcm  ccftatoris  vlcimam  voiunutcm»  quail 
ceftamcntatiam ,  ac  proindc  mortis  quoqtic  caufa  donationes  non  mmus 
quam  legata  vel  rideicommifla,quorum  flla  quidem  non  nii!  in  teftamento 
relinqui  poflunt,hec  vcrb  etiam  extra  tcftamentu:Niti  forti  quis  ebabfur- 
di  fc  deduci  patiattirvt  eandcm  mottiscaufa  donacioncm  qua*  nulio  fa&o 
teftamenco  cenfenda  eilcc  lure  vlcimar  voluncacis,fa<5co  ccftamcnto  vclic  eo 
minuscenfcn  eo  lurc  vlcima-  voluncatis.habendamquc  pro  concradfcu  intcr 
viuos.Quod  fancridiculum  cfTct,  quia non  poceft  donatio  caufa  morcis a- 
hum  cv aliam  habete  naturam  mcaftim  cellaci  &in  cafum  inccftaci,  nilt 
cjuo  J  faclo  tcftamenco  vicuna  eft  volunus  ceftamcncaria ,  nullo  atitem  fa- 
cio  eft  vltuna  voluncas  ab  inteiUto.Porrb  quo  cafu  teftamentana  voluntas 
vltima  eft,hoc  ipfo  quodtellainentum  inHtmatur,  ipfam  quoque  donatio- 
nem  caufa  mortis  inHrmari  confcqucns  eft,  qua:  vtique  non  inhrmarecur  /i 
eflec  donatio  lntct  viuos.Qua  rationc  vidcntut  moti  pt  udentes  lam  oiim  vc 
111  legisPapia:  mccrrireuuone  diccrcnt  legati  appellacione  etiammortis 
v.aula  donationcm ,  licut  &  rideicommiflum  continei  1.  1.  &  HdeicommiP- 
itirn.  87.de  leg.3.  vtnimirunrmorientedonatario  caufa  mo:  tis  anteaper- 
Uis  tabulas  petindc  donatio  caufa  morcis  rierct  caduca ,  cx  hlcoacqtnrcrc- 
tut ,  acquc  lcgatum  quamtns  non  eftcc  m  ubulis  rclicia.  Sic  enim  fuuTc 
jus  vccus  apparet  ex  eo  cjuod  ipfe  Iuftiiiianuscum  hanc  legem  Paptam  dc 
caducis  fultulit  donationum  quoquc  mortis  caufa  facurum  meminic, 
jiojimuius  quam  iegatorum  Cs.  Hdeicommtiloiuin.  1.  vnic.  $.iinaucera 
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altquid  in  fin&  §.ha*c  autem  omnia.Cde  caduc.toll.QuonamvcrbcoIort 
donanonescaufa  moitis  fa<5hc  extra  teftamcntum  poterantfieri caducacob 
mortuum  donatarium  ante  apcrtas  tabulas»  (i  non  penderent  ex  teitamen- 
to  ?  In  eoque  miror  fane  Mm  improbahtliter  hallucinarum  elTc  Partolum 
poft  Accurl)t:m  >  &  poft  Battolum  carteios  vt  putauerint  eandem  hac  inrc 
rationem  etTc  donationiscaufa  mortiscV:  inter  viuos  >  quali  illa  non  magis 
quam  hac  pcndeat  ex  teftamento.  Viderunt  nimirum  vtramcjue  ficri  extra 
teftamentum ,  licet  in  eoquoqueerrent  quod  putant  vtramque  fieri  poflc 
in  teftamento , cV  non  cogitaruntdifferentiam  illamquam  tamennecipfi 
ignorarunt,quod  donatio  inter  viuos  nunquam  eft  vltima  voluntas.Dona- 
tioautem  caufa  mortis  non  folum  vltima  voluntatis  fpecicseft,fedetiam 
quod  m  qtKTftione  noftra  pracipui  momcnti  cft  fpccic?  vlttmx  voltintatis 
teItamcntarie.quoties  ra&iieft  teftameritti,ab  inteftato  ver6  cmoties  dona- 
ir  v  nuliu  tefta.fccit.  QuNd  n"  bcnc  vidiftet  Accurf.  n6  difttnxinet  quomodo 
diftinguit  in  d.  I.  et;am  vtrum  donatio  caufa  mortis  confirmata  fit  in  tetti- 
mento  necne,vt  cum  confirmata  eft  rcfdindaturrefcifTbteftamento,iiver6 
confirmata  non  (it»non  idcirco  refcindamr.Quati  verodonatiocaufamor- 
usqihr  confirmata  eil  m  teltamento  magis  nt vftima  voiuntasteftamen- 
tanaquam  iiconfirmata  nonefletj  aut  Ctiarn  quafi  donatio  caufamottts 
facla  cxtra  teftamentum.poftea  tamcti  tcftamerico  confirmata  perindeha- 
berda  lit  acti  in  tcftamento  facfa  cflet  ,quar  tameti  vt  in  prarcedentibus 
probauimus  nec  li  teftator  voiuilfet  in  teftamcnto  ficri  potuiflet.  Atqui,in* 
quit  Bartolus,poterat  in  teftamento  reuocari  li  ca  fuiflet  voluntas  donatoris 
ciufdcmq;rc!tatoris.  Fateor,quoniamcY  extra  teftamentum  ac  perfoiara 
pccnitentiam  reuocari  potuiflet,fed  quid  tum?  A  n  idcirco  habenda  eft pro 
fadta  in  teftamento  vbi  nec  tiei i  potuk?An  non  facilius  eft  vt  in  tefUmen- 
to  reuocetur  quatn  vt  fiat  ?Nam  &  legataqua:  cxtra  tcftamentum  relinqui 
nonpollunt,nili  fotte4  incodicillis  teftamento  confirmatrs»  quocafuha- 
benturpro  relictis  in  teftamewto,  adimi  tamen pofsunt cxtra  tcftamentura 
quocunque  indicio  voluntatisetiam  tacita*  puta  ob  inimicitias  fuperuenic- 
tes.l.v$  vjt.cum  duab.feqq.& pafs.D.de  adim.legat.  Ncmpe  quta  proprru 
illud  eftcuiuique  vltimar  voluntatis  vt  exigat  perieuerantiam  d.  I.4.cod.l. 
cum  hic  ftatus.^2.§.pcenitentiam.D.dc  donat.  int.  vir.  &  vxor.  Quidergo 
prodcfse  poteft ,  vt  donatiocaufa  mortis  confirmata  fit  in  teftamcnto ,  nth 
ad  hoc  vt  tanto  apertius  lit  non  fttifse  reuocatam.  Erli  ne  quidem  hocne- 
ccfsarium  erat  vt  confirmata  cfset  ne  reuocata  vidcretur ,  ciim  lu  fficiebat 
vt  nequc  in  teftamentomeque  extra  teftamcntum  reuocataefset,  quod  fa- 
dtum  fui  f>et  hoc  ipfo  quod  teftator  idemque  donator  nihil  fecifsct.Dcinde 
cwjd  fidonatiocaufa  mortis  fafta  efsct  poft  teftamentum/Namcum  intc- 
ftamento  fieri  non  poflit,apparet  nihil  intcrefse  ad  ci js  val idttatem  an  poft 
teftamentum faclalit,  an  vetoantc  tcftamcntum.  Et tamcn  quar pofttcfta- 
mcntum  fa&a  cfset,  nonpofsct  tcftamento  confirmari ,  nec  pofset  ea  con* 
firmatio  faccrevt  nonelset  reuocata  donatto  quar  fada  nondum  fui£>et. 
Ergo  interprctatio  illa  Accurfij  cxiftimantis  Hermogeruariam  qui  infir- 
mato  per  bonorum  pofseflionem  ccmar^tabola*  teftaffiS^  donationes 
quoq;  mortis  caufa  fac^asinfirtriari  VukUe^isdcmationibysinteJligt  dcbe- 
tc  qua-  teftamentoconfirmat.T  flnt*  rwri  ! o\ ilm  c6hicnt1tia  eft  &  diuina- 
tonactimde  tali  confirmauoue  nullum  lit  intota  lcge^verbu aui  argumen- 
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tumifed  etim  nimis  reftri&iua  &  improbabilis,  ciim  faciat  vt  aliud  dicen- 
dumiit  dedonationibus  caufa  moitispoft  teftamencum  fac~tis,  itcmquc  de 
cxtens  r.tcnsantc  tcftamcntum  fi  non  fuerinc  confiimatx.  Et  quod  tarto- 
ius  binc  Accuriij  interpietationem  probat  veramque  elfe  aic,  non  tam  mc 
mouec  vteam  probare  debcam  ( quam  video  neque  vetbis  Hermo^eniani 
nequeiuns  rationiconuemre)  quam  vt  ex  eo  inferam  neque  placiuilc  libi 
fiartolum  in  ea  diflfcrentir  tacionequam  commencus  fuerat  inccrquete- 
ia  inofHcioliceitamenti&  bonorum  poflefliond  contra  tabulas,  neq;aliud 
quicqua  mclius,  quod  dicetec  habuilfc ,  Vc  proinde  non  mii  vaJde  alienum 
Videri  poflic  quod  llle  craclat dc  poteftate  confirmationis,quid  fcilicet  ope- 
retur,quando  confinmtu  pet  fe  fubliftit.  Sed  &  diftindio  qua  ille  adhibet 
Anacnis  cofirmati  annullacio  pendcrec  ex  voluncace  cofirmancis  necne  vt 
priorecafu  adhis  valeac  ex  difpolicione  c6firmance,  non  ex  confirmaca,no 
vidccut  mihi  vera.Qupriescnim  a&usconfirmacuspei  fefubiifticquamuis 
eiusannuilaciopendeat  ex  nutu  &voluntate  c6firmancis,nihil  camen  ajiud 
poteft  faceie  confiimatio  nili  vc  pro  negacione  iic,id  eft,  pro  no  rcuocacio- 
ne,non  ecia  vc ei  adhn  qui  lam  per  fe  valet  nouam  vim nouamque  fbrmam 
tnbuat.  Idquc  meo  iudicioprobatur  optimc  ex  eo  ipfo  refponfo  Africani 
quo  Bartolus  abucicur  in  I.ii  quando  109.  Dc  leg.i.vbi  fci  ipcum  eft  /i  quan- 
doquis  vxori  fuar  ea  qu.T  viuus  donauerat  vulgati  modo  lcget,  non  dc  aliis 
donaciombus  videri  eum  fentire  quam  de  iis  qua?  iure  non  iint  valicurar,  a- 
lioquin  inutile  foie  legacu-Nec  enim  alia?  donaciones  inter  viru  &  vxorem 
lure  valere  pomint  quam  qu.t  facta*  funt  mottiscaufa  ciim  ca*ter.Tincer 
viuos  faccac  regularicer  linc  improbaca:.l.licum.9.$.vlc.cum  duab.feqq.D. 
dedon.incer  vn.&  vxor.ncque  camen  eo  mimis  reuocan  poflunc  quomodo 
&carterar  morcis  caufa  donaciones  ii  donacor  velic,  quinimo  tanco  magis 
<J>n6  pofsuc  ill.eita  fieri  vcdominiu  ex  iis  crasfetacur  ftatim  &c  viuoadhuc 
donatore.I.fcd  intciim.u.eo.  Non  igitur  cofiimacio  celbmcto  facla  poteft 
percineieadmortiscaufadonationes  vtilcsqur  ab  initio  valuerunt,  licct 
potuerint  reuocari.Ec  fane  inaudicu  eft  apud  piudcnces  noftros  valere  fa&a 
m  teftamentoconfirmacione*  earum  donationu  que  nulla  egeantconfirma- 
tione,l  iccc  fuerint  reuocabilcs.  Niii  poncres  cofirmatione aliquid  additum 
quod  ancea  no  fuiflec.puta  iifa&^eflenc  in  euocabiles,quod  camc  nofitpcr 
Cc3finnacion6polita  m  teftam£to,qua*  ipfa  licut&  alia  qunrhbet  vltima  vo- 
lutas  proculdubioreuocabiliscft.  I.cumpater.77.$.  pacer  filia\  De  legat.i. 
i:ifi<5r.J.ex  veibis.u.C.dcdona.int.vir.&  vx  Ergoquantuuisponeres  mortis 
caufa  donationescofirmatas  fuilleiniis  tabu.contra  quas  poflmodupetita 
nc  bonor  pofleiTio,n6eomagiscamcinfiimatistabulis  inhrmari  quoq;  do- 
nationes  diccndu  eftecii  veic  diceretur  no  fuifle  infirmadas  ii  confitmacx 
non  fuiiienc.  Q^hI  enimahfurduis.qusm  faeiliusinfiimari  donarionC  tan- 
qua  infirmiord  fa&a  ob  id  folum  quod  fueric  c6firmata?C6firmatio  iiquidg 
quar  ipfb  iure  n6  valerct  ac  nulla  ellet  ptxter  id  quod  cfteclu  nuilu  habeie 
deberet,  ii  vcruelt  vcclc  vulqaie  illud  noftroru  brocardicumiidquod  nullfi 
ci\  nulium  dcbere  efTcctum  Iiabercctiamli  cftectu  aliquc  habetct  non  cum 
tamen  habere  deberec  vt  infirmiotemfa^crec  donationem  vel  odioliorem, 
fed  vt  tancofirmiore"  Sc  fauorabilioid.l.Icgaca  muciliccr  14.  deadim.lcgat. 
Porrb  li  donaciones  caufamoitis  iiue  teltamentoconfimiata*  liiuiiucnon 
iiut  inriiniantunpccica  bonorumpoflcftionccontra  tabulas»  quia  eft  tefta- 
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inentum  ipfiim  re(ctndltur ,  cur  non  idem  admittemtb  refcifib  quoque 
lellamento  per  qucrclam  ?  Neque  vcib  puto  de  hoc  duI)»catuios ruille 
Accunium»  Bartolum  £c  ahos  quotqupt  m  eadem  opinione  funt  intet- 
jjietcs ,  nedum  in  errorem  hunc  quem  nos  rerutauimusprolapfuros  m- 

ii  cos  conupca  le&io  Modeitini  in  dicta  1.  ctiam  icfellillec.  Sic  cnun 
legcnmc  qtiomodo  etiamnum  habct  vulgans  iecxio  Ettamfi  m  ovcrcU 
tncfiaoji  tejhvnchti  >*>>  cbiviutt  filta  quaii  eadem  iit  fententu  Modcitim 
co  ioco  qtia-  Pauli  in  di&a  1.  5.  §.  qui  mortis.  D.  de  his  qua?  vt  indign. 
cum  tamcn  ex  Par.dect.  Flor.  didicerimus  legendum  tlTi  cttamfi<jucreU 
vwjfitofitejhimcntt  obttnmt ,  6c  poncndum  viciile  illum  qui  cgic  quercla  in- 
otncioJit  qui  uiem  douaciones  acccperatateftacore  :  quemadmodum & 

iii  fpecie  ditla  l.fcd  fub  condiciono  18.  §.  1.  de  bouotum  pofseiF.contra  ta- 
bul.quieratdonacanusidem  accepcrat  contra  tabulas  bonorum  pouellio- 
ncm.Multum  verb  inccicll  an  dunatariusquiegitqucrela  inofficioli  olup 
nuencan  fuccubuerit.Nam  ciim  obtmuiti  ea  locum  habentqua*mod>di- 
ximus,&  rcfciilo  pcr  qucrelam  teltamento  mfirmantur  omnes  mortiscau- 
fadonationes.ujfi  ii  tales  imtqua?  vruo  donatorepeife&a-propoiuntur>id 
cft»vt  cxplicauimusex  quibus  dominium  ftatim  tranflatum  fuerit ,  & oux 
meuocabiles  fadx  fuermc  morientc  donatore.Cum  vero  fuccubuit,telta- 
mentum  ratum  manct  ac  proindc  caufa  nnlla  eitcur  donationes  caufa 
mortisquantumlibetcx  tcttamento  dependentcs  iata*  mancrc  nondebeic, 
Sed  llia  cantum  quariliopoteit  mcidcie  vtrum  donatariusqui  teitamemum 
inofriciofum  dixitdohationcm  caufamortis  quam  ateitatore  accepit,a- 
mittcre  debcat.Dubitandi  autcm  ratio  cx  co elt,qubd  ii  hic  iegatum peic- 
re  vellct  fummoucnduscflet  tanquam  indignus,  iicut  6c  illcqui  teitamen- 
tum  ex  quo  legatum  nunc  peteret  falfum  dixiflet  I.ii  teilamcntum  6.D. de 
heredit.pctit.l.4.1.5.^.i.D.de  his  quc,  vc  indign.Abfurdius  cnim  elt  vt  idem 
tcitamcntum  &  inofliciofum  dicatur,&  proiit  ad  pctitionem  legati  quam 
fi  falfum diccrctur,  vt  ex  co  apparet  quod  poA  Iegatum  acceptum  licet  ar- 
gucrefalfum  teitamcntum  perindeatquc  noniur*fac~tum  contendctcir.- 
officiofumautcmdicere  non  permittiturd.l.  5.111  princip.nimiruquoniam 
qui  falfum  teltamentum  dicit  diiputat  de  fa&o,  qui  vero  non  lurcfactumi 
uifputat  de  itirc,  qui  autcm  agitdeinofficiofoiudiciumimpugnac  teitato- 
ris  d.l.5.$.i.l.ii  teltamentumi^eod.  tiL  Atqui  cadem  foletefle  ratiolepa- 
torunhcxidonationumcaufa  mortis  vt  totics  mculcauimus.  Curnoncrgo 
donationes  caufa  mortisaufTerentur  tanquam  indigno  ei  qui  egit  de  inof- 
ficiofo  quamuis  non  obtinuerit  i  Nam  ii  obtinuiifet  ,  non  lndignitas 
lufYcrret  ei  emolumentum  donationum  ,  fed  ratio  iuris  qua*  non  pate- 
recur  valere  donatipnes  pendentes  ex  eo  teitamento  quod  infirmatum 
eiTet.    Vcrtim  reipondet  Paulus  indict.l.5.  §.quimortis,  Eum  qui  mor- 
tis  caufadonationem  accepit  ateitatore  non  eife  in  hac  cauia  limileni 
legatario.  Nonqubd  ha*c  donatio  non  capiatur  adexemplum  &  inft** 
Icgatorumil  fic  factalitvtdominij  tranflatio  collata  fuerit  poit  mortem 
doiutoris>fed  quia  ciimdonatio  caufa  mortisnec]uc  fienpoillt  in  ceita- 
mcnto  ncquciitpars  teilamenti  ,  mquo  dirTcrta  codicillis  etiam  telta- 
mentariis  1.  penultim.  D.  tcitam.quemadm.  aper.  quamuis  pendeat  e* 
tcitamcnto  lu&enusvt  fic  refciilurn  cHecteitamerjtum  ipfa  quoquc  do- 
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natio refcida  cenfcretur ,  non  poteft  vidci  i  iudicium  teftatoi  is  in  donandc* 
impugnafle  donatarius  qui  teftamencum  per  inorficioii  quereiam  impu- 
gnauic  Non  enimWinem  vltimam  voluntatem  ilie  impugnat  qm  agic  dc 
mofficiofo,  fed  eam  cantum  qua:  ceftamentocontinetur,  cum  non  aho  co- 
lorc  dctur  quam  quafidemens  &  mfanus  fuericceftacor,non  fcmper,  fed 
tumcum  fuprema  tcftamcnti  ordinabat.1.2.  &  j.difc.I.Titia.ij.  D.dc  inorf. 
tcftam.  IJia  igitur  hac  parte  diueriitatisratio  eft  intcr iegaca  &  mortis  cau- 
ladonaciones ,  qu6d  legata  non  niii  in  tcftamento  reiinqui  pofTunt,  dona- 
tiones  veroiiue  inter  viuos,liue  caufa  mortisnon  niii  cxcraccftamencum. 
Proindequi  impugnat  iudicium  defundb  circa  tcftamentum , impugnat  e- 
tiam  circa  icgaca,  ac  non  fimiiiccr  circa  donaciones  caufa  mortis,  non  ma- 
gis  quam  circa  donacioncs  inccr  viuos.  Quis  crgo  miretur  dignum  eum 
cftc  qui  a  lcgatocanquam  mdignus  fummoueacur,  non  eciama  donacio- 
ne  iiuc  incci  viuos.iiuc  cauia  mortis  ?  Nulia  (iquidem  hac  in  re  differen- 
tia  cft  incer  dooaciones » fiuc  inccr  viuos ,  fiue  morcis  caufa  fa&a:  fuerint 
cV  fiue  ex  morcis  caufa  donatione  dominium  ftatim  tranflacum  fueric  fiue 
coliaca  dominij  cranslacio  poft  mortcm  donacoris.  In  quo  crrauic  Hugo- 
linus  vecus  intcrpres  qui  fcncenciam  Pauli  in  dicl.  $.  qui  morcis  voinit 
coarclareadeas  morcis  caufa  donaciones  qux  iic  fiunc  vc  nulio  cafu  reuo- 
centur  de  quibus  in  1.  fiaiicnam.  13.$.  1.  I.Senacus.  35.  §.  morcis  caufa  de 
morcis  cauf.  donation.  Quanquam  fateor  in  his  minorem  elfc  dubicandi 
caufam ,  non  iila  ratione  qua  mouetur  Barcoi.  qudti  huiufmodi  donatio- 
nesfint  intcr  viuos  non  mortis  caufa  cxl.  vbi  ita  donator.27.eod.  (efjet  e- 
nim  adhibenda  ca  diftinctio  dc  qua  fcripfimus  Err.  2.  &  feq. )  fed  quisr 
propius  accedunc  quamcarccrar  addonacioncs  inccrviuos  illoeciamcafir 
quoneceflitas  dominij  poft  mortem  transferendi  cogitnos  faterreasma- 
fiecedonationes  caufa  mortis.  Fortior  vrgcbit  obiedho  concra  donata- 
tium  fi  qu  is  dicat  aufcrendam  ei  donacionem  quam  non  habcrec  G  ferr* 
tencia  fecundiim  eum  dicla  fuiftec,  quae  Papiniani  ratiocinatio  cft,  ii- 
cet  ad  aliam  fpccicm  pcrtincns  rn  i.  cum  tabufis.  16*.  un  princip*eodcm  ti& 
de  his  quae  vt  mdign.  iccundum  cam  loci  illius  intcrpretationcm  &  e- 
mendationcm  quam  nos attulimus  lib.6.conie<2.  cap.19.  lam cnim dixi- 
mus ,  fi  donator  hic  in  qucrela  inofficiofi  teftamcnti  obtinuifTct ,  fucuruti* 
vtmortis  quoquccaufa  donationcs  quamuis  extra  tcftamcntum  rciic^t 
non  minus  quam  legata  eo  ceftamento  data  lnfirmarencur,  ftmodovi- 
uo  donacorc  in  plenum  pcrfc&ar  non  fuiflenc.    Ac  refpondcndum  cft 
tacioncm  iliam  Papiniani  qux  iis  vcrbis  conccpta  cft,  <pd*  extcftamen~ 
to  fententia  fecundum  fe  dtfla  non  baherent ,  non  ad  alia  vt  apparet  pciti- 
nere,quam  quar  eodem  ceftamenco  fucrint  rclic"ra  non  ad  ea  qua?  cxtra> 
ccftamentum.   Talis  enim  eft  fubftitutio  pupiliaris  dc  qua  ibi  agitur» 
quippcqux  paterni  teftamcnti  pars  cibdi6tl.penuit.teftam.quemad.aper.. 
non  item  donatio  caufa  mortis  ,quamuis  huius  quoque  validitas  a»  vinbus* 
ceftamenci  depcndcat.  Enor  itaque  noftrorum  in  co  cft ,  quod  donstioncs 
caufa moitis  arquipai  ant  donaciombus  inccr  viuos,n6  co  rantura  caru ,  qoo 
is  qui  propofuic  qucrelam  inofficiou"  tcftamcnci  fuccubucric ,  quocafu  & 
nos  admmimus  bonam  erTe  comparationem  ex  d.$*qui  mortis,  fed  illoe- 
fcam  quo  is  qui  egit  quercia  obtjnucric,atque  ita  tcitamencmn,refcidtiit^ 
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quo  demum  cafu  negamus  nos  eandem  elle  racioucm  donacionura  inttt 

viuos  caufa  mottis.quiadbnationes  caufa  mortis vC  diximus  licet  non  mi- 
gis  fieti  poflint  in  teltamento  quam  qua:  inter  viuos  fiunt  ,pendenttam 
ex  teitamenco,ha£tcnusrt  co  lnfitmato  ipfas  quoque  infirmari  ncceflcl. 
tanquam  qua;  fpcciem  conftituanc  vltimar  voluntatis  gc  quidem  teitamei 
tari*  ctim  teiiamentum  factum elh  Quar  vcro  mter  viuos  fiunc  niuil  pr 
fus  commune  habent  cum  vltima  voluntate  nec  proinde  ob  id  roinus 
ierepolfunc  quod  teftamentum  infirmatum  fuent  iiue  per  querclarn  in 
ficioii  fiuc  per  petitam  contra  tabulas  bonorum  poiTeflionem.Quod  tarocn 
toto  hoc  capite  probauimus,  Refciifo  pcrquereiam  teftamento  lnnrruari 
quoque  donationescaufa  mottis  nili  qua:  in  plcnum  perrecta*  fuerintviuo 
donacoreexd.l.etianiii.Deinofnc.tettam.^d.l.fed  fub  condtcione  iS.$» 
i.de  bonor.pofs.contt.tabul.llieiuium  eii  ad  ius  vctus  Pande&arum&Cor 
dicis  non  adnouura  &  luftinianeum  pertinere.Poitquam  enim  luftinianr 
piacuitNouell.ii5.vtcum  deappeli.cog.cap.;.  nicjp.  aliud  quoque  capitn 
lum  in  fin.vnde  fumpta  eft  Autli.ex  caufa  C  de  liberc  pr.rter.vc  rupto,  VI 
irrito  facto  ex  caufapiivteritionis  aut  exhcrcdationis  telhmentofoiain-. 
fututio  euacuetur,vt  ille  loqmuit,ca'tera  vcto  omnia  fme  legata  fiue fidei- 
commifla  m  codem  etiam  teltamento  rehcta  rirma  remaneant ,  uec dubi- 
tandum  eit,quin  de  mortiscaufa  donationibus  ldem  conftitucum  inceliigi 
debcat.non  tam  quod  ad  eas  poffint  accommodati  verba  nou§  conllitucio» 
nis,cum  neque  fianc  neciue  hen  potlinc  m  teltamento ,  quam  vt  abfurdiiia 
iilud  eflfugiamus  m  quod  incurreret  quifquisdicerecinfirmata  inftitucionp 
facilius  efle  vt  firma  remancant  legata  quam  mottis  caufa  donaciones,cuin 
uon  aliamaior  ratio  infirmari  eas  fuadeat  quam  quod  iegatis  aequipareir 
tur,quodque  perindcpcndeat  earum  validitas  cx  teftamento  quotiesteftai- 
mentum  ra&um  eit,acft  reli&c.eflentin  teftamenCo,quacenus  fciiicetf^ 
CiempoilunC  coniUcuerc  &  nac#rarn  habere  vlcima:  volwuacis. 

ERROR  OCTAVVS. 


X)e  donatione  ingenere  anfit  contraUus  &  an 

tut  Ft  an  in  cantraflthuA  naminatii  Lacut  nnauam  Ctl  C»n- 
diciwm  aut  Dcentientut. 


«  Aioris  momentiharc  quxftio  eft  quam  ptima  facic  ciTe  fi- 
m  \*  deacuccitm  alia  finc  iura  conuencionum  quarcranfeunc  in  no- 
k  men  concra<5tus,aliaearum  quar  ftanc  in  finibus  &  cerminisnu- 
JiiSi*  dje  conucntionis  Limis  gentium  7.^.1.  D.  de  pact.  ficut  &  intec 
concra&us  ipfos  mulcx  difFercncix  func  ii  yel  nominati  imt  vcl  innomina- 
ti  vel  bonx  fidci  vclftridti  luris.  Quadc  caufa  iam  olim  dchoc  ipfo  c6cro- 
uetfumcftuitcrvctetes  iurisnoftri  intcrprctes ,  ncc  minorc  contentione 
interrccentiorcs.  Omnibus  tamen  vt  vidco  concludentibus  Donationem 
ciTe  concradum  ,  fcmperquetfuifle  in  hoc  cancum  d»Hcnticntibus  An  iic 
concraAus  nominatus,an  mnominatus ;  fif  rurfum  an  bonac  fidei ,  an  ftricli 
iu/is.  Won  crum  dcfunt  qui  dicanc  cflfc  contrac^om.  innominacum, 
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Ratione  illav  quod  ii  donatumiit  oh  aliquam  cauftm  qux  non  fcqua- 
tur,condi£troni  locuscft  &  pcenitcntix  ,  perindc  atque  excxteris  con- 
mctibus  innominatis  1.2.&     diccamS.  C  dc  condict.  ob  caufmi  -dator. 
cui  tamcrt  locns  noneflet  ficonrra&us  eiTct  nominatus  J.  ea  condicionc 
i4.Cder4fcuidend.vendjtioii.AIij&  niagiscoromunitcrvolunt  eucfcm- 
perque  fuule  contrac>im.>naminatum  cum  habeat  eiegans  (nomen  *c 
Joquicur  Bartol.adJeg.mxdrlMJS9.$  i.D.dedonat.nec  ftet  in  nomine  fui 
generis  vc  idemiiieargumenracur.  Tertij  djftinguunt  inter  ius  vetus& 
nouum.  Volunt  enim  fuifle  olim  quidem  innominatum  fed  Jiodie  efTe 
norainaturn,  (jux  Accuriij  fenrcntia  eft  ad  dict  L  inxdibus$.  i.  quafilu- 
ftinianus  hoc  ipfo  quod  conftituic  in  J.  li  quis  argentum  jf.  §.  penul- 
tim.  C  dc  donat.  vcpoflichen  donacio  etiam  citra  ttipulacionem  &  rra- 
dtooncm,  acproindenudo  etiam  pa&o,  feceritetiam  vt  iic  contraclus  no- 
rninatus qm  petrtciarur  confenfu  licuc  emptio  Jocatio  &  iimiJes.  Qua  e- 
liam racjocinat  jone  in  alia  illa  quxilione  An  iit  coottactus  bonx  Hdei ,  an 
ftricti  iuris  funt  qui  perindc  diftinguant  inter  ius  vctus  &  nouum  vt  oJim 
oiiidemeflctftnai  luris  l.cumqni  aa8.D.eod.hodic  vero  iitbonxfidei  poft 
lupradictam  Itiftiniani  coufticucionem,  exemplo  emptionis ,.  condu£ionis 
&aiionimcantrac^uum  quibonfcnfii  pcrfijcruntun   Qux  fuit  veteris  in- 
terpretis  Wugolnii  diilmchoa  iiarrMu  camen  improbata  indict.J.  in  ardi- 
fcus&di£c.l.eumqui,  vbi  Concludit  lileeffeconcra&um  ftri&i  iutts,cum» 
inquit,ctrcahocnulla  mntatio  fada  reperratur ,  nec  bona  confecutio  nt, 
vt  concra&us  fit  bonx  fidei  ob  id  foltim  qubd  iic  nominatus ,  Alioqui  di- 
cendum  cilctftipulataoncm  vel  bonx  fadei  contrac^dmeilc «  veJ  nomina- 
twm  non  ctTc  quod  vtrtimque  tamcn  falfumeft  l  i. $ i  vltiro.  D.  de  pact.  i.a* 
•De  oblig^c  action J«qiiicqtiid  adftringendx  99.D.  de verb..oMig.l.?videa- 
imts ;&  $.  ii  a&ionem  D.  de  vfur.  Sicut  nec  ob  :d  conttatlus  abqni  v  nudo 
confenfu  contrahatur  ftatim  coniequens  cft  vt  iit  bonx  tidei,  quemAdmo- 
«dum  in  contra&u  emphyteutico cer nefe  eft  qui  licct  confenfu  perriciatur. 
camen  ftri&i  niriseft,  Li.Cde  iur.emphyt.iun<St.§.  a&ionum  Inftitut.de  a- 
csion.   Atque  hanc  flaitolt  icntentiam  pailirn  Do&orcs  noftri  probant,  vc 
donatiolitcontiacojs&  nominatus&  ftridiiuris,  tefte  luJioOoroquia- 
Jios  quam  piurimos  icrert  in  $.donatio  quxft.i.Cuius  fententix  iJlud  ctiam 
argomencutn  adfertur  ex  eodem  Barcolo,qui>d  in  concra&ibus  innomina- 
tis  certum  eft  locnm  etJfcpcemtencix  l.iipecuniam  5.D.  de condi&ion.  ob 
caufcui  tamcn^Jocusnoiicftindonationc  ,Namciqui  donauit  non  licet 
pcrimere>fcilicrtiiioter yiuos  donaueritnnn  mortiscaufa.l.  Arifto.23.  D. 
dedonatJ.irtett,C.dedonint.vh.&  vxor.Ja-^.&  pais.C.dc  reuoc.donat 
.Addit  Bartolusvchoc  ipfum  probeta  partium  enumeratione ,  vel  fa&am 
e/Io  donationcm  per ftipulanonem.vel  per  traditionem.  Si per ftipuiation6 
dubitandunrnon  efiequin  donaoo  nomenhabeatd.i*i.$.vlt.  D.  oepaft.  ii 
per  traditionem  xquc  naiierc  nomen  elegans ,  &  donationem  efle  qux  ab 
inicio  Bc  ftatim  fuum  habet  erTectum,quemadmodum,  inquit  illc ,  depofi- 
tum,commodatum,cV:  alij  iimilescontradusqui  re  perrlciuntur  duSt.J.iutis 
ge?titium  ^.1  Mihiomneshxquxftioncs  vidctur  proficifci  a  fumma  linriji- 
gnorationci&  ab  eo  errorc  quo  (ibi  pcrfuadcnt  interpretesdonatiooem  cC- 

ttuluus  quam quxrerc  vtrum  contraciais  fit  nominacas  an  innominatus  v- 
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trum  bonarfidei  an  ftri&i  iuris?  Acqui  concra&um  non  ciTe  fcribit  aperte 
Paulusinl.inteidi&umi^  D.deprecar.vbi  poftquam  dixit  mccrdi&um  de 
precariis  mcrito  incrodu&um eise  quod  nullaeo  nomine  iuris  amlis  eiiec 
adrio  ,  fubiungit  rationem  magU  entm  ad  dortattonu  vrbenefka  aukm  ad  ne- 
gPtycontraSh  caufam fpeclat  precarij  condtcw,  qmbus  verbis  cum  donatio  ♦& 
hcnefitiurn  negotio contra&o  opponacur ,  oftcndic facirdonsicionem  non 
ciTe  concractum.Nam  vt  beneCuiacius  fcribit  in  paratit.Cod.ad  ttt.  De  ne 
got.^ed  cumdicimusconcracturn  iimphciter  dicimus  per  dcfedtioncnH 
cum plena oratio (\tneg9ttj f»«rrar7»«rqaiaomnis  concraclus , negocii  con* 
tiaccuseil.Atnullum  negotium  geritur  intcr  donantcm  &  accipientera, 
quotiesin  donatione  mhil  niiklonatioSc  liberaJhas  cil*Adeo  vt  iimixcum 
hraliquod  negociam  cum  donacione,pucah*donacor  m  aliquem  cafumvo» 
luerit  libiobhgacum  donatarium  placcat  obJigacionemnojB  cofitrahi  co 
cafu  quo  donatio  eft  qoafi  lint  ifta  pugnantia  &  contradi&oria  tftle 
tium,&  eife  donationem*dJ.Ariito.quodpro^atur  eciam  ele, 
pra-dia  $  D.de  donac.inc<vir.&  vxnr*Ec  veroc&mcontra&usi 
fumpleritquodpollmuiTOstwaatiisid  negotiumquodgericur 
tes,quo*  pra?eedcre.necefec  eitnegocnjintandcm in  paucacontralutur ,  & 
rcltringatur  vt  in  l.ii  voh3ntacc|8.G;derefcind<vcndiL<|uis  obfecro  tracia- 
tus  pra*ccditirrd<s»atione  vtcontracliis*ieqiiifp«cffit?:Ajvfortc  mter  donato-  * 
icmcVdonatanumrfitetcationibusmagnis  contenditur  An  cencum  danda 
lintanducenta  ne  fdriitan  accipcre  donatarnis  naiit  cencum  h  donacorno 
-  lit  ei  darc  ducenta?An  non  potius  bohi  confulere  donatarius  dcbct»  quod 
donator  benigne  acliberahter  centnm-dare  veJit ,qui  ii  nollet  nihil  dare 
-cogemttt?  \M  res  donatas  6*  D*de iedilit.edr&.  An vcrb  aiteruiscft,quam 
ddnatoris,libcraiicati  ciuscertos  fines  prarfticuere ,  &  quid  quantumqu* 
donave  illedcbeac  prarfcnbere?  Sicuc  igicur  in  donacionc  nequc  ncgocium 
vllum  intcruenit,neque  vllus  tra&atus,iurcltnquicur neceflarib  vt  neque 
.concra<5tusdici  cavllomodopoffic.Idqueapeitiusetiamexco  inccUigitut. 
otiodexdonationenccobligatio  vllanaicicur,neca6tiad.l.  Anilo  in  lilii 
verbis  Obhofttoneno  contraht  eo  cafu  ejtto  donatto  ejh&i  pan  I J o  poit  htc  enim  ntc 
donattortt  licum  effe&c  idco  ellc  obligacionem  d.l.intcrdicttim.  i  cum  qui  14 
$  is  quiprecarioD.de  rurt.  quibus  locis  apertiflimc  fcnptum  cil  nuilam 
cfTe proditam  ciuilem aclionem  ex donatione adeoque qtiod  magi  s  cit  nc- 
que  ex  precaxio.ob  id  foium  quod  precarium  iimile  iit  donationi.  Quis  vc- 
16  vnquam  audirt  c6trac~tum  aliquem  efse pofse  fiue  bona-  tidei  ille  lit liue 
ftri&iuiris,utie  nominatus  (uic  innominatus,exquo  tameno  folum  act  io 
nulianafcatUT,iedncqncobligatio?Facilcautem  hoc  apparebic  a  tflifhci- 
enti  enumeracionc  modorum  omnium  quibus  donatio  fien  poteil  mre 
vetcreinfpca:o,vcpnmiim  dc iurc  vefere dicamus,& argumetu  Baitoii  in 
i  ipfum  retoct]ueamus.  Nam  iidonatio  fiat  pcr  ftipulacioncm ,  faceor  cjut- 
dcmefsecor.CTaduexcoquenafci&obligatioria&aclionetfed  nego  cf- 
fe illu  cotia£iu  donationis.*dico cotradii  efsc  ftipulatioms cui  caufa  dcde- 
«  rit  donacio&liberalicasdonacoris.F.xcploeiusquod  Vlpianus  fcnbit  in  i. 
li  ju  fucro  6.§{.  D.  der  nooac*  ciim  pccuniam  n  ncuam  dcdicquis  fine 
Itrnulationc  &  ex  contmcnti  tccit  Ihpuiationcm  ,  vnum  contraciurn  cf  e 
idcmcfnc  clfc  dicendum  etii  ante  llrpalacio  ucla  iic ,  mox  pecunia  nunicraw 
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ta.Namvt  in  l.fcq.fubBcitur  ex  Pomponio*  cum  pecu  ma  uiutuo  data  lli- 
pu)amar,non  eft  diccnduniobligationcm  cx  numetauonenaici ,  dcin.de 
eamlbpulationc  nouaii.fcdYiiuincflecoiitra^um  itipuJationis,  cjuia  id 
agicur  v r  fola  ftipulatio  teneat,&  magis lmplcndx  ftipujauonis  gi atu  nu- 
mcratio  fien  intellrgcnda  cILSicjuidcin  ftipulauones  onuies qu.e  efricaces 
iintadagendum  iinc  mctuvllius  exceptioni?  netcileeft  pcndcre  ex  ncgo- 
tio  contra&o  l^.circaprincip.D.de  verb.  obiigaut  fakemaliquamhnbcre 
caufaml.2.$.cnca  D.dcdoh  rnalexcept.Donatioautcm  licct  nuilum  nego 
titMn  contineat  ex  quo  pendcat  ftipuJauo,  lultam  tamcn  intcrponcnd.i"  iti- 
pulationis  caufam  praebeccum  iuiriciat  animum  donandi  piecefli/n;  vc  n6 
linecaufa  donauomtripoiita  ciie  vidcatur  1.  vt  mihj  donarcs  21.  D.  de  don. 
Sicutemm  donatiouullam aliam  caufam  requinc  quam  donantis  libcrali- 
tatem  i.i.m  pi  mc.eod.  J.  1  $.i.D.de  precar.ita  neque  ftipuJauo  aliam  exigit 
caufam  qi*amdonatiojTcm,liue  intcrviuos  iiue  mortiscattfa  dpnatio/icl. 
mortiscaufa34.cV:  Lfeq.$»vJc  D.dcmort.cauf.donat.  J.Papinianu$2;.D.  de 
donat.i»cvh.&  vxl.li  quis  argcntum  35.§.penult.C.  dc  don.  ltac|uc  cx  hu- 
iufmodi  donatione  fadtaper  itipulauonctri  nafcecur  quidem  accio,fedquc; 
nonacltoex  donatione  diccnda  eiicfcd  a&ioex  ftipulacione.  Si  veio  pcr 
traditionem  facra  donatio  iit ,  liqutdem  njcer  viuos ,  res  expedicaeft  abfo- 
lutam  clfc  donationem  nequc  catifam  vcJ  neceilitatem  vliam  fubeife pro- 
pter  quam  a&io  dan  debcat  vei  cotra  donatoiem  donatar  jo,cui  niJuJ  decft 
vcl  concradonatarium  donatoricui  nihilabeft  miiquantumillc  iibi  abei- 
fevoluit.Siuutcm  caufa  moitis  ciadiuofacca  iit iiue ita  vtdomimum  ita- 
tim  icd  reuocahilicer  tiansieiatuuiiue  ita  vt  domiiuj  translatio  poft  mor- 
tcm  confe  racur,ad  qmd  poieil  qturfo  cilc  donataiio  neccilai  ia  adcio  cx  do- 
Rationc  qu.f  iam  impleca  fitex  partc  donacot  is,quantum  fa&o  cius  implc- 
ri  poteft>Nam  priore  cafu  nemo  dixerit  .vquu  m  c  ile  contra  donatorcm  da- 
n  artionem  pcr  quam  cogatur  icreuocabi Jem  iacere  donationem  qua?  in  id 
vique  tempusfuerit  reuocabiJis,  cum  id  futurum  iit  non  fpium  concra  vo- 
lutttatim  donatorisjqui  np  alicerdonare  voJuit,  fcd  etiam  contra  natuiatn 
ipfam  ^c  fubftatiam  donationis  caufamorti$:Poftenore  autc  cafu  cum  do- 
nator  tcm  ica  ttadidcric  vc  tamcn  dominij  traslationcm  dijj\uJcnt  111  id tem 
pus  quo  ipfcetietmortuus,  nihiJ  jam  fupcreit  iaciendum  adquod  vrgeri 
donator  a  donatario  poiJic  vej  debeat.  Fecit  eium  ij Je  qukquid  facb  tuic^ 
ciim tt adid ir^rjuia  uanslariodonxou j  qua*  foJa dehwt tcmporc  ttaditioni* 
non  fact  ijcd  imis  eft,vc  fuo  Joco  difputauimus ,  Ec  quemadmodum  dona- 
torquandm  viuit nonaiii  nuqtuiTimc  poilet  inquietan  ad  dominium  fe 
viuo  transferendum,de  quo  non  nili  poftmortcm  fuam  transfcrcdodona- 
tionis  ccmpoiecrgitatict  i.tacV  poitquam  mortuus  eft  nulJa in  hanc  rem  a- 
ctione  lndigetdoaatarioscui  poteftas  Jegisfufhcit  vt  dominium,quod  fue 
rat  donatons  nuemiseo  mortuo uansicratui  ipfo  jure  in  donatanum ik- 
uacx  caufaJegaciTransferrttur  Adjioc  enimprodcft  quod  vulgo  lac^attir 
Donationescaufa  mortiscapt  ad  exempJum  &  mftar  legatorum  v  c  fuo  Jo-. 
co explicauimus ex  i.z.D.Jc  puhjictan.in  tem adtion.NuJlo  igitur  cafu  do- 
natio  liue  intcr  viuos  liue  mortis  caufaiit ,  aut  contradtus  dici  potcft ,  aut 
obiigationem  aliquam  parcte  vel  aCbonem.  Quo  rcfpicicns  lacob.  Cuiac. 
i>b.ic.  obiciu^ap.iS.  icripiiicjujiauoiicm  uonfutfc  olun  coiiujciiuojKiii 
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fed  acquiiitibnem ,  hodie  veroc  conrrariopoit  luftiniani  conttituticr.ctn 
in  d  L.Ji  quis  ar£cntum  $,pcnult.  quar  mduxicvceciam  citra  ujpulacionetn 
cc  tradicionem  poilic  Hcn*fonauo>  cflcconueiitioncm  nonacquitiuoixm, 
Sed  magicargutc  mco  iudicio,quam  verc.Nara  cxun  oiimdonacio  nontch 
lumpertiadicioucm  fieret  fedetiamper  ftipubuoncm,  necaliud  fecctic 
Iutbniai)us,ni:j  vtqadibet  terttficactovolunratisdonacons  tajiciim  prolii 
ad  obtigandurn  donacoiem  vc  cKidacquancumpi-odeiTccitjpulacio,  Cui  di- 
cemu^donattoncm  hnfleolimacijaiiuioncmpoCHiiquam  hodic,vel  cou-- 
ucncioncWi  hodie  pouds  qnam  olmV  Non  inriuor  donationcm  cuu'  tit  pei 
tradjuodem,ctuj  acquiiitioncm  noh conuentionem  ,  cam  vetoquurht  per 
it:pulaciohcn>,  aut  deViique  aliccc  quam  pcr  uadiuoncm ,  conucntionem 
cllc  non  ac$]u4iicA>f»em.    Scdhttc  cacione  non  iusvecm  fcpararduinfuica 
noiio.vt  a  Cuiacio  fattumclc',  -fed  donatio  qur  f.cper  tradiuoncm  ab  ea, 
qu.r  hc  pcr  Aipitlacionem  vci  pcr  pollicitationem  veJ  pcc pa&um  nudum. 
Qurcmm  per  tradittbnem  tkea  femperfuit  &  etiamnuni  cll  acqunitio, 
quar  veio  per  ttjpukitionem  vcl  per  pollicitationcm  vcl  perpadtuxu  nudum 
ca  femper  huit  &r  eil  c'onucncio,Nulla  alia  dirYcicntia  hac  m  re  inter  ius  vc- 
tus  &  nouunv,niii  quod  olim  donatio  fa&aperpollicicacioncm  vel  pcrpi: 
&um  uudum  nO  valebatneque  acquiiitioni*  ncqucconuentiojiis  iuic,quc 
hodie  valec  intcr  viuosseo  prorfus  modo  quoJMaJeret  ii  eflct  fa£ca  per  ltipu- 
larionem  id  eil  tanquamconuentio  nbn  canquam  acquiiitio.   Soleo  ca- 
men  hac  paitediltmgueredonationem  inccrvmbs  adonacionccauia  mor- 
us.  Nam  m  donactonecaufa  morcisaliquod  ncgdCium  gcn  vidccuc  mtec 
donancem  &  acdpicntcm ,  non  quacenus  is  qui  donat,lioeralitatern  cxcr- 
cecacdonatariurh  eogitat,quem  mauult  habcre  quam  heredem  fuum,  fed 
qoatenus  fc  lpfum  cogitac»  cc  mauulr  lc  hajbere  quam  doiuuiium ,  acque 
amore  vitar.  reccptflc  potius  quam  dedifle  inavuls,  vi  Paiilu;  luquicui  md« 
}.  Senatus§.  i.vbiob  hanccaufam  addic  omn<]ur  morcis  caufidonac  qua 
parcefecogitttnegotiumgerere  fcilueCi  inquic,  vcii  conualuenc,  icdda- 
tur  ribi.    Vnde  rien  neeefle  cft,  vc  ex  hHiufmodt  donacione  nafcaiur  ob- 
Iigacio  concra  donacarium  perinde  adi  donacioliem  ea  lorainacmi  lege 
accepiflcc ,  fecjnc  in  cafum  conualefcemia.' vel  pbrnicenci.r  cam  fe  ceituu- 
cttru  promWiiVetjt|ua  exobligatiOneiimihtCf  uallicur  aokjo^eaquediiplcx, 
condiclio  fcilieecieV^vcilii  in  renvactio ,  fccundain  eaqua?.  dixnnus  inEir 
tor.vltim.Deca^!9pra^edenus  cx  l.oui  morcis  jO.  eodcm  Itaque  hoc  tcO 
pedtu  nihil  Vccat  dbnatibnem  caufa  nioftisdici  conuxidumi  Pra.!ertiin  eo 
fcnfu  quo  Paulus  icribit.  in  1.  omnemto.  D.deiudic.omncm  obljgatior 
ncm  pro  contra<5tu  habcndam  eflc.    At  tn  donationcintet  vjuos  nuiium 
prorfus  negocium  gerfcur  quia  non  fe  donacoc  cogicat  fk4  folum  donar 
carium»  vc  ergaetim  Hbeialicacem  cxerceac  ,  qmamauuic  illum  iiabcrc 
quamleipfum.    Niiiponas  donacioncin  uicci 'vmos  taitam  ellc  vc  pic» 
i-unqucHc  ,ecrca  iege  dandi  aliquid  vehfacieiidf  vc  in  d.l.t-flt  vl^ictaiu 
If.C.dc  cbndict.ob cadf  dac.  AdteJta namquo  lcx  donauoni  nuUu.m  dubir 
caticmi  locum  relinquic»  qum  negocium  aliquodj^ilum  iic  intcr  donacor 
rem,c\:  donatanum,cx  quo  negocio  promde  nafcatnr  obhcatio  &  ci  obiir 
gatione adtio,  qurpraricnpcis  verbis  appellacurin  id  fcilicct  compccens 
vcquoddonacarius  vioiffim  datumm  fevtl  factutum  p^oniilic  dcuu-  fititr 
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ucautid  quod  donatoris  intererit  prxftecur.l.vlc.  C.deter.permu.I.Iege.Q. 
.ciim  res.zi.in  fi.C.de  don.  u  n6  maijc  donatoi  repetere  quod  donauit  ct> 
djct«one  ob  cauf.datoiucaufa  non  fecuca.Hoc.n.et:a  ei  Lccc  d. 8.C. 
decondi&.ob  cauf.dat.Scd  hoc  cafu  nO  eo  magisdici  poceit  donactonc  elle 
contradu>quia  ld  genus  cotractus  116  tain  donatio  eit  quanicoiuractus,Do 
vtdes,vel  Do  vc  facias,qui  vterque  cOcractus  elt  lnnomiiucusjoiigc-q;  alias 
pixttacioneshabesquam  habctcc  11  eflct  uo  mi  uat  u  s»qu  ippe  cdtti e*  cotra- 
chi  nominato  ncqieondictio  datetur,neq>  acuo  lnnoiuinata  cc  piarfcripcis 
vcrbis>fed  adcio  nominaca  qua*  nomc  fumerec  a  cOttactu.  Inauditu.  n.eit  n 
cx  contia&u  uominato  vnquam  copeutrepccicio  datoiii  quae  ex  cociactib. 
innominatis  cOpetere  j^oJct.Quanqua  non  fum  ncfcius  putaiemultos.poije 
"contractu  quoq,  boua*  Hdci  refcindi  0c  qr.od  ex  co  Jatti  ab  vna  parte  rucrit 
cddici»iiabaltciaparte  11011  feruetur  fubitatialcpaclu.i.  qtiodcaufam  de- 
dent  c6tradtui>vt  Lald.loqiutui  ©c  explicac  ad  l.c&ra  cc.6.peril!u  tcxt.Cdc 
pacr.inc.empco  &  vcnd.Luiuscamc  loci  logeaiia  fentecueic.No.P.loquii- 
tur  co  loco  fmperatores  dc  vcdicione  facta  ccrtopacto  exprello  cui  no  fuc- 
ritparitu ex  pattc cniptons>fcd  vt  legis  veiba habet,de  vedicorcqui  rundti 
fuu ccrcjc rci  contepJauone  habica  mtci  fe  &  etnpco.exiguopretiotianitu- 
ierat  111  cmptorc ,  lecutus  fidc  cc  poliicicationc  nudaemptoiisciim  fibi  vcl 
per  ilipulationc>vel  faltc  pet  pactu  exprefllim  incontmcnti  appoiitu  caucre 
potitis  debuillcc.ln qua fpecie  cum  actio  cx cotractu  dai i  no  poflec  ad  id  vt 

3uod  piomiflum  fuciat  implerctui,ctun  neq;  m  contractu  neq  111  pactione 
eductu  id  fuilfct,  nihil  ahud  fupererat  quodidici  polfet,  niii  vt  cinptor  vel 
impunc  poilet  fiicm  falicre,vel  quod  a  vcnduore  accepctat  lonqe  minore 
prctio  folaeiusrcicontcplationcreititueiecogeretur.  Acqui  pnusdici  non 
poceit,quia  bonx  fidei  cOcractus  ca  non  admictic  iiiterpretatione,qik?  dolo 
eniptoris  taucicuPoitcrius  crgo adnmtendu  neceuanb  eit,vt  \ eidicon  dc- 
tur  repcticioeoiuqux  pra.iticic,nc  eius  qui  bona-hdciackioneiiat.ee  durior 
cckiicioiit  quam  nconciactu  itncti  iuris  iniiilet.Nec  obltant  verraillawtwj 
mtplcu prurntjit  fide  »c[\\x  Baldum  fcfelleruncvc  in  ca  ipccic  putaticuc  paCtii 
intcrcciiulc.  Aliud.n.eit  pacifci>  aliud  promitccrc,  ciim  piomiflio  fieri  pof- 
jjtetum per nudampoliicitationem ,  quam  ldcb  dicnnus  in  hoc  djrjctre a 
pa&oquod  folius  orrerentispromifllonem  continec.l.j.  D.dc  polhca.Nec 
ciucmadmodupadta  mcontinenti  lada  infunt  bonx  fidei  concractib.l.  iu- 
rilgcntiu.y.^  quinimo.D.  dcpacb.icacxpolljcicacionesiueilcdici  poflunc, 
quaiutaincn  iicontradui  cauiam  dcdennt  no  mintisquum  pawtoiu  »atio- 
11  c  habcri  aquum  eft>  non  quidc  hac^enus  vc  cx  contraclu  dccur  actio  ad  ld 
quod  lnpollicitationemdcductu  fuit ,  fcd  haClenus  falcem  ne  venditoi  qui 
bonam  hdcm  cmptorisvlttofccutusrem  fuam  iongc  maiorispiecij  minorc 
vendidicimpunc  circumueniatur.  Sepaiandum  eil  promifluma  pacto  licuc 
3c  a  di&o.Didtumaccipiinus  cjuod  vcibotcnus  pronunciatumcit.nudoqub 
(crmone  finitur.  promillum  autcmpoccli  referri  nofolumad  lp  >niionem» 
5c  fimiiicer  ad  pactum>fed  etiam  ad  nudam  piomiiTiouc  liuc  poli  icttaront-, 
jnquit  VJpia  in  l.fciendum  I9.$.didum  D.de  adihc.cdiCt.vbi  tamen  qudti 
nulia  pacci  mcncio  fit  ii  quis  Ka  veiic  accipcrc  vt  pr.ooiuTi  ippeilatione  pa- 
ctum  non  coutineacur>fca  tantilm  vel  poliicicatio  vcl  lponiio,cioto  inagts 
probabile  cncquod  volumusin  d.l.  cthn  tc  pronufjt  nominc  non  pactuni  \  t 
lialdus  voluic»  icd  poiliciucioncm  uudannjgiuiicati.Caccruin  adto  quai.u 
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Imperatores  veditoridat  in  d.l.cu  te,  116  alia  cll  quam  ex  veditocopetcsex 
cotradtu  ipfo,  116  qui  ab  intellectu  ipfb  fuptus  iit  vtnimisfubtiliter.loqui- 
tur  Bald.fed  qui  reucia  fir  initus«quia  nec  noiul  eil  vt  ex  vedito  a&io  detur 
ctia  ad rcf  menda &  dittrahenda  emptione\vt  m l.ex  empto.u.§,is qui  vina 
D.de  act.emp.i.i.C.quan.lic.ab  emp.dif.quauisno  facile  nec  paflim  ldfiat 
vtait  l.vcditi.6.C.dca6t.emp.Sanec^additidc  Bal.pofTe  hoc  cafulocuetia 
cfle  codiccioni  ob  causa,omninoaiuris  ratione  aliemi  ettque^  nunquapati- 
tur  vt  ex  cotra&u  nominato  ea  codictio  detur ,  neqi  in  d.l.cu  tc  vcrbu  vUu 
cft  quod  hac  lial.iuuet  interpretatione. Pro qua ii  vellet  quis  obiiccrequod 
fcnptum  eit  in  d.§.iiquis  vina.Si  annulus  datus  fit  arr«e  nomine,nec  poftea 
couenerit  vt  emptio  lrnta  fieret,fed  folutacmptione,pretioq;  numeratof.' 
tradita  re  annulus  no  reddatur,no  tantu  ex  empto  agi  poiTe  vt  aira  reftitua-' 
tur,  fed  ctia  pofle  annulu  codici  quaii  dai*ob  causa  qua*  fuerit  finita(fuerat 
cnim  datus  vt  eflct  argumer.u  pcrfedte.  emptionis»quoargum£to  amph'no 
cgemiiSjCu  ex  vtraq; partc  impleta  vSditio  eit.)  Reipoderc  dari co cafuco- 
djc&one  116  ob  causa,fcd  iine  caufa,quia,vt  lex  ait,  ia  iine  caufa  elt  annulus 
pencs  veditore,qui  no  niiiarra?  nomine  datusfuerattquod  no  fimiliter  dict 
potelt  de  rc  ipfa  vfdita  quq  tradita  fuit  ex  caufa  vdditionis.Quomodo.n.po 
tcit  dici  cfle  hne  caufa  quod  causa  habet  veditione  adhuc  fubliftetc&perfe 
dtam,  qux  ncc  refoluta  lit,nec  impleta?  Neq;  quodaducrfarius  viciflim  cr 
parte  fua  no  impleat  adre"  facit,cu  ea  res  a£tioneexcotrac~tu  inducatadhoc 
vt  cotracV  impleatur,no  vt  quodfraditu  eft  iiue  res,iiuepretiu  iitremtua* 
tur  d.hi  C.quan.lic.ab  emp.dif.  vbi  hxc  difteretia elegas  &  apeita coititui- 
tur  mter  cQ  casu  quo  traditu  fit  auru  pro  arra,  &  lllu  quo  pars  pretij  ixt  fo- 
]uta,vtpnorecafu  arra  recuperari  poilit&repeti  no  vindicationcfedadio^ 
ne  in  perfona,no  quc*ex  anali  patto  nafcituv,vt  ait  l.$.C.dea&.emp.(a#K> 
.n.perfonalis  de  qua  eo  loco  agitur  no  illa  eft  per  qua  arra  repetaturfed  pct 
qua  agatur  ad  implcmctu  veditionis  taqua  perrec"fce  cui*  arra  folct  efle  aigu 
ine^u)atattione  ex  £pto  fecudu  luliani  fentetia  de  qua  in  d.§.is  qui  vina,n6 
cOdittioe  fiiue  ob  causadati  caufa  nofecuta,quadoquidc  no  ob  id  arra  datur 
vt  fequatur  veditionis  implem£tu,fed  vt  iit  argumfctu  c^tra&ar  pcrfectxq» 
vcditionis.Siue  etia  iine  caufa,quia  no  poteft  elfc  arra  fine  caufa  ptnes  ven» 
ditore  quadiu  veru  eft  vedition£  perfeclaefle&neqjrefolutaneqiinjpleta. 
Poftcnore  vero  cafunullo  modo  detur  repetitio  foluti,  fed  aclio  ad  nnple 
metu,vt  6c  in  d.l.ea  codic10ne.24.Cde  ref.ven.  vt  intelligamus  fibi  meli*' 
caucreemptorequi  aliquid  numerat  vtditon  in  parteprctij  quamfiniime 
ret    arra,quia  datio  arrar  locu  pcenitetiar  relinquit,n6  quidc  muito  alteru 
tio(cu  arra  detur  quo  magis ,  no  quo  min*  teneat  emptio  qua  fufficit  nudo 
confcnfu  perfeda  efle  vt  ab  ea  no  poflSt  recedi  nifi  cotrario c6 fenfu)  fed  ex 
mutua  cotrahctiu  volutate.fiquide  116 eo  min'res  intcgra  cft,quod  diucrsu 
eft  numerata  parte  precij  vel  minima,  quonia  cu  ccepit  impleri  emptio  cx 
alicrutra  parte,rcs  ampli*  intcgra  no  eft^ncCjpinde  nuda  volutas  cotrahctiu 
quauis  cofctietiu  reiolucre  poteft  cmptione,  fi  no  a6t'  quoca  priori  fimilis 
retroages  v6ditioncintcrceflerit.l.i.C.qua.lic.ab  cmp.dif  i.ab  cmptione.# 
D.de  pa^lt.Quac  fetctia  cft  fatis  atioquinoWcura  d.Li.vt  oft^dnt  verba  illh 
/ecudufidc  p4c7i.C6uenerat.n.nudo  pacto  vtab  eptionedifcedercrur,Et  vo- 
iut  Impcratorcs  ci^pacti  vim  ea  cfle  pofle  vt  arra  rcftitui  dcbeat  fl  nihil  aliud 
intcrucnerit ,  no  autc  vt prccii  ia  fiue  in  totu  fiue  pro  partcfolutirepetitio 
»,11,  c.t  o,jod  fi  vtruquc ladu fit  vt  arra  quidc  datafucrit, fcd non iaauro^t 
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in  ipfius  precii  partc  numcrata,  habcdus  erit  cotraclus  pro  implcto  cx  par- 
tcideyq;  nccnuda  coucntionc  potcnt rcfolui  cmptio»  nili  ponas  ab  initio 
couenillc,vt  fi  toru  prcciu  intra  ccrtu  tcpus  116  loluerctur ,  iacpta  res  ricret, 
vt  in  l.vIt.D.de  Ieg  commifs.  Scd  harc  obitcr  dicta  fint ,  nc  quis  cu  Baldo  & 
aliis  mtcrprctib.pofthac  dicat  codidionc  dan  polfc  cx  cotractu  nominato, 
quodidc  iJIcrepctit  ad  l.li  prrdiu,nu.i6.C.dc  aidiht  acc.autin  contractibih 
nominatrs locu  aliquo  cafu  cllc pollc  pccnitctir,quod  euct  abfurdius,  nun- 
quacnim  hoc  obtinct,nili  cum  contractus  tactus  clt  in  fcnptis,  dequo  inl. 
cotradtus  i7.C.detid.inftru.  Etapud  Iufiin.tit.de  cn.ptA  vcnd.inprin.vbi 
quoddicitur  arris  datis  liuc  in  fcriptis  liuc  line  fcripns  vcnditio  cclcbrata 
iit,fiquide  cmptor  lit  quirccufit  adimplcrc  contraLtu,pcidcrc  quod  dcdit, 
ii  vcro vcditor  reftituerc  duplu.  no  ita  cft  accipicndu  cjuali  :u  quoque  cum 
finc  fcnptis  taita  &  perlecla  vedicto  cll,  liceat  emptori  pcr  Jcndo  arras  aut 
vcditon  rcftituedo  duplu  rclilirc  a  cotraCtu,  quomodo  ab  Accurfio  crtcrif^ 
qucomnibus  jntcrpret.vuIgo  uucJIigi  video,  cu:n  arrr  dcntur  vtc6  mintis, 
no  vtco  magisrecedcrcliccatac6tiactu,ficuti  iam  di\i,Scd  ita  explicadum 
cft,acliapcrtiusdixillctluftin.  vtd  cerc dcbuerat,  Siuc  in  (criptis  fiucfine 
fcriptis  cclcbrada  vcditio  lit,cu  qui  116 Ju  cmit,  fcd  cmcrc  pollicitus  cft  ar- 
ras  quasdcdit  pirdcrc,Eum  veroqui  nondu  vedidit,  fed  vcdcrc  poliicitus 
cft  duplu  rellituerc»vt  idc  ipfcIuftin.Ioquitur&  cxplicat  in  d.  I.contractus, 
in  ri.tractas  dc  facicda,no  dcp.rfecta  vcditione.  Ni  in  ca  vjditionc  qur  li- 
nefcriptis  perfcctalitprofiteturilleinprin.d.tit.dcc.np.cV:  vcn.  nihd  fcin- 
noualie.Et  hacquoq;  intcrprctationc  luadct  coparatio  vcditionisiactr  linc 
lcript is,qma  dc  ca  tradat Iuftin.co  calu  quo nonda  fuerit  pcrfccta.  Ergo  & 
dc  vcditione  linc  fcriptisqur  nondu  fit  pcrfccta  vt  bona  coparatio  fit.  Dc- 
niq;  arr  r  pollunt  dari  etia  nondu  perfecta  vcditionc  in  argutncntu  vcndi- 
tionis  c6trahcnda\n6  c6tractr,cW  in  lignu  ta&rconuctionis  de  vcndcndo, 
qux  multu  diftat  a  vcditione.  Et  quauis  foicat  etia  arra»  dari  in  argumctum 
pcrfccir  ia  veditionis,cu  veditio  lacta  cft  finc  fcriptis,d.tit.dc  cmp.in  prin. 
tamcad  hocgcnus  arraru  no pcrtinct  coftitutio  luftin.  fcd  ad  illas de  quib" 
prius diximus.  Atquin  vt  ad  rcm  noftra  redcamus  cx  donatione  facla  ccrto 
pacto  vtquid  viciinm  dctur  vcl  hat, codictio  donatori  copetit&  pcrnite"tise 
locuscft  ii  donatarius  no  implcat  quod  promilit,d.l.2.$.&  8»C.de  condi.ob 
cauf.dat.Fatendu  igitur  eli  co  cafu  quo  donatio  fic  facta  lit,  vt  cotiactus  dici 
poftit,ellccontraCtii  innominatu,quia  &:  cotractusillenon  donatio  eft,  fcd 
Do  vt  dcs,vcl  Do  vt  tacias.  N6  enim  co  minus  cft  cotractus  Do  vt  dcs ,  vcl 
Do  vt  lacias,quod  dcm  tibi  ex  caufa  donationis ,  quia  ncc  fimplicttcr  dono 
quod  egotibi  doaliquaobcaufam,^:  ca  lcgevt  vclun  ad  mcreucrti,  li  quid 
/cquctur  vcl  no  fequctur,I  rcirca  princ.D.dc  donat.vbi  ncgat  Iulianus  hanc 
elle  propricdonacioncm,quoniam  quc  propric  donatio  cft,caufam  nullani 
liabctruturam,fcdprrtcritamduntaxt  cx  donatarii  mcritiscontractam,  & 
pra:fcntcm,fcilicet  muniriccntiam  &.  libcralitateni,vt  eadcin  lcx  ait. 

ERROR  NONVS. 

De  dortfitione  fmfl*  oh  c/atja  cur  $m  e*  nofit  Ucm  feeutttntiA^*  tjmd  Ae  cotrailib.  innomt*Atu 

[  quodproximediximusdonation6  limplicem  non  elfecontra- 
&um,  donationc  vcro  faCtam  obcaufam  elfc  contraclum  inno- 
minatum,  obftare  illud  videtur  cjuod  in  contiadtuDo  vt  des 
cstcufcpe  lnnoinuiatis  locus  cft  pccnitcntia:  ex  pai  te  iliius  qui 
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dedit.I.fipecuni.im.f.in  princip.D.decondi&.cauf.dat.qui  verb  donauit  ob 
caufam  non  potcftpocnitcie,nccme  condicere  quandiu  donatarius  incoeft 
vt  conuentiom  fatisfacere  &  poiiit,  &c  \cUt,d.\.y7.  &  8.C.eod.  quopotifll- 
mum  ai gumento  Bartolum  niti  diximus ,  vt  probct  donationem  riomina- 
tum  eflecontrac"tum  non  innominatum.Hocenim  fit,quiadonarepIuseft 
quam  dare,&  confequenterqui  donattibi  vtaliquidci  viciiTimdesvelfa- 
cias  plus  facit  quam  qiu  tibi  dat  limplicitcr  vt  dcs ,  Non  qubd  isquidonat 
magis  domimum  tramferat  quam  qui  dat  non  ex  caufa  donationis  (nam  & 
dare  nihil  aliud ehSquam  dominium  transferre. l.vbi  autem.75. §«vk 
verb.obligat.  quifqtiisautem  dominus  femel  fa&useft,itadominuseft  vt 
codem  dominij  genere  magisdominusficri  non  goflit.l.nonvtexpluribus. 
i59.De  regul.iur.§.fic  itaque.  lnftit.de  a&ion.)  fcdquiaisquidatexcaufa 
don&tK>ni$,&  tamen  adie&o  etiam  eo  vt  viciflim  aliquid  libi  dctur  vel  fiat 
dttplicem  habetdor.andi  catifam,prxfentc  vnam,futuram  alteram.PrcfenJ 
non  aliaeftquam  libcralitas  donatorjsj  qua?  cum  pcndeat  ex  foloanimo 
donantisqueille  donando  fatis  declarauerit,non  potcft  vidcn  defcctavn- 
qtiam,vel  non  impleta.Futuia  vcr6 pendet  ex  facto &  voluntate donatarij» 
qurt  ideo  poteft  implen  &cnon  implen  pro  atbitrio  donatarij  Hincautcra 
nt  vt  quemadmodum  li  donatarius  lcgem  donationis  implcre  nolit,danda 
eft  condidtio  donatori  qui  ex  fola  liberalitate  non  fuerat  donatunis,  vtet 
co apparet  quod  non  mii  certa  legc dare  voltiit,  Ita (i  paratus  iit donatarios 
implcrcnori  titpeimittendum  donatori  vtcondicat,quia  pendentc  imple- 
mentocondicionisdidta:  donationi,  fubeft  aliacaufa  pnefens  ficiamim- 
pleta,id  eft,  liberalitas  donatoiisquxnullumpcEnitenfia?  locum  telinquit. 
iam  enim  verumeft  donatum  efle ,  cV  qiamilis  illud  vcrum  quoqueiitdff- 
natum  efle  non  iimpliciter  #c  abfolutc  ,  fcd  ob  caufam ,  tamen  etiam  re- 
rum  cll  impleri  poiTe  caufam  necdum  defe&am  cfle  quar  nondum  futt  im- 
pleta.  Qu.*  rationon  fufficeretadimpediendamcondidionemlidonatiO 
juj 1  la  facta  eflet ,quia  non  fubliftente  aliqtia  caufa pr.Tfenti,fda  futura  nori 
pofset  fufficere,qua?  nondum  implcta  c(ret,quamuisnecdiimdcfccla.Vinr 
culiim  enim  aliquod  fubeifc  neccfle  eft  vtcondi&io  dati  impcdiatur ,  liu* 
natutalisoblieationis  vinculum  illud  iit  >  liue  iam  exhibita?  liberalitatis, 
Vr  vero  condi&io  locum  habcrc  poflit ,  necefle  eft  nullum  fubefle  vincu- 
Jum  cuius  poteftate  impediatur.  ltafit  vt  ra&a  donationeob  caufamcm* 
necadhuc  implcta  necdefe&a  iit,condi<ftio  locumhaberenequeat,  quia 
fribeft  vinculum  donationisev  iam  fadh?  libcralitatis*  licet  nondum  fubfit 
alitid  vinculumquod  tantiim  fperatur  implementi  fecuti:  Defe&avevo 
caufaobquam  facla  donatio  fuerat  ab  eoqui  non  alitererat  donatunis, 
condi&iom  locus  lit ,  quam  fcilicct  nullum  vinculum poflit  impedirene 
quidcm  donationis  iam  fadla?.  quippc  quam  non  feciflet  donator ,  nifi  fa- 
turumcaufa?  implcmentum  fperaflet:  vtproindc  nequidcm  donandiani- 
mus  in  donatoie  vnquam  fuiile  intelligatur.  Adieci  a%  eo  yui  non  afaereM 
donaturm ,  quoniam  ln  hoc  donationum  aut  potiiis  contra&uum  generc 
pferunqne  fa&i  magis  quam  iuris  quaeftio  eft.  Nam  l\  Titio  decem  donam 
ea  cond  1  ci o n c, v t  inde  Stichum  c mc rc t, non  a 1 1  ter  don atu  1  us , &  Stichus  an* 
tcquam  emcrctur  deceflerit  placet  competere mihi  condi&ionem.  Si  vero 
alias  quoq;  donaturusTitio  decem,quia  interim  Stichum  emere  propofue- 
tat,daxetim  mc  mhoc  dare  vt  Stichum  emeiet  caufa  magis  dandxpecjuu* 
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quam donationiscondiciocxiftimari  dcbebit,&  idcirco  mortuo  Sticho 
pecunia  apudTitium  remancbit.vt  Iuiianus  fcribit  inl.  2.$.  vJt.  D.  dedo- 
nat.Et  gencralitcr.vcin  i.feq.fubiicicur  cx  Vlpiano  ,  hoc  in  donatioiubus 
deriniendum  cit,uiultum  interellean  caufa  donandi  fuent,  ancondtcio,  ii 
cau/a  ttiit  ceflare  repccitionem,  /i condicio,repeticioni  iocum  fore.  Rcclc 
vero  tn  dpnatwitbns^ini  in  cxteris  dationibus  qux  donatione  non  lia^ct, 
non  adhibeturea  diitinctio.fcd  dtcimusindiitincte  locum  e(Te  cond.dio- 
ni  iicaufa  non  fequatur,quia  implicat  contiadictionem  vtdeccm  qua?  ti- 
bi dedi  vt  inde  Sitchum  emeres pennde  fueiim  cibi  dacuius  line  cauu,&  vt 
nonhabucrim  tibi  donandi  voluntacem.  Donandi  enim  animus  eflet  ac 
probareturcxcofoloquodnulioiuiccogcnted.idiircm  tibi  decem  nullo 
adiectooneie  nullacaufaquam  tuexpaitc  tua  implcre  deberes.Quo  enim 
ahoquam  donationis  mreac  nominecenferipomi  ca  Lbeialita:,  quar  nec 
aliam  caufam  habcatprartcr  fcipfam,nec  vlium  onus  adimxtum?  Scdcum 
donandi  ammus  adcftj acl  1  incidit  qusritto  an  xquc  fucnm  donaturus  iine 
huiuscaufc  adiettione,an  non,&  idco  caufaquoquc  nonfecuta  condictio 
impeditur,propCeraliamqu.T  fLipcrelt,caufam  nimirum  donacionis.Pug- 
nare  camen  videturquod  lcriptum  elt  in  l.penult.C.de  condidtob  cauf.ua. 
jjccuniam  datamob  caufam  non  polfe  rcpeti  ii  ea  caula  pro  qtia  data 
ruit,non  culpa  accipientis  fcd  caiu  fortuito  non  ilt  fecuta.  An  non  enim 
cafu  foituito  caufa  dcficit  li  Scichus  cuius  emcndi  gratia  dccem  tibi  dede- 
lam  prius  deceflerit quam  cmcrctur?  Et  tamen  eo  quoqtie  cafu  facta  etiam 
donatione  condictioni  locum  rore  lulianus  fcriplit  ind.1.2  §vic.  dc  domt. 
/inon  alita  cgofueram  donaturus.Videtur  ergo  facilmscondictioni  locus 
cfTc indonationibusceita  lege  factis  quam  in  datione  al;a  qualibct  non 
habcntedonacionem.Venim  dicendumclt  fcparandam  cflehac  partecau- 
fam  tinalcm  ab  impulliua.De  finali  Iulianum  intelligi  debere,de  impulliua 
Imperatores.Defcctumcaufa:tinalis  fempcr  faccre  locum  condictioni  in 
concractibusetiamlinon  accipicntis  culpa  fcd  ex  cafu  fortuito  contingac 
quia  remouetconfenfum  vt  loquiCurEal.  ad  d.l.8.nu.i5  C.de  condict.  ob 
cauf  dat  licet  ibierretiliein  eoquod  hac  ratione  abutiturvt  probet  etiam 
contractus  nominatos  cx  hac caufa  rcfcindi  quod  nos  iam  refutauimus.  In 
cellamentis  vero  inducereduntaxat  exccptionemdoli  l.cum  tale  72.$  fal- 
famcaufamdecondic.afc  dem:>ili.Dcfectumautcmcaufa:  impuliiux  tunc 
tantiimnocerecumpereumipfumltatqui  implere  debet  quominus  im- 
pIeatut,non  lcem  licafu  forcuico  id  fiacd.l.pcn.Quodaliquaex  parcecon- 
uenitcuBartolitraditioneind.l.i.§.vlt.Dequatamc  quonia  plura  capita 
plurefquediitindtiones  habecdicendiim  nobis  erit  diligentiils  ali.o  loco. 
Neccnimdefuntmultaqua^contraBartoluindilputari  poflii  t  &  in  qui- 
busdilucndis  multum  infudaie necefleiiteum  qui  dcfcnderc  Caitolum 
velit.NosaliudnuncagimuSjCvpropemoduminuiti  totam  hanc  difputa- 
tionem  ab  inftituco  ctadtatu  alieniorem  intciferere  coacti  fumus. 
Quam  ncc  abfoluctecommode  pof»umusquin  alium  fcrupulum  collamui 
qucm  mouet  idem  Bart.  ad  d.l.  Denulc  Cur  non  ilt  locus  condictioni 
ctiam  ilio  cafu  quo  per  cafum  rortuitum  euenerit  ne  implcri  caufa 
poiTitcum  placeacinhocgenere  conCractuum  innomir.atort  m  vt  frpius 
monuimus  pcenitentiaclocumefse  uj  §      feq.d.l.fipecuniam  5.  in  piinc 
&  $.i.D.dc  condid»cauf.dat.Noiicnimpoteftmihifatisfacere .  quod  rcf- 
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pondet  Bat  tolus  improbatis  opinionibtis  Accudij  qua:  nihilo  funt  meliorcs 
Non  cflecitiidcm  hoccafu  locum  condi&ioni  tanquam  caufa  nonfecu- 
ta  ctimhaberi  debeat  profecuta  ob  hoc  foltim  quod  pct  accipictcm  non 
lleterit  quominus  fequeretur,Sed  tamen  locum  cfle  condicVioni  cx  pceni- 
tentia  fi pocnitcat  eum qui  deditex  d.l .ii pecuniam  in  princip.  Nam  fecun- 
dum  hanc  intetprctationem  verborum  fono  tantum  potius  quam  vllo 
erVectu  videtur  jnterefle  an  c6did)iane*m competere dicamus an  negemus. 
Q^id  enim  refeire  poteft  an  vnoteipe&udenegesii  alio  refpe&u  con- 
cedis  ,  aut  contra?  Probabilius  igitur  efl:  dicere  Defe&um  caufa*  non 
fecutx  cafu  fortuito  eo  demum  cafu  non  inducere  condickionem  quo  ncc 
iam  liceat  ei  qui  dederat  pccnitere.  Nec  enim  femper  licet  ei  qui  dedit 
pctnitercfed  tamdiu  duntaxatquandiu  ci  quociue  quiob  caufam  acccpit 
Jiceret  implere  ii  vcilet,id  eft  rcbus  omnibus  adhuc  integris.  Alioqui  ii  in 
cum  itattim  res  dcducta  lit  vt  iam  non  lit  in  potefhtc  aduerfarii  implere, 
idque  nd  aliqua  ipliws  culpa  fedcafu  foituito:puta  quod  per  vim  maioiera 
vel  quouis  alio  modo  impcditus  lit  ne  faceret  quod promifetat(nam  excm 
plumquod  vulgoadferunt  de  mcdico  cui  tu  codie£  dederis  vttecuraieti 
i^on  videttir  accommodatum,  cum  ad  caufam  finalem  fpc&et  pouus 
quam  ad  impuliiuam  effctque  ea  locatio  diccnda  potiuv  quam  contractus 
innominatusii  poneresvtlexponit  datamate  pecuniam  non  codiceml. 
naturalis5.§  atcumdo.D.depra-fcr.veib.Jabfurdum  eifetac  iniquu  iogio» 
re  tibi  efle  f  acultatc  pncnitedi  quam  ipii  impledi.Efgo  hoc  cafu  nulla  con- 
diCtionem  habere  poteris.Neq;  expacnitentiaquianullus  pcenitentia:  lo- 
cus  efle  amplius  poteit.Neque  ob  caufa  non  fectita  quia  pro  fecuta  habeti 
debeticum  per  cafum  fortuittim  nonperculpam  aduerfaiiifteterit  nc  fe* 
queretur.d.l.^.in  princip.D.  eod.  Videtur  autcm  per  adueriariii  culpam 
itetifTe  li  is  cum  poiletparerc  lcgi  contca&us  non  paruerit  cU.  8.  &  d.ylc 
C.cod.tit.Q£odfiiamfepra?paraueTitadimplcndunicxfua  partc  incim- 
quc  rc.n  fumptum  aliqucm  rcccrit,  nonco  minus  quidcm  condicerepotc- 
ris  quafi  rc  adhuc  integra ,  fed  ita  tamcn  fi  otferas  &  prarftes  ci  indenkatem. 
d.l.5  in  princip.fi  verb  iam  implere  cceperit>id  efr  cx  parte  aliqua  implcuc- 
rit,quia  rcs  amphus  intcera  non  eft  »  ccflat  cxinde  condictio ,  liucper  tuarn 
pccnitciitiam,iiuc  pcr  cafum  alrqucm  fortuitura  fiat  nc  fcquatur  pleniiTimu 
nnpIementum.Nam  vt tibi  liccat  pcenitere  & cx pcenitentia codicerc quod 
dcdifti,non  ex  aliaratione  rit,quamquod  nullomodo  fis  obligatus  nenatu- 
raliter  quidcm,cum  noo  idco  dcdcris  vt  tc obligarcs ,  fcd  vt  aducrfarium, 
qui  proindc  viciflim  darc  tibi  aut  ahquid  prarftarc  debct  vt  tc  obligct.  Ne- 
1110  enim  dando  fe  obligat  fed  potius  fe  liberat ,  nec  fieri  poteft  vt  cum  rci 
intrruentus  &  implcmcntum  prxbcat  initium  obligationi  ccepcris  cfle  ob- 
iigatus  co  iniranti  quo  dcdifli ,  nc  alioqui  fiat  vt  eodcm  inftanti  obligatio 
tua  &  cce'pi{fe&  fublata  fuifle  vidcattir.  Hjcc  autcm  ratio  ceflat  ftatim  atqjc 
aduerfarius  tuus  aliquid  facere  ccrpit,pcr quod  res  integra  eife  dcfierit,  quia 
cxindetti  quoq;  ccepifti  cfle  obligatus,  ncc  in  potcftate  tua  cflfc  dcbuit,pce- 
nitcndo  cxucrc  iucontra&a  obligationcm.  Nam  vt&  non  infubttliter  Bart. 
difputat ad d.l ,ii pecuniam , pcenitentrae  in  hisconcra&ibus  locus  efti  non 
quaii  litaudicndus  isqui  deditfidicatpccniterefequoddedcritCpoiTete- 
nnu  ei  lmputati  cur  dediiret)fed  ita  li  dicat  nollc  k  adueifariu  fiicere  quod 
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a/ioqui  faccre  illum  inuitum  opoitcret.  Quidni  enim  liccat  ei  Iibcrarc  ad- 
uerfarium  quem  habet  obligatum ,  cV  coniijium  mutarc  citra  vllam  alte- 
rius  iniuriam?Siquidemr.ulIam  iniuriampati  vidctorisqui  expartefua  ni- 
hildedit,  &cxu\  nihil  abeftprcdlita  quoque  rpii  indcmnicace  li  quid  fortc 
iam  vc  fe  ad  dandum  vcl  facicrdum  prcpararet  impcf  sdcrit.d.l.j.in  princip. 
D  decond.cauf.dat. iunCC.d.l  cum  te.6  m  hn.C.dcpacT:  intcmpc  &  ver.di. 
Quemadmodum  igicur  ci  qui  atc  prior  acccpit  non  licecinuito  tepcc- 
nitcrc  cum  Ce  accipiendo  obiigauenc,  ita  neque  tibi  iicebit  li  iam  aliquid 
ab  eo  vicifTim  accepcris  Conitac  enim  hoc  quod  vulgo  iaclatrr  in  his  con- 
tra&ibus  h  ncmii.acis  locum  efle  panitei;t:a:  itadebeie  acc:pi  vt  panicen- 
tiar  locuslicex  parte  cantum  eius  quidedit»  non  eciam  exparcc  illius  qui 
accepic,  quodic  inccrpreccsomr.es  admiccunt. 

E  R  R  O  R   D  E  C  I  M  V  S. 

De  atlione  exteflamento  juam  dant  inttrprctts  ex  donatione  caufit  mertu 

*d  U,  C.de  donat.  cauf.mort. 

Vi  noftrorum  lntcrprccum  omnium  error  eft  vc  putent  dor.a- 
cionem  iiue  inccr  viuos ,  iiue  motcis  caufa  iic  cum  quoque ciim 
ftipulacio  nulla  intercedic.contracliim  efle,iicuc  occaiionem  iis 
piabec  iuftam  quarrendi  quarnam  a6tio  ex  donatione  cCpecac, 
quia  vidcnc  hcri  non  poflc,  quod  8c  nosadmittimus  ,  vt  contractus  vllus  iit 
ex  quo  non  aliqua  nafcatur  a&io  ,  ica  &  errandi ,  ciim  nunc  hanc,nunc  il- 
lam  acfcionem  competcrc  exiftimant>qua?tamen  reuera  nulla  competit, 
quia  ncc  vllus  contiadus  clt.Magis  autcm  communiter  probata  eft  llJa  di- 
ftinctiOjAndonatio  caufi  mortisfa&a  iit  pei  itipulacionem.an  per  pa&um 
nudum.  Ec  rurfum,  an  in  ceftamemo ,  vel  in  codicillis ,  an  excia  teitamen- 
cum  vel  codicillos.  Non  addunc,  an  facta  fic  pcr  traditioncm  quem  camen 
conftat  fuifle olim  frequei .cifTimum  donandi  modum  iiue  intcr  viuos ,  iluc 
caufa  morcis,quiaccicumelt  eumqui  iam  cradidcrit  rem  donatam  nulla 
poiTe  actione  conueniri,  tanquam  qui  iam  fcccrit  quicquid  habuic  facicu- 
dum.Si  peribpulationem  fa&a  donacio  iic,  nondubitant  quin  actioex  fti- 
pulatione  competatomnimodo  &  ind:(tir.c"te>  id  ehS  non  ioliim  Ci  ftipula. 
tio  facfca  iitextra  teltamencum  auc  codiciilos,  fcd  ctiam  <i  in  ceftamenco 
aut  codicillis,  Sicenim  loquuncur,  quiapro  exploracohabenc  non  tanciim 
donacionem  iiue  caufa  morcis,iiuc  incer  viuos, (edcv  alium  quemlibeccor- 
tradfcum  pofle  ficri  in  tcitamcnto.  Si  vero  nulla  ftipulatio  interuenerit,  & 
confequenccr  nudopactofacta  iicdonatio,  diftinguunt  an  fadfca  fit  in  tefta- 
mcnto  vel  m  codiciliis  an  cxti  a,  vt  priore  cafu  compctat  acbo  cx  teftamcn- 
to.I.  i.  C.  de  donaccauf  mort.  Pofteriorc  vero compccac  condiclio  ex  lege 
luftiniam  in  1.  ii  quis  argcntum.j).  §.  penultim.  C  de  donat.  Itaex  com- 
muni  noftrorum  fentencia  Didac.  Couarr.  in  $.  parc  rubiic.  de  cefta- 
men.  numer.  17.  Subdens  quod  magis  mirum  eft,  numer.  18.  eo  cafij 
«quo  cx  donatione  caufa  mortts  actio  ex  ftipulacu  competic  efle  illam 
bonae  lidei  ,  auc  falccm  iimilcm  adfcionibus  bona*  fidei iicuc  &  a- 
c^io  cx  ceftamento  quamuis  vcraque  fui  natura  iic"ftricti  iuris.  Ex 
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glof.  in  1.  Scia.42.  in  prlncip.  in  verbo » coxftitntoy  D.  de  mort.  cauf.  do- 
nacJn  qua  cradicione  ac  diftin&ione  non  plura  video  vcrba , quanurrata. 
Nam  qu6d  ptimum  volunt  ex  donatione  actionem  aliquam  copetere  cum 
facta  cltperftipulationem,falfum  eit  ii  fubtilius  agerc  &  rem  ipfamvtieft 
confiderare  voiumus.Eo  namque  cafu  nullus  donatioms  contractus  elt,fed 
tantum  itipulationis  donationc  habentis  pro  caufa,vt  probauimus  in  prs- 
cedentibusex  l.cum  enim.7.itincT:.$.vlt.l.pra?ced.  D.denouat.  Idedquca- 
clioquarexftipulatione  illa  nafcitur  non  camaftio  ex  donatione dici  dc- 
bct  >  quam  actio  ex  ilipulationc  pro  donatione ,  quam  proinde  certum  eft 
non  tfie  bon*  fidci,fed  ltrifti  iutis,  vt  &  alia?  omncs  funt  a&iones  exitipu- 
latione  competentes  ii  eam  excipias  quam  Iuftinianus  fine  ilipulationc  ac 
fme  exemplo  induxit  fauore  docifi  in  l.vnicCde  rei  vxor.achon.  In  cimq. 
rem  textus  mihi  videcuraperciilimns  in  d.l.Seia  in  illis  verbis  ,  Igiticr  firts 
fingttlat  hered.es  Luct)  Tttif  vindtcentydoli  non  imutltter  opponetur  exceptio.intir 
cilis  enim  eft&  fuperuacua  doli  exccptio  quoties  quis  bonae  fidci  iudicio 
conuenitur,cttm  chci  foleat,  quod  &  vevum  eit,  doli  cxccpciones  bonx  fi- 
dei  iudiciis  ipfoiure  ineifcl.ied  etli  ldeo.zi.  D.folut.matrimo.  l.huiufmo- 
di.  84.  §.  qui  feruum  de  legat.  1.  Quod  ii  dicas  agi  eo  loco  de  vindicatione 
cpx  iui  nacura  ftricti  iuris  actioeft>  aut  faltem  arbitraria,  non  aucem  bor.i 
hdei,  non  dc  adtione  qua?  exdonacionec6pecat,qualis  eaeft  dc  quacradU- 
mus  quarcompcciccxftipulacioneinterpoiita  animo  donandi.  Refponde- 
bo  non  alioiuie  cenfeci  poffe  ftipulationem  hanc  &  vindicationetu  illam, 
cum  neuti  a  fit  bona?  fidei  ii  propriam  vtriufqne  naturam  infpicias,vtuqte 
vcro  caufam  habeat  donationem,ideoqucnon  aliasquam  bona?  fideipra- 
ftationes  habere  dcberct ,  ii  generaliter  verum  cilet  actionem  fiue  cx 
natione,iiueprodonacionetaufamortis  compecentem  autbonxfideieifc, 
autiirailema<5tionibusbonx  ridei.  Ergoquemadmodum  vindicatiocom- 
petensei  cui  mortiscaufadonatnm  fuit,non  eo  mmus  rctinet  naturama- 
dtionum  ftridti  iuris,  ita  &  ac~t  10  ex  itipulat:one  perindc  retinebit  atque  ii  a- 
liam  qualibec  caufam  haberet  quam  donatione,  aut  perinde  atqj  ii  cx  caufa 
donationis  intcrviuos  huiufmodi  ftipulatio  intcrpolica  fuiflet ,  quocafu 
dubitari  nopeifrtquin  ea  cx  ftipulatua&ionattuamfuam  tenerecquxilla 
eft  vt  iit  ittidi  iuris.l.eum  qui.22.D  de  donat.  vbiModeftinus  fcribic,  cum 
qui  donacionis  caufa  pecuniam  vel  quid  aliud  piomifencde  mora  folutio- 
nis  vfuras  non  debereiidque  fumma-  cilc  a?quitatis,ctim  icilicec  donacor  ex 
Jiberahcaccfuacoueniatur.l  ne  liberalicace.5cD.de  re  iudicl.fi  cxtraneus. 
3vD.de  iur.dot.nc  alioqui  liberalitatis  fuxpa-nampatiacur.  1.  ad  resdona- 
tas.6i.dexdiiic.tdift.w>4AW,inquic  Modeftinus,c«wi  tn  bona  fidet  contratlt- 
hus  donattonis  ffnctcsnon  deputets4ry\bi  nocaii  volo  qubd  ilie  donacionis  ipe- 
cie"  dicu  no  concraclu,  vc  mcelligamus  quancopere Iabancur  qui  ex  lis  ipiis 
verbivptobate  volunc  donacione:  eife  concrac"tum,fed  non  bonar  fidei.Eigo 
ftn&i  mris,  Faceor  in  ea  lege  agi  de  concra&u ,  cum  agatur  deftipulatione 
quamuis  lnterpofita  animo  donandi,ideoq.potuiiTe  dubitari,an  eilet  cdtra- 
ctus  bonar  fidci,an  ftricti  iuris,fcd  dico  nihii  minus  agcre  Modcftinu  qu*ra 
vt  dicat  donationcm  eiTe  contra<5tu  ,  fi  accipiatur  feparatim  a  ftipulatione, 
vel  vt  qua?iat  an  fit  contractus  bonje  fidei,an  ftridtiiuris.  Porrb  in  donatio- 
nt  cauia  mortis  multo  minus  cadit  dubitatio  an  ii  facta  fit  per  ftipulatione 
ca  ex  ftipulatu  aOig  bona  fidei  fit>an  fttic^i  iuris,  cjuia  fiue  contr^  donatof^ 
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ipfum  excrceatui  nullius  omnino  momenti  efle  poteft,  cum  in  donacous 
acbitrio  fit  donationcm  ipfam  reuocare,  ideoquc  non  iubiaceat  ipfe  peri- 
culoexa&ionis.l.raortis  mortis  caufa.34.Dde  moit.cauf.dona.Siue  dona- 
coris  heres  conucniatur  qui  nihil  ipfe  promiiic»ncque  alio  iure  conuenitur, 
quam  ex  pcrfona  donacoris,  nulla  prorfus  ratio  eft  cur  alterius  condicionis 
harc  a&to  cenfcri  dcbcat,quam  fi  aiiam  cauiam  ftipulatio  habuitTet.  Nam 
ctii  qua  ratio  cifct  quae  racere  dcbcrct  vt  ifta  ex  ftipulatu  a&io  bona?  fidei 
uaturam  mduere  deberet,ea  fola  efTet  qua  intcrpretes  mouentur ,  mortis 
caufa  donationcs  acccdat  ad  vltimas  volutates,&  ad  initar  legatoc u  capia- 
tunU.D.de  publician.l.illud.37.D.de  mort.cauf.dona.  Ninuru  quia  a&io 
cx  ceftam.  compctcns  pro  leeatis*umecft  non  iit  bonar  fidei,camcn  a&iontf 
bonx  fidei  naturam  in  plcriiquc  imiutur.  l.in  minorum.3.  C.in  quib.cauH 
reftft.in  integ.non  eft  neccf.  Atqtnn  oftcndimus  in  fupcrioribus  cas  morti* 
caufa  donationes  qu?fiunt  perltipulationem  non  eUeexearum  numero 
qu  ibus  Hlud  poftic  conuenire  vt  dicanturcapi  ad  inftar  legacorum,quia  ne- 
quc  indigent  vlla  lcgis  potcftate  qua  mdigent  ca*tera?  qua?  per  traditionem 
ua  fiunt,vt  umcn  dominij  ttanilatio  polt  mottemconf  eiatuiAum  proptns 
Yicibus  fubiiftant ,  nihilque  prohibeat  quominus  ex  ciufmodfftipulatione 
incipiac  exa&io  in  hercdem.d  l.mortis.34.  de  mort.cauf.donat.  CciTantc  i- 
gitur  ratione  illa  qua»  intcrpretum  errori  fola  colorem  dare  pofTec',  dicen- 
dum  eftexftipulatione  lnterpoiicaprodonacionecaufa  mortis  competcn- 
tem  a&ionem  nequc  eiTe  bonz  fidei ,  nequc  cum  bonar  fidei  a&ionibus  c6- 
munc  quicquam  habere.Nam  quod  fcquitur  in  d.  L  Scia,  bon*  autcm fidet  m- 
dicio  conllitHto,  quibuspotiffimum  verbis  Accuilius  mouetur,  non  ad  vllam 
a#ionem  pertinct  qua:  detur  cx  donationc  caufa  mortis»  fiue  vindicatio  il- 
la  ilt, liuc  actioex  ftipulatione, quomodo  peffimc  idem  Accurf. interprcta- 
tur,fcd  ad  hercditatispetitionem  vt  non  modo  cotra  Accur/ium,fed  ctiam 
contta  Cuiacium  in  ciufdem  ioci  interprctatione  lapfum  difputauimus» 
lib.14.  Conicct.  cap.18.  £t  harc  quidem  dixiiTe  fufficiatdea&ioneilla  quar 
pro  donationecauiamortiscompettt  ex  ftipulatione.Nifi  quod  illudquo- 
que  monendum  eft  quod  iam  fupra  probauimus,  etrare  gtauiter  eofd£  no- 
ftros  interpretes  in  eo  quod  volunt  ltipulatione  hanc  anirhodonandi  cau/a 
mortis  ctiam  in  teftamento  fieri  potTe  vt  &  alium  qucmlibet  contractum, 
cjuod  vtrumque  nos  fupra  loco  fuoabundererutauimus  &  oftendimus  nc- 
quc  ftipulationcmmequc  donationcm  caufa  mortis,  ncqucalium  vllu  con- 
txaclum  in  teftamento  vtilitcr  ficri  pofTe.Ec  veioii  fieri  poflettalis  ftipula- 
tio,vtilli  volunt,eoquccafu  a&io  ex  ftipulationcdjcendaeilet  ,non  exte- 
ftamento  qua?  pro  donatione  competciet ,  quarro  cur  magis  vclint  eftedi- 
ccndara  actionem  cx  ccftamcnto  eam ,  quam  dant  cx  donationc  fa&a  in 
tcftamento  per  pa&um nudum  t  Nam quemadmodum cum donatio pcr 
ftipulationcmfacueft  nafcitur  a&io  ex  ftipulatione,  ita  &  cum  nudapa- 
ctio  interucnit,datur  hodie  condictio  ex  legcd.i  .ii  quis  argcntum.$.penult. 
C ur  ergo  ii  nuda  ijja  pa&io  in  teftamento  facu  lit  &  quidem  vtilitcr,  vt  ii- 
dem  volunt,adt ioncm  ex  teftamento  dant  potius  quam  codidciong:  cx  lcge 
fada  vcro  donationc  per  ftipulationcm  in  teftamcnto ,  dant  a&ioncm  ex 
ilipulatione,  non  ex  teftamento  ?  An  non  eadem  prorfus  ratioeft  conce- 
dendar  condi&ionis  ex  legc  cumdonatiocnra  ftipulationcm  &  traditione* 
£&aeft,qua:  conccded*  a&ionis  cx  fttpulationc  ciimftipulatio  intcruciui? 
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Ct  e  contrarioan  noneadcm  ratioeft  concedendar  a&ionis  ex  teftamento 
\  troque  cafu,li  in  vno  conccdittuPSedquod  tam  procerto  habentdandam 
achoncm  ex  tcltnmento  pro  dorationequa- fme  ftipulatione  factafitliue 
in  tcllamcntoliue  in  codicillis ,  qtarationcaut  ex  quo  iuris  locoprohare 
pc(fint>plane  non  video.Nam  vt  taceam  quod  iamdixi  dorationem  liuc 
intcrviuos  liuccaufa  moitis  nonpofle  licn  inteftamento  neque  per  ftipu- 
lationcm  neque  pertraditionem  nccjuc  per  pa&um  nudum  nec  qtiadeniq; 
alia  rationc,ouomodo  fieri  obfectopotcft  vt  adtio  exteftamento  deturpro 
donationc  fcnpta  in  codicillisabinteftato  faais.?liquidem  &  ab  intcltato 
donationem  caufa  moitis  rieripofle  certum  eftdummcdo  teftamenti  ra- 
cbonem  habucrit  donator.l.tam  is  if.in  puncip.  D.de-dorat.  Et  tamencx 
tcftamento  actfonem  dari  pio  eo  cjuod  in  codicillis  relic"him  eft,niii  &  ipU 
cx  teftamento  valeant,  omnino  abfuidum  eft  .S:  alienum  a  ratione  luns  l. 
vlt.C.decodic.vbi  aclioex  tcftamentoopponitut  attioni  competenti  defi- 
dcic^mmiflbixlicto  m  codiciliisab  intcititofaclis^quamuis non  ignorera 
placetenoftrisvtpro  fideicommiiTo  reiiCto  in  codicillisab  intellato,detur 
adioexteftamcnto  laltem vtiiiSjSecundum Accurlij  fententiamin  1  2.in 
verb.pcrfonalisC.commun.  delcgat.  quod  cette  falfum  &  ridiculum  eit 
Rui  fum  harc  diftinclio  noftrorum  fupponit  donationem  caufa  mortis  pof- 
fc  rien  hodic  etiam  citra  ftipulationem  vel  traditioncm  &  pei  pa<5tum  nu- 
dum,qui  alius error  eft  in  prarcedentibus  quoque  a  nobis  confutatus ,  cum 
ollerdimus  Iuftinianiconftitutioncm  ind.l.  ltquisargentum§.  penultad 
mortis  caufa  donationes  nullomodo  pertinere.Nec  proinde  verum  eflcpo- 
tcft  quodvolunt  prodonationecaufamortisqu^fmetraditionecs:  ftipula- 
tione  fafta  lit  per  paftum  nudum  competcre  condi&ionem  ex  lege.Denjq; 

?iuodaddunt  aliis  calibusdari  actionem  cx  teftamento»in  eamque  rem  ad- 
eiunt  l.iC.de  donat.cauf  mort.  Omnium  improbalifliraura  eft.  Nullura 
enim  in  tota  ea  legc  verbum  eft  dedandadonatarioadioneex  teitamcto, 
nequc  vctb  lex  ponit  factum  fuitfe  inca  (pecie  teftamentum  » ied  tantilm 
donatione  caufa  mottis  qua  contineretur  vt  altcro  ex  donatariis  defun&o 
ad  alterum  portio  eorum  qua?  donabantur  pertineret.  In  qua  fpecie  refcri- 
bitlmperator  exiftentecondicioneper  mortemaltcrutrius  donatariorum 
ii  modo  mortis  caufa  donatio  perfecta  lit,c]Uod  fit  mfecuta  morte  donato- 
risantereuocationem,fideicommifliaclioncm  fuperftiti  donatario  com- 
petere.CAm  itaquede  fola  fideicommiflia&ione  lex  loquatur,curlk  inter 
prctari  volumus  vt  lit  adtio  cx  teftamento  fiue  diretta,  ikie  vtilis/Qnali  ve- 
vbnon  fufnciatperfecutiofideicomraifli  extiaordinaria  ad  cofequendum 
lidcicommtl1um,qua?  prxtcrc  ipfum  fideicommiflarium  habct  ludice ,  non 
pcdaneum  cv  datu  Judice  quomodo  habent  carterar  qua?  propriar  funt  adio- 
nes,  Vnde&perfecutiodiciturnona&io  &  extraordinanj  non  ordinari) 
iuris  habere  cxecutione  in  l.pecunia?  178.$  adrionis  D.de  vcrb.lignif.  quo- 
niam  vt  alibi cxplicauimus ,  non  cognofcebat  prator  ipfe nifi  extra ordine 
cumordinarium  cflet  vt  iudicesdaret  l.i.C  dcpcdan.iu^iicib.  Sed  &  in  eo 
labitm  euidenter  Accuriius,cjuod  adtioncm  hanc  hdeicomiflldari  putat  cx 
donatione  caufa  morcis,  hoc  lenfu  qti.il  i  donatio  caufa  mortis  rideicomi/II 
nnpellationecontincaturex  l.vlc.eod.tit.Notaw»  obhanc  caufam  fidetcom* 
rrnju  atltonem  fcriptum  efle  pto  yuafifideitommifti(^ih&  mortis  caufa  dona* 
ua rideicommilluiii proprie  non  iit  ied  hdeiconuuuTo  arquipaietur.  Nam 


Uigitized  by 


DECAD.  XLV.  ERROR  X.  99i 
imovctoloquicur  iex^&intclligenda  eftde  vero  fideicommiflo ,  &  quod 
propnctale  UC/ion  quod  iit  doiucio  caufa  mortis.  Siquidem  adoiutano 
caufamortisdonari  mortiscanfa  non  poteit,  non  magis  quam  a  Jcgacario 
legari,ac  fideicommiflum  relinqui  potcft  perinde  ac  legatario  &: fideiconr- 
milunoquolibecl.Seiaii.infin.Ddc  doterclcgat.l.hdcicommiffum  78.de 
legat.i.Quijdni  vcro?  cum  ctia  a  quocunq;  dcbitore  fidcicommifiu  rclm- 
qui  poftit  poft  rcfcKptu  Diui  Pij  dc  quo  m  1.  ii  pecunia  77.eod.  &  m  1.  ctim 
quisdecedens  <7.$.patcrdc  leg.j.Nam  &  donatarius  caufamorcisquoda- 
modo  debicor  eft  fui  donacoris  non  tancum  nacuralicer  ob  accepcum  ab  eo 
beneficium  l.fcd  ecii  lcge  ^.confuluic  D.de  pecic.hcred.fed  eciam  ciuilicer 
ob  id  qucd  negociu  m  hoc  donacionis  gcnci  c  aliquod  cOcrahatur  lntcr  do- 
nacore  &  donatariumcx  qua  parte  donator  fc  cogitac  &  donacionem  vult 
/lue  ad  fe  iiuc  ad  alium  rcuerci  l-Senacus  3f  .§  1.  D.dc  morc.cauf.don.ex  quo 
etiam  fic  vcdonacorexpctnicenciacondidionemhabcac  concra  donacariu 
J.qui  moi cis  ;o.eod-quam  vciq;  habere  non poiTec ii  donacai ius  non  eflet  ei 
obiuutus.  Nihil  cigo  impedicquominiis  doiucarius  caufa  mortis  fideico- 
miflo  grauari  podic m  eum  cafum  quo  ancealium  condonacarium  moria- 
tur,Ncc  aliud  quicquam  requiricur  vc  hoc  hdeicomiflura  valeat,niii  v  t  cVfi- 
deicommiiTi  codicio  cxtiterit,&  mortis  cauia  donatio  perfeda  lit,  mortuo 
donatore  ineademvoluntace.In  quo  ruriiis  errat  Accur/ius  ,qui  verbailla 
firnortts  caufa  donatto  perfiaaiHr  iic  incerprecacur,acli  dutaxac  ici  iptum  ejlct 
firnortis  caufa  donarevolmt. Deindc  aLiter,acli  cflccadieccum per /ttptt/attone- 
Cum^concrariodonacioncm  caufa  moicis,  quam  factam  efle  conftabac, 
perfcctam  inccrprecan  dcbucric,qux  non  fuic  reuocaca.Si  enim  poneresre 
uocataruifleadonacorcdonacionc  caufa  morcis,dubicandu  noneiTecquin 
fideicomifliim  quoq;  intercideret  quod  a  donatarioalioqui  prarftandu  fuif 
fet.  Itcmq;ii  ahdeicomiili  voluncacc  donacorrecciTiflec  adepco  fideicom- 
miflo  eo  modo  quo fideicomifla  ca:cera  adimuncur  iiue  expreiTo  iiuc  caciCo 
iudicio,faluanihilominus  manecc  donacione.  Ncclcuior  aliuseiufde  Ac- 
curiijerroreft,probancis  ex  d  l.i.abfenti  pohe  fieri  donacione'  caufa  mortis 
vt  fideicomiflum  vel  legatum,ideo  tantum  qu6d  in  omnib.donaticncs  fiht 
iimileslegatis.Nonenim  donatiocaufa  moitisinhac  fpecie  confcrturin 
abfefic£,ied  fideicommiiTum ,  in  edq,  donaciond  caufa  mortis  etiam  hodie 
a  legacis  &  hdeicSmiflis  differre  facendumeft,quodheri  nopoceft  aiG  prc- 
fenti,nunctq;incorrefca  l.inter  mortis  $8.D.eod.qua*  hoc  ipfum  apcrtc  di- 
cit.Illa  namq;  legatoiu  &  mortis  cuiifa  donationum  coparatio  cYim  non  iit 
pei pctua  fecf  fuas  habeat  exceptiones,quod  nec  Iuftinianus  ipfe  diffiteciu 
in  §1. Inftit.de  donat.in  nullo  camen  magis  fallic  quam  in  hoc  quod  Iega- 
tam  aut  fideicommifliim  in  abfentemconferri  poteib  adcoque  in  ignoran- 
tem  I.ciim  pacer  77.$  furdo  de  lcg.i.  donatioaute  mortis  caufa  non  poteft 
vt  lcripfimus  in  Error.5.  Decadis  pr.ccedcntis.  Atque  ita  Baldus  fenlifle  vi- 
deturquiadd.l.i.notatdonatanumnon  dcbere  id  quodiibi  douatum  eft 
pcteretanquam  donatum,fcdtanquamdcbitumcx  vltima  voluntate.  ln 
eo  tamcn  crrans quod  non  putat  pofle  quid peti  iimul  tanquam  donatum 
caufa  moi tii cx  canquam ex  vlcima  voluntatc  cum  donatio cau/a  mortis  iir 
(pecies  vltimc,  volutacis.Ec  quod  addit  Accui  f  no  interefle  cu  quo  de  tupre 
xuis  quisloquatur,ex  i.milcs  75.1^  princ.&:  d.l.ctlm  paccr  77.$.  donatioius 
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cod.nonadmortiscaufa  donationes  pettinct,  fed  ad  fideicommifla  floi 
nuda  voluntatc  conftituuntur.  Eflctqueprobabilius  i\  quisdcfcnderct.noc 
cafu  donationis  cauia  mortis.nomen  improprie  fumi  pio  iegataautndci- 
Commiflo  arg  I.&  fideicommhTum 87.de  legat.  3.  quod fortalfe  fenfit  Ac- 
curiius  qui  pro  fe  citat  textum  l.quoties  iz.D.  de  reb#dub.  vbi  fcriptumeft 
quotiesma&ionibusautexcepttonibus  ambigua  oratioeft  commoduTi- 
mum  efle  id  accipi  quo  res  de  qua  agitur  magis  vaieat  quam  percat.  Quali 
verbaliquafitambiguitascum  donator  fe  donare  dixit  mortis  caufaan 
legarevolueritvel  fideicommittcre,vel  mortis  cauia  donare.  Quodcertf 
falfum  eft,&  in  hac  fpccie  locum  vere  habct  ii  quando  vnquam  aliasquod 
dici  foleccdm  inverbis  nullaeltambiguitas  non  efle  admittendam  <juz- 
ftionem  voluntatis  l.ille  aut  ille  ij.§  1  .de  lcg.$.  Niii  forte hoc potiis dice- 
revoluitAccurfius,  indubio  illo  An mortis caufa  donatio  abfentifafla 
valeatitanquam  valeret  iegatum  aut  (idei com miflum ,  an  veib non valeat 
quomodoncc  valeret  donatiointer  viuos  ,probabilioremefle  inteiprcta- 
cionem  iliam  qux  donationem  habeat  pro  bona,  quam  qua?  fecerat  muali- 
dam.  At  ncquc  bona  eflet  ratiocinatio.  Non  enim  duoia  res  eft»cil  m  ne* 
queinverbis  ambiguitas  vlla  cft,ncque  obfcuntas  autdifficultas  vllain 
ratione  iuris.Alioquin  licebit  cuiqutrem  quamlibct  etiam  ceiti  &  indu- 
bitati  iuris  dubiam  dicere,  &  ita  hbi  ad  fentiendum  de  ca  quicquid  velit, 
viam  aperircquodplenquextatisnoftrie  Do&ores  faciunt  habentes  pro 
dubiis&  coniequcnter  arbitrariis  illa  ctiam  quar  ccrtifllma  funt  Sc  «- 
plorata » non  line  grauifllmanon  folum  iurifprudentiar  noftrx>  fcd  ctiam 
reipublicx.ac  iudiciorum  perturbationc ,  vtnihiliamin  totoiure  noitro 
certum  efle  videatur ,  inquotamen  prudentcs  illi  vetercs  vix  quic^uam 
repcricbant  cuius  nominc  putarcnt  fibi  iiccre  pofle  vt  ali j  ab  aliis  diflenri- 
rencNeque  tamen  video  curindic~t.l.i.trac"tet  Accurf  de  donatione  caufa 
mortisfacta  abfenticum  pioponerctur  fa&aduobus  ea  legevt  prxmor- 
tui  portio  ad  fuperftitcm  rediret.  Quotiesenim  lcgimus  fa&am  donatio- 
nemcaufamortJsponcndum  neccflaiio  cft  iriteruenifle  traditi  nem  vel 
ftipulationem  acpioindefuifle  donataiium  prarfentem.l.  intermortis  fi» 
D.eodemt  Plane*  non  nego  pofle  quem  tibi  pracfenti  mortis  caufa  donare 
itavtpoftmortemtuammihireftituatur  licetcotempore  quotibi  dona- 
tio  fa£ta  eit,&  donationi  Iex  dtcla,  ego  abfens  fuerim :  Nempe  quia  quod 
admeattinet  non  mortis  caufa  donatio  dicendaillaeftied  ftdeicommif' 
fum  quod  conftat  etiam  abfenti  relinqui  poflc.  Scd  eft aliena  illa  fpecies 
k  fententia  di&.l.i.in  qua  vterquedonatatiusproponebatur,&  conlequcn- 
terprxfens  fuifle.Errat  idem  nofter  Accurfius  ad  di&.  l.i.  ci\m  ait  donatio- 
nem  timplicem  &  inter  viuos  non  valereinter  abfentes  ni/i  intcrucniac 
nuncius  vel  epiftola.  Etii  enim  iure  vctcre  id  vetum  fuit  ratione  illa  quod 
non  poflet  fieri  donatio  inter  viuos  nifi  pcr  traditionem  vel  pcr  ftipulatio- 
ncm  l.abfenti  io.D.de  donat.hodie  umen  id falfum  cft  poftquamluftinia- 
no  placuit  in  d.l.ii  quis  argentum  $.penult.  vt  neque  tradicio  neque  ftipu- 
latio  neceflaria  iit,fed  furticiat  quatlibet  teftificatio  volfltatis.  Quid  enim 
vctat  teftificationem  hanc  voluntatis  fieri  etiam  abfentc  donatario ,  etiam 
Suilo  nuncio  vel  epiftola  interuenientc  ?  tum  quoque  cum  donata  res  non 
eftpenesdonatarium?  Quo  tamen  cafu  non  valuiflctolim  donatio,  nec  li 
epiltola  interueniifet ,  nui  etiam  fa&a  fuiilct  per  iiiterpoiitam  perfonaui 
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qu*  vcl  tradidirTct,vcl  ftipulanti  donatoris  iufTu  promiliflct.Sic  cnim  acci* 
piendum  cil  quod  dc  donatione  perepillolam  fa&a  fcriptum  eft  m  1.  ii  do- 
natio  c.l.u*  aliquid  ij.C.de donat. vt conftat  ex  d.l.  abfenti  &  I.4.  D.  eod.I. 
x.in  princip.D.de  vcrb.obligat.  Itaquc  differt  in  hoc  hodie  donatio  caufa 
mortisa  donatione  intcr  viuos  aqua  oiim  non  differebat ,  proptcrea  quod 
indonationc  intcr  viuos  ius  vetus  eft  corre&um ,  quod  non  ruit  correclum 
mdonationecaufamortisquippe  ad  quamvt  diximus  nonneitinet  con- 
ftitutio  Iuftiniani.Poftrcmo  nequid  ex  omnibus  Accurfij  glofsis  ad  di&.l.t. 
inta&um  relinquamus,errat  etiam  Accurtius  in  eo  quod  refcriptum  Impe- 
ratoris  in  d.l.i.quod  de  donationc  caufamortis  expreffim  loquitur,  porri- 
git  ad  donationcm  inter viuos  ha&enus,  inquit ,  vt  etiamli  inter  viuos  do- 
natum  lit  detur  actio  ei  ad  quem  donator  voluit  rcm  donatam  poft  dona- 
tari)  mortem  peruenirc.Ex  J.quotics  ;.C.de  donat.quarfub  mod.Namquq 
in  (pccie  d.l.quoties  JatUr  actio  ei  cui  ex  voluntate  donatoris  reftituenda 
rcs  ruit,non  eita&io  Hdeicommii7i,nec  alia  vllapcrfonalis  fed  in  rem  vti- 
lis,  necrurfus  talisqua*ex  rationc  iuris  compctat  fed  quam  exarquitate 
Impcratores  induxerunt  vt  cadem  lex  ait,  De  cuius  tamen  fcntentia  &  in- 
terpretatione  viucnda  erunt,  qu.e  copiolitis  fequcnti  Dccade  diflcrcmus. 


ANTONII  FABRI  I.  C.  SEBVSIANI 

DE   ERRORIBVS    PRAGMATIC  ORVM 
Et  Intupretvm  IvRis. 
Decas  XLVI. 

ERROR  I. 

Dc  donMtontbm  caufa  mortu  inter  contugts  fatlisystn  vaicant. 

VAMvismulta  in  prareedentibus  Dccadibus  iam  attigeri- 
mus  De  donationibus  inter  virum  8c  vxorem  etia  quar  mor- 
tis  caufa  fec"rx  iint  prxfcrtim  vcro  in  Error.  7.  &  8.  Dccadt* 
44.nondum  tamen  fatis  diligentcr  icripfiffe  nobis  videmut 
acquantum  neceile  eft  ad  pragmaticorum  noftrorum&  in- 
terprctum  er  rorcs  qui  in  hoc  tradtatu  pauim  occurrunt,profiigandos.  Ille 
autem  vt  primus,ita  meo  iudicio  grauiffimus  occurnt,  a  quo  DidacumCo- 
uarr.diliecntii1imumaIioquin&  eruditiiTimum  fcriptorcm  vidco  tra&a- 
tioncm  fuam  Dc  mortiscaufadonationibus  inchoallcin  part.  3.  rubr.De 
tcftam.nu.i.vbiaitDonationemintcrconiugcs  mortiscaufa  faclam  mi- 
mmc  valere,atque  in  hoclin  ilemciTe  donationi  intcrviuos  Ex  1.  mortit 
53.D.dedonat.int.  virum  &  vxor.&  ex  Accurtij  g!ofia,ab  omnibus,  inquit 
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Imperatores  vcditoridat  in  d.l.cu  tet  116  alia  eft  quam  ex  veditocopctcsex 
cotractu  ipfo,  »6  qui  ab  intelledtu  ipfo  fuptus  fit  vtnimisfubtilitedoqui- 
tui  Bald.fed  cjui  reueia  Cn  initus»qiua  nec  nouu  eft  vt  cx  vedito  a&iodctur 
etia  adrcf  !uenda&  dittrahenda  emptione>vt  ml.ex  empto.ii.§.isquivina 
D .de  act •  cmp.  1 . bC.quan .1  ioab  emp. dif.quauis  n6  faci  1  e  nec  palTim  id  fiac 
vtait  l.vcditi.6.C.dea&.emp.Sanec^additide  Bal.pofle  hoc  cafuloa&etia 
ciTe  codictionj  obcausa,omnino  aiuris  ratione  alienu  eitque^  nunquapati- 
tur  vt  cx  cotra&u  nominato  ea  codictio  detur ,  neq;  in  d.I.cu  te  verbii  vlli 
eft  quod  hac  Ual.iuuet  interpretationc. Pro qua ii  vellet  quis  obiicerequod 
fcuptumeft  in  d.§.fiquis  vina.Si  annulus  datus  fit  arra?  nomine,nec poftci 
couenerit  vt  emptio  inita  fieret,fed  folutaemptione,pretioq;  numerato& 
tradita  re  annulus  n*5  reddatut,n6  tantu  ex  empto  agi  poife  vt  atra  rcftitua- 
tur,fcd  etia  poile  annulu  codici  quali  dat'ob  causa  qua*  fuerit  finita(fuerat 
enim  dacus  vt  eiTct  argumf  u  pcrfecte,  emption>s»qiioargumeto  amplYno 
egemus,cu  ex  vtraq; parte  impleta  vfiditio  eit.)  Reipodere  dari co cafuco- 
diciioiic  116  ob  causa,fed  iine  caufa,quia,vt  lex  ait,  ia  iine  caufa  eft  annulus 
penes  veditore,qui  no  nili  ana?  nomine  datusfueratrquod  n6  fimiliter  dici 
potclt  de  re  ipfa  vcdita  qu$  tradita  fuit  ex  caufa  v6ditionis.Quomodo.n.po 
ceft  dici  cflc  iine  caufa  quod  causa  habet  vcditione  adhuc  fubiifteti&peife 
dtam,  qux  nec  refoluta  iit,ncc  implcta?  Neq;  quodaduerfanus  viciflim  ex 
parte  fua  no  impleat  adr6  facit,cu  ea  res  a&iondexcotractu  inducatadhoc 
vt  cotracV  impleatur,no  vt  quodfraditu  eft  iiue  rcs,iiuepretiu  iitreftitua- 
tur  cl.1.2  C.quan.lic.ab  emp.difvbi  harcdirTeretiaelegas  &  aperta  coititui- 
tur  mtcr  efi  casu  quo  traditu  fit  auru  pro  arra,  Sc  illu  quo  pars  pretij  fit  fo- 
]uta,vtpnorecafu  arra  recuperari  poiiit&repeti  no  vindicationcfedactio- 
nc  in  peribna,n6que^ex  aualipactonaicitui,vt  ait  l.$.C.dea£t.emp.(adio 
.n.perfonalisde  qua  eo  loco  agitur  no  illa  eitperquaarra  repctatui  fed  pct 
qua  agatur  ad  implemctu  veditionis  taquaperrec"be  cu  1 9  arra  folet  efle  aigu 
metu)atactione  ex  cpto  fecudu  luliani  fentetia  de  qua  in  d.§.is  qui  vxDt«o6 
codictioe  fiue  ob  causadati  caufa  nofecuta,quadoquidc  no  ob  id  arra  datur 
vt  fequatur  vcditionis  implemetu,fed  vt  lit  argunicHu  c6tra&a?  perfectarqv 
veditionis.Siue  etia  iine  caufa,quia  no  poteft  eiTe  arra  fine  caufa  ptnes  vcn- 
cutorequadiu  veru  eft  veditionC  peifedaeiTe&nea;refolutancq;iropIcti. 
Pofteriore  ver6  cafunullo  modo  detur  repetitio  foiuti,  fed  actio  ad  imple 
mctu,vt  6c  in  d.l.ea  codic10ne.24.Cde  ref.ven.  vt  intelligamus  fibi  meii' 
caueieemptorequi  aliquid numerat  vtditori  in  partepictijquamfinume 
ret  ,p  arra,quia  datio  arrar  locu  pcenitetia-  relinquk,n6  quidc  inuito  alteru 
tio(cu  arra  detur  quo  inagis ,  no  quo  1^1/  teneat  emptio  qua  fufficit  nudo 
confenfu peife&a eife  vt  ab  ea  no poffit recedi  niii cotrario c6fenfa)fsd ex 
mutua  cotrahetiu  volutate.fiquide  no  eo  min'res  intcgra  eft,quod  diuenu 
eft  numerata  partcprecij  vel  minima,  quonia  cu  ccepit  impleri  emptio  cx 
alierutra  parte,rcs  amph'  integra  no  eftincCjpindc  nuda  volutas  cotrahctiir 
quauiscofctictiurcfolucrepoteltcmptione,  fino  acfquocu  priorifimiiis 
retroagcs  v^ditionc  intcrceilerit.l.i.C.qua.lic.ab  emp.dif  l.ao  emptione.jl? 
D.dc  pact.Quac  fetctia  eft  fatis  alioquin  obfcura  d.l.z.vt  oftcdtit  vcrba  illa, 
/^d#Wi5^p4c7;.C6ucneiat.n.nudo  pacto  vtab  cptionedifccderetur,Et  vo- 
\ui  Imperatores  ei'padi  vim  ea  eflc  poife  vt  arra  rcftitui  debeat  f\  nihii  aliud 
interuenerit ,  no  autc  vt  precii  ia  fiue  in  totu  fiue  pro  partefoluti  rcpetitro 
„u,  r.r  o,jod  fi  vtruquc  lacTtu  fit  vt  arra  quidc  daia  fiierit,  fcd  nou  ia  auro^t 
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in  ipfius  precii  partc  numcrata,  habcdus  erit  corract.us  pro  impleto  ex*  par- 
te,ideyq*,  necnuda  coucnttonc  poterit  rcfolui  cmptto,  nili  ponas  ab  initio 
c6uenillc,vt  fi rorQ  prcciii  mtra  ccrtu  tcpus  uo  folucrctur ,  iuepta  rcs  ricrer, 
vt  in  l.vlt.D.de  Icg  commifs.  Sed  hrc  obitcr  dicta  fint ,  nc  quts  cu  Baldo  <Sc 
aJiis  intcrprctib.pofthac  dicat  codtctionc  Jan  poiic  cx  cottactu  nominato, 
quod  ide  iJIcrepctitadJ.li  prrdiu,nu.i6.C.dc  idiltt  acr.autin  contra.ftibih 
nominatrs Jocu  aliquo  cafu  eflc pollc pa*mtc"tix,quod  cftct  abfurdius,  nunT 
quaenim  hocobtinct,niiicum  contractus  iactus  clt  in  fcnptts,  de  quo  inl. 
cotracius  17-C.de  fid.initru.  Etaptid  Iultin.tit.de  cnjpt.cv  vcnd.inprin.vbi 
quoddicitur  arrts  datts  fiuc  in  fcriptis  iiuc itne  fcrip:is  VCnditio  cclcbrata 
iit,fiquidc  cmptor  iic  qui  rccufat  adimplcrc  contraau,pcrdcrc  quod  dcdit, 
li  vcrovcclttor  rcftituerc  duplu,  noitacft  acctpicndu  quafi  tu  <quocjiic  cum 
linc  fcriptis  la;ta  &  perrecta  veditio  cit,  liceat  emptori  perdcndo  arrasaut 
vcditon  rcftituedo  duplu  rciilirc  a  cotractu,  quomodo  ab  Accurfio  crtcnif- 
qucomnibusiutcrprct.vulgo  intciligi  vidco,  cu  n  an r  dcntur  vtc6  miniis» 
no  vt  c6  magis rccedcre  Iiccat  a  coti  jctu»ficuti  iam  di\i,Scd  ua  explicadum, 
cft,acliapcrtiusdtxilfctluitin.  vtd  ccrcdcbuerat,  Siucm  fcnprts  iiucltne 
fcriptis  ccJcbrada  veditio  iit,cu  qui  116 Ju  cmit,  Jed  cmcrc  pollicitus  eft  ar- 
ras  quas  dcdit  pcrdcrc,Eum  vero  qui  nondu  vcdtdit ,  fcd  vcdcrc  pollicitus 
cit  duplu  reilituerc»vt  idc  ipfe  Iufttn.Ioquitur  &  cxpltcjt  in  d.  I.contrj&us, 
in  ri.tractasdcfacicda^nodcp.rJcda  vcdttione.  Na  tn  ca  vjdtttone  qur  i\- 
ncftriptis  pcrfecta  iit  profitctur  tllein  j>rin.d.tit.dc  cmp.cx  vcn.  nihii  fc  in- 
jiouafic.Et  hacquoq,  tntcrprctationc  fuadctcoparatio  vcdttionisiactr  iinc 
fcript  1  s,qu i a  dc  ca  tractat  Iufiin.co  caiu  quo nondu  fuerit  pcrfccta.  Ergo  8c 
dc  vcdtttonc  ftnc  fcriptisqur  nondu  ftt  pcrrccra  vt  bona  copararto  fit.  Dc- 
niq;arrr  poffunt  dari  etia  nondu  perfcvta  vcditionc  in  argumentu  vcndi- 
tionis  c6trahcndr,no  cotractr,cx'  tn  iignu  tact^econuetionis  de  vcndendc, 
qua:  multu  diftat  a  veditione.  Et  quauts  foJcat  etia arrr  dari  in  at  gumctitm 
pcrfccta?  ia  vcdittonis,cu  veditio  iatfa  eft  finc  fcriptis,d.rit.dc  cmp.in  prin. 
tamc ad  hoc  gcnus  arraru  116  pcrtinct  coftitutio  Iuftin.  fed  ad  tllas  de  qutb' 
priusdixtmus.  Atquin  vt  ad  rcm  noftra  redcamus  cx  donatione  fach  ccrto 
pa&o  vtquid  vicilfiin  dctur  vcl  liat,codictio  donatori  copetitcx  pcrnite'tix 
iocuseit  ii  donatarius  no  implcatquod  promifit,d.l.2.$.&  S.C.dccondi.ob 
cauf.dat.Fatcndu  igitur  cil  co  cafu  quo  donatio  fic  fa&a  lit,  vt  cotracrus  dici 
poflit,eilc  contractu  innominatu,quia  &  cotractus  illc  non  donatio  eft,  fcd 
Do  vt  des, vcl  Do  vt  tacias.  No  entm  co  minus  cft  cotractus  Do  vt  dcs ,  vcl 
Do  vt  iacias,quod  dcm  tibi  cx  caufa  donationis ,  quia  ncc  iimplicitcr  dono 
quod  cgotibi  doaliquaob  cauram.cx  ca  lcge  vt  vclun  ad  mcreucrti,  ii  quid 
fcquctur  vel  nofcquctur,!  i.ctrca  princ.D.dc  donat.vbi  ncgat  Iulianushanc 
cllcpropricdonationcm,quoniamque  propric  donatio  clr,caufam  nullani 
Jiabct  htturam,fed  prrtcritam  duntaxt  cx  donatarii  mcntis  contractam,  & 
pra:fcntcm,fcilicet  munificcntiam  &  Iibcralitatcm,vt  eadcinlex  ait. 

E  R  R  O  R  NONVS. 

De  dorttitone f*{l*  ob  cdttsa  cur  tn  e*  no  ftt  Ucm  fcemtentU^*  juid  de  citr*8i\>.  ixnomtnMti* 

I  qiiodproximcdiximusdonationfc  fimplicem  non  elfecontra- 
dum,  donationc  vcr6  factam  ob  caufam  eife  conttadum  inno- 
mtnatum,  obilarc  xilud  videtur  quod  111  contiacx.uDo  vtdes 
cajteuilpc  lnnonnuatis  locus  cft  panitcnti.r  ex  pai tc  lilius  qui 
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dedit.l.fi  pecuniam.f.in  princip.D.decondi&.cauf.dat.qui  verbdonauitob 
caufam  non  poteft  pocnitcre,ncque  condicerc  quandiu  donatarius  incoeft 
vt  conucntioni  fatisfacere  &po(fit,  &c  vclat^d.l.5.7.  &  8.C.eod.quopoti(fi- 
nnim  aj gumenco  Bartolum  niti  diximus  >  vt  probet  donationem nomina- 
CURi  elTecontractum  non  innominatum.Hoccnim  fit,quiadonarepluseft 
quamdare,&"  confequente*  qui  donattibi  vcaliquidei  viciiTirndesvelfa- 
cias  plus  facit  quam  qtu  tibi  dat  limpliciter  vt  des ,  Non  quodisqmdonat 
magis  dominium  tramferat  quam  qut  dat  non  ex  caufa  donationis  (nam  & 
daienihilaliudeft,quam  dominium  transfcrre. l.vbi  autem.7y.$.vlt.  D.de 
verb.obligat.  quifquisautem  dominus  femel  fa6tuseft,itadominuscft  vt 
codcm  dominij  genere  magisdominus  fiert  non  vjoflic.l.non  vt  ex  plunbus. 
i59.Deregul.iur.$.iic  itaque.  Inftit.  dea&ion.)  iedquiaisquidatexcauft 
dorationis.fc  tamen  adic&o  etiam eo  vt  viciffim  aliquid  libi  detur  vel  fiat 
di'piicem  habet  donandi  canfam.prajfentc  vnam,futuram  alteram.Prefens 
non  aliaeft  quam  liberalitas  donatoiis,qux  cum  pendcat  cx  foloanimo 
donantis  queille  donando  fatis  declaraucrit ,  non  poteft  viden  defcdtavn- 
qnam,vel  non  impleta.Futuia  vcro  pendct  ex  fa&o &  voluntate donatarn) 
cnia-  ideo  poteft  impleri  Sc  non  impleri  pro  atbitrio  donatari  j  Hinc  autem 
ht  vt  quemadmodum  ii  donatarius  legem  donationis  implerc  nolit,danda 
eft  condicliodonatori  qui  cx  fola  iibcralitate  non  fuetat  donatunis,  vtet 
co  appat  et  quod  non  niii  ceita  legedare  voluit,  Iu  ti  paracus  ftt  donatarius 
implcie>noji  fct  petmittcndum  donatori  vtcondicat,quta  pcndentc  imple- 
mentocondicionisdidteedonationi,  fubeft  aliacaufa  prarfens  Sciamim- 
pleta^deftjiberalitasdonacorisquajnullumpanicenfia-locumielinquit. 
iam  enim  verum  eft  donatum  efle ,  &  qnarmns  ittud  vcrum  quoque  iit do- 
natum  cfle  non  limpliciter  &  abfoluc* ,  fcd  ob  caiffam ,  Camen  ctiamve- 
runi  elt  impleri  pofle  caufam  necdum defedcam  eife quar  nondum  fuitinv 
pleta.  Qua?  tationon  fufficeret  ad  impediendamcondiclionem  fi  donatio 
nxilla  factaeflct.quianon  fubiiftentealiquacaufaprarfenti,fda  fiitura  non 
pofset  fufficercqua*  nondum  implctaeffec,quamui$necdum  defectaVinr 
cultim  enim  ahquod  fubelfe  necefle  eft  vtcondi&io  daci  impcdiatur ,  liue 
tvattualisobligationis  vinculum  illud  fit >  fiue  iam  exhibita?  libcralitatis. 
Vt  ver5  condiclio  locum  habcre  poflit ,  necefle  eft  nullum  fubefle  vincu- 
Jum  cuius  poteftate  impediatur.  lta fit  vt  fa&a  donatione ob  caufam qu* 
necadhuc  impleta  nec  defe&a  lit.condiclio  locumhaberenequeat,  quia 
ftibcft  vincuhim  donationis  cv  iam  fada?  lsbcralitatis,  lic^c  nondum  fubfit 
ahud  vinculumquod  tantum  fperatur  implementi  fecuti:  Defe&aveto 
caufaobquam  faftadonatio  fuerat  ab  eoqui  non  alitercrat  donaturus, 
condi<5tioni  locus  iit ,  quam  fcilicct  nullum  vinculum  poflic  impcdircne 
quidem  donationis  iam  fadar.  qujppe  quam  non  feciifet  donacor ,  nififn- 
rurumcaufar  lmplementum  fperaflec:  vcproinde  nequidcm  donandiani- 
mus  in  donatoie  vnquam  fuiile  intelligatur.  Adieci  *%  eo  <fu$  mn aluerertt 
donatwrm ,  quoniam  m  hoc  donationum  aut  potius  contra&uum  ecnere 
plerunqne  fadti  magis  qnam  iuris  quxftiocft.  Nam  (i  Titio  decem  donaui 
ea  condicioncvt  inde  Stichum  emerct,non  aliter  donaturus,&  Stichus  an- 
tequara  emcrecur  deceiTcrit  placet  competere  mihi  condi&ionem.  Si  vero 
alias  quoq-,  donaturusTicio  decem,quia  intcrim  Stichum  emete  propolue- 
latjdixctim  mc  m  hoc  dare  vc  Stichum  emesct  caufa  raagis  daudx  pecun« 
i       .  "  quam 
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quam donationiscondiciocxiitimari  debcbit,&  idcirco  mortuo  Sticho 
pecunia  apudTitium  rcmanebit,  vt  Iulianus  fcnbit  inl.  2.$.  vlt.  D.  dc  do- 
nat.Et  gcncralitcr,vc  111  l.feq.fubiicitui  e\  Vlpiano  .  hoc  in  donatiombus 
dctiniendum  cft,multum  inttrrclFc  an  caufa  donandi  fuerit ,  ancondicio,  11 
cauia  f  uit  ccflarc  repctitionem,  /i condicio,repctit;oni  locum  fore.  Rcctc 
vcro  m  ({onatiombusi^ni  in  cxteris  dationib:is  qux  donationc  non  habct» 
non  adhibetur ea  diitinflio.fcd  dicimus  indiftinttc*  locum  efle  cond:dio- 
ni  /icaufa  non  fequatur,quia  implicat  conttadictionem  vtdcccm  qua?  ti- 
bidedi  vt  indc  Sitchum  emeresperinde  fucnm  tibi  dacuius  iine  caufa>&  vt 
nonhabucrimtibi  donandi  voluncaccm.  Donar.di  enim  animus  eifet  ac 
probarecur  cxeofolocjuodnulloimccogcnccd  jdiircm  tibi  dcccm  nullo 
adieclo onci e  nulla  caufa  quain  tu  ex  paitc  cua  implcre  deberes.Quo  enini 
alioquam  donationis  lureac  nomine  ccnien  pollii  ca  l.bcialita  ,  qiia?  nec 
aliam  caufam  habcatpnter  fcipfam,nec  vlium  onus  admixtum?  Scdcum 
donandi  animmadeiLuct  i  incidit  qu.eitio  an  .vqnc  fuerim  donaturus  iine 
huiuscauur  adic&ione,annon,&  ideocaufaquoquc  non  fecuta  condictio 
impedicur,propceraliamc|ua'  fLipereit,caufam  nunuum  donacioim. Pug- 
narc  tamen  videturquod  icnptum  elt  in  l.pcnult.C.de  condict.ob  cauf.ua. 
pccuniam  datam  ob  caufam  non  poifc  rcpeci /i  ca  caufa  pro  qua  data 
fuit»non  culpa  accipicntis  fcd  caiu  fortuito  non  iit  fccuta-  An  non  enim 
cafu  foitnito  caufa  deficit  ii  Sticbus  cuius  emendi  gratia  decem  tibi  dede- 
ram  prnVv  decefleritqiram  emeretur?  Lt  tameneo  quoque  cafu  facta  etiam 
donatione  condictioni  locumfore  Iulianusfcripiit  m  d.l.i  §vlt.  de  donit. 
fi  non  alitei  cgufueram  donaturus.Vidcuirergo  faciliuscondidioni  locus 
efle  indonationibusceita  lcge  factis  quam  m  datione  a!:a  qualibct  non 
habcncedonacionem.Venim  diccndumcil  fcparandam  dfehac  partecau- 
famhnalcmab  impulliua.Derinali  Iulranutn  intelhgi  debeiCjdeimpuhiua 
Imperatores.  Dcfedhim  cau fa*  final is  fempcr  faccre  locum  condiclioni  in 
concraccibuseciamlinon  accipicntis  culpa  fcd  cx  cafu  fortuito  concingat 
quia  rcmouctconfcnfum  vt  loquiturEal.  ad  d.l.8.nu.ij.  C.de  condict.  ob 
caufdat  licet  ibierretillein  eoquod hac  ratione  abutiturvt  probet etiam 
contra&us  nominatos  cx  hac  caufa  rcfcindi  quod  nos  iam  refutauimus.  In 
ceitamentis  vero  inducereduntaxat  cxccptionemdoli  l.cum  talc  Ji.§  faU 
/amcaufamdccondic.^c  dem;>ili.Defedum  autcm  caufa:  impul/iua:  tunc 
tantilm  nocere  cum  per  eum  ipfum  ilat  qui  implerc  debet  quominus  un- 
pleatui,non  ltem  /icafu  fortuito  id  Hatd.l.pcn.Qnodaliquaex  partecon- 
uenitcuBartolitraditioncind.].i.§.vlt.Dequatamc  quonia  plura  capita 
plurefquediitin&ioneshahetdiccndum  nobis  erit  diligcntius  alio  loco. 
Neccnundefuntmultaqua*  concra  Baitolum  difputan  poflii  t  c\'  in  qui- 
I)Usdilucndis  multum  infudaieneccfle/iteum  qui  dcknderc  Eartolum 
vcIit.Nos aliud  nunc  agimus,cv  propemodum  inuiti  totam  hanc  difputa- 
cionem  ab  infticuto  ttactatu  alieniorem  intcifercre  coa&i  fumus. 
Quam  nec  abfoluere  commode*  pof>umus quin  alium  fcrupulum  collamus 
qticm  mouet  idem  Bart.  ad  d.l.  penult.  Cur  non  /It  locus  condidioni 
etiam  illo  cafu  quo  per  cafum  forcuitum  euenerit  ne  implcri  caufa 
pof7it  cum  placeat  mhoc  generc  contradtuum  mnominatori  m  vt  frpius 
monuimus  pamicentia?  locum  efse  I.5  §  i.c\  feq.d.l.iipecuniam  j.  in  princ 
$ .i.D.dc  condjd»cauf.dac.Noncnimpote(lmihifatisfacere,  quod  rcf- 
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pondctBarcolusimpiobacisopinionibus  Accuilijqui-nihilo  funcmeliores 
Non  ellcqutdcm  hoccafu  locum  condidhonitanquam  caufa  nonfecu- 
ta  cum  haberi  debeac  profecuca  ob  hoc  foliim  quod  pct  accipiecemnon 
itecericquominus  fequerecur,Sed  camen  locumeflecondi&iont  cx  pceni- 
tencia  fi  pccniceac eum  qui dedicex  d.l.li pecuniam  in  princip.  Nam fecun- 
dtim  hanc  inceipretationem  veiborum  fono  tantum  potius  quam  vllo 
efteclu  videtur  jnteteife  an  codicTjionfm competere dicamus an  negemus. 
Qjjd  enim  referre  potelt  an  vnoiefpc&udencgesii  alio  refpe&u  con- 
cedis ,  aut  contra?  Probabilius  igitur  eft  dicere  Defectum  caufa:  non 
fccutx  cafu  forcuico  eo  dcmum  cafu  non  inducere  condictionem  quo  nec 
iam  liceac  ei  qui  dederac  pceniterc.  Nec  enira  femper  licet  ei  qui  dedit 
panitcrcfedtamdiuduntaxatquandiuei  quoaue  quiob  caufam  accepit 
ltceret  implere  ii  vcllct,id  eif,  rebus  omnibus  adhuc  mtegris.  Alioqui  li  m 
cum  ftacum  rcs  deducta  lit  vt  iam  non  ik  m  poceftace  aduerfarii  implere, 
idque  no  aliqua  ipiins  culpa  fcdcafu  fortuito:puta  quod  per  vim  maiorem 
vel  quouis  alfo  modo  impcdicus  iic  ne  faceret  quodpromiietat(nam  exem 
plum  quod  vulgoadferunt  de  mcdico  cui  tu  codicc  dcderis  vttc  curaiet» 
i)on  videtur  accommodatum,  cilm  ad  caufam  fualem  fpe&ec  potius 
quam  ad  impuliiuam  eifecque  ea  locatio  dicenda  potius  quam  conuactus 
iiinomiiutus li  poneresvtlexponic  dacamace  pecuniam  non  codicenil. 
nacuralis5.§ ac cum do.D.depra*fcr.vetb.)abfurdum eifetac  iniquu logic*- 
retibi  eife  facultate  prtnitcMi  quam  ipii  impIedi.Ergo  hoc  cafu  nulla  conr 
dittioncm  habeie poteris.Neq;  expu;nitenciaquianullus  pcenicencia*  lo- 
cus  eile  amplius  poceft.Neque  ob  caufa  non  fecuca  quia  pro  fccuca  liabeti 
debcccumper  cafum  forcuicum  nonperculpamaduerfariifteterit  ne  fe* 
querctur.d.l. y.in  princip.D.  eod.  Videtur  autem  per  aduerfariii  culpam 
ltetifle  li  is  ciitn  poiletparere  legi  contra&us  non  parueric  cU.  8.  &d.vlt, 
C.cod.tit.Qiiod  ft  iam  fe  praparauerit  ad  implendum  cx  fua  parte  in  cim- 
qttc  rc.n  fumptum  aliqucm  rcccrit,  nonco  minus  quidcm  condiccre  potc- 
rts  quaft  rc  adhuc  integra ,  fcd  ita  tamcn  fi  offcras  &  prarftcs  ei  iiidcnitatem. 
d.l.5  inprincip.fi  vcro  iam  implerccceperit>id  eftcx  partealiquaimpleuc- 
rit,quiares  amplius  intcgra  non  eft  >  celfat  cxindc  condtctio  ,  fiueper  tuam 
po:nitaitiam,iiucpcrcammaliqucmfortuicumfiat  nc  fcquatur  pleniffiruu 
itiiplemcntum.Nam  vt  tibi  liccat  poenitere  &  ex  pcrnitcntia  codicerc  quod 
dedifti,non  ex  alia  ratione  ric,quam  quod  nullomodo  fis  obligacus  ncnatUr 
raliter  quidcm,cum  non  idco  dedet  is  vt  tc  obligarcs ,  fcd  vt  aducrfarium, 
qui  proindc  viciflTim  dare  tibi  aut  ahquid  prarftarc  dcbet  vt  tc  obligec.  Ne- 
ino  cnim  dando  fe  obligat  fcd  pocius  fc  libcrat ,  nec  fieri  poteft  vt  cum  rci 
interucntus&  implcmentum  prcbcat  initium  obligationi  coeperis  eflc  cb- 
ligatus  eo  inftanti  quo  dcdifti ,  nc  alioqui  fiat  vt  eodcm  inftanti  obligatio 
tua  &  ccepiife  &  fublata  fuiflc  vidcatur.  Hrc  autcm  ratio  ccifat  ftatim  acqac 
aducrfarius  tuus  aliqutd  facerc  ccrpit,pcr  quod  res  intcgra  effe  dcfierit,  quii 
cxindetu  quoq*,  ccepifti  eflc  obligatus,nec  in  potcftate  tua  cifc  debuit,pcc- 
nitcndo  cxucic  iucontracH  obligationem.  Nam  vt  &  non  infubtiliter  Bart. 
difputacadd.l.iipecuniam ,  pcenitentrac  in  hiscontxa&ibus locus  eft,  non 
quaii  itt  audiendus  is  qui  dedit  ii  dicat  pocnitere  fe  quod  dederic  (  poflet  e- 
fum  ei  lmputaci  cur  dediiletjfed  iu  Ci  dicat  nolle  k  aduetfari  u  ttcerc  quod 
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t/ioqoi  facere  illuminuitum  opoiteret.  Quidni  enim  liceat  ei  Iibcrarc  ad- 
uer/arium  quem  habct  obligatum ,  cV  coniiJium  mutarc  citra  vilam  akc- 
rius  iniuriam?Siquidem  nullam  iniunam  pati  v;dctm  is  qui  cx  parte  fua  ni- 
hildedit ,  &peui  mhil  abeftprsHlita  quoquc  ipli  ir.dcmnitate  ii  quid  fortc 
iam  vt  fc  addardum  vcl  facici-dt;mprepararet  impcr  dcnt.d.I.c.inprincip. 
D  de  cond.cauf.dat. iun&.d.I  cum  te.6  m  rin.C.dcpacl:  intcmpt.  &  vcr.di. 
Quemadmodum  igitur  ei  qui  atc  prior  acccpit  non  hcctinuito  tepce- 
nitere  cum  fe  accipicndo  obugauei it,  ita  ucquc  tibi  iicebit  li  iam  aliquid 
ab  eo  vicifTim  acceperis  Conitat  enim  hoc  quod  vulgo  iadtatur  in  his  con- 
tractibus  irnominacis  locumeflepccnjtenta*  itadebeie  accrpi  vt  pa-niccn- 
cia?  locusiicex  parte  tantum  eius  quidcdit,  non  etiam  exparte  lllius  cjui 
acccpit,  quod&  interpretes  omucs  admittunt. 

£  R  R  O  R  DECIMVS. 

w 

De  afltone  ex  teflamento  qudm  dant  imerpretes  ex  donatione  caufa  mertu 

*d C.de  donat.  caufmort. 


Vi  noftrorum  mterpretuni  omnium  cnoreft  vtputent  dor.a- 
p.  tionem  liue  inter  viuos ,  liue  moitis  cauia  lit  tum  quoque  ciiin 
fJ  ftipulatio  nulla  intercedit.contra&um  eflc,iicut  occaiionem  iis 
piabet  inftam  qua:rendi  quanam  a£Ho  ex  donatione  ccpetat, 
quia  vidcnthcri  non  pofle,  quod  &:  nosadmittimus  ,vt  contraclusvlhis  iic 
cx  quo  non  aliqua  nafcatur  acTrio  ,  ita  &  errandi  i  cum  nunc  hanc,nunc  il- 
lam  actionem  compctcrc  cxiitimanc ,  quxtamen  reuera  nulla  compctit, 
quia  nec  vllus  contiaClus  elt.Magis  autcm  communiter  probata  eft  llJa  di- 
ftin<5cio,Andonatio  cauiamortisfadlaiit  perftipulationem,an  perpactum 
nudum.  Et  rurfum,  an  in  teftamento ,  vel  in  codicillis,  an  extra  teitamen- 
tum  vel  codicilios.  Non  addunt,  an  facta  lit  per  traditioncm  quem  tamen 
conftat  fuifle olim frequei,t:flimum  donandi  modum  iiue intcr  viuos,  /iue 
caufa  mortis,  quia  ccttumcil  eumqui  iam  tradidciit  rem  donatam  nulla 
poffe  aclione  conueniri,  tanquam  qui  iam  fccent  quicquid  habuit  facien- 
dum.Si  per  ftipulationem  fac\a  donatio  iit ,  non dubitant  quin  a&io  ex  fti- 
pulatione  competatomnimodo  &  ind:ftincle»  id  eft,  non  folum  li  ftipula- 
cio  facta  iitcxtra  teftamentum  aut  codicillos,  fcd ctiam  ii  in  teftamento 
aut  codicillis,  Sicenim  loquuntur,  quiaproexploratohabentnontantuni 
donationem  liue  caufa  mortis,fiue  inter  viuos,fcd&:  alium  quemlibetcon- 
trac^um pofle rieri  in tcltaincnto.  Si  vero nulla ftipulatio lnteruenerit, & 
confcqucnter  nudopactofacra  litdonatio,  diftinguunt  an  facta  lit  in  tefta- 
niento  vel  m  codicillis  an  extra,  vt  ptiore  cafu  compctat  aClio  ex  teftamcn- 
ro.l  i.  C.  dedonat.cauf  mort.  Pofteriorc  verbcompctatcondidio  exlege 
luftiniani  in  I.  iiquis  argcntum.ft.  §.  penultim.  C  dedonat.  Itaexcom- 
mttni  noftrorum  fentciitia  Didac.  Couarr.  in  $.  part.  rubtic.  de  tefta- 
mcn.  numer.  17.  Subdens  quod  magis  mirum  cft,  numer.  18.  eo  cafu 
cjuo  ex  donatione  cauia  mortts  actio  ex  ftipulatu  competic  efle  illam 
boxix  lidei  ,  aut  faltem  flmilcm  adionibus  bonar  fidei  ,  iicut  ix  a- 
Qio  ex  tcftamer.to  quamuis  vtraque  fm' natura  iifftridi  iurts.  Ex 
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<;lof.  in  1.  Scia.42.  in  prlncip.  in  verbo » conftttutoy  D.  de  mort.cauf.ta* 
nadn qua cradicione  ac diitincTione  non pluia  video  verba ,  quanu  rrata. 
Nam  quod  primum  volunt  ex  donatione  acTionem  aliquam  copetere  cum 
facTa  eftperftipulacionem,falfum  eft  ii  fubtilius  agere  &  rem  lpfajnvtielt 
conilderare  volumus.Eo  namque  cafu  nullus  donationis  contra&us  eit,fc4 
tantum  ftipulationis  donatione  habentis  pro  caufa,vt  probauimus  in  prac 
cedentibus  ex  l.cum  enim.7.iuncT.$.vlt.lpra?ced.  D.de  nouat.  Ideoque' 
cTioquar  exftipulatione  illanafcitur  nontamacTio  ex  donationc dici r* 
bct ,  quam  a&io  ex  ftipulatione  pro  donatione ,  quam  proinde  certura 
non  cfle bona-  fidci,fed  ftncTi  iuiis,  vt  & alia:  omnes funt  acTiones ex ilipu- 
lationc  competentes  11  eam  excipiasquam  luftinianus  fine  ftipulationc  ac 
ilne  exemplo  induxit  fauoredotiu  in  l.vnicGderei  vxor.acTion.  In  eimcj. 
remtextus  mihi  videturapertilTimus  m  d.l.Seia  in  illisverbis,  Igttttr  firts 
ftnqulat  beredes  Lttct)  Ttttf  vtndicentydoli  non  itmtihter  opponetur  exceptto.\nQr 
tilisemm  eft&  fuperuacua  doli  exccptio  quoties  quisbona?  fidciiudicio 
conuenitur,cum  dici  foleat»  quod  &  vevum  eft,  doli  cxceptiones  bonx  ti- 
dei  iudiciis  ipfoiure  inefle.l.ied etii  ideo.21.  D.folut.matnmo.  l.huiufino- 
di.  84..  §.  qui  feruum  dc  lcgat.  1.  Quod  li  dicas  agi  eo  loco  dc  vindicacione 
qua?  lui  natura  ftricTi  iuris  acTio  eft,  aut  faltem  arbitraria,  non  autcm  f 
hdei,  nonde  acTione  qua-cxdonationcc6pctat,qualis  eaeft  dequatr 
mus  quar  competitexftipulationcinterpoiita  anirnodonandi,  Refponc1 
bo  non  alioiure  cenfcri  poffe  ftipulationcm  hanc  &  vmdicationem  illa 
cum  ncuci  a  fic  bona?  fidei  ii  propriam  vtriufqtie  naturam  inipicias,vtraqu« 
vcr6  caufam  habeac  donationem,ideoque  non  aliasquam  bona:  fideipr*- 
ftationes  habcre  deberct ,  ii  generaliter  verum  eilec  acTionem  fiue  cx  dV 
nationciiue  prodonationecaufamortis  competentem  autbonxfideieiff» 
autiimilem  acTionibus  bonx  fidei.  Ergo quemadmodum  vindicaciocom- 
petcnsei  cui  mortiscaufadonatum  fuit,non  eo  miniis  retinet  nacurama-. 
cTionum  ftri&i  iuris,  ita  &  acTio  ex  ibpulatione  perinde  retinebit  atque  ii  a- 
liam  quaiibet  caufam  haberet  quam donationeS  aut  perinde  atqj  ii  ex caufa 
donationis  interviuos  huiufmodi  ftipulatio  interpoiita  fuiflet  ,  quocafu 
dubitan  nopeiTl-tquin  ea  cx  ftipulatuacTionaturamfuamtenerct  quxilla 
eft  vt  iit  ftncTi  iuris.l.eum  qui.22.D  de  donat.  vbiModeftinus  fcribic,  cur 
qui  donacionis  caufa  pecuniam  vel  quid  aliud promiferit.de  mora  folutic 
nis  vfuras  non  debercidque  fumma:  efle  a:quitatis,cum  fcilicet  donator  f 
Jiberahtatcfiiacoueniatur.l.neliberalitace.5c.D.dere  iudic.l.iiexcranei 
ftvD.de  iur.doc.ne  alioqui  liberalitatis  fua?  poenampatiatur.  1.  ad  resdona- 
tas.62.de acdilit.cdi<ft.r/i4xW,inquit  Modeftinus,r«wf  in  bon*  fidet  contratli- 
biu  donattonis  fyectcsnon  deputetur  >vbi  notari  volo  qu6d  illc  donationis  fpe- 
uedicit  no  contractu,  vt  intelligamusquancoperelabancur  qui  cx  lisipiis 
verbisprobaie  volunc  donatione  efle  conCracTum,fcd  non  bona?  fidei.Eigo 
ftncTnuris,  Fateor  in  ea  lege  agide  contracTu»  cum  agatui  deftipulatione 
tjuamuis  lnterpoilcaanimo  donandi,ideoq.potuiiTe  dubitari,an  eilet  cotra- 
ctus  bona?  fidei»an  ftricTi  iuris,fed  dico  nihil  minus  agerc  Modeftinu  quam 
vt  dicat  donationem  efle  contracTu  ,  fi  accipiatur  feparatim  a  ftipulationc, 
vel  vt  cnmat  an  /it  contracTus  bonae  fidei,an  ftricTnuris.  Porro  in  donatio- 
r\t  caufa  mortis  multo  minus  cadit  dubitatio  an  fifacTa  fit  pcr  ftipulatione* 
— 1  ftipulatu  acTio  bona  fidri  fit^ui  ftiicTi  iuris,  quia  fiuc  con^ga  donacoi* 
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ipfum  exerceatur  nullius  omnino  momenti  efle  poteft ,  cum  in  donatons 
arbitno  lit  donationem  ipfam  reuocare,  ideuquc  non  fubiaceac  ipfe  peti- 
culoexactionis.l.morcis  mortis  caufa.34.D  de  mott.cauf.dona.Siuc  dona- 
toris  hcres  conueniatur  qui  ruhil  ipfe  promilicncque  alio  iure  conucnjtur, 
quam  cx  perfona  donacoris,  nullaprorfus  racioeftcur alcenus  condicionis 
haccaclio  cenfcn  debeac,quam  fialiam  caufam  ftipulacio  habuiflec  Nam 
eciiqua  ratioelTct  qua?  facere  deberet  vt  iftaex  ftipulacu  a&io  bona?  fidej 
natuiam  indueredeberct,ea  fola  cfletqua  interpretes  mouentur ,  cpniortis 
caufa  donationcs  accedat  ad  vltimas  volutaces,&  ad  inftar  legatoru  capia- 
tur.U.D.de  publician.l.illud.^.D.de  mort.cauf.dona.  Nimiru  quia  aftio 
ex  ceftam.  competcns  pro  leeatis,camecfi  non  iic  bona-  fidei,camcn  a&ioml 
bonx  fidci  naturam  in  plcriiquc  imitatur.  l.in  minoi  um.$.  C.in  quib.cauf. 
rcfticin  mteg.non  eft  necef.  Atqum  oftendimus  in  fuperionbus  eas  mortis 
caufa  donationes  qu*  fiunt  per  ftipulationcm  non  eifecxearum  numero 
quibus  illud  poflit  conuenire  vt  dicanturcapi  ad  inftar  legacorum,quia  ne- 
quc  indigent  vlla  legis  poteftate  qua  indigent  cartera?  qua?  per  traditionem 
ita  fiuncvt  tamen  dommij  tranflatio  poft  moicemconieiatuccum  propuis 
viribus  fubiiftant ,  nihilqucprohibeatquominus  cx  eiufmodiftipulationc 
incipiat  exa&io  in  hcrcdcm.d.l. mortis.34-.de  mort.cauf.donat.  Ccflantc  j- 
gitui  ratione  illa  qua;  interprctum  erron  fola  colorem  darepoflec dicen- 
dum  eftcxftipulacione  interpolita  prodonationecaufa  moitis  compcten- 
tem  adioncm  ncque  efle  bona:  fidei ,  neque  cum  bonar  fidci  a&ionibus  c6- 
muncquicquam  habere.Namquodfequitur  in  d.l.  Seia,  bon*  autemfidetm- 
dscio  conilttuto^  quibuspociflimum  verbis  Accurfius  mouetur,  non  ad  vliam 
actioncm  pcrtinec  qua?  detur  cx  donationc  caufa  mortis,  fiuc  vindicatio  li- 
la  /it,  huea&ioex  ftipulacione,  quomodo  peflimc  idem  Accurf. interpreta- 
tur,fed  ad  hercditatispctitionem  vc  non  modo  cocra  Accutiitim,fed  eciam 
conciaCuiacium  in  eiufdcm  ioci  incerprctacione  lapfum  difputauimus, 
lib.14.  Coniect.  cap.18.  Et  ha?c  quidem  dixifle  fufficiac  de  a&ione  illa  qu* 
prodonationecaufamortiscompetit  ex  ftipulatione.Niii  quod  illudquo- 
que  monendum  elt  quod  iam  fupra  probauimus,  errare  gtauitcr  eofde  no- 
ftros  interprctes  incoquod  volum  iiipulationc  hanc  aniniodonandi  cau/a 
mortiscciam  in  teftamento  ficn  poflc  vc&aliumqucmlibec  contra&um, 
quod  vcrumque  nos  fiipra  loco  fuoabundcrcfutauimus  &oftendimusnc- 
que  ftjpulacionem,neque  donacionem  caufa  morcis,  ncquealium  vllu  con- 
tradum  in  teftamento  vciliccr  fieri  pofle.Ec  veioii  fieri  poflet  talis  ftipula- 
tio,vc  illi  volunc,eoquecafu  aclio  ex  ibpulatione  diccnda  eflet ,  non  ex  ce- 
ftamentoqua?  pjo  donacione  competcrec,  quacro  curmagis  veiinc  efledi- 
cendam  actionem  ex  teftamcnto  eam ,  quam  dant  ex  donatione  fadra  in 
teftamenco  pcr  padum  nudum  r»  Nam  quemadmodum  ciim  donatiopcr 
ftjpulacionem  facla  eft  nafcitur  a&io  cx  ftipulacione,  ita&  ciimnudapa- 
<£tio  interuenitjdatur  hodie  condi&io  exlegcd.l.iiquis  argencum.$.penult. 
Cur  ergo  ii  nuda  ijja  padio  in  ceftamenco  fada  fit  &  quidcm  vtiliccj,  vt  jj- 
dcm  voJunc,acl  loncm  cx  teftamcnco  dant potius  quam  codi&ionfc  ex  Jcge 
ta&a  vcr6  donaciouc  per  ftipulacjoncm  in  ceftamenco ,  danc  actionem  ex 
ftipulacione,  non  ex  ceftamenco  ?  An  non  cademprorfus ratioeft  conce- 
denda?  condi&ionis  ex  lcgc  cumdonatiocitra  ftipulationem  &  tradirion* 
&#aeftjqua;  conceded*  a&ioms  exftipulaiionc  cumftipulatio  intcmemt? 
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Et  e  contrario  an  non  eadcm  ratio  eft  concedend;c  adtionis  ex  teftamento 
vtroque  cafu,ii  in  vno  conccdittuPSedquod  tam  procerto  habentdandara 
nftiuncm  ex  teftamento  pro  donationequa?  iine  ftipulatione  fachfitloie 
in  tcitamcntoiiue  m  codicillis ,  quarationeaut  exquo  iuns  locoprobare 
pcffintiplanc  uoti  video  Namvt  taceam  quod  iarn  dixi  dorationem  liuc 
lnterviuos  iiuecaufa  moitis  nonpofle  ficri  mteftamento  neqtte  per  ftipu- 
lationem  neque  pertraditionem  ncque per pactum  nudum  necquadeniq; 
alia  ratione,ouomodo  fieri  obfecropoteft  vt  adtio  cxteftamentodeturpto 
donatione  fcnpta  in  codicillis  abintcftato  faftis.?iiquidem  &  ab  intcftato 
donationem  caufa  mottis  fieripciTe  certum  eftdummodo  teftamenti  ra- 
fttonem  habucnt  donator.l.tam  is  if.in  ptincip.  D.de-dorat.  Et  tamenex 
tcftamento  acltoncm  dari  pro  eo  quod  m  codicillis  lelidhim  eft,niii  &  ipU 
cx  teftamento  valcant,  omnino  abfutdum  eft  &  alicnum  a  rationc  iurisL 
vlt.C.decodic.vbi  a&ioex  teftamento opponituiaclioni  competentidefi- 
deic^mmiilb  jxliclo  in  codicillisab  inteitatofa£tis,qtiamuisnonignorem 
placercnoftrisvtpro  fideicommitTo  relicto  in  codicillisab  intellato,detur 
a&io ex teitamcnto  faltem vti  lis,Secundum Accurii j  fententiam in  [x  10 
vei  b.pcrfonalisC.commun.  delegat.  quodcerte  falfum  &  ndiculumeft. 
Rurfum  harcdiftindlio  noftrorum  fupponit  donationem  caufamortispof- 
fe  ficri  hodieetiamcitra  ftipulationem  vel  traditionem  &  pei  pa&umnu- 
dum,qui  alius  error  eft  in  pii-cedcntibus  quoque  a  nobis  confutatus ,  cunj 
oilendimus  Iuftinianiconititutionem  in  d.l.  hquisargentum§.penult 
mortis  caufa  donationes  nuilomodo  pertinere.Nec  proinde  verum  efle 
teft  quod  volunt  pro  donatione  caufa  mortisquc.  nne  traditione  \  ftipu 
ttone  fafta  iit  per  pac^um  nudum  competere  coudi&ionem  ex  Jege.Deniq; 
quod addunt  aliis  caiibus dan  actionem cx  tcftamcnto»in  eamque  rem ad- 
fetunt  l.i.C.de  donat.cauf mort.  Omnium  jmprobaliilimura  cft.  Nullura 
cnim  in  tota  ca  lege  verbum  eft  de  danda  donatario  a&ioneex  teitametOi 
nequc  veib  lex  pontt  factum  fuiile  in ea  fpccic  teftamentum  >  fed  tanttlm 
donatione  caufa  moitis  qua  contineretur  vt  altero  ex  donatariis  dcfun&o 
ad  alterum  portio  corum  qu^e  donabantur  pcrtincrct.  In  qua  ipecie  refcn- 
bit  lmperator  exiftentecondicione  per  mortem  altcrutiius  donatariorum 
ii  modo  mortis  caufa  donatio  peifeaa  iit,quod  flt  mfecuta  morte  donato- 
risante  reuocationcm,fideicommiiTtaclionem  fuperftiti  donatario  com- 
petere.Ctlm  itaque  de  fola  fideicommiilia&ione  lex  loquatur,curiic  intct 
ptctari  volumus  vt  iit  aftio  ex  teftamento  fiue  dirc&a,  iiue  vtilis/Quah'  ve- 
vonon  fufnciatperfecutiofideicommifli  exttaordinaria  ad  cofequendum 
fidcicommiffum,qua?  prxtcrc  ipfum  fideicommiflai  ium  habet  ludice ,  non 
pcdaneum  &c  datu  iudice  quomodo  habent  cartera?  qua?  propria:  funtaclio- 
nes,  VndeoV  perfecutio  dicitur  non  a&io  &  extraordinarij  non  ordinarij 
iuns  habcre  executione  in  l.pecunix  178.$  a&ionis  D.de  verb.iignif.  quo- 
niam  vt  alibi  explicauimus ,  non  cognofcebatprartor  ipfe nifi extra ordine 
cum ordniaiium  eifet  vt  iudices  daret  1.X.G  dcpedan.it^dicib.  Sed  cv  in  eo 
labittn  euidenter  Accuriius,quod  a&ionem  hanc  fideicomiifidari  putatex 
donationecaufa  mortis,hoc  ienfu  qnafidonatiocaufa  mortis  fideitomifli 
appellationecontineatur  cx  l.vlt.eod.tit.Notans  ob  hanc  caufam  fidetconh 
tnifu  Atlioncm  fcriptum  ene  pro  yuafi fiaeicommtfti quod  mortis  caui a  dona- 
ua  rideioommiilum  propr ic  non  ii t  fcd  hde lconun li fo  tcquipaictur.  Nam 
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imovcroloquicui  lex,&incelligcnda  eftdevero  fidcicommiflo  >  &  quod 
proprie  tale  iic^non  quod  iic  donacio  caufa  morcis.  Siquidem  adonacano 
cauia  morcisdouari  momscaufa  non  poteit ,  non  magis  quam  a  legacario 
legari,ac  fideicommifliim  rclinqui  poceltperinde  ac  legacario&fideicom»- 
millarioquolibecl.Sciaii.in  fin.Ddc  doterclegat.l.hdcicommiflum  78.de 
legac.i.Quijdni  vcro?cuni  ctiai  quocunq;  debicore  fideicommifiu  icbu- 
qui  pofTic  poft  rcfcKptu  Diui  Pij  de  quo  in  1.  ii  pecunja  77.cod.  &  in  1.  ciim 
quisdecedens  ^.^.paterdc  leg.^.Nam  cV:  donatarius  canfamorcisquoda- 
modo  debicor  ell  fui  donatoris  non  cancum  nacuralicer  ob  accepcum  ab  eo 
beneficiuui  l.fed  etli  legc  a^.confuiuic  D.de  pecic.heted.fcd  eciam  ciuilicer 
ob  id  quod  ncgociu  m  hoc  donacionis  gcnci  e  aliquod  cocrahacur  mcer  do- 
nacore'  &  donacariumcx  qua  paiccdonacor  fc  cogicac  &  donacionem  vulc 
iiuc  ad  fe  iiucadalium  rcuerci  l.Senacus  $f.§  i.D.dc  morc.cauf.don.exquo 
«tiam  fic  vcdonacorcxpaTiicenciacondidionemhabcac  concra  donatariu 
l.qui  moicis  ^o.cod.quam  vtiq;  haherc  nonpoflecii  donacarius  non  cflec  ei 
obiigacus.  Nihil  eigo  impedicquominus  donacarius  caufa  morcisfideico- 
miflograuaii  poUicineum  cafum  quo  ancealium  condonacarium  moria- 
tur,Nec  aliud quicquam requiricur  vc  hoc  hdeicomiflum  valear,ni/i  vt  cVfi- 
deicommiiTi  codicio  cxcicencoc  mortis  caufa  donacio  perfecta  iic,  moi  cuo 
donacoreineadcmvoluncace.In  quo  rurius  errac  Accuriius  ,qui  verbailla 
fitnorus  caufu  donam  perficiatur  iic  incerprecacur,aclt  dutaxat  ici  iptum  cflct 
fi  tnortis  caufa  donare  vo/mt.Deindc  aliter,acli  cflec  adie&um per/tspH/attone- 
Cume4  concrariodonationem  caufa  moicis,  quam  factam  eife  conftabat, 
perfe&am  incerprcuri  dcbucric,qua?  non  fuic  reuocaca.Si  enim  poneies  re 
uocata  ruifle  a donacoredonacione  caufa  morcis,dubicandu  non  eflec  quin 
fideicomiflum  quoq;  inccrciderec  quod  a  donacarioalioqui  prarftandu  fuif 
fec.  Icemq,iiahdeicomiiTi  voluncaccdonacorreceflTflcc  adepco  fideicom- 
miflo  eo  modo  quo  fideicomifla  carcera  adimuncur  iiue  exprcflb  iiue  cacito 
iudicio,falua  nihilominus  manecc  donacionc.  Ncc  lcuior  alius  eiufde  Ac- 
curiiierroreftSprobancis  ex  d  l.i.abfenci  pofle  fieri  donacione  caufa  morcis 
vt  fideicomiflum  vel  lcgacum,ideo  cancum  qu6d  in  omnib.donacioncs  fiiit 
fimileslecacis.Nonenimdonaciocaufa  morcisin  hac  ipecie  confercurin 
abfencc.iedfideicommiiTum ,  in  eoq,donation£caufa  morcisecjamhodie 
a  lcgacis  &  hdejc6mii7Is  differre  faccndumcft,quodfieri  no  poccft  nifi  pre,- 
fenti,manccq;incorrefta  l.incer  moitis  $8.D.eod.quj*  hoc  ipfum  apcrcc  di- 
cit.IIla  namq;  legacoiu  cV:  morc  is  caufa  donacionum  coparacio  61m  non  ht 
perpccua  fecffuas  habeat  excepCiones,quod  nec  Iuftinianus  ipie  difficecur 
in  §  1. Inftic.de  donat.in  nullo  camen  magis  fallic  quam  in  hoc  quod  Iega- 
tum  auc  fideicommilfumin  abfentemconfcrn  poceft,  adcoque  in  ignoran- 
tem  l.cum  pacer  77.$  furdo  de  leg.2.  donatioauc£  mortis  caula  non  poCeft 
vt  icripiimus  in  Error.5.  Decadis pr.ecedencis.  Acque  ica  Baldus  feniiflc  vi- 
detur  quiadd.l. i.notacdonacanum  non  debere id  quod iibi  douacum  cft 
pcterctanquam  donatum,fed tanquamdcbitum cx  vlcima  voluncace.  ln 
eo  tamcn  errans  quod  non  putat  pofle  quid  pcti  iimul  canquam  donatum 
caula  morcis  cc  canquam  ex  vlcima  voluncacc  cum  donacio  cauia  morci s  iir 
ipecics  vlcimc,  vo!utacis.F.c  quod  addit  Accurf  no  incereflecu  quo  deiuprc 
mis  quisloquatur,cx  l.nulcs  75»in  princ.&:  d.l.cum  pater  77.$.  donatioms 
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DECAD.  XLVT.  ERROR  I.  $99 
quaj  vel  tradidifTet»vei  ftipulanti  donatons  iuflu  promihiTct.Sic  enim  acci- 
piendum  eft  quod  de donatione  per epillolam  fa&a  fcriptum  eft  in  I.  ii  do- 
natio  j.Kfi  aliquid  ij.C.dedonat.vtconftat  ex  d.l.  abfcnti  &I.4.  D.  eod.I. 
i.inprincip.D.de  verb.obligat.  ltaque  dirTert  in  hochodie  donatiocaufa 
mortis a  donatione  intcr  viuos  a qua  oiim  non  differebat ,  propterea  quod 
indonatione  inter  viuos  ius  vctus  eftcorredtum ,  quod  non  fuit  corredhim 
mdonationecaufamortisquippeadquamvt  dixunus  nonpettinct  con- 
ftitutio  Iuftiniani.Poftremo  nequid  cx  omnibus  Accurfij  gloisis  ad  didt.l.r. 
inta&um  relinquamus.errat  etiam  Accurlius  in  eo  quod  refcriptum  Impe- 
ratoris  in  d.l.i.quod  dedonatione  caufamortis  expreflim  loquitur,  porri- 
gitad  donationem  interviuos  ha&enus»  inquit ,  vt  etiamii  inter  viuos  do- 
natum  iit  detur  a&io  ei  ad  quem  donator  voluit  rcm  donatam  poft  dona- 
tarij  mortcm  peruenire.Ex  l.quoties  j.C.de  donat.quar  fub  mod.Nam  quq 
inlpecic d.l.quoties aatUradtioei cui cx  voluntate  donatoris  reftituenda 
res fuit,non  eft  a&io  rideicommifli,ncc  alia  vlla perfonalis  fed  in  rcm  vti- 
lis,  nec  rurfiis  talisquarexratione  iuris  competat  fed  quam  exarquitatc 
Xmperatores  induxerunt  vt  eadcm  lex  ait>  De  cuius  tamen  fcntentia  &  in- 
terpretatione  vuienda  erunt,  qu.e  copioiius  lequcnti  Decade  diiTeremus. 
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ERROR  I. 
ra  moriu  inter  coniujrt/  f*8isj4n  vdeam. 


Vamvis  multa  in  pra?ccdentibus  Dccadibus  iam  attfgeri- 
mus  De  donationibus  inter  virum  &  vxorem  etia  quar  mor- 
tis  caufa  fa&ac  lint  prxfcrtim  vcr6  in  Error.  7.  &  8.  Decadis 
44.nondumtamen  fatisdiligenter  Icripfiffe  nobisvidemur 
acquantum  necede  eftadpragmaticorum  noftrorumck  in- 
terpretum  er  rores  qui  in  hoc  tra&atu  palfim  occurrunt,profiigandos.  Ille 
autem  vtprimus,ita  meo  iudicio  grauiflimus  occurnt,  a  quo  DidacumCo- 
uarT.diIigentiflimumaIioquin&  cruditiflimum  fcriptorem  video  tra&a- 
tionem  luam  De  mortiscauladonationibus  inchoailcin  pai  t.  3.  rubr.De 
teftam*nu.i.vbi  ait  Donationem  intcr  coniuges  moitiscaufa  fadrammt- 
ttime  valerc,atque  in  hoclin  ilem  cfle  donationi  interviuos  Ex  1.  mortii 
5 5- D.de  donat.int.  virum  &  vxor.&  exAccuriij  gIofsa,ab  omnibus>  in^nit 
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ille,adprobataad.l.2.inprincip.aliasl.i.§  Celfus?.  jn  verb.  legatumD.de 
dot.relegat.    Hancque  conclulionem  infert  cx  gencraliore  illa  propofi- 
tionequam  idem  ille  pra:mittit  numero  pnmo  cx  omnium  interptetum 
opinione  Donationem  caufa  mortis  quod  ad  eius  initium  &  ordina- 
tioneui  fpe&at  propius  accedere  ad  contraclum  quam  advltimam 
volutata,ita  vt  no  omnia  quc.  in  ageda  aut  coftitueda  vltima  volutate  cxi- 
guntur>inajft:udonationiscaufamortishntneceflaria  fed  eaquar  m  con- 
tra&ibus  incimdisrcquiruturinhoc  donationis  genete  adhibcri  oportcat 
Ac  quonia  videt  Fuciku  Ripaadl.i.de  leg.i.in  hoc  a  carteris  difsctire,non 
quodad  veritatem  concluiionis»  fcd  quod  ad  conuenientiam  iilationis» 
quaiihacetiamparte  donatiocaufa  mortis  iimilior  iit  vltimje  voluntaa 
quam  conua£tui>  cum  donatoris  morte  confirmetur  quomodo  legatum 
coHrmaretur  l.mortis  caufa  donatio  34  D.dc.rnort.cauCdon.  Rcplicat  Di- 
dacusfalh  Ripaquia,inquit,licetdonatipcaufa  mortis  intcr  non  coiuges 
facta  moite  coi-riimetur,  non  iic  tamen  confirroatur  quar  fada  eft  in- 
ter  coniuges  niii  traditio  praeceflerh ,  ex  1.  fed  interim  it.  D.  dc  donat. 
.inter  virum  &  vxor.  &  Baldo  m  1.  cxecutorem  numero.35  C.de  exccut. 
rei  iudic.Sicut,inquit,ca:tera'  etiam  donationesintcr  viuos coniugcs  fa&t 
traditioncmexiguntvt  morteconfirmentur  ex  l.Papimanus^.  D.de  do- 
nat.int.vir.&vxor.cVglof.inl.2.C.dedot.caut.non  numer.  Atqui  harctra- 
ditioin  legato  non  reqiuntur,Ergo,aitille,  aducrfus  Ripam  do&orum  o- 
piniorccipiendaeft.NonncgofafliRipam&  quotquot  funt ,  Ci  qui  funt, 
qui  cum  Didaco  dcfendant  donationem  caufk  mortis  intcr  coniuges  non 
valercfed  hoc  cotedo  DupliceDidaci  errore  efle,Vnu  huc  quod  putat  inu- 
tileeirchuiufmodidonationc,Alteru,quodvult  vfqueadeo  inutilem  efle, 
vtnecdonantis  morte  confirmetur  niii  prxccdente  traditione.  Addcrem 
teriiumqui  Ui  co  eft,quod  nec  inter  viuos,  coniugcs  factas  donationes 
,  alitervalercpatitui,quamiifp6b:luit  per  traditioncm.  Si  non  eflet  hic 
iam  a  nobis  iatis  fuperque  confutatus  in  Err.5.Decad.42  Atque  hic  tertius 
qtiidemeiror,nonDidaci  aut  interpretum  noftrorum  duntaxat  cft.fuit 
etiam  Papiniani  ob  idque  tolerabilior  &  excufabilior  carteris  omnibus 
totahac  noftraChiliaderefellendis.  Scd  priores  duo  vereorncfoli  Didaco 
fint  accepto  ferendr.etli  partim  refcrt  cuius  crrores  iint,  dummodo  crrores 
elIeconttet:maximc  cumDidaci  autoritas&  infcholis&  in  tribunalibus 
iam  tanta  iit^nec  immcrito  ii  is  cum  rcliquis  pragmaticis  conferatur» 
vt  ii  no  omniu  certe  plurimu  inftar  eifc  poiTit,Quo  magis  &  nobis  &  opti- 
nio  cuique  laboradii  eft  ne  fola  hominis  autontate  ipiius  errorcs  iiv- 
ualefcant  aptid  eos  faltem»  qui  pro  veris  habent  quarcumque  nullo- 
modo  vidcnt  vcl  audiunt  confutata.    Primum  eirorem  conuincit  ma- 
nifefte  Vlpianus  in  1.  licuni  vxori  o.§.vltim.  D.  dc  donat.  inter  virum  c\T 
vxorenv.vbi  att  difertis  verbis  Inter  virum  &  vxorem  mortis  cauia 
donationes  receptas  ellc,  Cuius  rei  ratio  ftatim  fubiicitur  ex  Caio 
in  l.fequenti quia  in  idtempus  cxcurrit  donationis«cuentus,quo  vir  & 
vxor  elfe  definunt.  Senfus  elt  nonalia  ratione  prohibitas  elVc  donatio- 
nes  mter  virum  &  vxotem,  quam  quod  iint  coniugcs  ,  quos  crcdibile 
c&tobmutuutnillumamorem  qui  ex  tam  arda  comundJonc  nafcitur 
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fpoliaturos  fc  bonis  fuis,li  jintereos  huiufmodi  donationes  permitteren- 
tur  l.i.  i.Sc    eodcm.  Hanc  ver6  rationcm  ceflare  in  donationibus  cau- 
fa  mortis  quiaconferuntur  ln  id  tempus  quo  vir  &  vxor  e(Te  deiinunt, 
in  tempus  fcilicet  mortis,  quo  matnmonium  diiloluitur.  Nlkil  crgo 
impcdire  quominus  etiam  mtcr  coniugcs  valeant,  mortis  caufa  do- 
jiationes  ,  quamuis  iilter  eos  nunquam  valcaut  iimplices  dofiationes 
qua*  inter  viuos  dicuntur ,  ii  modo  tales  iint  per  quas  fiat  locupletior 
lsqui  accipit,  cVpauperior  is  qutdonat  1.  iifponfus  {.  §.concefla46v  §. 
penultimo  cV:  vkimo  eodem.    Idquc  etiam  eit  quod  trattat  Marcianus 
jn  1.  vbi  ita  donatur  27.  D.  de  mortis  cauf.  donation.  ii  mortis  caufa 
ctonctur  ita  vt  nullo  cafu  reuocai  1  poffit  donatio ,  magis  donandi  cau- 
fam  efle  mortem  ,  quam  mortis  caufa  donationem  ,  &  ideo  perinde 
haberi  dcbere  atque  aliam  quamhbet  donationem  inter  viuos.Exquo  ita- 
tim  infert£*  uieo  tnter  vrros  &vxores  non  vakt.  Nimirum  quia  cenfe- 
tur  iure  donationis  inter  viuos ,  cum  ii  habenda  eflet  pro  donatione 
caufa  mortis  ,  vtique  vaierct.    Alioquin  eflet  inepta  &  ridicula  con- 
fecutio  &  lllatio  li  eiufmodi  donatio  valere  non  poflet  nec  ii  mortis 
caufa  fa&a  efle  proponeretur.    Eodem  pertinet  quod  Papinianus  ref- 
pondit  in  1.  fi  mortis  40.  eodem  titulo.  Si  mortis  caufa  inter  virum 
&c  vxorem  donatio  fafta  iit»  morte  fccuta  reducieamadid  tcmpusquo 
interpolita  fuiflet.    Non  alia  vtique  ratione  ,  quam  quod  ea  iit  na- 
tura  donationum  caufa  mortis,  non  etiam  donationum  inter  virum 
&  vxorem  etiamii  donatoris  iilentio  acmorte  fuerint  confirtnatx.  A- 
lioquin  quid  attinuiflet  tra&are  de  donatione  caufa  mortis  t  An  non 
fufhciebat  dicere  fi  inter  vsmm  W  vxorem  donatto  frfl*  Jit}    Sed  &  cer- 
tum  eil  donationcs  mter  virum  Si  vxorem  quantumuis  filcntio  & 
moite  confirmatas  nihilo  magis  tetrotrahi  ,  niii  fpeciali  voluntate 
fuerint  confirmatar  1.  donationes  quas  parentes  15.  C  de  donation.  in- 
ter  virum  Sc  vxorem  1.  ctirn  pater  77.  f.pater  filia?  DeJegata.  Quod 
crgo  retrotrahantur  fit  poteitate  illius  adiedlionis  qu6d  caufa  mortis 
faclac  fint  &confequenter  ex  eo  apparet  moitis  caufa  donationem  in- 
tei  coninges  valerc.   Si  cnim  non  valeret  quomodo  effeclrum  illumha- 
bere  poflct,  vt  donatio  ad  id  temptis  quo  facta  eflet  rctrotrahi  debe- 
rct?  Accedit  quod  lauolenus  fcnbit  inl.  ii  is  feruus  2c.D.  de  donat. 
lnter  virum  &  vxorem.  Si  is  icruus  qui  vxoti  mortis  caufa  donatus 
eft  priufquam  vir  deceflerit  ftipulatus  iit  ,  in  pendenti  efle  caufam 
obligationis  donec  vir  aut  moriatur  >  aut  mortisjfuipicione  propter 
cjuam  donauit  liberctur,  Quicquid  autem  eorum  inciderit,  quoddo- 
nationem  aut  pcrimat  aut  conhrmet,  id  quoquc  caufam  ftipulatfonis 
v4cl  confirmaturum  vel  refoluturum.  Cur  vero  harc  omnia  niil  otria  ha*c 
mortis  caufa  donatio  eft ,  eandcmque  naturam  retinens  cum  fadVcft  in- 
tcr  coniugcs,  quam  haherct  ii  intcr  aiios  quoflibet  fa&a  eiTet.  Adda-' 
mus  denique  /i  placet  Scaruolam  in  1.  fi  quod  mihi  56.  eodem.  ( nam 
in  re  tam  aperta  comprobanda  quam  &  Vlpianus  pro  certa  fuppo- 
mt  m  total.fed  mtenm  n.  eodem  fruftra  eflet  quarrere  plures  Jocos.) 
Si  cjuod  mihi  inquit  ille ,  moitis  caufa  donare  quis  veilet ,  ego  pure 
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vxori  donarc  vellcm  ,  non  valct  quod  vxori  iubco  dari,quia  illo  conualef- 
centc  condi<ftione  tcncor ,  mortuo  autem  co  nihilominus  paupcrior fum, 
quianonhabeoquodhabituruscflcm.  Ciu*  enim  ponit  Seasuota  purefa- 
exam  a  mc  donationcm  quam  negat  valerc  ?  Nifi  vt  ofrendataliudlerefpo- 
furum  fuiflc  fi  donatio  a  mc  non  pure  &  abfolute  >  fed  mortis  cauia  tacta 
fuiflet.  Nam  &  co  cafuccffaret  ratio  illa  qua  mouetur  Scaeuola  vtncgctva- 
icrc  donationem.  Et  vero  fi  valct  donatio  interconiugesetiaraquarfnt 
caufa  diuortij ,  dummodo  fub  ipfo  diuortij  tcmporc  non  ex  cogitatione 
quandoquc  futuri  diuortij  fiat.lfcd  interim.ii.§.vltimo.  &l.fcqucnti.D.de 
donatio.  intcr  virum  &  vxorcm.  (alioqui  cnim  idco  nonvalcret  qu64im- 
probi  diuortij  confilio  non  tantiim  caufam  fed  ctiam  prarmium  darcvi- 
deretur)itcm  illa  qua?  fit  in  cafum  exilij  &  dcportationis.  l.fed  fi  mors.i}.$. 
x.Mntcr  virum  43.eodcm.  quamuis  cafus  illi  ominofi  fint&abominabilcs, 
quanto  magis  debct  vaierc  facta  in  cafum,&  caufa  mortis  ,  qui  cafus  naturi- 
lis  eft  &  pra?uidehdus,raagis  quamabonrkiandus?  Scd&  donatio  quxnt 
manumifsionis  caufa  valet,I.quod  autem.y.tj.vlt.cod.I.  maritus  22-  Ccoi 
l.fiquando  109.  Dclcgat.  1.  quia  licct  qui  manunttttit  acquirat  (ibi  libcr- 
tum  non  idco  tamcn  fit  locuplctior ,  cum  acquifttio  libcrti  non  fitin  patri- 
monio ,  ncc  faciat  quemquam  Iocupictiorcm  %  immo  potius  pauperiorem 
fi  dominus  cratanteais  qui  manumittit.  I.  ncmo  prardo  cft  116.  $.  pnmo. 
De rcgul.  iur.  Quidni  crgo  valebit  mortis  cauiadonatio  facta  intcrcon- 
itiges &  coliata  in  id  tcmpus  quo  poffit  quidcm  fieri  locupletior  is  qai 
cipit,fcd  non  paupcrior  qui  donat.  Ncmo  fiquidcm  moricndo  fit  paupc- 
riorcumco  inftanti  fiatnullus.  NcqucfancDidacus  ipfc  hocnegarcpo- 
teft ,  qui  fupradi<5to  loco ,  numcro  quinto  ,  ad  fincm  fcribit  in  haec  vcroa, 
Porro  ante  arattoncm  Dmi  tJWarci  (Seucri  vt  puto  voluit,  certc  dcbnirdice- 
tQ)qua  obttmtit  donattonemtnter  conwges  morte  dorantis  prauia  tradimnt  e$t- 
Uum  for/iru  donatio  mortis  eaufa  tnter  coniugcs  valebai »  fuia  in  tempus  dyoltUt 
matmnonij  cvnfercbatur,  /.  fi  eum  vxori  in  hne,  &  ltfe<juentu  D.  de  donat.  utter 
vtmmcjr  vxoreiW.atquc  morte  donantis  cpnfirmabatur  nullareuocatione  fvp** 
nucnua  donantts  praniffa.  Quamquam  quid  iflc  fibi  velit  iisvcrbisrfwff 
orattoncm  Dtui  Marci  ego  non  intclligo.  Quafi  vcroaiiud  iushacpartc 
fucrit  antc  >  aiiud  polt  orationem  Seueri.  Quodvtiquc  ridiculum  eft. 
Curcrtimcrcdamusdonationcscaufamortis,  qua?  antc  illam  orationem 
valcbandntcrconiugespcrindcatque  incer  alias  quatlibct  perfonas,  ob 
idhodic  infirmiorcseflc  dcbccc,  quod  cadem  orationc  confirmatar  fint 
donationc*  acontugibusinterviuos  ra<ftequa:  antea  non  valebant?  Scd 
&  tn  co  male  loquitur  Didacus  qubd  aicantc  orationcm  illam  iu  ius 
fuhTc*,  vt  mortl*  caufa  donationcs  tnorte  donantis  confirmarentur. 
Nam  quaeabinitio  valctmortis  caufa  donatio  ,  ca  mortc  donantis  non 
confirmatui  ,  fcd  pcrficttur  l.non  vidctur,  trigcfimafecunda.  D.dc  mor- 
tis  caufa  donatio.  At  ncquc  potfitm  vidcre  vndc  tanticrroris  caufam 
vcl  potitis  occafioncm  Didacus  fumpfcrit.  Nam  quod  obiicit  cx  l 
niortisquinquagcfimatcrtia.  D.dcdonatio.  intcr  virum  &  vxorcm.  ad 
rcm  noltt^m  omntnq  non  pcrtinct.  Ibi  cnim  hoc  tantum  Paptnianu* 
fcribit ,  foccrum  fruftra -mortis  fua?  caufa  vcl  nurui  vcl  gcrjcro  donarc, 
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inquit »  an  pater  hliutn  vcl  filiam  exhcrcdaueric  quia  liceC  hoc  ca- 
fu  non  videatur  pacer  donade  nurui  fauore  fllii  quem  exheredauit 
aut  genero  fauore  hlix  quam  fimiliccr  exhcredauic  ,  fcmpcr  camcu 
verum  ci\  fatlam  donacioncm  ab  eo  qui  alcerum  ex  coniugibus 
habucric  in  poteitatc  ,  quod  fufficit  vc  donacio  impcdiatur  1.  teitia 
paragtapho  ab  vxoris.eodera.vbi  quod  habec  vulgata  le&io  ,  ab 
vxpns  nurufue  parcc  prohibitum  etTe  donari  viro  vel  gencro  ,  haud 
dubic  mendofum  cit  legendumque  patrt  non  parte  duabus  iJJis  li- 
ccris  vC  qua:  tranfpoiita:  erant  rcpoikis  in  fuum  locum.  Alioqui 
Ci  cum  Azone  &  Accurlio  ea  verba  vxqns  r.-nrufnc  lic  inceliigas  vc 
eadem  perfona  hc  &  vxor  6c  nurus  habico  reipe&u  ad  diuerfas 
perfonas  ,  pratter  id  quod  vix  bonum  vllum  ienfum  ailequcris,nu- 
quaca  fane  facies  quin  fcribi  pocids  debueric,  idque  tamen  inepce 
vxoris  nnrufque  potnis  quam  quomodo  icriptum  cft  vxeris  nmufne, 
Sed  dicat  aliquis  ii  donatio  caufa  mortis  intcr  coniuges  facta  valec, 
quidni  etiam  valcbit  ea  qua:  fa&a  iic  a  pacre  alterucrius  coniugum 
caufa  morcis  fiue?    Hoc  cnim  cil  quod  vidctur  Didacum  deccpifle 
exiilimantem  ii  donatio  caufa  mortis  a  foccro  fac"ta  nurui  non  valct, 
quod  habcac  maritum  in  poteitatc  multo  mimis  valituram  eam 
qua:  a  marito  ipfo  collata  eiTet  in  vxorem  .  Veiiim  debuit  ani- 
maduerterc  diflimilcs  cfle  hos  cafus  nec  obfcuram  diflimilitudinis 
rationem  quam  exprimit  Papinianus  ,  cum  ait  non  folui  nuptias 
gcneri  nurufuc  foccro  dcfun&o:    Hoc  nimirum  fenfu  ac/i  djceret 
incer  ipfos  quidcm  coniugcs  permiifas  ctTc  mortis  caufa  donatio- 
nes  quia  vt  diximus  conferentur  in  tempus  non  cquidem  diQbiuti 
quomodo  malc  idem  Didacus  loquitur  ,  fcd  diilbluendi  matrimonij 
ic  quo  iilc  vir  &  vxor  efle  deiinunt:    At  in  donationc,  quam  iiue 
mariti  iiue  vxoris  pater  fecerit  eam  rationem  locum  non  habcre 
ii  focer  ille  donaueric  caufa  mortis  fuar  quoniam  hac  donacio 
cum  pethciatur  morte  donatoris ,  perficitur  co  tempore  quo  nup- 
tix  adhuc  fubiiitunt  quippc  qua?  non  foceii  fcd  alterutrius  tanciim 
ex  coniugibus  morte  dillblui  poflint:    Ideoque  ratio  eadem  facic 
nc  talis  donatio  valeat  quam  focer  mortis  iua:  caufa  fccerit,  qux 
impedirct  ne  vakrc  poilet  ifia  quam  jdem  focer  intcr  vjuos  feciilet.Nepe 
quod  ea  qua:  fit  a  paire  habente  maritum  vel  manti  vxorem  m 
poteitatc  ,  pcrir.dc  nabenda  iit  acii  a  maiito  ipfo  vel  ab  vxore 
fa&a  eilec.    Porrb  qux  ab  ipfo  coniuge  facca  eflcc  inter  viuos 
id  eil  ita  vc  non  eiiec  coilata  in  tempus  moitis  donantis  ea  hne 
dubio  non  valeret ,  obltante  matiimonio.    Ergo  nec  valerc  dcbec 
ea  ,  quam  focer  fecerit  caufa  mortis  fua:  ,  non  magis  quam  ii 
donadcc  intcr  viuos  fub  aiiqua  condicione  qua?  &  durantious  ad- 
huc  nuptiis  contigilfet  ,  iitie  viuo  iiue  mortuo  iam  donatore.Quid 
cnim  rcfert  an  per  donatoris  mortcm  exiftat  condicio  donationi$» 
an  aliccr  ,  u*  modo  peifeuerenc  nuptia:  ex  quibus  pendet  ratio  tota 
impedienda:  donationis?     Aliud  jgitur  ent  ii  ponas  focerum  do- 
nalte  gencro  vcl  nurui  caufa  morris  vel  filii  iui  vel  hli.r.  Hoc 
ci\jjji  cafu  quandiu  conftat  inatrimonium  donatio  pcndet  ac  reuo- 
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cabilis  eft,  canquam  qu.r  nondum  perfe&a  fic,  vtpote  quac  fit  per- 
ficienda  morte  illius  cuius  morcis  caufa  donatum  fuic.     Quo  au- 
tem  inftanci  pcrficitur  &.  fic  irreuocabilis  ,  id  ell  cum  filius  moritttr, 
vel  filia,  macnmonium  quoquc  diffoluicur ,  &itafinicurrarioquar  dona- 
tioncm  impediebac  ne  interim  valere  poflec.    Denique  bora  eft  hoc 
cafu  comparatio  doracionis  quam   vnus  ex  coniugibus  mortis  fua: 
caufa  fecenc  ,  &  illius  quam    paccr^  vnius  ex  coniugibus  fecerit 
caufa  morcis  non  fuar  fed  coniugis.    Ec  qucmadmodum  in  Deca- 
dibus  prarccdencibtis  diximus  ,  <i  pacer  donec  a!icui    caufa  morris 
filii  fui  »  non  p;nle  reuocari  donar.ionem  illam  nifi  quandiu  niios 
viuic  >  proptetea  quod  non  patris  fed  filii  morte  perncmtur  ,  idco- 
quc  mortuo  ante  patrcm  hlio  non  pofTe   talem   donatfonem  dici 
vltimam  voluntatcm  ncque  patris  ,  qui  fe  viuo  eam  iti  e?iocabiJen 
fa&am  vidcc  ,  neque  ftlii  cuius  non  firit  eam  reuocare    fed  patris 
ex  1.  nec  fracris.  certia  Codice  de  donacione  caufa  mortis  1.  quar- 
ca  D.    de  manumifl.   vmdict.   Ita  ciim  pater  marici  donat  nunu,vei 
pacer  vxoris  genero  caufa*  nforcis  fux  proprire  non  ad    ahud  pro- 
defle  poceft  fachnn  effe  mencioncm  morcis  ,  quam  vt  in  donacons 
poccitate  effct  quamdiu  viuic  donacioncm  reuocatc  fj   ea  valcrrt. 
Oeccruin  co  mbnence  adeo  petricicur  donacio  vc  quod  ad  conm- 
ges  ipfos  accinec  non  alio  iure  cenferi  poflic  qnam  donacionis  in- 
cet  viuos  ciim  ncque  a  pacre  ipfo   reuocari  poilic   qui    iam  de- 
ceflic  >  ncquc  a  coniuge  qui  ip(e  non  donatuc  ,  cV  qui  tamen  eo 
adhuc  tcmpore  in  matnmomo  repeiitur.    Ergo  donationem  hanc 
jllud  bonam  facere  non  poteft  ,  quod  fa&a  lit  caufa  mortis  foceti 
qui  donauic  ,  quippc  quam  non  ipfius  fbceri  vita  fcd   filii  GUtuc 
macrimonium  quod  adhuc  durac  impcdicbac  ne  incer  vinos  valere 
poflec.    Planc  ii  poneres  defun&um  hunc  donacorcm  poft  filium 
vel  hliam  fuperiitte  alcero   coniuge  cui   donauerat  ,  ncc  mutata 
voluncace,  non  'pucarem  dubitandnm  quin  donacio  valcret  ,  quippe 
qu«  perficerctur  eo  temporc  ,  quo  iam  nulla  fubeflcc   caufa  etus 
impediendar ,  morte  fulicet  donatoris  ,  cV  matrimonio  Blii  vel  fV 
lix  iam  foiuto.    Nam  &  li  poncres  fbcerum  non  moicis  fu.r  cio- 
fa  ,  fed  dtuorrit  donafTe  genero  vel  nuruf  hoc  eft  in  eum  cafum  cjuo 
tnacrimonium  ftlii  vel  tiliae  per  diudrcium  folucrctur  ,  valcrec  donaco 
dummodo  fub  ipfo  diuorcii  cempore  non  fucuri  quandocumcjiTe  d*uor- 
tri  cogicatione  facTa  elfet  ( fic  enim  Papiniannm  intelligo  in  d.l.  mor- 
cis  ar^.d  1.  fed  intcrim  II.  §.rlc  &  l.feq  eodtif.)  Non  alia  racione  ,  cjuarri 
quia ceflareC  illo cafu ea racio,quaeinutilcm faccret  donacionem  fi  mot ir 
iiia»caufa  focer  donailet,  ac  deindc  viuo  adhuc  filio  hbaue  deccfuf- 
fec-.cum  eodem  temporc  Sc  donacioperficctetur,&  macrimomum  fol- 
ueretur.Idque  eftquod  Papinianus  eleganter  fuo  more  ,  fed  fubob  fcnrn> 
fubiicit  in  d.cl  l.mottis  Dmortij  Fpecies  >  eadem  ratione ,  dtuerfa  ejl  t>icicu; 
cnim  fien  eadem  tacione  eciam  quod  fic  in  concrarium  ob  td  fbluir. 
quod-ceflct  ca  tatio  ,   qux  ii   non  cctfarct  aliud   ius  induccre:, 
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Fadcmqt:e  ratio  e:t ,  qua*  diuerfum  quoquc  ius  iixlucit  111  diuerfis  cafibus 
cam  iuris  duteriitas  nor.  fomiturriifi  aceiTarte  rattone.    Ratio  illa  erat 
qu  u  faciebat  irirnlem  donatior.enicdm  mortis.fuar  caufa  focer  donaue- 
lr.t.quodmortuo  fnce^o  non  idcirco  miptir  fo'uerertui.  Atqui  ratio  tiia 
ccflatcum  dorauitfocci  cat;fad;uort'j ,  ouia  diuojtio  irattimonium  fol- 
u:tur.   Eademeigoratic  qua-prioicmdoratiorcm  faciehat  inutilem,fa- 
CTcrvtilem  pofienoretn     Rui  fuseadcMn  ratio  eft  dice::da?  va]ida?dona- 
tionis  c]trrtadal:tir  cafummrrt  s  rijjvel  flliaa  focero  ,  qua:&  dor.a- 
rionis  fatl.v  in  cuf  mdmoitj  quia  non  minus  filij  vel  filia-  tnotte  quam  ■ 
dmortio  folijitur  matrimoniutn.    Ergo  pcnrde  valere  debet  hxc  atcjue 
jJIa  donatro,  quomodo  accipi  ucbet  qued  Paulus  fcrir  it  tn  1.  ll  eum  vige- 
/ima  fexta $  pi ;mo ,  D-  dodor  atiore  n.ter  viium  ck  vxorem  tn lllis  veibi* 
**gc fccercenero mnrtis vel  d.'Uorttj  laufa  dovabtt.  Mortis  fcilicct  filij  rton  iux 
vt  Vlpianus  ait  ir  i  mortis  caufii  rilij  vndec.ma  D.  de  troitiscaufadona-' 
rionc-  Et  tamcr  ii  focerdotcm  nurui  relegaflct,  non  qtu  d  lusadionisde 
doteveHet  rc*ega:  e  (hoc  enim  fien  non  poilet  maneiue  adhuc  nupta  mu-  1 
ircrc)fcd  quod  cioi^lcm  pecuniam  reciperc  eam  vellet,  vtile  efiet  legatum 
cjnemadmedum  idem  Vlpianu^exCeifo  fcribit  in  I.  pnma$.  Celfusalias 
l.Tecundain  prir.cipio  dedor.  iclcgat.  DirTertigitur  hac  inrc  legaUim  a 
donationc  caufa  mortis  vt  ber.e  Accur^us  ad  eum  locum  annotauit: 
EtdHicriitatistatio  mimtseuidens  quam  Atcurhus  non  attulit ,  illaeft, 
qira  licet  qtrardiu  doiutor  viuit  doratio  caufa  mortis  non  minusfit  reuc- 
CAbilis  quam  leCatum  ,  eo  vcro  mortuo  non  muius  inetiocabile  iit  lega- 
ttirh  cruam  mortis  caufa  donatio ,  tamcn  legatnm  femper  remanct  vltima 
ve^urtaspatrfs,nec  vhqtiam  degencrat  in  donationem  intervuios  quarab  r  - 
ipfo ifilio filiavcconiiigc  fae3aeu,*e  videatur.   At  mortis  caufa  donatio  a 
/ocero  facfa  non  caufa  mortis  filij  vcl  rilia* ,  led  moitis  fua*  poftea  mortuo 
donatore  fuperftitefilio  vel  filia  ,  cV:  durarte  adliuc  mattiinonio,  degc- 
retat  in.  donationeminter  vitios  quam  ipiefilius  vcl  filta  feciflc  intelii- 
gittirciimpater  fecit,:  mcuws  ille  illave  fuit  poteftate.   Nec  tantumfi 
mius  ipfeinftitutusfiieritvel  fifia  ( quo  cafu  apertius  eft  videri  donatuiri' 
5  conitT^c  quod  ipfitts pater  donauit ,  quodque  ille  nunc  habituius  erfet  il 
cfonatciin  non ftnflet  arg.  di<fl.I.fi  quod  mihi.quincjuagelima  fexta  De  do- 
rationc  intcr  virum  &  vxorem)  fed  etiam  ii  exheredatus  ,  vt  Eapinianus 
fcrihtt  fn  6;£\. ! .  mortis»  qtiia  non  facit  exhercdatio ,  quin  fcmper  venim 
ht  doriatam  ftnfle  apatre  rCrn  qua?  iam  tum  crat  filij  ptoptci  conmn- 
ctitititny  iilam  domjnij,  quanr mterpatrem &  fihum  inducit  iuspatriar 
•>^rcnany&  vt  vocart  faitatis  I.  in  iTiis.vndecinva  D.  de  libetis  &  pofthu-> 
ths,:  nccproinde  quin  ab  tpfo  filio  filiavc  quodammodo  facla  videatutt 
foiiat ;  1  in  cafum  mordspatns.  Quod  no  fimiJiter  dici  poteil  m  legato  per 
>^rtTetii  faclo,  qiiKicAm  iit  vlttmapatris  voluntasnumquam  poteit  vidcri» 
at£ja  psr  alium  quam  per  patrem  ipfum  quoniam  nec  poflet.  cumquecon-. 
cracur  in  id  tempus  quopater  erit  mortuus  &  confequenter  quo  hliusent 


iftitutus  vel exhetedatus,  (nam  ii eiTct prateiitus neq, teilamentum  valc- 
ec,^^!^3**1"1)  '*ue  infticutus  re]>ciiatur ,  non  poteitrecufare  cjuominus 
-gaca  omnia  praftare  dcbeat, iiuc  cxhcrcdatus  camo  mintis  d:ci  potcil 
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alicnatam  crtc  pcr  lcgatum  rcm  qux  fucrit  ipfius,  cum  pcr  cxhcrcdationcm 
fummotus  fit  &  cxclufusabonispatcrnis.  Jtaquequamuis  mortuo  patre 
durctadhucmatrimonium,catamcnrcs  non  potcft  inutile  facerc  lcganim: 
quomodo  faccret  inutilcm  mortis  caufa  donationcm^aua?  fcilicct  propriis 
viribusfubfiftit,nccrcquiritvtfa^umfittcfta:iicn'tum,I.  tam  is,  vigchma- 
quinta.D.dc  mortis  caufa  donationc.  idcoquc  ncc  curat  an  tilius  inllitutus 
iit,an  exhercdatus,an  prarteritus,Nifi  quod  rcfcillbper  inofficiofi  querciara 
teliamento ,  fi  filius  immcrcntcr  cxhcr cdatum  fc  probaret  ,  infirmarctur 
quoquc  mortiscaufadonatio,qua>extcftamcnto  aliquando  valuiiTet  ,  vt 
probauimus  Dccadc  prxccdente  cx  l.ctiam.vndccima.  D.dc  inofiiciofote* 
ltamento.&  I.fcd  fub  condicionc.decimao&aua.$.primo.D.de  harred.infU. 
Dcniquelegatumrelinquiturab  hcredc,  qui  fifiliuscft  pcrindc  atquealius 
cxtraneus  quiiibct  cx  tcitamcnto  cbligatur :  Si  vcro  filius  exhercdatus  cft, 
nonpotcft  ipfius  pcrfona  inutilcm  iaccre  donattoncm  ,  cum  cxhcrcdau 
ratio  nulla  hthabcndaquod  ad  hercditatcm,  &  ca  qua?  delibantur  cx  here- 
ditate,cuiufmodi  funt  lcgata.Ucgatum  eft  dclibauo,ccntcilinadccimafexu, 
de  legatis  primo.  At  donatio  caiua  mortis  non  rclinquitur  ab  hcredc, 
cumhateamentc  vtdonatorishcres  ncquc  honorctur,  ncquc  oncretur, 
Ncc  eft  dclibatio  hcrcditatis,fcd  patrimonij  donatoris  viucntis,  ctlm  viuo 
donatore,idcft,eoinftanti  quoipfe  moritur ,  perficiatur,  licct  indigeat 
potcftatc  legis  pcrindc  ac  lcgatum  ,  vt  dominij  tranflatio  ficri  pofTit 
quotics  fuit  coilata  poft  mortcm.    Igitur  quantumuis   cxhercdatus  fit 
hltus  vel  fi^a  cuius  patcr  donauit  cauia  mottis  ,  non  potcft  vaicrc  do- 
natio  (i  moriatur  donator  eo  tempore  quo  adhuc  duratmatrimonium, 
quia  pcr  cam  donationem  dclibatur  patrimouium  co  tcmporc  quo  fi- 
hj  quoque  patrimonium  cflc  vidctur  iicut  &  patris  ,  proptcr  iui  po- 
tcftatis,  vt  dixi,  &  fuitatis.    Probatquc  is  iocus  optimc  quod  a  nobvs 
pluribus  difputatumcft  libro  decimo  Coniccturarum  ,  capite  vlurno, 
ius  fuitatis  non  pcrimi  per  cxheredationcfn  ,  quippe  qua?  non  incipit 
vires  habere  nih  poft  mortem  tcftatoris  ,  &  adita  dc.num  ipfius  hc- 
reditatc.  Hrccum  ita  fint',  non  vidco  qua  frontc  Didacus  erroris  fui 
tatn  improbabilis  autores  laudct  Papinianum  in  di£a  1.  mortis  ,  3c  Ac- 
curfium  in  dicia  l.fccunda,Dc  dotis  rclcgatione.  ctim  ncutrius  ea  inens 
fit ,  vt  negent  valere  donationes  intcr  virura  &  vxorem  mortis  caufa 
factas  ,  fed  tantum  vt  ncgent  cam  vajcre  quam  foccr  mortis  fua?  caufa 
nurui  vel  genero  fecerit  ,  Cuius  certe  alia  longequc  diuerfa  ratio  cft, 
vt  ex  iis  quar  toto  hoc  capitc  diximus  ,  conftarc  arbitramur.  Alius 
ciufdem  Didaci  error  fupcrerat  rciutandus ,  quo  illc  contcndic  mor- 
us  caufa  donationcs  tactas  intcr  coniuges  vfque  adeo  non  valcrc  \t 
ncc  donatoris  morte  confirmcntur  ,  nifi  traditio  prarccifcrit.    Scd  quu 
lorigiores  iam  fuimus ,  de  co  commodius  fcqucnti  capitc  diiputatu, 
iniutuetur. 
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De  tifdem  donationtbta  cattfamort;'*  inter  contuaet  fa&U  an  exigant 
eradutonem  vt  valcant%vel vt  morte  confirmentur. 

r^M^  !'•  •■•m  v  •  . -,    iecJtaood  moctts can& donationes 

<]Ui$  intci  conwgcs  non  putuc  vaicrcnec  tnoite  donantis  aliter 
S^^fS  co,1^rmai1  P*tfrw »  T^f"  h  facfcr  fuerint  per  traditionem.Hic 
^^^^3qiioqiic  a  nobis  rcfellcndus  eft ,  licct  fupcruacua  futuralit  dif- 
pticatio  apud  cos ,  quibusiam  petiuafum  erit  ex  iis  quarproxime  tra&aui- 
rous  huiufnv>di  donationes  valere,  cum  cetti  iuris  fitdonationes  liue  inter 
viuosfa&ar  Jint,liue  tnortis  caufa,fi  ab  initio  valueruntmulia  confirmatio- 
ne  mdigere.  Sedii  qui  erunt  qui  adhuc  contra  nos  fentiant,  &  cum  Dida- 
co  defendant  donationes  iftas  non  vaiere,faciamus  faltem  ne  in  hunc  quo- 
que fecundum  errorcm  impingant,neve  dubltent  quin  omnimodo  &  indi- 
Am&c  confirmentur  mortc  ftue  pct  tradittonem  fadtr  fint,fiucper  ftipula- 
tioncm.  Non  habuit  Didacus,  vir  alioqui  diligcnsin  tcxtibus  &  Docton* 
bus  conquircndis  &  cumulandis ,  quem  pro  fe  obiicerct  prarter  Vlpianura 
in  l.fcd  mtenm.n.in  princip.  D.  de  donat.  int.  vir.  &  vxor.  &  Daldum  in  h 
executotem.num  u*  C  de cxecut.rei  iudic  Magnos  fanc*  viros,&  quorum 
autoritas  portet  fufficerei  Vlpiani  quidem  apud  prudentes  ipfosi  Baldi 
vcro  apud  d  octores  noftios ,  li  ad  rem  de  qtia  agimus  pertineiet.  A  t  ii- 
ue  hunc  iiue  illuro  con/idercs  facile  videas  nihil  minus  eos  egifle  quam 
vr  de  eo  cogitarent ,  quod  Didacus  vult  ab  iis  dicium  ciTe.   Nam  Vipia- 
nus  indict.  1  fedintcrim  cuinsimtiumconinngendum  eftcum  finc  legis 
ii  eum.  <?.  qua?  fumptaeft  cx  eodcmVlpiani  libro  trigefimo  fecundo  ad 
Sabinura  hoc  tantum  ait  Donaticncs  mtcr  virum  &  vxoremmortiscau- 
fa  fa&as  reccptas  quidemetle ,  id  eft,  moribus  popul;  Romani  non  im-> 
ptobatas  quomodo  improbatar  funt  ea?  quar  fiunt  intci  viuos  (  nulla  e- 
nim  hac  de  re  iuris  conftitutio  aut  ratio  eft  qux  vel  pro  donationibus 
caufa  mortis  vel  contra  donationcs  inter  viuos  afterri  pofltt.  1.  s.  &  t>  eod. 
titul.)  fcd  tamen  interim  res  non  ftatim  ficri  eius  cui  donata?  funti  at  tunc 
demum  ctimmors  fuerir  infecuta.  Exhisnimtrumverbis  infcrt  Didacus 
tra&are  Vlpianum  de  donatione  facta  per  traditionem ,    Illa ,  vt puco ra- 
tione  lic£t  ipfe  non  exprimat ,  quod  cx  donatione  citra  traditioncm  fa- 
<£fca  dominium  transferri  nullo  modo  poffet ,  ciim  non  transferatur  per 
/tipulationem^multo  minus  per  padtum  ntidum.  I.  trsdttionibus.  10. C. 
de  pact.  qui  tamcn  omnes  modi  iunt  incunda?  donationis  fecundtimin- 
terpretcs.   Neque  mala  coniccutio  eft  ii  nihii  aliud  quarrcremus  mfi 
an  de  lis  donationibus  cflet  intelligcndus  Vlpiantis  i  qua?  per  traditio- 
nem  fadac  efient.   Sed  non  eft  i>ona  confecutio  fi  quis  dicat  cura  Di- 
daco  1  non  alias  igitur  donationcs  intcr  coniuges  atit  valere  aut  con- 
fjrmari  morte  tjuam  quarper  traditionem  facla»  iint  ,ob  id  foiumquod 
ylpianus  de  iis  locutus  iit  cum  tra&aret  dc  donationibus  cx  quibus 
dominium  transferretur.    Quid  enim  vctat  donationem  caufa  mortis 
tale»  fa&ara  euc  ex  qua  noluerit  donator  dominiura  transfcrrc,  &  qiue 
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tamcn  aut  ab  initio  valeat  ,  aut  morte  confirmetm  ?    Immb  verb  fic 
intcr  coniuges  ficri  necelfc  cft  donationcs  caufa  mottis  vt  ab  initjo 
vaieant,  &:  eo  modo  quo  faefca  ftint.  Nam  fi  id  agatur  vt  dominium  ilatim 
transferatur,eV  conftante  adhuc  matnmonio ,  non  valcbit  donatio  falrem 
vteumeflcdum  habcatjquem^douatorvolint.fed  hactenus  tantdm  vt  fecu- 
tadcmum  mortecranslario  dominijfiat.  Id  enim  cftquod  Vlpianus  tra- 
CTat  m  dicl.  1.  fed  mterim  in  princip.  &  §  i.  decuius  ctiam  loci  fentcn- 
tia  fcripfimus  inError.7.  Decad.  44.  Refpiciens  nimirum  ad  eam  di- 
ftintftionem  donationum  caufamortis  quNd  aliar  fic  fiunt  vt  donatio  in 
ns  nuila  intcrueniat,  fcd  tantiim  itipulatio  ,  alix  iic  vt  traditto  mtet- 
ueniat  non  Itipulatio.  Et  hx  ruifus  vel  ita  vtitatim  dommium  transfo 
fatur,  vcl  itavt  dominij  ttanslatio  in  id  tempus  quod  poil  donatorismor- 
tem  crit,  conferatur.   Cxteium  non  dubitauit  Vlpianus  quin  ii  facta  ef- 
ietdonatio  intcr  coniuges  mortis  caufa,  iiue  pcr  itipulationem  ,  fnieper 
traditionem  itavt  domiriij  translatio  poil  mortem  coilata  fonet,caUa- 
tira  valeredcberct,  6c  quidem  co  ipfo  modo  quo  fatta  rif-t,  quanmis 
reuocabihtec  iicut  & alixquxlibet  inter  aliosmortis  cau  fa donationes. 
Necquod  fempet  iilc  requirit ,  vt  infecuta  lit  morsdonatoris,  facit  vteo 
miniis  valere  lilas  putauent  ,  aut  vt  mdigere  illas  crediderit  vt  morte 
confirmarcntur.  Nam  &  de  cxteris  donationibus  caufa  mortis  gcnerah- 
ter  id  proditum  elt  non  ahter  eas  perfc&as  videri  »  quam  ii  donaco- 
ris  mors  infequatur  1.  non  videtur  $2.  1.  Seia  42.  §.  vltim.  D.  de 
mortis  cauf.  donation.  Sed  aliud  eft  petfici  donationcm  ,  aliud  confir- 
mari.    Perftcitur  eatantum  qux  ab  initio  valuit  quidem ,  fcd  imperfe- 
6te  ac^euocabiliter  :  Conhtmatur  verb  ea  fola  qnxab  imtio  non  \  j- 
Juit  ,  cv  q"a*  non  tantum  eucntu  ahquo  indiget  vt  perho.ttur ,  fed 
ctiam  extrinfeco  auxilio  vt  incipiat  valere.    Ac  fane  quid  aLfuidtus, 
quam  donationes  ractas  inter  coniugc;  ctiam  intcr  viuos  qux  ab  ini- 
^o  prorfus  inutile^,  &  improbatx  funt  ,  morte  donatoris  conhrma- 
ri  ,  tametii  nulla  in  iis  traditio  intcrucncrit  ,  vt  a  nobis  probatum 
cft  in  Eiror.  5.  Dccad.  42.  ex  1.  cum  hic  ftatus  $2  $  &  geneialiter. 
&  1.  fequent.D.  de  donation.  intcrvirum  &vxorem.  donationcs  vcru 
inter  eoldem  factas  mortis  caufa  ,  quas  etiam  ab  mitio  valere  oiten- 
dimus  ne  quidem  donatoris  moste  confirmari  ,  ii  traditio  non  intcruc- 
neritA-'Auti  cdm  apud  omnes  conftet  diftiu&ionem  hanc  non  adhi- 
hcri  in  donationibus  caufa  mortis  intcr  cxteros  racfcis  ,  cur  eam  po- 
titis  adhiberi  voiumus  1:1  donationibus  inter  coniuges  factis  ,  cum 
in  id  tempus  conferantur,  quo  coniuees  efle  deiinunt  1.  quia  10.  eo- 
dem  tttul.   Quod  verb  Didacus  pro  fe  adfeit  Baldum  in  di&a  1.  cxe- 
cutorem,  numer.      mihi  videtur  oninino  alienum  a  propoiua  diipu- 
tatione.  Ibi  ennn  non  deillo  quxrit  aut  traclat  Baldus,  An  donatio- 
nes  caufa  moitis  inter  comuges  exigam  traditionem  vt  conrirmentur 
motte ,  quas  necputauit  egete  vllaconnrmatione,  ciim  nunquam  dubi- 
caucrit  qum  ipfo  uire  valei cnt.  Sed  hoc  taiutim  dicit ,  ii  mantus  dona- 
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tionemcaufa  mouis  ar.teadmiflutri  dcliftum  &  citia  fufpicioliempaiMi 
invxoretn  contuleiit,  dcmde  fuerit  deportatus,  confirmari  ca  depor * 
tionc  pcrinde  ac  moitc  manti  donationem  vt  nihil  itnis  in  ca  rc  donata 
pollit  hilus  libi  vmdicare,  quaimm  omn;a  manti  honn  pubhcata  &  ad 
hfcumdeuoiutaproponar.tur,  i\  modo  faftajit  donatiopcr  traditionem, 
njmirumquia  cimadcxcludcndum  rlfcurn  neccilauus  litcolorille  qua- 
li  resdonaia  non  lit  ampfuU  in  bonis  manti  ,  fcd  ini>oim  &  dominio  v- 
xoris,  qcam  cxmanti  culpa  inqutctari  &  d.imno  adhci  uonopottcat. 
J.  lccunda.  Cod.  nevxor  pro  ruarito.  domintum  autcm  ctjam  illocafu 
quoex  donatione  auc  aiio  contractu  tramfertur,   r.on  niii  per  uaditio- 
r.cm  tiamiciatur  dicT-a  1.  tradjuonibus  zc.  Cod.de  pacl.  apparct  non  m 
aius  donanoiubus  poilc  faucn  mulicii»  quam  qua;  facfce  imt  per  tradi* 
tionem :  Si  qiudcm  quandiu  tiadiuo  nuila  fac-ra  eic ,  ncgarj  non  potcil  quui 
ld  quod donatum  fuit  a  maiito  in  bonis  cv  domimo  fit  marici ,  ac  proin- 
decum  Catcris  mariti  bomsad  tifcum  dcbcac  peruenire.  Idqueprobant 
ctiam  vcrba  legis  Conitantinianar  qua?  hoc  primum  ius  mduxic  in  L 
resvxoris.  24.  Cod.  de  donation.  incer  virum  &  vxorem.  inpnmis  illis 
verbis  ,  resvxorts  eju*  vel  fuccefttone  ejttalibet  vel  tmpttone  vel  largmont 
vvri  m  eam  ante  reatum  ture  peruenerant.   Iure  namque  peruenille  ad  v* 
xorcm  dicitur  donatio  nonquidem  quarcauia  morcis  ractaeit,  namde 
donationibus  caufa  mortisea  iexnon  loquitur,  vt  iequcnti  capitcdice- 
mus,  fcd  qua?  mccr  viuos  fi  eo  modo  faCta  lic,  quo  hen  dcbcnc  dona- 
tiones,  c^ua:  vaient ,  id  ctt,  per  traditioncm  ,  quocies  id  agicur,  vtad 
«ionatanutn  rcs  donata  perueniat.  Cum  cnim  donatio  pcr  itipulatior 
nemrit»  Iicetarquc  valeat,  iiue  interviuos,  liue  mortis  caufa  ratta  iit, 
non  ideo  tamenresad  donatarium  pcruenic,  fed  penes  dojiantcmiemauct 
quoufquecxitipulationeexigatur.  >  tv 
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De  donattontbus  faBis  fme  mortts ,  fiue  deponattoms  cauft  t 
d  manto  ejut  fntrtt  deportatns  ad  t.  res  vxons 
.1  2  +.Cod.de  donai.tnt.vtrum  ^vxorem*         '        -  I 

ftji.fedft  morsi$  §.  r. 
D.eodem* 

*  -•„... 
Agis  mirum  illud  eft:  quod  interpretibus  omnibus  piacere 
video ,  donaciones  iiuc  mortis  cauia ,  iiue  inter  vitros  <?ol)a*- 
tx  iint  in  vxorem  quamuis  ance  crimen  admiflum ,  liue  morcei 
fiue  deporcatione  marici  contirmaii  in  praMtidicMm  -hYeS 
cui  roedio  cempore  ius  fuerit  qua?iitum  111  omnibus  oohi* 
marici  ,  cum  bona  illa  donaca  lemanferint  in  eo  numero  bono*- 
rum  matiti  quandiu  Vjxjc  &  in  ipiius  dorhihio,  nullum  aiit^m  vxo- 
ns   ius    iit   faicem    quantum    ad   dominium    niii   poll  mortem 

-   .  .  .:».,;.«.        41^.     ;         .  cj..  *+■  •       -  - 
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^iri  d-l.fed incerim u.D.  eo.Nam  quod  dicicur  creditores  omnes condem- 
naci  ante  hfcum  &antepa*nam  eiie  l.  Scacius  Florus  48  in  hn.D.de  iun 
fifc.l.vnjc.C.pa-n.nfcal.credic.piyf.lib.io.ad  hunc  ca-fum  non  pertinct 
quianeque  crcdirnxvere  eit  neque  credicoiibus  comparari  poceit  vxor 
in  quam  donacio  collaca  eit  quandiu  pro  arbicrio  &  ad  nucum  marici 
•Jor.atio  reuocabiliseitl.vnumexfamiliaoy.  delegac.  iSc  ruifum  incer 
iplbs  quoque  ciedjtores  non  eil  nouum  vc  hfcus  prcferatur  iis  eciam 
quipnuiescontraxerunciimodopignoriscaufam  ptxuenerit  l.ii  qui  mt- 
Kj  iS  D.de  lur.hfc.Deniquecumdonationesomnes  fat~tac  inter  virum  & 
vxorem  iiuejnter  viuosliue  morcis  caufa non niii  adinftar  vltima?  volun- 
taus  capi  vidcantur  l.indonacionibus  irC.adleg.falcid  LvlcC.de  donat. 
caufmorc.qui  autem  vel  fuppHcio  capitis  vel  pana  deportationis  affettus 
eft  non  poflic  decedere  cum  vlcima  voluncace  Leius  qui  8.$.i.  &  feqq.  cum 
l.fcq.l  qui  alacronibusi<.§.fin.D.qui  celUm.fac.  pofl.l.ii  quis  hho6.§  fcd 
&  iiquis fueiitD.de  miuft.rupc  facendum  eft  Conitantint  conititucionem 
md.l.res  vxor.  pugr.arc  cum  ratione  luris,  nouumque  ius  mducere  foio 
mulicrum fauore  fubni> urri.    Ec  confequencer  quod  in  eandcm  fcnten- 
tiam  quaii  ex  Vlpiano  fcriptum  legimus  111  1.  i cd  ii  mors  15.  paragrapho 
ptimo,Digeftiseodem.non  umeilc  Vlpianiquiproculdubio  contra  turis 
rationem  tam aperte  refponderc  nec  voUuilec,  nec  potu ilfec , quam Tnbo- 
niani  lefpiciencis  ad  fupiadidtam  Conilancim  legem  lacam  longo  cempo- 
re  poit  aetatem  VJpiani.    Quod  aCuiacio  iampridcm  ance  nos  obferua- 
tum  libro  cercio  obfcruacion.  capice  dccimo  a  nobis  cciam  in  Iurifpruden- 
tiar  noftrar  fcientia  pluribus  comprobacum  eit.  Vlpiani  namque  cempori- 
bus  vfque  adeo  erac  inucihs  Sc  irrica  donacio  >  quam  vir  in  vxorem 
/contuliilet  ii  capicis  auc  deporcauonis  pccnam  poitca  vir  paffus  efler, 
vc  eciamfi  concia  eum  neque  accufacio  infticuca  r.eque  condemnatio 
vila  fccuta  funTcc,  ii  camen  iphuspoft  raortem  damnata  mcmoria  pro- 
poneretur  fiue  quod  mortem  iibi  confciuiiTec ,  ilue  ex  qua  alia  caufa 
donacionem  reuocari  oporterec  quar  [morce  confiimata  fuide  videba- 
tur,vt  idem  Vlpianus  diferte  fcribic  in  lee.  cum  hic  ftacus    32.  pa- 
lagrapho  ii  maricus  vxori.  Digeftiseod.  vbi  addit  quAmuis  ea  «ju*  */tjs 
donttaeru  vafeantt/i  mn  mertu  tanfa  dotMHit.    Qutbus  veibis  non  tan- 
tum  illud  iignihcac  donationes  mter  viritm  &  vxorem  dcterioris  con- 
dicionis  eiTe  dcbete  quiim  ca*ceras  inccr  alios  factas  >  in  eo ,  quod  noji 
poftunc  conhrmari  morte  ac  tacita  voluntace  illius  qui  cxprcUam  vo- 
luntatem  hahetc  nullam  potelUScd  tllud  quoc]ueoftcndic  VlpianusjrnortiV 
cauia  donaciones  eciam  inter  alios  factas  ,  efle  m  hoc  dctenoris 
condicioms  quam  donaciones  incer  viuos.qucd  pon  poflunt  irrcuoca- 
bilitcr  perhci  morte  jllius  cuius  poit  mortc  mc  moria  danatur.quod  fi  ita  cit 
vt  eft,quanto  mmus  conhrmabuntur  auc  vt  melius  loquar»  peiricien- 
tur  morte  tlltus  donatotis  ,  qui  viuus  fuent  condemnarus  &  vel 
capitis  vcl  deporcacionis  Poena  aflFe&us?   Factlius  fiquidem  eit  vc 
jiopci iecU  donationis  peifccbo  impediacur  ,  cjuam  vc  iam  perfe&a 
rcuocctur.    Ac  turfum  li.  incer  ahos  quoque  non  valent  co  cafu 
mortis  caufa  donationcs  >  quae  camen  valcrcnc  ii  inter  viuos  fart  a?  eiTent, 
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quantominus  valebunc  mortis  caufa  factae  inter  coniugcs  intcr  quos  nec 
valeicnt  c*  qua»  ahfoiutc  acincerviuos  faCta»  eflent  ?  Neque  veroexiu- 
ristancumracione  ita  efleadmittcndum  cft  ,quodnuliam  habet  dubita- 
tionem »  fed  ctiam  poft  Conilantini  legcm  illam  dc  qua  tra&amus  in 
dicbl.res  vxoris.  Etu  einm  ea  conftitutionc  conecium  cftquod  Vlpia- 
nus fcnpferat  mdict.$ii maritus.de  ceuocar.dis  donauombus  mtcr  viuos 
coniugesfa&is  fecuta  etiam  poft  mortcm  condcmnatione  aduertus  me- 
moriam  manti,  non  polTum  tamen  mihi  perfuaderecone&uin  ctiam  il~ 
lud  fuifle  quod  de  donationibus  mortis  caufa  in  eur.dem  cafum  infir 
mandis  Vlpianus  fcripiit ,  quia  non  cft  veriiimile  Conftantinum  vfque 
ade6  mulicnbus  &  donationibus  in  eas  collatis  faucre  voluiffe  vt  alias 
donationes  morte  donatoris  confirmari  volucut  quamqua?  Ii  ititei  alios 
fadarcflent  valerent  citraconfirmationcm ,  ncmulieri  noccret  quod  v- 
xor  fuiflet  ,  vt  fcupiimus  iibro  feptimo  Comc&urarum  capitc  vitimo. 
Nam  alioquin  xque*  abfurdum  eiTet"  prodefle  mulieu,  quod  m  eam  colla- 
udonatio  non  ab  initio  valuiflet.  i£x  quo  relinquitur  tanto  apertius 
quod  volumus  fententiam  illamquarextat  mdict.  1.  fed  hmors$.  pnmo, 
non  folum  Vlpiano  adfcubi  nonpoflc  fed  neque  Conftantmo,  aut  alij 
qui  ad  Conftantini  lcgcm  nouam  icfpexerit,  fcd  ci  qui  plus  cuam  quam 
Conitantmus  fauere  muiieubus  voluerit ,  protracla  Conitaricmi  lcge  que 
de  limplicibus  cancum  donacionibus  incer  viuos  coniuges  factis  locuca 
fucrac  ad  morus  caufa  donacioncs  de  quibus  tamcn  Conftantinus  ne- 
quecogicauerat,  nequecogitaie  potucrac.  ls  vero  alius  nemo  efle  po- 
tuic  quamluilinianus  aut  Tribonianus  quem  vtrumque  plus  a-quo  vxo- 
iiurn  fuifle  totalixpro  mulicribuscontra  iuslatx  conftituuoncs  dcmon- 
ftrant.  Hoc  autcm  ncc  Cuiacius  ipfe  pcrctpifle  vidctur,  ncc  alij  qui  lo- 
cumiilum  VJpiani  explicantcxdict.i.res  vxons,  quaii  Conftantinus  quo- 
cjue  de  donationibus  cauia mottis  aliquid  vel  fanxent,  vel  fenfeut,  quod 
mihi  ccrtc  non  videtur.  Longcque  melius  iudicio  meo  Baldus ,  qui  tex- 
tumillumdicl.l.fed  ii  mors.vnicum  in  iureefle  fcubitex  quoprobau  pof- 
iicdonacionemcaufamortisa  mat  itovxou  fnctam  deportatione  pcnnde 
acmorteconfirmari.  Quod  ipfum  tamen  quamalienum  fitab  Vlpiani 
fenfu  non  meluis  aliunde  conftarc  poflit  quam  cx  eadcm  lege,  m  cuiu^ 
principio  tradlans  illededonationepcr  mantum  fa£a  vxori  cauA  diuor- 
tij  quam  infine  iegispr.ccedentis  valeie  dixtrat,  fcilicet  fifub  tempus  1- 
pfum  diuortij  fiat,  non  cogitationefutuu  quandocunque diuortij ,  aic,  do- 
nacionem  camcn  ica  faclam  non  vaiere  fi  mors  infccuta  ik  non  diuoi- 
tiaro,tam]iiam  qu*  fadta  iit  inalium  cafum ,  diuortij  nimircm  non  mor- 
tis.  Mox  fubncit  Trotnde  etfimortis  caufavxori  denanerit  &  deporfattonem 
patfw  fit  quibus  verbispaiam  cft  Vlpiamim ,  nonahud  hoccafu  rcfpon- 
derevoluifle  quam  quod  rcfponderat  in  puore  donacionem  non  valcie 
quippe  quxin  alium  cafum  fa&a  eflct  mpius  i.on  dcpoitacionis.  Sic 
onim  nos  intcrpretai  i  cogit  didio proinde  cx  fequcns  articulus  ft)  quo  paf- 
ilm  vtuntur  lurcconfuJci  vt  cafushmilesconiungant  non  vc  ad  difiimilcs 
tranieant.  Sed  cum  eam  fencentiam  Tribonianus  vtilitati  muJicrum 
contranam  efle  videret  captata  occaiione  vt  folct  ilie  ex  legc  Conilantini 
quar  iam  induxcrat  ius  nouum  quod  ad  donationes  mtei  virum  &  vxo* 


ioi2  AKT.  FABRI  DE  ERROR/  PR&GMAT. 
rem  DOtMiKtttKcaiiA  factas»  non  eftpadusincorruptum  locirm  mmerc 
fcd  Jub  Vipuni  tiomine  vc  audaciiisnobisilluderec ,  quod  Vlpianuspro 
certd  jure  tiadid.tac  donacinnem  hoccafu  non  vaiere,  iic  llie  irnmuta- 
uit  vt  primum  dubjat»  rem  facere  volueric  ,  propolita  quomodo  a> 
i:as  ijjiet  quicilionc  an  donatto  vuleft ,  vtdeamur.  Mox  fuo  ebammo- 
re  piiullpam  ad  nouam  &  parum  probabilcm  difyutationcm  inepte 

.  refpondeat ,  pr.rfitur  nefuo  quidprorfus-mnpettinerw;  Et  altas  p/*- 
Wtinquici  tn  cxfam  deportattonis  donastanem  faliam  valere  tfuemadm*- 
dum  m  caufam  diuvrtu.  Njmitum  vt.  ex  eo  mox  inrerac  donationem 
factam  m  cafum  .moitis  vcilem  eile  dcbete  fecuto  cafu  depottacio- 
ms  ;  quc  ilUcio  qtum  ma!a  iit,  p.rjecedens  Vlpiani  icntentia  de- 
vlaut.    roijet  emm  quis  eadem  raiiQCinatione  prohare  donationcm 

.factam  ih  cafmu  diuoitij  valere  fecuto  cafu  mortis  ,  qnod  tamen 
yjpjanus  negat;,4£c  nemo  non.negauerit.  Poftea  fubiicit  Tnbonia- 
nus  in  modum  fylicgjfmi  Cum  igttur  deportattone  minime  dtffoluatnr 
r/tammomttm  ,  or  *thtl  vtcuon  rnyheris  tncurrat  fagncice  qu.vio  Tribo- 

.maneam  phralim)  tmmanum  eft  dpnattonem  qu*  mortis  caufa  ab  mtttofa- 


latip.   Nam  liverum  ell  vt|ctt, 
ibkii,  tanto  minus  ratio  facit  vt  deportacionc  donatio  pcrinde  con- 
firmetur  ac  moite  conmmaietuu  Quomodo  euim  poteic  bona  efle 
CQmpaiatio  mottis  &  deportatiorus  cum  motte  foiuatur  matrimo- 
.jitumt  quod  deportatione  npn  diiTpluiutr?  Fateor  cafum  vnum  ali. 
.quandp,trahi  ad  alium  ( quamuu»  hoc  in  teltamentis  faciJius  quam  in 
contia&ibus  aut  quam  iu  donationibus  iiue  inter  viuos  iiue  mortis 
caufa  )  puia  cafum  mortis  ad  calum  feruitutis  auc  etiam  dcportatio- 
itiis,    Sed  hoc  in  iis  dcmum  in  quibus  cadem  vtriufque  calus  ratio 
Cv  potettas  citt  fecundum  ea  quaj  explicauimus  ad  §.  Sc  quid  n  tan- 
tum  1..  Gallus  vigenma  nona  De  libetis  cV:  pofthumis  libro  nono 
✓Coniccturarum  capite  tertio.  At  vt  dpnatio  vei  conuentio  alia  qtucli- 
bet  facta  incafum  mprtis  trahcnda  ijc  adcafum  dcportationis,  vthoc 
etiam  cafu  donatio  conrirmetur  ,  ea  ipfa  catip  impedic  qtwr  facit 
yt  vajcat  in  cafum  mortis  ,.  fcilicet  quia  qua?  rit  in  cafum  mortisex- 
jjuLiit  inid  tcmpusquo  vir  cc  vxor  etfe  delinunc  1.  quia  in  hoc  tem- 
pus  dccima.D.  de  donacione mcer  virum  &,  vxorem. quodin  cafu  depor> 
tationis  onj|nno  diuerfum  cft:    Soliquc  feruitutis  &  diuortii  caiiis 
iu.iitj  qui  motti  comparari  poflunt ,  cum  per  eos  pennde  ac  per  mor- 
#t£jji.  mauimoiuum  difioiuatur.    Qua  ratione  poilk  quis  non  abs  re 
aujratj.cur  yaleat  donatio  inter  coniuges  fa<5ta  in  caium  deporcacio- 
jiis ,  cum  m^idtempus  conreracur  quod  non  minus  inhabile  fucurum 
iic  quam  iljiud  eit  in  quo.tic  donatio  ,  quippe  quod  arqu^  cempus 
etit  cor.itahcis  luacrimomj :  £t  tamcu  tlubitandum  non  eit  il  Tribo- 
jiiano  credimus  »  quin  deporcacionjys  vc,j&  exiljj  permde  ac  mortts  &c 
ttiuorcij  caufa  donacio  Heri  poflic,  did*  1.  fed  li  mors     pnmo.  1; 
^jtcr  yjJ^im*  quaaVagciimatcrtia.  .  CftdcmrtkuJp.  .  Seii  teipoudcjidum 
•       >i  ril*Ji  1  S^iM  t   .«.y.Jinuu  *»»  Irn.p  i'X^P.i Ztd  *Ml>ii&'.*'  '^cft 
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clt  ab  co  iurc  quod  non  legcaliqua  fcripta  ,  fcd  moribus  tantiim  populi 
Romani  rcccptum  fucrat,racile  potuifte  &:  dcbuific  iifdcm  monbus  cxcip  i' 
cafum  hur.c  c\ilij  &  dcportationis,vc!  intuitu  f  l  >  mifcrationis,  q;;od  ulio- 
gui  fiiiflct  inhumanum  prohibcri  coniugCtn  mifcr.:bili  conirgi  donarcad 
lublcuandam  ipfiusfiuccgi-flatem ,  fu:e  mceftitiam  cx  ccnmgis  donantis 
cafucmanantem  ,  vt  hoc ialtcm  habcrct  vxor  triftitia:  fuij  folatium ,  tanto 
aquius  qranto  effct  illa  cV  bcnciicio  &  laudc  dignior,  qua?  mnriri  criam 
deportati  tortunam  cV  condicioncm  quamabiicercpotcr.it  (1  vcllcr ,  fiqui 
nuluifTct.I.priraa,C.  dcrcpud.  L  fed  ctli  quinta.  §.prnno.  D.  dc  bonis  danv 
natoium.  At  quamuis  valcat  donatio  intcr  conirgcs  facta  in  cafum  drpor- 
tationis ,  non  cft  tamcn  bona  confccutio  fi  quis  cx  co  infcrat  cum  Tribo-" 
niano,  donationem  igitur  factam  in  cafum  mortis  trahcndam  ad  cafum, 
deportationis  ,  quonian  illa  fcmpcr  fnbclt  ratio  qua?  protractinnem  hanc 
impcdiat.quod  verum  cft  donationem  in  alium  cafutn  fa:tam  cflc ,  &  qui- 
dcm  quod  mag'S  cft  o.nnino  dilTunilcm  huic  qui  contigit  ,  ita  vt  non 
tantum  iuris  ratio ,  fcd  etiam  voluntasdonatorisdehccrc  vidc.ttur.  Nccr 
enim  qui  donauit  in  cafum  mortis  fue  facile  crcdcndus ci\  c og'taftc  de 
cafu  deportationis  ,  ficut  ncc  dccalu  diuortij,  cum  (it  illc  plcrifq  'c  tarttO' 
abominabilior  ditiortio  quanto  nuferabilior  cV  durior  ctt  ciq-.idcpor- 
tatur.    Neqncrurfus  quicquam  caufeclr.  curcredcrc  dcbcamuscum  qui 
donauitincafummortisa;q  :c  facilc  donaturum  fijifle  in  cafurti  dcporta- 
tionis  .  ctiamfi  de  illo  cogitaffct  ,  fiquidcm  is  qui  donat  caufi  mcrtis» 
mauult  fc  habcrc  quam  donatarium.  I.  prima  5c  fccunda.  I.  Scnatus.trigefi- 
maquinta  $  primo.  D.  dc  mortis  caufa  donationc.  qui  vcro  donat  in  eaium 
dcportationismauultdona^arium  hubcrcquam  fcipfum  poft  dcportjtio-' 
nc  n  :  quod  tamen  diaicfle  cft  vt  quis  vclit  propter  fpcm  protabilcm 
quamh  bctdcportatus  q.uhbcfq  lanjiu  viuit,  forc  vt  antc mortem fuam 
reftituatur in  ciuitatcm.  1.  intcrcidit,quinqt'agelkranona.  dccondictionc 
&  dcmonftratione.    KuIIa  -ergo  ratio  e(t  protrahcndr  donationis, 
cju.t  ta&a  eft  in  cafum  mortis  ad  cafum  deporrationis.    E:  multo  rc-' 
c\iiis  Conftantinus  in  dictal.rcs  vxoris,  adtinem,  cxcoquod  dixerat  no.tr  • 
dilfolui  matrimonium  pcr  dcportationem  ,   infcrt,  Donationcfn  igitur: 
mancrc  in  pcndcnti  op  mere  in  tcmpus  vfqie  niortis  mnriti  qui  dona*-1 
irit ,  vt  fi  dcccdat  illc  incadem  voluntatcjcontirmeturcx  die  mortis  dona-; 
tio,fin  miruis,  infirmctur.    Quanquam ,  vt  iam  dixi ,  non  dc  mc^tis  caufa 
donationibus  Confta  ninus  quicq  am  cauit ,  fcd  dciis  tantum  qtrr 
mter   viuos  factr  Imt  ,  &  qua;  fi  inter  alios  quam  intcr  coniu--  * 
gcs  fadx  eiTcnt  ,  valcrent  vtiquc  ,  ^Cc-  vlla  confirmationc  iiidigcrcnr.' 
Scd  &  in  co  valdc  incautus  fuit  IVibonianus  ,  qu6d  Corlftantiniana?" 
Jegis  vcrba  fccutus  ,  quali  cum  ipfuitl  cafum  q  ic  n  Conftantinus  ,  ac' 
non  pcintus  diucrfum  tractarct  ,  vfus  eft  vcrbo  illo  finfirmtri  ,  non 
animaducrtens    vcrbum    hoc    non  conucnirc    donationibus  caufa 
morris  :    qux  <Kim  ab  initio    valeant  ,  confirmari    ncc  poflunt, 
ncc  debcnt ,   nc  quidem  per  mnrtcm  ,  fcd  mortc  tantum  perfi^j 
dicuntur,  quod  longe  aliud  eft ,  fcd  comicnirc  tantum  donationibus 
interviuos»  cjuac  c^unab  initio  non  vakant  mter  toniuges ,  nuincjiiaiii^ 
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polTunt  cfle  nifi  inutiies  >  fi  nou  ex  poftfa&o  confirmentur.  Nee  pat*., 
uus  erroris  iftius  efie&us  eft  >  cum  ex  eo  alius  fequacur  longc*  abCw*'^ 
dior.  Citm  enim  confirmaca  dicatur  Jiue  donacio  Jiuealiaquarlibet 
lunus>  ea  demum  qaxdeiinicpoflfe  rcuocari ,  (liquidem  nec  firma  cile  _ 
telt  quareftreuocabilis,  necconfirmata  ,  quaMiondumeft  fiima)Tn 
nianus  camcn  lianc  ipfam  donacioncm  a  mavicocaufa  mortis  factam» 
quam per  depottationem  non  minus  quam  per  moctem  confirmariau, 
vuk  pofle  rcuocaii  cciam  polt  dcportacioucm  *  Ji  maritus  qui  &  dona~ 
uit&  deporcacus  fuic,donacionem  reuocare  malic  >  quam  in  eadem  vo- 
luncace  pcrieueiare.  Sic  enim  fubiicic ,  itatamen  vt non adimatur licenttA 
marito  eam  reuocare  ,  <juia  &  mors  eirn  expeUanda  r/?,  vt  tunc  plemfiimam 
babeat firmttatem  cjuando  ab  bac  luce fiurit  fubrracim ,  jhe  reuerfm  ,  fine  ad- 
buc  m  patna  conflttutus.  Qu.-e  verba  liquisexaCtuts  pcrpenfa  non  l\atim 
nobifcum  dicac  efie  Triboniani  non  Vlpiani ,  vix  miiii  perfuadebtt  fe 
in  legendis  Vlpiani  cjcterorumqnc  prudentum  fcnpcis& Iuftiniani  con- 
Jtitucionibus  vcl  mediocriter  eile  verfatum.  An  non  vero  pugnat  eui- 
denterhxc  adie&io  cum  eoquod  jmmediace  prxcedit  donacionem,  hana 
tali  exilio  confirmari  tanfuam  fimortuo  maruo  rata  habebatur.  Nam  8c 
Jic  idem  Triboninaus  loquicur,  pro  eo  quod  dicere  voluit  &  debuit,?»*«j- 
admodum  mortuo  maritorata  haberetur.  Aut  quarnam  fubtilitas  iila  cft» 
confiimaridonacioncmjper  deporcacionem  ,  nec  camenpleniflimam  ha» 
berc  firmicacem  nili  per  morcem  ?  Sufhciebac  vt  Tribonianus  diceret 
hanc  donationem  deportatione  non  infirmari ,  nec  oportebac  vt  diccret 
confirmari.  Qux  non  infirmacur  poteft  tandem  pcrficidicec  quandiu  pcr- 
fe<5ta  non  cft  poific  cciam  reuocari,  Sed  qux  confirmata  femcl  eft  ea  reuo- 
cari  poftea  nunquam  poceft.  Sed  &  grauior alius  Triboniani  lapfus  ineo 
cft,quod  non  ammaducrCic  Conftantini  legtm  procrahi  non  pofle  ad  mot- 
tiscaufadonauones  fecucadeporcacione  confirmandas,  quiniiludetiam 
inducatur,  vtpoffic  maricus  donarevxori  morcis  caufaincafum  pubiica- 
cionisbonorum.  NamexConftantini  iegeapparet  eam  conftitutionem 
ad  iiiumcafum  pertinere  quobona  omnia  donacoris  pubiicaca  iint&ad 
fifcum  peruenermt,  quod  oftendunc  verba.illa  vitima  fifcono/lro  ad  ca/- 
dem  res  nulfam  in  pofierum  communionem  habituro.  Atqui  licet  verum  JiC 
poflc  donationcm  caufa  mortis  ficri  in  cafumexilij&  deporcacionis ,  id 
tamencdflum  clc  tunc  non  obtinerc  cumdonatoris  bona  adfiicum  pei> 
ueniunc,  tametii  fa&a  fit  donatio  eo  cemporc  quo  nuiia  fuberat  adhuc 
fufpicio  pccnar.  Hoc  fiquidem  commune  ius  eft  omnjum  mortis  cauia 
donattonum»  vt  remoueantur  tanquam  imperfedla*  quoties  donatorivi- 
uobonaper  pa-nam  auftcruncur,  ciim  tamencxtenrdonaciones  intervi- 
uoslinepcenx  fufpicione  fa&x  valeant  vticripcum  eftin  l.fi  aliqu  D. 
de  morciscaufa  donat.iunct.l.poft  contraclum  ly.D.  de  donacione.  Vt  plu- 
rimmn  autcm  dcportacio  comitem  habet  pubiicationcm  bonorum  velo- 
mnium  vel  pro  partejicet.non  fempei l.relcgatusi4.§.primo  &  vltimd>& 
l.j^quenci.  D.  dc  interd.  &  relcg.  Et  eo  demum  cafu  quo  bona  deportatf 
publicaunort  lint  ,deftndi  poccft  donacio  caufa  mortisincafum  exilij 
&  deporuupnis  faaa  nojictiamin  eum  cafum  quo  deporcacio  futura  iic 
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«umbonoiumamiflione  quia  id  fieri  non  poflet  non  foliim  fine  fuipiciq- 
nc  pcenar  fed  ncc  citra  fraudem  rifci,quo  caiu  neque  ii  donano  inter  viuos 
fadta  cflet  valere  tamcn  cxConftantini  lcgc  poflet.  Id  cnim  efle  vjdctur, 
quodConftantinusiignincare  voluit  primis  iIIjs  vcrbis  meam  ante  rea- 
tnm  mre  peruenerane.  Iwe  uiquam  ideft  ^ftnefraude  vt  &  fequentia  lfta  pro- 
bant  ft)  donano  maritalts  ante  tempHJ  crtmmis  ac  reatm  collata  m  vxorem. 
Efl  et  namque  abfurdum  confirrnatas  a  Conftantino  donationes  inter  vi- 
tum  6c  vxorcm  eo  cafuquo  inter  ahos  fa&r  vaiere  non  poflent :  Nec  almd 
cgi t  Conftantinus  niii  vti  ne  patcretur  deteriorem  eflc  condicionem  mu- 
lieris  cui  maritus  in  prapmium  pudicitix  donailet,  quam  carterorum  quo- 
wmhbct  donatariorum ,  at  non  etiam  vt  faceret  mcliorem.  lllud  etiam 
pcrpendo,  quod  Paulus  fcribit  in  1.  inter.  quadragefima  tertia  De  donatio- 
ne  lntcr  virum  &  vxorem.inter  viruro  &  vxorcm  exiJij  caufa  donationem 
fcripoffc.Aitext/ynontleportatwntiquiz  exiiium  multo  leuiuseft  depor- 
tatiooc»&  rcJegationera  potiusquam  deportationcm  iignificat,  relcgatio 
autcm  bonorum  publicationemnon  ujogatniri  cum  ipecialiter  ita  di- 
dum  eft  dicl  Lrelcgatus dccima  quarta $.primo Lrclegati  4. D.  de  pan.  In 
coque  proculdubio  aiius  Triboniani  Japius  fuit  quodPauh  de  exiliotan- 
tum  Jocuti  ientcntiam  protraxit  ad  dcportationem,  noixmimls  infelici 
imperjtia  quam  qua  Jcgcm  Conftantini  de  donationibus  inter  viuos 
locutam  protiaxit  ad  donationes  caufa  mortis.    Etli  enim  non  nego 
poflfe  valere  donationcm  mortis  caufa  fa&am  in  cafum  deportationis 
ii  deportato  bona  non  fucrint  adempta  ,  non  minus  quam  iifacta  ef- 
fct  in  caium  exiljj  ,  hoc  tamen  intetcft  an  de  ea  Joquamur  quae  fet* 
dajit  in  cafum  exiJij  ,  an  de  illa  qua:  in  cafum  dcportationis , 
quod  dcportationis  nomen  fua  vi  amiuionem  bonorum  includit  niii 
aiiud  in  fententia  expreflum  fit,  ,  exilij  verb  &  relcgationis  nomcu 
non  itcm,    Uaque  cum  dicimus  rieri  pofle  donationcm  caufa^raortis 
in  cafum  deportationis  fimplicitcr  ,  propoiitio  non  magis  vera  cflc 
poteft  quam  ii  diceicmus  poile  fieri  donationem  in  cafum  ademptio- 
nis  &  publication  js  omnium  bonorum.  At  cum  dicimus  poiTe  donatio- 
nemricn  m  cafumexiljji  proporitioiimplicitcr  vera  cft,quamuis  futuraiit 
falialia8dastaleefle  exiimm  cuictiam  adempuonis  bonorum  pccna  rit 
adiiinCla- 

ERROR  QVARTVS. 

« 

De  donatione  canfa  mortis  fatla  mter  conmges ,  & 
per  dotuuortm  poftea  depmatum 


•  u>  r- .  remcata, 

A  s  v  m  henc  tia&at  Baldus  in  1.  exccutoiem.  ntimero  15. 
Cdeexcflto.rciiudicat.Demaritoqui  timensnc  bona  fua 
flfcusinuadcret fcceratdonationemcaufa  mortis  vxorifu*. 
Ipriflima  emm  Baldi  vcrba  vfurpare  volumus.  Demum,  in- 
quit  iile ,  contingit  quodimaginatio .  facit  cafum  quia  po/I- 
efteftinbannoxnscVperfoDx.  Modo  qurritur  Vtrum  difta  VXorpoiJic 
deicrMkrefibidonataneveniantinfifcum,  an  vcr6  fifcuspoffit  cacapeic 
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.  mcttiscauiadonarioi-ctTi»  necadditt.^uod  Baldus,  fa&am  fuiiTe  a(>  eo 
qui  *am  cum  cogitaret  ibrcjvxbona  fua,  quandoquc  ad  tjfcum  penieniren,t. 
k  itiue  otiannm  verum  ciiecquod  i  HbonianUscontra  juris  rationem  m- 
duxic  \  c  eiufniodtfdonatio  qn.r  caufa  mortis  tactaellct  ♦  vaierct  in  cafum 
•  deportationis,  no  cflet  tamc  bona  confccutio  ytpftnnde  valere  de^erc^ui 
.  cafu  l*aJ.quoDii-Tnhonianu$de  ca  locutus  elt  qua:  ra&a  lit  line  (iifpicjotie 
pcenar.  Baidus  vcrb de  ea  qute  i  uipicionem  pccnar  habuci  lt  pro  car,  ia  n-.agi 
cjuaro  mortem.St  cnim4onatjonescaufa  mpttis  hoc  lpfoquod  mortis  cau- 
ia  fa&a;  funt  intirmantur  per  capitis  pcenam  fuperuenicntem  dcnaton  tum 
quoque  cum  nulja  pcena:  fufptcio  m  jis  facicndis  interuenjtd.$.  fi  maritus- 
lii  aiiquis.7-  D.demort.cauf.donae.  quanto  magis  dicendum  eU,non  yaii- 
.  tuiam  eam  qua?  cVsmortis  cauia  ta&a  ltt  &  propu*  fufpicionem  pceJ:c/H°c 
voio  dicere.  faciiius  cile  vt  Jrihoniano  concedamus  valerc  incaiumde- 
portauonisetiam  quarp  ubhcationcm  bpnbrumfociam  habeatjeam  dona- 
tionem  quae  mottutantum  caufa  iaCra  iit  ab  coqui  decafu  deportationis 
nihii  cogitauit,quam  vtiaigiamur  Baidoquod  jiie  vuitv\;leie  roortiscaula 
donationem  faciam  cogitatione  tutuia?  dcportationis  cx  iufpicionepcena? 
ab  eo Cttt poilca  pa-ra  iila  ln ogara  iit  1'iiotc namque  cafu  rtauda*  etur  t- 
fcus  nonconillio,  fed  tairtum  tc  ipfa  cV:  cueBtu,^oheriorc  veio  c\  coniilto 
1  &  euentifquam  fiaudis  fpeciem  nemo  refat  ehe  muito  intoierabiiiorem. 
J» ii  quiscum  baberet  i5.cxpa»l,p.  qua?  in  fraud.  credit.  praiei  tim  ver  >  m 
donatiombus  caufa  mortis,  quar  vt  mutiles  hant  furhcit  adeile  fraudcm  c- 
ucntu,qtiamuis  mhil  doio  maio  faCtum  iit,quia  comparantur  iegatis  vt  Vi- 
pianusnoitcriatiocinaturin:i.i.?.i.D.fiquid  in  fraud.  patron.  Apparet  i- 
g«ur  Jaifam  piorfu^^jiTiprcbaoilem  ei*efentcntiam  ijlam  Baldi  vtdo 
natio  caufa  mortis  valeo^ /o^T  fatta  ht  &  fufpicione  pccnar  cV  ab  eo  qui 
ppftea^patftis  ut  pcbt^ni^uor^noms  ;  D/p^ea^t  encue  Tribanjani aut 
-Conitantmi4egcncdiun  YiWni  refpoj^qrvilp;p(Uiecomproban.  Narrt 
exduobus  illiscjua?  hoc  eafu  interucniunt  ad  mtaimandarn  dorationeni, 
aitcrutrum.adclle  fufncerct  vt  donatio  non  va!cret.  Sed  iliud  iongc  abfur- 
cbus  cft  quod  idem  Baidus  ad  alteram  a  fe  propolitam  quafliionem  re/pon- 
det  iidonaccn  hic  poit  mogacam  pcena dcportaaonis.donationcm  reuoca- 
uertupci^escum  remanfuram  remdonatap>nonpenestifcumad  cjut m  ca> 
teia  ipittw boijaomnjapetucnetJut  Quichiicnim  adfi^umpfcrtiiic/it  cmoycl 
inuciiitct  donatum  fujt,  cum  reuocata  donatio  pro  cq  q^benc^ajttac  ijj^- 
On nunquamefle^ An  forte  vxonsiauor  m  quant ^pllau fucr^t ctonatiQ, 
oocebjt iifco ,  cum  nec  vxot  ipfa  propter  donationis reuocationcm  admif- 
Ufttr  >   Aut  qujd  ftuftius  quam  faueie  donacoi  1  qui  noii  tamum  lcgibus  & 
fifto  iilucj«pcvoluei;jt,fed  etjam  vxor i  ?  Atqui ,  mquit  ISaldus,  rcs jfta  do- 
nata  mw  fiik  in  caufarconhfcat.ionis.  .  Im.mo  inquam  fuit ,  cum  fiiciij:  iji 
caufa  httjk>itim  ?  N«>c  enjm  domi n iu m  eius  adhuc  a  mar ito  c,o Jcrnquc 
donatQi-eidifccfleiat,  &,quja-doi)atio  ia6a  etat  mortis  caufa  tantum  6c  ica 
vt  v uio  mauto  dominiyjcn  non  tiansici tetur J.  fcd  interim.u.  D.de  donat. 
intcr  vicuro  tk  Vxor.  6c  quia  etiamii  donatio  intet  viuos  fafta  fuiilet ,  do- 
minium  tamen  nili  poit  mortem  donatoris  invxoiem  transfcrri  nonpo- 
tuiilet-Cdm  igitui*  bonaomnia  manu  pei  publicationemad  iiicumpetue^ 
nerintjrei»  vetodonata  ti^anfciit  111  domuiionunti ,  conieciuem  omnino 
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eft,  vtea  quoque  res  donata  in  caufam  publicationis  cedat&  ad  nTcum 
deuoluatur.  Necporeft  huic  noilra:  fentencix  obiici  quod  in  rtne  fupradi' 
<5tx  legis  Conftantiniane.  fcriptum  eft  in  harc  vetba Qfco  noiTro  ad  enfdem  rtx 
nullamtn  poflerum  commumonem  habituro.   Potuis  enim  ptobac  hic  verfi- 
culus,  in  conhfcationem  vcnirc  illa  eciam bona,  qua?  vxon  a  mat  ico  dona- 
ta  fuerunt.    Scnfus  namqueeft  ea  pertinere  quidem  ad  rifcumquandii: 
donatoc  viuit,  necdum  conhrmata  donatio  eft,fed  donatore  tandem  tfl  ea- 
dem  volunrate  defuncto  ica-confirmari  ex  die  morcis  donatione  m>  vt  nul- 
Jum  abeo  tcmpore  ius  in  lis  bonis  iibi  vindicate  hfcus  poflic.  Alioquin 
quid  obfecro  attineret  dicere  mpoflerumy  li  nullum  m  iis  bonis  ius  fifci  vn- 
quamfuiiTet?    Et  ver6  curfifcum  excluderemus  totoco  cempore,  quo 
nullum  poceft  elle  ius  vxoris  cui  donatum  fuit  contra  leges  ?  Quod  au- 
tem  iex  lic  loquitut » nulUm  in p$Hrrum  commumonem ,  non  iic  accipjendum 
cftquali  vllum  temptis  fit  in  quo  dominij  communio  aliqua  inducatur 
interhfcum  &  vxoremdonacoris,  fed  quia  dominijcommunio  llla  elTe  vi- 
detur  folo  tcmpore  diuifa  cum  vno  tempore  dominium  eil  ita  fifci  tan- 
tum  vc  nullo  modo  iic  vxoris ,  hoceft,ex  diepublicationis  vfqucaddjem 
confitmat.?  pcr  mortem  donationis,alio  vero  cempore  kaeit  vxoris  vc  nul- 
lumineofilci  ius  fuperlit,  id  eft,  ex  eo  die  quo  mortuus  donator  fuitSc 
donatio  confirmata.    Et  errant  ii  qui  funt  qui  pucanc  ea  verba  in posierwn 
fic  accipienda ,   quaii  Conftantinus  velit  poft  eam  legem  nullum  iibi  jus 
pofle  fiicum  vmdicatc  in  bonis  donatis ,  quar  fi  ea  lex  non  eflet ad  fifcurn 
pciueniredeberent.Namii  verumeft»vt  eft.anteeam  legem  itaius  hnilevc 
oona  inutilitei  donata  pet  inde  ac  cartera  ti6  donatahfco  acquirerentur,nec 
tantum  exdiepublicacionis,fcd etiam  in  perpecuum,Conitancinusauceni 
nihil  induxitfauoremuriexisdonatarie^nili  vc  adie  morcismanti  tanquam 
exinde  confirmata  doiiatibne  dominium  ad  mulierem  peicineiec,  nulla 
prorfus  ratio  eit  ita  inceiprecanda?  confticucionis  vt  in  quo  non  fauit  mu- 
'lieii ,  iusfifci  larhffe  videacur.  Cederec  liquidcm  ea  laeiio  m  fauorem  iplius 
manci  qui  cerce  nullo  prorfus  fauoredignus  vidcri  poceft.  Ulud  porro  nouu 
non  eil  vt  fifcus  Cxc\]uacur  ius  fuum  in ea  quoq;  bona  donaca  quandtu  viuic 
donator  necdu  conritmata  dohatio  cft ,  poftea  vcr6  deiinat  habcre  ius  rcti- 
Tnddorum  expeifona&  deli&ddonacorisbonotu  qua?  aliusquilibct  dona- 
'torii  heies  vxoi  i  rcltitucrc  tcnerctur ,  vt  dici  folct  cum  ob  xs  alienum  he- 
"redis  difttahuntura  creditoribus  bona  quorum  alicnatioprohibita  iicpcr 
'  teftatorcm.l.'pcto'.6p.§.prxdium.de  Iegat.2.   Quanquam  in  propoiito  ii  ca 
lex  Conftantmi  rton  eilecius  hfei  non  temporale,ied  perpecuum  tfle debe- 
ret,nec  interaderet  morcc  donacoris,cum  non  magisdonacio  caufa  mortis 

3uam  alia  quaiibec  vlcima  voluncaspoflic  fraudi  eile  fifco  vc  ncc  alns  cre- 
jtotJbus.l.riliusfamil.ii4.§  Duii.i.deiegac.r.quippequorum  nonalia  hac 
parte  r.itio  ellquam  fifci .  nihhaclenusvt  fifco  prarfetancur.  1.  Siacius  Flo- 
nit.4.8.§.vlcim.  D  de  lur.fifc.  Quodaucem  Baldus  obncicex  1.  iidepoitatt 
feruo  f.in  pnncip.  De  lcgac  3.  ad  rcm  ccrtc  non  Ucic  Ibi  enim  Vlpiarlus 
h6c  tahttim  fcrimc,ii  lideicomriuffum  feruo  dcporcac»  adfcripcum  /ic,ad  H- 
jfcurfl  illud  percincrcniiieum  deportacusviuoceftatoreaiienaueric,  antc 
fcilicet  qitain  eflet  deportacus  (  nam  bona  quar  lemel  fueiunc  pubiicara 
poltta  alienarc  iuinquampoceft.l.dcpotcatusi5.D.deintcrd.&  releg.)  vfl 
fuent  rciticucus:  cunc  cmmiinquic^ad  Jpfurndepoiutum  debebicperrinere 

ridc*- 


Digitized  by  Google 


DECAD.  XLVl.  ERROR  V.  1019 

cofnmiflatik  Nempc  quia  fcruus  ipfe  cui  cft  adfcriptum  fidcicommiiFum 
ad  cum  pcrtine:,poicrcititutioncm.Itaquc  hoc  cafufidcicommiflum  quo~ 
que  pubucationi  quidcm  ccdit  cum  fcruo ,  fcruus  autem  cum  vniucrlitatc 
bjn ^rum,  quia  ncccfTc  cft  vt  fcquacur  fidcicomilTum  cautam  dominij  fcrui 
cuifideicommiflum  dacum  fuit ,  fcruusautem  proculJt.bio  ad  fifcum  pcr* 
tinct,  Sed  fecuta  reftitutione  ficuti  fcruus  qui  fucrat  publicatus  priftino  do- 
miuorefticuitur,ua&  omma  qua?  pcrfcruum  fucrant  filco  acquiiita,  vtrc- 
ftitutio  tantum  reddat,quantum dcportatio  abftulcrut.l.i.C.dc  fentcnt.paif. 
&rcllic.  Atincafu  Baldi  nuilu:n  tempus  cft  cx  dicpublicationubonorum, 
in  quo  rcsdonata  poflit  ad  donatorcm  aut  ad  vxor.em  pcrtincre  qtrandiu 
donator  viuir,&  confequenter  nccdTc  cft  vt  ad  fifcum  pertincat:  Vbi  autcm 
ccepit  pertincre ,  non  potcft  rcuccatio  fola  fubfccuta  ius  fifci  tollcre  quo- 
modo  tolierct confirmacio ii  confirmata  dorutfo  fuiiTct ,  cjuia  dor.atcr  dc- 
portatus  cum  donationcm  rcuccat  quam  contulcrat  invxcrcm,  non  tam 
Jibi  prodcft  quam  vxori  nocet,  fiico  autcm  proddt  cui  tamcn  necuilTccii 
donatioucm  conijrmaflct,  quoniam  conrirmatio  pcr  Itgcm  auiumtur  vt  e- 
tiam  ius  illud  perimatquod  rifco  Kierat  quarfttum :  rcuccatio  autem  non  ti- 
mtliter  adiuuatur,  quia  ncc  auxilio  vlio  indiget  vt  reuocationis  crrcetum 
~t\abeat  in  prxiudicium  vxoris  in  cuius  pcrfona  nunquam  conftittt  donatio* 
Vt  vcro  ctiam  fifco  noccatea  rcuocatio,prositquc  donatori  contra  fifcum* 
cui  non  exdonationc  fcd  ex  condcmuationc  uis  qurtltum  eft,  extra  vim  & 
etfectum  reuocationis  illud  eft,  nouaquc  lcge  opus  eflct,  qua?  nulia  bucuiu; 
in  eam  rcm  lata  rcpcritur,  ncc  nifi  iniqua  fcrri  talis  lex  poflet  in  odium  fifci 
&c  lauorem  fraudatoris.  Quod  cumdc  donationibus  ctiam  intcr  viucs  vcrc 
«i icatur,q u -v  fui  natura  fi  valcrent  iireuocabilcs  eifent ,  multo  magis  de do- 
nationibus  cauiamonis  dici  poteft,qua:  intcr  coniuges  ractJe  nec  valent  ft> 
cuta  deporta:ionc  cum  bonorum  amUlione,  &  tum  quoque  cum  valcnt  rcr 
uocari  tamcn  ad  nutumcVarbicriumdonatorispoflunt,  vt  proindc  tanto 
£tctlius  in  prariudicium  &  donatoris  &  donatarix  vxoris  fifco  irrcuocabili- 
tcr  acquirantur,  nec  donatoris  morte  ac  filcntio  vnquam  confirmcntur. 
Dcniquc  nuliaratio  cft ,  vt  quod  Vlpianus  rcfpondit  iu  fauorem  deportati 
rcuituri,in  d.l.fi  deportati,nos  cum  Baldo  protrahamus  ad  donatorcm  dc- 
pcrtatum  rcuccantcm  donationes  quas  in  vxortm  contulerat,  tiuc  intcr  vi- 
uos,tiuc  mortis  cauta  donaucrit,  quandoquidcm  nihii  fimilc  habet  rcircca- 


potiui  protit Jioc  ipfo  quod  nocct  vxcri.  At  rcftitutio  in  intcgrum 
datur  nili  contra  fifcum,  &  confcqucnter  vt  profit  donatoh ,  qui  alicquin 
donationcm  rcuocando  quam  m  vxorcm  contuliflct.fifco  magis  quam  ftbi 
lucratprofiiturus.  # 

ERROR  V. 

De  rettodtlione  danationis  caufa  mortts  inter  coniuges  an  ratione  dominijjit 
facienda,an  ratione  fruUuHm  tantum. 

Apinianvs  icribitin  I.fimortis40.D.dcdonat.  cau.mort.Si 
mortis  caufadonatio  intcr  virum  &  vxorcm  facla  fit,  mortc  fcr 
cuta  rcduci  cam  ad  id  tempus  quo  facta  cft ,  Quod  ctfi  apcrtam 
fententiam  illauihabet ,  vt  dcnatio  mortis .  caufa  etiam  jnur; 
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coniuges  fa&a  retrohngatur  valunTe  ex  quo  tempore  fa<5ta  cft,  intcr- 
prctcs  tamen  noftri  quibus  iioc  durius  videtur  quam  vt  po/Jint  conco- 
querei  aliter  atque  alicer  accipiendum  cfle  volunt.    Facit  iis  difficul- 
tatem  quod  vidcnt  neque  inter  viuos  neque  morcis  caufa  poile  lic  fie- 
n  donationcm  inter  coniuges  vt  conftante.matrjmonio  dominium  in 
don.uarium  transferatur,quia  eo  tempotc  omnis  dominii  tranflatio  in- 
ter  coniuges  morioUs  prohibita  eft  l.ied  intenm  n.D.de  donatione  in- 
tet  virum  Sc  vxorcm.  Ita  emm  fit  vt  extremum  ad  quod  retroficlto 
fieti  deberec  iit  inhabile ,  idcoque  non  vidcatuc  ha*c  res  admitterere- 
ttori&ionem  vtratiocinaturBat  t.  ad  l.nec  vtilem  D.ex  quib  cauf.maior. 
vbi  tradcans  de  donatiombus  intcr  virum  &  vxorem  etiam  iimplicitei 
&  abfolute  non  mortis  caufa  fac~tis  quas  retrotrahi  certum  cit  ad  id 
tempus  quo  fac"Le  funt  ii  fpcciali  aliqua  voluntate  fuerint  confirmatar> 
vc  oitendimus  in  Error.3.  Decad.  40.  cx  1.  donationes  quas  parentes  15. 
C.  dc  donatione  inter  virum  cV  vxorem  ncgac  eas  retrotrahi  quantum 
ad  dominium  fed  tantum  quantum  ad  fruclus,  Quam  ientetiam  ^ct- 
teris  interpretibus  probatam,&  veram  eile  fcribit  Didac.  Couarr.  mj. 
part.  rubr.  De  teftam.  num»  5.  Accuriius  vero  cuius  fcntentiam  Paulus 
Caftrenf.&  aiii  nonnulli  fccuti  funt  111  d.l.ii  mortis.putat  eam  legem 
«d  eas  tantum  mottis  caufa  donationes  pertinere ,  qujp  fic  facbe  iint 
vt  nullo  cafu  reuocentur ,  quomodo  fieri  eas  pofte  conftat  &  ilc  fa&as 
pro  lis  haberi  acii  inter  viuos  fadbe  eflcnt  i.vbi  ita  donatur  27.  D.  de 
mort.  cauf.  donat.  Nam  donationes  faclas  mter  coniuges  &  inter  vi- 
uos  fatctur  Accurfius  retrottahi  poiTe  ad.id  tempus  quo  fac~ta- funt  eti- 
am  quod  ad  domiuium  non  miniis  quam  quod  ad  ftu&llS  iniitib  con- 
dicione  16.de  folut.  cc  in  1.  fcquens  qua-ftio  68.de  legat.i.  licet  alias  1- 
dem  llic  contrajmtauent,  retrocrahi  debere  quod  ad  fruchis  duncaxat 
non  quod  ad  dominium,in  d.l.donationes  Sc  in  1  2.C. de  inoff. donau 
xmx  primum  fuit  fententia  Hugolini  ab  eodem  Accuriio  relata  in  L 
talis  fcriptura  ;o.in  giof.vit.de  lcgat.i.Sed  donationes  mortis  caufa  fa- 
ttas  inter  virum  &  vxorem,negat  Accurlius  retrotrahi  pofleneque  quod 
ad  dominium  neque  quod  ad  fru&us,  Motus  cx  d.l.fed  interim  §  tvbi 
diferte  lcriptum  eit  non  retroagi  huiufmodi  donationes.  Didacus.ve^ 
10  interpretationem  hanc  refellic,nec  male,  ex  eo  qubd  cum  dona- 
tio  caufa  mortis  ica  fic  vtnuilocafu  reuocecur  magis  inter  viuos  auam 
mortis  caafa  donatio  dft  ideoque  inter  coniuges  prohibctur  d.  l.vbi 
ita  donatur.  Negari  vcto  non  poteft  Papinianum  in  d.  l.ii  mortis.  a- 
gcre  de  ea  donatione  quar  &  caufa  inortis  fa&a  fit ,  &L  eo  iure  vaieat, 
vt  neque  vlia  cgcat  confirmationc  ad  hoc  vt  vaiidetui.  1  Ciitn  enim 
de  donationibus  a  conj*ige  in  coniugem  intcr  viuos  profeciis  agimus,  prius 
eft  vt  dicamus.eas  conhrmaci  vehnorte  fola  &  iilentio  vei  fpeciaii  aiiqua 
voluntatequaro  vtquxramus,vtrumadid  tcmjpusquofa&a?  funt,rctrotta- 
hantur.    At  neque  omncs  qua?  morte  conhrmantur  retrotiahuntur  vt 
malc  noftri  feniiifc  videnturadd.l.donationes,iedea?tanCum  qiur  fpeciali 
voluntate  fuerint  confirmaca? ,  quomodo  a  nobisexpiicatum  &  probatum 
eft  fuo  loco.ln  eoque  ptarcipua  difYerctia  obferuada  eft  donacionum  cauia 
mortis  inter  coiuges  ta&aru  &  caruquae  inter  viuos  quod  qtut  inter  viu  os 
iacU  lunt  ncc  ab  initio  valent , acc  illo  ctiarn  cafu  quo  morte  ac  iiientio 
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eonfirmat£fiut>tamcnretrotrahuntur,nifi  conhrmatio  fpccialis  acccfTcrit: 
qtiarvero  mortis  caufi,&  valcntab  initio ,  ira  vteonfirmari  ncque  dcbcant 
nequcpo(lint,&  rcrrotrahunti!r,ctiamfi  fpecialitcr  conffiniata,-  non  fint.d. 
)rM  mortisjraquefola  ea  dubitatiofupercftan  rctrotrahantur  quod  ad  fru- 
ctus  tantum  pcrtinctan  ctiam  tjuod  ad  dcminijcaufam.  Suntvcro  qui  Ica- 
nem  vctercm  gh  (Iitorcm  fccuti  diftirguant  donaponcs  caufa  mortisita 
factas  vtdominium  cx  iisnon  nifipoft  mortcm  transfcratur,  a  cxtcns,quje 
vcl  limplicitcr  fiunt ,  vc!  tta  vt  confcftimiquamuis  re  uocabdircr dominus 
fiat  donatartus.Sic  crim  Ioannes diftingucbut,vt idcm  Accurlius  noltcr  rc- 
fcrtad  d.I.fcd  interim.§.  i.  nccjuc  dubitabat  quin  donationcs  omncs  caufa 
morris  ra&a:  rctrotrahi  dcbcrcntctiamquod  ad  dominium ,  ad-id  tcmpus 
ouo  racrar  cffcnt,  exceptis  duntaxat  iis  ex  quibus  dominij  tranflatio  cxprcf- 
fim  coIIatacffctinidtcmpusc]uodonatoris  morscfict  fubfccuta :  quali  in 
hoc  poftcrtorc  donationis  gcncrc voluntas  ipfa  donatotis  rcpugnet,  impe- 
diatqueneretrotrahi  pofliut.  Addcbat  Ioanncs  cxcipiendasquoq  c  dona- 
ticnes  illas  in  quibus  condicio  pcrfonx  mutarctur  vt  fc  euolucrcr  ex ca  ob- 
icctionc  quam  fieri  vidcbat  cx  d.l.fed  interim.§  i.&  feqq.  vbi  fcx  cafus  pro- 
ponuntur  in  quibus  donatio  caufa  mortis  intcr  coiuges  facta  valct  quidcm 
fcd  ita  tamcn  vt  non  rctrorigatur.Sedtamcn  vidcturmihi  harcquoq;  diftin- 
ctio  nuliam  habcrc  rationcm:Nam  tum  quoquc  cum  ita  fir  donatio  mortis 
aufa,fiue  expreflis  verbis,fiuetacito  intcllcc~tu,vtfccuta  dutaxat  mortcdo- 
natorisdominium  in  donatariam  coniugem  transferatur,  nihil  tamcn  fic 
contra vcrba  don.monis,ncquc  contra  volutatcm  donantis ,  li  fccuta  dona- 
toris  mortc  donatio  ad  id  tcmpus  quo  factacft  retrorrahatur ,  quoniam  ea 
couentio  fiuccxprcfl"a,fiuetactta,ideotantu  intcrponitur,nc  donatorquan- 
diu  viuit  dominiu  amififfc  videatur,  vt  fcilicct  tato  libcriorcni  fibi  rertncat 
donationis  reuocandar  facultatcm  ,  non  ctiam  Vt' impcdiatur  rctroa- 
£io,(itand<*dcceu,crit  donator  in  cadc  volutitc.  Idenim  agitqui  ita  donat 
vt  fibi  foli  no  ctia  vt  fno  hcredi  cofulat.  Qnod  aute  pcft  mortcm  donatoris, 
qui  donationc  ncq;  exprcfsc,ncq,  tacitc  rcuocauit,  retro?gatur  donatio  ad 
tcpus  illud  quo  tacta  fiiit,foli  hcredi  noccrc  potcft  non  cria  donatori,  ctiafi 
quod  ad  dominiu  rctroactio  fiat.  Immo  i  cc  vidco  quid  heredis  intcrcfle 
poflit  art_rctroac"tio  fiatquod  ad  fructus  taui  an  ctia  quod  ad  dominiu,  cum 
totu  rci  cmolumcntd  in  fruclibus  cofiftat.l.cum  fiIius.-/6.§.don  inus  dc  Ic- 
gat.i.Rurfum  quod  idcloanncsdicebat  cxcipicdas  cas  donationcs  in  quib* 
condieio  pcrfon*  mutatur,vcreor  nc  nimis  gcneralitcr  Sc obfcurc  dictu  fir: 
Multi  cnim  polfcnt  incidcrc  cafus  in  quibus  condicio  pcrfonar  mutarc- 
tur,ncc  c6  minustamen  donatio  ad  tempus  quo  fada  cftct  retrotraherctur. 
Dcbucrat  potius  diccrc  in  omnibus  illis  cafibus  qucs  Vlpian.fupradicto  Io~ 
co  cx  Marccllo  perfequitur  idco  non  rctroagi  donationc  quonia  retroaCtio 
taceret  vt  no  valcret  faltc  co  modo  qyo  donator  valcrc  voluiffet:  Na  qui  do 
nat &  tradit  vxori  fux  filia?famiiias,nec  inter  viuos,fcd  mortis  caufa,  non  id 
agit\*t*donatio  illa  patri  acquiratur,fi  modo  mortis  tcmporc,&  ctim  adhuc 
rcuocaredonationcm  poffctfi  vcilct,vidcatvxore  lacta  fui  iuris,  fcd  rnagi": 
crcdibilccft  cu  idco  norcuocarc  donationc  vtacquiratur  illa  \Ttori  cui  ctia 
donauit,rcuocaturtisfortaffeli  mortis  fuar  teporc  habuiflct  vxorc  in  cius  pa 
tris  potcJtatc,in  cuius  crat  temporc  donationis  :  Qucmadmodum  c  con- 
trario  qui  donauit  vxori  fuar  co  tepore  quo  crat  illa  fui  iuris,fi  poftmodu  fit 
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facla  ca  f.liafamilias  cV  ille  decedat  in  cadem  voluntate  non  um  in  vxorfi 
c|iiam  in  ipfius  patrem  confene  donationem  intdligitur,  hoc  ipfo  quod  ca 
non  reuocatquam  poffct  ii  vcllet  reuocare.  Id  enim  tcmpus  infpicicnduiu 
efl  quo  perHcitui  donatio  quam  quoinchoatui.  d.I-Ted  interim  §■  idemait 
cx'  ieqq.Nimhum  cum  de  liloagicur  cui  acquiratur.atnon  etiam  iidifptf- 
tetur  quid  &  quantum  acquhatur.  Nec  enim  dubitari  poteft  quin  donatoi 
voluerit  acquiri  quicquid  illetradidit»&  quicquid  exdie  tradiuonisaccef- 
fitJd  eft  cmolumentum  omne  fru&uum  ex  eov  temporc.  Nam  nec  in  om- 
nibus  illiscalibusquos  Vlpianus  traclat  mutatio  vila  contingit  inrcdo- 
nau  fcd  in  perfona  tantum  eius  cui  donatum  fuit.Itaque  vt  dicam  apertius 
donatiocaufa  moitisetiam  inter  coniugesrctrotrahitur  femper&:  omni 
cafu  ad  id  tempus  quo  faCtaeft  in  praMudicium  donacoris ,  quoniam  ea  re- 
troa&ionontamdo?.atori  nocetqucm  defun&um  efle  necefle  eft  priuf- 
quam  de  retroa&ione  tractan  po(ht,quam  donatoris  hercdi  cui  proculdu- 
l>ionocere  ik  voluit  &  potuit  is  qui  donauit.  Sed  non  femper  ad  lllud  i- 
demtempusquo  fa&aelt  retrotrahitur  in  fauorcm  donaurij  >  ha&enus 
fciiicet  vt  donationiscommodum  habeat  ipfa  perfona,qu.i:  habituraeflet» 
ii  donatio  inter  viuos  ab  initio  vtiiiter fa&a  fuilfet?  quia  quod  ad  hanc  rem 
attinctc.im  nihii  alind  infpiciendum  fitniii  in  quem  djpnator  voluntatem 
fuam  direxericcertum  eil  voluntatem  illam  melius  colligi  ex  eoftatu  qui 
eft  perfonx  donatarij  eo  temporc  quo  donator  moritur  ,  quam  ex  eo  qui 
fuit  tempore  donationis.iiqmdem  donator  non  alium  heredi  fuo  in  rc  do- 
nata  moricnspra?tulifl"e  videri  poteft,quam  cumadquem  vidit  perucntu- 
rumemolumentumdonationis  lieam  non  icuocaret.    Hoc  ipfo  igitur 
quodreuocarenoluitcumpoiT.t,  inilium  ipfum  donationis  voluntatem 
contuliife  intelhgicur.Neque harcfunt  contradictoria  vcl  contraria,  Vt  re- 
troagatur  donatio  Sc  non  recroagacur  ,cum  fit  vtrumquc  diucriis  refpc&i- 
bus.    Quanquam  nccillud  fcmpcr  vcrum  cft  nonrctroagi  donationerr| 
quantum  adpeifonam  donatarij,fed  aliquandorctroagitur^aliquanconon 
retroagitur,proucmutatio  condicionis  in  pcifona  donatari ij  poteft  inducc- 
rcvel  noninduccrc  diueiiitacemvoluntacis.Idque  Vlpianus  ipfedocct  fa- 
tis  in  d.l.fcd  incerim,ii  iungas  §  i.cum  jf  penultimo  Ciuniem  legis.Namio 
§.i.ica  fcribit  fnando  ttaftte  non  retroagttwr donattofSic  enim  lct;cndumcit  vt 
ln  vulgata  editione  non  vt  in  Flor.  retroagatttr)  vt  intclligamus ,  non  crgo 
fempcr  non  retroagi. At  in  $  penultim.  /VWyinquic,*/?  qutbuj  cafifau 
ceat  retroagttLnattonem:(\\\x  verba  non  potuitcxplicare  Accurlius ,  non  di« 
Ainguens  recroa&ionem  donationis  faciendam  in  perfona  donatarij  ab  ea 
qux  fit  in  re  ipfa  donata  in  prariudicium  iiercdum  donatoris.  H.tc  pofte- 
rior  fempcr  fic  &:  omni  cafu,  nec  ad  eam  poflunc  vllomodo  accommodari 
verba  ilfa  wqmbm  cafib.u  placeat  tetreagt.  Prior  vcro  ncque  fempcr  fic  ne- 
que  nuquam  fcd  pro  cafuum  diuerfitate.Ex  quo  apparet  totam  iilam  Mar- 
cclli  tk  Vlpiani  difputationem  ind.l.fcd  intenm.de  donatione  caufa  mor- 
tis  ad  ld  ccmpus  quo  fac*a  cft  non  femper  retrotrahenda ,  non  repugnare 
fententijr  Papiniani  in  di&.l.  G  mortis,vbi  fcribit  generalitcr  &  indiftincU 
mortis  cauia  donationesquandocunque  fecuta  moitepeife&as  ad  id  tem- 
pusquofadrzfuncreuocari.    Loquitur  enim  Papinianusde  illa  untum 
rccroadiouequ^fiatinprxiudiciuinhcrcdumaonacoiis^vt  quifquij  ille 
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hit  cui  donationiscmolumentum  acquirctur,  pcrindc  habcridcbc.it,  adi 
rem  illam  donatam  ab  initio  intcr  viuos&irreuocabilitcr  habuifiet.  Carte- 
Uim  an  rctroagi  debcar  donatio ,  nccnc  quod  ad  hoc  vt  donatio  in  conmv- 
gc:n  coflata  vcl  ipii  vcl  ipiiuspatri  acquiratur,  non  tractateo  loco  Papinia- 
nus,dcquo  folo  tamcn  VJpianus  &  MarcelluS tractant  in  d.  1.  fed  intcrim. 
.  Ncque  huic  intcrprctationi  noflrx  obfrat  quqd  in  didro  §.  penultimp,  VI- 
pianus  ait,fi  vxor  rcm  quam  a  marito  mortis  caufj  acceperat ,  alii  viuo  co 
rraJidcrit,nihil agi  ca  traditionc,qtiia  non  antc  vitimum  vitar  tcmpul  ca  rcs 
mulicris  fuit.  Id  cnimadcos  tantum  cafuspcrtinctin  qmbusantcdixerat 
VJpianus  uon  rctroagi  donationein  fauore  mulicriscui  donatum  crat,  vc 
ucj  intclligimus  quod  tlatim  fcquirurapud  Vlpiauum,  PUne  m  ^mbm 
caftbus  p/aceat  retroagt  donattonem»etiam fequens  traduio  a  mu/iere  fiittu  tn  pe- 
dtnnhabebuur.  Vt  infcramus  non  ftarc  per  l\  u  retrbadionem  qur  in  re 
donataiicridcbct,  quominus  valeat  rraditioper  mulierem  iactaviuodo- 
natore,  fcd  pcr  aliam  fflam  rctroactionem  que  ficri  dcbcrct.in  pcrfona  mu- 
Ii«nsdonatari.e,  ad  hoc  vt  traditio  a  mulicrcracra  cmcax  tuiflc  vidcrctur  ad 
donrimum  transfcrcndum ,  Quia  non  futncitquod  um  indc  a  dic  traditio- 
nis  donatx  rci  domtntum  i  donatorc  difcciiiilc  retroringatur,mfi  ctiam  il~ 
lud  concurrat,vt  dominium  illud  quod  abfccffit  a  donatorc  ,  acquifittim  fit 
4nulicn  qtus  rem  illam  iibi  donatam  ahj  tra.hdit  viuo  adhuc  marito.  Prius 
cnim  cit  vtpcr  rctroactioncm  qux  fif  donatiowis  ad  tempus  quo  facta  do- 
natio  cfl  rctrotingatur  mulier  fuiilc  domina  co  tcinporequo  tradiditquam 
vtpufiit  ipfa  retrofingidominium  tranftuliile.  Qnomodo  cnimpoffct  vi- 
dcn  tranituliflc  domnium  quod  ipfa  nunquam  habuiilet?  Ergo  in  ca  /pccie 
noi\illaratio  impeditcrrcctum  donationis&  traditionis  tacta:  per  muhe- 
rem,quoct  donattopriora  marito  fa.  ta  non  fcmper  retrotrahatur  in  prsc- 
iudicium  mariti  hcrcdumque  ipfius/cd  illa  potius,qubd  non  rctrotrahatur 
fcmpcr  in  tanorem  mulicris ,  ptata  ti  co  tempore  quo  maritus  moritur  rc- 
periatur  iila  in  patris  potcttate  ,  ciim  donationis  tcmporc  fuilfct  &t  iuris. 
Hoccnim  cafu  cum  non  rctroag.itur  Jonatio  in  fauore  mulicris,  fed  in  fa- 
uorcm  patris,  rctrofmgenda  cit  patcmam  rcm  infciopatrcvic  proindcinu- 
tiliterputiusquamfuam  tradidifc.  Dcniquc  non  ell  d  birandum  q.rin 
fcmper  rctroagatur'donatio,&  quidcm  non  tantu.n  in  pmudiciun.  dona- 
toiis,hciedu-nqucipfius,fedctiam  in  rauorcm  donatarij.Scd  an  infauorcm 
huius  vcl  illius  donatarij  rctroagi  dcbcat ,  id  clr  an  Iiic  vcl  illc  cionararius 
ccnfcndus  fit,puta  an  filia,  an  pjtcr  cius ,  an  mulicr  cui  donatum  vir  vofiut, 
aa  dominus  feruiqui  tuit  intcipofitus,vtin  1.  l.fcd  interim.  §.  confcqucn- 
tCT.inccrtum  clt  &  pcndctin  dicm  moitisdonatoris  :  ficut&  pendct  inrcr- 
dmn  an  valcat  donatio,quod  cu  n  cuenit,  illud  ctiam  pcnderc  ncccifc  cft  an 
retrotrahenda  quanduque  iit  necnc ,  quia  non  alia  rctrotrairi  poteil  quam 
qua:  valeat.Potctt  autcm  ficri  facilc  vt  non  valc.it,  quamuis  donator  volun- 
tatcm  non  mutaucrit,Puta  C\  donatio  mortis  caufa  Mcta  (it  pcr  interpofitam 
pcrfonam,&  is  qui  intcipofttus  eit  ctiam  poftcaquan  dcdcnt  nuilicridc- 
ccilcrit  viuo  adhuc  donatorc,Tunc  cnim  donatiocnancfcit  d.I  fed  interim 
$.idem  Marccllus,vbi  ratio  redditur,  quui  debc<it  Aontittoattquo  mome>  tofieri 
interpofitOyid  eft  cj.perfona,'  quo:  intcrpolita  fuit  ,  &  in  ea  condltcrc ,  £  fic 
dcmde  ad  mulicrem  tranilrc.  Perfonam  cnim  intcrpofitam  hic  accipimus, 
Vt  &  in  l.ouarta.D.  dc  Jonat.  non  cius  qut  clcctus  lit  tanquam  nuncius  vei 
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tradus  minifter^de  quo  ial.abfcnti.decima  eodem  titulo,  &  1.  (1  quisTitio.* 
dccimafcptinn.  dc  lcgitis  fccunJo.  fci  qai  clc:tus ut  vt  ipfcprior  rcm  ha- 
berer,deindc  in  aliumcam  transfcrrct,  vtcV  in  1.  proicftitia.j.§,fi  quisccr- 
tam.D-dciur.dor.  Hrccu.n  ita  fmt,ncc  iam  Vlpiani  vcl  Marcelliautorius 
pngnarcvidcri poilitcumcaPapiniani ftntcitiaj  cjuam  nos  dcfendtmus, 
il!cta,mtm fcrupulus  toliendus cft  qui  ncftros  tuibauit  rifc  potuerint  ad-  ' 
mittcredonatianescauumortis  non  minus  quod  ad  dominium,  quam 
quod  ad  tructus  rctroagi  oportcrc.  Is  eft,  quod  inomni  rctroactioncdu- 
plcx  rcq  uratur  cxtrcmum  vnum  a  quo  cV  alteruni  ad  qnod ,  vtrumque  au- 
tcm  Inb  Jc  cffc  oportcat,vt  rctroactio  ricri  poflit.  Atqui,  inquiunt,non  po- 
tcft  inpropofitafpccicextremum  ad  quod  cflchabile  ,  quia  co  tcmpore 
C|«o  facii  donatio  eft,cit  n  adhuc  matrimonium  conftarct ,  donatio  purc  & 
abfolutc  mtcrconiugcslicri  vtilitcrnon  potuiffct,  lirgo  ncquc  rctrofingi 
potcft  fac-ta  cfle.    Nos  vcrb  rcfpondcinus  plus  poiTc  hcc  cafu  fiaionem, 
cjuam  vcritatctv;,cruoniam  rationcs  qua?  faciunt  vt  donatio  non  poffit  intcr' 
viuosfieriaconiugcinconingcm  ,  ficut  non  habentlocum  indopationc 
caufa  mortis,  ita  ncquc  impcdiunt  quominiis  donatio  caufa  r/icrtis  vtilitcr 
facta rctiotrahatur ad  idtcnipiisquo facta  eft  ,  vt  eundcm  efFcctum  ha- 
bcat  *q  icin  habuiflct  fi  intcr  viuos  vtilitcr  fLra  cffet  ciYn  nontamcx 
co  tcmporc  vitn  fumat  quo  facta  ,  quam  cx  co  quO  pcrfcCta  cft. 
Kcc  abfurdum  videri  dcbctplus  poilc  iiaioncm  quam  vcritatcm ,  cum  ra- 
ti  » impcdimcnti  qua? obltarct  n«  vcritaslocumh.ibcrcpoifct,  non  impc- 
dit  fLtioncm  ,  vt  eucnit  in  propoiito  cafu,  in  quo  non  incipit  fictionifi 
p>oft  moitem  donatons  ,  &  eo  ttmporc  quo  vcrcndurn  awplius  noncft  nc 
obmutuum amorcm  fc  fp  dicnt  coniugesqui  conirgcs clfc  dcficrunt,cum 
&  cumquidonauitnondonatio  ipfa  (pc  liauerit  quam  viuus  fcccrat  ,  cV 
cpam  potucrat  rcuocare ,  fcd  mors  ipfa  quat  bonisetiam  cttcrisquamuis 
non  donatiscum  fpoliauit.Kcque  rurft.s  abfolutc  vcrum  cfTqucd  v.JtBar 
tolus  deelfc  hic  cxtrcmum  ad  qitod  cum  iit  tcmpusnliquod  in  quo  facta 
fuit  donatio  ,  &  in  quo  illaficii  vtilttcrpotuiifct,  nifi  illud  ipfum  insquod 
retrohctioneminducit ,  donationi  intcr  viuosabinitio  facicndarcbltitifTct 
propt^f  rationcs  quarccffant  poft  morccm  donatoris.  In  fumma  debctrc- 
trohitio  ad  cxemplum  vcritatis  nccominodari  qnotics  cadcm  in  vtroque 
cafu  vcro&  ficfco  ratio  cft,  non  cumdiuerfa.  Hiufdcm  cnim  iuris  potciiatc 
fit>  vt  &  non  valcat  donatio  intcr  viuos  proptcr  ccrtas  rationes&  valitura 
rucrit,ii  rationcsilUnonfuiffc  :t,  &  confcqucntcr  vtrctrofingipofsitva- 
luiife  fi  quandorationcs  tllx  ccffibunt,quomodo  ccfiant  mortuo  donatorc. 
Alioqui  ft  tantam  in  extremo  ad  quod  habilitatem  rcquiras  quantam  Bar- 
tolus  rcquirit  ,  fatcndum  crit  non  m?.gis  ratidne  fructuum  quamratione 
dominijpoflc  vnquam  rctroagt donationcm  fiuc  intcrviuos,  ftue  mortis 
caufafactam,  quia.licuti  nullo  cafuficri  potcft  vtdominium  rci  donataa 
viuo  coniuge  in  coniugcm  transferatur ,  ita  nequc  vt  donararius  fuosfociat 
fruvtuspcrccptoscx  rc  donata  quandiu  donator  viuir,cum  ftt  tllc  mahr  fidci 
poifeffortanquamCjul  fciatautfcire  dcbeatalicnam  cflerem  quanv-pofeidct 
cx  illicita  donatione.Ui  vxor  filio.dccimanona.  D.  de  donat.intcr  virum  & 
vxorem.mala?  vtro  fidci  pofTeiforcm  certum  cft  nullos  nHtctus  fuos  faccrc> 
nequidcm  quosconfumpfit,l.certum.vigcfimafecunda.  C.  dcrci  vindicat. 
l.fructus.quadragcfimaquinta.D.  de  vfur.fccundmn  camintcrprctationcm 
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illios  lccT&  cmcdationc  cjuani  a'ttu!imusl  broqt.uirtoConiccturaru»capi-  . 
tc  dcctmooctauo.^Tam  igitur  difricilc  eli  vt  quod  ad  rrti&usrctroagatur 
donatio  quam  vtquod  ad  uominium,  Aut  vt  ciicamusatccmmodatius  ad 
xcm  noirtair,ram  fccile  eft  Icgi  rctroagcrcdonationcm  quod  ad  dpminium 
qtramquodadrrudus  cumacquifttio  tiructuum  in  nccciiarium  anrcccdciw 
prsfupponat  acquiritionem  domimj,quia  fructus  non  fcninis  fcd  foli  iurc 
percipiuntur»l.qui  lcir.vigciimaquinta.  §.\ himo.  D.  c!c  vfur.  Adco  vt  tum 
•  quoquc  cum  lcx  vulc  alicui  fructuum  cmolumcntum  rir.c  dominio  praefta- 
rc.ccgatur  tamcn  cum  rir.gerc  domjnum  quantum  ad  cauiam  fruotuum  ac-* 
qtiircndoruuijVt  m  bonx  ridci  poiTcflbrc  nt,c?c  quo  in  l.bonz  fidei.quadra- 
gcllmaoctaua.  D.  de  acquirendo  rcium  dornii  io.  bona  fidctantur.dcm  in 
hocprritantc  quantum  Ncriraspr.i-ll.irct,  quatctluslex  impcdimcnto  non 
elh  I.  b^  na  h"dc"».i36.».'c  rcgrlis  iuris.Id  vcro  in  prcporira  qit.riticnc  tanto 
maiorehabet  ratic  nc,qucdi:6  pollefrdici  cuiu.s  bono  &  cotrmodoccdcrc 
dtbcrct,  no  rctrcacr dona;ionc  quod  id  don.iniu-  liucdof  atoris  vtilitatem 
infpicijs,cui  rctroactio  viia  nuUomcdo  ncccre  <.'cbu7(ii!C  hcrcdis,  cui  r.c- 
ccifc  cft  vt  noccat  cx  co  tcporc  quo facrafuit, cum  cxincic  dcr.ator  n.^gis dt 
Jexci  it  donatai  ium  in  rc  donata  quam  hcrcdcm.  In  boivx  iidci  vcro  poifcf. 
forc  li  lex  quaehabet  ctira  pro  domino  q  fodad  fruotus  duntaxatproptcr 
bona:Hridc:ii,'habcret  cnm  pro  dotriuo  abfolutc,fierct  iniuria  vcro  domi- 
no  q  ui  ea  rationc  rcm  fuam  vindicarcprohibcrctur,  cum  ncque  vindicntio 
aJtjquam  domhocompetat  ,  ncqueduoi:i  folidum  dotnini  eile  poisinr, 
ldeoq nc  mirumnon  eft  iuris  fictioncm  qu.e  inducicur  pro  bon«e  ftdct 
poifelfore  eflc  minus  plcnam  vt  ad  ii-uccus  tantuin  non  cthm  ad  do- 
minij  caufim  pcrtiiicut^cam  vcro  qur  inducitur  pro  donatario  fiuc  in- 
tcr  viuos  iiue  cauia  mortls.fiuc  iutcr  conit  ges  fiuc  intcr  alics  cifcplc-» 
niorcm,  vt  non  minus  dominium  qu.un  ft;uctusrci  donata;  trj^uat  do~ 
natario.  Et  ita  cilc  vc  donnionum-cjufa  mortis  intcr  coninges  racta-» 
rum  rcrroactio  ri.it,  ctiam  quantum  ad  dominium,  pr.ccr  ca  qur  iaui 
difputauimus  conilat  apcrtifltme  ex  eo  qhod  Iau<  letr.  s  re'pondit  in  I.tt 
is  fcruus.  vigciima.  D.  c'c  dcnar.  inter.virum  &  vxcicm.  Si  is  (eruus 
qui  vxori  mortis  catifa  don.itus  cfi:  ,  prius  quain  vir  dcccJcict ,  Oipn- 
latus  cfi:  in  pcndcnti  clfc  caufam  obI:g:tionis  donec  vir  aut  moriatur 
aut  pjfpicionc  mortis  proprcr  q  nm  donauit,  libcrctur:quicq;'id  autcm 
corum  incidcrit  quod  donationcm  aut  perimat  aut  confinrct  ,  idquc- 
quc  caufam  (ripubtionis  atit  conrirmaturum  ,  aut  refoJutumm.  Etii 
cmm  Bartolus  ad  illum  lccum  in  fuo  crrcrc  pcrfr^ris ,  Cc  ncgans  rc- 
rrcagi  donationem  caufa  moitis  quod  ad  domtnium  ,  6fet:*r  &  ad«  « 
inittcrc  cogitur  rctroagi  non  tantum  quod  a<(  fructus  ,  fcd  ctiam  vt 
ipfc  loquitur  quod  ad  alias  comm<  dit«:cs  ,  non  vidco  toircn  qua  ra- 
tionc  pofiit  errugerc  quin  retroavtionem  iJlam  farcatur  fieri  cti.iniquod 
addominiutn  :  Siquidcm  fict  i  nullomodo  potcfi:  vt  fcruus  donatus  ac- 
qairat  mulicri  cui  donntus  fuit  ,  quin  ip.'c  prius  mulicri  acquiratur. 
Pcndct  enim  ius  fiipuljtionis  a  fcruo  intcrp'>iita:  cx  periona  domini, 
ciim  flipulaiicii  ius  quod  totum  c(t  ex  uae.  ciuili  non  poffrex  propria 
pcrfona  habcrcfcruu.sq  ii  iurcciiuli  incog  iituse[t,tGt.ti.D.dcfTipi:I.(cru. 
ijjdecj-,flt  vrnon  alij  pofilt  acquircrc  quatu  domino.I.fcruus  hercditarius  i6. 
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Lii  feruus  iS.inpiincip  l.d  cxre  28  §.  vlt.ebdcm.  Necjuehabet  eapiopofi- 
tio  vllam  exceptioncm  ,  nili  in  rructuario  &  bona«  hdei  poifcflore  quibus 
pei  feiuum  alienimi  acquiri  pofle  conilat ,  ade  >quc  per  hominem  Iiberam 
iim  >do  acqunat  ex  re  illias  a  quo  bona  ride  poiTidetur  dicbl.  li  feruus  18.  §. 
vk.cum  I.fcq.eod  J.qui  bona  fide  25-D.de  acquir.rer.domin.  Sed  exceptio 
hxcnonconuenitfeiuo  donato  quiaille  ex  coniugibus  cui  donatus  fuit 
neque  frucTuarius  cft  ncquc  borue  fidei  pofleiTorii  canquam  dominusvelit 
facere  fuos  fru&us  ex  re  donataproco  tcmporcquo  donator  vixit.  Hoc 
•ipfo  enim  faceret  fe  maLe  fidci  pofleflorcm  ialtem  pcr  rctroficTionem ii  ca- 
ptarct  iucrum  fiu&uum  tanquamperccptortimex  re  fuaquam  tamcn  fci* 
retnon  poiTe  rctrohngi  fuam  htilTe.ltaque  iiiaqua*ltio>An  feruusqucmvir 
vxori  m ottiscaufa  donauit  acqunat  vxori  necue  cx  ea  ftipulationc  quani 
mterpofuent  viuo  marito>ii  poltea  deccflent  maritus  in  eadem  voluntate» 
non  aliopertinetquam  vt  inucitigemus  an  hoccafu  dommium  retrofiji- 
gcndum  lit  fuilTd  mariti  an  vxons  ,  quia  certum  eft  ei  acquiiitum  in  con> 
modum  itipulationis,  qui  eo tempore quo  ftipulatio  interpoiita  clt ,  domi- 
nus  foui  fuiife retroringetur.  iit  confequentcr  cum  IauoJenas  ait  eiTe  in 
pedenti  caufam  obligationis,perinde  citaclidicerct  in  pendeti  ciTe  domi- 
nium  ferui  Porio  non  alia  in  pendenti  cfle  dicuntur,quum  qua?  vbi  cafusc- 
ucnit  retrofingcnda  funt  ilatum aliqucm  habuilfe :  nec  fufpendi  pofliint  in 
aliquemeuentumea.qua?  pofteucntum  non  funt  capacia  retrohclionis  1. 
de  hereditate  19  $.quid  autem  ii  teitamentumD.de  caitr.pecul.l.  qu.rdam 
funt  i^.D.de  reb.dub.l.qui  res  o8.§.remautem  D.de  folut.  Ridiculeautem 
Accuvf  ad  d  l.li  mortis.lauolCnum  intclligit  dc  eo  cafu  qno  donatio  fic  ra- 
£ta  (it  ne  1 euocari  poflit.Quc;  cnim  iic  facta  eflet  vel  non  valcret  tanqua  hi- 
ter  viuosfa6ta&  mter  coniuges,  velreuocari  non  poilet.  d.l.  vbi  itadona- 
turiy.D.de mort  cauf.don.  Atqui IauoIcnur  nondubitar  quincv  donauo 
valeat  tanquamqiurmortis  caufa  non  mtc.  viuos  facta  iit.&  tamen  reuo- 
can  pofTit  vel  ob  hoc  ipfum  quod  mortis  caufa  donatio  eft.  Fatendum  igi- 
tur  eil  inuito  Accurlio,  non  dubitaiTe  lauolen.im  quin  mortis  caufadona- 
tionesetiamquodad  dommium,  retrotrahi  debercnt.  Nec  multum  afu- 
pradi&o  lauoleni  refponfo  diitat  quod  Vlpianus  tra&at  in  I.vxori  22.  De 
donat.inter  vir.  &  vxor.Si  is  qui  vxori  fuarmortis  caufa  feruum  donauerat 
,  cuildem  cum  libertatcheredem  fcripferitan  valeat  inftitutio.  Diilinguit 
enim  Aneum  fcripferitheredehoc  animoquod  dixerit  fedonationispce- 
nitere  eamquc  yoiueritreuocatam^an  vero  non  animo  adimendx  &  reuo- 
candx  donationis  Vtpriorecafu  valeat  mftitutio  habeatque  maritus  fcr- 
uum  hunc  neceflarium  iibi  hcredem:  poiTtnorever^cafu  prarualcat  dona- 
tio>non  fecus  acii  fa&a  eflet  poit  inft  itutionem.  Cuius  djftindVioni*»  non  a- 
lia  ccrtc  ratio  eft  quam  quod  hic  feruu.v reuocata  donatione  non  folum  m 
mariti  dominio re  vcra  feraper  fuerit ,  fcd  ncque  in  vxoris  dominio  vnqui 
fuifle  retrofingatur>qui  tamen  ii  reuocata  donatio  non  eflet  >  muliens  iam 
inde  adie  donationis  fuifle  retrofingeretur  nccproindc  potuiflet  eocafu 
fieri  heresneccflariusmaiitoquieum  mortis  fu.etemporein  potcftate& 
dominij  fui  iurenon  habuiflet.  Jbenim  demum  ncceflarius  hcres  hen  & 
cumlibeitatc  inftitui  poteftquiin  teftantis  dominio&  poteftate  tefta- 
tnenti  &  mortis  tempore  iniiemtur.$.i.Inftit.dc  hered.  mialit.  &difrer.  At 
inepu  Qc  fuperuacua  cflet  diiliiiaio^i  fcruus  hic  mortij  caufa  donatus  nul- 
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locafuretiofingereturfuiile  vxoris,  id  eftne  tum  quidem  cdmreuocata 
donationon  Juiifet.  Quid  enim  pollct  lmpedirequominus  omnimodo  & 
omnicafu  valeret  mihtutio  fcrui ,  tierctqueille  nectilanus  heres  mantof 
Nam  &  ob  hanc  caufam  PapiniaHus  Iuhani  fententiam  fecutus  m  J.  fcr- 
uusvxori  76-D.de  liered.inltit.aperte  &  lndiltinctc fcnbit  fctuum  vxoria 
mtrito  mortiscaufa  donatum  manere  mariti,ldeo  (iic  enim  lc^endum  cit 
nonvt  vulgo/^wi)liaccipiat  Jibertatem  iimul  cV  liereditatem,neccilarium 
hcrcdcm  viro  fore  ,■  nec  iine  libertatc  aliquid  ei  Jegari  poile.  Non  quod 
Iulianus  &  Papinianus  in  ea  fuennt  iententia  v  t  putarent  donationem 
caufa  mortis  retrotrahi  non  debcre  etiam  quod  ad  domimum  (in  eonani- 
que  nulla  vnquam  fuit  intcr  pt  udentes  ditrenlio)  fcd  quia  non  dubitarunt 
quin  reuocandardonationisanimum  habucrit  mantus  qui  fcruumafev- 
xori  mortis  caufa  donatumheredem  ntilituit  cum  Itbertate,  cui  fcilicet 
dircciamiibeitatcm  dare  non  poflet.ii  pro  feruo  alieno  eum  Iiaberet.  £c 
fanecum  negari  non  pofilt  qmn  hic  (irutu  maneat  manti  quandm  mari- 
tusviuic,  illud  etiam  fatendumelt  valcre  abinitio  ipiius  mititt^ionetn 
cum  Jibei tate  fac"tam,Solaque  poteit  ea  fupeicile  qua-itto ,  an  irnta  fiat  ex 
poilk&o  propterdonationemqux  non  fuerit  teuocata.Sed  ciirn  nonprius 
quauendum  lit  de  donatione  an  pcrfecla  iit  &  non  reuocata,quam  donator 
deceilerit,eo  autem  mltanti  quo primtlm  mantus  defunccus  elt ,  feruus  111- 
ftitiKusprotinus&ipfo  iurc  liber  fiatex  inititutionequamdiximus  ab  ini- 
tio  valuiile  >  non-facile  dici  potcit  quodnam  iit  mitans  in  quo  pofiit  dona- 
tio  incipere  ita  valere  &  pertecta*e(Te  vt  prxualeat  inftitutioni.  Nec  eilim 
neri  poteft  vt  iecuta  donatoris  morttf ,  dicatur  perfecla  donatio  fcrui  qui 
iam  tum  liber  6c  hercs  neceflat  ius  rcpcritur.  Uroinde  coarctanda  videtur 
contraria  Vlpiani  fcntcntia  adcumcafumquohic  maritus  expieiTim  de- 
clarauerit  initituendoferuum  donatum  dandoqueei  libertatem  id  fcface- 
icfaluadonatione.Quocafu  nec  lulianus  &  Papinianus  ip4i  negarent  vt  ar- 
bittor,potioremforecaufamdonationis  quaminltitutionis  &  libertatisi 
ita  faciente  donatoiis  eiufdcmque  teftatotis  voluntate,  ex  quapendent  o- 
mnia,donatio,inftitutio,&  libet tas.  Aiioqui  non  video  qua  rationepoflit 
Vlpianus cum  luJiano  &  Papinianoconciliari,  aut  quam  lationem  Vlpta- 
111  fcntentia  &  diftin&io  Jiabcre  po/fit.  Quod  &c  Accuriius  nofter  feniifle 
videturadd.l.vxori  ,-ctim  ait  eile  impoflibiJe  vtnon  videatur  donationis 
reuocand.T  animum  Jiabuiiledonator  qui  feruo  donato  Jibertatem  dedit» 
ci)m  tk  aliaspoenitentixcoie&nra  fumi  foleat  ex  eoquod  res  donatapoft- 
modum  vel  obligata  fucnt  vel  lcgata  1.  ctim  hic  ilatus  51.  §.  il  maritus  ca 
&  $.qui  quafdam  D.de  donat.int.  vir.&  vxor.  Nam  &  inde  Ht  vt  fi  poft  te- 
ftamentum  in  quo  maritusfcruum  fuum  heredem  fcripfcrat  cum  Jibcrta- 
te  ldem  feruus  vxori  mortis  cauia  donatus  iit.prauialeat  donatio  tanquam 
reuocatainftitutioned.l.  vxori.  Setnper  enim  pofterior  voluntas  praualet 
priori  cumdeea  difpolitione  agimus  ,  cjuar  fpeciem  habeat  vltimac  vo- 
luntatis  l.Diui  6.$.licet  D.de  iurc  codicillorum.  1.  mikduodccimaf.  v|- 
tim.Dc  leg.i. 
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v         ERROR  SEXTVS. 

De  tacita  tenccatione  donatiorns  cauftmortis  per  opptgmratwnem 
attt  altenattonem  fubfecutam. 

« 

J£5  VEm  admodvM  legata  &  fideiccmmiiTa  rcuocantur  facilcK 
r^l*  "udaeiusqui  dedit  volui  tateidcitnon  cantum ii exprcila il:a 
litiedct  amlitacita,vtputaob  graues  offcnfas&  mimiciuas 
quar  fupcrucnerint  l.j.f.vlt.D.de  adim.legat.  ita  &  donationes 
caufa  mortis.vquefaciie  quaiibet  voluntate  reuocan poflcvulgocredicum 
eft  vt  tertatur  DidaeCorair.in  i.paic.rubr.De  teitam.num  i;.poitHippol. 
deMarf.fmg       Proinde  licut  111  lcgaco  vel  fideicommiiToh  qurracuran 
adcmptum  ticpct  fubfecucam  rei  Legat*  vel  fideicommifla;  vei:ditior,em, 
d::t:ngiiciedcbemusan  voJuntaria  nc  alienatio  an  nccefTana  vtli  necefla- 
ria  lit  putaob  cgeitatem  te|tatoris  non  ideo  legatum  vel  fideicommtiTum 
ademi^umeiTe  intcrpretemur,  Contra  vci^ii  voluntaria,  Prxterquam  li 
per  donatiouem  alienauo  racta  proponatur  quo  cafu  placet  omnimodo 
cxtingui  Jcgatum  etiamtidonatioipfa  lit  mutiiis,  proptereacjuod  ncmom 
nccefiltatibus  lif.cralisexiitac  1  rem  iegatam  io'.vu  BartoI.l.legaiumi4.$. 
pacerhortos  D.  deadim.  legac.  1.  hdeicomnv.fia  u.  §.  ii  icm  dc  lcgat ?i.ii 
rem  fuam  Init.de  legat.Itacc  indonationecaufa  morcis  volunt  nolhieam 
cxpitarc  pcr  voluntaiKim  rei  donatx  aiienacionem  S  ahamve  quamlibct 
dummodo  fpecialem dc  re  donacadifpoiftionera  vt  fupradido loco  tractat 
Didae.poft  Din  Bald.Alex.Iafcc  aliosad  kStjchum  qui  mcuserit  delegat. 
Iijl.Clar.in^.donacioqua-ft.vlc'.  Non  alia  ratione  qi  am  qubd  donaciotics 
caufa  mortis  iint  fpccies  vltima:  voluntatis  cx  adinltar  lcgatoruin  capian- 
tur  l.vlt.C.dc  don.caufmorc.l.illud  ^.C.cod.Qiiod  ii  icaeit,confequensf.t 
vt  moitiscaufi  donacionon  deheat  vidcri  rcuocata  etiamiidonatorrem  i- 
pfam  donatam^oitcapignoridedciit  cx  cradiderit.   Siquidem  certumelt. 
quodcx  haccaufaiegatum  non  rcuocarctur  I.3.C  de  lcgat.quomodovalc- 
rcc  etiam  li p  gnori^ obhgatio  ab  Jpfo  teitatore  facta  vcl  quam  aliter  celU- 
cor  fciuiiTeclcgatum  pracefTiflet  Lpntdta  6.C.de  fideic.l.  li  res obli^ata  j& 
dclcgac  i.l.vcnusn.C  deprobat  At  videamus  nc  falfum  litdonationecau 
fa  mortis  per  fubfecutam  oppignorationcm  ncn  rcuocaii.  Nam  cum  op- 
pignoi atio  tila  proprie  lit  de  qua  etiam  fola  nunc  Ioquimur,qucj  fit  per  tta- 
d>c:onem,  donatio  autem  quam  morcis  caufa  pnus  facTam  eile  ponimus . 
pcr  traditioncm  quoquc  facTa  eflec(de  ilia  enim  quse  per  ftipulationem  fic 
nondu  igimus^an  fieri  potcft  autcjuomodo  vt  non  rcuocetur  donatiocum 
tradit:o  qu.v  donatario f.icta  fuerat  rciiocatur ?  Aut  vt  non  rcuocetur  pnor 
llla  tradtcio  factadonataiio  per  poilenorcm  fattam  pignoratJtio  crcdito- 
ii?Qua:nam  cnim  potCit  apertior  cflc  voluntasteuocand.T  donationis 
quam  litradicio  qux  dpnationem  feccrac  rcuocecuv,  6\:eaipfa  resqua? 
donatai  io  tradita  fuerac,  alteri  CLadacur?Scilicet  niii  ponaspoic  cradicio- 
nehi  faclarti  cred;tori  altquid  facTum  efle  adonatore  per  quod  conitare 
pollit  volumatem  illius  non  fuiflc  vt  tradendo  eam  rem  crcditori 
renocaret  donationem  ,  puta  ii  eundcm   donatarium  rurfus  feccrit 
polfeUoiem  vt  in  lpccie  1.  vlcima  §.  pcnultimo.  D.  de  donacion.  auc 
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iiexprefledeclarauerit  nollc  fe  icuocatam  donationcm.  Non  tam  enim 
quid  qium  qua  mentefacTum  lit  infpiciendum  eiT  cum  acTus  operari  nun- 
ijuampoflint  vltra  intentioncm  agentis  vulg.l.non  omnisi9.D.li  ccit. 
pet.  Cxtcrum  in  dubio  qui  rem  vni  traditam  alteii  tradit  vix  alio 
animo  id  tacere  credcdus  eiT ijuam  quod  eum  pceniteat  prioris  tiaditionis: 
cum  duobus  eadem  res  in  folidum  diucriis  temporilus  6v  cx  di- 
ueriis  cauiis  tiadi  vtiliter  non  po/Iit  liue  tales  caufa:  iint  ex  quibus 
fola  poiTeflio  iute  talcs  cx  quibus  etiam  dominiiiin  tiamferatur. 
Koncnim  magis  fienpoteit  vt  duo  iint  eiufdem  rei  m  foiidum  poiTef- 
fores  quam  vt  dommi.  1.$  $.  ex  contrario  D.  de  acquir.  po(f]  5.$  ii  duobus 
vehiculum  D.  commod.  Porro  fieri  no^vpotctt.  vt  donatorem  pceni- 
tcac  tiad»tronis  facTx  donatario  qum  pcrniieat  eum  donationis  facTx 
pcr  tiaditionem  &  quam  nec  hodie  poifet  ficere  ilnc  traditiohc  mt\ 
fiipulatio  mteruemret  ,  quam  ponmius  nullam  iiiteruen;ir.'.  Ncc 
eit  quod  quis  obnciat  nihil  obltare  quominus  manente  firma 
pignoris  obiigatione  donatio  quoque  periiciatur  vt  in  ipecie  dict. 
j.vlcim.  paragrapho  pen. D.de  donat.  Id  enim  tunc  vei  e*  dicitur,  cum  op- 
pgnoratio  piucedit  donationispetfecTionem  ■  8c  cum  fubir.de  perficitur 
donatio ex  nouo fadto  donatoris,  hoc  eiT  cum  rcs  donata  nec  dum  tra- 
dita  piius  tradmir  aut  citta  traditioncm  r.uda  pignons  conuentione 
obiigatur  creditori ,  deir.de  traditiir  donatario:  At  non  iimiiitei  ctiui 
prius  traditur  donataiiopolTeacred:cori.  Hoc  enim  cafu  ii  fueiit  inter 
viuosdonatiOjcertiiTimum  ciT  non  pofle  valereoppignorationem  qux 
facTatit  poit  donationcm  iam  peifc&am.Si  vero  fucnt"donatio  caufa 
rnortis  impeifccTam  cam  fuille  quandiu  donator  vixerit,  .&  ideo  tra- 
d:tionem  a  qua  ccrperat  icuocari  pottiiill*,Reuocata  vero  tiaditionc  non 
poile  donationem  pcrfici  per  moitem  pollea  fubfecutam  donatoi  is> 
quia  mors  tunc  dcmum  peiricit  donatioi.em  capfa  mouis  cum  repcrit 
ficTam  eam  vel  pcr  uaditionem  vel  per  iTipulationetn  qu*  non  fucrit 
reuocata.  Nequcrutfuradicmfacitiiqui^chcat  donataiio  cauia  mor- 
tis  fuccurri  ctiam  per  acTionem  data  ei  PublicTana,tum  quoque  cum 
rcidonata?  poileflionem  amilit  1.2.  D.  de  publician.  in  rem  action. 
Nam  adcumcafum  id  pertirct  ,quo  donatarius  caufamortiS  alio  modo 
po.Tcflioncmamjferitquam  faCto  cx  volur.tate  ipiius  donatoris  traditio.. 
ncm  donatanoantea  lacj^m  leuocantis.  Inauditum  cnim  cft  vt  dona- 
tario  caufa  mortis  aliqua  detur  adtio  pofT  icuocatam  donationcm 
prarfertim  vero  vt  agat  vel  contta  doratoiem  ipfum  vel  contra  eUm 
guj  a  donatorc  caufam  habeat,puca  cotra  creditorcm,  ctu  donator  candem 
rcm  mortis  caufa  donacam  oppignorauei it  cV:  tradident.  Nec  abfurdum 
viden  dcbet*  donatoiem  ear.dem  rcm  quam  donatario  tradiderat  , 
alten  tradcre,  donatarii  confenfu  nullo  interueniente  ,  cum  donationis 
rcuocacio  pendcat  ex  fohus  dona.toris  volun*ace>  ncc  ci  nccelTaria  tic  a&io 
ad  rem  rcpctcndam  liue  per  condicTionem  tiue  pcr  vtilem  in  rcni 
a&ionem  ex  l.qui  mortis  $o.D.de  mort.  cauia  donat.  niii  cum  donatarius 
poiTeiTioncm  fuam  mordiciis  tuetut  nec  vult  rem  reiTituere  tametii  reuo- 
catam  videat  donationem  vt  necefTc  tit  donatori  vel  ad  vim  &  ad  arma  vc- 
nire  vcl  acTioncm  impetrare.  Hoc  vero  cum  in  qualibct  mortis  caufa  do~ 
iiacionc  veuim  eit  tum  in  ea  maximc  qux  fit  inter  yiuim  Si  vxoicn^ 
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qux  licet  hoc  iimile  cum  c^tenVhabeat  cjuod  &  valet  ab  initio  &  reuocarl 
l>oteifc ,  habet  tamen  hoc  di/Hmile  ,  quod  Li  reuocetur  non  ob  id  naf» 
cicur  condi&io  ,  quomodo  inter  extrancos  nafceretur.  fcd  nihil  intcr 
coniuges  actum  ld  elt  nuila  vnquam  donatio  fada  elle  intclligitur, 
l.ll  vir  vxori  51  in  fin.D.dedonat.intcr  virum  &  vxor.  pottilate  nimirum 
reuocationtstollcnte  intellcdlum  donationis  vt  loquitur  Papin.  quamuis 
in  aba  lpeciem  Uipatroni  55.patagrapho  vlrimo  D.  adS  C.Tiebellianum 
cum  in  ddnatione  ra&a  n.tcr  exuar.cos  cond:#io  qua?  exreuocauonc 
r.afciturpra-hupponat  r.on  toliat  hitelleCcum  donacionis  prxcedentis.  Eft 
igitur  hac  in  le.dnicifa  ratio  donationis  caufa  mortii  &  lcgati,  nqui* 
dcm  lcgatum  non  ex  eo  fojo  rcuocatum  intelJigi  poteft,  quod  re* 
Jegata  fucrit  oppignorata  6c  crad.tacicditoii.d.l.^.C  dc  legatis  Ec  ratio 
diueriitatisnonobfcurancc  tamenab  interpretihus  animaduetfa  illa  eft, 
quod  noniicutidonatiocaufamortis  tequiric,  traditionem  ab  ipfo  dona- 
tore  facicndam  cumlfcipulatio  nulia  lnccrcediC  ,ita  &  lcgatum  vt  valcat 
Ciadi  dcbct  a  teltatote ,  SufHcit  enim  vt  tradatur  ab  herede  ,  qui  ii 
tradere  non  pojTIt ,  nrhilominus  altimattonem  legati  praltare  poteit, 
ideoquenonpotcitvidcri  teitator  habere  voiuntatcm  adnnendi  lcgati  ob 
idfolumquodiemlcgatamoppignorauerit&tradideric  cum  in  eo  nihil 
faciac  cotra  ld"  quod  rccic  cu  lcgatiit,quomodo  facit  donator  cotia  id  quod 
fecit  cum  donauit,litiaJatalii  rcm quam alteri  iam  tradidcrat  cx  dona- 
tione,    Sed  &  alia  ratio  addi  poteit,  qua?  cum  hacconmngenda  elt » qucd 
ex  legato  pcrfonalis  actio  nalcitur  contra  heicdem  ,  qiu  vt  iaru  atngi 
legatum  praritare cogitur  iiue  in  fpecid  iiue  in  altimatione,acproin<ic 
iiue  rem  legatam  teltator  aln  tradkterit  iiue  non,dum  nihil  aliud  iitextjuo 
poific  colligi  fadam  a  tcitacote  adempcioncm  qu*  fadta  nunquam  W- 
telligitut  pcr  oppignorationem  cum  poiTit  hercs  lucre  pignus  vt  lega- 
tum  vel  hdeicommillum  praritet,   ld  emm  eit  quod  li,rtiuianus  fcnbit 
in  d.paragtapho  lt  rem  fuam,  in  lilis  verbis er  ide.o !egatartu,n  curn  berede 4- 
gere poffe  vt prxdia  a  creduore  /«**///Mr.EtJmpecat.  Seuerus  dc  Antoninus  in 
didta  lcge  tertia  C.  dc  legatis  &  tdto  /1  in  perfonarn  atlio  e/efla  eft  retle 
placuit    ab  herede  prxdta  /iberari.     Qujbus   verbis  duo  ilgnincanc 
quae  pugnare  inuicem  videntur  ,  nec  tamen  pugnanc  quorum  alce- 
rum  eit  hoc  lcgatum  pcr  opp:gnoiationem  ademptum  non  intel- 
iigi,Alcerum  ,  Fore  tamen  inutiie  niii  a&io  perfonalis  in  heredem 
'  compecetetatqueaiegatario  eligetetur.  Namii  eligcret  vindicationem 
contra  poneiToiem  etindemque  creditorem  cui  res  ipfa  tradita  cifec  a 
donatore,  fummouerctur  eadem  exccptione  dati  pignoris  qua  illc  ipfe 
qui  &  pignu.sdeJit&rlegauit  linunc  ageret,fummoueri  potlet,  cym  obli- 
gatio  pignons  vtiliter  fuerit  coutiacta  viuo  tcltatore ,  atque  ita  pnus 
quam  lcgatum  deberetur,  fdltcmquecogenduscilct  icgatanus  luere  pig- 
j)us6v  fatisraceiecreditori  vcaudui  pofiet  vindicajis  a  creditore  lem  iibi 
leqatam  quia  etii  rem  cencrec  quam  cicfindus  nuda  conuencior.e  obligaf- 
fcc  ,hypochccariam  paci  cc  vel  poifcfliotic  ccderc  vel  debicum  ioluerc 
cogcrctur.d.l.liics  obligata58  De  lcgac.i.  Qi^i  crt;o  non  poiTcc  habcic 
rctentioncm  hili  offerendo  quomodo  habcre  poteric  adtioncm?  Atqui  cx 
.donatione  caufa  morcis  nulla  compecicpcrfonalisaiftio  neque  concta  do- 
natoiem  qui  donauit  per  uaditione  neque  coutra  ipiiusherede  >  de  quo  nc 

quideni 


uigitized 


toy  Gopg 


I>  E  C  A  D.   XLVI.   ERROR   VI.  io^ 

q^ldem  cogitacum  fuit  vt  obligarecur  fcd  tantu  m  vt  lxderccur  &  minorcm 
heredicacem  nancifcerecur,  vcprobauimus  Decade  fuperiore.  Ficricrgo 
nonpoceft  vtnon  licinucilis&  nrita  donatio  caufa  mortis,  quoties  rem 
donatam  cradit  donator  creditori ,  faltem  fub  ea  cxcepttone,  Niii  iit 
iUe  paratus  lucre  pignus.  Quamquam  &  eo  cafu  quo  cfict  patatus  lucre, 
faciliusilliprodeteearesdebeietadpignorisretentioncm  ii  forte  pieca- 
nam  haberct j>oiIe(fionem  quam  ad  rcm  a  creditore  auocandampcr  actio- 
ncm  vt&:  in  (pecie  l.cum  hic  ftatus.u.f  ii  mantus  ea  quar  donauerit  5.D. 
de  donatione  mter  virum  &  vxor.Si  cnim  ex  donatione  caufa  mortis  nuila 
nafcicur  a&io  contra  donacorcm  ipfum  eiufue  heredem,quanco  minus  da- 
bicur  contra  tertium  &  iuftum  pofldlbrem  t  Nam  ncc  aliam  habere  poflec 
quam  vindicationem  quarporro  cum  non  dctur  nili  domino ,  non  poceft 
accommodaridonacanocaufamorcisqmppequidomtnus  non  iic,neque 
▼iao  donatorc  quem  ponimus  ita  donaflc  mortis  caufa  vt  116  ftatim  domi- 
mum  cranftuleric  fcd  dominii  cranflationem  contulcritpoft  mortcm  fuam 
( alioqui  non  valerecpignus  quod  a  donatore  non  domino  conftitutum  ef- 
fet  cicia  donattonis  rcuocationem  )ncqucpoft  mortcm  donatoris,  quia  tfic 
dominii  tranflatio  nulla  fieri  poteft  niJi  pcr  legem ,  Jcx  autcm  non  tranf- 
rertdominium  indonatariumcaufamortis,  niii  intcrueniente  tradttionc, 
qiLr  camen  nulla  hic  iuteruenifle  mcelligicur  cum  Vttius  donator  ea  quam 
ab  inicio  feccrac  reuocauic.Ideo  autem  confulcN  locuci  fumus  de  donatio- 
nc  caufa  morcisfa£ta  pcr  Ctadicionem,quia  fi eflec fa<5ca  per  itipularionem» 
re£tiirs  xquiparari  poiTec  legaco,vc  qnamuis  r£  donacam  opprgnoraflet  do- 
nator  Sc  cradiditfet  creditori  nihilo  magis  videri  deberet  reuocaca  donatio 
crjx  fciliccc non  magisquam  lcgatum  cxgeret  tradicionem  a  donatorc  ip- 
10  faciendam,ncc  rurfum  minus  quam  legatum  parerct  a<fcionem  pcifona- 
lem  111  hcredcm  donacoris,cuius  adtionis  vi  &  poccftare  pignus  luere  rcnv 
quedonatampraeltarecogeretur.Cumenim  donatiofacla  cft  per  ftipula- 
tioncm,nihil  racitconttadonationcm  ftipulacor,cum  rempromiflam  alce- 
ri  ciadic,&  oppignoracllquidem  non  ided  libcrac  hetcdem  fuum ,  quomi- 
nils  ex ftipulacu  quandoque  conueniri  poflic  Ci  n6 alicer  donacio  rcuocccnr. 
Almd  euec  ii  eam  rem  donacor  viuus  alienarec  non  ex  neceflicace  (  nam  Sc 
nacuradonacioniscaufa  morcishocfacilepacicur,  non  mimlsquam  lega- 
tum,  vc  res  donaca  alienccur  ad  fubucniendum  neceiTicacibus  donacoris  fal- 
ua  donacionc  cum  is  qui  iic  donac  malit  fchaberequam  donacarium,maiic 
aucem  donatat  ium  habere  quam  heredem  Qium  I.Scnatusjj £  1  D.dc 
mort  cauf.donat  )fed ex  mera  voluntate  quomodo  in  legatis  diftmguimus 
ciiinreiiegataralienacioficex  ticuloonerofo  d  1.  rcm  lcgatam  18.  iun&L 
cum  feruusic.D.deadim.lcgac.&  Paulo  lib.4.  fentcnt.  tic  1  $.9.  Ncc  enim 
credibilc  eft  quod  donacor  volucric  obligacum  mancrc  hercdem  vc  prrrfta- 
rcc  eam  rem  cuius  [Jraftandar  facultatcm  omnem  ei  peratienationem  atje- 
mericarg  l.ii  cumi^.in  illis  vcrbis  ttberdtns  erit  <jhm  vendttor  mhtl  hsbet 
fuodtradit.Et  quamuis  fupcriic  faculcaspnrftandar  arftimacionis ,  pnus  ta- 
meneft  vtcxdonatione  caufamortis  debeat  hcrcs  ipfam  rem  donatam 
prarftare  fecundum  voluntatem  donatorisquam  vc  iit  vrgendus  adpraftan- 
dam  «rfttmacionem  arg.l.fi  muliei  59  §.ex  aife  D.dc  iur.  dot.In  eoqj  aper- 
fce  diueria  caufa  eft  oppignorationis  Sc  alienationis:quoniam  oppignoracio 
cum  ius  lucndi  admtttat,no  cxcluditprajftandar  rci  facultatcm  quam  alic- 
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nacioexciiidi^quaMiullo  luicionfs  remedio  tefohii  poceft:  Ec  quod  icnbi- 
tur  ind.§«ii  rcm  fuam  de  legacalienaca  re  legaca  nihilominus  debcti  lega- 
cum  li  non  adimendi  anirao  fadta  alienacio  lic  non  ica  debec  accipi  quali 
probari  dcbeatexparte  hecedis  anmius  adimcndi  vc  adcmptio  tacta  vi- 
deacur.ted  c  contiario  lta  vt  ex  patte  Jcgatat  ij  probandus  iit  animtts  non  a- 
dimendj  cum  voluncaria  aliet  at;o  eit»  acii  fcriptum  e(fetapertius&vet> 
bis  tantttm  tranfpolitis,  li  animo  nou  ad;mendi  tacta  aiicracio  nc ,  relata 
fcijicet  negatione  illa  non  ad  verbum  adimendt  cui  coharrec »  non  ad  fyila- 
bam/J cui  li  lungdetur  raceiet  negatmam  condicionem  quait  fcriptum  eft 
Cctnifi  c\ux  tamen  proahjrmatiua  fumi  debet.  Denique  mter  lcgatumtfc 
donattonem  caufa  moitisfactam  pct  itipulationemmhil  inccreit.  Ac  cum, 
dor.acioperctaditioncm  iacta  eit  itcut  inco  differc  aiegaco  quod  per  op- 
pjgnoractonem  qujecomicem  cradtcionem  habcatreuocata  intelligiturn5 
etiam  legatum  vt  lam  probautmus.  lta  &  in  hoc  quod  rei  donata?  venditio 
non  inducit tacitam  donationis caufa  mottis  reuocacionem ,  cum  tamen 
c\  rei  legata?  vcnditione  legatum  ipfoiure  adempcum  cfle  intelligacur  u\ 
moio  voluncariam  caufam  habuenc  vcndicio,non  neceflariam :  Ec ,  vc  di- 
cam  generaliu?,per  cam  alienacionem  aliamvc  conuentionem,que.  rccon- 
trahatui,donacio  caufa  morcis  reuocaca  incclligicur,  non  pcr  eam  qua:  line 
ttaditione  tiat.Legatum  verb  per  alienationem  quamlibet  r  cuocacum  cre- 
ditur,eciam  qux  racta  iic  citra  vllam  tradicionem.  non  eciam  percradicio- 
nem  quar  iicfacca  lic  vc  ex  ea  non  fequacuralienacio  cuiufmodieacft  qu.c 
inceruenit  in  oppignoracione.Itaque donacio  ceufa  mortis  facta  pci  cradt- 
tionem  inrirmior  eft  legaco  vcfacilnis  reuocecur ,  quoties  a&us  ftibic- 
quens  Hert  non  poteit  imc  tradicione.  Firmior  vcrb  ii  in  co  fcquenci  actu 
nullacradirioexigatur.  Ec  racio  diuctftcacis  clt  quia  is  qui  rem  aJiquam 
morcis  caufa  donauiC&  Cradidit  donaurio ,  ctiamli  poftmodum  camrcm 
vendacauc  legec  non  ldeo  camen  potcit  videri  hoc  agere  vt  reuocct  dona- 
ttonem  quandiu  non  reuocat  tradttionem ,  lmb  in  hngula  momenta  qut- 
bus  patitur  durate  cradicioncm  td  clt  rem  femel  donatam  rcmanere  penes 
donatarium  ,  tamdtu  vidccur  rcnouare  donacionem  ii  non  fpecialiccr  eam 
reuocauerit:ciimque  ea  pactentia  iic  a&ui  fequcnci  conttaria,fiiumque  ef* 
fedtum  iam  habeat mirum  non eft  cam  prarualere.  Nam  qui  vcndit  fcob-; 
Jigac  quidem  ad  tiadendunijfed  non  idcuco  tradit  ncc  eo  mintis  valet  vcn- 
ditio  etiamii  res  non  tradatur ,  quippe  ctimpernciacur  confenfu  fufnciac* 
qucobligatum  cfte  venditorcm.vc  prcftecquanti  intereicemptoris  1  prinu 
pf  deactionc  empci.l.  ii  Cradicio  quarca.C.  eodem.   Quam  ob  caufatu 
dicimus  alicna?  quoque  rci  venditioncm  valere  l.retn  altcnam.vigelima 
oclaua,  D.  de  concrahcnda  cmptionc.   Cur  non  crgo  &  rci  donatar  i 
venditore  ipfa  quoquc  donationc  (ubliAente  ?  Sic  &  qui  legat  heTcdcm 
futtm  obligac  1.  heredicariamm.quadragelmta.D.deobligationcc^actio- 
aiib.  Non  potclt  igitur  bona  elie  confecutio  vt  qtu  legat  rem  mortis  cauk 
donatam  hoc  ipfo  donationem  rcuocare  videacur-,  cum  mhti  vetet,& 
yalere  donaripiiem  cV  obiigan  hctcdem  legatario.    Et  quamuis  hoc 
plus  fit  in  legaco  quam  in  donatione  ,  quod  cx  co  dominium  craof- 
feiri  ic<Sta  via  poceit  a  tcitatorc  in  kgatanuru  1.  a  Titio  icxageliuu 
6'u>  ^i'.  j  ......  ;\:  \i:u:vj:li'g.u  ..jrjy^y.^pijgg 
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.qitarfc! ,  infm.  dc  furt.l.lcgatum  8o.dc  lcgat. 2.  in  propofito  tarucn  cafu  ca 
dominij  tranflitio  ipipcdttur  proptcr  traditioncm  drmatarib  &iUmab  ip- 
{0  tcftatorc»  &  quam  tcltator  numquam  rcuocauit,  quia  licct  lexnulla  indi- 
geat  traditionc  ad  dominium  transkrendum  ,  non  aliis  tamen  ciiibus 
transfcrt  linc  traditionc ,  quam  quibus  nullum  impcdimentum  cit  cx  pnrrc 
rci  quominus  heri  poflit  traditio,nifi  cjuia  dccft  pcrfona  qux  pofiit  tradcrc. 
At  cum  prarccdit  mortiscaufa  donatio  facta  pcr  traditioncm  nunqtfftti  rc- 
uocatam,  ticri  non  potcfl  vtcadcm  rcs  a  dcfuncto  donatorc  iam  tradita,  i- 
terum  pcr  hcredem  lcgatario  tradatur.  Etgo  ncquc  illud ,  vt  eius  domi- 
niumperlcgemipfoturcinlcgatarium  transferatur  ,  Ncq  ie  cx  co  quod 
Jcgatum  valet  bcnepofiis  infcrre,  dominij  tranflationcm  ipfam  ipfo  iurc 
fieri  inlegatarium,  quia  noncfl  ncccflcadconllituendam  legati  fubftan- 
ham  cV  val.ditatem  ,   vt  dominium  rci  lcgat*  in  Icgatarium  tranf- 
catfcdillud  tantum  vtad  eius  prxftationcm  bercs  obligctcr,  qucmadmo- 
dum  ccrncre  cft  non  tantum  i  j  Icgatis  per  damnationem  ,  cx  quibus  clim 
■domimum  finetraditionc  uon  transfcrebatur ,  rcpugnantc  fcilicet  vi  ver- 
l>orum  quibus  heres  kgatum  dai  c  ,  hoc  eft  dominium  cius  transfcrre  iu- 
tcbatur:fcd  etiam  in  legatis  ipfisper  vindicationc  n  rclictis ,  fi  fortc  tefla- 
tor  rcm  Icgatatn  poft  tcitamcntum  oppignorafict  :  quo  ofu  valcretqui- 
dcm  niJiilominus  lcgatum>  fcd  tamcn  ha&enus  tantum  vt  Jcgatario  fupcr- 
clfctactio  rerfonalis  in  heredem,  non  vt  tanquam  domiuuslegati  vindica- 
tionem  haberc  debcrct  contra  crcditorem,  etiamfi  paratus  eflct  ei  ofltrrc, 
Sic  cnim  accipio  ,  quod  fatisapertc  in  hunc  fcnfum  mcoiudicio  fcriptum 
eft  in  dicta  I.tcrtia.  C.  de  Icgatis.    Atque  ita  cfle  vt  donatio  caufa  mortis 
aiunquam  reuocataintelligi  dcbcat  nc  quidcm  pcr  fpccialem  dc  re  donau 
djfpofitioncm,nififpcciaItsrcuocatio  iactafit,  vclpcrverbacxpreua ,  vcl 
.pcr  contiariumadum  tradttionis  ,  co  cafu  quo  traditio  intcruenit  in  ia- 
cienda  donationcprobatur  non  malc  cx  1.2.  C.  de  nr.  dot.  vbi  iicct  agatur 
dc  donationc  quae  pcr  ftipulationem  non  per  traditionem  facta  videatur ,  6 
tamcn  proptus  intifcare  non  ita  cfl,  pcrtinctquc  ca  Icx  ad  donationes  tradi- 
tionc  factas,  quia  vt  alibi  monuimus,  ca  dcmum  donatio  diciturfie- 
ripcrftipulationern  quae  fic  fit  vtdonatarius  a  donatorc  fttpuletur  ,  non 
.item  iUaquarfit  ftipulantcdonatarioadcbitcrc  donatoris,  ex  ciufdcm  do- 
natons  iuflu  &  mandato :  Vidcor  enim  tibi  traderc  quod  iubeo  vel  patior 
.tcab  alio  ftipulari  ex  co  quod  vcl  mcum  fit  vcl  mihi  dcbcatur.  Nifi  quod 
vidccur  hoc  cafu  faciltor  reuocatio  donationis  Jonatorctantum  ftipulatio- 
nis  condicioncm  pro  arbitrio,cjuod  tacere  potcft  immutante  L  mulier  bo- 
na.72.$.vlt.D.cod.quam  fi  traditio  rcalis  fifta  eflet ,  quo  cafu  longe  proba- 
biJtus  tcntari  potcu  ncceffai  iumcflc  ,  vt  rcs  donata  auflferatur  donatario 
adhoc  vt  reuocata  dicatur  doriatio  qua?  exprcfla  voluntatis  teftificatione 
non  fuitreuocata;Et  tamen  ncgatlmpcrat  1  Antoninus  in  d.l  2.rcuocatam 
intclligi  dopationem  ex  eq  folo,  qaod  matcr  qtia?  donandi  anitno  paffa  fue- 
.rattiliam  ftipulari  partcmdotis  Jimidiam  poft  mortcm  matris,  hcrcdcm 
poftca  iljaminflitucritex  minorcciuamdimidia  portione,  Nempequod 
cauia  donationis  nihil  commttne  haocat  cum  rbrma  fucccffionis ,  quamuis 
.nonpotucritmatcr  apcrtius  dcchrarc  1  citra  exprcflam  donationis  reuo- 
cationetn  >  quodnoflct  filianhabcrc  ius  agendi  pro  cttmidia  ,  ^u4ra 
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inftitue  ndo  cam  pro  minore  partc ,  fi  non  facerct  in  contrariumpro  fili^ 

Suod  tamctli  agit  c<  fach  fibi  per  matrcm  donationc,  non  tamen  agit  c< 
ipulationc  materua,feu  hcrcditaria,fcd  cx  propria,cuius  rbrtnam&  lcgem 
nonimmutiuit  matcr  cadc>nquc  donatrix,  ctfi  potucrat  ijla  immutarcfi 
voIuiffef.Multo  minus  igiturvidcri  dcbct  reaocatadonatiocaufamortisfa- 
Cu  pcr  traditronem  rcalem ,  quandiu  donator  patiturrem  afe  traditamdo- 
natario  pcncs  Joima; ium  rcmancre,licct  cam  ipfam  rcm  vendidcrit  velle- 
gucritjVcI  inftitutionis  e:iam  tirulo  rcliq  jcrit ,  nifi  cxprcisc  ac  fpccialitcr 
icjocaucritdonationcm  auttraditionepcrquam  taila  tucrat doiutio.  \cc 
fanc  vlla  ratio  cft  vt  donatio  caufa  mortis  cam  racilereuocctur  nuda  volun- 
tatc atquc  rcuoatur  lcgitum  aut  fiddconmiiffum  ,  cum  ncquc  fiat  nuda 
vo!untatc,ncc  ca  rurfum  quoc  verbis  cxprclTa  lit,  nifi  traditio  ctia  n  interuc- 
ncritvel  ftipuIatioXfiquisargentum.$j.C.dcdonat.  proptcr  quam  caufam 
dicimusdonationCmcaufamortis  licctmulta  cum  vlrimisvoluntatabiisu. 
milia  habcat,propius  tamcn  acccdcrc  ad  donationes  quarum  &  nomcn  rc- 
tincnt.Indc  nainqud  illud  etiam  ficri  vidctur ,  vtnon  tam  racde  lint  rcuoca- 
biles,qium  funt  lcgata  &  fidcicommifla ,  in  quibus  prartcr  voluntatem  tc- 
ftatoris  nihil  cft  cx  quo  fubfiftant,  nec  proindc  quod rcuocandum  fit  vt ip& 
quoquc  legit  a  &  fidcicommifla  rcuocata  intelligantur. 

- 

/  ERROR  VII. 


De  reuocatione  tacita  donationis  intervimsfatli  ititcr  virttm  vxorem. 

"^fcFg  Acnam  crrandi  occafioncm  noftris  prarbuit  vt  crcdidcrint 
.X^  1  tl';nationcscaufa  mortis  cxcmplo  legatorum  3c  fidcicommif- 
$  i  forum  tacitc reuocari  poiTe,  quod  viderutdonationes inter vi- 
^2J?  uos  li  racta:  fint  intcr  virum  &  vxorcm  facile  ac  tcrc*  quccunquc 
minimo  voluntatis  indicio  rcuocatas  intclligi ,  vtputa  fi  maritusrem  a 
ipig  lori  obligaucritcrcditoriautalijlcgaucrt.  I.  cumhic  itatus 
mantus  ea  qux  donauit,&  §.qui  cjuafdam  res.D.dc  dotiat.  int.  vir.  & 
vxor.  Sic  cnim  rcrcpaflim  noftrcs  ratiocinari  videas,  cjuali  putcntparum 
:rercrreandonatio  nctafitaconiugcintcr  viuos  ancaufamortis,  quod  v- 
traquc  donationis  fpccics  non  nifi  mortc  confirmctur,vt  Ioquuntur,  proxi- 
mcquc  acccdat  ad  natuiam  vkimr  voluntaus. Itaquc  &  has  &  illas  donatio- 
ncs  non  tantum  inuiccm  xquiparaut,  fcd  etiam  cum  Icgatis  &  fideicommif- 
fis.Nos  ficuti  proximo  capitcoftcndimus,  noncflcbonam  hacinrcxqui- 
parationcm  aonationum  caufamortis,  &  lcgatorum  aut  fideicommiflb- 
rum,itanunc  probabimuslongc  aliam  rationem  conftitucndam  ctTcdona- 
1  tionum  caufa  mortis,aliam  carum,qua?intcr  viuos  fiunt  inutilitcr,  fta  vtc- 
gcant  confirmationc.  Nam  donationcs  caula  mortis  cum  ab  initio  valcant 
ctiam  intcr  coniugcs,vt  iam  farpius  diximus,ex  I.fi  cum  9.  §. vlr.  cum  duab. 
fcqq  D.dc  donat.inc.vir.&  vxor.  fiuc  pcr  traditioncm  rada:  fmt  fiuc  pcr  fti- 
puIationcm,ficati  nulla  cgcnt  confirmationc ,  fcd'  tantum  ocrfcctaonc  qux 
us  contingit,fmc  vUa  lcgispotcftatc  dcrimfto  in  cadcm  voluntatc  donatd- 
rc,ita  ncque  tafn  facile  rcuocari  polTunt.  Qua?  vcrointer  viuos  fiunt,qucm* 
admodum  ab  initio  inutilcs  funt,rcmanc'ntquc  infirniar  quouiquC  Icgis  au- 
xilio,&  pcr  Diui  Scueri  conftitutioncm  oonrirmcntur,ita  quandiu  mfirmx 
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limtarpriiifqiiaperlcgcconru-rncntur,  quod  rto  fitmfirr.oncrcdcmilantc 
ccuocatara  donattonem  donatorc,  faeilc  rcuocari  poffunt,  cumearcUocJ-- 
tto  non  ta  cd  fpe&et,vt  quod  gcftu  fuerat  infirmctur,  quam  vt  quou  fcmncr 
inhrmu*  fuit  numqtiam  pofllt  contalcfccre.I.a  marito  ig.  &pafl}m  Cde  do- 
nat.inter  virum  &  vxorem.Inde igitur  fit,vt  fl Tcm  a  fc  vxbri  donatam  mi- 
ritusaliilcgaucrit,hocipfo  vidcri  debeat  donationcm  rcuocafle ,  quamui* 
legatumhon  iit  cx  numcrocarum  alicnationutn ,  quar  per  traditionem  fi- 
unt,  quia  cum  fittitiHushabilisadtrans^cndumdominiumexfoIaJcgis 
potcftatc,  fi  nihil  impediat  tranflationcm ,  non  potcftimpedimentum 
adterrcdonationu*nuriquam  valair,  &quamutseadonacio  taiisfitVdul 
oiortcdonatori^cdnrtrmaripotuerit/cjuia  tamcn  lcgis  auxtlium  neccfla- 
rmmcft,  necfteripoteftvteiufdem  rei&  lcgatum  &  donatio  funuJ  cori^ 
hrmctur,pra!ualetcau(a  Iegati,quippc  quod  pritis  valct  quam  donatio,  cum 
ncceileiit  valerc  iiludcx  tcmpore  tacti  teftamentrS  ac  proindc  vmo  acihue 
donitorcjicct  uon  niii  oolt  mortcm  conhrmctur '  nadcnus  vt  deberl  im 
cipiat,cjuia  nccprius  teftamcntum  ipfum  confirtnatnr.  Donatio  veio  inrcc 
viuos  fa&a  ,  quamnis  ex  bratione  SeUeri  confirmetur  mc.rtc,  td  eft  co  Ifti 
ftanti  quo  donator  moritur  ,  ac  proinde  vno  inftanti  prius  quam  lecatmJi 
deben  tncipiacquia  tamen  non  aliter  confirmarur  quain  <i  non  fucrtt  rci:6- 
cata,&  poteflas  conftituttonis  reperit  iam  eb  temporc  faccum  icgatum  V 
quidem  vtilitcrac  tale  quod  per  legem  duodccim  tabulorum  omniraocH 
conhrmandum  fit  aliquando,  Non  potcft  confirmari  mortc  tanquam  qua: 
non  folum  inflrma,fcd  ctiam  inhrmata  fucrit  priufquam  confirmanda,ii  ta~ 
men  quod  iam  pcr  fe infirmum  cft,  infirmart  amplius  poteft.  Ob  cimquc 
caufam  Iuftinianus in KouclI.i5i.cui  titulus  cft  Sacra  fbrm.tranfmifs.caivitc 
primo.cum  tpfis  donationib.is  fupra  modum  &  contra  iuris  vctcris  ratio- 
nem  fauere  velIct,coacrus  fuit  cxprcfllm  conftitucre  vti  nc  confirmatio  ca- 
rum  impedireturexco  folum  quoddonatorrcm  donatam  vel  In  hypothc- 
c*mdcdcrit,vel  lnpigfUistradiderit.Qmbus  vcrbis  /lcuti  oftcnditdifercu 
tiambacpartenullam  efleinterpignus&hypothecfcin  ,  ita  fignificat  nou 
oblcure  itis  antca  talc  fuihe,  vt  Hqe  donaror  pignori  rem  tfadjdiHct,  fiue  hy 
pothccs  Antttm  dediflct.hoccft  fine  traditione,  &  nuda  coftucntione  obfv 
ga.fet,donationis  confirmatioimpcdirctur^quamuis  Vliiianus  inilictoS  £ 
mantus,de  pignore  tantum  Ioquatnr  non  de  hypotheca,'£r  fane  ita  eft.  P6- 
terat  oltm  fufncere  ad  extinguendam  inter  viuos  coniufecs  fcctam  c^ati^J 

nem,quoddon3toreamrcmpignorioblig'.ire,tainct(i  non  tiad'idirret,ncc 
fcunus  ruit  neccflana  conftitutio  Iuftiniani  in  co  cafu  QU 
quam  quo  pigno  ' 
que  fimul  valcre, 
obtinet,cum  &p  ^ 

Lvltima,  fpenul.  D.de  donat.  At  tiwfonrion^&w  ^cafaSbS1 
to,cjmd  attmet  dicerc,vtrumque  valcrc  polib?  Valct  fgituY  C6\Ai bjenus 
folivchypotheca,idcoque  impcdit  nc  donatl^alioqtmi  inualida  ifgcn 
COnhrmetur*  ouia  briJim  nfl- 


^.cuutatiu«TC.ncxprc[iamprorcuocata habcatur.  Hoc itavtamcn,  nia^o' 
ammoKnt  donator  vtadhuc  poftobligatamrem  quim  doiiaucrat  nihiJo-' 
mwus  vcllctdonatum.Hrc  enim  cxceptlo  fubHcienda  clt  eSc  Vlptinb 
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§.li  nwritus.Non  qvuJc  c.o  feiifu  vt  fi  rcs  vxori  donata  fubindc  rucnt  tradita 
credir  >i  i  vxur  quaii  fa.  ta  dominavindicationcm  habcrc  dcbcat  contra  cre- 
di.tcre  ;i  o.fJcrcndo  faltem  cj  dcbitum,fcd  hactenus  tantum,  vtfi  niulierfit 
iu  rci  p  ^ifcllionc  fjkcm  prccaj  u,'icc  i  ucufet  folucrequantitatem  pro  qua 
hicrat  rcs  obligit.i  dcbeat  habcrc  doli  cxccpttoncm ,  vt  lex  ait,  quodipfum 
fic  accipie  idum  cft  ,  non  vt  dcbcat  habcre  doli  cxceptioncm  contra  credi- 
torem,(q  'ia  quod  ad  crcdituarej.u  attinc: ,   nihiJ  potcft  intcreife an donatio 
valcatj  nccnc  ,  cu  n  qualdcunq  icpotkil-jrp  >ifiteum  fummoucrcacpi- 
gnoris  yinculum  diffolucrc  obloto  d«-btto.lJlaulusu.$.i.D.  quib.mod.pig. 
vcl  hypot!i.f  jluitjTed  vt  contra  heredcm  donatoris,qui  fiuc poft,  fiue  antc 
iVimiflu-n  fuis  nurnmiscrcditorcm  vcllcta  mulicre  rcm  vindicarc.  Nj!n 
qutn  (l)t)»roo  iurc  habc  t  illc  viudicationc  lylubitari  non  potcft,tumquo- 
«quccum  donator  voluntatem  fuana  dcclarauit,  quod  per  tiaditioncm  pi- 
gnoris,donationcm  reuoc,nam  nollct  >  fiquidcm  non  poteft  pcr  orationem 
Scucri  donatio  ita  conrumari  vt  ex  cadominium  translcratur  m  donatana 
vxnrcm  fincuaditiunc  co  cofu  quo  ncc  vcra  traditio  ficri  a  donatorc  pof- 
fct,  nc  fngitur  rraditio  intcrucniifc  illo  cafu  quoncquerc  vcra  intcrucnirc 
poilet^Iufoue  poflit  fi<ftio  in  c.ifu  ficto  quam  vcritas  in  cafu  vcro,  conua  1. 
confcm  mibas  13.  D.dc  intcrrog.in  iur.facicnd.  Atqui  ncque  donatorncqv 
donatoris  herespoifct  rerrt  i  irn  tcftatoii  traditam  alij  tradcrc  ad  dominiu 
pcr  traJitionc.n  transicrcn«Ium,miecx  caufadonationis,  fiue  cx  ali.i  quali- 
bct  citra  dolum  malum,qui  plcrunq uc  dcflcctcrct  in  criincn  ilcllionatusJ.fi 
is  qui  11  §.qui  rcs  Cias.D.dc  pignor.I.j.D.de  cnmin.ftclI10n.Sed  non  debct 
carcs  faccrcquin  hiuc  mulicri  quai  in  poueflione  rcperkur,fuccurreiidum 
Ht  per  exccptioncm  doli  c<3ntradonatorishcrcdcm  ,  (■  vcht  lllcaducrfus 
voluntatcm  fui  teftat-  ris  cripcrc  mulicri  quod  ei  dcfii/icrusdonati;mvo» 
lnit.Pcrpctuum  namque  cft  vt  d  Ii  exceptio  noccic  dcfccat  hcrcdi  contra 
illius  ctmis  hcrcs  eft  voluntatcm  vcnienti.  SeJ  cV  hcri  potcft  w  vnucafufit 
n<>n  foluin  vtilii/ed  ctiam  nccclfaria  doli  cxccptio  donatariar  mulien  con- 
tra  creditorem  iurefuo  pignusperfeq.jentcin:Nimirum  fi  lit  illapara.ta  f.i- 
fisfaccrecrednori,cuidonatoris  hcij.s  nondum  fatis  cccrit,  ncciduntum 
affcqui  vclit  vt  fummoucat  cre  lirorem,(nuIlacnim  opus  cifet,  vtiaindixi- 
mus,  iri  carfi  rcm  exccptionc  ,  fubluto  cxtinctoq  ic  vir.culopignorisipfo 
i.-rc  hoc  folo  quod  creditor  pccuniam  iibi  oblatam  accipcrcrccu/aret)  (c«i 
prartcrea  velitabcodcm  creditorc  exfjrquerc  vt  mandcntur  fibi  aaioncs 
contra  hercdem  donatoris.  Nam  ciim  hoc  cafu  rcpcriatur  illa  in  poifeifio- 
pc  rei  donarz,&  quidkm  bona  ride  propter  confirmataip  donati u-ncm,vtiq; 
ius  habet  petendi  a  crcditorc  vt  mandct  adtones ,  quod  &  JLUU  q^ilibct  iu- 
ftuspoiTciTorpcTcrepoiTetd.nuilicr.i^.D.quipoticr.iu  pignor.hab.  Idque 
cftquod  Vlpian.fibi  vult  iis  verbis,  ^utr.uno  tt[ifunsfeci[jct potntQe eamper 
d&lt  exceptmiem  eonfetpti  vt  fifa  mundentnr  afltones .Non  cnim  Qc  accipicndu 
cft,qua(i  donataria  fi  fatisfeccrit  crcditori,nonoppoiita  doli  cxccptione,ncc 
petita  aSionum  ceffionc,poflit  cx  poftfacto  cam  doli  exccptioncm  oppo- 
ricrc,aut  qua  alia  rationc  impetrare  ccflioncm  adionum,  quas  amplius  crc- 
dttor  nullas  habet,cum  fucrintper  folutioncm  cxtinda?,  I.i.Cdc  contr.  iu- 
dictutel  LModcftinus  76.  D.  de  folut.  proindequc  cxtinda quoqucdoli 
*    mali  exceptio  qua?  aclioncm  aliquam  in  nccclfarium  antcccdens prarfuppo- 
ajt.Scd  hoc  %iuficat  Vlpianus  donatariam  haac  ii  ipfanon  hcrcs  donato- 
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rit  fttiffccttfct  crcditori 'potuiire  tn  co  tempore  folutionis  oppofita  doU 
exceptionc  confcqui  vt  fioi  mandarentuf  acttoncs ,  quod  facere  non  potcft 
cum  hcrcs  iplc  donatoris  fatijfacit»  quia  co  cafu  nihil  prarftare  creditordc- 
bctdonauriat,  a  qua  nihil  ipic  accipit,  &  abfurdumenet  aliquas  a&ioncs 
cuui  prarftare  non  lolum  ci  a  quo  nihil  accipcret»  fed  ctiam  contra  eum  i 
quoaccipcret  folutioncm.ls  vcrocafuscft  de  quo  prius  egerat  Vlpianus» 
mmirum  quo  crcditor  folutionc.i?  accepcrit  non  a  mulicredonatarh,  feJ  a 
donatoris  hcrede  poftca  rem  illam  donatam  vindicanteime  dominij.  Ncc 
rcpugnat  vcrba  illa  vt parjtt/kttjfatere  mHlterhuberet dofuexcepttonem.  Nanr 
qucmadmodum  neceifario  intelligcnda  funt  de  doli  cxceptione  mulicri 
comradonatorisheredcm  accommodaric1a,vtfupra  diximus  ,  ita&  dc  mu- 
licrc  qua?  parara  fit  f  lcrc  hcrcdi  doaatoris ,  ciquc  reddcrc  quod  ipfe  lam 
pta-fbtcritcreditori.Nifippncrcsnondum  dimiijb  crcditorc  hcrcdcm  do- 
natorisagere  vindk-ationccontra  muliercm.  Tunccnim  poiTet  illa  hcrcdi 
t  biicere  doli  cxceptioncm  diccndo  ieparatam  fatisfacere  crcditori,cui  nd- 
dumeiTct  fatisfactum.  Et  hic  poftcrior  cafiis  magis  vidctur  conucnire  vcr- 
bis Vlpiani.Supponutit  enim  nondum  rurflc  fatisfaetum  crediton  cum  po- 
nuntmulicrcm  fatisr.iccre  paratammecquicquam  abfurdi  eft  opponi  excc- 
jftioncm  cfoIJ  conrra  hcrcdcm  donatoris  pcr  mulicrcm  ,  qtuc  parara  iit  ahj 
iatislacere*  id  cit  crcditc>n,quandoquidem  ca  fatisfadiocedit  lucro  &*  com 
modohcredis,qui  aJt  >q  tin  pcrfbnali  adioncconucnc:*s%  vt  crcditori  fatis- 
faccret,cr gi  potict.    Cwcrum  quamuis tam  jnrirniar  tint  donationcs  intcr 
v mm  &  vxorcm,ctiam  tfaat  pcr  rraditioncm  hStx funt,  "vt  facilc  fmt  reuo- 
cabiles,&  per  folaln  hypochccj*  conucntionem ,  aut  pcr  folum  Icgatum  re- 
«ocaurinteMigatur  quodin  donationibus  caufa  mortis  ctiam  intcr  coii  gcs 
6&is diuerfum  effe  oftendimus.  In  co  tamcn  aifenticr  Bartolo  qnod  iilc 
traditadd.I.rcm  legatam.ad  rin.Dde  adim.Iegat.&  Didaais  probatd.  num. 
!9.donationcs  infcr-vjrum  &  vxorcm  pcr  gcr.cralcm  bonorum  omniurn 
difpofitionem,puta  obligationem  vel  heredis  inftitutioncm  non  rcuocari» 
non  magis  qtiara  donationcscatifa  morrisifcd  pcr  ipccialcm  duntaxat  dcrc 
domta difpoiitionem,quia  vt ait  Bart  fpecialis conuetio  mngis athcit  qs  airi 
gcncraIis,cV  expreila  voluntas  plcrunque  erficacior  eft  quim  tacita.  I.  pcnuJ. 
D.iuquib.cauf.pign.vcl  hypoth.tacit.contr.I.fi  quis.6".D.quifin.manum.ad* 
libert.peruen.I.gencralirer.2Q.D,qui  &aquib.manum.I.  3.  C  de  fcru  p»gn. 
dat.inanum.Ncc  fanc  capienda  facilc  cft  mutata?  vuluntatis  pra?fitmptio.!.$. 
l.cum  qui,22.D.dc  probat.praffertim  vcro  intcrcaspcrfonas  intcr  quas  du- 
rauit  cadcm  aftc^io  &  caufa  voluntaris.  Quam  in  rcm  vidctur  mihi  ac- 
commodatifllmus  tcxtus,  qucm  a  BartoIo&  Didaco  prartcrmiifum  miror  N 
in ditfa  1/ccunda.C.dc  iur.dotlicct  non  nifi  dc  mc  rtis caufa  donationibus 
calcxloquacur  ,  quardiriicilius  rcuocantur  ,  vtdiximus,  qu?mi  quarriunc 
mtcr  vtrum  &  vxorcm.  Scd  hoc  ipfum  tamcn  -quod  dc  gcncrali  boncrum 
omniumobligarioncBartoIus,Didacus&  alij  \uIgo tradant,  cgo  non  itt 
gencralitcT  &  indiftinclc  verum  cife  arbitror.  Si  cnim  bona  omma  dona* 
toris  non  tantu.n  obligau  gcneralttcr  ,  fcd  ctiam  crcditori  tradita 
proponantur  ,  quomodo  rlcri  hodic  adfolct  pcr  vulgarcm  claufulam 
conftituti  ,  aut  ctiam  precarij ,  non  dubito  quin  pcrindc  habcnda  ik  do- 
tiatio  pro  rcuocata  ,  atquc  ft  id  quod  ddnatum  tuit  traditum  fpccialitef 
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proponcrctur  ;  i<iquc  (imc  intcr  viuyjSConiuges ,  Jiue  intcr  alios  qudque 
morcis  fcaufadpnatum<fit ,  quia  non  ficut  obligatioconfiftit  in  iure  ,  ita  & 
traditio>quaf  favtUft.Uopliiio  7.$.vitimo.D.dccurat.  fiiriof.  ideoque non 
candcmiuns  interprctarioncm  recipcrcpotcftrradirio,quam  reciperet  ©br 
Iigatio.Nihil  pr^hibctobligari  gcncraliter  bonadonatorisomnia  ,&con- 
fcqucntcr  ipfam  quoquc  r c  n  qua?  liue  intcr  viuos  coniu£CS,fjuc  caufa mor» 
tis  dopata  riierat  cum  manferit  in  bonis  &  dominio  donatorisciufJemquc 
dcbitorisEc  taiuca  valcrc  donationcm  non  quali  cx  vniucrfitate  illa  bono» 
rum  excipicnda  iitrcs  donata,  quomodo  dici  iblet  de  iisrcbus  quasnon 
cffetquis  verifimUiter  oohgaturus,  gcnerali  cbligatione  pignons  eas non 
contineri.l.  ob'igationc  6.&  fcqucntibus.  D.  dcpignor.  ( ncc  enimpolfct 
prohibcri crcditor.,  qtominus  mrcm  donatam  licut  in  cartcras ius ftnun e- 
xeque:  c:ur,nc  alioqui  decipjatur  crcdicor  qui  donationem  ignorauit  io 
dcbttons  fui  patri  nonio  quod  totum  intuitus  cft  cam  qqoquc  cffe  rem  do- 
natam  fciuit.arg  im.l.hincq  ixritur  i  ;.*.primo.vcr.eum  enim  D.dcpccuJ.) 
fcd  quia  poteft  vtrumque ,  &  obligatio  firilicet  pignoris  &  donatio  limitf 
faiua  cotKiftcrcd.l.  vIt.§.penuI\D.dcdonat.vt  faluo  iurc  creditqns  donatio 
dctendarur  ,  qua?  non  paruam  a<lhuc  potelt  vtilitatcm  adferrc  donatario 
ttim  q u;>quc  cum  pignoris  lucndi  gratia  creditdrcm  de  fuo  dimittcrc  coa- 
Ctus  cft  ,  (i  quod  plerunquerit  pluris  fit  ptgmis  qtiam  dcbitum  pro  quo  da* 
tur.  At  cumbonomm  omnium  non.tanrum  obligario,  Ccd  ctiamtraJitk) 
faCta  eft,cV  confctjueutcr  iilius  ctiam rci  quar donara  ruerat,non  potcft  ricri 
vt  non  dcbcat  rcuocata  vidcri  donatio  qua?  fa£ia  fucrat  pcr  traditionemt 
qucmadmodum  difpurauimus  in  prarccdenribus.  Neque  hac  in  re  meiio- 
rem  lacio  caufam  donationum  caufa  mortis  inter  cjuofcunque  fa#* 
fa&arum,quam  Carum  qua?  intcr  viuos  coniuges  fa#x  fint,  licdt ha?Jaciiiu3 
rcuocari  folcant,quam  illc ,  quiacum  vtrifquc  commune  illud  fit  quod  nut 
pcr  traditioncm  ,  &  ita  tamcnvtnon  ftatimdominium  transferatur,  fctf 
poft  mortem  dcmum  donatoris,  illud  ctiam  vtrifqnccommunccife  ncceifc 
eft,Vt  reuocau  rraditionepcraliam  fubfequenrcm  traditionemalij  fa&am» 
ipfa  quoque  donatio  qux  pcr  traditioncm  racfca  fucrar,reuocata  cilc  intelU* 
gatur.    Jtaqje  quoties  ponimus  factam  cffc  donationem  pcr  traditionem 
non  debcmusdifting  icreqiiomododiftinguuntimerprcteSj  An  donator 
difpofuerit  de  redonata  fpccijliter,  an  vcrb  dc  bonis  fuis  generalitcr  ,  fttf 
^tantum  an  illam  rcm  donatam  ,  dc  qtia  difpofuit,  fiucgeiicraJitcr  fiue  fpc- 
ctaliter  etiam  tradi Jcrit ,  an  non  tradtdcrit ,  Vt  fi  tr adidcot  dieamus  indi- 
ftincte  rcuocatam  eife  donationcrn  quamiibet  fiue  intcr  viuos  fit  ,  fiue 
mortis cau(a,  fiue  inter  coniuges,  fiuc  intcr  alios  ,  Ntfi contraria quoquo- 
modo  probet  ur  voluntasdonatoris,quod  donationem  nolueritreuocaram; 
Sivcrbeadifpofiriofiucgencralis,  iiuc  fpcciaJis  traditionem  nullamha- 
buerit,tunc diftingui  rurium  oporrear,  an  agatur  dc  donatione  inter  viuos 
an  caufa  mortis.    Nam  fi  dc  donationc  intcr  viuos  facla  &  intcr 
coniugcs  ( fiquidem  inter  alios  faftam  quia  valerct  ,  donator  reuo- 
care  non  poffet  ctiamfi  vcllet )  cum  ab  initio  non  valcat  vt  diximus, facil* 
reuocata  intel!igitur,non  quidcmper  folam  pignoris  conucntionem,  poft- 
quarn  Juftinianus  hac  partc  ius  vetus  iramutauit,  fed  pcr  Jceatum  ,  Ji  fortc 
eam  rcm  donaum  donatoralijlcgauerie,  aut  quod  iK^dieideaa^ciVpcrfidci- 

commiiTuiti  reJiqueritiitemqiie  fi  vendidcrit,quamuii  aon  tradidcrit.  Cum 
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vendetc  qu^mhypothccffobligafe,nul}aratiocftcurluftinia 
qua?  dcpignorc  &  hypotheca  tanttim  locuta  eit»  ad  venditio- 
1  producatur,quonjam  qui  vendit  licetnon  idco  uadat  ,fe  tamen  obh- 
gatad  tradedu  Li.D.de  at~t.empt.l.  ii  traditio  ^.Ceod.Et  qtiamuisliberum 
ei  eflet  przdado  quanti  emptons  intereiiet  eximere  fe  ab  ca  obligatione 
dequoalibi  fcriplimus  nulJa  tamen  ratio  cit  cur  credendus  llc  vendidiiie 
potiiis  vt  fe obligatct aut  hcredem fuum  ad  piarilationem eius quod  inter- 
eilet  emptoris,  atquejtaiibi  fuoque  heredi  nocciec  quam  vc  oitenderet 
nolle  fe  donatioms  perpera  hiita?  voiunrate'  rettryere.  Nec  fane  digna  efi 
donatio  cuius  fauorc  cottaria  mtetpretatio  crtpiatur»cu  n6  valet»Qjod  au- 
tein  devcndttione  dicimusidem  decxteris  quoque  contra&ibus  <]i£tuin 
volumusqui  iinthabiles ad  domimum  ttansfeiendum  faltemmterutnien- 
te  tradiuone  liue  traditionem  requirant  iiue  confenfu  nudo  conteti  iint  vt 
periieiantur.  At  fi  agamus  de  donatione  caufa  mortis  etiam  fa<fba  inter 
coniugcs,quoniamabjnitio  valet.iuinquam  in  dubio  tcuocata  viden  de- 
betnjUper  eamcoriuencionem  qux  comiuntem  vcl  fubfequentem  ha- 
beat  traditionem:quatamen  quaiecunque  lnteiuenuefufhcic  id  eit  etiam 
fidam  qualis  illaeitquxfitper  claufulamconitttuci,  vel  piecani.aimpei 
mouos  liiosquatumuisriCtos  etiam  vera  poflefliotransfetatur  1.  quod  nico 
tSatmfeq.D.dcacquir.poilXquacdam  mtiiiet  77.D.  de  rei  vtndic.l.  certc 
6$.isqui  rogauitD.deprecar.In  eamque  rem  apertus  eft  tcxtus  Vipiaiu 
in  d.l.cum  hic  ftatus  $.ii  mantus»vbj  quod  fauetur mulicri  qtuv  m  piecaria, 
pofleiljone  rcpcricur  vt  iiabeat  exccptionem  doli  non  ideo  ht  quali  claufu- 
la  ptecani  non  iit  efhcax  ad  transrer  endam  pollellionc*u ,  fed  quia  fuf- 
6cit  vc  mulicridonataria  in  nuda  poifeiTione  iit.,  ad  hoc  vt  cttm  pcc 
quaii  Scruianam  conuenitur  .qua:  nudam  pcfcflionen\auocat.  1.  ii  cutu 
venditor66.D  dceuidt.poiBcfctueri  exccptione  doh  quam  alioqui  noa 
poflethaberemuiicrqua:  non  eflet  in  polieilione  iiquidem  exccptio  non 
alii  dari  poCeft  quam  ei  qui  conuemtur  nec  aiius  conucniri ,  quam  qui 
remtenet  1-i.in  princip.D.depignor.  Acquamquam  is  qui  per  claufuiam 
conilitutifaduselipofleirorhocpius  iuns  habere  creditur quam qui  per 
daufulam  precarii  quod  non  folum  poiTe/Iioncm  habct  ciuilem  vt  ioquu- 
tur,fed  ectam  naturaiem  &  reaiem »  Ui  hoc  tamen  de  quo  nunc  agimus» 
todem  iure  cenfecui,quia  ctim  abitt  ci  nud.r  poileilionis  detentatio ,  &  ob 
id pertnde  a&ionc  quaiiSeruiana  indigcat  nmilitcr  quoque  poteit  muher 
donauria  ii  iit  in  nuda  llla  pofleiiione  iibi  profpiccte  pet  dolt  excep- 
uonem  iiue  contra  donatoris heredem  vindicantem ,  iiue  cottacrediro! em 
noientemei  mandarequashabetindonatorisheredcmadciones,  fi  modo 
iittlla  fatisfacete  parau.llla  vcrodiitin&ioquam  Hartolus  fubiungic  ind. 
.  Uem legacam  in  l»n. circa  rem  donatam  pignort  obiigatatn,vtrum  obliga- 
taiit  pro  tanta  quantitate  vt  non  iit  veniimilc  debitotcm  lucre  iliam 
v«lie,an  pro  multo  minore  vt  luitionis  fpe»  ahqua fuperiic ,  mihipro- 
babilis  non  viclecun  vt  nequc  vera  ea  tatioquamadfett  quod  oppigno-» 
ratiofadaproeaquantitatcquarnulium  penc"  iuiuonis  commodum  re- 
linquacaiienacioquardamefle  vidcacur  ex  legeancep.  de  icgat.tettia 
tlegau  9j$  vlcD.de  fupelle&'legacNunquam  emm  poteft  res  q»a*  oppig- 
norau  unttim  fm  t  ob  hoc  foliim  haberi  pro  ajtenata  quandiu.  fupereit 
ftti iuendi  quamuis  fucura £ic luitio  nuliius  auc  percxigux  vcilitatis :  Maxt- 
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me  vero  cttm  ad  alium  fpedtac  necemtas  hiendi  pignoris»  quam  ad  enm 
qui  habueric  ius  donnni)  tempore  rei  obiigata*,  vt  m  propofita  fpeciecon-' 
ttngit.  Nam  quando  re*  vnidonata  &  tradita  alteri  obiigata  nec  tradita* 
ruit,cttm  donatiopcroppignorationem  non  rcuocetur,vt  hec  legatum,po- 
tett  defendi  donatio  &  illam  adfcrre  vtiiitatem  doracana? ,  vt  (i  malit  lenv 
Iiaberequameius  precium  audienda  lit  volens  lecinere  rem  donatam  e- 
ttatn  inuico  herededonatoris,quod  ei  non  concedcrecur  qtiantacunque  pe- 
cuniam  orVcrenti  li  donatio  non  valcrec  In  lcgato  autem  hoc  ampliuseft 
quam  ln  donacione,  quod  heredem  tcltatoris  obiigatum  hahct  iegatarius 
actioncperfonali  exteitamento  vtpignusluat  d.l.*.  C.  de  Jegat.d.l.  lires- 
ohligata  e*.de  icgat.t.  vt  promdc  panim  aut potitis nihil  eius interlit  an  pro 
miigna,an  pro  exiguaquantitate  radta  oppignoratiolic.  In  effettu  namque 
jvundceit,  acfiteltatoi  rem  nullomodo  oOligatam  legaflet,  atitheredenv 
fiuim  vtpignus  lueret,expreflun  danmahetiquo  vtroque  cafu  dubitari  non 
poiTet,  quiu  cV  legatum  valercc ,  cVtancam  iegatario  vtilitatem  adrerrct, 
quantam  li  mhil  teltatordeiMiiilet.Donationisratiodiffinnlis  eft  rneotan 
tum,qttoddonatai  jus  litie  intcr  vmos  liuecaufa  moitis  nullo  cafu  habeta- 
tfionemperfonalem  inhercdcm  donatoris,  fcilicetcitmpet  nad:tionen> 
fadta  donatioeft  non  per(tipuiationem.ipsc'q;pignus  lucre  eogitur  iiquan^ 
do  fuerit  illud  rec"tc ac vtilitcr  conltitutum.Sed hoc  tanto  magis , non  tan- 
tomintis  facerepotctt  vt  donatons  heres  bom  confulete' debeat  valere 
donationem,'  ex  qua  faltem  id  commodi  fentiat>vt  libereturabeoarrca- 
lieno  quodalioqui  foiuere  cogerecur.   Nec  Barcoli  diltmtfcionem  aditf» 
nat ,  qupd  Scxu^ia  refpondit  m  «flcXl.antepanukima.De  lef»at.?.  in  ijlf* 
verbrsyi  modo  tn proprmni  nutrtmomMm,  ^mdfefe  ctffante  drbi-ore ftti  nbnfint 
redacfa.    Non  enim  isScauiol.r' leniuseft  ,vtcetTare  dicatur  deMconrv 
loenda  re  pignotata  ii  taii  pretio  ri&oppigrrorata  vc  non  lit  fpCs  eius  am- 
phusluenda: ,  quomodo  AccurtlU9  Batcolus  &  alij  interpretancnr»  fed  vl 
poiTitpfgnusrechgi  mpropuum  patrimonium  credicons  ceflancc  debito- 
H!m  loiuoone»  nonqua.i  f  >iacelfatio  acquirat  pignoris  domimum  cre- 
Wtjoruied  quia  propter  ccif.icionem  iilameuenirc  folet^vt  velpignu*  di- 
ttrahatwr  autontate  mdicis,  nulioquc  exillenteextraneo  emptore  ipft  cre- 
ditori  vendatur  i.fecunda.  C.  li  in  canf  iudicat.  pign.  capt.  fic  vel  crcditort 
addicatur  impetrato  dommij  lure  fecundtim  formamillam  dequaintit. 
C.de nirdomin.impetr.l.  magisputo         fundusD.  de  rebus  eorum qui 
fub  tucei.Quod  cum  fa&tim  eit  cttm  dominij  itisvtroqnc  modo  acquira* 
tur  crediton»  mirumnon  ell  appeHationebonommqux  creditorhabeat> 
illaetiamquje  pignori  aliquando  acceperat  contineri.  Caeccii\m  ante- 
quam  credttot  vei  pignus  emerit  tanquamaiiusemptoi  excraneus  quili- 
bet  i  vel  eius  dommium  fibi  addici  curauerit»  non  potelt  videt  i  reda6turn 
pignusin  patlimonium  creditons»  quantumcunque  litdebitum  pro  quo 
p«gnus  datum  fuit,  fed  tantum  fpes  elt  t edadtum  in  tum  quocjtie  cum  par- 
ua  fpes  eh\  luitionis,  dummodo  lucndi  facuicas  aliqua  fuperiiu  Quod  vcro 
adiert  Barcoltwex.dia.hlcgatao^inftn.DefuppeiUieg,  mulco  minusad 
rem  pertinec.Necnieenim  dillinguic  ibi  Papinianus  anVes  obligata  fuetit 
promagna  an  ^ropamaquancitate  fed  tantuman  argcntum  .oppignora- 
tum  in  ctedicons  viii  ^tciit  ex  voluncatc  dcbicorw>an  vf i^repolicu  m  ( uV 
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Wjnjcganoti  vl  vulgo propo/itutn)id  eit  recondicum  &  fcpoiitum  a  carcens 
.ebusquarin  vfucredicoris funt , Nimirum  proptet  conaactushdem  &  rei 
rcltitucncLc  vmculum  vt  Papmianus  ul  qiuahdes  contuctus  non  patitur 
vtcreditor  citi  a  voluricaccm  debitons  vtattir  pignore  quin  hoc  ipio  fur- 
tumcommittat  1  ii  pignore^a.D.  dc  tuit  ■perir.de  ach  recepto  debito  reili- 
turionem  pignoris  lecufaiet-  1'ianc  cum  cteditor  ex  voluntate  dcbitous  v  - 
uturpignore,  iicet  nou  ideofiatdominuspiguoris ,  voiuncatis  Umen  con- 
tcdutalumipoteft  vtomue  atgentum  fuum  legandoiilud  quoque  quod 
pugnpriaccepeaaclegaiic  vjjacauir »  non  qmdem  m  prajiudicium  uehitotis, 
cui dummium     fu*  muato  vei ignotaistj  auSerje  nqn  potuit  cuamii  ma- 
nrnc  voiuifi^»fcii  jjj  ptciudicium  heiedis  \t quud  a crcdicore alioquin  CoU 
ucddtun  cict  aeidjcoiis iicrcdtad  Juer.cu.m  pignus,iu  faicein  lccato  conti- 
r.eatiir,quAiihacpaue  Icgailetcrediior  iuspi^norjsoc  eam  ipfaiij  quanti- 
Utem  qua?  iibi  fubpignoie  debebatur.  TotRis  hujus  uaciatusfumina  dlV 
Donationesmicr  viuosconiuge>  facile&  picrunque  tacitc  reuocatas.  iu« 
tciiigi  ex  nouo  &  fupetuenienie  racto  donatot is».\t  donauones  caufa  mot 
tispcr  traditionetn  tacUsmtinquam*  niiicum  donator  rem  donatano  iariY 
tudicamalvcu  rurfus  crauiC,ex  quacunque  candern  caufa ,  qua?  reuocatio- 
uis  /pecic  s  expreiiapotius  quam  tacjw  dici  debcc  quia  cjuod  lam  vni  cra- 
ditum hnc  aiteri  ab cod.-tn  ttadi  non  poteit,quinei  cui ptius  traditum  fue- 
iat»boc  ipibeupiatur.  Quod  iiis  qui  mottis  caufadoj.ai;eracob  lnfhnsa- 
iquodpcticuluramorcisvcl  conualueuc  ex  iniumitatc  vel  abeopenculu 
ajiterliberatusiit»autndonatariusar.te  donatorem  deceiTenc-  reuocatuL 
quidcm  uciccdonatiocaufa  motcis  m  his  omnibus  caiibus,  fcdexfui  na- 
tura  tacitaquecondjcjone »  vt  loquictit  I.mottis  caufa  15.  D.  de  manumifs. 
noijex acliianqUoquj  tacitam  donacoris  voJuntatem,aut  voiuntatiscon- 
Jccruram  inducat.  lueoquepcnndc  reuocatetur  tacitc  huiufmodi  donatio 
caufa  mottis  eciamii  lactavtlctper  ilipulationem  ,  vtl  enc  contra  Barbat. 
difputat  Djdac.fuprad1ctolocon.23.oc  feqex  I.mortiscaufadonatio^^.Dw 
de  inort.cauf.donat  bii  mortis  iQ.eod. 
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~  De  vfierario  mamfcfio  an  hbrruis  pojfit  dortare  cMt/a 
morttsauatnteftart. 

| R act.at v R  a  noilris  intejprecibus.hxc  quarftio  fatis  ma- 
Lgniscontcntiontbus.  Anvfurarius  manifeltus  qiiem  conitac 
non poiie  teitan  niiipr.Titira  ptius  cautione  de.  vftins  quas 
mdebiccpcrceperic  relticuendisex cap.  quamquam  §.  vlc.  De 
\»<ur.Iib.6.1iberam  liabeac  morcis  cauia  donai.di  faculcatcm» 
idefteoh  praiticaea  cautione  quam  prxiUrc  haberct  r.ecclie  vc  teftari 
posflct.Nec  dcfuntpoctoresquotum  aiij  afrirmatiuam  aiij  negaciuam  pat- 
tcm ieqoanturtvt  ncc  fcin  facijc  polTit  m  qun  procliuior  ijc  qua  fiequen- 
t|Qr  eit  intcrpretu  fchoIa.Qua;ltioni  caufam  illud  dedtt»quoci  cx  vr.a  patte 
viaent  coUitutioncm  poncii^ciaiuriscoruuniscorrec^oriam  ioqtn  tantum 
!c  ccitamci ito>non.eciam  dedonac.cauiamorcts  ,ide6q-, non  facilc ptodu- 
ceiidacJctravTupSihmitesjrtUjcifolec  deconittcuciomb.omnib.coriectouis 
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cfie  illas  rcftt  ingendas  non  ampliandas,  tanquam  qux  ciim  fint  ccrrcdo- 
rix  hoc  ipfo  fint odioft ,  licct  ca  conftitutio  faucromliflima  dfc cxiftirne- 
tur>proptcrea  qc&d  non  tam  ad  vfurarum  odium  rcfpicit.quam  ad  falutctn 
animarum,qua  nih  1  larorabiliusdici  poteibEx altcra  vci 6  paitc  vident rc- 
gulam  getiCf  alttcr  ita  cotKeptamciTcvtquifquistcftati  non  poteft,  isncc 
mortis  caufd  donarc  nofTtt,l.i.§.i.D.dctutcl.&  ration.diftr.l.difcrctis.  ic.C. 
qui  teft.uvi.faccr.pofl.  Qiti  rffinvatiuam  partcm  fcquuntur  folent  fubiiccrc 
cxccpttonem  Nifi  donatio  caufa  mortts  in  frnudrm  tiat ,  qttod  prarfutni  vo- 
lunt  quoties  donatio  cft  vniucrforum  boncrirex).  omnes.i*\§.  Lucius.  D. 
titta  in  lraud.crcdit.ltcm  inquiunt  nift  in  teftamcrito  fiat  hrcmortisraiiii 
iionatie,q  na  ficuti  non  dubitantquin  ficri  in  tcffamcnto  poiTit',  ita  ncquc 
cjuinTit  illa  inutilts  cum  Ktct.icft  in  tcftamcnto  inutili ,  ft  non  iitfadaper 
ItipuIationcm.Num  &  hanc  fiibexccptionem  fubiiciuntad  cxccptionem  vt 
rctcrt  Andr.Fachincus  libr.  ^.Conrroucrf  cap.  61.  poft  Didacum  in  3.  partc 
rubric.Dc  tcftam.num.11.  Mthi  vidctur  qurftio  hxc  cx  tis  qux  in prarccden- 
tibus  diximus,  aut  nullam,autpercxiguam  haberc  dubitationcm.  Etficnim 
conftitutio  fuinmi  Pontincis  non  loquitur  nifi  dc  teftamcnto  ,  hoc  vntim 
tamen  fuflicitvt  donatio  qiicquc  caufamortis  prohibita  cfTe  intclhgatur, 
5 icut  &  fatcndum  cft  vfurarium  hunc  manifeltum  codicillos  faccrcnon 
poflc,  nc  quidcm  ab  inteftato,non  quafi  codicilli  ab  intcftato  facti  pofttnt 
vidcri  pars  cflc  aliqua  tcftatv.^nti  quod  nuljum  cft ,  fcd  quia  non  alius  po- 
teft  codicillos  ab  intcftato  fjcctc  quam  qui  faccre  tcftamcntum  poilct,  ctim 
co  cafu  tcftantcnti  vicent  obtincant,l.Diui.6.§.codicilIos.  1.  conhciuntur.8. 
§.codicilli.l.ab  inteftato.16.in  fin  tf.de  iur.  codicill.  Itaquc  non  modolega- 
tum  relinqucrcnon  potcft  ,  fcd  ncc  ftdcicommiflum  is  qui  tcftamentum 
facerc  non  potcft.l.2.De  Icgat.i.  Ergo  ncque  donarc  cau(a  mortis,  cumdo- 
natio  caufa  mortis  non  minus  quam  lcgatum  aut  fideicommirTum  dicatur 
fpecies  vktnUE  voluntatis,l.v!t.C.dc donat.cauf  tnort.I.iIIud.^7.D.cod.  Ac 
fanc  vt  argumentantur  Ij  qui  partcm  ncgatiuam  dcfcndunt,  quid  cfTcttaci- 
Jius,quam  tacerc  fraudem  canoni  (i  ita  ius  conftituerctur  vt  manifcftus vfu- 
rariustcftari  quidcm  nifi  pra?ftitadc  rcftitucndis  vfuris  cautione  nopofler, 
at  donarc  mortis  caufa  liberc  pufTct  ?  Ncque  vcro  credendus  cft  fummus 
Pontifex  tam  id  cgiffc  vt  intcrdiccret  ci  tactione  tcfta  mcnti  ,  quam  vti  ne 
cum  aliqua  vltima  voluntate  illum  dcccderc piteretur:  Nc  alioquin  eueniat 
Vt  q.ii  caict  minoribus  fhiatur  maioribus  ,  quoniodo  loqttitur  Papinianus, 
licct  aliam  fpccicm  tracfans  in  l.cum  pacio.c.D.de  fcru.  export.  Plus  cnim 
cft  fi  fubtilius  intuearc,  vt  iam  aliis  monuiftc  mcmini,  Poftc  dcccdcrc  cum 
vltima  voluntatc  qtt.r  non  ftt  teftamentum  ,  quim  poflc  dcccdcrc  cum  te- 
ftamcnto,Nonquodtcftamentum  nonfit,quid  nuius,quarncodiciHus,  vcl 
fideicommirTum,vcl  donatio  caufa  morris,  cum  per  tcftamcntum  dari  pof- 
fit  hereditas,quar  alirer  dari  nullomodo  poteft,l.ncrcditas.5.C.de  pacl.con- 
ucnt.tam  fup.dot.  fcd  quia  quo  maior  falchnitas  eft  qua?  in  telf  amentis  ad-  ' 
hiberi  debct.vel  ob  hcc  ipfnm  quod  maions  fintmomcnti,  l.Diuus.  24.D. 
dc  teftam.roi!it.l.vlt.§.vlt.  C  decodicill.  co  minus  fancrcvidctur  lcx  ci  cui 
cut  permitttt tcftari ,  hoc  cft  deccderc  cum  vJtima  voluntate  tam  follenni. 
Econtrarioautcmquo  minor/ollcnnitas  cft  fi  follcnniras  dici  dcbetqusc 
m  codiciIIis,cpiftolis,cV  morrts  caufa  donationibus adhibctur,  co  magisfe- 
uaur  iHi  cui  pcrmittirur  dccccfcrc  curn  vltima  voluntatc  tam  parum  k>Ucth 
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nitEftque  in  cam  rcm  apenius  exemplum  in  teftamcnto  mi!iuri,quod  quia 
militisnuda  voluntatecontcntumeit,  nccvllam  TurisfoIIennitatem  dcft- 
derat,fauorabiliuscV  magis  priuiicgiatum  eife  creditur ,  quam  quod  fit  fo~ 
cundum  regulasiuris  communis  :  Nec  dubitandum  cft  quin  plus  fit  poife 
tcftari  iure  mihtari,quam  poilc  teftari  iure  communi,  adco  vt  quilquis  iurc 
miiitari  poteftteftari  ,  muito  mag  s  pofltt  etiam  iurc  coromuni ,  icd  non 
contra.Eadem  igitur  ratione  dico,  fyiamfi  plus  iit  tcftari  quam  codicillari> 
quia  plusracit  qui  teftatur  cum  vniucrfaiem  iuris  fui  fucceiforcm  pro  ar- 
bitrio  iibi  eltgat  quod  per  codicillos  ricn  ncquit ,  minus  tamcn  eifc  tcftari 
poiTc  qnam  poife  facerc  codiciilos,  Ncmpe  qina  cum  fauor  legis  in  co  con- 
fiiUtquodperinittiturhominidcrcbusiuis  difponere,  carumquc  domi- 
nium  rranstcrre  in  id  tcmpus  cjuo  ipfc  amplius  dominus  non  erit,  quanto 
minus  prarftat  iiie  cx  partc  fua  vt  tanto  beneficiodignum  fc  rcddat 
magis  ci  fauetur  il  nihtlominus  idcm  beneficiiun  ci  pneftctur.  At  is  qui 
tcuacur  pratftatmulto  pluscx  partc  fua  quam  qui  codicillos  facit , cjuoniam 
k  ottcra&multis  adhibcndis  foiiennitatibus,  qux  in  quaiibet  alia  vitima  vo- 
luntate  vcl  nullarvcl  ionge  pauciores  cxiguntur.  Minus  crgo  ci  fauetur 
quam  iiii,cui  permittitur  codicillos  iaccrc ,  &  pcrindc  pro  arbitrio  de  bo- 
nis  fuis  difponcrccitra  vilam  ioicnnitatcm.  Ideoque  cum  ab  initio  lex  xn. 
tabuiaru  ius  rcftamcntorum  dutaxat  induxiilct,  non  ftatim  fuit  conicqucns 
vt  &  codiciili,  &  fideicommifla ,  &mortis  caufa  donationcs  valcrent,fed 
opus  iuit  autoritatc  parttm  prudentum,partim  Imperatorum,  vt  his  fpe- 
ciebus  vltimjr  volunutis  robur  acccderet.$.primo.Inftit.dc  codicili.  &  titul 
dc  fideicom.  hcred;  In  fumma  hoc  contendo ,  Pofita  conceflione  facul- 
tatifteftandi  non  idco  pont  conccflionem  racultatis  codiciliandi  ,  vt  lo- 
ouuntur^fideicommittendi,&donandi  cauiamortis,  Atexcontrario  pofiU 
dcnegationcfaculutisteftandt ,  cuiuilibetquoqucaitcrius  vltima:  volunta- 
tisfacuitatemdcncgatam  intelligi ,  Ex  ea  rhctoricorum  &  logicorum  rc~ 
guh  quar  vultargumcnturna  minori  ad  maiusaifirmatiue  non  valerc,  nega- 
tiue  vaicrc.  Indc  icitur  concludd  vfurarium  manifcftum  licuti  iure  ponti- 
ficio  prohibetur teftari ,  nifi  prajftita  prius  cautione  dc vfuris  reftituendis, 
tta  hoc  ipio  prohibitum  intcliigi  donarc  caufa  mortis  fub  eadem  exceptio- 
ne,vteaaem  proportio  iernctur  mtcr  ca  qux  dicuntur  fccundum  quid»  qua? 
leruanda eifet  imercaquaefinplicitcr  dicercntur.  Nccme  mouet  quodv- 
num  obticer  e  poiTunt  contrari*  fententia?  aiTertores,  filiumfamiliasprohi- 
bitum  ciletcilari  etiam  confentientc  patrc,  ncquctamen  prohibcri  donarc 
caufa  mortis  fi  confcnfuspatrisaccedatcx  I.tam  is.vigcftmaquinu.$.primo. 
D.de  mortis  cauia  donat.Iam  cnim  monuimus  fuo  loco  nondealiadona- 
tione  pcr  fiiiumtamihas  tacta  inteiligt  id  dcbcrc  quam  de  ea  qua?  fa&a  fit  ex 
pcailio  profe&itio  ,  quod  cum  patris  itt  majgis  cjuam  fiiij  nonumafilio 
rnortisfuarcaufa&  iurcvltim*  vciuntatisquam  a  patreipfo  caufa  raortis 
rdij  donatum  vidcatur.  Qnodautem  tidem  obiiciuntcx  Accurfio  &  Barto- 
lo  ad  di&am  l.tam  is ,  Rcgulam  illam  qua?  vult,cum  qui  tcftari  non  poteft, 
nccdonarc  mortis  cauia  poiTe  ,  Non  adalios  pertinerc  quam  adeosqui 
cx  dcrectu  aiiquo  naturali  teftari  non  poiTunt ,  qui  necinter  viuos  donarc 
poitcnt,quaies  funt  pupillus  Sc  mutus ,  id  quoque  nos  ibidem  rcfutau  i  rnus 
^qftcrtciunus qqam : :Uul- c  dicatur , quarauis Didacus  di&o  aumcro n. m 


Digitized  by  Googie 


10*0     ■  ANT.  FABRI  DE  ERROR.  PRACMAT. 

ii.hoc  ipfum  tanquamagnu  quidpta  &l  valdciinguJarc  notandu  puter.  Ncqj 
llhrurlimi  hic  rcpetenda arbitramur  qua:difputauimuscontra  crrore  illum 
lnterpretutii  ab  codc  Didaco  inculcatun.,a  nobis  vcro  conculcatu,  cjuo  pu- 
tant.donationcm  cauia  mortis  in  tcftamcnto  ricri  vtdttcr  ponc  ,  &  eo  cafu 
ccnlcndam  turc  tcltamcnti  ,  vt  fi  tciiau  cntum  ex  aiiqua  cauia  inualidum 
iit  iplaqubquc  morriscaufadonatio  inuajidacilc  cxitumctur.  Nam  imb 
vcro  ii  donacio  mtcflamcnto  taaa  iitctiam  cjuod  alicqum  valercr  r  «n- 
tirmat  &  corrun  pit  tcftamciitum  ,  fcd  ipfa  uon  corrumpitur  limodbad- 
iintcartera  fuiequibusdonatio  ncrrici  nou  poteft,  idcft  traditio  vclltipu- 
latio  ,  Ob  idquc  r»cc  ficri  potcft  vtfcqui  dtbcat  ius  tcftamenti  quod  nul* 
lum  cft,vcqueabinitio  non  ipia  valcat  qu.i*  pioprm  viribusiubliftit.  Vc- 
liim  quanqi.amhjccitaichibent  ,  puto  tamcn  adhibcndam  inhacqttr- 
Uioticdiftmctionctn  qua  in  praccdcntibus  tcrc  ommbusadhibuimus ,  an 
donatio  caula  mortis  fiC  racta  iit  vt  domiuium  ftatim  transrcrrctur,  an 
vcrb,  ita  vt  non  mii  poft  mortcm  donat.ns.  Nam  ciim  priore  caiu 
donatto  caufa  niortis  non  tantum  pcri:ciatt;r fcu  ctiam  unplcatur,ct- 
icaumquc  fuum  plcniliimum  fortiatur  viuo  auhuc  donarorc,  ltavtni- 
lul  agcndum  iupcriit  co  mortuo,  pJanc  non  vidco  in  quo  vidcri  pol- 
iit  funilis  Icqato  aut  fpccicm  conititucic  vltimar  voluntatis,ncciToindc 
cur  prohibcnda  iit  viLrai  io  maniicfto  ob  id  ioJum  qtbd  non  poifit  Hk 
dcccdcrccum  tcftamento,  autcumalia  vltima  voluntatc,  ciim  nonlitei 
prohibitum  donarc»aut  alitcr  dcbonis  iuisdiiponcrc  inrcr  vivos  Rrcli- 
c]tudem  donatio  pcrquam  dominium  itatim  transfcrtur  ,  licct  tacia  iit 
caufa  monis  nc  dubitan  poifct ,  quin  efiet  rcuocabihs  ,  dcgcncrat  taincn 
tactlc  in  donationcm  inter*iuos,  vcl  ob  hoc  folum  quod  ht  urcuocabtlis 
vtuo  adhucid  cft  morientc  dcmum,nccdum  mortuo  donatorc.  Non  cnim 
domimum  tci  iicdonatjchabctdonatariusob  idquodnon  iitrcuocatado- 
natio,  fcdob  id  qu od  ab  initio  vtilitcr  rucTta  imt ,  cx  eaquc  dominium  bc- 
ne  tranilatuin.    Quarc  ncc  aliud  probandum  cxiilunarcm,  ctiamii  vni- 
ucria  donatoris  bona  hoc  donationis  gcncrc  alicnata  proponcrentur.  Nec 
fCiiim  magis  videri  poilct  itatccific  donator  in  rraudcm  pontihcir  coniiitu- 
tionisquuin  fi  bona  fua  omnia  intcr  viuosdonaifct,  aut  vcndidiftct,  quia 
quanuusfaciliorcs  fint  hominum  voluntatcs  ad  donandum  cauia  mortis, 
quamintcr  viuosproptcitaculcarem  quam  libi  rctmcntdorTationis  pro  ar- 
hin  io  rcuocanda:,paucos  tamcn  repcrias  ram  parum  cautos ,  qui  quod  do- 
narc  intcrviuos  nolJcnt,malint  ita  donarccauia  mortis,  vtdominium  fta- 
tim  tramrcrant  in  donatariuimcum  poilint  &  dcbeant  cogitaie  raciiceue- 
nirc  poflc  vt  repentino  aliquo  liuc  morbo,  iiuccafu  opprcfti  non  rcuoccnt 
rtonationcm  quam  tortailis  i  cuocaturi  fuerant,ii  pcr  tcmporis  anguftias it- 
cmircnatquc  ita  riat  vt  idcm  prorfus  fit  crrcctus  donationis  qui  clfetfido- 
nario  intcr  viuosfacta  fuillct.   Quid  cnim  prodcft  ii  cfrcCrcum  Tci  inipicias 
ejuod  potucritrcuocarijcum  non  hiit rcuocata ?  Diucria  ratio  cit  donatio- 
innn  intcr  viuos  coniugcs  iactaru,qua;quoniaab  mitto  inutilcs  funr,idcoq; 
indtget  vt  cbfirmentur  mortc  cx  orationc  Scucri ,  no  alio  iurc  ccnfcri  poii- 
funtquam  vltima:  voluntatis  non  foium  fi  exprclla  voJuntatc  rucrintcon- 
rirmatar,  fed  ctii  tantii  lilcntio  &  mortc  donatoris,  hactenus  faltc  vmcq; 
c\prcise,neq;tacitcc6iii  nuri  poiliutab  co  cx  coiugibusqui  dcccdcrc  non 

pollit 


Digitized  by  Google 


D  E  C  A  D.  XLXl.  E  R  R  O  R  IX.  1045 
poflitcttm  vitfmavoluncace,Vnde  eftquod  fideiccmmi/Ii  parcibus  fungi 
icwieurin  l.indonationibusu.C.adieg.Falcjd.nec-vnquam  degenerant 
m  donaciones  mter  viuos,  iicuc  nec  donaciones  cau  fa  moi  tis  mcer  con juges 
facia*,quippe  qua-  nuqua  iic  hcu  poliunt  vt  ex  nsdominium  vjuo  dpnatore 
ciisreratut  l.fed  interim  n.in  pimcip.&  $.i.D.de  donaunt.vir.6V  vxor.  Pro. 
jnde  ii  maritus  qui  vxon  ir.ter  viuos  inuciiicer  donamc,proponacur  manife- 
itas  ruiue  vfuranusnon  cohrmabitureiusmorce  donacio,qua*  camevaieret 
necvJlacofirniatione  indigeietli&  mortis  caufa  faccaeiTec,  &  ita  vt  domi. 
nm  liat  im  quauis  reuocaoiiicer  iri  donacauu  cra>feuecur>dumodo  intcr  ah- 
os  ijuam  coniuges. 

ERROR  NONVS. 
De  aditho  donante  mortis  caufa  fine  curatoris  fut , 


fM^T^  V  1  c  qiueftioni  magna  iuce"  adferre  videtur,qua?proximo  capi- 


,  m  tedifpucauimus.  Naquemadmodu  diximus  eade  ceftameci  & 
lj  '  f , '  h?  donacionis  caufa  morcis  rationf  ccicicuedaefle  in  eo  vc  mani- 
SiL  '"».^^  feftus  vfurariusquc  potificia  cofticucioprohibec  teftan  ni/ipn* 
pfiftica  caucione  de  refticuedis  vfurisjioc  ipfodonare  quoq;  morciscaufa 
prohibu'  intel]igatur>lta  e  cotiario  cofcqueter  dicendum  videtur  adultuni 
etiamii  curatoremhabeac,  ficuci  libeiamnihilominus  eciam  iine  curaco- 
rc  teitandi  facultatem  habet  ,  confentientibus  interpretum  omnium 
\otis,tkc5c  donare  mortis  caufapoflcquamuis  non  inteiueniente  cunto- 
rjsauconcaCc.Acquc  hocmodo  raciocmacurcx  incerprccibus  noftris  quot- 
quoc  hanc  parcemafhrmaciuam  dcfendunc,  quosiefcrc  &  fcquitur  Andr. 
fachin.lib^.Controuei  f  iur.cap.61.cx  iege  cum  hic  ftatus ;2  paragrapho  /t- 
miics  vxoiiD.de  donat  int.vir.  &  vxor.in  illis  vcrbis  nam  cjr  mortis  caufa 
douare potcrtt  cHtteflan permijfim  efl.  Icemquc  ex  legc  prima  paragrapho 
primo  D.de  cucel .&  racion.  diftr.  vbi  non  aiia  ratione prohibetur  pupiiius 
donare  cauia  mortis  etiam  autoritate  tutoris  accedentcquam  quod  teftadi 
faculcasnonlicei  permifta.C  ur  non  ergo  bcebit  adultodonare  /Inc  cura- 
toreiinequo  cciamceilaripoceft.^Ac  jlli  quiconciariam  parrem  defendut 
hanc  mter  ceitamencum  &:  donacionem  caufa  morcis  diftimiJitudinem 
adferuncquod  teftamencum  ex  alienoarbicriopenderenonpofficdonatio» 
autemcaufa  mottis  po/fic  ex  lege  tam  is  vige/lma  quinta  paragrapho  b  D. 
de»mort.  cauta  donat.  &  I.illa  inftitucio  ;2.Dde hetcd.  initic.  Cui  rationi 
polTcc  illa  eciam  addi,quod  donacto caufa  morcis  eo  Cemporc  infpe&o  quo 
contrahicur  propius  accedac ad  concra&um  quam  ad  vlcimam  voiuntatcm 
Sic  enim  vuigo  noltn  poft  clof  Sc  Barc.  in  I.i.  D.  de  dot.  refegat.  Atqui 
icceptillima  eorundem  vuigatjum  inrerprecum  tradicio  cft  Cocraclus  ora- 
nes  ab  adulto  cuiacorem  habencc  inicos  fine  inceruentu  curacoris  ipfc> 
iureauiiiusciremomenci  pcnnde  acli  eflcnc  inici  a  pupiiloiine  tutorc* 
proptcreaquod  adulcus  curacorem  habcnspupillo  8c  prodigo  cui  bonw  ira- 
terdi&um  eft  a:quiparecur  ex  l.ii  curatorem  habes  cerciaC.de  in  ineegr.r^ 
ftit.minor.Iamautem  diximus  pupilium  non  pofte  cauta  mortis  donsre 
ne  quidem  tutoie  autore ,  ex  d.l.i§.iDe  tucel.  8c  rac  ion.  diftr.  muito  igicux 
mjniis  llne  tutoris  autoritate.  Vnam  dunuxat  exceptionem  addunt  ifti 
ouihauc  partem  negatiuam  tudtur.Nifi  donatio  caufa  mortis  per  aduhura 
itacU  iutciaxaodg  confumata  proponatur.Quo  cafu  fatcntur  omiKs>  vaicxc 
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iaflituc  ndo  cam  pro  minorc  partc ,  fi  non  faceret  in  contrariumpro  filii,' 

Suod  tamctii  agit  cx  facra  fibi  pcr  matrcm  donationc  >  non  tamen  agit  c< 
ipulationc  maternj,feu  hercditaria,fedex  propria,cuius  rbnnamcV  lcgcni 
nonimmutiuit  mater  cadcnquc  donatrix,  ctfi  potuerat  illa  immutarc ii 
voIuilTcf.MuIto  mtnus  igiturviJcri  dcbct  rcaocatadonatiocaufamortisfa- 
C?ta  pcr  tr aditroncm  rcalcm,  quandiu  donator  patiturremafetraditamdo- 
natario  pcncs  Joiutarium  rcmancre,Iicct  cam  ipfam  rcm  vcndiderit  vclle- 
gucritjVcI  inititutionis  c:iam  tindo  reliq  jerit ,  nifi  cxprcfsc  ac  fpeciabter 
icjocaueritdonationcm  ant  traditioncpcrquam  uch  rucrat  donutio.  \cc 
ifane  vlla  ratio  cft  vtdonatio  caufa  mortis  tam  ractfercuoceturnuda  volun- 
u-.c atquc  rcuoatur  lcgitum  aut  fidcicomrniifum  ,  cum  ncquc  fiat  nud» 
vo!untatc,ncc  ca  rurfum  qua?  vcrbis  cxprcfla  iit,  nifi  traditio  ctia  n  intcruc- 
ncritvel  ftipulatio.l.fiquisargentum.3f.C.dcdonat.  proptcr  quam  caufam 
dicimus  donationcm  aufamortis  licet  multa  cum  vltimis  voluntatibus  li- 
milia  habcat,propius  tamcn  acccdcrc  ad  donatioocs  quarum  &  nomcn  rc- 
tincnt.Iude  namqud  illud  etiam  ficri  vidctur ,  vt non  tam  ractle  lint  reuoca- 
bilcs,quan  funt  lcgata  &  fidcicommiifa ,  in  quibus prsetcr  voluntatcm  tc- 
ftatoris  nihil  cft  cx  quo  fubfii rant,  ncc  proindc  quod  rcuocandum  fit  vt  ipGi 
quoque  Icgata  &  fidcicommiiTa  rcuocata  intclligantur» 

ERROR  VII 

De  reuocatione  tacita  donationis  intervinosfafljt  intef  virwn  &  vxorem. 

...  •  ^ 

A  g  n  a  M  crrandi  occafioncm  noftris  prarbuit  vt  crcdidcrint 

donationcscaufamortis  excmplo  legatorum  &  fidcicommif- 

forum  tacitc  rcuocari  pofle, quod  vidcrutdonationes  intcr  vi- 

uos  fi  tadar  fint  intcr  virum  &  vxorcm  facile  ac  fcre  quccunque 

vcl  mimmo  voluntatis  indicio  rcuocatas  intclligi ,  vtputa  fi  maritus  rcm  a 

fc  donntani  pig  lori  obligaucrit  crcditori  autalij  Icgaucrit.  I.  cum  hic  ilatus 

$i.§.ft  marituscaqur  donauit,&  §.qui  quafdam  rcs.D.dcdonar.int.  vir.  & 

vxor,  Sic  cnim  tcre  paiTim  nofrros  rattocinari  videas,  quali  putcnt  parum 

:rcierrc  an  donatio  raibfitaconiugcintcr  viuos  ancaufamortis,  quod  v- 

traquc  donationis  fpecics  non  nifi  mortc  confirmctur,vt  loquuntur,  proxi- 

mequcacccdat  ad  natutam  vltimr  voluntatis.Itaquc  &  has  &  illas donatio- 

ncs  nontantum  inuiccm  xquiparaut,  fcd  ctiam  cum  Icgatis  St  fidctcommif- 

fis.Nos  ficuti  proximo  capttc  oftcndimus ,  noncffc  bonam  hac  inrcjrqui- 

.parationem  aonationum  caufamortis,  &  legatorum  aut  fidcicommiilb- 

rum,ttanunc  probabimuslongcaiiamrationem  conftitucndam  ctTcdona- 

tionum  cayfa  mortis,aliam  carum,qua?intcr  v itios  fiunt  inutilitcr,  ita  vtc- 

gcant  confirmationc.  Nam  donationcs  caufi  mortis  cum  ab  inrtio  valcant 

ctiam  intcr  coniugcs,vt  iam  fcpius  diximus,ex  l.fi  cum  9.  §. vlr.  cum  duab. 

fcqq  D.dcdonat.int.vir.&  vxor.fiucpcr  traditioncm  raclarfintfiuepcrfti- 

puIationcm,ficuti  nulla  cgcnt  confirnvationc ,  fccf  tantum  pcrfcciionc  qu* 

.  iis  contingit,finc vlJa  legispoteftatc  dcKmdo  in  cadcm  voluntatc  donato- 

rc,ita  ncque  tafn  facilc  rcuocari  poiTunt.  Qua:  vcrdinter  viuos  fiunt,qiicm- 

admodum  ab  initio  mutiles  funt,rcmancntq'uc  infirnia:  quouiquc  legis  att- 

xi!io,&  per  Diui  Seucri  conftitutioncm  oontirmcntur,ita  quandiu  infirmaf 

funt 
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fifflt&  priufquaper  legc  confirmcntur,  quod  nd  fit  nrfi  rr.orictcdcrni!  antc 
rcuocatam  doriattoncm  donatore,  tacilc  rcuocari  pommt,  cum  eareuoci- 
tio  non  ta  co  fpea«,vt  quod  gcftu  fuerat  infirmctur,  quam  vt  quod  fcmpcr 
innrmfl  fuit  numquam  poflit  con#alefcere.B  marito  1$.  &paflun  C.dc  dq- 
nat  mtcr  virum  &  vxorem.Inde  igit.ir  rit,vt  fi  rem  a  fc  vxori  donatam  ma- 
ritusalii  legaucrit,hoc  ipfo  vidcri  debcat  donationcm  rcuocafle,  quamuis 
Jcgatum  nonikcxnumcrocarum  alicnationutn»  qu*  P«*  traditioncm  fi- 
unt,  quia  cum  fit  titulus  habilisadtramfcrcndumdommium  exfolalegis 
notcftatc,  fi  nihit  impediat  tranflationcm ,  non  potcltmipcdimemur* 
idterredonatioquanonqua,m  vaioiti  &quamuis  eadonatio  taiisht;  cju* 
mortcdonatori^conftrmaripotucrit/quia  tamcn  Icgis  auxilium  ncccfla-. 
riumcft,  necfieripotefttteiufdem  reic*  lcgatum  &  dcmatio  IimuJ  con- 
nrractiir,prxualacaufalegati,quippc  quod  prius  valetqium  donatio,  cunr 
nccetfe  ut  valerc  Hlud  cx  tcmpore  tacti  teftamentr', .  ac  proindc  viuo  at!huc 
donatorejicct  non  nifi  ooft  mortcm  conlirmctuV  hadcnus  vt  debcrj  in  : 
cipiat,q'uanccprrus  tcitamentum  ipfumconfirmatnr.  Donatio  veiointcc 
viUos  iada  ,  quamubcxdrationeSeucriconfirmtturmcrtc,  idcftco  ift^ 
ftantt  quo donatorTnoritur  ,  ac  prornde  vno  inftanti  pritis  quam  Icgatuta 
deberi  tncipiat,quia  tamcn  non  aliter  confirmatur  quam  ii  non  tuciit  rei:o- 
cata,&  poteftas  conftitutionis  reperit  iam  co  temporc  fachtm  lcgatum  ,  K 
quidem  vtiliter  ac  talequod  pcrlcgem  duodccim  tabularum  omnimodd 
confirmandum  fit  atiquando,  Non  potcft  confirmart  mbrtc  tanquam  qua: 
non  folum  infirma,fcd  ctiam  infirmata  focritpriufquam  confirmanda,fi  ta- 
men  quod  iam  pcr  fe  lnfirmum  cft,  infirmari  amplius  poteft.  Ob  camquc 
Iuftinianus  in  Koucll.it5i.cui  titulus  cft  Sacra  form.tranfmifs.capitc 


primo.cumipfis  donationibus  fupra  modum  &  contra  iuris  vctcris  ratio- 
nem  faucre  veIIct,coactus  fuit  cxprcflim  conftitucrc  vu  nc  confirmatio  ca- 
rutn  impedircturcx  eo  folum  quod  donator  rcm  donatam  vcl  in  hypothc- 
camdcdcrit,vel  m  pigmis  tradidcrit.Qui.bus  vcrbis  ficqti  oftcndit  dirrcrcn- 
tiam  bac  partc  nullam  efle  inter  pienus  &  hypothccam  ,  ita  fignificat  nou 
obfcure  ius  antca  talc  ruiflc, vt  itue  donaror  pignoh  rcm  tf  adidif  ict,  (1  uc  hy- 
pothec*  pantum  dediflct.hoccft  fine  traditionc,  &  nuda  cohucntionc  obli- 
ca(fct,donationts  confinnatioimpedirctur.qi.amlusVl^anus  inxii^of.u: 
rnaritus.depignore  tantum  loquatnr  nort  dc hypothCca/Et  fane  ita  eft.  PoA 
terat  oltm  wiricere  ad  extinguendam  intcr  viuos-comujgcs  fictam  donatip-! 
ncm,quod  donator  eam  rcm  pignori  oblig  uTc  ,tamet(i  non  ttadiditrct^ncc 
tuinus  faft  neceflaria  conftitutio  Iuftiniani  in  co  cafu  quo  nulla  hypothcca: 
quam  quo  pignoristraditio  interucnillct,  q::ia  licc^t  vcrum  fit  poflcvtrumn 
quc  fimui  valcre,&  obligationcm  pignoris,  &  donationcih  l  tun^niciaid^ 
obtinct,atm  &pignus  vtilitcr  contractum  cft,&  donatio  vjfct  vt  in  fpccie^ 
LvltitTia.  $.penul.  D.dc  donat. At cum  donatio  n^3n  vatet  vt  in  cafupropo^ 
to,qnid  attinet  dicercvtrumquc  valcrc  poflc?  Valct  fgttur  folu  ?  .pighi|s^ 
folAve  hypotheca,tdcoque  impcdit  nc  donatl/)  alioqui^  iuualida  per  l  gcm; 
ctJhfirmeturjquiaracilius  cft  vt  impcdiatur  cohfirmitic  donationisprorfus 
inutilis  nedum  infirmx,quam  vt  qur  iam  ipfo  iurc  tcnet  infi"rnu:ti|r ,  &  cU 
tra  rcuocationem cxpVcflam  pro  rcuocata  habcatur,  Ijioc  ita tamcn^  nifieo' 
animoftrit  donator  vtadhttcpoft  obligatamrem  qMam^rUucrat  nihil^ 
miuus  velletdon«tum.H«  enim  fttcptio  ftibUcieWcTa  Vlp^anbma;4 
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§.<i  maritus.Non  q-.iiJc  e.  o  fcirfu  vt  fi  rcs  vxori  donata  fubiniic  fucrit  tradita 

crcdit  >ri  vxor  quad  fa^ta  domina  vtndicationcm  habcrc  dcbcat  contra  crc- 

ditere  P   uYrc  h|g  faltem  ci  dcbitum,fcd  hacfcenus  tautum,  vtfi  nuilicr  fit 

in  ici  b  ^rellionc  rj]tcmprccai  ij,nccrQi;uretrolucrequantitatem  pro  qua 

fccrat  i  cs  obligit.t  dcbcat  habcrc  doli  cxccptioncm ,  vt  Icx  ait,  quod  ipfurn 

fic  accipic  ldum  cft ,  non  vt  dcbcat  habcrc  doli  exceptionem  contra  creJ»- 

torcm,(q  luquodadctcdi    k  g  attiiier.,   nihil  Potcftintcrelfeandonatio 

wlc.it,  necnc  ,  cu  u  qualifonqic potfciforp  >lTiteum  f  immouercac  pi- 

gnoris  vinculum  diflolucrc  oblato  dcbito.l.PauIusi2.$.i.D.  quib.mod.pig. 

vcl  hvpotli.foluirjfed'  vt  contra  hcrcdcm  donatoris,qui  fiucpofl,  fiucantc 

Jinnflii  rj  fuis  nummiscrcditorcm  vcllcta  mulicre  rcm  Vindicarc.  Nain 

quih  fu mmo  iurc  habc  t  illc  viudicationc  n,dubitari  non  potcft,tuni  quo- 

cjuccum  donator  voluntatcm  fuam  dcclarauit,  quod  pcr  tiaditioncm  pi- 

gnoris,donationcm  reuocatam  nollct,fiquidc;n  nonpotcft  per  orationem 

Scucri  donatio  ita  conrnman  vt  cx  cadominium  trans-eratur  m  donaUrii 

vx<>rem  finc  traditionc  co  cafu  quo  nec  vcra  traditio  ficri  a  donatorc  pof- 

fct,  nc  firgatur  rraditio  interucnuTc  illo  cafu  quo  ncque  re  vera  intcrucnire 

podct^plutqjcp^ofli!:  fitfrno  incafu  ficto  ciuam  vcritas  in  cafu  vcro,  contral. 

confcm  mib.is  13.  D.dc  intcr.rog.in  iur.{acicnd.  Atqui  ucquc  donatorncq, 

donatoi  is  hcrcs  poflct  rcm  i  inj  teflatori  traditam  alij  tradcrc  ad  dominiu 

rcr  traJitionem  transterc!idum,fiuccx  caufadonationis,  fiueex  alia  quali- 

bct  citra  d  jlum  n.alum,qui  plcrunque  dcflcv.tcrct  in  criuicn  llcllionatus.l.fi 

isqui  11  §;qilJ  rcs  fias.D.dc  pignor.I.j.D.de  crimin.fr.cIIion.Sed  non  dcbct 

earcs  faccrcquin  huic  mulicri  q.iar  in  poflcflione  rcperitur,fuccurrcnduin 

fit  per  cxccptioncm  doli  contradonatorisheredcm  ,  fi  vcht  illcaducrfus 

voluntatcm  fui  teftat  ris  cripcremulieri  quodei  defurutrus  donati;m  vo- 

luit.Pcrpctuum  namquc cft  vt  d  li  cxccptio  noccicdcbcat  hcrcdi  contra 

jllius  cuius  hcres  eft  v  jluntatcm  vcnienti.  Sed  &  ricri  potcfl  vt  vnocafu  fit 

non  folum  vtilis/ed  c;iam  neccflaria  doli  exceptio  donatariarmulien  con- 

tra  crcditorcm  iure  fuo  pignus  pcrfcq.ientcm:  Nimirum  fi  fit  illapara.ta  h~ 

tisfacerccreditori,cui  donatoris  heics  nondum  fatis  cccrit,  ncc  idtantum 

aflcqui  vclit  vt  fummoucat  creditorem,(niiIh  cnim  opus  eaTet ,  vt  uin  dixi- 

mus,  in  eaiti  rcm  exctptione  ,  fi.blato  extinctoq  ic  vh.culopignorisipfo 

itfarc  hoc  folo  quod  crcditor  pccuniam  libi  obiatam  accipcrcrccufarct) 

prartcrca  vclitabcodem  creditore  ext  >rquere  vt  inandcntur  fibi  acrioncs 

contra  hercdcm  donatoris.  Nam  cum  hoc  cafu  rcpcriarur  illa  in  pofletfio- 

nc  rci  donata?,&  quid*m  boha  fide  proptcr  confirmatarn  donati oncm,vti<]'» 

iiis  habet  petendi  a  creditorc  vt  mandct  actloncs ,  quod  &  a!ius  quilibct  iu- 

ftuspoflelTor  peterepofi^ctjI.mulier.i^.D.quipoticr.inpignor.bab.  Idquc 

cflquod  Vlpian.fibi  vult  iis  verbis,  qutr.uno  eifif*ttsfecij]<tpi>tiH[JceAmp# 

Aolt  exceptmiem  confetfui  vt  ftbt  mandentur  *ic7ipnr/.Non  cnim  fic  accipiendu 

cft,c]iian  donataria  fi  fatisfcccrit  crcditori,nonoppofita  doli  exccptione,ncc 

petita  affcionum  ceflione,poflit  ex  poflfado  eam  doli  exceptioncm  oppo- 

ricrc^ut  qua  alia  rationc  impctrare  cefllonem  adionum,  quas amplius crc- 

ditor  nullashabet,ctjm  fuerintpcr  folutioncm  cxtinftx,  l.i.Cdc  contr.  iu- 

dictutcl  LModeftinus  76.  D.  dc  folut.  proindeque  extinda  quoquedoli 

*    mali  cxceptio  qua?  actionem  aliquam  in  ncccflarium  antccedcns  prarfuppo- 

aH.Scd  hoc  fienificat  Vlpianus  donatariAm  haac  ii  ipfanon  bcrcs  donato- 

ru 
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H*  fttisfcclflet  cfcditori  potuiire  in  co  tcmpore  folutionis  oppofita  doU 
cxceptrone  confcqui  vt  hbt  mandarcntura&ioncs ,  quodfacerc  non  potcft 
tum  hcrcs  ipfcdonatorisiatij&cit,  quiacocafu  nihil  prarftare  creditordc- 
bct  Jonaian.t,  aqua  nrhil  ipfe  accipit,  &  abfiirdumeflctaliquasaftioncs 
cum  prarftare  non  tolum  ci  a  quo  nihil  accipcret,  fcd  ciiam  contra  eum  a 
quoaccipcret  folutionem.Is  verocafu$eft  de  quo  prius  cgerat  Vlpianus, 
mmirum  quocrcdttor  folutione.i-  acccperit  non  a  mulicredonatarh,  fed  i 
donatoris  hcrcdc  poftea  rem  iilam  donatam  vindicautc  iurc  dominij.  Ncc 
rcpugnat  vcrba  illa  v t pxrat*f*ttsfacere  nmlterh.tberet  doft.evcepttonem.  Namv 
qucmadmodum.  nccdfario  intclligenda  funt  dc  doli  cxceptione  mulicri 
contradotiatorisheredcm  accommodanda,vtfupra  diximus  ,  ita&  dc  mu- 
licre  qu  r  parara  lit  f  Iicrehcrcdi  dooatoris ,  ctquc  reddetcquod  ipfeiam 
prarftiteritcrcditori.Niflponercsnondum  dimiljo  creditore  hcrcdcm  do- 
mtorisagere  vindicationccontra  muliercm.  Tunccnim  pofletilla  hcredi 
obiicere  doli  cxceptionem  dicendo  fc  paratam  fati$racere  crcditori,cui  no- 
dum  eifct  fatisfactum.  Et  hic  poltcrior  cafus  magi$  vidctur  conucnire  vcr- 
bi$  Vlpiani.Supponunt  enim  nondum  rurOe  fttisfaclum  creditori  cum  po- 
mmt  mulierem  fatisfaccre  paratammec  quicquam  abfurdi  cll  opponi  cxcc- 
^tioncmddli  conrra  hercdcm  donatoris  pcr  mulicrem  ,  quac  parara  fit  alij 
iattslaccrci  id  cft  crcditorj,quandoquidcmca(atistadioccditlucro&'com 
fnodo  hercdis,qui  ali:>q-?iii  pcrfbnali  aclitfncconucnt:*s  vt  crcditon  fatis- 
raccre^crgi  polict.    CBtcrum  quamuis  tam  inhrmar  (int  donationcs  intcr 
rirum  &  vxorcm,ctiam  q»:ar per  traditioncm  faaa: funt,  *vt  focilc  ftnt  rcuo- 
cabilcs,ev  per  folaln  hypochccar  conucntioncm  ,  aut  pcr  folum  Icgatumre- 
«ocatr  intelligatur  quodin  donationibus  caufa  mortis  ctiam  intcr  coii-gcs 
fectis  diuerfum  efle  oftendimus.  In  co  tamcn  aflenticr  Bartolo  quod  illc 
traditad  d.I.rem  Icgatam.ad  rin.Dde  adim.Icgat.&  Didacus  probatd.  num. 
to.donatione$  infer-vin-m  &  vxorcm  per  ger.cralcm  bonorum  omniuro 
difpofitioncm,puta  obligationem  vel  hcredis  inftituttoncm  non  reuocari, 
non  rragis  quarn  donationescatifa  morris:fcd  pcr  fpccialcm  duntaxat  dc  rc 
donttadifpoiitionem,quia  vtait  Bart  Ipecialisconuetio  magisafhcit  quam 
gcncralis,&  cxprclTa  voluntas  plcrunquc  ehScacior  eft  quam  tacita.  1.  pcnui. 
£).in  quib.cauf.pign.  vcl  hypoth.tacit.contr.r.11  quis.6".D.quin"n.manum.ad 
libcrt.peruen.l.geueraIirer.2Q.D,qui  &uquib.manum.i.  3.  C  de  fcru  pign. 
dat.manum.Ncc  fane  capienda  Jacilc  cft  mutata?  vuluntatis  pra*fi:mptio.I.;. 
I.etim qui,22.D.dc  probat.prsfertim  vcro  intcrcas pcrfonns  mtcr  quas  du- 
rauit  eadcm  affcfcio  &  cauia  voluntaris.  Quam  in  rcm  videtur  mihi  ac- 
commodatiiTimus  tcxtus,  qucm  a  Bartolo  &  Didaco  prartcrmilfum  miror , 
in  dida  l.fccunda.Cdc  iur.dotlicct  non  nifi  dc  mc  rtiscaufa  donationibus 
<alcx  Ioquacur  ,  quar  dirricilius  rcuocantur  ,  vtdiximus,  qu^m  quxfiunt 
inter  virum  &  vxorcm.  Scd  hoc  ipfum  tamen  quod  dc  gcncraJi  boncrum 
omniumobligarioneBartoIus,Didacus& alij  \ulgo rractant,  cgo  non  ita 
gencralitcr  &  indiftinftc  vcrum  cfle  arbitror.  Si  cnim  bona  omiua  dona- 
toris  non  tantum  obligata  gcncraliter  ,  fcd  ctiam  crcditori  tradita 
proponantur  ,  quomodo  rieri  hodic  adfolct  pcr  vulgarcm  claufulam 
conftituti  ,  aut  ctiam  precarij ,  non  dubito  quin  pcrindc  habenda  ( it  do- 
tutio  pro  rcuocata  ,  atquc  fi  id  quod  donatum  fuit  traditum  fpccialitcp 
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proponcrctur  ;  tdqucfiuc  intcr  viu/j$  coniuges  ,  .Jiue  intcr  aliosquoque 

.    .".s  caufad.onatum..it ,  quia  npn  licut  oblig.nio confiftit  iniure  ,  ita& 

tradttio,cui*  taccicft.f.ccnjliiio  7.$.vJtimo.D.dccurat.  luriof. ideoque non 

candcm  iuris  interprctarioncm  rccipcrcpoteft  tradicio,quam  recipcret  ob- 

Iig.uio.Nihi!  pruhibct  obligaii  gcneraliccr  bonadonacorisomnia  ,  &  con- 

fcqnentcr  iplam  quoquc rc  u  quae  iiuc  inccr  viuos  coniugcs,(iuc  caufa mor- 

tis  donata  tiicrat  cum  manfcnt  in  bonis  &  dominio  donatorisciufJemquc 

debitoris  Et  taiuc.i  valcrc  donationcm  non  quali  cx  vniucrlitate  illa  bono- 

rum  cxcipicnda  iitrcs  donata,  quomodo  djci  folct  de  iis  rcbus  quasnon 

eiTetqub  verifnmJit«r  oblig.aturus,  gcncrali  obhgationepignons  casnon 

contiricri.l.  obhgationc  6.&  ftqucntibus.  D.  dcpignor.  ( ncc  cnimpoffct 

prohibcri  crcd.cor.,  quominus  in  rcm  donacam  iicut  in  cxtcras  ius  luum  c- 

xeq  ic.  c:ur,nc  ali  oqui  decipjatur  credicor  qtii  donationem  ignorauit  in 

dcbitoris  fui  patri  nofuo  quod  totum  intuitus  cft  cam  quoquc  cflc reni do- 

natam  fciuit.arg  im.l.  hmcqorritur  iQ.^.primo.vcr.eum  enun  D.dcpccul.) 

fcdquia  potelt  vtrumquc,  &  obligitio  fcilicet  pigioris  &  donatio  liinul 

fiilua  corfiiftcre.d.l.  vJt.$.penuI.D.  dcdonat.vtfaluo  iure  cicditons  donatio 

dctcndatur  ,  qu.e  non  paruam  adhuc  pocelt  vtilitatcm  adfcrrc  donatario 

tum  q  j;>quc  cum  pignoris  lucndi  gratia  crcditorem  dc  fuo  dimittcrc  coa- 

Ctusett  ,liquod  plerunqucrit  plm  is  lit  pignus  quam  dcbitum  pro  quo  da- 

tur.  Ac  cumbononim  omnium  non  tancum  obligatio,  fcd  etiam  traJitio 

facta  cl t,&  confcrjucntcr  illius  ctiamrciqiuedonata  ruerat,non  potcft  ficri 

vtnon  dcbcat  rcuocata  vidcri  donatio  qua?  facla  fucrat  pcr  traditioncm» 

qucmadmodum  difputauimus  in  prarccdcnribus.  Neqtic  hac  in  re  mciio- 

rcm  facio  cauf.im  donationum  caufa  mortis  intcr  quofcunque  fa#*- 

faftarum,quam  carum  qui  intcr  viuos  coniuges  fac~fce  fint,  IicctharlaciJius 

rcirocari  foIeant,quam  t)l«e ,  quia  cum  vtrifque  communc  illud  fit  quoJ  nut 

pcr  traditioncm  ,  &  ita  tair.cn  vt  non  ftatimdominium  transtcratur,  fcd 

poftmorrem  dcmum  donatoris,  illud  ctiim  vtriiqiiecommuncclle  nccciTc 

eft,Vt  reuocata  tradirione  per  aliam  fubfequcnccm  craditionemalij  factam, 

lpfa  quoquc  donacio  qux  pcr  craditioncm  racta  fucrat,rcuocata  cile  intelli- 

garur.    ItaquC  quotics  ponimus  faccam  clfc  donationcm  pcr  traditioncm 

non  debcmus  dilring  icrequomodo  diftinguunc  intcrprcccs,  An  donacor 

difpofueric  Jc  red  omta  fpccialiter,  an  vcro  dc  bonis  fuis  gencralitcr  ,  fc«l 

*         t.mtum  an  illam  rcm  donatam  ,  dc  qtia  diipofuit,  fiuc  gcncraliter  iiue  fpc- 

ctalitcr  etiam  tradiderit ,  an  non  tradidcrit ,  Vt  fi  tradulcrk dicamus  inJi- 

fhncte  rcuocatam  eifc  donationcm  quamlibct  iiuc  inter  viuos  fit  ,  fiuc 

mortiscaufa,  fiue  intcr  coniuges,  fiue  intcr  alios  ,  Niiicontrariaquoquo- 

modo  probcc.ir  voluncas donacoris, quod  donacioncm  nolucric  rcuocacam: 

Si  vcro  ca  difpofirio  fuicgencralis  ,  ftuc  fpcciaJis  traditio^em  nuilamha- 

buerit,tunc dtftingui  ruruim  oportcat,  an  agatur  de  donatione  inter  viuos 

an  caufa  mortis.    Nam  fi  dc  donationc  jntcr  viuos  facla  &  inter 

coniugcs  ( fiquidem  incer  alios  faclam  quia  vaJercc  ,  donacor  reuo- 

care  non  poflTcc  ctiamfi  vellec )  cumab  initionon  valcat  vtdiximus,facile 

rcuocata  intelJigictir,non  quidemper  folam  pignorisconuencioncm,  p°ft- 

quam  luftinianus  hac  parce  ius  vccus  immutauit,  fcd  pcrJegatum  ,  li  fortc 

cam  rcm  donacam  donacor  alij  Icgaucric,  aut quod  hodieidem  eft  pcr  fidci- 

commiifuai  rdiqucnt,itemque  fi  vcndidcrit,quainuis  uon  tradidcrit.  Cum 
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enimplusfit  vcndcic  quam hypothecffobligarcnnllaratiocftcurluftinia 
nJcouicutid  qux  depignore&  hypotheca  tancttm  iocuta  cit»  ad  venditio- 
#iem  producatur,quomam  qui  vendit  licetnon  ideo  ttadat  ,fc  tamcn  obli- 
gatadtradcdu  U.D.de  a<3.empt.l.  ii  crad1tio4.Ceod.Et  qtiamuislibemm 
ei  eltet  praiiiado  quanci  emptoris  intereiTet  exnnerc  fe  ab  ea  obligacione 
dequoalibi  fcripiimus  nulla  camen  ratio  cit  cur  crcdendus  iit  vcndidiiVc 
potius  vc  feobligarec  aut  hercdem  fuum  ad  piarilacionem cius quod  intcr- 
cflet  emptoris,  atquejtaiibi  fuoque  hcredi  nocciec  quam  vc  oitenderet 
nolle    donacioms  perpeia  inicx  voluntac6  recinere.  Nec  fane  digna  efl 
donatio  cutus  fauorecottariaihterprecacio  cnpiacur»ctl  no  valeC»Quod  au- 
tem  devendttionc  dicimusidem  decartens  quoque  concra&ibus  tlidiuin 
voiumusqui  iint  habilesad  dominium  tiansfctendum  filtemmceiutnicn- 
tetraditionc  iiue  cradicionem  requirant  iiue  confenfu  nudoconteci  iinc  vt 
perric.ancur.  Atiiagamus  de  donacione  caufa  morcis  eciam  fa&a  intcr 
eoniuges»quoniamabinitio  valet.nunquam  in  dubio  leuocata  viden  de- 
betniiiper  eamcoriue»cionem  qux  comicancem  vcl  fubfeqoencem  ha- 
beac  cradicioncmtquacamenqualccunque  lncctuenuefufhcit  id  eit  etiam 
lioram  qualis  illaeit  qua?  fit  per  claufulam  conicicuci»  vel  precarii ,  cumpet 
niouosiftosquacumuisrictoseciam  vera  poiieffiocransfeiacur  l.quod  meo 
iScuinfeq.D.de^cquir.poflXquxdam  mulier  77.D.  de  rei  vindic.l.  certe 
&!Msqui  rogauicD.deprecar.In  camque  rem  apcrcus  cii  cexcus  Vipiam 
w  d.l.cum  hic  ftatus  §.Ji  mantus»vbj  quod  fauetur mulieri  quar  m  ptecana 
fle/Iionereperitur  vt  habeat  cxceptionem  doli  non ideo  ht  quaii  clauiu- 
piccajrii  non  iicefficax  ad  tramrefendam  poflcn7]  onem  ,  fcd  quia  fut- 
ficic  vt  mulier.donataria  m  nuda  poiMione  iit.,  ad  hoc  vt  ciim  pcc 
quali  Scruianam  conucnitur.qoa?  nudam  pc(Ic(Iionen\auocat.  1.  fi  cuni 
venditor66-D  deeuid.poilitfctueri  excepcione  doh  quam  alioqui  no« 
poflcchaberemulicrquar  non  elTec  in  poiieilione  iiquidem  cxceptio  11011 
aiii  dan  poteft  quam  ei  qui  conucmtur  nec  alius  conucniri ,  quam  qui 
rem  tenet  l.i.in  pnncip.Ddepignor.  Acquamquam  is  qui  pcr  claufulam 
conilituti  fadrus  eftpoflelToi hocpius  iuns  habcre  creditur  quam  qui  pcr 
claufulam  precarii  quod  non  foiuin  pofltlBoncm  habct  duilem  vtloquil- 
tui,fed  ctiamnacuralem  &  realem » |p  hoc  camen  de  quo  nunc  agimus9 
eodem  mre  cenfccur,quia  cum  abiic  ci  nud.r  poiiedionis  detentatio ,  cc  ob 
idpennde  a&ionc  quaii Seruiana  indigcac  limilitcr  quoque  poteil  muhcr 
donataria  ii  iit  in  nuda  ilia  pofleifione  iibi  profpiccre  pcr  doh  cxcep- 
tionem  iiue  contra  donaconsheredem  vindicancem ,  iiue  cotiacreditoiern 
nolencem  ei  mandare  quas  habec  in  donacoris  hercdcm  a&iones ,  n  modo 
iit  illa  facisfacere  parata.Illa  vero diltin&io  quam  Bartolus  fubiungit  in  d. 
i.rem  legatam  rn  hn.cnca  rem  donatam  pignon  obligatam,vtrum  obliga- 
«aiic  pro  tanta  quancicate,  vt  non  iit  venhmiic  dcbitorem  iuere  lliam 
veJle,  an  pco  multo  mmore  vt  luitionis  fpe»  alsqua  fupcriit ,  mihipro- 
babiJjs  non  videtur.  vt  ncque  vera  ea  tacioquamadferc  quod  oppipno- 
raciofadtaproeaquancicaccqua:nullum  penc  luitionis  commodum  ie- 
Imquat,alicnatioquaTdamei1c  videatur  ex  legeantep.  dc  legacceLCia  & 
Llcgata  9  4  vlcD.de  fupellec>  legacNunquam  emtnpoteft rcs  quar  oppig- 
cotaca  tamt\miuit  ob  hoc  foithrt  habcri  pro  aiienata  quandm  ijjperdt 
»us  luendi  quamuis  futura  fit lmtio  nullius  auc  perexigux  vcilicacis : Maxi- 
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mc  vcro  cum  ad  alium  fpeftat  neccffiras  luendi  pignoris,  quam  ad  enm< 
qiu  habuerit  ius  dominij  cempore  rei  obiigata-,  vt  in  propofita  fpeciecon-' 
tmgit.  Nam  qunndo  res  vmdonata  &  tradita  alten  obligata  nec  tradita* 
fuic,cum  donaciopo  oppignoracionem  non  reuocetur,vt  hec  fcgatum,po- 
telt  defendi  donatiocx  iliam  adferre  vtiiitatem  doratana* ,  vt  li  malit  lem 
liabercquamcius  precium  audienda  lit  volens  ictinerercm  donaram  e- 
tram  inuico  hcicdedonacorisquod  ei  non  concedciecurquantacunquepe- 
CUniam  oftercnti  ii  donacio non  valcrct.  In  lcgaco  aucem  hoc  ampliuselt 
quara  m  donatione,  qafod  heredem  tcitatorrs  obiigatum  habct  iegatarius 
actione perfonali  ex  teitamento  vf  pignus  luat  d.l.    C.  de  lcgat.d.  1.  li  re* 
obligata  c.deiegat.i.vt  promdc  parum  autpotmsnihil  eiusmceriit  anpro 
magnaian  pro  exiguaquantitate  tada  oppignoratioiic.  In  effectu  namque 
pcundc  eit,  acli  tcitatoi  rcm  nullomodo  obligatam  letzallet,  atttheredem 
fuum  vt  pignus  lueiet,cxprcfTim  damnaffet»quo  vtroque  cafu  dubitan  non 
potTet,  quiucV  legatum  valerct ,  Sctantam  iegacario  vcilicatem  adferret, 
quantam  li  nihil  teitatordel>uillct.l)onac»onisratiodiffinnlis  eft  meotan 
tum,quoddonataiius  liue  mtcr  viuos  liuccaufa  moftis  nulio  cafu  habcta- 
dionem  perfonaiem  in  hercdem  donatoris ,  fcilicet  cum  pei  tiaditioncm* 
facia  donatioelt  non  perltipuiationem.ipsc'q;pignus  ltwrre  togiturliquan- 
do  fuef  lt  iliud  recte  ac  vtilitct  conltitutum.Sed  hoc  tanto  magis ,  non  tan- 
tominus  faceie  potett  vt  donatons  heres  bom  confuleie  debeac  valcre 
donacionem,"  ex  qua  faltem  id  commodi  fentiat,vc  luSerctur  abeozrea^ 
lieno  quodalioqui  foluere  cogeretur.   Nec  Bartoli  diitinCtionem  adiaL 
nat,  qupd  Sca?uaJa  refpondit  in  «fict.l.antcpjnulnma.lX?  Lefpc.;.  intl!»* 
werbh  ft  modo  in proprtHm  Ddtrtmnmumi  ffUdd  fett  ceffant*  eirfrttdre  jki  nbn-fint 
tedatla.    Non  enun  isSca?uolaMenmseft>>VtCctTare  dicatur  denfcorin- 
luenda  re  pignoiata  ii  taii  pretio  iitdppigrrorata  vc  non  lit  fpCseius  am- 
phuslucnda:  >  quomodo  Accurilius  Bai  tolus     alij  interpretancur,  fedvc 
poiTitbignus  rcdvgi  inpropium  parrimonium  credicons  cellance  debrto- 
H!  in  iolutione,  non  qua.i  foia  celfatio  acqunat  pignons  dommium  cre- 
*tpri*fed quia  propter  cciracionem  iilam  eucnirc  folet  yvt  vel  nignus di- 
ihahatHraucoritaCcmdicis,  nulioque  exiltenieextranco  emptore  ipiicre- 
dttori  vendacur  I.fecunda.  C.  li  in  caui "iudicac.  pign.  capt.  lit  vei  crcditoM 
addicauir  impecraco  domrn!)  mre  fecuridum  formamillam  dequamtic 
C.de  Kir.domin.impetr.l.  magis  puto  5, §.  t\  fundus D.  de  rebus  eorum qui 
fub  tutel.Qiiod  cum  factum  elt  cum  dominij  ius  vtroque  rwodo  acquira» 
tui  crediton,  mirumnon  cit  appeUationebonorum.qux  credicorhabeat, 
ilJaetiamquje  pignoii  aliquando  acceperat  contineii.  Cxteulm  antc- 
•quam  creditot :vel  pignus  emerft  tanquamaliusempcoi  cxtraneus  quili- 
bet>  vel  eius  dommium  libi  addici  curauent*  non  potelt  videii  reaa&um 
pignusin  pactlmonium  creditoris»  quantumcunque  lit  debitum  proquo 
p  gnus datum  fuit,  fed  tancii m  (pcselc  nedadhim  iri  cum  quoque  ciim par- 
ua  fpes  eft  luitionis,  dummodo  lucndi  facultas  aliqua  fuperlit.  Quod  vcro 
adfert  Bartolus  ex  dia.l.legacao.  in  fin.  De  fuppeiLleg,  muhd  minusad 
rem  percinec.Nequcenim  dillinguitibi  PapiniarMis anrcs  obligaca fuetft 
ptowagna  an  fyio  parua  quancitate  fed  tantum  an  argentum  oppignora-, 
tum  m  «cditoris  vfu  facm  cx  voluncatecWjitori^an  v«KfTeporitunHlic*- 
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ntm.Icgo  non  vc  vulgo propo/ttum)id  eit  recondicum  &  fcpoiltum  a  cacens 
rebusqua?jn  vfucredicorisfunc,  Nimirum  propter  concuctushdcm  cc  rci 
rettituenctr  vinculum  vc  Papinianusaic  quiahdes  concu&us  non  pacicur 
yccredicor  cicia  voluritacem  dcbicons  vtatur  pignore  quin  hoc  iplo  rur- 
cum  commitcac  1  li  pignoref4.D.  dc  iuicperir.de  acii  reccpco  dcbico  iclli 
tutionem  pignoris  iccuiaiec  1'ianc  cum  cieditorex  volunute  dcbitoris  v  - 
UCur  pignore,  iicet  non  idco  hat  dominuspignons ,  voiunutii  camcn  con- 
lectuiaiumi poteft  vcomne  aigencum  fuum  legandoitlud  quoque  quod 
pignpri  acccperaclegaiic  vjcjeamr ,  non  quidem  m  pu.iudicium  debicoi  is, 
cui  LiiviuuiDici  fu*  iuuico vel  jgnounu  aurTerre  nqn  potuit  cciamli  ma- 
.  xunc  voipiilecpicd  m  pre^udicium  htredis  \  c  qtiod  acrcuicorealioquin  folj 
ueudum  ciict  a<djfoiii  hcicdiad  luenduni  pignus,id  fakcm  icgato  conti- 
Eeacur,quaiihacpaite  iegaiieccrcditor  iuspj£noi;sc\:  eainjpfam  cjuant.- 
tacem  qux  iibi  fubpignoie  debehatur.  Totkia  hums  cucUCusfuumia  du 
Donacionei  Jiiier  viuoscoinuges  faciicoc  pierunque  ucicc  reuocatas.  iu - 
fciligj  ex  nouo  &  fuperuenieuce  factodonacons^Acdonauonescaufj  ir.ov 
tJspcr  traditionem  tac-tasumnquam»  niiicum  douator  rena  donauno  iarii' 
tiadiumalfrcci  rurfus  cradtcex  quacunque  candeoi  caula ,  quaj  reuocatio- 
ujs  fpecies  expieiiapocuis  quam  taciu  qici  debccquia  quod  lam  vni  cra 
dicum.ru ic  alteri  ab  eod.un  cudi  non  poceit,quine.  cui  pnus  cudicum  fuc- 
rachoc  ipib  eijpiacur.  Quod  iiis  qui  moicis  caufador.aiieucob  inicansa- 
Jjquod  pcuculurn  morcisvel  conualuenc  cx  inlnmicacc  vcl  ab  eopenculo 
alHcrljberacuslic,  auciidonacariusai.ee  douatorcm  deceiTerit:  reuocatur 
quidem  uciccdoiiaciocaufamoius  in  his  omnibus  calibus,  fedexfui  na- 
tura  cacjtaquc condieione ,  vc  loquicur  l.mottis  caufa  15.  D.  de  manumifs. 
non  ex  acluaucjUoquj  cacicam  donatous  volur.cacem ,  auc  voiuncacis  con- 
jccturam.inducac.  idcoquc  perindc  reuocaiecur  cacice  huiufmodi  donatio 
caufa  moitis  eciamii  iacUcilcc  per  ftipulacionem ,  vcl  enc  concra  Barbac. 
difpucac  Didac.fupudicto  locou.23.ck  feqex  l.morciscaufadonacjo^^.D* 
de  morc.cauf.doi.aci. ii  morcis  i9.eod. 
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,  De  vficrarto  mamfcfto  an  Itbenus  pojfu  donare  cattfa 
mortts  quamtejUrt. 


I R  a c t.a t v R  a noiliis  interpretibus  Jvxc  quxftio  facis  nu- 
(gnisconccntionibus.  An vfurarius  manifeltus  quemconitat 
j  non  polie  cellari  njiipraicita  prius  cautione,  de  vfurjs  quas 
j  mdebitcperceperjc  relticuendisex  cap.  quamquam  §.  vlc.  De 
lvfur.lib.6.Iiberam  habeac  morciscaufa donandi  faculcatcm, 
idcftnoriprarlticaea  cauuone  quam  prxitare  habcrec  necclte  vt  teitari 
poJlwt.Nec  defuntD.octoresquoium  aiij  afrirmatitiam  ahj  negatiuampar- 
Ceni  fcqoancur,vt  nec  iciu  facilc,  poilic  ln  qua  procliuior  iic  qua  frcquen- 
tior  elt  incerprccii  fchola.Qua;liioni  caufam  iliud  dedic»qiiod  ex.vna  partc 
vidcnt  cultitutioncm  pqncir^cia luriscomunis correctoriam  loqui  tancum 
de  tcitanaento,non  etiam  dedonac.cauia morcis  , ideocp  non  faolc  piodu- 
ttiidaextra-^^ 
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cffe  illas  rcftringendas  non  ampliandas,  tanquam  qra?  ctim  flnt  ccrrcdo- 
rix  hoc  ipfo  fint  odiofi- ,  licct  ca  conftitutio  faucrspiliflima  cflc  exittime- 
tur,proptcrca  qi:od  lion  tam  ad  vfursrum  odium  refpicit.quam  ad  falutcm 
animaruro,qca  nihl  !in  onjbiliusdici  potcfbEx altera  vci 6  paitc  vident re- 
gulam  geticralitet  ita  conccptam  cffc  vt  ejuifcjiiis  tcfrari  non  poteft,  is  ncc 
morttscaufa'  donarc  PGffit,l.i.§.i.D.dctutcl.&  ration.diftr.Idifcrctis.  to.C. 
qui  teftam.faccr.pofl.  Qui  cffirn  atiuam  partcm  fccjuuntur  folent  fubiiccrc 
cxccptioncm  Nifi  donatio  caufa  mortis  in  fraudcm  fiat,  qnod  prarfumi  vo- 
liint  quoties  donatio  cft  vniucrforum  boncrircx  J.  omncs'.i7.§.  Lucius.  D. 
quae  in  fraud.crcdit.ltcm  inquiunt  nifi  inteftamcrito  fiat  hrcmortisraufa 
donatic,q  ua  ficuti  non  dubitant  quin  ficri  in  tcftamcnto  pofhY,  ita  ncquc 
qtiinfit  illainutilis  ctimfactacft  in  tcftamcnto  inutih,  fi  non  fit  facrta pcr 
fhpuIatior.cm.Nam  &  hanc  fubcxccptioncm  fubiiciuntad  cxccptioncm  vt 
rcicrt  Andr.Fachincus  libr. 5-Conrroucrf  cap.  6z.  poft  Didacum  tn  $.  parte 
rubric.Dc  tcftam.num.11.  Mihi  vidctur  qurKio  hxc  cx  iis  qua?  in  prarccdcn* 
tibus  diximus.aut  nullam,autpcrcxiguam  habcrc  dubitationcm.  Etfienim 
conftitutio  fummi  Pontificis  non  loquitur  nifi  dc  teftamento  ,  hoc  vnum 
tamcn  futhcitvt  donatio  qucquc  caufamortis  prohibita  cfic  intclligatur, 
Sicut  &  fatcndum  cft  vfurjrium  hunc  manifcftum  codicillos  faccrenon 
poflc.nc  quidcm  ab  intcftato,non  quafi  codicilli  ab  intcftato  facti  poflinf 
videri  pars  cflc  aliqua  tcftamCnti  quod  nullum  cft ,  fcd  quia  non  ahus  po- 
tcft  codicillos  ab  intcftato  fjccrc  quam  qui  faccrc  tcftamcntum  poflct,  cum 
co  cafu  tcftamcnti  viccm  obtincant;l.Diui.6.§.codicillos.  1.  conficiunrur.B. 
§.codicilli.l.ab  mteftato.16.in  fin  .tf.  de  iur.  codicill.  Itaque  non  modolcga- 
tum  rclinqucrcnon  potcft  ,  fcd  ncc  fideicommifTum  is  qui  teftamenturn 
faccre  non  poteft.Ll.De  Icgat.i.  Ergo  ncque  donarc  caufa  mortis,  cirm  do- 
natio  caufa  mortis  non  minus  quam  Icgjtum  aut  fideicommifTum  dicatur 
fpccics  vhimjc  voluntatis,l.v!t.C.dc  donat.cauf  mort.l.illud.^y.D.eod.  Ac 
fane  vt  argumentantur  »j  qui  pancm  ncgatiuam  dcfcndunt,  quid  cflcttaci- 
Jius,quam  tacerc  fraudem  canoni  (i  ita  ius  conftituerctur  vt  manifcftusvfu- 
rariusteftari  quidem  nifi  pra?ftiudc  rcftituendis  vfuris  cautionc  nopofler, 
at  donare  mortis  caufa  libcrc  p  )fTct  ?  Ncque  vero  crcdendus  cft  fummus 
Pontifex  tam  id  cgiflc  vt  interdiccrct  ci  factione  tcftamenti  ,  quam  vti  uc 
cumaliqua  vltima  voluntatc  illum  dcccdcrcpateretur:  Ncalioquin  eueniat 
vt  qui  carct  minonbus  fruatur  maioribus ,  quomodo  loquitur  Papinianus, 
licct  aliam  fpccicm  tracrans  in  l.cum  patto.t.D.de  fcru.  export.  Plus  enim 
cft  ti  fubtilius  intuearc,  vt  iam  alias  monuiflc  mcmini,  PofTc  dccedcrc  cum 
vltima  voluntatcqua!  non  fitteftamentum  ,  qttam  poffc  deccdcrc  cum  tc- 
lt.iracnto,Nonquddtcftamentum nonfit,quid matus,quamcodiciHus,  vel 
fidcicommiffum,vcldonatiocaufa  morris,cum  per  teftamentum  dari  pof- 
fithercditas,quar  alrter  dari  nullomodo  potcft,I.ncrcditas.j.C.de  patft.con- 
ucnt.tam  fup.dot.  fcd  quia  qtto  maior  falcnnitas  eft  qua?  in  teftamentis  ad- 
hibcri  debet.vel  ob  hoc  ipfumquod  roaions  fintmomcnti,  l.Diuus.  z^.D» 
dc  tcftam.mifit.I.vlt§.vlt.  C.  decodicill.  eo  roinus  fattcrevidetur  lcx  ei  cui 
cm  permittittcftari,  hoc  cft  deccderc  cum  vltima  voluntate  tam  foHcnni* 
EcDntrarioautemquo  minor/ollennitas  cft  i\  follennitasdict  debetqus 
incodicillis,cpiftoljs,cV  mortis  caufa  donationibusadhibctur,co  magis-fe- 
uctur  illi  cui  pcruumrur  dccedcrc cum  vltima  voluntatc  tam  parum  Mtcn- 
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ai:Errquc  in  eam  rem  apcrtius  excmplum  in  tcftamento  m il i ur i,quo d  quia 
militisnuda  volunutecontentumcit,  necvllara  Turisfollennitatem  dcfi- 
derat,fauorabilius  8c  magis  priuilcgiatum  eiTc  crcditur ,  quaui  quod  fit  fo- 
cundum  regdasiuriscommunis  :  Ncc  dubitandum  eft  quin  plus  ilt  polfe 
•eftari  iure  mihtari,quam  potTc  teftari  iurc  communi,  adco  vtquifquisiurc 
tnilitari  poteft  teftari ,  multo  mags  poiTit  etiam  iurc  communi ,  fcd  non 
cdntra.Eadem  igitur  ratione  dico,  I;tiam(i  plus  lit  teftari  quam  codicillari» 
ijuu  [  >lus  tacit  qui  tcftatur  cum  vniuerfalcm  iuris  fui  iijcceiforcm  pro  ar- 
bitrio  iibi  eligat  quod  pcr  codicillos  fieri  ncquit ,  minus  tamcn  eife  teftari 
poiTe  qttam  pofie  raccre  codicilJos,  Ncmpe  quia  cum  rauor  legis  in  eo  con- 
iirtat  quod  pcrmittitur  homini  dc  rtbusiuis  dilponerc,  earumque  donu- 
nium  rransrcnre  in  id  tempus  quo  ipic  ampli&s  dominus  non  erit»  quanto 
minus  prarftat  ille ex  parte  fua  vt  tanto  bencficio diguum  fc  icddat,  unto 
magis  ci  tauetur  fi  nihilominus  idcm  bencfkiura  ci  praeftctur.  At  is  qui 
tciutur  prxftatmulto  plusex  partc  fua  quam  qui  codicillos  facit,quoniam 
fconeratmultis  adhibendisfollennitatibus,  quat  m  qualibct  aha  vJtimavo- 
luntate  vcl  millacvcl  Jonge  pauciorcs  cxiguntur.  Jvlinus  ci^o  cr  fauetur 
quam  illi,cui  pcrmittitur  codicillos  faccrc,  &  perinde  pro  arbitriode  bo- 
nis  fuis  difponerc  citra  vllam  iblennitatein.  Idcoque  cum  ab  mitio  Jex  xn. 
tabuiaru  ius  teftamcntorum  dutaxat  induxiikt,  non  ftatim  riiit  confcquens 
vt  &  codicilli,  &  fideicommiiTa,  &:mortis  caufadonationesvalcrentjied 
opusruitautoritatepartim  prudentum,partim  Imperatorum,  vt  his  fpe- 
ciebus  vltimx  volunutis  robur  accederct.$.primo.Inftit.dc  codicilJ.  &  titui 
de  fideicom.  hcred;  In  fumma  hoc  contendo ,  Pofita  conceilione  facul- 
tatis  tcftandi  non  idco  poni  conccfiionem  iacultatis  codicillandi  ,  vt  lo- 
ouuntur,fideicommmcndi,&:  donandi  caufa  mortis,  At  ex  contrario  pofiu 
Jencgationc  faeulutis  teftandi ,  cuiuflibct  quoque  aJterius  vltimar  voJunta- 
tisfacultatemdenegaumintelligi ,  Ex  ea  rhctoricorum  &  Jogicorum  re- 
gulaquar  vultareumenturn a  minori  ad  maiusaifirmatiue  non  vaierc,  nega- 
*iu£  vaicre.  Indc  igitur  concludo  vfurarium  manifcftum  llcuti  iure  ponti- 
ficio  prohibetur  teftari ,  niil  praritita  prius  cautionc  dc  vfuris  reftituendia» 
iu  hoc  ipto  prohibitum  intcJiigt  donare  cauia  mortis  fub  cadem  cxccpt io- 
ne,vteadem  proportio  iernetur  intcr  ea  qua?  dicuntur  iecundum  quid»  qua? 
itr uanda  ciTet  imer ea quz fi  uplicitcr  dicerchtur.  Ncc  mc  mouct  quod  v- 
num  v  b i iccre poiTunt  contrariz  fcntentia?  ailcrtorcs,  hl iumhi m ilias  prohi- 
bitum  cfteteftari  etiam  confcnticntc  patre,  neque  umen  prohiberi  donare 
caufa  mortis  ii  conienfuspatrisaccedatex  I.tam  is.vigcfimaquiuta.$.primo. 
D.dc  mortis  caufa  donat.  Iara  enim  monuimus  fuo  loco  non  de  alia dona- 
f  ionc  per  fiiiumiamilias  tatf  a  intclligi  id  dcbere  quarn  de  ea  quac  fa&a  fit  ex 
pcailio  proreditio  ,  quod  cum  patrisfitmagisquam  filij  non  tarn  a  filio 
mortisfuaecaufa&  iurevltima;  velunfatisquara  apatrcipfo  caufa  mortis 
fiiij  donamm  vidcatur.  Quod  autem  iidem  obiiciuntex  Accurfio  &  Borto- 
lo  ad  di&atn  l.um  is ,  Regulam  illam  qua?  vult,eum  qui  tcftari  non  potcft, 
ncc  donarc  mortis  caula  pofTe  ,  Non  ad  alios  pertinerc  quam  ad  eos  qui 
exdcfjectualiquo  naturaii  teftari  non  poiTunt,  qui  nec  inter  viuos  donarr 
poilent,quaIes  font  pupiilus  Sc  mutus ,  id  quoque  nos  ibidcm  refuuuimuf 
tquam  iniuisc  dica^ur  ,  quanmis  J&idacus  dido  numcrQ  11,  ia 
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li.hoc  ipfum  tauquamagnu  quidpia  &  valdc  linguiare  notandu  putcr.  Ncq; 
i!la  ruriimi  hicrcpctcnda  arbitramur  quardifputauimuscontra  errorc  illum 
intcrprctum  ab  codc  Didaco  inculcatuir.,a  nobis  vcro  conculcatii,  quo  pu- 
tant.donationem  cauia  mortis  in  tcitamcnto  fieri  vtiittcr  potle  ,  &  co  cafu 
ccnfcudiuii  turc  tcltamcnti  ,  vt  (i  tcitaw  cntutr.  ex  aliqua  cauia  inualiduni 
lit  ipta qubquc  tnortis  caufa  donatio  muaiiua  cfic  exiiumctur.  Nam  imb 
vcio  li  donatio  m  tcflamcnto  tucta  litaiam  quod  altequin  valerct  r  in- 
tirtnat  &  corrun  pir  tcftamcntutn  ,  fcd  ipfa  non  corrumpitur  iimodb  ad- 
itnt  ca:tera  fine cjuibus donatio  ncrrici  non  potcft ,  id  eft  traditto  vci  llipu- 
Luio  ,  Ob  ldquc  ncc  ricri  potcii  vt  fcqui  dt bcar  ius  tcftamcnti  quod  nul* 
lum  cfr,vt,queabinitio  non  ipia  valcat  qu.r  proprns  viribuslublitrir.  Vc- 
lum  qtianqiiamhjrcitafch.tbent  ,  puto  tamen  adhibcndam  inhaccjux- 
ftione  diltinctioncm  quain  praccdcntibus  icrc  ommbusadhibuimus ,  an 
donatio  caufa  mortis  lic  ticta  lit  vt  doiuinium  flatim  transrerrctur,  art 
vcro ,  ita  vt  non  mli  poit  mortem  donatcris.  Nam  ciim  priore  cafu 
r<ionatio  caufa  mortis  non  taiuum  pcrl:ciati;r  ,  fcu  ctiam  implcamr,ct- 
icctumquc  fuum  plcniliimum  iortiatur  viuo  auhuc  donarorc,  ltavtni- 
Jul  agcndum  iupcrlit  eo  mortuo,  plane  non  vidco  in  quo  vidcri  pol- 
iit  (imilis  lc^ato  aut  fpccicm  conlt  itucrc  vlnmar  vuluntaris,ncc  iTomdc 
cttr  prohtbcndafit  vlurario  maniicllo  ob  id  iolum  qubd  non  poifir  il!c 
dcccdcrc  cum  tcilamcnto ,  autcumalia  vltima  voluntatc,  cinn  noniitci 
prohibirum  donarcaut  alitcr  dcbonis  iuisdiiponcrc  inrcr  vivos.  Harcii- 
cjuidcm  donario  pcrquam  dominium  ftatim  transfcrrur  ,  Iicct  tacta  lit 
caufa  mortis  nc  dubitan  poifct ,  quin  efiet  rcuocabiJis  ,  dcgcncrat  tamcn 
tacilc  in  donationcm  inter*iuos ,  vcl  ob  hoc  iolum  quod  ht  iircuccabilis 
vuio  adhucid  cft  morientc  dcmiim,nccdum  mortuo  donatorc.  Noncnim 
dominunn  ici  iicdonata:  habct  donatarius  ob  idqubdnon  iitrcuocatado- 
natio,  fcdob  id  quod  ab  initio  vtilitcr  tacta  iuit ,  cx  caqi;e  dominiuin  bc- 
ne  tranilatuin.    Qnare  ncc  aliud  probandumcxiitimarcm.ctiamiivni- 
ueria  donatoris  bona  hoc  donationis  gcncrc  alicnata  proponcrentur.  Ncc 
tcuim  magis  videri  pofiec  ita rccific donator  in  fraudcin  pontirici.r  coniiitu- 
tionisquam  fi  bonaiuaomnia  iiucr  viuosdonaiict,  aut  vcndidiilct,  quia 
quanuusfaciliorcs  fmthominum  voluntatcs  ad  donandum  cauia  mortis» 
quum  intcr  viuosproptcrracultatem  quam  iibi  rccjncntdoHationis  pro  ar> 
bin  io  rcuocanda?,paucos  taincn  rcpcrias  tam  parum  cautos,  qui  quod  do- 
narc  intcr  viuos  noUeat,rnaliiit  ita  donarccaufa  mortis,  vtdonunium  fia- 
ttm  transrerant  in  donatariunr.cum  poiTint  &  dcbcant  cogitaic  faciJceue- 
nirc  poilc  vticpcntino  aliquo  iiuc  morbo,  fiuccafu  opprcili  non  rcuoccnt 
donationcm  quam  torullis  rcuocaturi  fucrant,ii  per  tcmporis  an^ulrias  li- 
cuificratquc  ita  fiat  vt  idcm  prorfus  lit  cfrcctus  donationis  qui  cllct  fi  do- 
nario  intcr  viuosfacta  fuiilct.   Quid  cnim  prodcit  ii  crfcctum  rci  infpicias 
cjuod  potucntrcuocari,cum  non  fuitrcuocata?  Diucrfa  ratio  ctt  donutio- 
niim  mtcr  viuos  coniugcs  tac'taru,qua:quoniaub  initio  inutilcs  funt,ideoq; 
indiget  vt  cofirmentur  mortc  cx  orationc  Scucri ,  no  alio  iurc  ccnfcn  poir- 
funtquam  vltimx  voluntatis  non  foium  fi  exprciia  voluntatc  fucrintcon- 
*irmatx,  fcd  ctii  tantu  iilcntio  cV:  morte donatoris,  hactenus  faitc  vt  neq; 
c\preisc,neq; tacite cofumari  poiHut  ab  co  cx  coiugtbus  qui  Ucccdcrc  non 
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poflkcum  vltTmavoluntate,Vnde  eftqucd  fideiccmmjtfi  pattibus  fungi 
dicunturm  l.indonationibusn.C.adieg.  Falcjd.nec-vnquam  degeuerant 
id  donationes  mter  viuos, iicut  nec  donationcs  cau fa  moi t js  mter  coniuges 
factavjuippe  qua*  nuqua  lic  hcti  poiiunt  vt  ex  ns  domjnjum  vjuo  dpnatore 
tiisferatui  l.fed  lnterim  11. m  puncjpA  $.i.D.de  donat.int.vir.&  vxor.  Prq 
uide  ii  maritus  cjui  vxon  mter  viuos  inutiiiter  donaiut»proponatui  manife- 
itus  ruiHc  vfurariusnon  cohrinabitureiusmorte  donatjo,quo*  tamevaleret 
necvilacorlrniatione  indigetetli&  mortis  caufa  factaeifet,  &  ita  vt  dorni» 
niu^tatimquauis  reuocaoilitcr  iri  donatanu  trasferreturjdumodo  mter  ali- 
os  quam  comuges. 
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De  adulto  donante  mortis  caufa  fine  curaions  fut  autoritate. 


jj^ij^  V  1  c  qujeftioni  magna  luccadferrc  vidctur»qua?proximo  capi- 
J  ^  p.  ^  cedifputauimus.  Na  qtietnadmodu  diximus  eade  teftameti  & 
kf  Jonationiscaufa  mortis  rationf  cOilitudda efle  in  eo  vt  mani- 
SA  T-^  feftus  vfurariusquc  potirjcia  coftitutioprohibet  tcftan  ni/lpri* 
pra?ftjca  cautione  de  reftituedis  vfuris,hoc  ipfo  donare  quoq;  mortiscaufa 
prohibit*  intelligatui,Ita  c  cotiario  cofequeter  dicendum  videtur  adultum 
ctiamii  c  uiatorcmhabeat,/icuti  libeiam  nihilominus  ctiam  line  curato- 
re  teilandi  facultatem  habet  ,  confentientibus  interpretum  omnium 
votis,ficSc  donaremortis  caufapoflcsquamuis  non  inteiuemente  curtto- 
rjsautontate.Atquc  hocmodo  ratiocinatur  ex  interpretibus  noftris  quot- 
quot  hanc  partem  afhrmatiuam  defendunt,  quos  terert  &  fequitur  Andr. 
Vachin.lib.^.Controueif  iur.cap.6i.ex  lege  ciim  hic  ftatus;2  paragrapho  /i- 
miles  vxotiD.de  donat  int.vit.  &  vxor.in  illis  verbis  nmn  &  mortis  caufa 
cionare potertt  cuttefian permif*m  efi.  Itemqtie  ex  legc  prima  paragrapho 
primo  D.de  tutci.cx  racion.  diftr.  vbi  non  alia  ratione  prohibetur  pupillus 
donare  cauia  mortis  eciam  autoritate  tutoris  accedente.ciuam  quod  teftadi 
facuhasnoniitei  peimitfa.Cur  non  ergo  hcebit  adultodonare  fme  cura- 
tore  iine  quo  etiam  teftati  poteft.?At  illi  qui  conttariam  partem  defendut 
hanc  mter  teftamentum  £x  donationem  caufa  mortis  difllmiJitudinem 
adferunt.qujd  teltamentum  ex  alienoarbitnopenderenonp 


autem  cauta  mottis  poffit  ex  lege  tam  is  vjgefima  quinta  paragrapho  1.  D. 
dcmort.  caufa  donat.  &  I.illa  inftitutio  ;2.Ddehetcd.  initit.  Cui  rationi 
poflet  il|a  etiam  addi,quod  donatiocaufa  mortis  eo  tempore  infpeclo  quo 
contrahitur  propius  accedatad  contra&um  quam  ad  vltimam  voluntatem 
Sic  enim  vuigo  noltri  poft  glof  &  Bart.  in  U.  D.  de  dot.  relegat.  Atqui 
receptilTIma  eorundem  vulgarium  interprctum  traditio  eft  Cotra&us  om- 
nes  ab  adulto  cutacoiem  habentc  mitos  fine  interuentu  curatoris  ipfi> 
lureiuiliiuseiTemomenti  PerInde  ac*i  eu^nt  i,nti  a  pupiHoiine  tutore* 
propteieaquod  adultus  cutatorem  habenspupillo  &  prodigo  cui  bonw  in- 
terdi&um  eft  ^quiparetur  ex  l.fi curatorem  habcs tertiaCdein  insegr.r^ 
ftit.ruinor.Iamautem  diximus  pupilhim  non  porTe  cau(a  mortis  donare 
ne  quidem  tutore  autore ,  ex  U.1.1  $1  De  tutel.  &  ration.  diftr,  multo  igitut 
miniU  fme  tutoris  autoritate.  Vnam  duntaxat  exceptionem  adduitt  1  iU 
nui  lianc  pattem  negatiuam  tu^tur.Nifi  donatio  caufa  mortw  pcr  aduhum 
facUiurourafldg  confumataproponatur.Quocafu  faientui  omnes,  vaiexc 
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propter  poteitatem  iurifiurandi»  cui  hanc  vim  tribuunt  vteirmqui  re  veta 
minoi  eit  reprarfentet  maiorem  Exauthent.ficramenta  puberumC  ii  a<i- 
uerf.vendit.Ego  neque  his  neque  ilhs  affent-ioft fed  puto  diitmgucmlum  de 
cjua  donatione  catifa  moi  tis  loquamtir ,  A  n  de  ea  qua»  pei  D aditionem  hati 
an  de  ea  qua*  pcr  ibpulattonem.  Nam  li  de  ea  qua*  pei  itipuJationcra  fiac, 
dico  valere  quamuis  nulia  curatoris  autontas  interucnent,Non  ratione  ii- 
la  quam  alij  adterunt  quod  donare  mortfc  caufa  poflit  qtnfquis  teftari  po- 
tclt,  fed  quia  itipuiatio  ha'C  dicendaeft  qtueanimum  caufa  mortisdonau- 
di  pro  caufa  habeatpotiusquam  mortis  caufa  donatio ,  vt  fuo  loco  proba- 
uimusexl.cumenim  6.iundt.§  vlt.J.prafced  D.de  nouat.Certum  autemeit 
pubercs  etiam  curatotem  habentes  rcclc  iine  curatoiibusfuis  obhgati.J. 
pubeics  ioi.De  verb.  ohligat.  multo  magis  li  exaclio  differatur  m  id  tem- 
pus  quo  erit  ipfc  mortuus,vt  euenit  in  itipulatione  qua*  interpolita  lit  iure 
donationis  caufa  mortis  J.mortis  caufa  donatio  34 .D.de  morccaui .donat. 
Nempe  quiaoblig.itioperfonaradulti  perihpulationem  nihil  commune 
habet  cum  adminiiti  ationc  bonorum  aduki,  qua*  Cotit  cui  atori  demandata 
intclligitur.  Necenim  ius  vllum  aut  potcltatem  vllam  habct  ctuatot  in 
pcrfonam  fed  tantum  in  ta  &  bona  mmoris,  in  quo  djffett  a  tutore  qui  no 
tambonisquam  peifona^pupilhpiincipaiiter datur  1.  qma  pcrfona*  14. D. 
de  tdtam.tutel.l.cum  in  vnai7§  i-D.  dt  appcliat.  At  ndeea  mortiscaufa 
donationc  loquamur,quam  adultus  fccet  it  pci  tiaditionem,Nego  pofieil- 
lam  valcrc  line  curatoris  autoritatc,Moueoique  cx  co  quod  traditiobono- 
rum  minorishaud  dubicpeitinetadcaufam  adminiitiationis  bonorumj 
iiuetraditioiic  fiatvt  dominium  ltatimtraiiiferatur,  qui  cafus  ideo  mino- 
remhabctdubitationemquoddonmiij  tranflatio  cum  iit  alienatiol.  1.  C» 
de  fund.dotal.  non  foluni  adminiitratio  fcd  ctiam  plusqnam  adminjiha- 
tioclt  l.ab  agnato u.D.de  curat.furiof.iun&.l  Lucius 46  §.vlt.  D.deadmi. 
&  petic.tutor.Siue  traditio iic  fiat  vt  dominij  trai.flatio  poit  mortem  con- 
feratur.quoniam  traditio  nuilaeiTe  potcft  iinealier.atione  poilcilionis  fal- 
tem corporalis,qua'iicut  in  boniseit,ita  non  potcitalienari  citrabonorum 
adinmiitrationem.Porroin  iis  omnibus  qua-ad  caufam  adminiiitationis 
pertinentverum  eit  quod  inteipretcs  in  caterisquoqueac  nimis  generali- 
tcrrecipiendum  voluntjadultum  qui  curatorem  habeatpupilloeiTecom- 
parandum  vt  nihtl  omnmo  quodexadminiltrauone  pendeat  iinecuratore 
agere  poflit  d.i.^.C.de  in  intcgr.reitit.minoi.  ncque  aut  alitci  aut  mehus 
ea  lex  concilian  poteft  cum  d.l.puberes,  vt  in  puma  Decadum  noilrarum 
parte  anobiscxplicatura  cilememinimus.I  atendum  igitui  clt  mortis.cau- 
jfa  donationem  abadulto  pcr  traditionem  fieri  line  curatoris  autotitate 
nuliomodopofle:in  edqueaperte  diiTimiicmcfle  rationem  tcitamenti  6c 
donationiscaufamortis.Nonquod  donatiocaufa  mortispoflit  tnagis  pen- 
cfereexalienoarbitiioquam  teftamentum  (iienim  pctpctua  eilet  ea  ra- 
tu>  non  valcretdcnatio  caufa  mortis  ab  adulto  facla  pcr  itipulationem  ii- 
jne curatote  quam  tamen  diximus  valere)  fcd  quod  teltameijtum  nihil  ha- 
bet  eommune  cumadminiluatione  bonoru,quomodohabet  donatio  cau- 
fa  mortis quoties  fit  per  traditionem.  Et  hoc  ita  efle  collieas  non  male  ex 
eoquod  VJpianus  tra&at  in  d.l.i.§  i-D.de  tutel.&  ration  diitr.  an  pupillu* 
mortJscaufadonarepoflit  autore  tutore.Eflet  cnim  lidicujaqua-itio.  11  do- 
jiatio  caufa  mortis  ex  eorum  eilet  gencre  in  quibus  altenus  autoiitas  adhi- 
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feerimimquam  poflet,cjnomodo  in  teftamentis  numqtiam  adhibetnr.  In- 
ntutautcm  Vlpianas.fi  donationcm  caufamortis  a  pupillo  factam  illa  r*- 
tio  non  impedirct  quod  cui  prudentum  lnterpretatio  ad  legem  n.  tab.  non 
putauitconcedendam  cffe  fa&ionemteftamenti,ei  ncc  mortis  caufa  dona- 
repermittendumeft,non  forcdubitandum  qtiin  valitura  efletea  quoque 
jhortis  canfadonatioquam  pupillusteciffet,  at  itademum  fi  tutoris  auto- 
ricas accederct.  Ncccnim  Vipianustam  ad  id  refpicit  quod  tutorpupilio 
£10  ln  hanc  rem  accommodare  aatontatem  non  poffit,quam  quod  non  de- 
bc.it, 00  idque  vuit  eum  indicto  tutela?  teneri ,  quia  eam  prxflando  autori- 
tatem  fecent  id  non  qaod  faccrc  non  poterat  fed  quod  faccre  non  debebac. 
ftaque  poft  iUarn  fententiam  generalcm  propo(itam,In  omnibus  qu£  fecit 
tutor  cum  facere  non  deberet,ttem  m  his  quae  non  fecit  cibn  facere  debe* 
ret  rationem  ab  eo  reddi  in  hoc  iudicio  tutekr  oportere ,  fubiungit  conue- 
nteter  Vlpianus  vnde  tfntntur fi  tntor pnpil/o  admmis  eaufa,  donattone  aceom- 
mUaturttMtHteUmdtetoteneaturvt  inteHigamus  efTehanc  lem  ex  earum 
genere  inquibusautonusadmiuiftiatonsadhiberipoteft  qnrdem,  fcd  nd 
debet,quia  mortis  caufa  donationcs  his  perfonis ,  qiue  teftai i  non  pofThnt» 
permittendjc non  ftint,  neque  a  tutore,  neque  a  iurc  ciuili ,  cniod  hac  parte 
aonaliud  eft.quaminterpretatioprudentum,  quarnimtam  illam  teftadi  li- 
centiam  Sc  libertatemquam  lexti.tab.  induxerat  propcrfonarum  rertim- 
que  vanetate,  diuerlistemperame^iscoardtautt  l.verbis  lcgisuo  De  verb. 
fignific.Cum  verbccrtum  litpoftc  donationem  caufa  mortis  ita  fieri  vtex 
cadomintum  ifcartm  quamuisreuocabiliter  transferatur  1. 2.1.  li  mortis  29. 
D.de  mort.cauf.donat.miror  eos  qui  volunt  donationem  caufa  mortis  ab 
adulto  line  curatore  fa&am  valcre  ne  quidem  hanc  donationis  fpcciem 
excipere,abutentes  perpetuo  ea  teftamentorum  &  mortis  caufa  donatkr» 
oum  comparationc  quali  non  minuspermittenda  iit  adulto  alienatio  qua» 
fit  pcr  donationem  cadfa  mortis,quam  qur  fit  per  vniucrfalemheredis  m- 
ftitutionem.Cum  tamen  intcr  has alicnationes  manifefta iit  ilta  diflferen- 
na,quod  qu*  firper  inft ttutioncmmillum  effeclium  habet  nifiadultomor- 
tuo.ideoquefitfolius  legis  poteftate :  qux  vcro  fit  per  donationem  caufa 
mortis  mterueniente  tradttione  ex  qtta  domtnium  ftatim  tTartsfetacur  ed 
effodjm  habct^cquidem  plcnumab  inttiolicct  non  ffreuocabircm ,  ffd 
out  tamen  fit  irreuocabtlis  viuoetiam  aduko  eodemque  dc*natdte,tfic  fci* 
facet cum  adultus  decedit  non  reuocata  donatione  quam  in  id  vfque  tepus 
ceuocare  potueratfi  voluiftet ,  At  nemo  nefcit  inteidi&am  effe  adulco  iine 
cuxatoris  autoritatealienationem  quamlibet.  Cur  eigopermittetqrei  do* 
natio  caufa  mortis  per  quam  res"eo  adhuc  vtho  iliencturr  Aut  cttraliud  iu- 
ris  in  donatione  quam  is  inter  viUos  fecifTetconftituetemusr^quam  tamert 
Hemodiceretpollevalcre  fa&am  fineCiiratbrisautoritare.Nam  quod  njtc 
donatio  lic jrreuocabil is  illa  non  ttem.in  quo  dinetlrtatis  rationfi  magnam 
Fachineus  fupradi&o  loco  conftitiiit,atf  caufam  alicrtationis  &  trans&foi 
nis  dominij  non  pertinet,Siqtt*idem  tam  vere  alienatur  id  Cuius  dominium 
transfertur  reuocabiliter,quacuius  irrcudcabiIiter,Ob  idq;non  magis  per- 
mittitur  c6iugi  dominifi  rci  fuq  transfcrre  in  c5iug6  ex  tali  donatione  caa 
fa  mortis  qua  ex  donatione  in^er  viuosl.fedintenm  n.in  princ.D.  de  don. 
hnurintk  vxor.QMinimo  nec  toedentecuratoris  autoriute  pcrmifsu  eft  a- 

Ipcr  donauon6<hminucrenexumquidaca  wfta  do* 
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nandi  &patrimoni)  diminufidi  caufa  fubehSniii  decreti  qtioqwuitoritasac- 
ccdat  vt  m  fpecied  l.i.jj.fcd  cth  no  moitts  D.de  tutel.  &  ration.diftr.  qtiii 
no  in  hoc"datur  curatores  aut  etia  tutores,vt  donent  dtminuat,perdantq;pa- 
trimoniu  pnpiUi  vel  adultufed  vt  adminiilretd.l.  Lucius  46.  §.  vlt.  1.  cutor. 
11. De  admi.cV  pertc.tutor.l.non  omni  i6.C.eod.Quanto  mmus  crgoidipsu 
ci  licebit  line  cuiatoie?Deniqiiiliid  fcmper  mcmoria  tenendumeit  quod 
fa*pius  monuimus,  donationcs  tltas  caufa  mortis  quar  ita  riunt  vt  dominm 
Utatim  &  viuo  adhuc  donatorc  tiansreraturnihil  limilc  autcommune  habe 
re  cum  vltima  voluntate. fed  ptopiusaccederead  donationes  inter  viuos  ii- 
ue  carum  initium  infpiciasinic  hnem,qui  facit  vt  viuoadliucdonatoreftat 
lrreuocabilesi&degenerent  in  donationes  mter  viuos;Proinde  1.6  eltqucxJ 
interpretes  a  tetcameto  ad  hanc  donauonisipeciem  argum6tentur.  Quam- 
quam  ncc .ad  llia  quoque  quje  fic  fiat  vt  dommij  translatio  poir.  adulti  mor- 
tem  coferatur.qtiia  vt  fuo  loco  docuimus,ecti  donaciores  ua  racr.v  capian- 
turad  jnltar  legatorum,non  tamen  Hunt  ad  mitai  legatorum  cum  hatpcr 
traditionem  OU3  in  lcgatis  nulla  requiritur,  &  quar  tamen  fola  facit  vt  no 
poiTit  ca  donatio  hen  iu.ccuiatons  aucoutace,proptcr  adncxam  caufam 
adminiihationis,quam  prox  fus  nullam  habct  rerum  fuarum  adultus ,  cjui 
habet  curatorem.Illud  vnum  fort.ile  quisob:eCt,urusiit,  donationescaufa 
mortis  mtcr  coniuge>  etiam  ita  factas  vc  dominium  ex  iis  transfciatur,  va- 
Jcre,non  quidem  111  eo  vtdominium  cransferri  ftatim  poilit,  fedvt  faltcm 
donacore  111  cadem  voluntace  mortuo  res  donaca  acquicatui  donatario  d.I. 
fed  intcrim§.i.Similjtcr  igicurdicendum  valercdonationcm  racumcaufa 
mortis ab  adulto  ctiamea  Jcge  vt  dominium  luttm  ttauifenectu.na&e- 
nus  nimirum  vt  mortuo  faltcm  adulto  fiat  ea  tratulatio,cjuar  fieri  no  potuit 
illo  viuo.Sed  refpondeo  ncquc  hanc  bonam  eilecompaiationemrquoniam 
intcr  coniugcs  foladomini)  translatio non  ctiam  tiaditio  prohibitaeil , vt 
proinde  nthil  vctct  valcre  donacionem  falccm  poft  mortem  donatons,quo 
niamqui  voluttdommium  rei  fuarftatim  ciamferre,  muito  magisvoiuit 
txamlatum  illudintelligi  polt  mortcm  fuam.Ac  in  adulci  peiionanon  tan- 
tuindoiriinijtianslatiofedetiam  traditioqurlibec  prohibita  intelligitur, 
quia quoquomodo  rem  fuam  cradat  iiue  eo anuno  'vt  doinimu  ltatim  tranf 
tcrat  liuc  vt  poileflionem  duntaxat,patnmonium  fuum  adraintftiare  mtcl- 
ligitur  cutus  tamen  line  curatoreadminiltrandi  nullum  ius  habet.  Confe- 
quentcrcum  non  tantam  donatiofed  etiam  traditio  nulla  /itqux  tamen 
valeredebuerat  vmo  donatore,  non  magisrieri  poteft  vtex  ea  dommium 
transferatur  poft  mortem  adulti,quam  (i  tiaditio  protfus  nulla  pr.cccfliilcC 
ijuQcafuptobauimusin  pro;cedentibus  Decadibus  ita  ms  futurum  vt  cx 
donatione  caufa  mortis  transferri  dommtum  iu  donatarium  nuiiomodo 
polfec.  Acqueobcam.nimirumcaufamnondiilinguimusin  hac  qu.vtito- 
nevtinaliLs  plenfquc  difttnximus,  andonatio  caufamortisiicfaclafue- 
rit  pcr  traditionem  vt  domuuutn  ftatim  tramfenctur,  an  lta  vt  poti  aduiti 
mortem,  tantiim  .Sed  cas  donationes  caufa  mortis  quar  pei  tradi  tioncm  U- 
c\r imt  ab  aliis  per  itiptiiacionem  factis  fcpatamus,  &  adtiltum  qui  habct 
cui  atorem  ab  eo  qui  ngu  habet,  quoniam  donationcm  ab  co  1  actam  qui  cu 
iacotemnoniiabeict,ctiam  pcr  tradicionem.yalcre  diccrcm  iiuedominifi 
transferre  adultus  ifytim  •  oluiifet ,  iiue  domunj  tiansJationem  corxrcflre 
poftmoite  fuam,fcdiu  umeu  vt  ti«iun;ipoft  motteittc^crctticn  jiasla^ 
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ti^Nonaliterquamquomodoeucnire  diximusin  donatione  caufamor- 
tisinter  coniuges  facU,quia  nulla  iexaut  ratio  eft,quarfaciat  nc  valcat  tia- 
ditio  etiam  donandi  animo  ra&a  per  adultum  qui  curatorem  non  habet, 
quamuis  ipfadominij  tranflatio  nihilominus  impediatur,  qua;  accedente 
quoq;curatoroautoritace  impcdiretur.  Earum  prarfertim  rerum  quarum 
alicnatioper  renatufconfultum  interdi&a  eft  de  quo  l'u  tit.D.de  reb.eor.& 
in  titU3.dc  praed.minor.Nam  cxtciarum  reium  alienatio  etiam  per  dona- 
tionem  libcraeft  adultocuratorem  non  habcnti  ialuo  ei  auxilio  reftitutio- 
nis  fed  cot.  Cii  aduerf.donat.  non  ctiam  habenti  curatorem  quia  ncque  is 
finccuratorepoflct  donarenequecurator  ei  autoncatem  praftare  ad  do- 
nandum  etiam  cx  iuila  caufa  ii  nou  dccrcti  quoque  autoritas  lnteiuenhct 
d.i.i.§.2  D.de  tutcl  &  ration.diftr. 

ERROR  DECIMVS. 


*De  mufiere  qu*  ex  lege  mumcipalt  non  potefl contrahere  abfyue  conferfu 
duorum  propinfuorum  an po/Jie  libert  donare  caufa  mortu. 

L  t  R  1  o^y  1  tcrrarum  loci  funt  maximc  in  ltalia ,  in  quibus 
-  contra  ius  commune  municipali  lcgc  cautum  efl  vt  nullum 
_M  contra&um  poffit  mire  mulicrabfquc  confcnfu  duorumpro- 
I  Mj^Slpinquorum.lndc  Do&ores  nofti  i  prarfei  timltali  qui  toti  funt 
• -•  * m\  m  ftatmjj  interpretandis  potiiis  qti j m  in  Romanis  legibus 


benc  interpretandis  ,  captant  occalionem  diiputandi  ,  frequenique  a- 
pud  cos  diiputatio  ifta  eft  An  omifTa  huiufmodi  foll6nitate  poflit  mu- 
lter  donaie  caufa  mortis.    Amrmant  multi,poft  Ludouicum  Romanum 
&  Iafon.ad  legem  fecun.de  lcgat.  primo  Aldat.  &  Socin.  ad  leg.fccun.De 
verb  obligat.Negantplures  immo  carteri  fere  omncs  quos  congtrit  Tira- 
qucl  Delcgib.connubial.glofy.numi8.pixcipucAlex.  &  Rip".  ad  1.2.  dc 
legat  i.Idem  Alex.&  Aret.in  d  U  De  vcrbor.obligation.  Puoicm  fentcn- 
tiamlicetmin&recebtam  tuetur  Fachineus  libro.j.  controucrf  iur.  cap. 
6o.Moueturqucpoti/limum  cx  eo  quod  ciim  ftatutum  hoc  iit  contrarium 
iuri  quo  mulieii  non  miniis  quam  mafcuio  peimittitur  libcrc  contrahcrc 
abfqueconfcnfupropinquorummonpoteithabere  iocum  niii  in  contra- 
dibuspropric  ac  ilridce  iumptis.Ergo.mquiuion  in  donationccaufa  mor-  . 
tisquar  vere*  ac  propne4  non  eft  conuaChisiSiquidem  omncs  cffectus  forti- 
tur,quos  habent  vltimar  voluntates,ncquc  iis cx  quacumque  parte  abfimi- 
Lcfle  intelligitur  vt  luftinianus  loquiturin  lege  vltima  Cde  donation. 
cauiamortis.Nemoautemdubitat,quin  mulicri  pro  arbitrio  liccat  non 
obftante  taliftatutodebonisfuis  ceftari  alitciue  difponere  in  vltima  vo- 
luntateeuam  confenfu  &  ptarfentia  propinquorum  non  interueniente. 
Addit  Fachineus,huiufmodi  ftatutorum  aliam  rationem  affignari  non 
poiTc,  quam  ne  tam  facile*  mulier  finc  propinquorum  prarfentia  contra- 
hendo  iaedatur ,  propterea  quod  fragile  ht  &  infirmum  huius  lexus 
confihum.cV  multis captionibus  fuppoiicum, multorum  iniidiis expo/itum 
vt  de  minoribus  fcribit  Vlpian.  in  lege  pnma  D.de  minor.Atqui  ratio  hzc 
non  videtur  pohe  accommodari  ad  mortis  cauf.donat.  quai  fcilicct  ad  nu- 
tum&volunutcmdonantisquocumquetemporcr/oflunt  rcuocari  perin- 
dc  ac  tc  ftameiiuj&  ali*  quslibt  txlxisax  vototaccs.  Cd&ntf  ifiuujio  n$ 
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ratione  ftacut!,ipfum  quoquc  ftatutum  ceifarc  neceilecit»cuius  quippe  vijrt 
&poteitatem  ex  ca  ratione  qua?  itacuences  moueric  fempcr  a-itiman  opor- 
tecvulg.l.adigere6.$.quamuisD.  de  mr.  patron.i.  ciim  pater77.§.du]cifli- 
mus  Dc  leg  i  Speciofar  quidem  rationes  funt,fed  non  verar.  Longcque  me- 
lmslicut  fentiunc  ij  qui  negant  in  propo/ita  ipecie  permittcndas  mulieri 
donattoncs  caufa  mortisnihadhibitaea  folJennjtace,qiia?m  aliocontractu 
quolibec  requirerecur,lta  8i  argumentantur,curadicunt  donationes,caufa 
moitisinfpe&o  co  tempore  quo  fiunt.nacuram  habcrc  concra&uum  raa- 
gisquam  vlcimarum  voluntatum,ide  kj  u  e  concradcib  us  magis  quam  vki- 
inisvoluntatibuseHe  comparandas  cV  adfcribendas.Omnes  cnimnobif- 
cumconfcnciunc  nonalicerpoiTe  illav  hen  quam  vel  per  ctadicionem  vci 
per  ftipulationem,niliquodaddunC4wr  enam  ptr  t>aclu;n  nndutn  quod  po- 
ltremumnosnonadmictJmus.  Vltimajautem  voluntates  neque  traditio- 
nem  vllam  exicunc  neque  ittpulacionein,vc  notiiTimum  eft,  nec  rurfus  pa- 
c^um^mdum  la^ueomnesfacencur.lnipeCto  igicur  eo  tempore  quo  ficdo- 
natio  caufamortisnon  poceit  vlla  ptobabiii  racione  cenieri  lure  vlcirnx 
voluncacis»ldquc  cain  apercum  eit  in  eapiaTcrcimdonicione  qua:peiitipu- 
lationem  fiac,  vc  muer  Fachineum  hanc  faicem  non  adhibuiile  diftindtio- 
nem  aude  llla  donatione  caufa  moitis  loquamur  qua:  per  Itipulationem 
fadca  lic  an  de  illa  qua*  per  cvaditionemVfquc  adeb  enun  donationem  non 
canciim  caufa  morcis  fed  eciam  quod  magis  elt  incer  viuos  qua:  per  llipu- 
lationem  raCtaiit  contracr.um  eiie  verum  elt  communi  ouoque  inteipre- 
tum  omnium  confenfu.immo  nihil  aliud  eiTequam  ftipuiacionem ,  vt  ne- 
queteitiumquinqne  follennitatem  requirant  necum  quidem  cum  non 
lunc  inlinuaca?  quamuis  legitimam  fummam  exccdant  neque  li  in  teita- 
meto  fa&a  iit  iuxta  inueteratum  illum  crrorem  interpretum  quo  obcmuic 
vt  in  teltamcnto  ettam  contra&us  fien  vtilicer  poffic»alio  came  quamcon- 
cracTusiurccenfeancur  vt  cx  recepta  interpretum  fententia  cracTac  Dida- 
cus  in  j.part.rubr.De  celtam.num.  n.poit  Deciumconf.iooj.  Ex  quo  etiam 
fit  vtcum  dici  fole?c& verum  litnuliam  ex  donacione  imer  viuos  nafci 
aftionemciuilem  1  interdi&um  14-D.de precai.l.cum  qui  i4.$.isquipreca- 
rio  D.dc  furccamen  ex  huiufmodi  itipulacione  incerpolica  donandi  auimo  • 
fiue  inter  viuos  iiuecaufa  morcis  nafcacur  ciuilis  adtio  non  tanquam  cx 
donationefed  tanquam  ex  itipulatione  quemadmodum  fuo  Joco  prooaui- 
mus.Cur  crgo cx  ^encral itatc  vcrborum  itatuti  piohibentis  ne  poilic  muii- 
er  contrahcrC  abfque  prarfencia  duorum  propinquorum  cxcipiemus  ilipu- 
Jationcm  eo  foloprartextu  quod  fa£ta  iit  per  donationem  caufa  moi  tis?  An 
fortealiqualcipulacio  eit  quar  poilic  viden  non  eiTe  contia6tus?^uod  ii  do- 
natiocaufa  mortis  non  pcr  ltipulacioncm  fada  lit  fcd  per  tradicionem 
qnamquam  harc donationis  ipecies  eit  qua?  miniis  videcur  acccderc  ad  con- 
tra<5tum,nequc  verNconcradus  vliomododici  poceit  ciim  inter  viuos  do- 
natumfuitquia  nullum  negotium  intei  donaucem  &  donacarmm  gcltum 
efTe  incclligitut  l.ii  prxdia  y8.D.de  donat.  int.vir.  Sc  vxor.l.  Ai  ifto  18  D.  de 
donat.tamencum  mortiscaufadonatio  ra6tueft,negaie  nopoflumus  quin 
aliquod  negotium  gcii  intelligatuc  nonex  qua  parcc  donacor  cogicac  de 
«xercenda  in  donatarium  libeialicate  (nam  ex  hoc  iacerc  omncs  douacio- 
ncs  funt  fimilcsquia  funt.rqucliberalicaccs)  fed qua  parte  cogitac  dc  Ce  ip-  * 
fcAcV:  vult  abquo  cafu  adfc  reuerci  donationem  vt  eiegantet  Pauius  noitcr  • 
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tra&at in  l.Senatus 3fv$«crgo qui  mortis  D.de  morc  caur.donat.  Vnde cue- 
nire  diximus  cumhacdc  re  magiscxprofeffodiiputabamus  vtcx  donatio- 
nc  caufamortis  nafcnturciuilisa&io,non  quidem  pro  donatario  ciim  per 
traditionem  fa&a  cit  non  pcr  itipulacioncm,fed  pro  donatorc  li  forte.  con- 
tingaccafusquoadcumdebeatieuerti  rcs  donata  mie  ex  pcenitencia  iiue 
cx  conualefcentia  lii  tcex  qua  alia  caufa  proutferec  lex  ab  imtio  donaco- 
nidi&a  l.qui  mortisjo.iunct.I.pr.xced.cv  l.iialicnam  ij  §  neod  tic  Etii  c- 
nim  volunt  nollri  donacioncm  caufa  mottisnon  polie  ica  fieri  vc  nullo  ca- 
fureuocecucdequoetiamcradlauimusadl.vbi  ita  donatui  17.  eod  cic.fa- 
lentur  tamen  quod  negarc  non  polliincc*:  ad  quod  non  adueitic  Fachineus 
poife  lic  eam  hcn  vtreuocari  non  poflicproatbitt io     ex  fola  pccnilentia 
donatons  dummodn  iuperlic  aliquis  cahis  vel  vnus  quo  pofiit  reuocarnpu» 
ta  li conueneric  vLdonatore  ex  illo  pracfenti penculo  in  quo  tempore  dona- 
tionis  reperitur  moncntc  donataresoinnino  non  teddatur  vt  pott  glof.  tk 
v  Do&oies  omnes  add.l.tialienam  n  $.i.concludit  uer  lilum  cexcumDidac. 
vbi  fupra  num.23.in  hn.v^ao  admillo  quisnon  videt  inretelle  quatn  maxi- 
msvtrumhocvclillomodoriatdonatio  caufamortiv  per  mulicrem  qua 
parte  tnulicr  fe  cogitacnon  donacarium,id  cil  quapatte  negotiun-i  gcrete 
occum  donacario concrahcre  inteliigitur.  Cumqucpro  diueuitatc  paclo- 
rum  in  donationc  appoiitoium  euenne  necdle  nt  vt  vel  facilius  vcl  diftici-  > 
liiis  reuoceCurdonacio,&  rcs  donataad  mulierem  qua?  donaueiac  reuerta- 
tur,nccaliaracionepofficmulieii  confuli  qux  proculdubio  qtiatenus  do- 
natlxditut  jquamprouidendovtplunbuscaiibusreuoca^ilis  Jitdonatioac 
/IrieripolliCjVtpoteitquoties  lta  vultperfona  quxdonatex  fola  dohantis 
paenificntia  pocius^uam  ex  eucntu  qui  ht  policus  m  incerto:Siquidcm  tan- 
to  mimisla?mcjjfquifquisdonat,quanto  facilius  eieit  donationemreuoca- 
re  ,Nihil  avKnfbi  facilius  efle  poteft  quam  vt  reuocare  pofllc  donanonem 
quandocumque  velicquod  ipfum  liccc  ei  liberum  futurum  lic  etiam  nulla 
111  eam  rernta&a  coi.uentionc  quia  donacionis caufa  mortis  natura  illa  eft 
vc cam  tacitam  habeatcondicionem  l.niorris  caufa i^.D.de  manumi:!.  fieri 
tamen  potetit  vt  non  litei  liberum  ii  forte  tamparum  cauta  tueric  vt  con~ 
uenencexpi  efTimcum  donatariomec  donatio  rcuocari  vlio  cafu  poiTct  ni-  - 
/icoquo  mttlietcx  liiainhrmitaceconualefcerecAut  ii  malis,  Nili  eo  quo 
donatariuyalice  maliercmdonatricem  morerecur.Quis  vcro  non  fateacur 
faciliaspCL/uafam  iri  muiiercma  donatanovt  ita  doiKC  liperm:tcatur  ei 
donare  caufa  mottis  abique  confenfu  propinquorum  quam  li  coufcnfus  il- 
le adhibeatur.^Mulicns  ergo  lnceiclt  cx  Rcipublica* quoquc  ne  ipulicr  tam 
facile  decipiacur&  la?dacur,vcpiopinquorum  confcnfus  intcruentacquo- 
turnconhliock.  prudcnciahacvc  vel  donatione  omnino  a!  itincat  mulier, 
vei  lt  in  eo  peteinax  ent  vc  vclic  morciscaufa  donate  faltem  reuocaida-  do- 
nationis  poccftacem  in  fua  recincac  voluntate  Eaque  res  totam  Faehmei 
ratiocinationem  dettruicnon  in  eo  loltiai  quod  fupponic  donationcm 


nancis,atque  teitamentum  ad  nucum &c  arbicnum  teltatons ,  fed  in  illo  e- 
tiamquod  vult  donationemcaufamortisnullaexpartc  ablimilcm  efle  vl- 
tima?  voluntaci,quod  vttumquefalfumeft.  Namquod  Itiitmianus  ufdem 
«juidem  verbis  fcd  non eodc  fenfu  fcrib;t  in  d.I.vIt.C.de donat.cauf  mot  c! 
iiconminoaccipidebct,vtrcipedu  donatarij  confcquentis  efleftum  do- 
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nacionis  compaianda  lic  donacio  vlcima:  voluntati ,  quoniam  corcfpetltt 
lion  pocelt  donaciocatifa  morcis  videri  coi.cractus , ctVm  nullumncgotium 
exeaparte  geratur  interdonantem Sc  donatarium  vt  tiiximus  ,  Acnone- 
tiam  vcicfp-Cludonancis  multeris  idcm  dici  debeatquorjam  qtla  parce 
illadc  fecog.cacreuera  negocium  aliquod  geric ,  &  co  tefpcctu  donatio 
caufa  rnortts  vere  conttactus  ett ,  ncc  habet  quicquam  iimile  cum  vlcima 
voluncatein  qua  numqnam  videas  euenire  vc  teltaco:i  a&io  vila  danda 
ftcconcra  hetedem  fuum  vci  concsa  legacanum  aucalium  qucmlibec  qui 
aliqirid  confequacur  ex  vltima  iplius  voiuntate.  Acqui  ctim  difputamusan 
in  donacionecaufa  mouis  factaper  mttiierem  adhilendi  linc  propinqui 
nonadillam  donationis  patcem  tcfpicimus  qux  donatarjj  commodum  " 
fed  ad  eamqn.c  mulieris  viilicacem  nfpicic ,  vtfcilicetmulieri  ipftnonvc 
donacat io  confulamus.  Etgo  decidenda  ha-c  qtkeftio  cft  non  cx  qua parte 
donatio  caufa  m  )rtis  ommmodo  limilis  eft  vlcunx  voiiincaci ,  fcd  ex  qua 
omnmo  djflimilis  eft ,  vetcquc  contradhts  dici  cV  poteil  cv  dcbet.  Itaquc 
non  eltquod  nobisobiiciatur  vcrba  itacutorum  proprie  acftricte  eile  m-  - 
tciprctanda.Sume  namqueuricteeV:  propriequancum  voles,  Dicodona- 
ttoni  caufamortiseciam  hodiepoil  Conitcucionem  Iuftiniam  indict.  1. 
vicimaconucnirenomcnconcradus  non  quidem  exparcc  donatarij  fed 
expaite  mulieiis  qua  donac  cx  ica  donac  vcaliqtio  cafurem  donatam  ad 
fc  reucrti  veht.  Sedetli  proprietas  verboium  ttatuti  contra  nos  faccret, 
quod  ncgamus ,  fatendum  tamenellecitacuencium  voluncacem  ptobabi- 
iem  acccndcndam  fote  pocias  quam  nudum  corticenrverborum ,  vt  non 
tam  quid  di&um  quam  quid  aCtum  iit  infpiciamus ,  quomodo  in  (tipula- 
tiontbus  quoque  obferuatur  quamuis  ita  itri&e  accipja.ntur,vt  in  iisquic- 
quid  expreiTe dictum  non  eft  pro  omiflo  lit  habenclum  l.fenipet  in ftipuJa- 
tionibus  34.de  reg.iur.iunct.l-  quicquidoo.  De  verb.  oblig.  Porro  negan 
non  poteit  quineorumquiitatutumde  quoagimuscondiderunt  eamcns 
fueritj.vt  mulieribus  confuletent  netamfaciie  periclitarentur  iilibetam 
bonotum  fuorum  adminiftrationem  haberent.   Quis  vero  niagis peridi- 
tatur,  autquispeiusres  fuasadminiltrat  quam  qui  donat  ciim  hoc  ipfo 
profundere  acperdere  dicatur.l.hliUifamilias  7  D.de  donat.  Quid igitur 
abfutdius quam  vt  dicamus  prohibendam  mulierem  ex  huiufinodi  Itatuto 
netemfuam  vel  minimam  magno  etiam  precio  vendcte  po/Kcaut  iun- 
dum  locare  quantumuis  ampla  mercede  niii  interuenientibus  propin- 
quis,res  vero  fuas  donare  pojle  lllum  &  pctdere  iine  propinquis  t  An  non 
racilitisci  permittendum  eitetvt  venderet  lincpiopinquis  qu^mvtdona- 
rct^quomodo  de  filiofamilias  libcram  peculij  adminiitrationem  habentc 
fcriptum  eft  indict.i.filiusfamilias.  Demde  quarro  au  huic  mulieti  per- 
mitcendum  lit  vt  donet  inter  viuos  finc  confenfu  propinquorum?  Vtique 
confequens  eft  opinioni  aduerfanorum  noftrorum ,  vt  non  /it  hoc  ei  per- 
mittendum  ,  quta  neque  reuocari  potcft  donatio  inter  viuosex  fola  pcc* 
nitentia  donatoris » neque  habet  quicquam  fimile  cumvltima  voluntate: 
atque  ita  ceflant  in  ea rationes quibus  vtuntur  illi  aut potius  abutuntut,  vt 
in  donatione  caufa  mortis  contra  refpondeant.  Alioquifunt  ridiculi  qui 
proponant  quarftionem  in  donatione  caufa  mortis  iiinqualibet  donatio- 
tieideft  eciam  qux  inter  viuosfactafitidem  refpondcndum  arbitrancur. 
Acqui  donatioincer  eft  neque     paitc  dona- 
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tari;  neque  cx  partedonantis,in  quo  poftremo  dififerc  vt  oftendimus,  a  do- 
nacione  cauft  morcis»  qux  hoc  p!us  luber  qum  donatio  mter  viuos  quod. 
expartedonancis  &  dc  reuocatione  cogicanus  verc  contraccus  eft  &  qui~ 
dem  innommacus.    Ergo  concludendum  cft  vel  vfque  adeo  inciuilitei  &C 
rigidc  veiba  huius' ilatuti  eiVe  lnterpictanda  vt  donationem  Jiuer  viuos 
noncomprchendanc,  quod  penicusabfurdum  fucnc  vcl  liad  donationem 
inccrviuosquarnulloiviodo  concra&us  eft  aprari  polTmu  nuiko  magis  ap- 
tandaeHead  donationemcaufa  mortis  qu.c  faltem  exvna  partc,  contra- 
cTus  cft.  Etcerte  conuenit  horc  interprecatio  ftatuentium  voluntati  quxa- 
ha  eiTe  non  potuit  quam  nc  iiberam  haberec  mulier  in  vica  fua  rerum  fua- 
rum  adminiitracioncm.  Atqui  traditio  omnis  rerum  mulieris,  prxfci  tnrj 
qujc fa&a  lic  animo  cransferendi  iiueftatim  liuequandoque  dominij  per- 
tmctad  caufamadminiftrationis,  tumquoque  cdm  licra&a  donatio  cft 
mortis  caufa»vc  iic  reuocabilis  ad  nucum  &  aibicrium  donantis  vc  iupeuo- 
recapicedifpucabamus.Non  eft  igicur  mulien  perimttcndum  vtdonet  pcr 
cradicioncm  non  magisquam  \rt  pei  ftipulationem  iiue  incer  viuos  hue 
moitiscaufa,  niii  acccdente  confcnfu  propinquouim  vt  foIJcnnitaci  fta- 
Cutarix  votoquc  ftatuentium  facisfiac.    Poftrem  >qu'd  iidouatio  cauia 
mortis  fic  fiat  vt  dominium  ftatim  cransferacur  in  donacarium  nec  reuoca- 
tionis  cafus  contingat,&  ica  reuocacio  nulla  fiac  Quid  ell  obfecio  in  hac 
donatione  caufa  mortis  quod  vlcimx  voluntaci  limilevidcn  poflic,cuin 
adhuc  viua  iTiulierequx  donauic ,  non  modo  pleniiliuxim  ied  etiam  irre- 
nocabilem cfVe<5rum  fortiatur,vt  fuoetiam  ioco  anobis difputacum cVpro- 
batumeft.Qwidnietgoin  hacfaltem  fpecie  fatencur  adueilanj  ftacucum 
Kocad  moitisquoquecauiadonacione$percinerc?Sed  eflec  error  leuiorii 
diilindboncm  tantum  aliquam  omiiiiTent.  At  error  multogratnorilleeft 
quodin  quxilione  nullam  admittente  diftin&ionem  refponderunt  indi- 
ftin&e*  pro  validitatedonationum  caufa  mortis,  concraquas  in hac  ipecie 
rcfpondcre  dcbuerant  indiftincl^ . 
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ANTONII  FABRI  I.  C  SEBVSIANI 

JDE    ERRORIBVS    PRAGMATIC  ORVM 

ET    iNTtRPRETVM    l V  R I  I 

Dccas  X  L  V  1 1. 

tRROR  I. 
De  donattone  abftntt  facla  fiue  tnter  viuosyfiue  mortis  cauft. 

O n s  t  a  n  s  vox  eft  pragmaticorum  noftrorum  &interprcturn 
iuns?Donatari)  Ptaleutiam  requiri  in qtiacunqtie  donauone 
liufi  inter  viuos  luie  moitis  caufa  donatu  proponatur>ex  l.ab- 
fenti  ic.D.dc  dorrat.l.inter  mortis  38. De  moit.cauldonat.in 
omnib.rcbui j5.Ddeobl1g.cc  a&.Adeo  vt  ne  quidemeasdo- 
nationesexcipi  placcat  qua:  m  eccleuam  jpfam  vel  in  quamaliampiacau- 
fam  confetuntur.Itixtaopinionem  communitet  apptobatam  gloL.  in  Lir 
lud  ip.Cde  faciof  ccclcf:nec  eas  rurfum  qujp  in  inrantcm  l.ii  quis  in  enu- 
cipatum  ltf.C.de  donat.vbi  dicjtur  11  quis  emancipato  nunon  donarc  quid 
velit,  priufquam  poflit  ilie  faii  autrei  qux  fibi  donatur  habeic  adfectum, 
poiTe quidem  vtiiiter  fieri  donationem,fed  ita  vt  tranfigatur  pet  eum  feiuu 
quem  idoneu  efle conftiterit,  id  eft  qui  vel  ipiius mfantis  feiuus  iit ,  vcJ pu- 
blicus  1  2.D.rem  pupill.falu.for.vt  per  eu  infanti  acqtiiiattu.  lidcm  tamcn 
hoc  iic  accipiunt,  non  vti  ne  poflit  valere  donatio  fi  donataiius  re  integra 
quamuis  donatore  a!>fente  donationem  agnofcat,fed  vt  quadiu  eam  dona- 
tarius  non  agnotiit  liberum  donatori  lit  pcenitere,  donationemq;  quali  ad- 
huc  impetfectam  6V  inualidamreuocare,Improbatafententia  Romanit]Ui 
conlil.195.  re/pondit  ad  c6ualidandam  donatione  hanc  flifficere  donatanj 
acceptationem  quandocunq,fecutim  donationis  vtcunque  ab  initio  faclc. 
Quod  fi  vt  pletuque  fit  notarius  quifpiam  abfentis  nomine  donatione  ac- 
ceptauerit,confentiunt  omnes  excepto  ncmine  donatione  valere,  dequeeo 
folo  dubitant,  vtrum  ex  ea  ftipulatione  danda  (it  actio  duecta  an  vliiis  do- 
natarioetiam  (ine  ceflione.De  quo  fequenti  capite  dicemus.  Nunc  videa- 
mus  an  verum  lit  quod  illi  volunt  donatari j  prafentiam  neceifaria  efle.  Ac 
fane  fateor  non inuicus necehariam olim  funTe.in  vtraq,  fpecic  donationis 
iiueinter  viuos  fieret  iitie  caufa  moitis  vt  probat  fupradicti  loci  fumpti  0- 
mnes  ex  eo  nirequod  ante  Iuftiniani  temporaobtinebat,  cum  donatio  non 
aliter  tunc  rieri  poiTet quam  li  vcl  traditio  vcl  liipulatio  interuennet  vt  ple- 
nfq;fuperioru  Decadu  locis  tractatu  anobisprobatumqieft.Traditionem 
cnim  certum  eft  non  poiTe  fieti  abfenti ,  nec  rurfuscontrahi  ftipulationem 
inter  abfentes  l.i.D  de  verb.  obligat.  Etliinterftipuiationem  &  tiaditionc 
hacpartedirTcicriaillaeftquod  traditio  ficri  poteftpcr  interpoiitapcrfona, 
&  confequeter  donatio  cum  fit  pertraditione  1  ^..D.dedonat.at  ftipulatio 
non  poteft,quoniaalteri  ft'pulan  nojpoflumus,  pofleflione  veio  adeoq;  per 
potfeilionem  dornioiuacquiierepoflumus  i.x.Cper  quaspcrXnob.  acquir. 
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Jitipulatio  ifta  $8.$-alccri  D.dc  vcrb.  obhgac.l.  pcr  procuratorem.  8.C.  de 
acquir.pofleiT. At  poftquaiu  placuic  Iuftiniano  in  1-/1  quis  argentum  35  ?> .  Ccd 
ti  quidem  C>de  donat.  vt  donacio  inter  viuos  ncque  tradicionem  exigac,ne- 
que  ibpulationem,at  neque  pactum  nudum ,  fed  qualicunque  voluntaus 
teibficatione  contenta  lit  vt  fuo  loco  probauimus »  confequcns  ftt  vc  nihii 
iam  probibeat  quominus  donatio  inccr  viuospoflit  vaicrc  quamuis  in  ab- 
(encemconrciacur.dummodoconilcc  fenum  donandi  animum  habuifle  il- 
ium  qut  dixic  auc  icripfit  fe  donare.  Qui  animus  tam  facile certoque  pro- 
bari  potelt  ex  iis  qua*  geila  funt  abiente  donatario  quam  ii  praeicns  ille  fu- 
iiiet.Pra?iertim  vei  6  ti  eam  voluntatcm  fuara  dunator  publico  alicuius  no- 
tartj  fcriptoteitacam  volaericfed  ica  camcnvc  notarii  lbpulacto  nulia  in- 
ccruenenceiufque  opera  ob  jd  tamum  vci  donator  necefle  habucric  y c  rei 
gcibc  vcrita?  in  futurum  canttaret.auar  caufa  plerumque  cft  conficienda- 
rum  fcnpcurarum  1.4.D.depigtior.l.4.D.dehd.inltrum.  Nihil  enimaliud 
tequiuc  Itiftinianus  niii  vc donator  dixeritic idonare ,  quam  iti  rcm  ncque 
prafcntia  neque  acceptatiodonatarij  aut  alterius vllius  pro  donatario  ne- 
ceflaria  cft.Pendet  cnim  id  ex  fola  voiuntatc  donantis  de  qua  tamen  legiti* 
me  conftec.Nec  proinde  um  «iict  potcit  de  donattone  quod  lauolenus  icsjr 
bitm  d.l.inomnjbus,Non  aii*ei valeredonationem  quam  ii  animus  vtri- 
ufque conientiat  &  concuriat  a fttc t  u s  cx  vtraque  partc  , donantis  icilicct 
ac  donatarij  Tunc  emm  id  vere  dtcebatut  cum  donatio  non  niii  inter  duos 
ficri  poterat,aut  faltem  cum  interduosprasfentes  fiebat ,  Quomodo  etiam 
hodie  ii  ego  pectiniam  quaii  donaturus  tibidedero  tu  ciuaii  mutuam  accipi- 
as  verumeiVnec.doiiatioiiemeflenec  mutuum  ,  adeoquc  nec  accipientis 
numonos  fieri  cum  alia  mente  aeccperis  quam  qua  tibi  dedi  l.fi  cgo  18.  D, 
dcrcb.crcdit-C|aianihiUgiturquotics  eorum  omnium  intcrquos  negoti^ 
Um  altquod  gcntur  atTeCtu*  non  cocurrit.  Sedcitm  hodie  donatio  rieri  pof- 
Ucexfola  voluncate  donacoris,  non  eil  nccefle  vt  concurrataffedus  dona- 
tarij,  fcd  fufficit  vt  non  rcpugnet.  Non  repugnat  autem  quoties  abfentl 
quisdonac  &  ignoranti:Plane  li  donatarius  fctens  collatam  m  fe  donatio- 
nem  refpuere  illammalueritquam  agnofccre  tunc  demum  fateor  inutw 
lem  fore  donationc  proptcr  dctcctum  voluntatis  in  doiacano,  cui  facilius 
eft  vt acquiratur  acbo  ignoranti  quam  vt  1 imti to.Rema net  iiquidem  incor- 
rccta  vetus  ilJa  juus  reguia,  quc  negat  libciautatem  nolenti  acquiri  poiTc 
l.hoc  uire  i9.§.non  potcll  D.de  donat.&  inuito  beneficium  dari  Linuico  69. 
J.mu-itus  156.111  hn.be regul.iur.Nam  2c  iimilrtcr  dicimusa&iones qua: pro 
Jegatis&  hdeicojrnmiflis  fmgularibuscompeiunc  ignorantibus  quidem  ac- 
qutrUfedjKMi inuitis  l.filtusramilias  i6.$.i.D.  qin  teilam  facer.  poitl.cuin 
pater  77.§.fu«do  De  legat.*.l.ei  qui  i*.Dde  condic.inlUt.l.lcgacarius  $8.ia 
princip.Deleg.i.Qujdnicnimbotu  lit  atquiparacio  lcgati  &  donationis 
cum  legacum  quoane  iit donatto  l.legatum  eil  donatio  ^6.De  legat.z.»?c  v- 
triquc  cotpmune  tliud  lit  quod  ci  cui  acquit ltur damno  efle  nunqaam  po- 
ceil.l.iiher^u;aCflm5i.D.mandac.Quamquaiuilla  ctiam  hofiic  dirTereiv 
^ia manct  mcci  icgatum  &  donationem cjuod  non  canium  legati  a<5tio  ig- 
noranti  acquirrtur,fcd  ectam  dominium  rei  lcgata?,licet  non  irrcuocabiii- 
teivquia  cametijacquiracurpurc  nonfubilla  condtcibnc  ii  kgatarius  vo- 
hicnt  >  accjumtur  tatrten  ica  dcmum  ,  Niii  lcgatanus  noluerit,.quod 
ipjigi>  duierfum  eiUcg.  fio^ominijfcaii  paragrapho  iic  fideico^miuum 
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&  feqq.dclcg/»t^.  Atdoniinium  rci  donatar  nonacqttiriturdonatarioigno- 
lanrulca1  folaawtto  condictitiacx  coriiHtutione  i  tltiniani  m  d.$.(cd  liqui- 
flc ,n. &  a  lultiiiimo  i|il  >(ic  Ji^ainNooclI.i^i.facr.form.  tranfmiis.  cip.t. 
dodonat.S.  V'  h.icinvisiiiliil.quoniam  id  vnum  ct>itlultini.imts  ,  vtactio- 
ocn  dn  crdonatariocontrad  matorcm  ciufvc  haTcdem  adhoc  vtrcm  do- 
n  r.vvi  tradcre,cuVquc  dominium  in  donatari um  transfcrrc  cogcfctur,non 
vtlvn  vt  te;noranti  donatorio  dominium  fmc  tra  4i»-io>ic  acquirerctur.  Ncc 
rarnrticHc  llit  luiliniano  Iiocquant  ill.i-J  Kiccrc ,  ni(i  totam  i.iris  rationem 
pcrubftctc  volaiflcCi  cum  tacilius  multoiitvt  ignorantiactioquam  vtdo- 
iiii-iium^ccj.iiratur.  Vtccrnerc  clr  tn  lcgaris  pcrdamnationcm  >  tt  tn  iidri- 
commilViMfjuoruni  nominclicetafti  >  ignorana  lcgitario  cV  iidcicommr^ 
<"an<^cquirarurTidominium  tamcn  antctraditinne.M  Jcgitarto  non  ncipi- 
ritur,ndeicommillario  autcm  ncqutdcm  pcritrrtdttione  n.  I.  tcrtia.  I).  Ilv- 
fusfr  pet.l.fi  quivi9,D.de  vfuir.lcguc  Crfciumciim  lufrintani  coniritutio 
non  nifi  de  donationc  intcotoiucs  loquatur,  ncc  hodic  mogis  quam  oliin 
potfitdonatio  caala  moms  airerficri  quam  pcrtractrrioncmaut  pcr  ftipi^ 
iutioncm  ,  rclinquitiir  VI  rn>dic  (enaranda  m  co  lit  donatio  intcr  viuo^i 
-x  donationc  cauf'  mortisq  lod  cum  dotwtiro  caufamort.s  in  ablcr«femc«anf 
rern  non  poiur,dnna*tn  ramen  mtcrviuos  potclK  Jfaquc  qnod  nouVsph- 
Ccl  donationcm  ivitcr  vntos  collaum  ui  ab'entcm  nulia  tvr,tanj  iHpitiatio* 
ncintcruc  i  cntcreuocan  polica  donatore  quandocunquc  anteacccptjrio- 
nciii,  eutdc  ltcr  raKum  eit,  cum  avftio  qnam  Iafiimanus  donatario  compc- 
urc  vokut,oon  ex  donatanj,  (cd  cx  folius  donatons  racto  &:  voluntatepro^ 
iicilcatur,  Semel  aut«rn  compctcns  non  poilit  ftdaciufckm  donatoris  vc>- 
Junta'eauttcrri  donatario  ig  loranti  ncd  im  muiroJ.fi  feruum.9t.$.  nuncvi- 
dcamus.D.de  verb.obligit  l.vlt.D.dc  pa:t.Ccrti  cnim funt  modi  obJig*tio- 
r»u*n  vtcontrahcndirum,  ita  cVvndecunqne  prolicifcantur  mtfoiucodartirh. 
l.obi'gitionum  tcre,44.$.i.tf,dcoblig.  9c*?t.  itvcr  quos  rlunquam  ciTioia 
voiuntas  ciusqui  clt  obligatus,  qiandoquidem  m  eiusarbitrioefienon  de- 
bct,vtrirm  dcbcat  necnc.l.fub  hjbconduYonc.S.eod.l.a  $.ScxuoIa,  D.deeo 
otiod  ccrtJoc.Ncquedc  hoc  dtibitatfcnr  intcrprctes  I»  nonr  conftitmionis 
j>nteftateni  pcrcepitlent,  cV  obferiMlfcm  luirinianum  ca  cotaiftrutionc  non 
iuag:s  req  urcre4>aLtum  nudum  cptiin  itijUtlation^mJd  perriciendamdo- 
nattoncnufcd  contcntum  etfcfola  poIlicitarione,a^u«iK»rlmodum  luoloeo 
c\pIica"tiniusexe-i:pio  c/us  q  lod  a  Theodofiotatn. ojrm  iiiettfconrtinv 
T:im  dcpollcitarionedotis  in  l.ad  cxa.ftioncm.6\C.dcd6r.ruorriifc.  Se<!jwt- 
tarunt  interpretes  fitis  fnpcrquc  raucri  donationibus  tnter  viuos,  li  ius  jta 
<onfuGuatur,vt  p'  llir  hodicricri  donatio  paffco  nudo ,  M«  olim  rtonp-itc- 
•rar  ricri  mli  pcr  iripuiationcn»,  nulla  intcruertitntc  tradit»ione.  Lidct];  iiffiv 
pfcrunt  o<>ca(ionem  exittimandi  non  miruts  Hodtc  qu^m  <Him  ncccflartani 
xlfcdonararu  pr^liiitiam,antfalrem  acccptationcm,  ndonafio  vaJcat  irre- 
uocabiliteisquiaJicet  pactum  inhocdtflfcrata  iHp^ilirione,  quod  ctiam  tr> 
tcr  abfcr.tcjfierrpottlt  vt  &  cartera  omnia  quac  nudo  «ohfenfu  contrahun- 
tur.I.2.I>.dc  pact.l.qui  autcm.14  §.vlt.  p.dcconft^pecun.  non^prirts  tamen 
paccum  dici  poteltquamduorum  conlcnfw*  tnterucncrit,  in^juo  dttterta 
pollicitatione  quae  foliuselt  orrcrcntis promiffio.Lj.  D.  dc  polltcit.  Et  ctp 
ouoquc  cum  iplisfcntircn»  lividcrem  ki/cimaiicaswonititutionis  vcrbaad 
pailum  Dudum  potiuiitjuaxji  ad  poIJkitatiouctb  perririera  Sicut  cVgo  m 
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hoc  faHutitur  q(«a^e»ptab  ntido  fomniant,  ir-a  cV  in  iis  omrtibus  felli  ed* 
neccfTe  ctttjw^ex  tamriJSi  prtffuppofitionecoIIfV.mrur> 

ai :  jwui.-i         >4.  :»t:i   ''L*l*  .       "•  '     ■-•  if.  -  .j 

LW  Mto.  •    r  ;  Ri«0  Br   S  E  C  V  ND  V  " 

>}•••  '!'!•.  •  »»ri.  :  .  •  .j  i  1  .  .        ■  -     •  r  i. 

£)e  afHMP  *tW#  *****  a4nr  interprvrts  exftifmfaitotedonationis  inter  tiuoi 
■">  ■"  *   :  per notarmrnfatla  abfentts  novine. 

tVv  t  V  R':pfetfq-ic  ex  ffoftffs  tnWr^cr ib -rsY  tahi  vcVcrU 
bns'q;t^-recci»fior:bu?i  gcncrafr  fcVi  totlus  rerrarum  orbti 
contnenjdWe,  reVeptum  crfc  ,  vt'  hotariuffpubltei  iutbrirare: 
conftiruhfl  ftfpufari  poflir  cuiTibct  non  tanrum  imeruentcntc: 
mandatojfcd  criam  cirra  manditum.  Cui  confuetudmt  vt  £t 
aliis  permultts  caufam  dcdtt  cYror  ille  vctcrum  gfoflatorum  ,  qtfp  putarunc 
not^rios  iis  ferms  pnbltcis  ,  quorum  pletifquc  l*andcctarum  locis  rrentio 
nt<flccAnip^Wdo5,o:(iafi  fmt  fcrui  ptrblrcf  qnt  modica  mcrccdc  fuas  opej* 
tas  o^rrnVnsW  ftn^tb  c<Vntrafref c  voIentibTjs-Iocant.  VndccV  drrus  ille  er- 
•rofrfltiHrtyibtfnon  tartwm  •gnobifes, ,  ftH  qnorf-  nvtlto  intofcrabiliiis  dl 
natamcs-Htittrscondtcioiiis  horninescxiftlmatitur  ,  buatT  honoris  tapafci 
non4tnr,oec  proindedigmrarum  ii  q-i  ferui  funrpuDfrcl  ,  dc  quibus  inl. 
prima.§.cxigere.D.deniagiuT.conuct.cV'  inl.fecunda.  D.rem  pnpff.  faluam 
forc.Q^r  compara-io  (i  rcctael^mirorcur  non  rilud  arquc  ftnltc.  ififerant 
irdem  tritet^fere^,Notarium  c.iput  nttllum  hahere  tn  Ctuitarc,  vt  hCc  ftaber' 
ferurts,  mictnibricustllc fir,fiue prinatus,qui &  ciuili  &  prxsofio rtfW,cV; 
traiordtnetn  promillo  cotnputarur.  I.  mtlfomodo.  fcfptima.  Di  ad  Ite*.  Cor-* 
ncl.de falf I  q  mdattfnct.trfpcfimalccunda.DcrcguKiin;.'  SeM-^^tiartfl&hc! 
iHr  ,  •Vtruni  hotani  itcmq -c  procunrores  hiiafjfc3ftm,r'aut  iguc  bitrs,' 
(namdeprocuramnbusqiK  q  iccodemerrorcidem  rrarjitrft  quod  dc  ftof- 
tarii$\iIio loco  videbiinus.  Nttnc atfmittaoAis bohnm  cflecomparationchi 
notariorum'&  fcrttorum  p-iMkortim/vt  pcrinde  poflfr  hodic  acq-iri  actio 
cxnotirtirftipulationc  ctn  tvcirra rmhuVtUm  intcr^orttt,'a»qttc  olmt 'eicfty 
ptHationc  ferui  pubfici  acquircbarnr.  Hind  hinnVmri  infcrunt  c^brV^ 
rarii  fttpiiiattone  abfentis  donatarii  immifte  Hir6?pofua  a^oncm  ac-- 
quirt  donatario,fcd  vtilcm  non  dircfta:n,vcru'nr;tmcn  f?nC  cctTtbrlcVdtmi- 
modoeam  ftipularionc  n  donafariusaliquandoraMflj  h.mcirr:'  Ita  vtcriam 
nulladiint  ratinabitioncfccuta,in  donatoris  tan».cn  po*cftafe  c^a'bitriononf 
fttdonationcm  reuncnrc.  Sic  cnim  e\-  communi  aftorUn^  fcmc ■ttiiDivac. 
Couarr.tn  tcrtia  partd robric.  De U*ftatn.tiumcro  dccimotcrtro.:  £•< di«5la  T. 
'fccunda.vbiBart.itmct.l.quartaD.rcm  pupil.falvam  tore/vbi  rcrfpcnm  cfU 
fefuum  pitblicum  ft  (v.tpiHi  nomincltfptdctur  Rcm  ipftus  fadfam  rorcnon; 
ipfo  iufcbcquircrc  pupillo  a^ftionem ,  fed Vtilcm  dunravat  <*v  flrprtfetu 'pi:- 
ptllo  dandam  clTe,Q^od  vufgo  flc  intclltgitiir  vtdctur  illa  fmccefltonc,  \tf 
c^cadc  quain  I.prima.i nftnc.Cod.de  mngiftf.comicitf.  cV  in  I.  fccunda.  D. 
quand.  cx  faA.  tutor.  At  nos  dc^cndimus,  quo<J  cohfequers  cft  Sflr 
qtnr  proximocapttc  difputauimus,  Donatibre  inrer  viuo^rcdada.  in  fcri^ 
pturam  riotarii,vt  deillaquin  fa-5ta  fttdubitati  non'po'flltJ,,*ctfimfi  nc^c1 
ceflfio  tieqtteftipuIatib-intcrucneHt  comt>ctere  douatniro  mrcfta1it*actfr?^ 
ncjuoquidccx  flipulauonc  notarii,nccitahquatntcrpoftta  fir,muHo  min* 
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li  iHilLijfcd  c.\  Iultinianiconituutione  indict-l.  ii  quis  argentum  $5.$.  fcdli 
quidem  Cde  donat.Soli  enim  luitinianear  legi  hanc  vim  damus  vc  adtion6 
talem  poflit  producere  quae  condittitia,vel  quod  idcm  eit,  condictio  ex  ie- 
.  ge  appellatur  md  $.  fcaWiquidem&  Nouell.  i6i.cap.i.$.  cxfancimus  non 
ctiam  ltipulationi  notarij ,  quar  an  incei  uenerit  necne  nihil  ptorfus  lntet- 
elfe  arbitramur,Vt  ncc  valdecuramus-an  adhibitus  iic  Nocarius  an  11011,111- 
ii  vc  tanto  minus  dubiuri  poflit  quin  animum  donationis  etiam  m  abfen- 
tem  confcrendo*  habueru  is  qui  coram  notarioac  tellibus  voluntate  fuam 
teltari  voluit.  Si  emm  poneres  de  cadem  feria  oonandi  voluntace  conitate 
per  teltes  aut  aliter  CJtra notanj  fcripturam ,  aotpc  dicerem  act  lonem  con- 
dicTuiam  directamque  donatario  contra  doijatoicm  dan  oporcere.  Nam 
quid  egemus  itipulatioue  notarrj pro donatano cura  jpiius  donatan  j  itipu- 
lationenon  indigemus?  Qmd  rurfum  pra-fcntia  notarij  adexpediendumid 
quod  neque  donataii)  pr.rienciam  requiric  ,  neque  aliud  quicquam  prxtet 
donatoris  voluiuatem  ?  Qu- >d  11  notarn  itipulatio  eflet  omnmo  neceilaria 
adacquirendum  lgnoranti  donatario  achonem,vt  noitn  voluiu,  meoque 
requendum  eifet  exemplum  itipuiacionis  per  feruum  publicum  nuerpoiitc, 
Dicendumcfletomninoconcraquam  placeat  interptetibus ,  non  perrmtti 
notatio  quicquam  itipuian  prodonacario  aliove  ignorante,  Tantiim  abeil 
vt  ei  permitcacur  adtionein  icnoranti  etiam  vtilem  quxrcre,prxfertim  ve- 
ro  iinece/Iione,  Quia  nec  vfpiam  reperias  permiflum  olim  fuifle  huiufmo- 
di  feruis  publicis  vt  pro  vllo  ignorante  itipularcntur  8c  citra  mandatum  ii 
excipiaseum  cafum  quo  nuerponenda  iit  itipulatio  pro  infante  qui  non 
magisrnandarepoilitquamloqui,  Qrio  cafu  fauor  f ane  lntantis  cuiaiio 
remedioconfuii  non  poteit,  hoc  iusextoriit  incerponenda?  per  leruum  pu- 
blicum  mfantis  nomiue  ltipulationis,led  tamen  cum  hoc  tempcram  ento> 
vtpraUoris  alceriufve  magiltratus  ad  quem  pupiilorum  cura  pertineat> 
mandatum  in  eam  rem  interuenire  neceife  iit  >  neque  tameneiusmandati 
3Utoritascciamconiun<fta  cum  fauorc  «inraiuis  poiTicfacere  vtaliaquum 
vciiis  actio  infanti  acquiracurd.l.i.&  ^.D.rem  pupilli  falu.  roi.d.l.  i.§.exi- 
c,ere  D.de  magiitr.conuen.Alceriusigicur  quam  infantis  nonuiie  non  p©£ 
iet  feruuspubhcus  alteri  itipulari  iine  mandato  priuata?  illius  pcifona:  cui 
itipulari  vellet  (prxtor  ver6  cur  fe  jiucrponeret  ad  mandandum  proeo  qui 
ipfe  vel  itipuiari  vel  faltcm  mandare  poflec/)&  liabfque  mandato  itipuia- 
retur,procuidubio  non  magis  vtilem  quam  directam  actionem  ei  acquirc- 
ret,ciim feruus  is pubhcusnulliuspriuati  feruusiit>  qiiomodo  neccaterac 
resquxciuitatis  cVrreipubiica?  funt ,  dici  poiruntreslingulorum  1. 1.  D.  de 
rer.aiuif.l.iicut  7-§i.  D.  quod  cuiufque  vniuerf.  nomin.  Vt  proinde  no» 
poflit  de  eo  dici  quod  acquirat  ignoranti  domino  c\  inuito  quomodo  dici 
iolet  de  ferms  priuatorum  domino  itipulantibusl.  feruus  vetante  62.  De 
verb.obhgat  l.etiam  ji.D.de acquir.rer.domin.  Non  potelt  igitur  bona eC- 
feratiocmatfoa  feruo  publico  ltipulante  mfantis  nomincRem  pupilli  fal- 
uamfore  mandanteprxtoreex  cuius  autoritateac  iunfdictione  itipulacio 
lila  tanquampratoria  interponitur,ad  notarium  publicum  itipulantem 
puberi, ignoi anti,nui lo  mandante  magilt tatu  >  &  de  ea re  qtur  non prarto- 
nam  fed  conuentionaiem  itipulationem  faciat>quaiisea  ItipuJatio  eit  cjuct 
pro  donauone  ujtetponuur  a  Nec  enim  ad  prauons  curam  petunent  dona- 
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ttoncs.Effcverbiushocvalde  Jingulare  quod  pro  infantibus'  conftitutura 
fftvtiisperfeffuoseciampublkosacquiripollitnecfacilc  trahcndum  ad 
coniequentias  vc  ad aiias  quoque  perfouas  quailibet  porrigacur ,  intd  1  igi 
oon  obfcuri  poceft  ex  d.  i.  ii  quis  in  cmancipatum  16,  C.  dc  donat.  in  illis 
vcrbis  Qwdtm  per  eum  ferwtm  quem  idetteum  effe  confhtcrit  trunfigt  pUcutt  vi 
pefeum  tnfann  Mtpuratur.  Nam  tametii  ea  verba  velis  intelligerc  non  tan- 
tum  dceo  fetuo  qui  iit  proprius  infantis  fed  etiam  de  feruo  publico ,  prx- 
feferunttanceniarcceptumellecontra  iuns  rationem  &  fauore  infantis 
pro  quo  alia  etiam  muita  iingulari  iure  funt  conftituta  l.  ii  infanti  1 8.  C.  de  - 
lm.delib.  i.i.D.de  bonor.tioflefs.furiof.  infant.  Sedncque  infanti  vfque  a- 
deb  hacpartc  fauctur  ,  vt  paffim  iiccat  fcruo  publico  acquircre  illi  a&io- 
nem,at  iu  demum  ii  nequc  feruum  viium  proprium  infans  habeat ,  nequc 
vnde  poflic  tucorci  comparare.Omnia  enim  ilia  tcnunda  funt  prius  quara 
iuris  racio  tam  apertc  vioiecur  vc  infanci  per  feruum  qui  aiienus  fit  hoc  i- 
pfo  quod  pubiicus  eft,a&io  acquiiatur.Igicur  etii  admictercmusbonam  ef- 
fc  intancis  &  aicerius  excranei  cuiuflibec  lccmque  notariorum  noftri  tem- 
poris,  &  ieruorum  publicorum  comparacionem  ,  non  ideo  tamen  permit- 
tendum  eflecquod  tam  facile  mterpreces  permittunt  vtnocarii  cuiuiWbet 
Jtipuiatione  cuiiibec  eciam  ignoranti  adtio  acquiutur,  iiiiidque  primura 
cficc  requirendura  vc  conftaret  abfentem  illum  neque  per  fe  nequeper  ii  1- 
Ccrpoiitam  perionam  aut  donationem  accipere  auc  aliter  contrahere  po- 
cuifle.   Quod  ipfum  tamen  v t  contingat ,  &  probetur  diffici  Je  ei  t ,  cum  Ci 
quanclo ex  caula  aliqua  impedicur  quis nc per  ie  aut  per  interpoiitam  per- 
ionam  concrahat  impedimentum  illud  fir  dicendum  ex  difficultate  m2ps 
auara  cx  natur*  irapoflibiliute  proueniens ,  cuius  ratio  habcii  in  iure  non 
iolet,ne  alioqui  tou iuris  ratio ex  huiufmodi  difficulucibus  quibus  piena 
funtomnia  hominum  negotia,confundacur,perturbctur.l.continuus  157.$. 
iiiud  D.de  verb.obiigat.  Ac  ne  inrans  poflic  ipfe  aut  per  fe  aut  per  interpo- 
fiumperfonam  Jtipulariaut  aliter  contrahere  natura  ipfa  impcdimento 
cft,quae  nec  cum  loqui  poiTepcrmittit.  Non  igitur  quac  ratio  fuccurrcndi 
infanti  fui t,eadem  m*liis  perfom s  lecum  habere  poteft.Rurfum  1  nter  no- 
tanum  &  feruum  pubiicum  euidens  hac  parte  d  jfterent la  iila cft,qu6d  fcr- 
mus pubiicus cum  lit  &  feruus,&eius  vniueriitatis  feiuusex  qua  pupillus 
cft>ex  earum  pcrfonarurn  numero  eft  per  quas  ai n  pctell  acquiri  ialtcm  v- 
jimeriicaci  &  quidem  ipib ac fummo  lure  l.i.$.vlt.&  1.2.  D.  de  acquir.  pof- 
fefs.&  qua:  camen  nihii  iibi  poiliint  acqmrere.Seruus  enim  publicus  penn- 
de  incapax  eft  acquirendi  iibi,atque  li  cifet  fcruus  priuati.  Proinde  iflo  ca* 
iuquopcrmitticurferuopublico  vtitipuletur  iiuepro  mfante  fiue  proa- 
Jioiiquiseitprocjuoftipuiaupoflic,  iocusfieri  quarftioni  non  poteft  an 
*&io  llia  quar  pcrtalem  ftipulacionem  quarriturfit  direda  anvtilis,nec 
curfum  an  compeut  iine  ceflione ,  an  vcro  ccflionem  interucnire  opor- 
ceat*    Quis  enim  tam  ftupidusefTet  qui  putaret  fieri  pofle  vt  pcr  fer- 
ouin  qui  proprius  non  eflet,  accio  aliqua  dire&a  non  domino  acquire- 
rctur  ?  An  non  facis  fupcrque  faueturinfanci  in  hoc  quod  permittitur  vt 
ei  actio  vtilis  ex  feruipublici  ftipulatione  acquiri  poflit<*Quis  rurfura 
poffithic  tractare  dc  ceiiione  actionis ,  ideft  an  feruus  publicus  qui  in- 
Xanti  ftipulatus  fuit  ccdcre  Sc  pratftare  adtioncm  aliquarn  debea?, 
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ciiin  nullaei  acquiiitaiit  nequeacqiuri  pocuericAAt  ih  notarnshotlritcrii- 
pons  oinnia  fur.c  diueiia.  Smc  ejiim  liu  vX  ignobales  &  inUine>,  quautom 
volent  iiueipreces»  Numquam  tamcnuegabitur  elle  illos  homines  libe* 
ios»^c  conicqucnccr.acqiihiciouiscapaces.  Sieucefcgo  ea  res  tanto  magis 
*facic,\  t  tion  porliuc  ilii  cuiquam  itipuian»  quoniam  jumrcgularcpugnat, 
i/C  pcr  itipulationcni  honiinis  l»bei  1  nmqui  bor.ahdepfo  lcruo  poihdea- 
tur,acqiuri  quicquam  polLc ,  Iia  cc  faceie  dcbet ,  vc  iu  tauquam  Itipulan* 
cdsus: a^junatur  da^cta  acho,ac  proindc  vt  quarri  poilic  vcrtfcn  cedere  de« 
hcanccuin  haocrc  poiTii.c,  quod  poiluit  ccdcre.   Nec  cellioius  fioicnd.t. 
i:cceiliwcciu.cxci;iucre  lilud  dcberec  quod  Urpulcrmir  alieno  nonime. 
I\a:n  pr.cter  id  quod  linemandawltipulantux,  coniiai  eciani  procurato- 
icni  qui  aljeno  inai.uato  cx  tanquam  p.ocuiator  lifpulr.cus  elt  nou  cottii- 
jui:.  c<  gciidum  udicio  mandati  vteaactione  cedati|uam  iibi  quaMiuerat 
pec  it;piil.itio».cm  l.polfellio  4^.1  u  hn. D.dc  acquir.pofs.  lunct*  I.  mcaufe 
27.j.vitun.cum  l.icq.D.depiocur.Cni  nonergo  eciam  cedere  cogetur  no- 
tauu^qiu  cv.iibci  homoeit,cx  itipuiacuaJuiihue  mandaco?  Luraoeocafu 
mquonihiicitquodcedipoilic  nUerrcvolurrais  adbunc  mquoeit  quod 
ccdi  cv  polIitjc5c  debeat,vcperinde  vtroquecafu  ucgemusccl  uonem  vllam 
actionis  iieri  opjicere?luconcludimus ,  magis  nos  faticre  donataiio  mter 
viuo^  abfcnti  &  jgnoranti ,  cui  damus  actionem  directam  non  quidem  ex 
atipuiatione  notani  icd  cx  lege  luitiniani ,  quam  raueant  interpretes,  qui 
iiOii  danc  ei  mii  vtilcm  c\  ca  uotaiii  ltipulatione :  Mnuis  camen  quamin- 
-terpretes  nieo,  quodnon  panmur  vc  e\  itipuiatiouc  liben  hominis  quem 
non  habet  in  poceliace  acquuac  libi  adicaiem  aliquam  *  uec  maqis  vtilem 
quamducctaimpr.efertim  ignorans  id  eltcc  line  mandaco,  ovilinc  ceflionc 
quancuiuuis  pouea  iatam  habeac  itipulationem.  Vndehcvc  cum  fupittdi- 
ctum  Iuitnuani  lcgem  de  donacioniouscitra  itipulacionem  ac  tradinoilem 
coniicicndiA  nQjiputcmus  admortis  caufa  donationcs  percmere  nulUvn 
piovfusactionom  ncque  directam  nequc  vtilcm ,  ncque  per  ccfuonem  ne- 
»cjue  lineccfuonedoiiatariocaufanKUtisproquo  abiente  &  lgnoranteno- 
-caciu>  itipulatus  ruerit ,  aut  compecert ,  auc  daudam  clic  arbici emur  nec  li 
xlonatarn  accepcaciocx  ratihabitiore  incegra  fcquacur  »nfli,eodem  ratiha- 
bitionis  temporeconcurrac  voluncasiiouadonatoris  &quia'numquam  po- 
tcrimuseuincere  vt  plus  pofhc  hac  nirc  uirisraciouquam  erronea  illa  con- 
fuecudo.qua?  induMt  vt  notarius  ctiam  citra  mandacum  Jgriorauci  Ibpulan 
pofiit,qucmadmodum  inuici  hoc  eis  conccdimus  vc  valeac  taiis  lt-pulatio, 
Ita  viciilimhocnobis  conccdi  volumus  vt  extali  itipuiatione  non  acKo 
vciJisacquiracur  donatano  caufa  mortis  hne  cefiione,  fed  dirccta  foli  no- 
tario^  quani  ipfcpoltniodumpraltare  caquc  ccdercdebeat  donatano  cui 
hnt  itjpulatUi,non  actionc  mandati  vt  ln  d.l.pollcfuo  49. in  Hn.De  acqun . 
pt)fs.fedactiOnencgoLiorum  geltorum  qua:  folet  compecereciim  dericit 
actiomanuati  l.mandalli 46.lJ.de  negot.geii.l.ex  mandatoio.§  i.D.  man- 
dat.Nain  quod  m  pcrfona  procuratonscontra  fcnpcum  vidctur  111  l.in  can- 
far  17     Itim.  directara  actionem  qu;cprocuraton  expropna  Itipulationc 
compctit  penicus  tojlendam  ellcioiamquc  vciicm  dommo  dandam,quem 
fcnfum  auc  quam  rauonem  habcac ,  c?w  Tribonianopouus  quam  Vlpiano 
cuius  ca  lcx  cit  adfcnbi  oportcre  ahbi  docmmus.  • 
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donattone  in  abfentem  actgnorantem  toHataftiputante  notarto  cjr  antt 
donatartj  ratthabmonem  rtnccata. 


V  p  p  o  S  i  t  n  crrore  illo  interpretum  quod  exnotarij  ftjpu-» 
lationcacquiiatur  donatarioetiam  ignoianti  vtiiisa&io,  $c 
quidcm  line  cei7Ione»iblet!irter eos  controuerti ,  Vtrum  do- 
natorrpermittendumfit  vtante  abfcntis  donatarij  racihabi- 
«oncm  po/Kt  dor.ationem  reuocarc.Nam  iJli  jp/i  qul  voiunt 
aaionem  ilUm  vtilem  vfquc  adc  >  acqiihi  abfenti  vt  neque  fcicntianeque 
ceflio  e*fgatur,fatencurcamcn  ncceilariam  eifc  donatarij  lacihabicionem, 
vf  tra&at  DidacCouarr.d.parc.j.rubr.  De  ccitam.  num.  lj.poft  Bald.in  1. 
fieceii7  $.r4tifdaTioquarit.6.D.deadopt.&aiiosquampluie$  ibi  reiatos. 
Per  teiftum  qncm  Didacus  vt  optimum  iaudac  inl.  ii  cgo  24.  D.  de  negou 
geft.vbi  Paulusfcnbit,Si  hac  mente  pecuniam  dem  piocuratori  vtea  cic- 
tftoris  rher  fietet^ropnetacemqujdem  per  procuracorem  non  acquiri  crc- 
Atof  i#cd  potfe  tamen  credicorem  eciam  intttto  me  racum.  habendopecu- 
itftfnVfuam  faccre  ,  qtna ,  mquic  »  procuracoi  in  accipiendo  aedttori$ 
«htrif^xac  negfotiifm  ge/lit,6Vidco  credicoris  lacihabicionc  liberor.  De  illo 
itaqlie  canCiimdubjtant  noftri  AnpoiTit  eadonatio  ance ahfcntisratihabj- 
tipnem  reuocari  pro  ai  bitrio  donatoris  nccne,Pleriicjue  cxiftknantibus  fo- 
lam donanonis reuocationem  r.on  pofle  impedire  quin  ytilitcr  fequatui; 
icceptatioquxfnitfeneentia  Philippi  Cornci  co.ntil  fp.  tk  conf.2.  lib^ 
Ant.Rub.conf117.num  4  &Haliauiam  rubr.De  verb.obJ*gat<quam  &  ye* 
ram  &  communem  cfVeait  Casolus  Molin.ad  D,ecium  m  l!c6tta&us  nura, 
12  D.de  fidinftrum.Aliiscontra  deferidenttbusante  fccutam  ratihabitio-» 
nem  donatariipoffedonationcm  rcuocari  pro  arbitrio  donacoris  ctiamii 
fic>atraditiointc:iieneritqua!hodic  pafllmiblet  inteaienire  pcr  daufu- 
iam  couftitutr  quam  vix  nocarius  quifquam  niii  quivaJde  imperitus  fit 
pra?tctmitt»it,  cum  hac  tamen  adic&ione  Si  modo  uo«  tancum  libcra> 
iicatem^t^enjocauevicdonatorjvcrjutn  eiiiam  candem  rejndonatamalceridor 
nauerit;erreuera  tradidcrit»Qitod  fcniic  Paul.Caftr.conf.i^coJ.^  &  poft 
ttifiVD^cios^conf  59&C0I12. 6c coufiztf.&ad  d.l.concradusnuni.i6.Dercr 
j^iOf.Andr.Tiraq.more  fuo  innumeros  congcrensin  Cra&.De  conftnuto 
part.vlimit.Jo.num.8.&  5^Nam  ii  donacor  in  folo  reuocationis  a&uftete- 
iit,nec  ad  aaum  noua?  donacionis  a!ceri«fue  alienacionis  peruenerit,  fate- 
turDidacus  fupradi^Moco  receptiorem eifc  iiiorum  fententiam  qui  vo- 
luntftipulafjrvndtario  abfcotis  nomine  cua^  ante  ratihahitionem  adeo 
qu«riiu$abfenti,vtnecdonacionec  veryitio  reupcari  poflic  foia  volun- 
tateaofiatoriiaut  vendicorjs,  Quocj  cV: idcm  D.dacus  defendit  lih.i.va- 
rMrum*c^OFUC  cap.i4ouum.UiMihi  adhibendavidetur  ea  diftinttio  quam 
f  :pcr  101  c ca-piceadinbiiimus  An  loquamur  de  donatione  inter  viuos an  de 
ea  qihr  facta  iit  caufa  aiortis*  Nam  ii  de  donatioue  inter  viuos  /iue  no- 
tariuspro  donatario  itipulatus  fit  iiuc  non  lit  ,  Dico  teneri  dppatorem 
a&ione  condiclitia  ex  legcluftinianj ,     jff>i%  ac^ipnem  lilam  donatai^ 
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fcmcl  quajfium  ei  aufrcrri  ta&o  &  voluntatc  donacoris  ,  nequc  magis  fi 
candemrem  iam  douatam  idcm  donator  alij  donaucrit&  tradiderit,  quam 
fi  donationcm  fimpliciter  rcuocauerit.  Siquidcm  vt  in  pra?ccdenribus  dt« 
/putauimus  ,  nunquam  pcrmittendum  eft  ci  qui  femelruit  vtilttcr  obliga- 
tnSjcV;  contra  qucm  ccepit  actio  compctcrc,vt  fc  ab  ea  obligatione  &  aCtio- 
nc  libcrct  inuito  co  cui  obligatus  cft.IIJud  ccrtc  non  ncgo,  Si  donatorhic 
rcm  a  (c  iam  abfenti  Jonatam  nccdtim  traditam  alij  donauerit  &  tradide- 
rit,potiorcs  lorc  partcs  poftciiorisdonatarij  in  dominijquaeftionc,ficut& 
eadem  rc  plunlms  vcndita  prarrertur  in  vindicatione  is  non  cui  priori  ruit 
vendira,fcd  cui  priori  tradita.I.quoties.ic.C.derci  vindic.I.  quitibi.  6.C.dc 
krrcd.  vcl  aftion.vcndit.Uiuc  autem.  o.$.(i  duobus.D.de  publician.  in  rera 
action.Scd  aliud  cft  dicerc,  Sccundum  donatarium  prarrcrcndumeflc  prio- 
ri  in  caufa  dominij,  Aliud  vero  priorem  donationem  reuocatam  ctlc  pro- 
ptcr  poftcriorem.  Nihil  cnim  vctat  &  poticrcm  cflc  donatarium  tccudum, 
quippequi  prior  faCtus  fitdominusper  tradittoncm  udomino  ractani,  & 
nihilominus  priorcm  donationem  kibltlterc  hadenus  vt  ex  eafttobl,igatus 
donator,  ad  rcm  ipfam  qua?  donata  clt  ,  vcl  faltcmad  eiusa?ftimationem 
prrftandam  :  Iuftinianus  enim  hocfecitind.l.  fiquisargenrum.$f$.fedfi 
quidcm.C.de  donat.vt  quifquis  dixit  fc  donare,Iicct  ncqtie  rradidci  it ,  neq» 
ftipulanti promiferit,cogcndus  ftt  vttradat ,  non  autem  vt  ex  fola  cauiado- 
nationis  imetraditioncuominium  in  donatarium  transfcratur.  Quod  fi 
ponercs  priorcm  donatartum  fuc-tum  cilc  poilcflorcm  non  per  vcrani  rra- 
ditioncm,fcd  pcr  tictam,putu  pcr  claufulam  conftituti,diceron  vttque  pr$- 
ferendum  priorcm  poftcriori  etium  in  dominii  quurftione,  fcd  tra  ucmuin 
ftfadus  eflct  poflfcifor  antc  traditioncm  poftcriori  ractam,qui>d  tamcn  vif 
eft  vt  antc  ratiliabitionem  contingat  vt  fcquenti  capitcdicemus.  At  iiaga- 
musdc  doiutiOncciufii  mortis  inabfcntcm  collata  ,  quamuisitipulantc 
notario ,  Dico  non  prohiberi  dohatorcm  quominuspro  arbitrio  rcuocct 
donationcm,ctiam  nuda  reuocatione,ncc  vlla  in  alterum  fccuta  traditione, 
adeoquequod  magts  cft,etiamfi  donatarius  qui  ftipuiationis  temporc  ab- 
fens  hiityratam  habueritnotarii  ftipulationcm  antc  rcuocationem,  ii  raodo 
ratiliabitionistcmpore  non  intcrucniat,  concurratque  vul  u  n  tas  nouado- 
natoris,vt  proximo  capite  diccbamus,quia  ctim  ea  donatio  nuJiius  omnino 
fit  momenti,fi  rationem  iurisinfpicias,  quae  nullam  donationcm  vaJcrc  pa- 
titur,nifi  quT  per  rraditionem  tacia  fit ,  vel  pcr  ftipulationeui ,  ncc  magis 
quamolim  potTirhodie  fubftftcrcexluftiniani  conftitutionc  in  d.  I.  li  qui$ 
argcntum.§.ied  li  quidc.  qttam  totics  iam  ncguiimus  ad  mortis  cauiadona. 
pcrtinet"e,quidobfecro  impcdirc  poteftncdonator  quod  vni  donauit  in- 
utiliter,idipfum  vcl  rcuocet  fimplicitcr  ,  vel  ctium  cum  hocmauuJtaJtcri 
donct  vtilitcr  >  At  ftrpponamus  criorem  illum  intcrprctum  cjui  huic  qux- 
fhonilocum  facit,  valcrc  fcilicet  ftipulationcm  anotariotactam  abientis 
nominc,  adcb  vt  cx  ca  pofTit  acquiri  a&io  laltcm  vtibs  citra  ceiTioneua ,  fe- 
cutaquandocunqueratihabitione,  An.dicemuspoflcreuocarMonaaonern 
antc  r?.tihabitioncm,an  vcro  poiTe  ratihabitionem  fequi  etiam  inuitjo  dona- 
torc,qui  rcbu.s  omnibuS  adhuc  intcgrisdonationcm  rcuocauerit?  Diificilc 
fane"  cftbene  ad  eam  quxftionem  rcfpondcre ,  qua;  tara  manitcfto  errore 
nitatur.  Sed  tamen  refpondco  probabiliore.m  vidcri  mihi  corum  icntcn- 
tiam  qui  fentiunt  pro  reuocationc  contra  rauhabiuonemjNon  ob  id  fojtlm 
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quod  propiusacccditad  veri  iurisrationcm,qua:donationes&  ftipulatio-  | 
ncs  iftas  non  admittit,  Ced  etiam  quia  cum  illi  ipfi  intcrprctes  qui  ex  notarii 
ftipulationc  actionem  vtilem  accjuiri  voluntdonatario  ctiam  caufa  mortis 
citra  cellionenuexigant  vtfequatur  ratihabitio,  non  poiVum  vidcrc  quid  iu- 
ris  habeat  iam  qua?liti  donatarius  ante  ratihabitionem ,  propter  quodj  pro«- 
hibcatur  is  qui  donauit  cam  d  on  tioncm  iiue  fimpliciter,iiue  pcr  aliam  do- 
nationctn  rcuocarc,  Aut  quonam  colorc  pcrmittendum  iit  donatario  vt  in- 
uito  donatorc  ratam  habcat  iam  rcuocatam  donationcm.  Ratihabitioncrn 
cnim  ccrtum  eft  fi  neceifaria  fit,  nunquam  nifi  intcgris  omnibus  fieri  pof- 
fc,non  eifc  autem  intcgra  omnia,fi  iam  rcuocata  fit  donatio  quam  donata- 
rius  vclit  ratam  habcrc.Fefellit  noftros  quod  fcriptum  eft  in  d.  1.  Ci  cgo.  24. 
D.dc  ncgot.geft.  dum  prccuratori  con  parant  notariumalicno  nomine 
ftiptilant^a,  quamuis  fmc  mandato:  vt  quemadmodum  pecuniam  mihi  dc- 
bitam  &  proctiratori  mco  folutam  poifum  meam  faccrc  habendo  ratain 
folutionem  inuito  quoquedcbitorc  meo,id  cft,quamuis  vcllet  iHe  folutio- 
nem  a  fe  ractam  reuocare ,  ac  pccuniam  quafi  qu*  adhuc  fua  maneret  vin- 
dicnre.lta  donatarius  cuius  abfentis  nomine  ftipulatio  per  notarium  inter- 
pofitacft,  poilit  camftipulationcm  ratam  habcreinuito  etiam  donatorc, 
Eadcm  rationequamPaulus  vfurpat  in  d.  1.  fi  ego ,  qttod  ficuti  procurator 
mcus  accipicndo  folurioncm  dkbitc  mihi  pccunia?  meum  duntaxat  nego- 
tium gcifit ita &  folius  donatarij  ncgotium  non  fuum  geilcrit  donatarius, 
qui  pro  abfente  ftipulatus  eft.  At  ncgandum  cft  bonam  cile  comparationc, 
non  ob  id  foliim  quod  procurator  mandatum  aliquod  habcat,  notarius  vc- 
ro  nullum,fcd  ob  id  etiam  quod  per  intcrpofitam  pcrfonam  folutioncm  ac- 
ciperc  prohibitum  non  eft  ,    cum  nihil  rercrat  an  mihi  foluas  quod  mihi 
dcbes,analij  mca  voIuntate.l.vero.i2.1.fo!utam.49.D.defoIut.  I.mulicr.41. 
&feq.D.ad  SC.Trcbcll.Atper  libcram  perfonam  qur  noilro  iuri  fubie&a 
non  litftipulari  nonpoiTumus,  quiaoblieationesomnesadhoccompara- 
t£  funt,vt  iibi  vnufquifijue  acquiratquod  fua  intcreft  ,  vtautem  allj  acqui- 
ram  non  intereft  mca»iicutncc  notarij  vt  donatario  acquiratur.  L  ftipulatio 
ifta.$8.§.  alteri.D.dc  verb.obligat.  Deindc  folutio  non  fitad  obligandum 
folucntem,  fcd  ad  liberandum  ,  &  ad  agnoicendam  prxftandamquc  bonam 
{vdem:  inquo  negotiigcnerc  nulla  ratioeft  vt  ci  qui  fccitquod  iure natu- 
rali&gentium&ciuilifacere  dcbuit,  locus  vlluspocnitcntiacrelinquatur, 
Etquetnadmodum  fola  naturalis  obligatio  fufricitad  impediendam  condi- 
ftionem  foluti,cum  per  folutionem  dominium  tranilatum  fiiit.l.naturales. 
lo.D.de  obligat.&action.l.fideiuifor.i6.§.naturales.  D.dc  folut.ita  &  funr- 
cere  debct  ad  impcdiendam  vindicationem  Ulo  cafu  quo  pccuniar  folut» 
domtuium  rcmanfcrit  pencs  foluentcm.  Eadcm  namquc  ratio  eftimpe- 
diendx  repetitionis,rcpctitio  autcm  rit  ztqueper  vindicationcm  atque  per 
condidioncm.l.  hnerdum.29  D.decondict.indeb.  Stipulatio  autcm  prar- 
fertim  qux  cx  donationis  caufa  intcrponitur,  non  fitadlibcrandam  fidcm, 
fcd  ad  oDligandum  donatorera,  qui  porro  non  poteft  videri  obligatus  fitl- 
temytilitcr  &cfficaciter  quanditi  donatarius  ratam  non  habuit  interpoil- 
tam  a  nourio  ftipulationem.  Non  igitur  prohibcndus  eft  donator  idemqufc 
promiiTor  quominiis  rcuocct  promiifioncm ,  ii  cum  pcrnitcat  liberaiitati&, 
antcquam  coepcrit  dfe  obhgitus,  multoquc  racilius  cit  vt  folutioncm  pro- 
curatori  fuo  ractum  polHt  ratam  habcrc  crcditor  etiam  inuito  dcbitoro, 
quam  vt  donatarius  puftit  ratam  haberc  intcrpofitam  a  notario  ftipulatio- 
ncm  inmto  ctiam  crcditorc.(  Niil  ibrte  ad  fupradi&am  Iuftiniani  conll/tu- 
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ttoncrnrefptccrc  volumus,  qur  induxit  vt  quifqtiis  fcmcldmtfedonore, 
licetncqueadtra<fttionem,iK'qucad  ftipdationcm  procclferit,  ccgcndus 

'    Cll  flC  aOHonc  illa  COndl  .itia  tmplcrc  quod  promiiit.   Quanto  enim 
1  htis  c'><Tc!iduscft  is  qui  non  contcntus  dixilfectiam  promilit  per  ftipu- 
u^ncmquamuis  mutilem?  Conftat enioi  plus  efle promitiiim  quam  di- 
chim.l  VcicnJum  i9  §-diCtv^u.D.iica\lilit  edicjfc.  Vcrum  non  ita  eft.  Qm 

nimdon.mdi  animo  promittit  uipulanti,  nonaliter  vuJtaut  donationem 
valcrcaut  fc  nbligatum  eiVc,qtu  n  li  valcsit  ftipulatio.  Idcbque  fi cjua ratio- 
fjt  mutilt^donatioocm  quoq;  irrutiicm  cfle  ncceifc  cft,  vt  nequidcm  in 
vi  n  pafti dcfcndatuT  ftipulatio i  Siquidcm  ccrtum  cft  inutilcm  itipulatio- 
ncm  pactum  m  fc  vtilc  Qon  haberc.  1. 1.  cumqui  inutiliter.  D.  deconmt. 
pccun.l.i.  §  fi  miis  ita.D.dc  vcib.oblig.it.  Eftque  in  ca  rc  proprium  iusac- 
ccptflationis,vt  quamuis  h.it  pcr  ftipulationcm,fi  tamen  muriliter  fa&a  fit, 
coutincat  vtilc  pictum  dc  non  petc  ldo.l.an  inutilis.8.  D.  dc  acceptilat.  fo- 
uorcuimiium  libcracionis  ad  quam  fempcr  dcbemusctlc  propenliorcs.I. 
Arrianus.41D.dc  cblig.&  a.tion.vtbenc  Cuuciusdocuitad  d.$..ii  quisiu 
Ncquc  fani  dici  poteft  luftiniani  propofitum  illud  fuifle  vt  quicqtum  no- 
w\  conftitucrctinrauorcmcarumdonationumqujf  faftx  elfent  pcr  tradi- 
tionem  vcl  pcr  ftipulationem  ,  fcd  tantum  vt  eas-adiuuarct  qua?  ncc  tradi- 
tionisncc  ftipulatiomsadminiculonitcrcntui ,  quas  iuris  vetcris  ratio  ad 
aecndum  valcrc  non  paticbatur ,  ncquc  li  pcr  nuduni  pactum  iacts  cffent, 
multo  minus  (i  pcr  nuda  pollicitationc.Ncc  rursQ  acccptilatio  inutilis  fem- 
pcv  vim  habct  vtilis  pacti.Qmd  cnim  li  is  qui  per  ftipulatione  inutilcm  ac- 
ccptb  tulit.fciebat  inutilc  torc  ftipulationc,  ob  idq;  factlis  fucrit  ad  promit- 
tcndu,qubd  fcicbat  nihil  le agcrc?  Nihil a.Ltu  vidcbitur,quia nihil agcrcpro 
milfor  voluit.d.l.an  inutilis.  Eodc  igitur  modo,  li  tanquam  tibi  donamrus 
promifcrim  ccntu  notario  protc  tlipulati,  &  ldco  promifcrim,quiafcicba 
nouolfc  no  inutiL'cifc  ftipulatione  quam  pro  tc  intcrponcrct  libcrhomo, 
nrxfcrtim  qui  mandatu  atc  nullum  habcrct,nullacaula  cftcurcx  Juiiiniani 
coftituiione  perindc  vrgcri  dcbea  ad  impleda  donationc,  acli  promilillem 
tibi  citra  ftipulationc,quianon  polfum  vidcri  habcrc  animu  donadi,quino 
nifi  co  modo  quc  inutilc  rbrcfcicbadonare  volui.  At  quoniano  eflcthodic 
nudicdus  donator  qui  hoc  dicerct  poltqua  ca  tatoperc  inualuit  confuetudo 
vt  notario  cuilibet  liccat  cuiusflibet  ctia  ignoi atis  nomine  ftipuJari,admit- 
tam'n6  decffc  animu  donadi  in  co  qui  patitur  notariu pro  alio  ftipulatione 
intcrponcrcat  no  admittamusquod  numquapatictur  lurifprudctia,  valcrc 
ftipulationc.  llla  fcmpcr  ratio  facict  inutilc  donationcm,quod  Cum  tacla  fit 
pcuftipuIationCadcoq;  116  tam  donatio  quam  ftipulatio  iit.  I.  cum  enim.£. 

D.  de  nouat.lieri  non  potcft  vt  valcat  ftipulationc  inutili  exiftente,  nc  alio- 
qui  riat  contra  voluntatcm  quod  cx  voluntatc  proficifcitur,(i  donatio  quam 
no  nili  pcr  ftipulationem  faccrc  donator  volutt ,  dcfcndatur  ctiam  linc  Wr 
piilationc.Quod  fiad  hucquoquc  cafum  conftitutionem  Iuftiniani  porri- 
ecrcquis  vcllcr,ac  donatorem  qui  per  inutilcmftipulationcm  donailctob- 
ligarc  vt  rcr.i  donatam  tradcrc  cogcrctur,tici  ctfane  con(equens  vt  non  cf- 
fct  pcrmittcndum  donatori  ab  ea  voluntatc  lclilirc.  Id  cnim  cftquod  lufti- 
nianus  conftituit,atque  ita  falfum  eifct  non  folum  quod  volumus  poife  do- 
•  natorcm pcsnitcrc,pra?fcrtim  antc ratihabitioncm ,  indiftincte,  fcd  ctiam 
ouod  intcrprctcs,poifc  pcrnitere  eo  dcmum  cafu  ,  quo  eandcm  rcm  vni fc 
<k>nata  alii  donaucrit  cV:  tiadidcrit.  Rclinqucretur  autc  vcra  prima  illa  opi- 
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nio  ,  quam  nos  omnium  faJfiftimam  ciTc  arbitramur  ,  qux  indiftinctc' 
vult  ratam  habcri  quandocunquc  pofie  huiufmodi  ftipulationem, etiam 
poft  rcuocationem.    An  crgo  notaricrum  vfum  tantopcrc  nccefla- 
num  tollere  vblumus  e  Repubhca?  Mimme  vero.    Scd  vt  &  publl- 
cx  vtihtati  eonfuJeretur  ,  &  iuris  rationi  fatisfieret ,  veJIcm  adhibe- 
ri notarios'ad  fcriptuiasduntaxatde aius  ibpulationibus  conficiendas , vt 
rci  geitx  vetitas  in  futurum  tempus  conitaiepo(Tet,quomodo  fcnptum  eft 
inl.4.D.dcprobat.].4.D.defid.jnUnim.  Non  vtrlli  ipiipro  aliis,prxfer- 
tim  abfentibus  &:  citra  mandatum  itipularentur.  qux  res  Jicet  multum  v- 
tilis  exiltimctur,nullaium  tamen  litium  matenam  prxbetquibus  via  prq- 
duderecur,ii  cerciffimam  iuns  rationem,vt  par  eifec ,  pto  inuiolabili  Jegc 
(equeremur.Ccrte  ii  poneres  donatanum  prxfentem  tmfle,quamuis  tace- 
tem,minus  ellet  dubitandum  valcre  donationcm  etiam  citra  notari)  ilipu- 
latio«em,vt  fupradi6colococoncluditDidacus»contra  Decium  in  Kub.C 
de  pa<5c.&  Tiraquell.in  l.iivnquam  verb.libertis  n:im.54.C.de  leuoc.  do- 
nat-Non  quidcm  iure  vetere  infpetro,  quod  vel  traditionem  veJ  itipulatio- 
nem  requirebac,cum  fola  prcTentia  coniun&a  cum  taciturnitacenequetra 
ditio,neque  ibpulacio  dici  poflit,Sed  in fpe&o  itire  nouo,quod  folam  dona- 
toris  voluntatem  ,  non  etiam  donatari)  pixfentiam  requiiit.  In  quo  haud 
dubicdecipicurDidacus,&:ceteriabcocicati ,  qui  rcquitunt  pixfentiam 
donatarij,vt  ucens  i!Je  videatur  confentire  in  iisqux  ad  ipiius  comodum 
fpe&anccxl.quipacicur.D.mandac.  Qux  fencencia  pugnac  cum.vcioqtie 
jure,&vecere  Sc  nouo.  Cum  veterequod  requjrebacprxfenciamdonatarij 
non  vt  caceicc,fed  vc  vcJ  rem  ex  cradicione  accipcrec,  vei  ftipularetur.  Cum 
nouo,quod  hullomodo  requirit  prxfentia  donatarij,ne  quide  vt  taceat.U- 
ludpocius  mirari  debuerut  intcrpretescin  a  fetctia  d.J.ii  cgo.cur  no  acqui- 
raturcreditori  meo  propriecas  pecunix  quacgo  ipiius  procuracori  folue- 
rim  ca  mete  vt  fierCt  lpia  creditoris.Cotranu  enim  vidctur  quod  ex  Nera- 
tio  fcribitur  in  l.fiprocurator.ij.D.de  acq  rer.dom.Si  procurator  remihi  e- 
merit  ex  madato  meo  eiquc  iic  cradita  meo  nomine  dominiu  mihi  hoc  eft 
puoprietate'  acquiri  ecia  ignoiati.Sicut  &  tutorpupilli  pupillxque  cmcndo 
noromepupilli>velptipifixproprierate^llisacc^^^^ 

lpfu  rtuiupugnare  videtur  cu  eo.quod  fciiptu  eit  ex  Calliicraco  in  1.  res  cx 
madatu.59.D.cod.tic  rem  cx madatu  meo emta no prius  mea  ficri,quam 
/nihi  tradjderit  is  qui  emit.Ncc  defuc qui  pucct  lurccofultos  in  quxilione 
ifta  dtfs6iiife.Egolicc6ciliovc  res  ex  madatu  meo  emta  li  no  /itetia  tradita 
meo  nomine  no  priusmea  fiatqua  tradiderit  mihi  is  qui  cmit  d.  1.  rcs  cx 
nudatu.Si  verb&  madatumeoemta  iit&  meo  procuratori  nomine  meo 
tradita  ftatim  mihi  acquiraturquauis  ignorati.d.1.  ii procurator.  At  fi  meo 
quid6nommetraditaiit,ideit,hacmetevtmeafierct,  fed  nuilo  tame  fpe- 
ciali  madato  meo  in  ea  re  intei uenicnte,licet cradica  iic  ei  qiu  in  aliquo  ne- 
gocio  mcus  erat  procurator  necellaria  lit  ratihabicio  mea,  vc  mihi  acquiia- 
tur.d.l.ii  cgo.Vc  enim  dominiu  acqiuratur  neceife  cft  eod£  tepore  cocurrat 
affe&usex  patte  vtriufque  &  transferentis  &  ciusin  quem  tiansfertur 
l.inomnibus  rebus  quinquagciimaquintaD.de  oblig.&  a<St.qui  affe&us  cx 
vtraquc  parce  non  alitcr  poceft  concurrere ,  quam  &&  cradacur  resea 
mentc  vt  mihi  acquiratur>ifc  ea  mco  nomine  accipiac  is,  cui  madauetini  vt 
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meonomineacciperet.Necmultuah  hac  noftia  inteipretatione  ^hfcre* 
pant,qua?  Accurf.  tradit  adl.  qui  mihj.ij.D.  dedonat.dcl.pei  feruura.37.  , 
D-de acquicend.ier.dom.l.2.C.dehis  qui  a  non  domin.mtnurruf.funt. 

E  R  R  O  R    QJV  A  R  T  V  S. 
Dc  donatario  qw  donatto/iem  in  abfntem  fe  collatam  vult  ratam  halnre 

ppft  mortem  donatoris»  1 
^  N  Potc^  ,ia^cl  CTror  cx  crrorc  quin  nafcatur  quarftio  cx 
q  .ajfttonclam  diximuseam  elfe  receptioxcm  interprctum  no- 
ilrorum  tradjtjoncm,vtin  abfcntcm  collaudonatio,fiueintcr 
£\J*  viuos ,  fi  ue  mor tis  caufa  vajfat  ,  fcd  ita  demum  fi  adfit  notarii 
.  ftipulatio  pro  abfcnrc  quamuis  ig.iorantc,  hoc  ctiam  addito  vt  abfcnsille 
donatarius  ratam  habcat  notarii  nipiJationem ,  prius quam  ea  rcs  donata, 
rurfum  alii  douata  &  tra  lita  fit  Indeqaxrunt,  fi  donator hic  ante ratihabi- 
tioncm dccclTcrir,an  nihilominus  pcrmittendum  fit  donatario  vt  ratam  ha- 
bcat  donationem.    Primus,vt  rercrunr,PauIus  Caftrenfis  conlil.  19J.C0I.J. 
lib.jurefpondit  non  poflc  donationcmhancadonatario  acccptari  poftmor 
tcm  donatoris,  Rationc  illa  quod  iam  ahcri  hoc  cit  donantis  hcrcdibusrcs 
acquifita  fit ,  atquc  idco  td  preiudictum  iuns  alrcri  qttaefict  donationisac- 
ccptatio  fieri  ncqueat.cx  l.fi  cgo.9.§.li  rcs.D.dc  iui  .dot.I.  i.§.  fed  fi  qtiis.  D. 
dc  donat.  Eamquc  fcntcntiam  dcindc  cx  reccntioribus  fccuti  funt  Antoiw 
Rub.confiLi^i  ChalVan.conf7.num.3b'  Andr.Tiraq.  in  tract.dc  con(:ituto 
limit.30.uum.7vq ,iosrefcrtDidacd.pait.?.rtibi.  Dc  tcftam.num.ij.verfic. 
illud  profecto.Vbi  tamcn  rccedit  ille  ab hac  featcntia  ,  vcriufque  putat  ac- 
CcptaripoiTcdonationcm  pcr  donatarium  etiam  mortuo  donatorc.Motus 
cx  co  folo  quod  antcabfentisacccptationcm  prx-fata  donatio  jjcricdaom- 
nino  fitquod  ad  donatorem,ncc  reuocai  i  ab  eo  poflit  licct  ablcnti  quxfm 
nonfit.cap.fi  tibi  abfenti.  Deprarbcnd.in  oM.Ariflo.  18  D.  de  douatj.pcr 
fundum.u.D.dc  fcriMt.rultic.pred.Ergo  inquit,  &  quod  ad  hereies  donan- 
tisperfcctadonatio  cculcri  dcbcr,cum  illi  pcrlonam  deruncti  rcprxfentent 
l.i.jf.ex  his.D.dc  vcrb.obligat.ncc  fit  iis  permittcndum  vtpoflin  rcuoca- 
rcdonationcm  qnam  derttnctus  ipfc  li  viueret  rcuocare  noji  poirct.  Nec 
turbari  fe  ait  quod  antcacceptationcm  Hisdoniinil  fiierit  in  re  donata  qug- 
fitum  aIteri,quoniam  idprjCcederet,inquir,quando  cx  titulo  aitquo  (peciali 
eiTet  dominium  reidonat*  tranflatum  in  ahcrum,  velut  in  fingularcm  fuc- 
ccflbrcm.vtin  l.quoties  ir.C.dc  rci  vindicat.Dccius  conf.iz6.  At  diucrfum 
cft  vbi  antc  accep  ationem  dominium  tranflatum  fueritin  fucccflbrcm  do- 
natoris  vntucrfaicm  qui  f iltcm  ajtionc  pcrfonali  tcncatur  omnino  conue- 
tioncs  &  donationesa  dcfun&o  factasadprobarc.EgoDidaci  fcntentiam 
probo,fcd  longe  alio  fenfu,aliaqucrationcc|uam  ipfe  fenfcnt. .  Etfi  cnim 
cum  co  conuenio  in  rationc  illa  quod  non  frt  permittendum  hercdi  dona- 
toris  ,  vt  reuocet  donationcm  q  lam  donator  ipfc  li  viucrct  reuocarc  non 
poflet, fi  tamcn  quarrasa  Didaco,  cur  n«  lit  pcrnuttendum  cfle  donatori  vt 
reuocctdonationem,Refpondebit  line  dubio,quia  valet  Aipulatio  pcr  no- 
tarhun  intcrpofita  pro  donatario  ctiamabfcntc  &:  ignorantc ,  quam  fi  non 
valerc  putarct,h  ud  dubic  contra donatarium  non  modo  pro  donatoris  hc- 
rcdibus,qui  proculdubio  funt  rauorabiheres ,  fcd  ctlam  pro  donatorc  ip(b 
refponderct.Atqui  nos  negamus  valere  huiufmodi  flipuIationem,fiue  iuris 
communis  rcgulas,fiueJuiUnianiconftnutionemmIpiciamus.  Et  tamcn 
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nolumus  rcuocari  poflc  donationem,nequc  a  donatorc  ,  ncque  ab  hcrcdi- 
bus  donatoris.  Qua  igitur  rationc?  Iila  nimiruin  quod  quamuis  ftipulatio 
nuliius  omnino  fit  momcnti  ,  adcd  vt  neque  taciti  pacti  mrc  dcfcndatur, 
ipfatamen  donatiovalct  poft  Iuftiniani  conftitutioncm  in  Uil  quisargen- 
tum.  J5.§.fcd  fi  quidem.  C.  dc  donat.  qux  induxit  vt  donatio  ncquc  ftipula- 
tioncm  hodic  reqmrat,nequepactum,  fedcotcnta  fitfola  tcftificatione  vo- 
Iuntatis  donatoris,  dummodoagatur  de  donatione  illa  quariitintcrviuos, 
noncaufamortis,Itavtcogipoil!tdonatorad  rcm  tradendam,  non  fccus 
acfi  ex  ftipulatione  vtih  eilct  oblignus  Proindenon  magis  permittcndum 
eftdonatori  vtproprio  fuofafto  iiberet  feab  a&ionc  illa  condictitia  qua 
eura  tcncrt  Juftinianus  vcluit,quam  eipermittcndum  eflct  vt  feliberarct 
ab  aclionc  ex  ftipulatu  fi  per  vtiie  llipulationemdonatio  fada  Kjiflet.Porro 
; quo  cafu  donator  obligatus  eft  cenaq; actione  (iuc cx  ftipulatu  fiue  codi<fti- 
tia  coueniri  poteft  ad  rc  tradeda,  certu  eft  cande  actione  in  iplius  ctia  hcre- 
de  trafire,ncc  minoris  in  hercdc  donatoris  qua  in  donatore  ipsu  poteftatis 
effe  dcbcrc.  N6  igitur  quod  prf  mortuus  fitdonator  facere  debct  vt  co  min* 
poflit  donationem  acceptarc  donatarius,qui  ncc  vlla  indiget  acceptatione, 
dum  nc  omnino  rcfpuat  ius  fibi  quarfitum.Ncque  ad  rem  racit  quod  rei  do- 
natr  domtnfum  intcr/m  &  mediotcmpore  perucnerit  ad  hcredcs  donato- 
ris.Nam  ficuti  donatore  viuo  idem  illud  dominium  crat  pcncs  iofum  do- 
natorcm,ncc  eo  minus  tamen  vcrum  eratvalcre  donationcm  ex  caque  cogt 
donatorem  poffe  vt  rem  tradcret.Ita  &  poft  donatoris  mortcm  licct  domi- 
nium  quod  rucrat  donatoris  ad  ipfius  hcrcdcs  deuoluatur,  non  tamcn  bona 
confccutio  eft  li  quis  ex  eo  inferat  non  efie  illos  cogendos,  vt  eandcm  per- 
fonalem  ac"tionem  patiantur,quam  defun&us  ipfe  ft  viueret,  paterctur.  Ob 
hoc  ipfum  cnim  quod  rei  donatar  dominium  habent  ,  pcrfonalis  a&io  iu 
cos  excrcctur  vt  rcm  tradant,quam  tradcre  poflimt,  inauditumquc  eft  vt 
domini j  cxceptio  contra  cum  detur  qui  contcndit  non  rem  efTc  luam ,  fcd 
aducrfarium  fibi  cam  rem  dare  oporterc,cum  nihil  aliud  fit  darc  quam  do- 
minium  transtcrre.l.vbi  autcm.75.§.vIt.I.continuus.i$7.  §.  iliud.  D.  de  vcrb. 
obligat.Eodem  namquc  iurc  rit ,  id  cft  cx  cadem  potcftate  Icgis  duodccim 
ubularum,  vt  &  dominium  quod  fiiit  dcfun&i,  &  pcrfonalis  aCUo  illa  con- 
diclitiaexluftinianiconftitutioncqua:  indcfunctum  competcbat  in  here- 
dcm  transferatur.I.prima.C.fi  ccrt.pet.I.fiii.&  tot.tit.  C  de  hcredit.  action. 
Iam  vcro  quod  prioris  fcntcntiar  autorcs  obi  iciunt  cx  d.  I.fi  cgo.o.§.fi  res.D. 
dciur.dot.etfi  pro  iis-pugnarc  maxime  videtur,  alienum  tamcn  cft  a  difpu- 
tationc  noftra.Ibi  enim  tra&at  quidem  Vlpianus  de  rcbus  donatis ,  fed  ta- 
mcn  dc  donationefacta  pcr  traditioncm ,  &  dc  rcbus  traditis  in dotcm  fu- 
turo  marito  ca  lcge  vtnon  priusfiercnt  mariti  qtiara  nuptia?  cflcnt  infccu- 
ta?,& ponit  dccefliffc  donatorcm  antc  diem  nuptiarum,&  confcquentcr  eo 
temporc  quo  pendebat  adhuc  donatio ,  cum  donationis  condicio  pendc- 
ret.Quo  cafu,cum  donator  numquammiifct  obligatus  qui  ncquc  pcr  ftt- 
pulatione  nequc  alio  modo  quicquam  prOmifcrat,nuIIa  occun  ebat  queftio 
dc  perfonali  obligatione  qux  cotra  donatoris  herede  copctcret ,  cuir.  nulla. 
ynquam  contradonatorcm  ipfum  compctiifiet.  Donatio  cnim  qux  incipit 
atraditione  nullafecumadfcr/ obilgationcimfiquidcm  traditjo  vt  alibiui- 
mutauimus,diifolucntiu:obiigationisinoduseft  potiiisqiura  contraliedas 
Cumq;  in  ld  coparata  fit  vt  pcr  ci  domiiuu  transferatur X  traditionibus. 
^  YYY 
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Odc  pavft.l.traditio.2p.D.deacquir.rcr.domin.  dc  folo  dominio  apud  VI- 
punum  qusri  poterar,vtrum  cucnicntccondicionc  traditionis&  donatio- 
nis  tranflatum  lntelligcrctur  indonatatium,  an  veroeiTctaliquidquodeam 
dominijtranflationem  impcdiret.  Subtiliter  autcm  non  minusquam  verc, 
Vlpianus  animaducrtitnon  poife  ficri  vt  cuentus  condicionis  prolit  ad 
transterenJumdominium  in  donatarium,  Non  quod  iterumpoilitautdc- 
beat  tradi  rcs  iam  fctncl  tradita,Sed  quia  dominij  tranflatio  fieri  non  potcft 
mliab  co  qui  in  ipfo  tranflationw  tcmporcdomtnusrcperiatur,  Nealioqui 
cuenirealterutrumautpotius  vtrumque  ncccflc  fit  vt  nec  transterat  quis 

i  <s  illud,quod  non  habet,ncc  vcro  domino  ignoranti ,  adcoque  inuijo  ftf 
fua  auftcratur,  quod  vtrumquc  pugnatcum  rcgulis  iurisJ.id  quod  nofitum. 

ii  I.ncmo  plus  iuris.54.De  rcgul  iur.  In  ea  vero  ipecic.quam  Vlpianus  tra- 
ctat  dominium  rerum  donatarum  &  traditarum  quod  a  donatotc  uaditio- 
nis  tcmpore  non  abfccflerac  quia  donator  nolucrat,  mortuo  donatorc  ideo 
transrcrri  non  poteft  indonatarium  quamuis  exiftcr.tc  iam  traditionis  c6- 
dicione,quod  tum  reperitur  dominium  eiTe  hcredis ,  cuius  proindc  volun- 
tas  cxquircnda eft,  quamuis heres  fit  ex  caufa hcreditaria ,  &  tanqutm  hercs. 
Nonenim  id  ei  nocerc  dcbet ,  cun  nulla  fit  obligatio  hercditaria  cx  cjua 
poflit  illc codcm  iurc  conucniri: Quamuis  concludatur  tandcm  co  loco  ni- 
hibminus  cogedum  hercdcm  vt  impleat  traditionem  quam  defun&us  in- 
choauerat,fauorc  fcilicetdotium  aut  potiiis  mulicrum  ,  ne  in  tali  cafu  indo- 
ratae  conflituantur.  Si  tamcn  ea  conclufio  Vlpiani  eft  acnonTnboniani,  vt 
fupenonbusDecadibus  oftendtmus.  Arjneo  cafudequonunc  agimusa- 
deftobligatio  perfonalis,non  qnidem  ex  ftipulatuquomodo  vult  Didacus, 
fed  condiditia  qu*  conrra  donatore  ipfum  nata  cx  dic  donationis,  &  corra 
eum  quandiu  vixerit  excrceri  potuit,  &  contra  hcredcm  ipfius  pcrindcpo- 
teft.  Qnid  igitur  attinet  dicerc  dominium  rci  donatac  pcncs  hercdem eilc, 
cum  no  cotcndat  donatarius  dominiu  illud  ad  fc  pertinerc  nulladumtradi- 
tione  fa&a,  fed  pcr  traditione  a  donatoris  hei cdibus  facicnda  in  fe  trastcrn 
oportcre.Atq;  ita  refpondendu  eft  ad  Vlpiani  locu  illum*  no  quomodorer 
fpondet  Didacus  vbj  fupra,loqui  eo  loco  Vlptanu  dc  donationc  codiciona- 
li.Parum  enim  referret  an  donatio  codicionalis  cifctan  pura  fi  modoitcfr- 
cta  dfct  vt  ex  ea  perfonalis  aliqua  obligatio.  contra  donatore  &  confecjucn- 
ter  contra  donatcris  herede"  naiceretur.  Quemadmodum  &  e  cotrario  bcri 
potcft,vt  donatio  etia  citra  ft  ipulatione facta  fit  codicionalis,  &  tame mor- 
taoquoq;  ante  condicione  donatore  nihilominus  dominij  tranflatio  non 
itnpediatur,vt  in  fpccicquam  Iulianus  tra&at  inl.a  §.fi  pecuniam.D.  dedo- 
nat  vbi  ait  fi  pecuniam  nuhi  Titius  dcderitabfquc  vlla  ftipulatione,ea  tame 
condicione  vt  tunc  demum  mea  fierct  cum  Seius  Conful  fi&us  eflet ,  fiue 
furente  fiue  mortuo  eo  Scius  Confulatum  adeptus  fiicrit  mcam  fbre.  Nepe 
quia  hoc  cafu  licet  veru  fitdominiu  reidonatae  prius  acquifitu  fiiifle  here» 
dibus  donatoris  quam  codicio  donationis  extitcrit ,  illud  tame  etia  verurn 
eft  exiftetc  quadocunq;  codicionc  poft  mortc  quoq;  donatoris  donatione 
haberi  pro  pura,vt  euenit  in  omnibus  c  etcris  actibus  condicionalibus  nert 
eos  ex  codicionalibus  puros  quotieicunq;  codicio  cxiftit,acfi  condicioncm 
nulla  vnquahabui{fent.l.p'>tior.ii.in  fioffinc.D.  qui  potior.m  pign.habX 
is  cui  via.  ii.§.heres.D.qucad.feri!.amit. [.&  poft  iite.ii.§.i  t  s  q«v.  fr. tam.ero 
Iliiuudu  fub  co  Jicionc.8i.Delcgat.i.l.fi  fundu.ic;.D.de  coudk&  dc" 
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Atqui  Ci  donatio  fuiifcc  ab  inicio  pura  nunquamjdominium  rei  donata: 
fuilictheredum  donatoris  Ergo  neque  videii  debec  vnquam  fuifle  ctim  ex- 
titit  condicio  donationis»Iicet  reuera  fuerit  antequam  condicio  exifteret. 
Acproinde  ridicula  cit  dtftin&io  llla  Didaci,  Anpura  fuerit  donatioan  co- 
dicionalis,cu  nihilpror/interikpoftquaexcititcodicio.  Quodcuita  fitiJ- 
Judpoc'  miiadu  eit  Cui  in  fpecie  dicli  §.G  vesLii  egoDeiur.dot.nihil  pro- 
n"teicuitraditqicsfueranr,ita  vteiusferentfecutis  nuptiis,  quod  fecutre 
iintnuptia*  poft  mottcdonatons,cum  peride  videatur  hoc  cafu  donatio  cV 
traditiopurefadaehe^codicionenuptianl  quandoefique  exiitcte.  Sedeft 
quod  re(p6deatur,facB  in  ea  fpecie  fiuife  donatione  &  tr:.dition£  fub  ea 
condicione  quar  no  iimpliciter  codicio  eflet,  fed  quxprarterea  die  haberet. 
Id  cnim  ctl  cjuod  V lpianus  ait  (fttta pvidet  donatto  in  dtem  nuptt*ru, qui  dies 
nuptiarum  quamuis  mccrtus  iit  antequam  venet  lt,  poftcaquam  tamen  ve- 
nit,ica  cercus  hc  vt  ad  prarteritum  tempus  retrotrahi  non  poflit  nec  fundus 
viden  fa&us  dotalis  ab  initio  &  ex  die  traditionis ,  quandoqtudem  neque 
potuitefrici  dotaiis  antc  cotractas  nuptidfc,quippe  iinc  qutb'  dosefle  n6 po 
teftl.j.D.eod.tiuneq*,  nuptiardici  contracta?ex  eodiequo  tradirus  fundus 
fuit.ltaqueintei  fpeciem  luliani  &  ipcciem  Vlpiani  diueriitas  lliaeft  qucxf 
apud  iulianum  resfuerat  donata  nmplinter  vt  fieret  donatarii  quamuis 
noniiifubcodicione.Atapud  Vlpianu  fuerat  tradita  6c  donata  vt  dotaiis 
herecatqu  e  ita  non  nih  ex  eo  tempoi  e  quo  dos  efle  poflct,  id  eft ,  quo  nup- 
tiarreipfa  iecuta?  cifent.    Commodeautemluliamis  in  dida  leg.  i.  $.  fed 
fiquis  eod.tic.  De  donat.aliam  fpeciem  fubiurgit  a  priorihus  iliis  duabus 
diflcrentenn.    Si  quismihi  donaturus  pccuniam  dedcrit  aiicuivt  ad  me* 
perfciret  &c  ante  morcuuseritdonatorquam  ad  mcpccuniam  illepertule- 
ritqui  acceperat,aitque  non  fieri  pecuniam  domii.n  mci.   Qtra  nimirum 
hoccafuttanflatiodominiifadainme  videri  non  potcft  pimfquam  ego* 
accepenm,nec  tiim  rurfuscumaccipio,  quia  iam  non  elt  a  quo  craifcracur.- 
Veiu  iftaomnia  ad  easdonationes  pertinet  qtia?  fiut  per  traditione >  no  c- 
tiaadeas  quarperft  ipulacionc  Ob  idq;addiditluiiantis  md.§.  iipccuniam' 
\'crbailhalrfyii*V!/a(hpH!a/tonenona\iaob  causa  niii  quod  mteii  eniente 
ftipulatione  fi uftraquxreretur  an  dominii  tranflatio  facla  efiet  \  mo  dona-: 
torcnecnejquoniamquarabeoviuofac^tanon  efiet  eam  ab  iplius  dcfun- 
&i  hercdibuspei  traditionem  vi  ftipulationiscxtortamhcii  oportctct  Si- 
cuti  tamen  lulianus  fupradiCtis  vcrbis  de ea  ftipulatione  fenfic  quac  pcr  do-* 
nacariuipfiiinterpoiitaeiict,itaiicum  interprecibus  de  ca ftjpulaiione  !o- 
Quamur,qua  notanus  pro  abfcnte  c\!  lgnorate  intci pofuerit  no  malc  vide- 
oitur  pofle  copaiaridonatio  per  talem  ftipulationem  facla ,  cum  donatio^ 
nefaclapertraditioneinterpoiltaperfona  aiterius  qui  ad  doratariu  rein 
pcrterrec  quaii  per  mcdia  notarn  perfonS  ftipulatio  tade  ad  donntnriuni 
cuidonatioacquiriturperferatur.Sed  n6  ita  elt:  Stipulationecnf  ab  initio 
vel  valere  necefie  eft  vel  no  valcre.Si  ab  initio  valuit,certu  cft  n"  pofle  ir- 
riticafien  ex  promiflbrismorte  antedonatariiacccptatione  ippetticnicte. 
Si  ab  mitiono  valuitnulla  ratio  cft  vt  pcr  donatarii  acccptatione  cotialcf- 
cat,flue  fiat  ea  acceptatio  viuo  adhuc  iiue  iam  mortuo  donatorc.Mcdia  ve- 
lOiilaicntcntiaquam  Didacusinducit  vt  donatio  etiam  ante  acceptatio- 
nem  omnino  perrecla  fit  quod  ad  donatorem ,  &  tamcn  nulium  intcrim 
Jus  exea  donatario  acquiratur>iiuHa  prorfus  ratione  probabiiis  eft .  Neque* 
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cnimficri  p  teft  vtdonatioperfectafitquodad  donatorem  quia  dbnator 
vtilitcr  >biiftitusrepcri3tiir,"ecrurfu$vt(itiHc  vtilitcr  obligatus,  quinca 
obligatio  lit  rtooatario  acquiiita.  Nec  cotrarium  vllo  modo  probatur  iisiu- 
ris  iocis  quop  pro    Didacus  adducit  vt  videre  cuilibct  obuium  eft. 


ERROR  QVINT,VS. 


De  donattone  colUta  in  abfentem  donatarium^ut  poflea  decejfcrit 


S  T  ctiam  nrc  quafftio  ficut  fupcrior  de  donatione  in  abfenftm 
collatanotario  luptilante>fed  inhocdiflimilisafupcriore,quod 
in  illa  pofuunus  dcrun&uin  donatoicm ,  in  ifta  ponimus  mor« 
tuiim  donatarium  ante  acceptationem  rclicto  tamen  herede,& 
'  quarnmus  an  poilit  hcves  ratam  habere  donationcm ,  camque  acceptarevt 
notlri  loquuntur.  S jnt  autcm  irf  hac  quoque  qua?ftione  dux  intcrprctum 
fcntcntiar.Primacontradonatartj  heredes  non  poflc  illos  donationcm  ra- 
tam  habcrc  nec  fl  racta  Cit  cum  claufula  conftituti,  Quam  opinionem  tuetur 
Andr. Tiraquellus  in tract.de  conftitutolim1t.30.num.73 .  &  74.  &  Anton. 
Rub.in  l.non  folum  Jf.mortc.  D.dc  oper.noui  minciat.  Altcra  pro  hercdi- 
bus  donatarij,quam  induxit  Didacus  dict.part.  3.  Rubric.  Dcteftam.  num. 
ij.ad  fln.verf.hinc  etiam  difiiniri,non  quidcm  hoc  fcnfu,quali  poflit  cara- 
tihabitio  heredam  donatarij  iaccre  vt  vel  dominium  vel  poifeflio  iisacqui- 
ratur,fed  hactenus  vt  donatio  valeat  nec  reuocari  poflit  a  donante ,  vtque 
actio  vtdis  finc  ceflione  donatario  qua?ratur.  Nam  in  re,inquit,qua*  ad  hc- 
xcdes  pertinct,potcft  etiam  hcres  ratum  habcrcquod  a&um  fuerit  nomine 
«lefundi.I.fi fine.22.$.fi  procuratori  alias.$  Iulianus.D.rcm  rat.haber. Ctte- 
rum  nec  Didacus  ipfe  negat  nequc  dominmm  ncque  poffcflioncmacquiri 
poffe  donatario  pcr  huiufmodi  ratihabitionem,  Non  poflcftionem,  inquiti 
tjuia  hcrcs  non  potcft  quod  ad  poiTellionem  ratirlcare  fa<5him  defuncti  nt> 
miiie,qiiamuis  eo  viucnte  id  actum  fuerit.cx  l.tertia.$.acquircrc.  D.  debo- 
norum  pofs.I.fi  iscui.feptima.&l.penuItima.D.rat.rem  habcr.Non  doroi- 
nium ,  quippe  quod  non  nifi  per  pofleflionem  pra;ccdentem  acquiritur.  L 
per  procnratorem.  octaua.  C.  de  acquir.  poflcfl.  In  eoqueomnesconue- 
niunt.  Puto  ego  qurftionem  cfle  ocioiam  ,  fruftraque  difputari  de  ra- 
tihabitioneftipulationis,  qua;  ipfo  iure  nuUiusfitmomenti,  fi  incanihil 
nifi  notarii  ractum  iunTque  cotnmunis-rationem  intucaris.  Frius  enim  efle 
aliquid  ncceffc  cft  quod  ratum  haberi  poflit  quam  vt  de  ratihabitionc  tra- 
detur.d.I.fi  fine.verf.quod  fi  procurator  per  iudicem.  D.  rat.  rem  habcr.in 
fllis verbis  vel quta  nulU  res  e/fet  tjuam  domtntu  ratam  habcre  pojfit.  Ipfam  ta- 
men  donationcm  nonnego  vaicre  ctiam  inutili  ftipulationc  exiftcnte,  fi 
de  donatione  intcr  vtuos  agamus  non  dcdonationc  caufa  mortis ,  Scilites 
propter  eam  Iuftiniani  conftitutionem  de  qua  tam  fzpeian»  verba  fecimus 
inl.  fiquisargentum.trigcfimaquinta.  §.  fed  fi  quidem.  C.  de  donation. 
qua?  facit  vt  valeat  donatio  intcr  viuos  ctiam  citia  ftipulationcra  # 
traditionem.    Scd  cum  hattcenus  valeat  ,  vt  cx  ciufmodi  donationc 
pcr   quamcumquc  voluntatis  tcftificationem  la&a  nafci  luftwianus 
yoiucrit  a&ionem  coi*lictitiam  ,  o«c  nimis  in  iauorem  bereduiB 
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fJonatanj  quam  in  fauorcm  ipiius,vt  contra  ,  non  minus  aduerius  hercdev 
donatoris  quamaduerfus  ipfum  donacorcm  vt  verba  conftitutionis  often- 
dunt>quid  obfecro  necefle  ell  racam  habeti  donacionem  a  donatari j  heie- 
de?  auc  Cc  tantopere  torquere  vt  iciatur  an  ea  ratihabitio  pcr  donacarij 
heredem  fieri  poiIu>cijrn  ica  ius  iit  vtcitra  latihabitionem  ca  actio  perin- 
de  competat  &  donacario  &  cius  hcredi?  luque  cilm  racihabicio  ilja  eciam 
iumDidacifcntcntiamnopoflitpiodenedonacanj  heredi  ratum  haben- 
Ci  quod  ad  acquirendum  ei  commodum  iiue  dominii  liuc  pofTeflionis ,  fcd 
iancumad  erhrdum  perfonalis  a&ionis ,  confequens  eft  vc  inutjlis  futura 
(ketiamiipetraitutur.Quod  ver6  iidcmomncs  vno  ore  probarc  volunc 
poucflionem  quamquisin  defun&um  transferrc  volucrit  per  claufulam 
conititjjtinonpofleacquirihcredi  per  ratihabicioncm  cx  d.l.j.i  acquirere 
D.de  bonor.poif.d.l.u"  iscui  7.&d.l.pen.D.rac  rem  haber.  nullomcdo  ex 
iis  iocis  probatunin  quibus  omnibus  agicur  de  iure  bonorum  poiieilio nis, 
qux  ad  inilar  &  exemplum  herediutiseft  quxque  nomen  eft  uiris  prarto- 
xii iicut  heredius  nomen  iuris  ciuilis i  ui.Sc  ;.D.de  bouor  poiT  non  de  illa 
poileilione  de  qua  nuc  agimus  quar  licetplurimum  ex  iuremutuetur.camcn 
fa&i  eii l.pofleilio  4y.n1  princip.oV    i.iunct. l.f    li  vir  vxori  D  de  acquir. 
potf.l.deniqueip.IXexquib.cauf  maior.Ius  bonorum  poiTeflionis  agnof- 
cendacnon  tranlit  in  heredem  vc  nec  ius  hereditacis  adeunda-  propcer  eam 
racionemdequaalibifenplimus.Scd  ius  poiTeffionis  corporalis  adprehen- 
denda:  quam  defun&us  habuit  craiic  proculdubioinheredcro,  licet  poflef- 
j^oipfacorporahsnontranfeatpriilsquam  lic  adprchenfa  1.  ctim  hcredes 
25.Dcacquir.poiT.  Ecquamuis  poflemo  corporalis  ea  iit  quam  defunclus 
nunquamhabueritvtincafunoilrchii  tam£  mshabuic  cius  nacifccndx  ex 
aliquo  contractu  quidni  ius  idem  habcbit  heres  in  qucm  traniitetiam  con- 
tra&us?  Autcur  difricilius  permittetur  heredi  ratum  habere  defuncti  con- 
trac^um  rationc  poileiSonis,  quam  racione  dominn?  PoiTeflio  enimlicet 
faeti  fic  poftquam  quariicaeft  ius  tamen  eius  acquircnda?  antequam  lic  ac- 
quiiiu  non  poteft  non  eiTeiuris>ideoque  fieri  nequic  vti  ne  cum  crtcris  iu- 
ribus  omnibus  in  heredem  cransferacur.Faceor  eiie  hoc  imgulare  in  polTcf- 
iionc>vtextracaufampeculiarcranonacquiratur  ignoranti  .quoniam  Sc 
animo&corporeopuseft  vc  incipiatquis  pofliderc  l.quemadmodum  8.1. 
percgre  44.$ .quarlicum  6c  fcq  D.eod.animus  autem  ignorantis  nullus  cfle 
potciUdeoque  non  nego  ex  donacionc  facla  per  ftipulationem  nptarji, 
quamuisadie<aaclaufulaconftituti,non pofle  acquiii  poflcflionem  ante 
ratihabicionem,nonioliim  h  mecum  icntiaj  talem  itipulationcm  non  va- 
ierc,  fcd  &  ii  cum  interpretibus  defendas  valete  ,quia  quod  ft/pulacio  - 
valeiet,faceietancum  poflet  vc  icnoranti  pofletacquiri  actio  qtia?  tota  eft 
iuris,non  eciam  pofleflio  quar  facti  cil  &  animi.Verum  hocconcend)  licut 
heres  ius  habetracumhabendi  contradtum  defuncti ,  ad  acquirendam  libi 
a&ionem  iecundum  interpretes  (nam  fecundum  nos  nulla  hic  opus  eft  ra- 
tihabitione)  ltanihilprohibeiequominus  poflit  eum  Contra&Lm  ratuni 
habcre  ad  hoc  etiam  vtacquiraciibipofleiTionemquam  donator  cransfcr- 
«c  voluit  in  donatariumper  claufulam  coniticuti,perindeatque  poflet  cam 
fibi  acquirere  donaurius  ii  viueret  curn  lit  ea  pars  &  cofequcntra  contra- 
dus.qui  nonpoteftad  heredem  tianlinjtd  pro  paite,&  pro  parte  116  tranfc 
ttiicri.    Nifi fortS  velit  qui*  dicere  donatorem  qui  conftituit  fe  poiliderc 
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nominedonacauj,idcancum  egiiTe  vtdonatarium  ipfum  faceret  pofleffo- 
rcm  non etiatn  vt  hciedem  eius, cuius  nullam  omnino  fecerit  mentionem. 
Sed  purtei  id  quod  vix  vllam  notarij  llipulationem  repenas  iiuepro  prx- 
fcnte  iiue  pro  abfentc  £sr  ignorante  racla  iicque.  non  heiedum  quoque per- 
fonas  ex  vcraque  paitecomprehendat,  illud  etiam  conftac  heiedis  perfo- 
nam  tvim  quoquc  cum  expielTim  adiedca  non  elt,camen  pro  adiecla  eiTe  ha- 
hendam  ex  vernimili  voluntate  omnium  eorum  qui  vel  ilipulantur  vel 
quoquomodo  paciicunciu  l.ii  pa^tum  o.D.de  probat.mcidicque  harc  qu^- 
luoiniliam  Vtrum  claufula  conltituti  tranfeac  in  heredem  hueex  parte 
illius  qm  conittcuiciiueex  parte  ems  cui  confticuicur.  De  qua  dicendQm 
nobis  ent  fulitis  >  cum  ciavftabimus  De  pofleflTone.  Uludnunc  monuiifc 
fufhciat,  eum  qui  conibtuit  ie  alieno  nomine  polTidere  duo  facerc  >  quo- 
rum  primum  ett  vtdeiinat  poflideie:  alterum  vtpoflelforem  faciat  eumjn 
cuuis  vcilicacemconllicuic.  Poiteruis  non  rit  ignorante  illodeqno  poiief- 
fore  faciendo  cogicacut:  fed  pi jus  fic  omniraodo  ,  id  eft  eciamii  conciactus 
non  valeac»  aucli  ponainusvaleie  ,  eciamli  conllicucum  ignorec  is  quem 
vecus  poifef>oi  voluit  facere  polleflbrem.    Amittitur  enim  poiTeflio  folo 
auimo  hcet  nemo  iic  cui  acqiuracur  1*$.§.  in  amiccenda  D.  de  acquir.  pofs# 
quod  ln  dominio  fecuseii  l.iiquis  vi  i7.§.dirrerentia&I.feq.  eodem.  Ita- 
que  quamuis  admicceiennis  eum  qui  conftituic  fe  poiiideienominedona- 
tari)  lolius  non  eciam  hercdum  ipiius,non  aliutn  quam  donatarium pollel" 
forem  facere  voluifle,non  tamenex  eofequeretui  j>oifefsorcm  illum  CX 
die  coniticuti  euam  in  inutili  contiaclu  appoiiti  eile non  delnfse : quoad- 
nutTo,nec  fane  quicquamnnpedic,  quounnus  eo  quoque  inuicodonatanj 
heres  racum  habendo  concra<5tum  defun&i  nominegeftum  pofleflioneni 
adprehendac,h  non  canquam  vel  iibi  ccfsam  vcl  defundto  acqui/itam  i  fal* 
tem  canquam  vacantem,  &  qua?  iit  nullius :  id  eit  non  ex  vi  claufuli con- 
fticuci,fedper  occupacionem  &  adpreheniionem ,  cuiamiflio  poiTefuoni> 
expaiceconftituenciscaufaindediifec.  Sedcamennon  facitea  resvtrati- 
habitio  utnecefsaria,neque  vc  necefle  iit  dicerc  contratftum  valere  m  qu° 
appo/ita  Cit  claufulaconfticuti,ciim  dici  foleac  >quod  &  verumcft,  exactu 
cciam inucili  ammum  declaran  J.vlcim.D.de  reb.eor.qui  fnb  tutei- 1.  licct 
traniieramio.l.Jegatum24  in  fin.  D.deadim.  legat.  Nec  fane  indigeta- 
cljoueexconcraccu,donacanj  heres,cui  competic  a&io  condiclitiaex  lege 
lulhniani.Immoh  veiumamamus  neque  condidhcia  illa  hoccafu  necef- 
favia  eft,ade  ^que  nec  Jocum  habere poteft.  Ad  quid  enim competit  aduei- 
fus  donacorem,nitiadhoc  vc  illeremquamdonauitcogacur  traderevtlu- 
ftinianus  loquitur?   Ac  fulnl  iam  hat -..«  quod  pofljc  ciadere  donacor  qui 
per  claufulamconfticutideliicpofiidere ,  quandoquidcm  traditionihil  a- 
liud  eft.quam  dacio  pofsefiionis  I.3.D.  de  a&ion.empc.  Ergo  nequecondi- 
dticiaeuni  conuenhipofse  faccndum  eft.Ex  ftipulacione  verS  nocarij»eciaii 
valctecmulco  mjniis,  quia ncc  aJiud  pofsct  c6pctere  quam  vt donator a fe 
donacam  rem  tradere  cogerecur.  Quod  non  fatis  videcur  animaduerfuma 
Didaco  cum  fcriplit  hanc  lacihabitionem  pofse  donacarij  heredibus  pro- 
defse  non  vc  fiantdomini  vcl  pof»ef>ores  rei  donatac  fed  vc  actione  vtilcrr» 
/ibiacquiranciine  ceflione.  Quid  enim  vcilicacispotcit  habcreillaa#»o> 
perquam  donacarij  heredes  neque  pofsefiionem  acquirere  iibi  pofsunt 
ab  co  >  qui  per  conftitutum  pofscfsot  e£e  dc&t  >  neaue  domifljun» 
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fincpoiTcflione,  vt&  Didacustpfcfatctur?  Dcbuit  igitur  illc  diccre  non 
COfti  c*tcrts  tmcrprctibus,  non  potTc  hanc  notani  ftipulationcm  ratam  ha- 
bcri  ab  hercdibusdonatarii  ,  ncque  contra  cateros  poiTe  idco  ratam  habcri 
vt  cjc  ca  iibi  acquirant  aftioncm  finc  ccflionc  ,  fcd  poflc  raum  habcri 
tt  excacommodumhocfcntiant,vti  pofleilio  rcidonarx,  quam  propria 
autoritate  tanquam  vacantem  occupaucrint,non  poflit  iis aufrcrri ,  ncquca 
donatorc  ipfo,neque  ab  alio  quolibct,quafi  nullo  iurc  poflidcant,qui  pofli- 
dent  ex  donationc,vtquibusaarcmus  acfcioncm  fi  non  poflidcrcnt ,  iifdcm 
poflidcntibus  multo  magis  dcmus  exccptioncm  &  rctentioncm  contrai- 
pfum  ctiam  donatorcm ,  fircmdonatam  vindicarc  vclit  ,  quod  fummo 

n'ero  iure  tacercpcteft,  quippeaui  retinucrit  amiifa  etiam  potTcflione 
tniumquodcxcontra&u  transrerrc  cirra  traditioncm  ncc  potuit  ncc 
voIuit,Sed  repellcndus  cll  pcrexccptionem  doli  mali,pctcns  id  quod  fi  ha- 
bcrct  ftatim  rcddcrc  &  tradcrc  cogcndus  cifct  vulg  l.doI  >  facit.8.  D.dc  doli 
cxcept.Quid  crgo  ft  ncque  donatarii  hercs  poflidcat?  Non  potcfl  ca  rcs  da- 
rc  ipli  actioncm  nequc  contra  donatorcm  qui  non  poflidct,  ncque  contra 
extrancum  poflidcntem  qui  non  contraxit.  Aliam  cnim  achoncm  contra 
extraneum  habere  non  poflct  quam  vindicationcm ,  eamquc  vcl  dominii 
vd  pignoris.Porro  dominii  vmdicationem  habcre  non  p»teft,  qui  nunqua 
factus  fuit  dominus,at  ne  quidem  poflcflbr.  Vindicationem  vcro  pignoris 
muitdminu$,cum  non  ponamus  fuiiTcobligatam  ci  rem  donatam :  qua?  li 
obligata  proponcrctur,aliud  proculdubio  rcfpondendum  cflct.    Ita  rlt  vt 
dauiula  conitituti  appoiita  in  rauorem  donatarii ,  non  folurn  ci  non  proflt 
propter  iplius  ignorantiam,ncqucip/ius  hcrcdibus,  dclicicnrc  rn  cam  rcm 
donatorisvoluntatc,fcdeconrrarionoceat,  impcdiatqiic  &  condi&itiam 
a&ionem,quamalioquiIuftinianusdaret  contra  donatorcm  fi  idem  ciTct 
pofleiTor,&  actioncm  illam  ex  ftipulattt ,  qt-am  vclunt  intcrprctcs  donata- 
rioacquirifincccflionc,Nectanien  impediat  donationcm,rcique  exdona- 
ttone  retincnda?  facultatcm ,  fi  qua  rationepotcrit  donatarius  ciufve  hercs 
pofleflioncm  rci  donata?  nancifci  alirer  quutn  per  ciuimodi  claufulam  con- 
itituti.Nam  vt  donatio  valcat  fufricttobligatum  ciTc  donatorem  vt  tr  idat  ii 
quando  habcbitquod  tradere  poflit ,  vcl  vt  non  pofli*  pctcrc  quod  alioqui 
poflet.At vtnon  impediaturactio  nccelTc  cft  ahqtiid  peics  donatorem  iu- 
perefle  proptcr  quod  ncccflarrum  vcl  vtilecfTcpoflit  contra  cuminftitur 
a&ionem.Atqui  cum  amiflt  poffclfioncnt  pcrclaufulamconitituti ,  ctfi  ni- 
htlominus  dominium  pcncs  fc  rctinct ,  non  magis  tamcn  co  nominc con- 
ncniri  potcft,vtilIud  transfcrat,quam  fi  nullum  habcrct,  cum  dominium 
transrcrrenonpoflit,  nifj  pcrmcdian  poffcflionem  quamtamcnamplius 
nullam  habet. 

ERROR  SEXTVS. 

De  donatime  caufa  mortis  faft*  alicui  &  hcredtbm  cuu. 
l^5"SS^i  ^  'Ul  c*nn;Uloim  fpccic  q«3e  mortiv  quidcm  caufa  faSa  fit  ali 
mi  ESra \l  cui'^  adic&a  quoquc  hcrcdum  mcntioncjputa  1  'itio&  Iicre- 
IHI  iSrJk  ^us  eius,dilputant  noftri  vtru  mortis  caufa  donatio  ccnrenda 
F«A  fit  inter  viuos.Ltli.n.fi  figuravcrbnru  quibV)ccptadonatio  cfl 
inipiciam',n6  potcft  dubitari  quin  mortis  caufa  donatio  fit  cum  donatorfe 
aiaoniscaufa  donar c  dixcrfoalienu  tainea  vidctur  a  Datura  donationis  cauii 
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mortis  vtprxmortno  donatario  id  eftante  donatorcm  defun&o  tranfmit- 
tatur  illa  in  donatarij  hcredcm,  Idcoquc  nngis  communiter  probatum  eft 
cenfendam  cflc  hancdonationem  intcr  viuos,quodprimusfcnfit  Bald.  ad 
I.2.C. dc  itir.  dt:t.&  poft  cum  Alcx.confii.14.  vol.j. num.12.B0er.decif.553.il. 
12.&  a!ij  quos  rcfert  Didac.in  d.  part.$.rubric.de  tcftam.nu.  2j.  verfic  crit& 
aliuscafus,vbi  addit  horumopinioncm  in  praxi  Jrequcntiflmio  .luthorum 
confcnfu  potiiis  obtincrc  yum  contrariara  qua:  rait  ciufdemBaldi  afei- 
pfo,vt  plcrumquc  foJct,diiTcnticntis  conlil.jQi.voJ.}.  Alciat.  in  l.non  om- 
nis.  io.col.^.D.dc  fcb.credit.&  Decjj  conf^o.col.penult.  quibus  Iocisde- 
fcndunt  ifti  clTc  hanc  donationcm  caufa  mortis,&  vt  ad  fcntcnti*  contrarie, 
obiciftionem  refi>ondeant,fic  donationcm  intcrprctantur,acfi  adicctio  he- 
redum  hunc  fcnlum  habcrct  vt  pracnioricnte  donatorc  competcret  dona- 
tio  non  tantum  donatario,vcrumcciam  heredibus  ipflus.  Qua;  intcrpreta- 
tio  ctfi  longc  tolcrabilior  eft  quam  illa  quar  donationem  vcrbis  exprdus 
caufa  mcrtis  taJtam  dctorquet  ac  transformat  in  donationc  intcr  viuos :  cil 
tamcn  &  ipia  improbabiliscx  cuiapartcnimisreftringit  &  vcrba  donatio- 
nis,&  voluntatem  donatoris,  cum  non  aliter  admittit  harredesdonatarij, 
quam  fi  donator  antc  donatarium  dcceflerit.   Habcnt  cnirn  verba  illa» 
DonoTmo  & heredibus  eitu  ncfcio  quid  amplius  &  fauorabilius  pro  herc- 
dibus  donatarij,vt  poflint  admitti  addonfctionem,ctiamfi  Titiusviuo  do- 
natorc  deftmctus  fitiNcc  quicquam  cauffc  video  cur  is  fcnfus  fugicndus crc- 
datur,Eo  folo  prrtextu  quod  raortis  cau&  donatio  folcatipfo  lure  rcuoea- 
ri  cum  moritur  donatarius  antc  donatorcm.  1.  fi  alicnam.i$. $.  |.L(i  mortis. 
29.infin.I.Senatus.35.§.mortis  caufaD.de  mort.cauf.donat.  Sicut  &  dedo- 
nationibus  intcr  virum  &  vxorcm  fcriptum  eft  in  l.etiamfi.6.1.  a  marito.18. 
C.de  donat.intcr  virum  &  vxorem.Etfi  enim  id  verum  eft,  tunc  tamenob- 
tinet,cum  non  alitcr  didura  fuitin  lege  donationis.Eft  namque  illudctiam 
\erum ,  polTe  raortis  caufadonationemficficri  vt  nort  reuocctur  ctiamn 
donatarium  przmori  contingat  duratnodo  aliquis  cafus  nli  us  fuperfit ,  quo 
reuocari  poIlit,puta  vel  cx  donatoris  pcenitentia  vcl  cx  ipfius  conualcfccrh 
tiaiqucmadmodura  cx  diuerfo  poteft  fic  donari  cauia  inortis  vt  nequc  cx 
pccnitentia  neque  ex  conualefcentia  reuocctur  donatio,  dummodo  fitrcuo- 
cabilis  alio  illo  cafu  quo  donatariusantc  donatorem  dccedat.  Noncnim  de 
ciTcntia  eft  donationis  caufa  mortis  vt  cetto  aliquo  modo  fit  rcuocabilis, 
fcd  tantum  vt  non  fit  nullo  cafu  reuocabilis ,  vt  cortftat  cx  lcgibus  fupradi- 
ais.iuna.Lvbi  donatur. 27.cod.tit.  Dc  mort.cauf.donat.  Atqui  fic  Jacta  do- 
nationc  Donomortis  cattfa  Tttio  $)  heredtbiu  em.  ctfi  donationem  fic  intcr- 
prctere  vtpramiortuoquoque  Titio  ad  cius  tamen  hcredcs  donatio jperti- 
ncredcbeat,non  idcircotitirreuocabilisdonatio  vtproindc  nccclTe  fit  di- 
ccre  transformatam  cam  in  donationem  intcr  viuos ,  Curn  fupcrfint  multi 
cafus t|uib.is  &  rcuocabilis  maneat&  reuocetur  ,  fiue  quod  ipfos  quequc 
Titij  heredes  contiogatante  donatorcm  dccedcrc ,  fiue  quod  vclit  donator 
voluntatem  mutare,  aut  quod  apcriculo  illo  mortis  fuerit  libcratus  quod 
caufam  dederat  donationirQuorum  omniura  tamcn  dici  nihil  poflet  i\  do- 
natio  hax  intcr  viuos  fa&a  cenierctur.  Ex  quo  apparct  quam  abfurda  fit  ca 
priorfententia  quam  pragmatici  noftri  vt  veriflimam  obid  quod  pcflima 
&  falfiflima  cft  lcquuntur.  Quid  enim  abfurdius,quam  quod  quis  donauit 
icuocabihtcr,habcre  pro  irreuocabtfitcr  donato,  &  rcuocandx  donationis 
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libertatem  omncm  eripere  donatori  qui  eam  fibi  apcrtiflime  faluam  &  cx- 
ccptam  efle  voluitcum  fc  mort is  caufa  donare  dixit  ?  Etfi  cnim  ficdonatio- 
nemintclligcsquomodo  intelligi  volumus  vt  prarmortuo  quoque  Titio 
confiftatin  pcrfona  heredum  Titij  quibus  non  minus  quam  ipfi  Titio  do- 
natum  fuit,dicet  tamcn  donator  maJIc  fchanc  interprctationcm  cjuae  non 
£Kiatc|uincartcriscafibusdonatiofitrcuocabiIis,  quam  fi  hocprrtcxtufa- 
ciaidonationem  omni  cafu  irrcuocabilem.Ipfius  namquc  intereft,fi  fit  illa 
irreuocabilts  aliquo  cafu  ,  vt  tamen  caetcris  cafibus  rcuocabilis  maneat,in 
coque  retineat  naturam  donationiscaufa  mortis ,  cuius  &  nomcn  habet. 
Nec  poteft  nobis  obiici,  fccundum  hanc  noftram  interpretationcm  fieri  vt 
contun&io  prodifiun&ioneaccipiatur,  quafi  nihilreferatan  ita  vt  iam  di- 
ximus  conccpta  donatio  fit  an  vero  hoc  modo  ,  Dono  mortit  com/m  Titio  ata 
btrtdtlrm «w.qtto  cafu  minorcm  fane  dubitationcm  rcshaberct  quin  here- 
desTitij  vidercntur  in  hac  donationc  fubftituti  Titio  in  cafum  vulgarcm, 
cjuippc  qui  pcr  diftunctionem  aptidimc  cxprimatur ,  non  per  coniunctio- 
nem ,  cum  diftunctio  ponitttr  intcr  eosintcr  quos  ordo  aliquis  neceflario 
fcruandus  cft,vt  in  hac  ipecic,quia  numquam  ficri  poteft  vt  quis  cum  herc- 
dtbus  fuis  concurrat,  fiquidem  tmplicat  contradictionem  ,  vt  quis  fit  viuus 
qualcmcflenecefleeftvt  poflitconcurrerc,&prartcrea  vt  idem  illc  codem 
temporehabcatheredcm.  Indcque  nimirum  oltenditur  duos  cradus  eflc  1. 
cum  in  teftamcnto.  37.  D.  dc  hercd.  inft.  duo  autem  gradus  ficrj  non  pof- 
funt  pcr  fyllabam  &  cuius  cft  coniungerc  non  feparare.I.fi  ita  quis.76.cod. 
ti&Nam  rcfpondeo  non  efle  nouum  vtconiundapro  difiun&is  accipiatur, 
aut  cotra,quoties  alioquin  abfurdi  quidpiam  fequcretur.I. iTpc.54.de  verb? 
fjgniric.Dc  quo fcripfimus  lib.18.C0nicd.cap.ad I.Lucius.86.eod.  tit.dc  he 
ved.inft.Hic  autcm  li  coniundtio  pro  difiunctionenon  fumeretur ,  abfur- 
<lum  illud  fequerctur  vtTitius  aliquo  cafu  vcl.  tcmpore  fimul  cum  fuis  he- 
redibus  admittcrctur.  Nam  fi  dicas  quod  vcrum  eft  pofle  lyllabam  &  reti- 
nerc  vim  &  potcftatem  coniun&ionis  ad  pcrfonas  quidem  coniungcndas, 
fed  ita  tamen  vttempora  remancant  diftincta,tatcbor  id  quidcm,  federit 
hoc  in  tflfcctu  iliud  ipfum  quod  volo,  vidcri  donationem  collatam  in  hcre- 
dcs  Titii  vt  poft  Tttium  admittantur,  tanquam  difiun&im  vocati,  &  fub  ca 
velutt  condtcioncfi  Titius  ipfc  prius  morcrctiuyquam  admicterctur.  Nam 
co  cafu  quo  Titius  iam  fuiflct  admiffus,  quidni  fucccderent  in  re  donata  fi- 
cut  &  in  c*tcris  bonis  donatarii,cum  rem  donatam  in  ipfius  hcreditate1  re- 
perirent?aut  quid  cgercnt  donationc?ni  fi  fortafle  vt  vidcrentur  per  fideico* 
miflurn  fiibftituti  ei  cuius  hcredcs  eflcnt  ad  hocvtinuito  ipfo  confequc- 
rentur  hanc  rem  donatam.cuiustamcnconfequendap  ius  nuflum  habercnt 
nifitanquam  heredcs?At  hoc  ccrtc  eflct  ridiculum,  implkaretquecontradi- 
dionem.  Supercft  ieitur  vt  &  poft  Titii  mortem  admittantur ,  &  in  currf 
cafum  quo  Tttiusipfe  nunquam  admiflus  fit,  ne  fialiterinterprctemurfu- 
pcruacua  hcredum  adie&io  relinquatur.Itaautcmfa&a  tnterprctationc  ap- 
parct,donationem  eo  quo  diximus  modo  fa3am  nihil  aliud  efle  quam  do- 
nationem  caufa  mortisia&am  Titio  cum  vulgiri  fubftitutione  in  fcuorem 
hcredum  eius.Nequc cnim  quifquam  dubitat  quin  poffit vulgaris  fubftitu- 
tio  ficri  m  donattonibuscaufa  mortispcrindeatque  in  hcreditatibus ,  Sc  in 
lefatisacndeicommiflis.lvthcrcdibus.jo.DeIcgat.2.  Quod  cum  ftttai» 
wiJgar  e  vt  nthU  fit  vu%artus,miror  in  tanta  opinionum  diucrfiute  oejpitf 
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cx  interprecibus  noftris  vulgaribus,m  mentc  venifle  vt dicerct  id  quod  o* 
portuic.Exemplo  pcrfeicim  eorum,qiue  ndem  noftri  tra&acad  J.Gailus  29. 
S.quidam  re&e  De  libet.&  poft.de  inftitucione&  fubfticutione  fa&a  Ttttf 
\fr  A£*rvrw*MUC  heredum  rwj»Volunc  enim  liberos  Titu  non  mteiiigi  vo- 
catos  nifi  ordine  fuccefliuo  &  in  cafum  vulgarcm ,  Quamquam  cu aliquot 
diilin&ionibus  qux  quales  &  an  vcra;  lint  alio  loco  difputandum  erit.  Sed 
&  conftat  vfumfrucuuri  ipfum  cui  natuiale  eft  vcfiu&uarn  morceHniatur 
repeticum  umen  intelligi,quoties  legatur  Titio  &  heredibuseius  i.repctit 
5  D.Quib.mod.vfusfr.amicc  Quidni  etgo limilicer  diccre  liceat  repccicam 
cife  duplicemque  videri  faciam  morcis  caufa  donacionem  qua?  fa&a  iit  Ti- 
tio  &  cius  heredibus.;>  Vnam  quar  collaca  lic  in  perfonam  Titii ,  aliam  quae 
ui  hcredcs  ipiius  u  Ticium  ancc  donacorcm  mori  contingeret. 

ERROR  SEPTIMVS. 

« 

De  donAtione  fiefatta  vt  poficertumtempus  velpoflmortemdonA- 
tary  res  donata  reftttuatur  altert  tum  abfenti pro 
quo  nemo fuerttfttpulatus. 


L^g2  O  n  ell  (jui  dubitet  polTe  fic  fieri  donacionem  vt  poft 


cx  ea  donatai ius  obligecur  i.in  traditionibus  48.D.de  pa&.l. vJt.Cde  pacl:. 
int.empc. &  vcndic.l.donacio  25-C.de  donac  &  apercuis  in  l.i.i.  &  3.C.  de 
donat.qua?fubmodo.NequerurfusquifquamduDitat  quod  omnino  con- 
fcqucns  eft,fi  donatarius  non  parcatlegt  donacionisquam  agnouit >  tencri 
cumdonatoriadionccondiditiaperquimliccatdonatori  rcm  ilia  quam 
pcr  donationcm  alicnauerat  condiccrc  &  auocarc.l.  fecunda  &  tcrtia.  I.  di- 
dam.S.Cdc  condicc.  ex leg.  Nam  vt fuo  loco  difputauunus  cx  donatione 
quidem  quatenus  donatio  eft  nuila  competerc  ac~tio  potclft  nequc  donatort 
contra  donatarium,ncquc  donatario  contradonatorcm,quia  neque  obliga- 
tio  vlla  ncquecontra&uscfttAtcum  fa<fta  eft  certalegc,  quia  tuc  negotium 
&  obligationcm  continet,ac~tionem  quoquc  parit  etiam  dp.natori  aducrfus 
donatarium,  nec  tantum  condictioncm  de  qua  in  fupradi&is  Jcgibus ,  Ccd 
ctiam  prifcriptis  vcrbis.l.rebus.6\&  I.vlt.Cdc  rcr.pcrmut.J.legcm.o.l.cum 
rcs.ii.C.dcdonat.I.hereditatcm.28.D  cod.  Dcillo  quoquc  dubitarinon 
poteft,qiuncicuidoaatorvoluitremdonatam  reititui,  quamuis  tum  ab- 
icnti  &  ignoranti  compctatactio  aducrfus  donatarium ,  non  quidcm  dirc- 
Cta  fcd  vtilis.Id  cnim  apcrte  fcriptum  cft  in  d.l^.C.de  donacquf  fub  mod. 
Scd  quxnam  a6tio  iila  fit  &  an  cx  iuris  rationccompctat  iiuc  notarius ,  fiuc 
donator  ipfefiucaliuscxtraneusquilibet  pro  abfente  ftipulatus  nropona- 
tur,  fiue  nemo,&  an  donatori  liccatpa?nitcrc,fiucconfenricntc,  liuc  etiam 
relu&ante  primo  donatario,&  fiuc  ante  fiuc  poft  factam  a  donatario  refti- 
tutioncm ,  fiuc  dcniquc  aliqua  ftipulatio  fiue  nulla  pro  abfentc  intcrpofita 
fichxc  vcro  funt  dc  quibus  omnibus  magna  contcntionc  iuris  noftri  intcr- 
pretcs  &  vctcrcs  &  recentiores  altercantur.Sunt  cnim  qui  putcnt  actionem 
illam  non  tantum  pcrfonalcm  actionem  efle,  fcd  ctiam  vindtcationem  vti- 
Icm,quod  ex  veteribusexpreflim  fenfitSpccuI.in  tit.de  cmphyc  quarftione 
fcptuagcfim"a,&c:vrcccntioribusDcciusconX  240.  numero  o&ano.  &in 
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l.traditionibus  num.i-f.C.depa&.Rip.lib.*.  refponf.cap.i.  Aiii  negant  pof- 
fcrealemcompetere  quod  mordicus  cotia  fupradi&os  defcndicDidac.hb. 
i.var.refoiut.cap.i^.nuuM.Sunt  qui  dicanteam  a&ionem  competere  iure 
fingulan  fauoic  donationis  qua?  cum  fit  liberalitas  ,  dignior  videtur  cui 
hac  partc  faucatur.    Alii  voiunt  heri  hoc  ex  rationc  luris  communis, 
Ratione  illa  gcncrali  quod  ex  contra&ibus  qui  rc  contrahuntur  (in  quo 
numcro  pouunt  donationem  quoties  incipit  a  traditior.e)  alrcri  pet  al- 
terum  obligatioacquiratur,cx  lcg.eaqua.  ciuiliter.  quinquageiima  tertia 
D-de  acquiren.rcrum  dominio  quam  vtramque  fentcntiam  rerert  &  pro- 
bat  Didac.di6t.cap  i4  Uum.z.Suntqui  requirantnotarii  vcl  donatoris  ih- 
pulationemproablente  non  ad  hoc  vt  actio  vtilis  ei  acquiratur ,  fed  vc 
acquiratur  irreuocabiliter,nc  ad  inducendam  acquiiitiopem  illam  irreuo- 
cabiiem  alioqui  ncceflaria  lit  ratihabitio  aut  acceptatio  per  abfentem 
facienda,quodidemDidacusfupradjdoloco  concludere  videtur  nurn.1i. 
&decimotcrtioverlic.fecundo  ioco.Alii  ncquc  ftipulationem  vllam  ne- 
qucrauhabitioncm  autacccptationemvllamcxigunt,quafi  ex  foio  pa£o 
indonationc  appofito  iusabfenti  acquiratur  non  tantum  vtiliter  fedctiam 
kreuocabilitcr.quodfcniiflcvidenturilliqui  defcndunt  non  pofle  dona- 
torcm  pcenitere  contra  Bartolum  in  leg.  qui  Romx  111.$.  Flauius  D. 
de  verb.obligat  quos  refert  Didacus  vbi  fupra  numero.7.verficul.  tertib  ad 
idem  facit  in  fin.    Aiii  denique  volunt iiccrc donatori  pccnitere  fi  tiona- 
larius  prioi  conicntiat  nonctiam  illo  inuito,vtquod  vnanimi  eorum  con- 
fenfu  ractumeft  contrarioconfenfu  difsoluatur.Alii  cum  Bart.  in  d.$.  Fla- 
uius,magis  probant  vt  indiftin&epcenitentia  hic  locuhabeat  vt  in  cxteris 
contracl ibus  innominatis,qua.  pr_ecipua  Bartoli  ratio  eft  cx  I.5.  §. i.l.  ii  pc- 
cuniam  5»in  principioD.de  condict.cauf.dat.l.Arifto  18.D.  de  donat.  quod 
Didacus  ex  comuni  aliorum  fentcntia  impngnat  vbi  fupra  num.9.  Alii 
dcniq;  diftinguunt  an  acccptatio  vel  ratihabitio  aliqua  fubfecuta  fit  vel  an 
ftipulatiointcrueneritliucanotariointerpofitafiuca  donatore  ipfo  non 
etiam  Ci  ab  cxtranco  (hanc  cnim  fatentur  omnescum  fit  inutilis  nullum 
omnino  efTe&um  habercpoflc J)idacus  ibid.numero  14.  veriicul.  tertio  cft 
coniiderandum )  nemque  antcmpuspraeterierit  intraquodlex  donationi 
ditta  impIendebuif.Vthis  omnibus  caiibus  inteiligatur  lus  irreuocabili- 
tcr  quarlitum  abftnti  non  ctiamfinihil  horum  concurrac    Alii  denique 
fatentur  quidcm  intcrucnientc  acceptatione  vcl  ratihabitionc  vd  ftipu- 
lationc  irrcuocabilem  elle  acquilitionem  in  fauorem  tcrtii  abfentis 
fednoniimilrterex  fololapfutemporisquoufqucresilli  tcrtio  tradita  fit 
vtcontra  Alexandr.  Socin.  Dccium,lafonero  &  alios  concludit  Didacus 
di£knum.i$.  vcriicukpruicipaiitcr  &  vcriic.quamobrcfubiicicnsnum.14. 
exccptionem  vnam,Niii  taiis  cafus  iit  in  quo  poflit  transferri  dorninm  fine 
traditionc  vtputa  ii  eccleiia  illa  iit  cuirena  donatam  refticucre  donatarhts 
dcbucrit,poftquamplacuit  Iuftiniano  in  l.vJc.C.  dc  faaof.  ecclef.  tranfire 
dominiuro  in  eccieiiam  ipfo  iureabfquecraditionc.Nonppfiim  cgo  foce- 
rer«uin  mirer  tot  interpretu  &  contcntiones  &  diftin&iones  cjux  vereoc 


ne  ex  magna  iuris  non  valdc  obfcu*  ignoratione  proficiicantu*.  Sr 
enimiurisrationeminfpiciamus&  ca  t)uar  in  pcxccdcncibus  difputaui- 
mus  ncquc  donatorisncque  notarii  roagis  quatn  excrancicuiiulibet  ftipol* 

a^ceptatioiuicrauhabmo  neccifciu  vci  vt% 
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effe  potelUd  faciendum  vt  ex  lege  donationis  abfenci  ius  quarlitu  adcoqj 
irieuocabiliceriuiue  videatiir.Ncceffe  igitur  eft  vt  cicra  vllam  iiue rac.ha- 
bitioncm  liuc  acceptationc  tiuc  ftipulationcm  6c  fola  poce  tacc  lcgis  ac  co- 
ftidt.onisde  qua  in  d.l.j.C.de  don.  qur  fub  mod.  adio  illa  abfenu  dona- 
taiio  irreuocabil.ter  acqu.ratur  vel  vt  nuquara  nulbque  cafu  iit  irrcuoca- 
bilis  Nam  poit  tradkionem  fadam-non  iam  adtioeft  ied  .pfarcsacquiiita 
&ii  verum  ctl  quod  fatcntur  omnes  nonfoliimante  cradicionemiTIam  led 
£  ante  accepcauonem  acquiri  accionem  abfcn^  Sc  ignoranti  ndcm  eciam 
faccancur  ncccnc  eft  tollicam  non  p  >fc  foia  voiuntate  donatoriscuin  a- 
Aioncs  fcmcl  competence,  nonnili  certis  modis  toiiantur  interquos  nun- 
cuiam  cft  fola  bominw  voiuntas.Scd  verius  eft  condicioncm  tacitam  inelTe 
vidcri  (i  meadc  voluntate donacorperfeueiaueric  l.i.C.limancip.icatucr, 
alie  lure  fcilicet  vecerc  infpeao.nam  lure  nouo  al.ud  etle  defendo  poft  I. 
fiauis  «.$.pen.C.dc  donation.ln  coquc  diuencio  non  tantum  a  Bartolo  uui 
concra  indut.ndc fcr.ptic faluam eflc  donacori  pamtentix  facultatem  ied 
et lam  a  ceteris  qui  vt  posnitentiam  cxcludant  rcqu.runc  accepcac.onem  vel 
ratibabltioncnTvel  ftipulationem  .ndiftmdc  non  feparates  ius  vctus  a  no- 
uo  Moueor  cx  eoquod  .am  probauiin  fupenoribus  ft.pulationem  qu*  in 
hac  fpccic  adhibita  lit  (iue  a  donatore  iiue  a  notario  nullius  ctlc  momenti 
fiiurimtionemin^^ 

indutit  vbiquc  ferc  tcrcarum  vt  etiam  (ine  mandato  alij  cuilibct  ftipulan 
potTint  notarij  cique  a£t.onem  vtilcm  acqu.rere  Unc  ccmone.Quem  igicur 
cfteAum  habere  potcft.  Acccpcacio  verb  &  ratihabitio  iicccfcqui  poffit 
curtamennecctrariavidendebeat  ineocuiiex  profpicit  vt  etiam  igno- 
rans  ex  pado donacoris  vtilem  & cfficacem  habeac actionem?  Dico  lege.n 
ci  profpicere  non  mris  rationem ,  quia  non  ex  luris  tatione  fed  ex  Impera- 
torum  conftimtionibus  primum  Ht  vt  h*c  vtilis  aftio  abfend  detur  vt  fu - 
ptumeft  in  d.l.j.Demde  ex  noua lege  Inftiniani  in  d  l.  (.  qu.s  argencum.tf . 
I pcnult.vb.  illeconftitu.t  vt  donatio.nterviuoshod.epcrhc.atur  nonio- 
lum Per  trad.t.onem  ai:t  ft.puiationem  fed  et.am  pcr  quamcunque tcftih- 
cationem  voluntatis  vt donator cogatur  tradcre quidqu.d  d.xcr.t ie  dona- 
re,quamu.sabfenti.Aa.onem  porro  .llam  quamhabct  fecundus  donata- 
rius  ab  Imperatoi ibus  non  a  donatore  licet  habeat  ob  voluntatem  donato- 
risxurpermittatur  donatori  vt  auferatci  tiue  ignoranci  iiueinuico?arg.  I. 
uacroeacor  n.§  i.D.dc  adopuDices  fortafle,  luit.n.ani conltitutionem  U- 
lamfauere  tantum  donatario  non  etiam  ei  cui  donatar.us  polt  certum 
tempuseamrcmdonatamreii.tuercdcbuit  cxvoluntatedonatoris.  Ve- 

ulm  refpondeohuncquoquedonatarium  eife ,  fed  fecundum  vt  probant 
vcrba  tUSi  U  xnaucm  liberaluutu  compendmm  confercbatwr.  luntU  vltim. 
cumibi  noc.Cde Icgat.l.vt  hcredibus  50.  D.  de  legac.a.  &  confequencer 
adeumquoquc  extendi  fouorem  lull.niancacconft.tuc.onis  oporccte.  Dc 
quonondubitttrent  fortaffis  i&tetpretCS  ti  eius  legis  poceltacem  quam 
uosin  ptacccdentibusexphcauimus  bcne  percep.iTcnt  qus  illa  eft  vt  poi- 
iithodicdonatio  inabfcntem  &  ignorantem  non  miiiOj  vtihter  conrer- 
riquam.nprarfentemacc.pientem  autft.pulautem.  Qui  interprctum  nc- 
arorum  omnium  crror  eft  qua-ftioftem  hanc  tic  tradant.um  qua  .  ex  lure 
vetere  fcmpcr  illud  fupertit  vt  abfent.  donatio  hen  non  poffit  ex  LablentJ. 
io.D.dcdonacvcrauocinacur  Didacus d. num.  jj. verf.quantum  vcr6, & 
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paulo  ante  num.i4.Nam  C\  poft  eam  Iuftiniani  conft iturjonem  poiTet  cogi 
donatot  ti  rem  a  fe  aln  doratam  haberet  vteamfecundodoiiatario  trade- 
retquantominus  ei  permittcndum  eft  vtlibcralitate  fuam  reuocet  quam 
c  contrario  implere  ceneatutfEft  autem  ea  luftiniani  conftitutio  lorge  ra- 
uocabilior  &commodior  fccundo  donatario,quam  priorilia  cuiusfit  mcn- 
tio  in d.I.j. C.dc  donat.qua?  fub.mod.  Ula enim  fauct  fecundo  donatario 
contta  primum  duntaxat  qui  donationemacccpit  ea  lege  vt  poft  certu  tem 
pus  alii  eam  reftitueret  at  non  contra  ipfum  donatore  cuius  iolius  volutate 
nititur.Aeluftinianiconftitutioeidemfecudodonatatiofauet  etiamcon- 
tra  donatatiideoquemiru  n6cftiipi*poteftatis  habcatad  impediedare- 
uocatione  qua  prior  iilaprioiu  Imperatotu  quoiu  teporibus  ita  ius  crat  vt 
■on  pofiet  iccundo  donatario  prodeile  quod  in  eu  libetalitatc"  cxercere  do- 
nator  voluiflct  ii  neq*,  per  ftipuiationd  ncq;per  traditione"  perfe&a  donatio 
ftiiiTet  quauis  vtiii  donationi  in  ptimu  donatanu  coiJat^vtiliterca  lexdi- 
cta  ciTct  quia  donator  tradedo  tibi  tt  donataca  iege  vt  poft  ccrtu  tep'  eam 
mihi  reftituas  nofibi  legc  dicit  fcd  tibi  ob  idquepotcft  mutarc  volutat6  ii 
n6  te  falt£  me  inuito  l.^.l.quxfitu  8.D.defera.export.iun£U.Lucius  in  fin. 
D.dc  fideic6.libcrt.At  n6  tueo  inuito,idcoquc  Imperatores  a&ione  vtiicm 
dat  fecudo  donatario  no  cotra  donatorf  quomodo  dat  Iuftinianus  fcd  con- 
tra  primu  donatarnj,nec  proinde  id  agut  vt  impcdiat  n  epoflit  donator  rc- 
uocaredonationemquamcontulitinfecundum  donatarium  quippe  qua? 
ct\m  perfecra  non  fit  rcuocari  facile  potcft  pro  arbitrio  donatoris. 
Nec  co  miyusqucd  fecudusdonatarius  liberalitate  in  fe  collata  agnoucriL 
£a  namqueacceptatio  &  tatihabitio  ctim  neque  ftipulatio  neque  traditio 
fit  non  pcrficere  poteft  donationcm  quae  vt  imperfc&a  ita  rcuocabilis  cft. 
Nec  ei  conftitutioni  alia  ccrte  ratio  caufam  dedit  quam  fauor  donatioms 
qui  tantus  cft  vt  donatoris  libcralitatem  adiuuari  opotteat  contra  donau- 
riumnonfaudari.NamquodDidac.diiputat  ex  contra&ibus  qui  re  con- 
trahutur  altcri  pct  aitcru  adtionc  acquin>prorfus  abfurdu  &  commct  itium 
eft,ncque  probatur  ex  d.l.ea  qusr  ciuilitct. Dc  acquir.rerum  domimo.  vbi 
hoc  tanttim  diciturdifferentiamillam  cffe  inter  ea  quse  ciuilitcr  &  qu* 
naturahter  acquiruntur,id  eft  vt  cxplicandum  arbitror  mter  ca  qux  in  iure 
&  ea  quae  in  raclo  conliftunt  quod  quae  iuris  funt  &  ciuiliter  acauiruntur» 
ea  per  iilos  tantum  qui  in  pptcftate  noftra  funt  acquirimus  vt  ftipulatio- 
nem:  quae  veto  fadtt  funt  &  naturaiiter  acquiruntur  vt  pofleflio  ca  pct 
quamcumque  ctiam  I  iberam  nec  iuri  noftro  iubie&a  perfona  acquirimus. 
Qujdautem  communehab6tconttac^usquitecontrahunturcum  iis  quae 
naturaliter&ciuiliter  acquiruntur?An  forte  ideo  minus  acquiruntur  iure 
ciuilieaqua?  acquiruntur  ex  contra&u  'mutui  vei  pcrmutationis  &  aliis 
ijmilibusquirecontrahuntur?Autquidattinet  tradaie  hic  decontra&u 
qui  repernciatur  autouod  faciunt  interpretespoft  Bartolum,de  contra&u 
innominato,ii  donatio  contractus  nullomodo  eft  neque  nominatus  neque 
innominatus  ,vt  a  uobis  ioco  fuo  probatum  fuit/  Nec  quod  donatio  fac-ra  • 
fub  certo  modo  poteft  dici  eontra&us  innominatus  ad  rem  facit ,  quia  vt 
ibidem  docuimus  illo  ctiam  cafu  quo  donatio  contradus  innominatuscft> 
fpecialis  ratio  impedit  ne  poflit  locus  eile  pcenitctiar  pro  donatorcquandiu 
ineo  eft  donatarius vt  modii  implere  queat ,  nc  quod  donator  liberaliter 
dedit  maligne  reuocet  vt  ait  l.ad  rcs  donatas  57.D.dc  aedilit.edidt.Debucrat 
fcribere  Didacan  cotrac^ib'  quire  perfkiuntur  valcre  pa&ione  qualibgt 
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tradendo  appotitam  d.l.in  tradicionib.f8.D.dcpa^.l.venditori5.D.com* 
mun.prxd.I.ei  fundo  ip.D.de  feruicSed  ea  ratio  probatet  tanctim,exeiuf. 
rnodi  pactionc  dauda  aottonem  donacon  qui  pactus  fuiifet  non  eciam  cer- 
tio  illi  abfenci  cuius  gracia  pa&um  adte&um  eflecquoci  ad  rem  noitram  no 
petcinerec  Noncnimdeactioncdonacori  compctcnte  diipucamus  fcd  de 
iila,quam  Imperacores  abfenct  expacto  donacoris  dan  volueruncqua  pro« 
cuidubionemo  vnquam~ex  prudencibus  dedilfct.  Vndc  eitquodinl.cihn 
maricus  29  $.vlcD  dcpa&.docahb.  quo  pociflimu  locoabuti  folenc  noilri 
vt  probenc  ex  pacto  vnius  acquin  a&ioncm  irrcuocabiliter  aItcri,proponit 
Scauoia  non  modopactum  adhibicum  fuiffe  ex  parte  muliciisin  fauorem 
f racris  cui  confuicum  volebac  cum  docem  manco  darecfed  cciam  adhibiu 
ftipulacionem  ex  partc  ftatrisnc  poflct  dubicari  quin  dcbcrct  llle  a&ionem 
liaberc  qua  alioqui  habere  non  poCuiiTeCiVC  &  in  l.i.C.de  iur.docQuajiqua 
nec  ob  id  in  ca  ipccie  11  rcuocabile  eit  ius  fracris,quonia  no  nili  morciscau 
fa  itipulacio  llla  lnceipoiicaproponebacur  vc&  in  d.  1.2  &  in  l.Seiair.infin. 
D.de  doc.rcleg.in  eoqjerrarut  veceres  gloiTatores&  poft  eos  Didacus  cxuU 
mates  m  fpccie  d.l.ct\m  maricus§.vlc.quxiitu  h'rcUOcabilitcrfuiue  ius  rra- 
Crij  qua/i  nopocueric  foror  iiue  legando  iiue  manumitcfcdo  feruos  donacos 
nocerc  fracn,  Cum  camenScaruolaeoloco  defeCtum  voluncacis  attendac 
magis  quampoteftacis  vc  lacius fcrip/i  in  Error.2.Decad.45.  Nccpioinde 
auc  cx  ea  lege  auc  ex  alia  vlla  probare  poiTis,  ex  conueutione  donacoris  iiue 
pactum  fueric  iiue  ftipulacio ,  aliquam  a&ionem  irreuocabilicer  acquiri  ei 
in  cuius  graciam  facla  cft  conuentio,vc  neque  rurfum  ii  nocarius  ftipuiacus 
proponacui.Imperacores  camennullaeciam  mcerucnicncc  ftfpulacione  fe- 
cundo  donacario  profpicere  voluerunr,  vc  iuxta  donacoris  volijncatem  ha-_ 
betet  vcilem  a&ionem.Sed  quam  a&ionem  vtrum  eondi&ionem  an  vwdi- 
caponem  habeat,difficilius  eft  diccre^piopter  multasmagnafquerattones 
noihoriimqueinterprecumaucoritaces  qua?  hic  inuicem  conftigunc.  Nos. 
hincprinnlm  incipiamus,carcera  omnia  de  quibus  craftare  iniUuimuspc* 
fteaotdincpera&uri. 

ERROR  OCTAVVS. 
Ve  vtili  afttonc  ei  competente,cm  donatartw  rem  donatam  pcficertum 

reflituere  ex  donationu  lege  debutt. 
V^stio eft  An  vcilisillaa&ioquain Imperacores  dantei  cui 
cx  lege donationi  didfca  debuicres  donaca  reiticuia  donatano 
poft  ccrtum  tcmpus,de  qua  in  l.quoties  3.C.  de  donat.  quar  fub 
*  modo.perfonalis  iic  an  1  ealis.  Nam  vc  fuperiorc  cap.prarfati  fu- 
mus,volunt  quida  efle  reale,  alii  verb  non  niliperfonalc.  Qnam  pofterior6 
/entenciam  plurib.rationibus  firmatDidacus  Couarr.lib.i.variar.i  efol.ca. 
I4.nu.3.tanquam  &  vcriore"  &receptiorem.lVimacft,cjuod  iine  traditionc 
dominium  cx  a&u  inter  viuos  non  transrcratur.l.tiadiyonib.2o.Cdcpacl. 
Secunda  quod  verba  conftitutionis  conuenicntius  vidcantur  aptan  poiie  a- 
ftjoni  perfonali,  quam  reali  cuiusmentionem  fpeciale'  vcriiimilc  ett  fadu 
ios  Imperatores  ii  dcea  feniinent,  vt  fa&um  eft  111  fpcciel.  i.eod.  cic.Tcr- 
tia.qubd  ex  rcfolutione  conci-aclus  verbis  obliquis  concepca,  quomodo  in 
d.l.?. concipitur,numquam  cranfeac  dominium  ilne  tradiciontf ,  fccundum 
glofs^communitcr  rcceptam  in  l.i.D.de  donac.  Quarta,tj»  ctiam/i  in  con- 
uaftu  donacionisrefolutiociuspac^a  forctvcrbis  diiedisvc  Didacuslo- 
.    -  'm    quitur  i 
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•jnitor.uori  tamen  tranfirec  dominium  abfq;  t.ad.tione  cQm  id  fpeciate  ,;c 
inpaa.sleg.scorailTor,i,&addi<ft,onisindiem.ExBart  ind  1  i  Jn  j  V 

^^TH  ,  ?U°re  eCC'di* ' CU,US  n,mirum  «nguiaie  Pr?u  " 

gnim  illud eft  v  in  eam  dom.mum  tramferatnr  abfque  trad.t.one  ex  1  Ir 

emm  aliud piobant  mh.quod  tacileconcelTurus /it quilibet ,  d.refl^ 3 

fTcundorr„r "  ,urir ,one  c5pet,tf°l1  domm°> 

fecundo  donatario.qu.  dominus  nuquam  faftus  eft  neque  heri  potuit  nu! 
U  interuemenre  «rad.tione.  At  nos  non  de  dircAa  aflle  fed 
de vt,l.:quampromde  non  ex  mris ratione  compete.e  afHrmamus^fed 
Impe,at.conftm,t.one.Contra  vero  quj  defendunt  eam  conftit«Tonem  Tc 
vtil,  in  rem  aft.one  accp,  oportere.quod  primus  Speculator  fcn  °« Tnl 

tradit.onibus  ao.n.i+.C.depadt.et(i  meo  iudicio  bene  fentiunt  Alfi  « 
rat.one mouentur.Aiunt enfm eandem act.onc ab  mpe  ra  Z  £ d .  , .£ 
n  fecundo  donatano  contra  primum  qu*  datur  ,pii  dSffi' 
tor.  ipA .competit  vnhsactioin rem donatam  li <Lation.°p  ac.TnnX 

t.hs  m  rem  aa,ocopet,t.Hu,us  fyllog.fini  vtraq;  propofitio  faKa  eft  Crl 
quenter  quod  ,nf ertur  fi bona illatioeft.verfl ef?e  no.fpoteft  I!  udtfnum 

tur  donaton.Ahoqum  d.cendu  effet.dandam  efTe  fecundo  donatal^och 

pnma  parte  d.d* l.quot.es.quod  tame eu.denter falfum  & abfflm  eft 
Cond.<ft.o  en.m  licut  nuquam  datur  contra  domin.i j  aD,""lum  elt- 
«ra  furem.na  neq;  ill,  qu/dom.nus  nuquam  t™  fid  e?S"°  " "*! 
abquando habuit amillt  .&  quod ex  aliqua  caufa  ei  reftm £  ^ 
biti  .j.D.de  cond.ft  indeb.l.  nterdfl  i9  &  paffeod  «3""  ?tJ-!nd*- 
eft,quod  in  hoc  fyllogifmo  aflum.tu, dona^tori  clt S  ^ 
rem  ob  non  impletam  a  donatario  lcec  donat  ioXuL I  aft,one,m  10 
donat.q.,xfubmod.qUIin  hac  fentefia  S £££ K?f  ~  U 

In.m faau'oPahPT  ^  *"         f"*»*  «^^SSSf^ 

de  condxft  appof.ex  qUO  loco  probari  vul/o  ca?-ver"<ri  «tr. 

fub  modo naquaLeuocanTpfo "  "Ui°retdonatl0»e^eccle- 
lum ag, contra ffljmpfte  f StSte^'' ^  «** 
damnum  fentiat  ecclefiaex  prarlat,  f,Z n,"  ^JI ■  r  ■  °^ul  euenlat  vt 
<ert,m c.\m  illud eriam nSaceatftn,8^ tla^e 'ng'«'tudine.- Prs- 
nationi  aliive  contraclui  c  , S  cum  Z?f  '  • &  vt  mod«  ^ 
puluua.mducatpotius^e^^^ 
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ratiocinatur.Quod  ccii  apud  me  non  eft  iine  dubitatione,vt  pleraq;alia  pri-' 
uilcgia  qua:  in  fauote  piar  caufar  interpretes  noftri  pro  aibitiio  coniminifci 
folent  contra  luftiniani  prohibitionem  in  l.illud  19.1'n  fin.C.  de  faciof.cc- 
clef.in  ptopoiito  tamen  id  eft  circa  interprecatio.nemd.l.i.C.dcdonat.que, 
fub  mod.non  dubito  quin  tota  eius  legis  ratio,qua  parte  dat  vtilem  in  re a 
&ionem  donatori  ,  pendeat  ex  fauore  alimentomm  ncc  ad  alios  cafus  fit 
porrigenda.Nullane  igitur  tatio  adferri  poterit  pro  hac  fententia  quam  # 
nosprobamus  qux  vtijem  in  rema&ionem  datpofteriori  donatano  con- 
tra  ptioiem?Nulla  prorfus  ii  iuns  rationem  qua?ras.Non  cnim  iurisratio-  1 
nem  habere  poteft  ea  a&io  quar  indu<fta  iit  ex  fola  xquitate  benignaq;iuns 
interpretatione  vt  lex  ait,denique  fola  Imperatoru  autoricaccVnde &vti- 
lis  appellatur:qu*pr»culdubiodirecl:a  eflet,  dicique  deberetiiex  iurisra- 
lione  inducerecur.Neceo  minus  tamen  probabilis  videri  debetharcfentc- 
tia.Nam  nequc  pro  contratia  poflis  vllam  rationc  teperire,  qux  fuadeat  a- 
£bionem  perlonale'  donatario  fecundo  dandam  efle  contra  primu ,  ex  pa&> 
intet ahos  inito.  Aut  fi  qua arte poteris  aiTequi  vt  eiufmodi  perfonalis a- 
clio  fecundo  donaUrio  danda  fic  contra  primu  cx  ratione  iuns.euincesila- 
tim  vt  no  vtilis  dici  ca  debeac  fed  directa :  iicquc  fict  vt  alia  a&io  iit  quam 
ea  dc  qua  difputamusquc  abImperacorib.no  nifi  vtilis  appelJatur.Quid  er- 
go  interefle  potcft,dicat  aliquis,an  rcalis  a&io  fit  an  perfonalis ,  cum  iuns 
ratio  neutn  patrocinetui,Imperatoruver6  autoritastam  facilc  pcrfonalcm 
a&ionem  inducere  potuerit  quam  realem  autcontta^Refp.quauisa&io  v- 
tilis  fiue  perfonalis,iiuerealii  illa  fit>cum  ratione  iuris  cofentire  nequeati 
totaque  pedeat  ex  voluntate  &  autoritate  Imperatoru,id  tamen  femper  a- 
gere  Imperatores  quotics  noua  adlionem  inducuncvt  a  iuris  rationc  quam 
minimiim  fieri  poteft  deflectant.  Multo  aute  alienius  fore,  fi  vtilis  a&io  in 
perfonam  primi  donatarij  fecundo  donatario  detur,quam  fi  in  rem  ipfam: 
quia  perfonalis a&io  dari  non  poteft  nifi  in  eum  qtu  aliquomodo  iit  obli- 
gacus,nec  rurfusquifquam  obhgatusefle  niii  vel  ex  contractu  vel  quafi  vel 
ex  delicto  vel  quali,aut  proprio  faltem  quodam  iurcex  variis  caufarufigu- 
ris,vtIoquitur  Caius  in  Li.inpcincD.de  oblig.6\:  att.  Quoru  omniu  nihil 
eft  quod  dici  poflit  de  primo  donatario,cur  aut  quomodo  vidci  i  debeat  ob- 
bligatus  fecundo  cui  nihil  promifit  &  cum  quo  no  contraxit.Naquod  pro- 
milit  donatori  iiue  ftipulati  iiuc  pacifceu  &  ea  lege  donanti,  poft  ccrtu  te*- 
pus fe rem illadonatam alterireftitutuiu.obligac quide  ipfum  fed  donatori 
a  quo  tem  accipit  ea  legc,non  poftcriori  donacano  a  quo  nihil  accipicma- 
xime  verbfiponas  fuificilluconuentionis  tcpore  abicntemcv  ignorante. 
Quanquaquod  lileprarfens  ck  fciens  fuiflet  adeoque  liberahcace  in  fecol- 
latam  expreflim  agnouiflecrationd  iuris  in  eomutare  non  poflet,  cum  do- 
natio  ex  arce  donatanj  no  cancum  prxfencia  &  fciencia  ipuus  requirat  fed 
eciam  vc  vel  ei  res  tradita  fit,vel  ille  ipie fueric  ftipulatus,ii  ius  vetus  1  n tuc- 
are.Non  ltc  li  nouam  luftiniani  conftitution^  in  1-fi  quis  argentu  35.  $.pen. 
C.dc  donat.qux  non  magis  fcientia  &c  praefentiam  donatarij  exigic ,  quam 
tradicionccV  ftipulacione,fedcontenta  cftfolateftificatione  voluntatis  &C 
animi  donacotis.Ac  longc  mintis aratione  iurisabhorret  vt  a£tio  in  rcmv- 
piw  fecudo  donatarioaccomodctur,quoniam  adionib.in  rem  omnib.  fiuc 
iiireda'  iitie  vciles  illa:  iint,comune  illud  eft  vt  in  cum  detur  qui  nullomo- 
do  cft  obligatus  $.i.lnftit.de  adion.Et  quamuis  non  dentuc  nUi  latione  do- 
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ininij»  obidquc  directa  in  rcm  acHo  no  alij  poflit  compctcrc  quam  qui  do- 
nnnus  vcrc  nt  iurc  gcntium  vcl  ciuih.l.in  rcm  2$.D.de  rei  vindic.  vtiles  ta-  . 
mcn  in  rem  actioncs  conftat  iis  ctiam  accommodiri  qui  vcrc  domini  non 
(intduramodo  fintquafi  domini.l.i.D.fi  agcr  vcccigal.pet.  §.  namq:e.Inftit» 
de  adtion.Sed  ctfi  diccremus  vtilcs  in  rem  aitiones  non  nili  vcns  dominis 
competcrcquod  vtiqucabfurdum  eflcr  ac  ferc  implicarct  cotradictioncm, 
nonidco  tamcn  diccndum  effct  cum  Didaco ,  donatarium  fcCudum  ncque 
flominum  neque  quafi  dominum  effe  ob  id  folum  quod  non  fuerit  ci  rcs 
tradita.Qu9d  enim  fupponit  pro  ccrto  transicrri  non  pofic  dominium  nifi 
pcr  traditioncm  tunc  vcre  dicitur  cum  dominium  ab  homiac  transfertur, 
non  autem  cum  alege ,  fiquidem  curn  fex  modi  fint  transfercndi  dominij, 
inter  quos  ieic  eft  &  traditio  vt  fcribit  Vlp.in  fragmcnt.  tit.  19.  Deacquifit. 
rer.non  minuspoteitlex  transferrcdominiumlinctraditionc,  quamtra- 
ditio  fine  lcge,vt  euenit  in  hcrcditatibus&  lcgatis.l.i.  D.ilcpublicia.in  rcm 
action.Porro  quicquid  lcx  racerepoteft,  id  heri  etiampotcf}  impcratoria 
conftitutionc,qjippc  qux  fimilcm  lcgt  habetautoi  itatem.§.q  "os  autemjn- 
ftit.dc  bonor.ponef.§.i. D.de  conftit.Princip.NihiI  igitur  abrurdi  cft  dona- 
tarium  fecundum  habcre  vtilem  a&ionem  in  rcm  cx  Impcntorum  confti- 
tutione,qua?  cadem  hocipfb  fcccrit  eum  quafi  domintim  rci  donatx  nullo 
traditioriis  minifterio  intercedete.  Eaqucratio  cft  proptcr  quam  potucrunt 
iraperatorcsinpropofiufpeciefaciliusinducerc  vtilem  actioncm  rcalcm 
quam  pcrfonalem ,  quia  multo  difficilius  ncdum  odiofius  eft  vr  ignorans 
quisobligetur  perlcgcm  (quod  vixvnquam  fit,  ficxcipias  caufam  fuorum 
&  neceffariorum  hcredum,quia  ^obligatio  omnis  vinculum  cft  quodciuis 
Romani  libertatem  quodammodo  imminuit)quam  vt  ignoranti  dominiu" 
alicuius  rei  per  Icgem  accjuiratur,Maximc  fi  ponas ,  vt  in  cafu  noftro  nafci 
a<ftionem  cx  pac*to  appohto  in  traditione  rci  donataj.  Nam  ncque  cx  pacto 
fclct  nafci  actio,rfeque  pacla  intcr  alios  inita  aliis  prodeflc  poflunt  1.  iuris 
gcntium.7.§.fcd  cum  nulla.l.fi  vnus.27.§.pa£ta  quae  turpem.in  fi.D.depact. 
Itaque  concurrcrent  Wcomnia  illafpeciaha,  vt  ex  paclo  nafccreturaccio, 
&  ex  pa&o  intcralios  inito,3:  in  lauorcm  ignorantis,cffetqucminusodio- 
fum  vtex  vnius  ftipuiatione  altcricui  nominati  n  ftip  latus  qiiscffct  actio 
qorrcrctur.vt  in  fpecic  I.  quodcunqnc.4,5.  §.  fi  quisita.  D  de  vcrb.  ob'ig.  I. 
Caius.45.  in  fin.D.folut.matrim.I.parer.7.C.dcpa;t  conucnt.  tam  fup.dot» 
quiomncslocifpccialemrationemhabcut  pn>pter  adfectio  icm  pcrfona- 
rum,vt  fcriptum  eft  in  d.I.Caius.in  fin.  fi  tamcn  locus  ilIcTribonianipo- 
tiusnonfitdcqijo  alibifcripfimus.Eft  igitur  pr.  babilior  ca  intcrprctatio 
qur  dat  fecundo  donatario  vtilcm  actioncm  in  rem  contra  primumdo- 
natarium,quam qua?  datperfonalcm  :  Neq  ic  nouum  vidcri  dcbct ,  vtilcm 
adioncmcumfimpIicitcrdicitur,camintclligi  quarfitin  rcm  non  inpcr- 
fonam.Nam  &  fic  Vlpianus  nofter  locutus  &:  ihtclligcdus  cft  in  l.qui  morr 
tis.jo.D.de  mort.cau.donat.vbi  ait  cum  qui  inortiscaufa  donauit  ipium^cx 
poemtcntia  condi&ionem  habere  vcl  vtifcmaclionem.  Sicut  cnim  vtraque 
illa  adtio  datur  ad  rci  donatar  rcpctitioncm,rcpctitio  autem  fit  du .  bus  mo- 
dis  vel  pcr  vindicationem  vcl  pcr  condi<5Honcm.d.l.  intcrdum.  29.de  con- 
divt.indeb.non  alio  fenfupotcft  Vlpianus  adieciflc  vtilcm  aclioncm,  quam 
pro  a&ionc  in  rem  vt  cam  opponcrct  condiclioni  quar  fempcr  actio  pcrfb'. 
4»Iis  cft  quomodo  cxpltcauimus  Dccad.  44.Error.vIt.  tt  fi  quando  cafus 
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nequeab  mceftatoadeatur.Dequofcripiimus  in  Err. 7. Dccad.  45.  Quotics 
cnimdonatio  caufamortis  non  valet,tideicomiflu  quoque  donatano in- 
iim&umnon  valerenecefle  eft  arg.l.  fideicOmiflu  78.  de  legaru.  Sed  quod 
admortiscaufadonationesattinctmonuimusfuo  loco  diftinguendu  efle 
an  lta  lit  fa&a  donatio  vt  dominium  ftatim  transferatur ,  an  quod  frequen* 
tiuscft  ita  vt  dominii  tranflatiopoft  moitem  conferatur.Pnore  namq;  cafu 
cum  donatio  Iperficiatur  viuo  donacore ,  ua  vt  poft  ip/ius  mortemni- 
hil  agendum  fupcrlic  ,  propter  quod  legis  autoritas  ,  &  aditionis 
potelias  neceflaria  videri  pollit  ,  non  ob  id  folum  jnfirmari  debet 
donatio,quod  nemo  ritqui  hercditatem  adire  velit  aut  ex  teftamento 
auc  ab  intellaco ,  quia  hiuufmodi  moi tis  caufa  donatio  propiils  accedic 
ad  donacionem  inter  viuos  ciim  inter  viuos  perHciatur ,  quam  ad  vlti- 
mam  voluntatc^cuiuspropria  visillaeftvtnon  mii  patrefamilias  mortuo 
perriciatur.  Vertim  in  eo  quoque  errant  incerpretes,quod  hdeicomiflum  i  n- 
lunctum  donatario  cauia  mortis,habent  pro  donatione  caufa  mortis>indc'- 
que  fumunt  occafionem  quarrendi  &  diftinguendi  an  reli&um  lit  pcr 
ftipulation*  an  per  nudy  pa&u»an  verb  iurc  vltimx  volutatis ,  ncque pado 
peque  ftipulacione  intcruenictcSicenim  iac  BaJdusdiftmguit  ad  d.l.i.  c6- 
cluciitque  ll  ftipulatio  interuenerit  ag£dum  ex  ftipulatu.  Si  padtum  nudum 
agi  oportere  condi&ione  ex  lege  luftimani  in  leg.  ii  quis  argentum  55.$. 
penuJt.C.de  donat.Si  vero  neq;  pactu  neq*,  ftipulatio  interceflerit  ag£dum 
ex  ceftamento.Quam diftin&ioncm quia  lam  alibi  refutauimus,fufhciac 
hic  retulifle  $c  monuiiTe  fideicommiflum  huiufmodi  quod  iniunc*tum  flt 
donatario  caufa  mortis,licetdonatio  nt  vt  &  aliud  legatum  vcl  fideicom- 
mifluquodlibet,quod  dehniturdonatioin  l.legatu  56.de  lcgat.a.  notamen 
poiic  dici  donationcm  caufa  mortis,vt  cx  eo  intclligimus,  quod  alioqui  no 
valeret  collata in  abfcntem.l.intcr  mortis. $8. D.de  mort.cau£donat.  efletq; 
necciTaria  vcl  traditio  vel  ftipulatio  quarum  altcrutram  totics  iam  diximus 
necciTariam  efle  ad  mortiscautfa  donationem  facicndam:  cum  tamen  neutra 
,  cflet  ncceflaria  in  faciendo  ridcicommiflb.  Aliaque  ratio  eft  fubftitution» 
vulgariter  &ax  indonationccaufa  mortisputain  eum  cafum  quodonata- 
rius  caufa  mortis  capere  non  poflet  vt  in  fpccicl.  vt  hcredibus.50.  de  Icgat. 
Z.Eo  namque  cafu  iubftitutus  proculdubio  fideicommiflarius  non  cft,  fed 
donatariuscaufamortis»idc6queponitilla  lex  ititcrucnifle  ftipulationem 
fauore  fubftituti,qua  nulb  eflct  opus  fidcicommiflario.  Notaque  ea  cft  di£» 
fercntia  inter  cafum  vulgarem  &  cifum  fidcicommifli,quod  qui  fucceditin 
caiumvulgarcm,capit  non  ab  co  cui  fiiit  fubftitutus ,  fcd  a patreramilias  qui  ' 
fubfticuit:qui  vcro  in  cafum  fidcicommifli,quamuiscaphuex  iudictoillius» 
quifideicommiiTumreliquit,  capit  taroen  permanusiiliuScui  fubftitutufi 
cft,fi  fub*ftitutus  dicendus  eft  qui  ex  rtdcicommiflbadmittitur,  quod  ncgat 
Papin.in  Ltres  tutorcs.$9.§.heres.  D.  de  adminiftr.tutor.  Quoa  cnim  iam 
alteri  qutfitum  eftfluc  donatarius  ilueiegararius  ille  ilt,  no  potcft  ampliuf 
quxrihdejcbmmiflario  nifi  pcr  mcdiam  eius  pcrfonam  quipriftinus  do- 
minus  fuicqui  perrb  nullus  cft  cum  cafus  vulgariscontingit,  quia  domihifi 
re&a  via  tranfit  ab  eo  qui  fwbftituit,  in  fubftitutum.  Grreriim  quoties  do- 
nationc  in  plurcs  collata  donator  paafcimrvtaltcroderunflo  ad  alterum 
portio  defunSi  pertincae,vt  in  d.  i.i.Cde  donat.cauf.mort.  aut  quod  idern 
efl  ab  vno  ad  alterurafidcicommiulcafuscxpreflusvideturnon  vulgarit 
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quoniam  illi  arciculi  ah  &  ad  iignificant  motum  illum  quific  ab  vno  extre^ 
moadaliud  percianflationcmdommij,&  ica  fupponunceam  parcemquz 
adfuperiuccmperuenircdebeac  fu  i  iTs  aliquandoaequihcampr.rdcfun&o, 
a  quo  alioquin  dommium  pcruenire  ad  fuperlrice  non  poifecquod  &  Paul. 
«Cafh.notac  ad  Lomnia^i.  alia$  l.cinn  ica§.in  Hdeicommiiro  de  leg.i.  Nec 
mucilis  obferuacio  elt  in  vtrum  cafum  fucta  donatio  lit  an  in  vulgarcm  an 
in  hdeicoramiifarium  cum  fadla  in  vulgaiem  non  aliter  valeatquam  li  vcl 
ftipulatip  Interucneric  vei  cradicio»fadta  vero  in  rideicjmilfarium  cotenta 
lit  volunutefoladonatoiis  d.l.vt  heiedibiiuncl.d.l  i.  Et  tamen  negligitut 
hxc  diitinttio  ab  lnteipretib.nihil  aliud  infpicientiSuSiriiii  an  donatio  h* 
tU  iic  per  itjpulat/one,an  per  padtum  an  per  nuda  donatoris  voluntatem,Et 
pro  certo  habcntib.  donacione  caufa  moi  cis  pofle  hodic  fieri  nulla  uaditio- 
nc  neque  itipulacione  internenientcfed  tancum  nudopad>o,adeoquecitra 
pa&uminteitaraento  veiincodrcillis  qu#  omnia  falfa  funt.  Quarencc 
rnirum  illud eil,quod  ndem  interpretes  ln  eo qu  >qiie  erranc.q  lod  non  di- 
ftinguunc  donacionescauia  moitis  adonationib.  incer  viuos  inilla  fpccie 
cum  res  donata  efl  ea  legevtpolt  certum  tepasalij  reftituatur :  In  code- 
n iquc  quod  actiond  iliam  ex  teitam snto  quam  volfit  dari  ei  curdonatanus 
caufa  mortisrelt-ituere  rerndebet»  non  nili  vcil^eife  aiunc  poll  Baldu\c]iue 
tamen  lane  directa  eft  canquam  qux  compecac  ipfo  iure  nO  ex  bcnigna  io- 
lum  iuns  interpretacione,vc  illa  vtilisin  rem  act  10  quam  rmpp.accomtno- 
daruntcx  pacto  infertodonacioni  intcr  viuos.Ccrto  namque  ccrtius  clt  fi- 
deicommiifograaari  poiTe  donaurium  caufa  mortis  vt&  alipsomnes  ad 
quosaliquidpcruenitex  vltimo  iudiciociusqui  tam  facile  voluntatfmu- 
tate  potuerit  ii  voluiiTet  eo  tempore  quo  fideicommiifiim  reliquicquam  fi- 
deicomiflumrciinquered.l.Seiaii.in  hn.D.dedot.releg.&  tit.  Deangul.' 
reb.per  fidcic.relic\in  princ.Donacarium  ver>caufa  moitis  tanto  facihiis 
quam legatariura aut  hdeicoiTHpiifarium,quod  non  tancum  liberalitatem 
a  donatorcfuoaccipccemtelligitur,fedetiam  donatoris  fui  dcbitor  eife 
conftitutus,cum  interdonatore  &  donatarium  caufa  morcis  aliquod  nego* 
tium geri  intelligatur qua  parte  donatorfc cogitat,  &  mauult  fequam  do- 
natariuhabeie-vtloquiturPaulusin  l.Scnatusj^.^  i.D.de  mort.cauf.  don. 
ita  vt  reuocante  donationem  cx  parnitentia  donatore  teneatur  donatarius 
condidtione  l.qui  mortis  50.  eod.  haque  mirum  noneft  pofle  ab  eofidci- 
fommiflum  relinqui  tanquam  a  qiiocunque  alio  debitore  ex  Diui  Pij  con- 
ftitutione  qux  hoc  mduxit  d4.iipccunia77.dc  leg.  i.d.l.  cum  quis  37.$-pa- 
tenn  fin.de  legatj. 

ERROR'  DECIMVS, 

SJ^^T^  Iblicommissi  conucntionalis  freqoens  mcntio  fitapud  iuris 
4^  b  Sj^  n°Hti  inteipretesprxfertim  recentiores,apud  prud£tes  vero& 
7(2  Impp.noitrosnufquam.Conuentionale  hdeicommilTum  noftri 

^-^■i^*L^b  vocant,quod  exc6nuentione&  contra&u  proficifcitur,Puca  ii 
jn  contractu  aliquo  iiue  donationis  ime  alio  quolibet(neccnim  crubefcunt 
jdonatione  tam  mter  viuos  quam  qu«T  mortis  caufa  fit  contxadtu  appellare) 
conueneric  vt  res  vni  ex  contrahentib.  acquiiitai  fubinde  a  lij  /iuepurt?  C\ne 
^ii  dicm  aut  fub  condicione  reilicuatui>ciiifque  rcj  exempluiu  petcrc  iolct 
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inchicendx  a&  ionis  in peiTonam  donatarii.An  forte  bona eile  poteft  ratio 
illavt  quis  obligatus  iitdarealiqirid  vel  faccre  ob  id  quod  alitis  ita  volue- 
rit?At  eritoptim*  li  ad  vtilem  in  rem  a&ioncm  accommodecur,quia  cilra 
a&io  illa  detur racione  dominii,  cx  donator  qui  dominus  fuic  dominiuque 
fuii  cranftulic  in  primumdonatat iu  el  habuerit  voluntace  vt  illud  ipfu  do~ 
minium  fld  fecundu donatarui  perueniret  xquiilimu  eft  haberi  re  illam  pro  ' 
tradita  iecundo  douatario  vc  habeatur  ipfe  pro  donnno  in  prxiudiciu  pri- 
mi.propter  voluncate illadonatoris^qiti prtmutlonatanum  no  niJi  taquam, 
■mimltrum  &  interpofaaperfona  vidccureIegiiTe,nimiru  pofttempus  illud 
quovoluitftnitipriore  donatione,C'.implaceacdonation^ heri  pofle  tk  ad 
tepus &  ex  tempore  1. vlc.C.de  legat.I.i.Cde  donacqux fub  mod.&  per  in- 
teipoiicapei/bnal.^.l.abfeti  io.D.dedonac.U.§.Scd  li  quisdonacurui.eod. 
*ri  eo  naque  nulla  poteft  videri  fada  miuria  pnmo  donataiio  qui  donacio- 
nem  ea lege  acceptc,&  cui  notveft  permittendu  vt  donatgris  fui  liberalita- 
tennpuneeludat.  Alms  veroquam  prtmos  ille  doratarius  multo  minufl 
conqueri^teltc^r-profadohabeaturquodfaduvflct  ii  primus  donata- 
TiusiideexfoIuilfet.Nam  &:  fi  arcuftus  admittendus  efTet  is  rei  gerenda? 
■ordo  foret.vt  donacor  ridd  fal  lentc  jJnmo  donatario  nec  rem  alteri  reititue*-» 
tedominiu'  fci  coiKhcerec,  ruriumquedominus  efte&us  eande  rc  iecundo 
donatario  t>aderet,atque  ita  ipfu  quo.jue  dominu  faceret.  Qtnd  ergo  ve- 
tatccleritace  coniungendarum  adtionum  vnaocculcari,vC  fcriptttcft  in 
f.Sed  iidebitorcD.de  donacincvir.&  vxor.I.ltngularia  i5.D.de  reb.credit. 
t\  perinde  haberi  fecundu  donatanu  acfi  ve!  apnmo  donacario.re  accepif* 
fetvel  adonatoreipfopoltcondidtione?€thxc  de  a&ione  llla  vtili  quam 
•Imperitores  tfant  polknon  donacario  contrapiioredixifle  fufhctac  Vide- 
dufupereft  An  non  aliquaetia  dtrecta  adtio  lit,qux  eide  pofteriori  donata-: 
rioaccomodari  debeat.Hoc  cnim  cofequens  videtur  et  quod  fuperiore  ca- 
pitedicebamusno  tantumconftitutioneilla  Impeiatoiu  de  qua  in  d.l.^.fa- 
cereprodonatario,fedctianoua  Iuftiniani  legequxexcatind.l.ii  quis  ar- 
gencu-§.penulcC.de  donaccuitts  folius  poteftate  rieri  diximus  vt  no  iit  ho- 
diein  donatorispoteftatequodolimeratmutare  volucace  cV  liberalitatis 
pcenicere  etia  ante  cepus,incra  quodres  donata  dcbuerac  alii  lefticui  ex  co- 
uecione.Verum  refpGdeo  nullaexea  lege  pofte  dire&a  ac~tion6  copecere 
fecudo  donacario.neque  cocra  primti  qui  nihij  donauic,neque,c6cia  dona- 
torc  ipiuquia  licec  no  minus  fecundoquampnmodonacario  volueric  do- 
nacu,came  no  poceft  vrgeri,ad  hoc  vc  cradac rc  qua non  habet ,  quaque  iam 
alii  cradidic.Cc>dicT:iciaVeroartioillaqua  Iuftinianm  dat  contra  donato- 
ti  non  ad  aliud  copetic  quam  vc  donacor  rc  donata  cradere  cogatur.Nec  cit 
cocrartu  quod  alio  capice  diximus prohiberi  cx  ea  lege donacoie  nc  dona^ 
tion6  reuocare poflic  Nam  cjam  in  Juftiniani  conftitucione  duo  iinc ,  qua;- 
-induxit, Vnil vt  valeat  donacio  eciaii  neque crad tcio  neque  itipulacio  neque 
padumincerueiieric,Akerumvc  ConCradonacorc  c6petat  condidio  ex  ea: 
legcniml  impedit  quominuscelTance  poftenore-capice  fupcriit  priusquod 
rutncit  nedonationcreuocarepoilic  donacor,qui  etiam  cradere  cenerecur 
t»  tradendi  facuitatem  haberctv  ' 

ERROR  NONVS. 
'DedifferSha  donationit  tntet  vmo r,  or  dottatitoms  caufa  mortis  cttm  alicnt 
rts  ita  cUnatHW  poftccrtum  tcmptu  ahj  rejltmatur. 


Digitized  by  Google 


\oU        ANT.    FABRI   DE  ERROR.  PRAGMAT. 

On  quac  a&io  datur  ei,cui  res  donata  rcftitui  debuit  per  dona- 
cariu  ex  lcge  adie&a  donationi  inter  viuos^eade  dan  poteft  -ei 
cui  debuit  resdonata  rcititui  ex  lcg.di&.donationi  caufa  mor- 
tis.Prior  no  alia  eft  quam  a&io  in  re  vtilis  dequa  prarcedenti 
capite  dixjmus.  Pofterior  verb  ea  ipfa  actio  eft  qujt  pro  fideicommif* 
fo  competeret  ob  ldque  fideicommiili  actio  appellatur  in  1.  prima. 
Cod.  de  donation.  cauf  mort.  &  a  noftris  paffitn  a&io  ex  teftamcnto.  ^ 
Diueilitatis  latioelt,  quiadonatarius  caufamortis  fideicommiflb  grauari 
poteft  pennde  ac  legatarius  aut  hdcicomiilarius  quilibet,l.Seia  n.in  fi.D. 
de  dot.releg.l.cum  pater  77$  mater  filiis.de  legat.2.at  dor.ataiius  inter  vi- 
uos  nopoteft  quippe  cui  nopollit  donator  eripcre  ljberalitatf  quae  tamen 
per  fideicomiflu  eriperetur.Cofequ£ter  no  quemadmoduarquitas  &  necef- 
iitas  coegit  Imperatorcs  inl.$.C.de  donat.quae  fub  mod.vt  mducerent  vti- 
iem  in  re"  a&ione  fauorc  illiuscui  donatarius  inter  viuos  re  donata  reftitue- 
redebuiflet,necreft^ii(ret,ltaea^ac^on6velarquu  vel  necefle  fuit  dari 
cotra  donatai  iu  caufa  mortis  cotra  que*  fufficit  vt  agerc  poflit  tanqua  ex  fi- 
deicomiilb.Non  dico  ex  teitaraeto  vt  interpretes  noftri  loquutur  quia  erro- 
rcilluqui  pro  <l>nationecaufa  moms  dat.  adtione'  cx  tcftamfcto  la  pronV 
gauimus  in  Eiror.vlt.Decad.45.1ogeque  aliud  eft  agereex  fideicommiflo, 
aliud  vero  ex  teftameto,cum  fidcicomifla  n6  tantiim  in  teftam^to  relinqui 
poflint,icdctia  ab  inteftato  l.filiusfamilias  l8.Dadleg.Falcid.Sed  &  in  eo 
fideicomirfodequonuncagimus,idcltquod  relictu  praeftaduque  iit  a  do- 
natario  caufa  mortis  hoc  amplius  clt  quod  neque  in  teftamgto  relinqui  fo- 
Jet  quia  neque  donatio  caufa  moitis  in  tcitameto  ficri  poteft  vt  eade  Deca- 
dc  probauimus.Illud  fane  non  nego  pofle  hoc  fideicqmiflu  rclinqui  in  te- 
ftamentoquiaci\mdonatiocaufaraortis  etia  quac  per  traditione  veJ  per 
ftipulation£  fa&a  eft  no  videatur  perfecta  priufquam  donatoris  mors  infe- 
quaturhnon  vidctur32D.dc  mort.cauf.donat.certu  eft  donatione  quam- 
dki  perfe&a  non  eft  pofle  condicipnes  recipere  proarbitno  donatoris  I.  » 
perfe&a  4.3  contr.fenf.C.de donat.qua*  fub  mod. nec proinde  referre  an  in 
teftamentoan  extra  tcftamctu  adieccrit  ille  onus  fideicomiiH ,  cilm  etiam 
a  debitore  cui  nihil  prorfus  neque  ln  teftam^to  neque  extra  teftamcntum 
fuit  relictu  poflitrelinqui  fideicomiflum  fiue  m  tdtameto  fiue  extratefta- 
roentu"  Ui  pecunia  77.de  legat.i.l.cum  quis  decedens  57.  §.  pater  in  fin.  De 
legat.^l.Publiai6.D.depoiit.Cuiusfideic6mi/7inomine iicuti  ncmodubi- 
tat  quin  aclio  copetat  fideicomiflario  cotra  debitoreipfu  qui  fuit  oneiatus 
vtfupradi&is  locis  (criptu  eft,Itanequc  dubitandueft  autqucrendu  an  di- 
cenda  fit  adtio  exteftameui  nec  fi  fideicomiflu  tale  in  tcftamento  rcliOiim 
At.Non  folum  quodab  inteftato  quoquerelinquipoflit  vt  diximus  ,  fed  c- 
tiaquiainauditueftvta&ioex  tcftamcnto  contra  aliflquam  cotra  hcre- 
M  detur  eumucqui  hcrcdisloco  iit  puta  bonoru  poflerfor*  aut  fideicoraif- 
fariu  vniuerfalfc.Vnde  &  illud  miror  quod  a  Baldo  &  cartcris  ad  d.l.i.C  de 
donat.cauf.mort.qua>ri  tradtarique  video  Anfideicomiflumhoc  pcti  poflic 
A  adita  non  iit  hercditas  ex  teftamento^aut  etia  ab  inteftato.  Quid  .  n.  ege t 
adkione  fideic6minu}quod no ab  herede  fed  ab alio praritadu  ci ir  An  foi te^ 
aditione  vlla  opus  eflet  ad  cjfirmadd  fideic6miflu  quod  8c  ab  inteftato  &c 
a  debitore  reliauproponeretur?Nifi  forte  ad  id  refpicere  volunt  interpre- 
tes,quod  mortis  caufa  donatio  infixmacur  ii  heieditasneque  ex  tcftamento 
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exl.quoties  j.C.de  donat.^ua?  fub  mod.iund-l.i.C.de  doiiat.caiif  moitis.  4 
Namqucmadmodum  pro  vcro  habent  poile  comractum  fien  etiaminte- 
fbmento,  in  qnoeoserrare  oftcndimus  in  prarcedentibus ,  Ira&contrario  . 
crrore  puuntjhdeicomrmirum^miror  quod  jx>n  dicant  tcftamentum,  fieri : 
poflein  contradu-Errandi  ver6  occaiionem  fumunt  ex  coniunCtione  diCt. 
l^.C.de  donat.quaf  fub  mod.cum  d.l. LC.de donat.caufa  mort.  Etiienim 
vident  quod  vnicuique  obuium  eft  hanc  loqui  de  donatione  caufamortis, 
illam  vero  dedonationc  inter  viuosj  tamen  curn  nullam  agnofcantdifTe- 
rentiam  iuter  has  tajn  diuerfas  donationis  fpecies  ,perinde  habcntquod 
in vtraque  lege  de  vtraque  fpecie  feparatim  fcriptum  ell ,  acii  cadem  legc 
coniuii&im  de  vnaquaque  donationis  fpecie  fcriptum  effct  pofse  cam  m 
contractu  nerihocpacto.vt  res  donata Titio  reitituatur  Sempronio,  eo- 
quecafu  actionera  Semproniocontra  Titiumex  hdeicommiflo  dandam 
eife.  Qnamquam  neque  in  errorem  hunc  tam  racilc  inciderent,  nili  pla- 
ceient  nbi  etiam  in  co  errarc  quod  rideicommillum  induci  putant  quoties 
agivident  deearequxvni  iam  acquiiita  fuerit  alten  reftituenda.  Qui, 
crror  omnium  ftolidiffimus  ell.  Nonenim  ikutex  omni  fideicommif-\ 
foreftitutiorit ,  ita  vt  lidcicommifla  reftitutiones  appellcntur  non  qui- 
dema  prudcntibus  alnfve  partite  lc*i|Hcntibus  fed  a  Triboniano  in  1.  ge- 
neraliter  fcxta.&  ia  rubric.C.de  inititut.fubmtut.&  rcititut.  &  in  Nouell. 
39.Dc  reftitut  &  ea  qua-  par.vndecmenf.  &  Nouell.  ic8.  De  reftitut.  Sic 
viciffim  omnis  rciUtutio  vel  fideicommifliim  dici  vel  ex  fideicommifso 
fieri  dicenda  eft.  Quotenim  cxquam  multi  acCtus  funt  ex  iis  etiam  qui 
inter  viuosfiunt,  cx  quibus  euenit  fien  reftitutionem/'  Exemplum  eito 
incondnftionibus  omnibus,  qiUTiicut  tepetitiohcs  funtcx  parte  a6to- . 
ns,  ita  quidaliud  funt  quam  reflitutiones  exparte,  ejus  qui  conueni- 
tur?l.vidcamus  trigefima  oclaua  §.primo.&:  fequentibus.  D.  de  vfur.  Sed 
&ipfadominij  vindicatioquid  aliud  inducit  quam  rei  reftitutionem  cx 
partc  poilidentis  l.  cV  ex  diuerfo  trigeiima  qumta.§  primo.l.qui  reftituc- 
re.fexageiiraao&aua.D.  dcrei  vindicatione.Quid  ergo  abfurdiuseft  quam 
dicere  iiquisper  ftipulationem  aut  per  legcm  contra&ui  didam  prom?- 
fent  aliterve  obligatus  fit  rem  aliquam  reftitucre,  protinus.  fidcicom- 
mimim  efle?  Tantiim  verb  abeft  vtfideicommi£>uni  in  contradu  fieripof- 
f«  quomodo  vojunt  interpretes,  vt  tiira  quoque  cum  tcftameritum  fa- 
tlum,  &.fideicommifsum  in  teftamento  rcli&umeft  fideicommifsum 
tamen  efse  definat  il  teftator  iubeat  deeo  confcribi  aliquam  cautionem 
&  contra&um  ,  Nempe  quia  nihil  tam  contrarium  eft  fideicommifso, 
ouamii  ei  cuius  fides  eledta  efsc  dicitur,  cautionis  onus  iniungatur.Quor- 
ium.  cnim  cautio  miungitur ,  niii  vt  appareat  non  cara  efse  teftatoris  vo~ 
liintatcm  vt  prxftationis  neceflitas  pendeat  exfolafide  rogati.*'  Eiufquc 
rcicxemplum  duplex,vtrumque  infigne  fcd  a  paucis  pbferuatum ,  Vnum 
apud  Scaruoiam  in  l.pater  ^8.>.pcnultimo.  De  legat.  3.  Alterum  apud  Cel- 
fum  in l.Ballifta32.D.adSenatufconfultumTrcbellianum.  Apud  Scaruo- 
lam  in  d.§.  penult-  proponebatur  mater  filios  heredes  fcripiiflc  &adiccifle 
haec  vcrba  Tr^  qtu  ad  eos  ex  bonis  meu  peruentwrafwit  nulla  ex  caufa  ab- 
aiunent  fedconferuent  fuccefiioni  fuadvjue  ea  re  fibi  inukern  caueant.  Et 
cAm  quanerctur ,  Anexhisverbiseapr.Tdia  per  fideicommiffum  relidtx 
VAdcicatur^RefpondaScacuola  nihil  de  fidcicommnlb  propom.Quod  fiya| 
:r   r  ZZZ    &  ^ 
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vhinuc  voluntatisiure  cenfearur,aut  potius  nihil  aliud  fit  oifi  vltima  voluntas. 
Subftitutioncm  vero  conucntionalcm  rcuocarc  no  licct  fi  modo  ius  aliquod 
quacfitum  fit  ci  qui  rLit  fubftitutus  ,  puta  quodilleipfefucrit  fibi  ftipulatus 
aut  quod  cx  lcge  aut conftitutionc  aliqua  citra  ftipulationem  actio  ci accom- 
modctur  fiuc  dire&a  fiuc  vtilis,vt  in  d.L$.Cde  donat.tjui  fub  nwd.  fiuc  pcrfona 
lis  ilia lic  vt volunt  intcrprctcs  fiue  in  rem  vt  nos  interpretati  fumus.  ltaquc  fi 
donatio  faita  fic  Titio  inter  viuos  feJ  ea  lege  vt  poft  ipfius  morte  cadem  rcs 
Sempronio  rcftituatur,non  fideicomiflum  conucntionale  erit  fcd  fubftitutio 
conuentionalis  vt  in  d.t^.  ob  ldque  nec  reuocari  oliin  potcrat  fi  cx  pirte  Scm 
pronij  ftipulatio  intcrueniffct  nechodicpotcftpoftquam  Iuftiniano  placuit 
vtdonatio  etia  citra  ftipulationem  autpa&um  nudu  quacuquc  voluntatis  tc- 
(tihcatione  perficiatur,o^uemadinodu  (upra  docuimus  ex  Lpcjuis  argentum  55. 
f.  vle.  C.  de  donatSx  vero  donatum  Cit  Titio  cauk  mortis  ca  kgc  vt  rcftituat 
Sempr  onio  non  fubftitutio  conucntionalis  cft  fcd  fideicommitlu  conucntio- 
nalc  vt  in  d.l.  I,  C.de  don4r.c4ufmort.Sc  confcquentcr  rcuocabilc  ad  nutum  & 
arbitrhl  dooatoris.Nec  quod  in  contra&u  ca  fubftitutio  fada  fit  impcdiet  nc 
Ut  rcuocabilis  fi  inodo  ab  co  facia fit  qui  fideicomifllim  rclinquerc  potuit  & 
ci  qui  fideicommiflb  potuit  oncrari.Pra?cipuu  vcro  illud  cft  quod  concurrcrc 
oportct  vt  nen  nifi  mortuo  eo  qui  onus  adpofuit  fubftitutio  illa  locum  habc 
repdflit.Eftcnim  vcra  &  inrallibilis  ea  nota  vltima*  voluntatis  vt  vires  nullaa 
habcat  viuo  iilo  cuius  eft,fcd  poft  ipfius  mortcm  duntaxat.*quod  eucnit  in  fub 
fhtutionc  fa&a  donatario  caufa  mortis  in  eum  cafum  quem  vulgo  fidcicom- 
roiflarium  appellant»  id  eft  quo  res  vni  rcftituenda ,  flicrit  iam  alteri  quxfita. 
Id  cnim  cft  quod  ait  d.  L 1.  C.  de  donat.  caufmorr.  S*  donatio perpciebatur  cum 
donatio  caufa  mortisnon  nifi  donatons  n\ortcperficiatur  l.nonvidetur$i. 
D.eod.  At  fubftitutiofac^adonatario  inter  viuosetiam  in  illum  ipfum  cafum 
quetn  fidcicommiflarium  vocant ,  id  eft  dc  re  poft  acquifitioncm  rcftituenda 
poteft  cfte&u  haberc  viuo  quoque  donatore  ,fiuc  poft  certu  tempus  fiue  poft 
mortem  fuam  donatarius  rcm  rcftitucre  obligatus  fit ,  citm  donatio  intcr vi- 
uos  quam  pcrfici  ncccflc  cft  antcqua  onus  ei  infcrtum  habcre  locum  po(fit,eo 
ipfo  inftanti  quo  fit  perficiatur.  Non  eft  igitur  ea  fubftitutio  fpccics  vhima: 
voluntatis  ncc  proindcfidcicommhfum.Sunt  qui  probcntaliquod  eflTe  fidci- 
commiiTum  conucntionale  cxl.Tnblux  i6.D.depofir.Scd  male.Nam  in  ca  fpc- 
ciedcpofitana  ficutnihilpromifcratfidcicommilfarioita  non  cratciobliga 
u  nifi  haclcnus  vt  poft  mortcm  Publie  Maeuiz  quae  rcs  fuas  dcpofuerat  cas  rcs 
fideicommiflario  rcftitucrc  exfideicommiflb  tcncrctur.   Nimirum  fiinca- 
de  voluratc  Publia  Ma?uia  moreretur,Indu^5foiam  tunc  cxconftitutionediui 
Pij  vtfidcicommitTum  a  quocunque  dcbitorc  prarfertim  a  fideicommiiTario 
relinqui  poflct  l.fipecunia  jy.de Arg.i.Nos  autem  non  ncgamus  poflc  grauari 

3ucm  etiam  in  conrractu  vt  poft  mortcmcontrahcntis  altcrfrcftituat  dummo 
o  tantum  ci  cum  quo  contrahit  non  ctiam  fidcicommiflario  obligetur  cx  c6 
tra<5tu  vt  in  fpecic  i.cum  <juU decedens  37.  $.pater  de  Iegar.$.  fcd  ncgamus  fidei-  . 
comiflum  etfc  fi  rcftitucndi  nccetfitas  cx  obligatione  pcr  ipfum  qui  grauatus 
fit  contrach  proficifcatur,ncc  folum  illi  ipfl  cum  quo  contrahit  fcd  etiam  fi- 
•deicommiflario  obftri(5tus  rcperiatur  ,  tiuc  dire£a  fiue  vtili  actioncquia 
tunc  obligatio  cft  i  ntcr  viuos  contrac"h,non  fideicommiflum,vt  in  fpecie  d.  /. 
Z-C-de  donat.quafubmod.  Dicimusverofidcicommifium  crTe  non  conucntio- 
*acm  cum  talis  conucntio  cft  cx  qua  nulla  inter  viuos  obligatio  adtiouc  nafca- 
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tur  infauorem  fidcicommiffarij  licetin   conucntione  ac  pcr  modam  con- 
ucntionis  fidcicommifli  onus  iniundhim  proponatur  vt  in  d.l.Pubha  &  d  1.  u 
Cde  donaLcau.mvrt.& ditl.leg.citm  tjms       pater  de  leqat.i.  An  autcm  teftator 
fideicommiflianvcroreftitutionisknerviuos  facienda?  onus  iniungcrc  vo- 
lucrit ,  cx  co  vt  plurimiim  dignofcitur  &  acftimatur  quod  volucrit  rem  reftitui 
aut  poft  mortcm  fuam  aut  polt  mortem  eius  qucni  ad  rcftitution^m  obliga- 
uit.  Priorc  namquc  cafu  fideicommiffum  cft  nonrcftitutio  inter  viuo«, 
Poftcriorc  verb,rerritutio  inter  viuos  eft  non  fidctcommiiTum,vt  con- 
ftat  cx  fupra  addu&is  iuris  locis,praffertim*  cx  d.t  yC-de  donat.tjua 
fub  mod.  in  qua  necjue  ncccflitas  ncquc  arquitas  vlla 
fiiilTet  indulgendz  fecundo  donatario  actionis  m 
l em  fi  ex  iuris  ratione  potuitfct  ille  habc- 
rc  actionem  cx  fidei- 
commuTo.. 
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ERROR  L 

i 

Dc  reuocatione patH  inter  alios  conuenti  fatHtre  abfentis  «w inuif 
vel tgnorante  abfente poQitreuocaripoJlqHanu  dtct  venit. 


Amf  tsi  opinio illa Bartoli ad ui  Romt  12 1.§ .  Fiauim  DM 
Z  verb.obhgaudt  qua  iam  multa  (cripfimus  Decadc  praccedenti, 
•  Quod  donatori  iiccat  rcuocarc  pa&um  a  fc  appofitum  in  dona 
tionc  dc  re  donata  vni,altcri  poft  tempus  reitituenda,frcquen- 
ti  ore  noftroru  interprctum  calculo  rcccpta  efic  vid«tur,u  crc- 
dimus  D.dav  j  Couarru Jtb.i.var.refoluuap.l^.nu.^.verfic.principalit^ paul- 
k ante num.14.ln  co  tamen  omnes  conucniunt  vt  proccdat  pcdente  dicacqui- 
fitionis  rci  donata?,non  etiam  fi  iam  vcneritdies  in  pa&o  appofita  ad  qua  rc- 
ftitoi  Jcbcat  rcs  donata.Tunc  enim  fatcntur  illi  ctiam  qui  Bartolum  fcquutur, 
cx  co  tcmporc  rem  donatam  competere  abfcmi,ncc  pofle  pactum  pcr  donato 
rem  reuocari ,  quod  abfurdum  fucrit  pcenitentia» locum  relinqucre  poftquam 
ius  alteri  quarfitum  fuit.Sic  cnim  A!cx.Socin.&  hf.num.1j.4d  d.§Flauius.Dc 
cius  conf.43>t\ndr.  ab  Exca  inrubric.Df  patl.num.  151.  qucs  omncs  fupradi&o 
/oco  Didacus  refcrt.Moucnturomnes  CY.l.\.C.fimancip.%tafuer.alienat.  vbi  rc- 
fcriptu  cft  cx  paclo  prarfhndar  libertatis  in  donationc  appofito  coinpctcrc  li- 
bcrtatcm  poft  lapfuir.  tcmporis  fi  non  antc  donator  voluntatem  mutauit.  Sed 
Didacusrcfpondetnccmaiealiamcflcrationem  libertatisde  qua  tractaturin 
ealcgc,aliam  cuiuflibetaltcrius  rei  cx  pacfco  praeftandar  propterca  quod  cx con 
ftitutionc  Diui  Marci  cuius  ibidcm  fic  mcntio,&  quam  licet  non  nifi  dc  vcndi 
tisfcruis  locutam  placuit  porrigi  ctiam  ad  donatos,libertas  compctit  ipfo  iu- 
rcftatim  atqtic  dics  venit  inqua  prxftaii  cx  pa&odebuit,poteftateconftitu- 
tionis  reprxfentantc  fadum  hominis  vt  ait  AW/W./*/.vr  proinde  ex  co  tcm- 
pore  non  tam  dc  pa3i  quam  dc  libcrtatis  rcuocationc  quarrcndum  fit.  At  li- 
bertatem  fcmclcompctentem  certum  cftrcuocari  numquam  poflc.Mirum  i- 
gitur  non  eft  nullum  pcenitcntias  locum  fuperefle  vbi  resintegraeflc  dcfijt, 
iamque  erfc&umpadio  habuit.  Atqui  non  idem  dc  cartcrUrebus  dici  po« 
teft.  Nulla  cnim  conftitutio  cft  quar.  tuara  faciat  rcm    cujam  Titio 

AAAA.  ij. 


1  • 


Digitized  by  Google 


iiot  ANT.  FABRI  DE  ERROR.  PRAGMAT. 
donaueram  ca  lege  vt  poft  bicnnium  cam  tibi  rcftituerct  ncc  magis  fH>ien- 
nium  prancrierit  quam  fi  nondum  prxtcriiiTcproponatur.Etfi  namque  con- 
ftittitio  illa  extat  Imperatoru  in  LyC.de  dcnat.yu*  fub  #Wo.qu£  tibi  dat  vtilcm 
actioncm  inrcjn  aducrfusTitium  fi  ad  dicm  non  tibi  cam  rcftituar,conftitutio 
tamen  non  facit  rem  tuam  >  vt  cx  eo  apnarct  quod  non  dat  tibi  dirc&a  vindi- 
cationcm  qui  vtiqnc  habcrcs  fi  verus  cucs  dominus,fed  vtilcm  duntaxat,  Ncc 
rurfus  dat  ttbi»a£tir>ncm  illam  vtilem  contramc  fcd  contral  itiiim  iuxta  vo- 
luntatem  tncam  vtlexait,  id  cft  non  foliim  quoniam  aliquando  volui,  vcrum 
ctiam  quianuncvolo>&  confequcnteritaxiemuitifi  cgo  vclim.Nam  quandiu 
res nondu tna  cft,nihil  poteft  obftarcquomintis  volutatc  cgo  mutarc  pbflim 
vwpau:  fiattuancvc  tibi  vnqiam  accommodctur  vtilis  illa  in  rcm  a&io,cu- 
n.s  accommodanda?  non  alia  tuit  a-quitasapud  Impcratofcsquam  quod  patt 
non  dcbuerint  vt  voluntas  mca  pcr  Tittum  circumucnirctur.  Atq;  ita  fupra- 
dtcto  loco  contra  noftros  intcrprctcs  condudit  Didacus  In  propofitafpccic 
ex  folo  dici  lapfu  non  injpedirircuocationcm.  Bcne  quidem  vt  arbitror,  fcd 
tamen  non  fatis bona  r.ur>nc.  Mouctur  cnim  cx eo  potiftlmum  ,  quo d  pcr 
lapfum  Jtci  fola  nerfonalis  actio  ci  acqmritur  cui  cx  pa»5to  rcflitui  rcs  debuir» 
Pcrftans  nimirum  tn  eo  crorcquem  nos  rcfutauimus cap.8.  Decadis  fuperio- 
ris  quo  ille  tnordicus  defcndit  poft  alios  interprctes  actionem  vtilcm  quam 
dant  Impcratorcs  in  ^./.^perfonalcm  elfc  non  rcalcm.  Itaquc  ft  pcrfuaflfTet 
fibiDidacus,quodtu»svolumus»im6  vcrb  rcalem  efle  actioncm  illam  non 
pci  fonalem ,  non  dubitaflct  quin  cx  quo  tcmporc  ccepiflet  ipfa  compctere» 
aurrcrri  amplius  pcr  donatorcm  non  potuilTct ,  Quafi  parum  intcrciTct  an  fe- 
cundus  donatarius  ccepiflct  cflcvcrusdominus,an  pro  domino  habcri.  Nam 
&  cum  itapa&um  initum  cft  vt  rcs  donata  leftituatur  ecdcfix  poft  ccrrum 
tcmpus^non  dubitatDidaeus  quin  nullus  poft  dicm  locus  pcenitentiar*  rclin- 
-  quatur,proptcrca  quod  in  ccclcliam  cx  priuilcgio  domintum  ctiam  citravl- 
lam traditioncm  transfcratur  cx  /.  vit*  Cde ficrof Ecclef  vt  ipfc  ratiocinatur 
d.cap.t^.num.i^^idrcrens  etiam  textum  qucm  vocat  cptimum  cx  1.  fi  partcm 
ly.infin.D.yuemAdnifcrutt.amirt.Scdhocpohcrius  an  vcrum  fit  mox  vidcbi- 
mus.Nunc  dicimus  pofle  vtrumquc  vcrum  clfc  vt  &  poftcriori  donatario  de- 
*tr  vtilisin  rcm  actioaduerftis  priorcm  ita  vclcnte  donatorc,  &  tamcn  iii 
donatoris  arbitrio  iit  libcrabtatcm  fuam  quam  in  fccundum  illum  donata- 
rium  contuiit  rcuocare,eamquc  a&ioncm  vtilcm,nc  cx  ccnftirutionc  dari  dc- 
bcat  impedirc.Qucmadmodum  cnim  codcm  farcntc  Dtdaco  pcrfonalis  actio 
qitam  ipfc  ab  Imj>craroribiisdari  putat  tacitam  conciicionem  illam  habirSr 
iion.-tor  in  caJem  vohtntate  perfcucrauerit  cxd.U.C.fimAmcip.itafHer.ahen.t, 
yjy.de feru  export.  Ita  &  a&ioncm  illam  rcalem  vtilcm  dc  qufl  cgo  .conftitu- 
tioncm  Impcratorum  intcrpretor,eadcm  condicionc  fufpcndi  contcndo^ 
ncc  alir?r  pofteriori  dunatariocoira  priorem  dandieflc  cjuam  fi  citis ,  qui  v- 
tnqiic  donauir,voluntas  ptrfcuerct.In  coque obfcruo  pcrclcgantcm  difrcrcu- 
tiam  intcr  vtHcm  &  dircclam  in  rem  aetionem.  Directa  cnim  cumccm- 
pctatex  caufadominij  iam  acquifiti  non  magis  cx  alicnoarbitrio  pendcrc 
potcft,qnam  dominium  ipfum  quod  iam  acquifitum  eft.  Vtilis  vcro  quia  non 
compctit  fcd  datur,  ncquc  ex  ratione  iuris  fed  cx  a.'quitaec,neque  pr«ptcr  do- 
miniumiam  acqurficum  fed  proptcr  acquircndum,  &  co  colorc  quafi  ia 
fratiudicium  prioris  donatarij  pcr  qucm  ftatquominitspoftenori  acquiratur„ 
Libcndumfit  jprohuiiac^uu^to^aalc  coiidicioncni  Ukm  tadtam  rccipit  Si; 
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donatoYvolct.fiquidem  arquitas  admitttt  omncs  arquas  condiciones ,  etiam 
qaas  ftritfta  iuris  ratio  rcfpuerct,  cx  qua  dirc&x  aftioncs  fcmpcrproficif- 
cuntur.  Non  cniin  conftitutio  Impcratorum  habct  hoc  cafu  dominium 
proacquiftto  in  prariudiciu  donatoris  fcd  tantum  in  prariudicium  donatarij  cu 
ius  pertidiam  exccratur,  idquc  nontam  fauorc  poftcrioris  donatarij  cui  Rihil 
proruifsu  fuit,&  in  cuius  pcrfona  non  cft  perfe&a  donatio,quam  fauorc  ipfius 
donatoriscuiridcmfraneitprior  donatarius  qui  acccpcrat  ca  lcge  donatio- 
ncrm   Qubd  igitur  conititutio  dat  vtilem  actionem  in  rcm  poftcriori  dona- 
tario  contra  priorem  ad  conferuandam  voluntatcm  donatoris  poftquam  tcm- 
pus  vcnit  quod  pac*to  comprchcnfum  rucrat,foccrc no  dcbct,vt  eo  magis^pro- 
hibearur  donator  ctiam  poft  illudtepus  mutare  voluntatcm.  CciTantc  quippe 
donatons  voluntatcmullo  iurc  fubnixa  rcperitur  donatio  cuius  in  pofteriorcm 
donatarium  conferendaz  animus  fuerat,  proptcr  quodfublifterc  dcbcat  inuito 
etiam  donatore,  cum  ncqueftipulationcm  habeat,neque  traditione,  foloquc 
voluntatis  donatoris  vinculo  fuftineatur.Scd  hoc  ita  (i  nihil  aliud  nifi  fupradU 
ctam  Imperatirum  conftitJtioncm  infpiciamus.    At  non  fimiliter  fi  ius 
nouum,quod  Iuftinianus  induxit  in  f.fifuts  argentum  fi.§.penulrim.C.de  donat. 
vbiconftituitvt  donatiointcr  viuosnon  traditionc  tantum  aut  ftipulationc 
vtantea,fcd  quacunque  voluntatis  teftificatione  pcrficiatur.  Quanquam  cnim 
Iuftiniani  noua  Icx  nouaquc  aclio  condictitia  pcr  cam  lcgem  induda  eo  pcr- 
tinet  vt  Jonator  rem  qua  donauit  cogendus  ftttradere,in  propofitoautericri 
non  porcft  vt  donator  pofteriori  donatariorem  tradat  qua  non  habct,quaquc 
iamtradidit  priori,  nihilomtnus  tamen  valct  donatio  vt  cofaltem  modoiIJa 
impleat  donator  q<io  potc»r,Potcft  autem  hactenus  faltem  vt  ca  non  rcuocct, 
cum  aliud  mhil  poftcnor donatonusab copewt,ncc  poflit  petcrc.Cur  enim 
voluntatcm  mutarc  liccat  ci  qui  rem  ipfam  fi  h.ibcrct  ctia  tradere  cogcretur? 
Itaq  icin  hacqua?ftione  difttnguerc  dcbemus  non  actioncm  perfonalema 
reali  vt  a  Didnco  tattum  cft,fcd  qtiod ante  nos  ncmofccit,  ius  vctus  a  iurc 
Codicis,&  ius  Codicis  a  nouo  &  luftinianco.Ius  cnim  vetus  talc  fuit  vt  poftc- 
rior  donatarius  nullam  actioncm  habcrct,  ncquc  pcrfonale  ncquc  rcalem  ne- 
quc  dire&am  ncquc  vtilc  ncque  in  priorcm  donatarium  ncquc  in  donatorcm 
fed  iolus  donator  in  priorcm  donatarium  non  parcntcm  legi  donationis  vel 
condi<ftionctn  ad  rcpctcndum  quod  donaucrat  &  tradidcrat ,  vcl  pra?fcriptis 
vcrbis  ad  confcquendu  quanti  lua  interclTet  li  donntionis  lex  non  implcrctur, 
vt  apparct  cx  dJ.$  C.de  donat.jru fnb.mod.  lundJ.vlt.C.de  rer.permut.  I.  legem. 
9«/.  ckm  res  ii-C-de  donat.  l'oftca  fupcrucnit  conftitutio  illa  Diuorum  Pnnci- 
pum  dc  qua  in  d.l.y^.x  vtilem  a&ionem  dcdit  poftcriori  donatario  non  con- 
tra  donatorcm  fcd  contra  donatarium  priorem  cimquc  vt  intcrprctati 
fumus  non  perfonalcm  fcd  rc.ilem.  Acceflit  tandcm  ius  nouiflimum  a  lulunia 
no  conftitutum  quamuis  non  in  Noucllis  tnntum,  fcd  criam  in  Codicc  id  cft 
ind./.fi  fuis argentum  S.pen.gr NoneU.\6i.facr.form.  tranfmif.  cap.  t.dc  tuendis 
donationibus  omnibus  qua:  licitam  donatoris  voluntatcm  hibercnv ,  licct  nc- 
quctraditio  nequettipulatio  intcrucnilfct,  ac  proindc  ijsctiamquar  inabfen- 
tes  collata: clTcnt.Quse  conftitutio  cum  fit  gcncralis  dubium  non  cft  quin  cam 
quoquc  fpccicm  dcq'ia  nunc  tractamus  comple&atur  pertinedtquc  ad  illatn 
ctiam  donationcquam  in  fccundum  donatnriu  confert  quifqnis  prioridonat 
ealegcvtquod  donatur,aJij  rcftituatur»Siquidcm  hancquoq.donationcm  cfTe 
apcrtcfcriptmn  cft  in  ^./.3  C.dedonat.  <]U&  fub  ?nod.  &  in  l.loered&us  50.  de 

AAAA  iij 


Digitized  by  Google 


no4     ANT.  FABRI  DE  ERROR.  PRAGMAT. 

lega.i  quemadmodu  pluribus  docuimus  in  error.y.Dccadis  praecedctis.Proin 
defrulh*aeritfiquiscontranosproBartolovelit  obiicerequod  fcriptum  eft 
in d.l.\.C.fimancip.  ita  fuer.alien.& tn  dJ.$.  D.de feru.export.iun&J.$.F/auiu4 
/.  cjhi  Kgmd  ni.De  verb.ohlig.S\xnt  enim  omncs  loci  Uli  cx  co  iurc  deprompti, 
quod  obtinuit  antcluftinianum:  acpretcrea  pertincnt  ad  aliam  fpeciem,  De 
pafto  fcilicet  praeftanda?  libertatis ,  quae  fpecies  adeo  diftat  a  cartcris  omnibus 
non  in  eo  taRtiim  quod  pertinet  ad  conftitutionem  Marci  de  qua  principio 
diximus  cx  d.U.C  fimancip.  tta  fuer.alten:(ed  in  hoc  ctiam  dc  quo  nunc  agi- 
mus,vt  fupradictam  Iuftiniani  conftitutionem  qua^tumiris  generalem  adhanc 
fpeciem  adaptari  poilc  non  putem :  quia  nimifum  fcruus  cui  libcrtatem  a  do- 
natariopracftaridonatorvofutt, non  eft  capax  fufcipicnda?  donationis  prar- 
fertim  a  domino  fuo,nec  magis  hodie  quam  olim.  Iuftiniaui  autcm  coniti  tu- 
tionon  vfque  adeo  generalis  cftvt  donationes  quaflibct ,  ac  in  quoflibet 
collatas  omnimodo  valcre  velit,fedfuppofitisca?teris  habilibus  tollit  dunta- 
taxat  neccflitate  quac antca  fubcrat  intcrponenda?  ftipulationis  vcl  traditio- 
nis.Carterum  quo  cafu  intcrpofita  quoque  ftipulatione  vel  traditione  non  va- 
ItiifTet  olim  donatio,non  fccit  Iuftinianus vt  valcat  hodie  citra  ftipulationem 
&  traditionem.  Atqui  hullaolim  potcrat  intcr  dominum  &  fcruum  con- 
fifterc  obligatio ,  nec  fi  donandi  animo  dominus  libertatcm  ftipulanti  fcr- 
uo  promifilfct,quia  nequc^ftipulandi  cap3x  erat  feruus  nift  ex  perfona  dornint 
cum  ftipulatio  effct  inucntum  \uris cm\\is i.U.ttemfi 9  $. i.  & BJiff.  Lfiexre 
28.  §.vlt.& paJf.DjcJhvul.feruor.Ergo  etiamfi  hodic  quis  tibi  donarct  leruum 
luum  ca"  lege  vt  intra  deccnnium  eum  manumittcres ,  diccndum  cffet  fu- 
turwm  vt  perindc  ac  olim  poifct  quandocunquc  antc  dccennium  mutare 
voluntatem,qua  non  poflct  mutarc  fi  donaffet  tibi  feruum  ea  iegc  vt  eundem 
feruum  Sempronio  poft  decennium  rcftitueres,no  quafi  fauorabilior  dcbeat 
cfle  caufa  Sempronijquam  libertatis ,  fed  quia  in  perfona  Sempronij  vtiiiter 
potcft  confifterc  conuftitquc  donatio  ,  quar  non  poffet  confiftcre  in  perfona 
ierui.  Obferuandum  autem  eft  diligenter  totam  huius  capitis  difputationem 
ad  eas  tantum  donationes  pcrtinere  qua?  intcr  viuos>Hunt,  non  ctiam  ad  eas, 
quse  caufa  mortis.    Namcum  neceflefit  perfc&am  eflc  donationem  quae 
in  priorcm  donatarium  collata  eft,  priufquam  pnor  ille  donatarius  cx  le- 
ge  donationi  di&a  pofliteffe  obligatus  ad  dandum  quid,vcl  facicndum, 
donatio  autcm  caufa  mortis  etram  qua?  traditionem  habet  vcl  ftipulatio- 
ncm  non  ante  perflciatur  quam  mors  infcquatur  donatoris  /.  non  vtdetur  32, 
D.demoruaufdonat.  confcquens  fit  vt  eo  tcmporc  non  poflit  donator  vi- 
uercquo  tempore  donatarius  incipitefEcacitcr  poflc  conucniri  acproin- 
de  vt  nullus  queftioni  locus  rclinquatur  An  volutatenitnutarc  liccat  donatori. 
Nili  tortc  ficproponas  fa&am  donationcm  caufa  mortis  vt  fit  irrcuocabilis, 
etiam  viuo  adhuc  donatore ,  quod  contingit  guotics  itadonatur  mortis  cau- 
fi  vt  omnimodo  &  ftatim  dominium  ttanftcratur  m  donatarium  nec  ali- 
ter  pofllt  rcs  donata  redirc  ad  donatorem  quam  fi  donatarius  prior  decefle- 
rit  &  ante  donatorem ,  Aut  vt  donatore  ex  ea  infirmitatc  mcrtuo  rcs  non 
rcddatur,-  etiainfi  voluntatcm  donator  mutaucrit.  Hiscnim  cafibusnonfo- 
luin  valetdonatio  caufa  mortis  l.fi  altertam.\\.i.  i.l.Sctwttu         mortis  caufa 
D.de  mort.cattfidonat.Sed  etia  flt  irrcuocabilis  cV  implctur  eo  inftanti  quo  do- 
sator  moritur,&  confcqucter quo  adhuc  viuit.Verum  neque*his cafibus potcfl 
*  locus  quseftioni  quia  fempcr  veru  cft  nf ccflariu  efle  vt  moriatur  donator 
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pritts  quam  fciri  poflittn  donatio  fit  omniinodo  locum  habitura  ac  proindc 
priufquam  contra  donatarium  poffitvfla  efficax  acxto  competere  ad  implen 
dum  modum.Mortuus  vero  donator  amplius  mutarevoluntatc  no  poteft,  nec 
fimiliter  hcrcs  \pC\asd.i^.  D.de/erH.export.  Scd&  alia  ratioeftquar  omnes 
mortiscaufadonationesabhoctradtatu  cxdudit.Nempc  quod  ad  casfupradi 
&a  Iuft iniani  conftitutio  quantumcumque  gcneralis  non pcrtinet ,  cum  non 
minus  rcquirat  traditionem,  vel  ftipulationem  quam  olim,vt  contra  intcrprc- 
tam  omnium  crrorem  Grpius  a  nobis  inculcatum  cft. 


Erkor  Sicvkovs. 

De  patlo  in  ecdefix  fauorem  inferto  dondtiont 
tn 

— 

Vcccdit  vtrefcllamusquodpoftlafonc  &  SocinuDidacus  fu- 
pradi&o  loco  probat  ucuti  ia  retulimus,Si  donauerim  tibi  fu  n- 
du  inter  viuos  ca  lcge  vt  eum  poft  certu  tepus  ccclcfix  rcflituas 
tranfire  dominium  in  ccdefiam  abfquetraditione  faltem  lapfo 
tempore  intra  quod  reftitui  ccclcf  12?  fundus  dcbuit  ob  idque 
non  poffc  me  voluntate  mutarc  in  praciudicium  ecclcfia?  cui  ius  fuit  irrcuoca- 
bilitcr  quefitum.ex  Lvttnter  a^.quam  vulgares  intcrprctcs  vltima  ponunt  CM 
f*cref*nt\eccicf.t\C\  cnim  non  adco  iniqui  in  ecclefiar  caufam  cfle volumus 
qua  nihil  cfle  fauorabilius  arbitramur  vt  priuilegiu  quod  ci  vno  intcrprctu  orc 
coccditur  diminucndu  putemus,hoc  tamendicimus  no  pofTc  priuilegio  Iocu 
eflead  dominiu  fine  traditione  transfcrcndum  nifi  eo  cafu  quo  is  cx  cuius  con 
tractu  dominij  tranflatio  inducitur  traderc  rc  pofiet  fi  vcllct  vt  fidta  dominij 
traflatio  aut  potius  fidla  traditio  verac  rcfpodcat,quomodo  de  falfis  confeflioni 
busfcriptum  cft  in  l.confe^toniims.\\.D. de interrsn /«r.^ir.Atqui  tractamusde 
donatorc  qui  ctiamfi  vellct  non  poffct  tamen  ecclefiar  tradere  rem  quam  prio 
ri  donatario  iam  tradidiflTet:Et  rurfum  dc  dominio  in  ecclefiam  trasferedo  no 
i  donatorc  fcd  a  primo  donatario  qui  tamen  nihil  ipfe  donauit  &  cuius  rcfpc 
ctu  donatio  penitus  nulla  eft.Ficri  ergo  non  potcft  vt  cam  rc  ecdefig  tradidiflc 
fingatur  aut  donator  qui  non  poffidct  aut  donatarius  primus  qui  donator  no 
cft  ne  plus  poflit  fi\5tio  in  cafii  fi&o  quam  vcritas  in  cafu  vcro.  Itc  dicimus  pri 
nilegium  hoc  no  ad  alias  donationcs  ccclefia?  fa&as  pcrtincrc  poflc  quam  quf 
fint  pcrfeftae  fcilicct  pcr  ftipulationem  qui  alius  modus  cft  perficicndae  do- 
nationis  traditione  defictentc.Ncc  cnim  donationis  nomen  mcrctur  donario 
inutilis  auf  imperfcfta  &  dcniquc  nullius  momcti  ctfeU.+codemnatu.DJe  re 
fWfc.fatifque  magnum  ccclafiac  priuilegium  illud  eft  vt  ex  donationc  pcr  ftipu 
lationcm  fafh  dominium  in  eam  (inetraditione  transferatur,  contra  rcgnlaty 
iuris  de  qua  in  Ltr adttionibns. 10. CJe patt.  Atqui  donatio  qua?  fit  pcr  pactum 
appofitum  fauore  abfcntis  in  donationcqtiam  idcm  donator  contulcrit  vtili- 
tcr,  nulla  eft,inutilis  &  imperfc<5ta  ex  rationeiuris  vcteris  cum  ncq*ic  tradi- 
tionem  habcatncqucftipulationcm.  Ergo  ncquepriuilcgium  habcrevllura 
poteft  ad  dominiu  in  abfcnte  finc  traditione  trasfcrcdu.Priuilcgia  nauuc  om- 
nia  fupponut  terminos  habilcs  id  cft  &  pcrfona  aliquacfTc  fitie  v#r5  liue  ficta 
&  donationc  aliqua  cui  priuilegiucocedatur.In  eoquc  h»ut  dubie  crrarutlafon 
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6  Socinus  ad  d.$  FlauiusJ.tjut  D M  verb.M.cof<{w  fccucus  DiuV 
cus  d.cap.14.  »*«i.i4.qui  mchercule  fuauis  eft  cum  ait  cgregia  commcndatio- 
ncdignumeflequodnostameuidentcr  falfum  efieoftendimus.An  igitur  di- 
ccmus  reuocari  poffc  donationcm,qua2  fuerat  m  cccleiia  collata?  abiit  vt  dcte- 
riorcm  faciamus  condicioncm  eccleliarcjuamcetcrorudonatariorum.lam  au- 
tem  diximus  Iuftiniani  confttcutionem  racere  vt  reuocari  non  poflit  ea  dona- 
tio  cjuar  in  abfcntem  collata  cft  ctiam  nuda  vohintatc  nec  folum  eo  cafu  ^uo 
fit  in  donatoris  potcftate  rcm  donatam  tradcrc  fecundo  donatario,  fed  tum 
quoquccum  ideo  folum  impcditur  donacor  ne  poilic  tradere  pofteriori  do- 
natario  quod  iam  priorirradidcritfiairod  nrhil  infirmet  fac^tam  pofteriori 
donationcm.ldcm  igitur  multo  m,»gis  concurrcntc  ecclcfia?  fauorc  admittcn- 
dum  cft  in  donatione  quam  quis  in  ccclciinm  contulerit  vt  cam  reuocarc  do- 
nator  non  poflit  nequc  antc  ncque  poftcaquam  tcmpus  pretericrit  intra quod 
fatift  icere  debuit  pt  ior  donatarius.Ac  hoccx  iurc  communi  non  erpriuilegio, 
cuius  ncq.ic  neccilicas  ncq*,  vtilitas  aliqua  cffc  potcit  in  co  cafu  in  quo  cccleiia 
pro  fc  haDct  ius  comunc.  Planc  quod  hodic  dicimus  valcre  hanCdonationem 
iurc  communi  &  iine  vllo  priuilegio,inducit  priuilcgium  illud  quod  cccleft£ 
dacum  cft  de  dominio  in  ea  iine  traditione  tranfterendo,cum  aliud  nihil  ar.tea 
obftarct  nc  priuilcgio  Lc  js  efle  pciTct  qium  quod  donatio  non  valeret.  Icaq; 
in  hanc  fpeciem  vtrutnque  concurrit  &.  ius  communc &  priuilcgiur»,  fcd  diucr 
fis  refpcctibus.Ius  communc  vt  dcnatio  valeat,  Priuilcgium  vcro  vt  dominiu 
acquiraturcccleiia:  citra  vllam  tradicionctn.Taccoquod  ljdcm  interpretes  qui 
voluntcfle  hoc  vnum  cx  prtuilcg  jsccdef  x  vt  in  eam  dominium  abfquc  tra- 
ditionctranftcratur  nccn)inusc.\  caufa  donationis  quam  altcrius  contradus 
cuiuslibet,ex^./.vr/i«/rr.qua;fanc  dc  donatiotiibusquoque  loquitur,ijdcm  ta- 

.  mcn  dcfcndunt  frequcuciorc  calculo  non  v.tlcre donationcm  coliaum  in  ccclc 
fiam  taquam  abfcnccm  fi  ncmo  (ic  qui  eam  ecclelia;  nominc  agnofcat,ex  gloff. 
in  l.tlLid.\Q.  inverb.atta  caufa  eod.ttt.c{\\»\\\  vulgo  probatam  cfic  tcfiatur  lulius 
Clar.in  f.donatio-yu&ft.u.w  fin.  poit  K\i\T\.cdnf.\$.\o.  &  conf.  3  ~,.num.  iq.ltb.q* 
Adco  putant  necciiariam  cfic  prxfcnciam  donatarij  quod  olim  quidcm  verum 
fuitfed  hodicfane&  in  cccleiia&  in  alio  quolibet  donatore  raififlimum  eft. 
Quod  vero  Didacus  pro  crrore  fiio  tuendo  aduucit  l  fi  partem  \o.$.\-D.ejuem- 
ad.feruttutmit.ccrtc  nimis  infi  btilc  cft.Ibi  cnim  tra&at  Pcmponius  non  dc  do 
naticnc  aliavc  contra&us  fpccie  fub  ccrto  pacio  facta,fcd  dc  icruicucc  via;  lcga- 
ta  ei  qui  fubindc  tundum  alii  vcndidcrit  ignorans  ignoranti  viam  legatam  eflc, 
Et  atc,viam  ficuti  acquifita  fucrat  Icgatario  ignoranti,  ita  &  co  ignorancc  tran- 
firc  fimul  cum  fundo  vcndico  in  empcorcm ,  cum  fcquatur  ncccifario  fundum 
«jtiia  cft  ius  fundi ,  aut  potius  nihil  oliud  quam  fundus  ipfe  qualitcr  fe  habct  /. 
fuid  a/tud.£6.  de  ver.fgntf.  Ac<\u\r\tur  itaquclcgatario  cidemquc  vcodicori  e- 
tiatn  ignoranti  co  proriiis  iurc  quo  cacera  lcgaa  omnia  pcr  vindicationcm  re- 
lida  quae  fola lcgis  potcftatc  non  folum  citra  vJlam  traditioncm ,  fcd  ctiam  i- 
gnorantibus  acquiriHUur  l.fihusfamtlLu  \6.D.yut  tefl*im.facer.  fojf.t.  cum  pater 

7  "j.f.furdo  De  tegati. tanto  ntagis  qucd  ncctradi  via  potcfi,cum  fit  execruin 
numeroqua?  quonia  in  iure  coniiftunt,nullam  rccipiut  traditicnc./.i.^.f/f.  D- 
derer.dttiifiEmptorl  aute  acquiricur  non  iurc  Icgaci  auc  cx  alia  ccfiacoris  volu- 
tatc,fcd  quia  itts  fitndi  cft  quod  fcquitur  fundu  quocunquc  ieric  ncc  fcparari po 
tcft.  a  fundoJ^oc  vero  nihil  comunc  aut  itmiic  habct  cu  ea  ipecie  dc  qua  di/pu 
kuam^n  qua  ponitiiusxc,quairiiitdoriauccitopado^3cque  principaiitcr  nc- 
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que  acceflbric  tranflata  fuilfe  in  fccundum  donatariu,nec  rurfus  ignoranti  ci  ac 
quiri  potuiflc,nccdcnique  finc  traditioncetiafi  fciuiflet,  prefertim  concurreic 
ctia  eo  vt  quauis  rcs  donata  fui  natura,talis  eflet  quar  tradi  poflet,traditio  tame 
hk  nulla  non  folum  non  intcrueniflet,  fed  ncqueinterucnirc  potuiflct,  eadera 
fcilicct  rc  ia  priori  donatario  tradita  pcr  cunde  donatore.  Sane  quod  ad  ecde- 
fiam  aliamvc  pia  caufam  pcrtinct  valdc  fingulare  fi  modo  veru  illud  cft  qucd 
fubiungit  Didacus  dicfc.cap.i^.num.i^.priuatu  quemlibct  poflc  &  ccckiia?  & 
alteri  cuilibct  piac  caufa;  ftipulari,&  acquucrc,Ixelof.communitcr  probaTa4a 
cap.yuoues cordts  i.ynxji.-.Nz  quod  priuatus  quilibet facere poteft  cur  no  mul 
to  magis  iacerc  potcnt  donator  ipfc  ciim  lcgcm  rci  fua?  dicit?  Lintradttionibus 
qi.D.At paSt.  Atxjui  quod  ad  donatorc  pcrtinet  nihil  intcreft  an  ftipulctur  an 
pacifcatur  dumodo  in  ipfa  traditionc,  quia arquc  valct  pactu  illud  adagcndum 
atque  valcrct  ftipulatio.Ergo  cx  pafto  in  fauore  ecclelia:  appefito  a  donatore 
perinde  acquirctur  ecclefia?  ius  irrcuocnbile  acfi  donator  ecclefia?  ftipulatus  cf- 
kt  Liuris gentium  7.$. ejHimmo.Xy.de patt.Uet~}a.4.o.D.de  reb.credtt.  Vcriim  nc 
hoc  dici  poflit  illud  obftat  quod  donator  qui  donationi  fua?  cam  lege  dicit ,  vt 
rcs  donata  reftituatur  ccclciiar  fiue  de  ea  re  pacifcatur,fiue  ft ipulctur ,  non  tam 
ccclefia:  quam  fuo  nominc  id  facere  intelligitur,  vel  ideo  maxime,  qudd  in  ijs 
etiam  quar  quis  & alicnoSc  fuo  nominc  raccre  poteft,fic  obfcrunur  vt  ea  fi  fim 
pliciter  fada  fint  proprio  facicntis  noininc  potius  quam  alicno  fac~h  cflc  vi* 
deantur/.^.D.^f/a/itf  quoniam  diligcs  paterfomiliasquilibet  ita  faccrer/.  cum 
txplHrtbus^f.eod.  Itaqucaliud  eft  ftipulari  quem  vel  pacifci  nominc  ecclcfiar^ 
aliud  vcrcVin  vtilitareni  ecclefia?.Hoc  cnim  poftcrius  ficri  potcft  ctiam  abeo 
^ui  fuo  nominc  pacifcatur  vcl  ftipuletur. 


LrROR  TEKTIVi. 

Sipatlum  contraVminter  a/ios  inito  adieBum  fauore  abfentts  pofhno- 
dum  ab  eo  fi* acceptattmi,Aut fi  contrailus  tlle  mratus fu. 

Vo  ifti  cafus  funt  in  quib;  s  omnes  interpraes  volunt  ex  pac"to 
intcralios  inito  fauorc  abfentis  acquiri  ius  irreuccabileabfcn- 
ti,vt  tcftatur  pn  bacqi  Didacusdtft.eap.iq./tb.i.variar.  refofon 
Primus  eft  fi  abfcns  illcfcicns  pactum  in  fmgratiam  factum 
jgnofcat  illud ,  &  vtloquuntur  acceptet  quamuis  abfcnte  tunc 
cV  ignorante  donatorc.Alter  cft  Sicontra&us  in  quo  paclu  ad- 
hibitum  eft  iuratus  proponatur.  quomodo  iurat^r  hodic  paflim  omnes.  Ego 
in  vtroquc  cafu  falfam  puto  intcrprctum  opinioncm  Nam  quod  ad  priorcm 
attinct  quae  ratio  impedit  ne  valcat  donatio  in  abfcntcm  coilata  fi  iuris  vetc- 
ris  rationem  intuearc  (quam  folam  interprctcs  hic  intucntur  non  qubd  ca  tan 
topcre  amct  fed  quia  noua:  Icgis  Juitiniancaj  vim  &  ftnfuin  non  pcrceperunt) 
quod  nimirum  pcrficinon  poflitnili  pcr  tradirionem  vcl  ftipulationem  qua- 
nim  ncutra  potcft  ficri  iiucrabfcnrcs  prastcrqium  fi  traciitio  hat  pcr  interpoil 
tam  pcrK  nam  t.^.l.abfcnti  xo.D.de  dona:.  tvdcm  proculdubio  impcdit  nc  in 
abfcntcm  donaurium  collata  donatio  abfcntc  donatore  pr  flit  acceptari  &  a- 
gnofci. Vno  fciiiccr  codcmqtic  inftati  3c  donationc &  contractum  qucinliber 
perfici  neccfle  eft,&  vrriufquccontrahcntium  voluntatem  in  idem  illod  inftas 
conairrcre,maximc.vcro  cum  agitur  dc  dominio  traftcrcnda'  Ltsionmibus  y 
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hus  fyD.de  obligat dr  4#w».Tam  autc  vcrum  cft  non  cocurrere  vtriufquc  vo- 
lutatctn  cum  donatartusagnofcit  donationeabfente  donatorc,  quam  cum  da 
natoriara  confcrt  in  abfentem  donatariu,ncc  magis  potcft  eaacccptatio  tradi  - 
tionis  aut  ftipulationis  vim  habcrc  cum  abeft  donator,  qua  donatio  ipfa  cum 
abfcns  cft  donatarius.  Proindc  fi  acceptatio  ifta  fa&a  donatorc  abfentc  fuffi- 
ccrct  ad  perficicndam  donationcm  &  ad  iusaliquod  irrcuocabilitcr  donatario  * 
acquircndum,idem  abfurdum  fempcrcucniret  vtdonatio  valcrct  quar  ncctra- 
ditionis  ncc  ftipulationis  vinculo  colligaretur.Eflet  autem  hoctaco  abfurdius 
quod  cum  hodieiure  nouo  valeat  donatioctiam  inabfentcm  collataex  fupra- 
di&a  Iuftiniani  conftitutione  in  l.fi  fuis  argentum  fy$.venuit.C.de  donat.  nulla 
tamen  lex  eft  aut  vctus  aut  noua  quz  donationem  in  aofentcm  donatariu  col- 
latam  ob idquc ab  initio  inutile ex  poft  i acto  coniirm ct  ob  id  folu  quod  p  oft- 
modum  fuerit  agnita  pcr  donatarium  abfcntc  &  ignorante  donatorc.  Ncquc 
tamc hoc ftc acctpi volumus  quafi putemus  donatione  hanc fic acceptata nul- 
lius  elfc  mometi.  Iatn  cnim  diximus  ncc  dubitare  nos  quin  valeat  ture  nouo 
ex  dicta  Iuftiniani  Icge.  Sed  ncgamus  valcre aut  aliqua  in  re  vtilcm  cftc  accc- 
ptationcm.Tatum  abcft  vt  nccefiariam  cfle  putemus.Nam  1 i  nobifcum  fcntias 
valerc  adcoque  irreuocabiliter  donationcm  cx  quo  tcmpore  facla  eft  ctiamil 
collata  fit  in  abfcntcm  &  priufquam  acccptata  fit  quid  poteft  addere  acccp ta- 
tio?Si  vcrb  cum  intcrprctibus  contranos  defendas  nc  quidehodte  valerc  hu- 
iufmodi  donationcm  antc  acceptatione ,  probarc  tc  oportcbit  valcrc  poftqua 
fucrit  acccptata,quod  ego  negaui  fempcr  &  negabo.  Quod  autcm  ad  aliu  ca- 
fum  pertinct  dc  contractu  iurato  in  quo  adpofttum  fit  pactu-  de  re  donata  al- 
tcri  reftituenda,vtdctur  mihi  interprctcsnoftri  moucri  pcfiima  rationc,tlIa  vi- 
dclicct  quam  rcfert  Didacus  d.cap.i^.nu.io.au6d  iurifiurandi  vis  ea  fit  vt  con- 
tt  «ctus  fui  natura  reuocabilesfjciatirreuocabiles.Exglof.communiteradpro- 
bata  in  l.fipccuniam  j.in  verk.neceJfe.D.de  condicl.canf.dM.  Nam  duo  fupponit 
haec  ratio  quorum  vtrumquc  falfiim  eft.Donationcm  efle  conrractum  ,  Et  efTc 
fui  natura rcuocabilem.Fattor  pa«ftum  i Uud  in  donationc appofitu  fauerc ab- 
fentis  non  aliam  caufam  habere  quam  donationis.  Sed  ncgo  effc  donationcm 
infpecto  eo  iurc  quod  antc  Iuftinianum  obtinuit,cum  ncquc  traditio  fit  ncq; 
ftipulatio.Nego  fi  cam  vclis  donationcm  dicere  qualis  hodie  proculdubio  cft 
po(Tc  dici  reuocabiIcm,cum  donatio  quaplibet  intcr  viuos  hoc  ipfb  quod  &  v- 
tilis  &  intcr  viuos  eft  fit  ir  reuocabilis  Lvbi  tta  donatwr  ij.D.de  mor.cauf.donat. 
Ad  quid  ergo  prodcfieiufiurandum  poteft?  Rurfus  cum  donator  iurat  fe  a  co- 
uentts  paftis  non  receflurum  an  fortc  cogitat  dc  fe  obligando  quantum  ad  po- 
fteriorcm  donatariutn  cum  quo  non  contrahit,ac  non  potius  dc  confirman- 
do  iurc  prioris  donatarij  cui  foli  iurat?  Illa  potius  ratio  raccret  contra  donato- 
rcm,qubd  plcrumque  autoritas  iurifiurandi  confirmet  cas  quoquc  conucntto 
ncs  quatalioqui  non  valcrent,vtfolcnt  traclarc  noftri  ad  Juth.  facrament*  pu- 
herum  Cfiaduerf.vendtt.Scd  neque  ha?c  ratio  me  mouerct,quia  fi  ius  ciuilc  in- 
fpicio,falfa  cft,quod  non  patitur  vt  iufiurandum  contra  lcges  prafftitum  vllius 
fit  tnomcnti  Lnon  dubium  }.in  fin.Cde  legib.Liuris^enttum  7./.  (*) generaltter.jfi 
dep ac~hl.fi quis  inqutltnos  \\i.in fin.de  legat.uSi  vcro  tus  pontificium ,  quod  ni- 
hil  aliud  intuetur  nifi  an  feruari  iufiurandu  poffit  citra  difpendiu  falutis  etcr  n  c 
poteft  quidc  vcra  eflc  plerifquc  cafibus  propofitio,fed  no  ad  re"noftra  accomo 
data,quia  illud  ctia  veru  cft  quod  Canoniftz  palTim  clamatjurifiurandi  vincu 
lu  eflc  pcrfoualc  n6  foliimcx  partc  iurantis,fed  ctia  cx  partccius  cui  iuratur  vt 

non 
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no  alii  prodcffe  debeat  quam  ilii  ipfi  ctii  iuratu .  ft,ciufvc  fucccffori  vniucrfali. 
Atqui  in  propofuo  cafu  fecundus  donatarius  quc  ponimus  donationis  tepore 
abfente  fuiiTe,neque  illceft  cui  donator  iunuit,neq;illius  hcres,fed  talis  in  que 
no  nif;  inutilitcr  colhta  donatio  fuit  potius  quamjetrocabiJiter,  tametfi  pjctu 
ipfum  etia  fine  iureiurando  valeat  ad  obligandu  donatariu  donatori.  Nullum 
crgo  hac  partc  comodu  poteft  eiTe  iurifiuradi,  ncq;quod  ad  perfoni  donatorls 
cui  pa3u  furficit  ctia no iuratum,ncquc  quod  ad  nerfona fecundi  donatarij  cui 
donator  neq;  promittit  ncque  iurat  quicqua.Hodic  vcro  poftquam  Iuftimano 
placuit  vt  valcat  quaccuq;  donatio  ctiam  in  abfcnte  collata ,  fi  aliud  no  obftet 
quam  ratio  illa  quar  olim  obftabat  quod  neq;  traditio  neq;  ftipulatio  intcrue- 
nillct,^./.y7 cjHis  argentum  $5  f.penuluCAe  donat.wwxho  minus  dici  potcft  iu- 
ri(iuradivim&  poteftate  vlla  enc  dcbcre  ad  confirmandu  irreuocabiliter  pa- 
c"t u  quod  per  fe  llt  no  modo  validu  fcd  etia irreuocabilc  ex rationibus  per  nos 
fupra  difputatis.  Ex  quibus  apparet  nihil  interprctes  noftros  in  tota  quarftione  * 
ifta  vidiflc  omniaque  erroribus  inuoluilTc.  Hoc  vnu  admitti  potcft  &  vcru  eft 
quod  illi  volut  etia  eo  cafu  quo  admittut  Bartoli  fcntcntia  vt  donator  volunta 
tem  mutare  po(Tit,pertnittendu  tamen  cffc  priori  donatario  vt  Icge  fibi  dtwta 
impleat  ctiam  inuiro  donatore.Ex  LquAptum  K.ffde feru.expvrt.  nempe  cum  ni 
hil  interfit  donatoris,ad  quem  non  co  magis  erat  rcditura  rcs  donata,quamuis 
ad  pofteriore  donatariu  non  pcrtienirict,  vt  ratiocinatur  Didac.^4^ J4. w.9. 
exl.Arifto.&.§.\.ff.de  donatA&opt  etiafuperiori  noftra:  fcnrcntia:  confcquens 
cft.Nam  fi  veru  eft  vt  cft  quod  volumus  valcrc  hodie  donationc  in  tcrtium  ab- 
fcntcm  collatam  ncc  poiic  aut  a  donatorc  ipfo  reuocari,aut  a  priorc  donatario 
negligi,mult6  magis  dicendu  cit  poiTc  ilJa  inuito  quoque  donatore  impleri  a 
pnmo  donatario  cx  leee  donationi  dida.Scd  illud  fcrre  nullo  modo  polTum 
quod  ijde  volut  poiTedonatorcm  pcenitere  antc  acccptatione  ialtem  cxcon- 
fenfu  donatarij(afiud  enim  ciTe  putat  fi  velit  pcenireredonarario  no  requifito) 
etiafi  donator  abfetis  nomine  ftipulatus  fuiiict  quod  refpodit  Alex.Sc  ad  eum 
MSlin.amfzo^Jtb.i.Tiraf.  de ftrimogen.fuxft.fi.Ct2uc.confi^^tu  n.Sc  Chaff. 
tt^53.0ff.58.Merit6a|uc  in  co  reprehCciutur  a  Didaco  d.n.\$.ver.terho  apparet 
vbi  cocludit  no  poffc  in  prariudtcu  absctls  donatione  ifta  reuoeari  ctiaex  co- 
lenfu  donatoris  &  ddnatarij.Scd  mala ctia  vt  puto ratione,  Qju.i^u qui upotuit 
donator  ture  opttmo  ah/enti  Jhpu/art  ex  re  in  donationem dedulta.  Mcminit fcili- 
cct  cius  quod  idcm  ille  iam  dixcrat  d.cap.i+*tu.i.  Ex  contradibus  qui  rc  con- 
trahuntur  alteri  per  altcrum  polTc  acqtiiri  obligationem  cx  iea  ytu  ciutltter  g, 
ff.de acqusr.rer.dom.quod nos ia  refutauhnus in  praeccdcnti Decade,  plane'que 
aliatn  illius  loci  fentcntia  eiTc  oftendimus.  Ucbuit  cigo  dicerc  1  Jco  non  poiTe 
donatione  hanc  rcuocai  i  in  prziudicium  abfcntisnec  fi  donator  &  donatarius 
confcntiant,quonia  hodie  valct  ab  initio  ex  conftitutionc  luflinianj,  donatio 
autc  quar&  intcrviuos,&  abinirio  vtiliscftreuocarinunquapoteft  donatario 
inuito.Nam  &  Alcxmder  ipfe  &  Molincus  rarentur  quod  &  Didacus  rcfert  & 
probat  non  pollc  donaticnem  reuocari  in  praEtudiciuin  abfentis,etiam  ante  i- 
jjfius  acccprationcm  quotiesex  lcge  munic  p:li  vclexftatuto  altcri  peraltcru 
ficrUpotcft.Qttidni  ergo  idem  iuris  habcbit  gcneralitcr  &  indiftinclc  cum  ho 
dic  iurc  communi  fieri  potfit  aquolibct  cuilibetctiam  abfenti  nullaquc  rra- 
dit  one  aut  ftipulatione  interuenientc  ?  Scd  idera  Alexandri  &  Molinci  error 
fuit,qui  cancrorum,quod  ad  ius  hoc  communc  quia  nouum ,  totumque  iufti- 
niaacum  cii,uon  rcfpcxcrunt. 
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Ekkor    clv  a  r  t  v  s. 

Ve  contratltbus  innominatU fattu  in  fattorem  ecclefu  au  t 
alterms pia  caufa  An  m  iit  locns  fit paentten- 

anfa  rcuocabtle. 

N  cotra<5tibus  innominatis  pcenitctix  locu  ciTc  coftat  inrcr  om- 
ncs  iuris  vtriufq.  intcrprctcs  &veru  eftRationc  iiiaqua  in  prece 
^  detibusDccadibus  attulimus,quod  initiu  obligationisfumutcx 
Vi  fa&o  eius  qiii  prior  implet,  Is  porro  qui  prior  lmplct ita  facit  vt 
'  alium  fibi  no  vt fc alij  obligct  /.3.$.] ./.// pecamam  j.mprwcip.D. 
dc  codtct.cauf  dat.Scd  foieonoftri  cxceptionc  addcrePrartcrquam  li  rauorccc- 
clcli.v  autaltcrius  pi«e  cau(a?  contra&us  initus  proponatur.  Hoc  cnimvolunt 
cilc  priuilcgiu  pia:  caufa?  intcr  tot  alia»vt  pccmtcntiar  locu  nullum  rciinquatc* 
Lfiefo  9  in prmctp.D.de ittr  /^/.vbiVlpianus  fcribit,Si  cgo  Sciar rcs  dcdcro  vt  i- 
pfa  fuo  nomine  in  dotcm  det,ficri  rcs  cius  licet  non  m  dotcm  datarfint  fcdei 
condidionc  tcneri.Quod  fi  pro  ca  rcs  cgo  dcm  fiquidc  antc  nuptias  intrrdlc 
qua  codicionc  dcdi,  Vtru  ita  vt  ftatim  accipictis  fiant  an  vt  fccutis  nuptiis.Si  vt 
itatim  nuntio  miflb  poflc  mc  condiccic,  li  vcrb  no  ftatim  pofle  mc  vindicare 
quiamcae  rcssut.Qtiarc,inquit,ctfifcqui  nuptic^  nopofsut,  ptita  proptermatri 
monij  interdidionc  ,  cx pofteriore cafu  res  meae  rcmanebut.Lxquibusinfcrut 
noftri  pcenitetie;  locuin  omnibus  ijs  fpcocbiu  nullu  elfcquia  no  cx  pcenitctia 
codiclione  dat  Vlpianus  fed  tatum  obcaufam  non  fecutapro  qna  h.crardatu: 
JidSaddunt  aliud  clTe priuilcgiu  pia;caufa?,huicproximum,vt  mandatuquod 
fui  naturarcuoc.ibilc  cftad  nutum  mandantisadcoquc  ipfius  mortc cxpirat L 
tnadatu  i^.CmadatM  tamc  imcruencrit  fauorc  pi$  caufa?»p<  ifit  quidc  rcuocan 
per  donatorc  iplum,at  fola  ipfius  moitc.ncquc  rcuocatum  ocquc  finitu  clfc  in 
telligatur,adc6qucnccpcr  hcredemipfius  rcuocari  poflit.  Siccnim  Hippolit. 
Mirlil.SwjW.44  pofiSzldu.  w.di.mandatum  cr  in  cap.i.qui fucccf .  frud.tcntat. 
confvrm.adfin.fi)  m  cap.  cum  veniffet.  1.  De  tejltb.  Fci.tn  cap  relatum  col.  2.  De 
cffc.delegat.  Quam  in  fcntetiam  mouentur  cx  cad.l.li  cgo  y.i.vbi  idem  Vlpia- 
nus  tr.utas  cam  fpccic  in  qua  cgo  rcs  aiiquas  alicui  tradidcro  ca  lcgc  vt  nuptijs 
fccutis  dotis  efficiantur,&  antcnuptias  dcccflcro,poftquam  propofuit  quarlho 
ncm  an  fccutis  nuptiis  dotis  cflc  incipiant,rcfpoditquc  non  puilc  m  dominio 
cius  cffici  cui  dat*  funt,quia  no  nifi  poft  mortc  mcipiac  domimii  tiifccdcrc  ab 
eo  qui  dcditquia  p£dcbat  donatio  in  dicm  nuptiarum,cum  autc  nuptiaru  con 
dicio  fcquitur,ia  hcredis  dominium  cft  a  quo  difccdcrc  inuito  co  non  potcft, 
Sub  inngit  Sed  bemgmw  e(i  fauore  dottnm  necefutatem  impom  heredt  cbfenttrc  ei 
qm  d  defur.clusfecttaut fidtfiulcrttvel abfu.etta  nolentc  velabfente  eo  domtntum 
tpfoturctransfer-tnemulurmaneattndotMta.^rxi  quod  Vlpianusfauorc  dotis 
rccipiendum  ellc  ait  protrahunt  illi  ad  quamlibct  cauiam  piam  ,  quippc 
qtiod  dotis  caufi  pia  cftc  cxiftimctur/.  cum  ts  j2.(S.  mnlter  D.  de  cohdtcl.  mdcb. 
Vtramquc  traditionc  hanc  rcfcrt  Didacus  Ub.  i.var.refo/ut.c.\^. ».15.  cr  ic>.  fcd 
ita  vt  priorcm  improbct  d.num.\G.  \n  fin.  dcfendcns  in  contractibus  inno* 
minatispocniteiuia!  locum  efle  quantumuis  rcfpiciant  fauorcm  pixcaula: 
pcft  Roman.laf.Socin.Arc.ibidcm  abco  citatos:?oftcriorcm  vcroprobctqui 
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dem,fed  ncget  eana  probari  cx  d.Lji  ego  jf.ncc  rurfus  cx  czp.exiftverfin  H  verh 
cafu  De  verb.ftgntfic.tn  6.  quo  ctiam  loco  paflim  noftri  aa  cande  fcntcntia  coa 
Brmandaabutuntur  ,cum  tamcn  ncquede  contra&u  innominato  neque  dc 
mandato  ibi  agatur  vt  &  Didacus  bcnc  obfcruat.  Eso  aufim  diccre  vtramque 
tradirioncm  falfam dTc, cum  aliquo  fiue  pontihcij  fiue  ciuilis  iuris  loco 
ncutra  probctur.  Quid  cnim  abiurdius  aut  periculofius  dici  potcftquam 
fi  priuilegia  qua:  fcmper  a  iuris  communis  rationc  abhorrcnt  ob  i  Jque  odio- 
fa  &  ipfis  duodccim  tabularum  legibus  improbata  prohibitaque  funt,  pro  cu- 
iufqucarbitrio  vtapudintcrprctes  fit  &  mducantur  &inducr,a  multipliccntur? 
Cumquc  nulla  in  cam  rem  lcx  ncccflaria  cQct  hoc  ipfum  tamcn  fatis  apcrte* 
qtiamquam  minime  gcneralitcr  a  Iuftiniano  cautum  vidctur  in  l.illnd.iy, 
m fin  C.de  facrofan.  Ecclef.  vbi  fcribit  in  hxc  vcrba  Nullt  danda  hcentta  qtt*» 
tuwjut  alta  cauft  fttaji  pietatis  itere  fubnixa  prater  eas  cjuas  fpectaltter 
expcfuimus  \introducenda  >  vtterum  fcita  fuper  intimandis  donationi* 
buspermut+tre.  .Non  cftautem  difticile  oftcnderenulld  iuris  loco  probari 
eqrum  fentcntiam  quiin  contractibus  innominatis/fauorc  pia?  caufrrceni- 
tcntiam  admitti  pofie  ncgant ,  cum  pro  fc  nullum  ailtcrant  prartcr  d.l.ft  eag 
inprwcip.  ad  quam  rcfpondct  Didacus  non  agi  co  loco  dc  cqntractu  inno- 
minatojctf  de  dationc  dotis ,  quar  ipfa  nihil  aliud  cft  quam  contractus  dotis, 

r'mfincintcrinnominatos  ncmovnqua  nominauit.  Eft  enim  contraftns 
is  cx  corum  numcro  qui  rc  pcrncinntur,cum  dote  folatraditio  vcl  numer* 
tio  faciat  non  fcriptura  \xaitl.\.C  de  dot.  catttJion  num.Quod  fi  contrac"ttis  do-» 
t  tisnon  eflet,faltem  donatio  dici  dcbcret  facta  ob  caufiim  qua?  fecundum  no- 
ftros  ctiatn  contra&us  nominatus  cft,ob  idque  mirum  vidcri  non  poflet 
rcuocar  i  caui  non  poflc  pcr  folam  pcenitentiam  quippccuilocusnullus  cft 
in  conrradtibus  nominatis.  Nam  quod  rcs  dnturobeam  caufam*  vt  in 
dotem  polteafit,  non  tollit  donationem  ,  cum  donari  dicatur,  quodnul- 
lo  iurc  cogcnte  conceditur  /.  donari  19.  Dedonat.  nulloaurem  iure  cogi  po- 
tuerit  is  qui  dedit  ob  dotem  vt  darct,fi  darc  noluiflct.Ncc  ad  hunc  cafum  per- 
tinet  quod  Vlpianus ait  inlhociure \y.$.penu/t.eod  tit  ftipulationcs  aut  tra- 
ditioncs(idcm  naquein  i trtfquciuris  cft )  qua?  ob  canfam  fiuht  non  habere 
donationem.  Id  namqi'c  intclligitur  de  co  cafi»  quo  aliquam  cau/am  habucric 
donator  prcptcr  quam  dare  debucrit,  qua?  caufa  nulla  clt  in  co  qui  fiuc  re  fiue 
fccuniani  dar  ea-lcge  vt  rcs  illa  vel  pccunia  in  dotem  conucrtatur.Non  enira 
feuorcm  donantis  ea  caufa  rcfpicit  icd  donatarij  fempcrque  vcrum  cft  w  par- 
tecius  quidonarvcramcfle  donationem  cum  aliam  caufam  nuflam  babcat 
quam  ipfius  libcralitatera./.  vl:. §.\.D.tju&  in  frand.  credtt.  Jrnquc  faJltintur  e- 
gfegic  intcrprctcs  noftrieuidc  hoccontraduloquunturqur.fi  fircontra&u» 
I>o  vt  dcs,cum  cgo  do  foturb  mai ito  ftindum  vt  cum  habcat  in  dotem  vxo- 
risfiaenomine,autcumegodoipfiusvxori,vt  cum  dctmarito.  Nam  con- 
tractus  Do  vt  des  eft  cum  do  tibi  vt  mihi  des  ,quo  cafu  ficut  donandi  animus 
nulluse(t,itanequc  donatio  cffcpotcft ,  non  autcm  ctirn  do  tibivt  dcsvcl 
reddasaltcri,Siquidcm  omnis  datio  fimplcx  quat  &  valet  c\'  caufam  nullam 
habct,donatio  cft,3:  quod  additur  Vtdes  velreddas  altcri  non  cxtinguit  dona- 
tionem  in  tc  coltatam  a  me,fcd  facit  tantun;  vt  ca  fub  modo  ti  cum  reititmio-. 
nis  onerc  fada  cfTc  vidcatur.  At  crit  contraclus  Do  vt  des  li  ponas  dcdilTe 
nlc  ccclcfie  fundum  vt  illa  vicifljm  rem  aliam  nwfittJarct.Quoc.ifu  fi  antcquam- 
ccdtfia.  mibi  dct,vclim  cx  pccnitcntw  coiidiccrc  quod  dcdi ,  puto  futufiM» 
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perindc  vt  id  mihi  liccat  ac  fi  alij  cuilibet  dcdiflcm,  quia  dando ecdefa  vt  illa 
nihi  daret  zquc  yeru  cft  id  mc  egifle  vt  eam  mihi,  non  vt  me  illi  obligarem. 
Ncq;  tamcn  hoc  ita  accipi volo  quafi  negcm  donatione  co  cafu  quocotradtns 
eft  contrat5cuminnominatum  cfleadeoquc  dici  pofle  &  debcre  contracluDo 
vt  dcs  fi  is  qui  donatione  accipit  viciflim  aliquid  dcbcat  darc  donatori(vtrum 
quccnim  illud  nos  probauimus  in  Error.8.&  j.Dcc.45  contra  interpretes  no 
uros  qui  volunt  donationem  cflc  cotra&um  nominatum)fed  quia  hoc  etiam 
cafu  alia  caufa  eftdonationis  alia  ccteroru  cotra&uum  innominatoru  vt  fciliccl 
pcenitetie^  locus  inea  nuqua  cflc  poflit,quemadmodu  fuprad.Ioco  oftcndimw. 
In  eoquc  duplcx ctiam  Didaci  crror  cft  d.eap.\^.num.\(s.verfquod ft  verumejf. 
Vnus  illcquod  donationcm  fub  modo  fa&am  atteflecontraftum  nominatu, 
Alter,quod  ita  loquitufrquafi  nihil  interfit  intcr  dotis  coftttutionem  &  dona- 
tioncm.Sic  cnim  fcribit,S#<*     is  cotracTus  cuius  lureconfuttus  mcniinittn  ilfi 
ego.nominatus  nempe  dario  excaufa  dotts^  Jic  donatiofeu  dotis  conflttutio  cum 
tame  dotis  conftitutio  femper  fit  cotradus  &  quidcnominatus,Donatio  attte 
vel  no  fitcotrae"tus,jvcl  cum  cft,fit  tnnominarus.Ef  vcro  cum  dono tibi futuro 
marito  fudu,vxoris  tuar  nomine  &  ca  lcgc  vt  fecutis  nuptijs  in  caufam  dotis  co- 
ucrtatur,eft  quidcm  iftadonatio  quod  ad  vxv.  rctn  tua  attinct  fi  ego  is  su  qui  ci 
ex  officio  dotare  non  dcbcam,fcd  non  fimiliter.quod  ad  te,qui  vtiquc  vxorem 
habcrc  non  potcs  quin  dotcm  habcas  ex  caufa  oncrofa ,  ncc  rurfus  dotem  fme 
xxotc.d.l.vlt.§.i.D.fuainfraud.credtt.Ua<.\uc  quauisvna  dutaxat  traditiohtc rc 
ucra interucniat  duplcx  tamcn  interucnirc  &altera  occultari  intclligitur,vtin 
l.$.$.penultimD.dc donat.int.vir.  &  vxor.  ifvngulariai^.  D.dcreb.credtt.sni 
quae  tiat  a  mc  futura:  vxbri  tua?,altcra,qua»  a  futura  vxore  tua  tibi.Et  confcquc- 
ternonvnustantittnfcdduplcxcontraduscft  fi  donatio  contractusdici  etia 
tmpropric  pote(t,Vnus  donationis  quae  a  mc  in'  futuram  vxorcm  tuatn  proh- 
cifcitur, Alius  dotis,qua?  tibi  a  futura  vxorc  tua  tradi  cxiftimatur.Nec  entui  do- 
tis  coatraclus  intcr  aliosficri  potcft,quam  intcr  coniuges  aut  fponfos.Et  ratio 
cjae  impedit  nc  mihiliceatpcenitere  non  cx  copctenda  cft,  qttod  dedcrimcx 
caufadotisnequccxfauoredotis  vtputatDtdacusbfcdquia  donare  volui  non 
quidcm  frituro  maritofcdfuturxipfiusvxori,fimodovxorficrct  aliquando, 
ac  dotcm  habcrc  poflct.Donatio  autcm  rcuocari  cx  fola  pcenitentia  nunqua 
poteft.Atquc  ita  ad  Vlpianumin  d.LSicgo  in  prtnctp.  refpondcndum  cft  non 
quomodo  Didacus  rcfpondct,agi  co  loco  dc  contradtu  nominato.Quod  vero 
ad^tliam  illam  nollrorum  traditione  pcrtinct,qua:  habet  fauore  piar  caufar  ma 
daiumfncc  fuiiri  mortc  ncc  ab  hcrcdibus  madatis  rcttocari  poflc ,  pugnat  fanc 
pcrcuidcntcr  cum  iuris  regulis  qvx  mandatu  quodlibet  mortcfiniri  vo!unr,ni 
Ci  quod  cxpreflc  couferatur  in  id  tcmpus  quo  mortuus  erit  mandator  vt  in/. 
mortts  caufa  i8.jf.77f;.i  D.demort.cMt.dona.iuncl.d.imandatu.x^.C.mandat.  Nec 
nngisficn  potcft  vt  mandatum  non  finiatur  mortcquam  vti  nc  fit  rcuocabi 
Ic  ad  nutum  Sc  arbitrium  mandatoriscum  vtrutnquc  pcrindc  pcndcat  cx  na- 
tura  mandati  quauis  fit  illc  contrachts  nominatus  cVdici  folcat  in  concractibus 
nominatis  pccnitcntia:  locunon  ctfc  Lficutj.  C.deobltg.  ft)  atHon.  Atqui  nec 
Do&ores  noftri  ncgant  pcrmifsa  dU  madatori  rcuocatione  madatU  tum  quo 

2uc  cum  h&am  fuit  in  fauorem  piac  caufar  cx  Lhociure  i^.§./i^uts  dederitD  de 
^r.(erfi  nullam  co  loco  piac  caufa:  mcntioncmficri  vidco  )  /.5.  D.  de.  feru. 
export  ix.C.  Simancip.itafuerMieii.iSipercuniam^.  §.  1.  vbi  AUx.num.  1 5.  D. 

Quidni  erGoctiam  mandatumad  ptam  caufam  finictur 
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morte?  Atillud  niulto  durius  eft  quod  volunt  co  cafu  quo  mandatG  norrfi- 
niatur  mortc  cflfc  illud  irr euocab ilc  vt  ncque  a  mandatoris hcrede  po (Tit  rcuo- 
cari.rjla  vt  no  infubtilitcr  Didacus  ar^umcntatur  non  funt  ifta  contraria  Man- 
rfatum  durare,Et  tamcn  rcuocari  pofle,quia  nccaliud  mandatum  rcuocari  po- 
tcft  quam  quod  durat  cum  id  quod  amplius  non  durat  quia  iam rlnitum  fit  rc- 
uocari  necdcbeat,  nec  poflit.Miror  autem  intcrprfctes  noftrosvt  crrorcm  huc 
tueanturabuti  alio  illo  VJpiarri  rcfponfo  quodcxtatin       eg0§.i.vbi  nonfo- 
Jum  dc  mandato  verbum  nullum  eft,fcd  quod  magiscft,ca  fpccics  tra6atur,in 
quam  incidcrc  non  potcft  mandatum.Nam  cum  rem  aiiquam  tibi  dedi  ck  tra- 
didi  vt  fecutis  nuptiis  dotaliscmciatur,quid  eft  obfccro  quodhercdi  mcoma 
darc  pofllm?An  forrt  vt tibi  tradat  rem  quam  cgo  iam  tradidi?  Minime.  Nec 
cnim  ficripoteft  vt  poflidcat  rcm  quam  cgo  iam  alii  tradidi,nec  vttradat  rem 
quam  non  poftidet.An  vero  vt  finc  tcaditionedominium  in  tc  transferat  ?  Nc 
nocquidcm,cum  ficri  ncqu«at  vt  fine  traditionc  dominium  transferatur,illu.d- 
quc  tantum  faccre  hercs  mcus  potcft  vt  dominium  quod  mc  mortuo  acq 
tur  ei  ex  caufa  hcrcditaria ,  non  vindicct,  quod  vindicare  fummo  iurepoi 
vellct.  A  tqu  i  vt  non  vindicet  prohibendum  ci  eft,non  mandandum.  N( 
in  hancfpecicm  cadcrc  madatum  poteft.Idque  a  Didaco  errorcm  hunc  inter- 
pretum  nobifcum  reprehendente  obferuatum  non  fuiiTc  ctiam  miror.Scd  mi- 
fereor  magisillorum  qui  torquent  fein  cius  loci  nontam  fententia  quar  fatis 
aperta  cft  quam  rationc  inucftiganda,  cum  nihil  fit  verius  quam  totum  illum 
locum  ab  illis  /altcm  verbis  Sed benignitu  eft  Triboniani  cfle  non  Vlpiani ,  vt 
ian  docuimu&in  Err.3.  Dccad.45.ck  aiibi  fnuc.    De  quo  nunc  ideo  plura  non 
diccruus»  ' 

-  ■  iM»         f  i  1  -  hSk  ■  ■         $       1  m         „  , 

EHROR  CLVlNTVSr 

D e  cendiaone  donationi  affofita  per  donatorem  hwito  ^0Tto%t o%  /  l^t 
incontinenti  pojrferfellam  donattonem% 

Vod  rcfcrrpferunt  Impiratorc*  in  l.ferfe£ia^.C.  dt  donat, 
yuafub  ra^.perfe&am  donationem  poftea  non  caperccon- 
diciones,ficuti  facit,vt  nemo  dubitet  quin  donatori  non  liceat 
perfccte  iam  donationi  cx  interuallo  adiiccrc  vllas  condicio- 
^  «  ncs  donatario  inuito,ita  nouse  quacftionis  matcriam  interpre- 
tibus  attulit,  An  incontincnti  poft  perfedam  donationcm  hoc  ipfum  dcbeat 
Jicerc  donatori.  Hlam  enim  di&ionein  foftea  fic  intcrprctantur,  quali  aliquod 
tcmporis  interuallum  dcmonftret  cx/.w  bonafidet  i^.C.de  faU.l.ittris genttum 
7.  §.quuumo  D.eod.l.^uifrocuratorem^.D.de precur.vt  pluribus  tractat  Andr# 
T  iraq.ad  l.fivnquam.in  verb.foftea  C. de  remc.donat.  Refpondent  vcr6  poflc 
donatorem  ctiam  inuito  donatario  apponcrc  quas  velit  condiciones  non  fo- 
lum  in  ipfo  contra<5hi vt  loquuntur  donationis  fed  etiam  poft  ipfum  contra- 
&im  fucceflSue  dummodo  incontinenti  &  nullo  mcdio  temporis  intcruallo. 
Qua  fcntcntia  vt  comuncm  rercrt  Didac.  &  vt  vera  probat  lib.\.  varjrcfol.c.ia* 
in ^r.poft  Soc.con.66.voli.coi.v/t.¥r2nc.K\f.ltb.i.  reJponf.c.i.GloCmagn*  in  l.fi 
fHtde^tUfin»CMexceft.BM4nU.9trcapn  C^t  oferMbcrtpfKin  U.  $.i.cqi,- 
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J  ver6  pro  fc  adducitDidacus  tcxtu  iuris  potificij  vt  optimu  in  ccn  di 
UtH  Extr.de  donat.  miradu  fanc  cft.  Potius  cnim  probat  illc  locus  apertiffime 
donationc  qux  ab  initio  libcra  &  pura  fuerit  nullas  rccipcrc  condicioncs.Eas       .1  . 
auteai  folas  condicioncs  valcrc  quar  dqnationi  fint  infcrtar.Quo  nomine  figni 
ficantur  ear  qua?  in  ipfo  a&u  donationis  expreflar  funt  no  quar  poftea  adic&ar  y , 

quauis  incotincnti  nifi  donatarij  quoq;  volutas acccuerit.  Qua  ctiam  accedcn 
te  adhuc  tamen  requirimus  vt  incontinenti  appofitar  fint  ad  hoc  nimiru  vt  ex 
nudo  pado  agi  poflit  ad  implementu  condicionis  quia  pa&a  cx  interuallo  ap 
pofita  etia  poft  bonat  fidci  contractu  quaJis  ccrte  donatio  non  cft  a&ione  pr»  , 
ducere  non  poiTunt  fi  non  habeant  adnexara  ftipulationcm  <L  $.  quintmo  &  /.  j  t 

fdla  conuenta  'ji.D.de  contr.empt. 


Error  sextvs» 

De  donatione  ftue  inter  viuosftue  caufa  mortU  fatla  fo- 

i  prtfentmm  & 


O  N  cft  in  toto  iurc  noftro  reccptior  apud  interprctes  &  ve* 
tcrcs  &  rcccntiores  conclufio ,  quam  harc  dcqua  nunc  tra&a- 
mus ,  Donationcm  omnium  bonorum  prarfcntium  &  futuro- 
rum  intcr  viuos  fa&am  non  valcrctanquam  qua?  donatoriadi- 
mat  non  tantum  libcrtatem  teftandi  fed  ctiam  facultatcm  ip- 
fatn  tactionemqucteftamenti  quam  conftringi  fatiseflct  vt  contra&us  non 
valerct  qutfquis  ille  toret  Arj.  jkpulatto  h§c  modo  eoncepta  6i.  vbt  T¥D  de 
verb.obhgat.i 1  pallnm  tfuod  douli \%.Qod.de paEl.  l.cum  duobut  52.  alias  Ififratres 
f.tdem reffiondit  foctetatem  D.pro  focto.  Aded  vt  ncc  fi  iurata  fit  cam  tamcn  va- 
lere  patiantiir,quia,inquiunt ,  non  eft  obligatorium  contra  bonos  mores  prar- 
ftitii  mfiurandum  cap.non  cft  obligatorium  deregul.iurie  in  6.eft  autcm  cotra 
bonos  morcs  vt  ciui  romano  tcftamcnti  fa&io  pcr  pa&um  aufrcratur  d./.fitpu 
iatio  l.ex  eo.+.Cde  tnuttl  ftipulat.  quanquam  dubitant  nonnulli  an  hoc  ipfum 
€t  contra  bonos  mores  naturalcs  an  contra  ciuilestantum ,  quod  poftremura 
verhis  cfle  dcfcndit  Didacus  Couarruui.w  z.part.  ntbric.  *De  teflament.numer. 
4.5.(^6.  neqnc  hocmalc  licetfortaflc  non  fatis  vrgcntibus  rationibus  cum 
cam  prartcrmittat  quar  mc  omnium  maxime  mouet  qtiod  teftamenti  fa&io  fit 
tota  cx  iureciuili  non  cx  naturali  aut  genttum  vt  alibi  farpc  a  nobis  traditum 
&  comprobatum  cft.  Indc  fit  vt  fi  quando  fic  facta  fit  donatio  intcr  viuos 
nc  aurrcrat  tcftandi  facultatcm  nemo  dubitct  cam  valerc  »  puta  fi  quis  dona- 
tionem  vniuerGlcm  bonorum  omnijm  rcftrinxcritad  prarfcntia.  Autc- 
tiam  Ci  donaucrit  (implicirer  bona  fm>adiccta  ctiam  fi  volcs  nota  illa  vniucr- 
laiitatis  Omiia  pr  optcrea  quod  nihil  hicfit  quod  impcdiar  nc  poflit  benignc 
addcrcudcndam  donationem  eafumi  interprctatio  vt  dc  folisbonis  prar- 
cfle  vidoatur.  Multo  magfs  H  quis  omnia  bona  fua  mobilia 
maflc  proponatuncum  hoccafu  non  folum  futura  non  conti- 
quibus  nihfl  cxprcflim  didum  cft  fcd  ncquc iura  &  adioncs  tan- 
^ua  71  quar  tertiam  bonorum  fpecicm  conftitaant  a  mobilibus  cV  immcbili- 
bus  bonisprorfus  diftinclam.    /.  a  Dtuo  Pto  15.  f.  m  vevdttwte  <D.  de  re  w- 
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dtc    Sed  &  ciim  donatio  cxprcdiin  &  Yniucrlaliter  fa&a  eft  bonorum  ora- 
nium  &  prarfcntium  &  ruturorum  fi  quid  tamcn  fibi  donator  cxccperit  &  rc- 
feruaucrit  dc  quo  tcftari  poflit  fatemur  omncs  valcrc  donationcm  quafi  ccf- 
fante  rationc  illa  quar  alioqut  faccre  dcberct  nc  valcrct  Dummodo  id  quod 
cxcipituracrcfcruatur  talc  fit  ac  cius  momcntivt  pro  eo  confequendo  cre- 
dibilefithxredeminftitutum  hxreditatcm  adirurum  efte  ,  id  cft  vt  non  fit 
quid  minimum.    Proptcr  quatn  caudm  folent  noftri  hoc  ita  taxare  vt  faltem 
cxccdat  vicefimam  partcm  illius  patrimonij  quod  donatur ,  vt  loquitur  Julius 
Clarus ltb.Af.fentent.in  f.donalio <]Hxft.i%numcr.%.   Parum  conuenicnter  meo 
iudicio  cum  ficri  polTit  vt  pcrexigui  fortafie  patrimonij  parsnon  dicam  vi- 
cefnna  fed  duodccima  aliaue  ininor  ,non  aliud  commodum  habcat  quam 
quod  fit  paullo  plus  quam  nihil , &  cuius  confcqucndi  auiditatc  non  poffit  al- 
lici  fcriptus  harrcs  ad  adeundum.    Qucmadmodumccontrarioficn  facflc 
poteftvttam  amplum  fit  patrimonium  ,  quod  donaturvt  eius  pars  ccntcfi- 
manedum  trigcfima  poflit  fufticerc  inuentcndo  habendoquc  haeredi.  ltaque 
vixcft  vtcertaportio  nac  in  rcdiftiniri  queat.   Quod  fi  donator  vt  plentnquc 
ritbonorum  illorom  omnium  prarfentium  &  futurorum  qua?  dcnat  vfum- 
fru&um  duntaxat  fibi  cxcepcrit  (iquidem  hocexprcflb  vt  de  co  polHt  tantum 
intcr  viuos  difponere  placct  donationcm  non  magis  valctcquamfi  nihil 
prorfus  cx  donationc  cxccptum  cflet  cum  paria  fint  nihil  cxcipci c  donatorcm 
&  talc  quid  excipcrc  dc  quo  tcftart  non  poifit.  Si  vero  vcl  iimplicitci  >  vel  hoc 
ctiam  exprciTo  vtdonatori  liceat  tcftari ,  donationcm  valcic  quamuis  contra 
fenferit  Paul.   Caftr.  ad  Lvlttm.  numcr.  10.  Cod.de  pacL  cuius  cptniO  paftim 
cft  improbata.  Scdhoctamen  itadcmum,fi  viusfructus  illc  exceprus  •  •<,wn 
adfcrat  emolumcnti  vt  poilit furbccre  non  folum  prarftandis  alimcntis aJnfoue 
•omnibus  ad  donatoris  cxhibitionem  necellarijs ,  verum  ctiam  rcdigcnda?/ai- 
tem  per  honcftam  frugalitatcm  quanritati  qiue  inuitatura  fit  verifimilttcr  hc- 
redem  vt ca  fpe allecius  vclitadirchcreditatcm  :qucmadmodum  tractat  Di- 
dacus  hb.$.  var.refolut.cap.  M.  nHmcr.\.   Rurfum  fi  quis  non  bcna  fua  omnia 
fed  hercditatem(impIictterdonauerit,ctfi  non  dcfunt  cx  intcrprctibus  qui 
dubitcnt  an  donatio  valcat  nccnc,  rcccptius  tamcn  eft  non  valercpropterea 
cuod  harc  donatio  arquipoilcat  donationi  bonorum  omnium  prarfentium  &: 
hiturorum  cum  hereditatis  nomcn  comprchcndatomnia  bona  quarquis  fuas 
tnoftis  temporc  reliquit,  ideoque  fltc  poffit  negari  quin  liarc  donatio  tacrlta- 
tem  teftandiadimatdonatori,quomodo  ratiocinatur  Jul.  Clar.  -dtft.yuxft. 
\y.7mmer.  6.  Excrpiunt  tamen  intcrpretes duos  cafus  tn  quibus  velunt  C- 
tiam  omnium  bonorum  prarientium  &r  futurorum  donationcm  valcrc :  Vnus 
cft  fi  collata  fit  inccdcfiam  cuictiam  fcipfum  dicare  donntor  potuiflet  ,  A- 
liuscft  fiduofratrestalcm  donationem  fibi  inuiccm  faciantvei  incant  focic- 
tatem  aut  vtloquuntur  fratcrnitatcm  reciprocam  fauore  agnationis  confcr- 
uandavvt  ait  Bocr.  <Dectf.yfi.numer.$,  Kam  &  non  folum  intcr  fratrcs  fed  c- 
tia  ii  intcr  quofcunqucalios  valct  donatio  bonorum  omnium  prarfcntium 
&  futurorum  quotics  eftc&us  cius  collatus  cft  poft  mortem  donatoris ,  vt  pro 
Boerij  fcntentia  conftrmandafubiungit  Clarus  in  d  $.  donatto  quaftio.in  fm* 
&  dtif.  fHaft.  19.  numer.  7«vbi  ex  hoc  infcrt  valcre  huiufmodi  donationcm  bo 
norum  omnium  prarfcntium &  futurorum  fi  fa&a  fit  caufi  mortis,quta  dona- 
tionum  caufa  mortts  ca  condicio  fit  vt  poft  donatoris  mortcm  confcramur» 
4dc4c|uc ad  iaftax lcgacorura.  capi  cxiftimcntur  l.non  videtur  51.  /.  iliudD.  At 
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m$rt,  cdufidonat.ivltim. Cod.  eod.   Extra  hos  cafusadeo  inutilcm  volunt  cfte 
donitioncm  bonoruin/Mnnimn  &  praffcntium  &  futurorum,vc  nec  pro  prx- 
fcntibus  cam  valcre  patiantur,at  ncquc  pro  futuris  tantum.  Quamuis  li  dona- 
tioquarcxcedcrct  quingentos  folidos  nulla  elfct  obdcfcctum  inftnuationis 
noneo  minus  deicnJeretur  intra  modum  &  rincm  lcgicima?  qumcitatis 
cim:a  54.(5/  l.fe<j.  f.fin  autem  donator  verf.jin  autem  ampltorU  C.de  donat.teajxc 
harccjutdein  omniacx  rcccptioribtis  intcrprccu  noftrorum  fcntcntijs  ira  fc  lu 
bent,vtexijs  viderceftquos  citat&cumulatluliusCJarus^/tf.  ejuxft.  19.^2.0. 
Nec  cnim  fum  ego  cumulator  interpretu,qui  mco  iudicio  ommum  ignubilii- 
fimus  labor  eft,(cd  intcrprcsctiaipfc  quantum  pcr  ingcnioli  mei  tc;  uitatcm 
iicct.Parumq;  abcft  vc  iruliin  ciTc  malus  intcrprcs  quam  maloru  congcftor  Sc 
tdprobator.Quanqua  in  hac  quadtionc  fum  ego  alios  fecutus  vulgarcm  cartcro 
ru  errore,in  coquc  cxpcrior  nunqua  me  aut  facilius  labi  aut  turpius  quam  cum 
aiioru  vcftigijs  infifto  bona  fide  pro  vcrit  habcns  qux  illi  pro  vcriflTimis  habuc 
runt.Nunc  vcro  in  cafum  opinione  vt  putc  bonoru  ommu  prarfcntiu  &  fiitu 
roru  donacione  ctiam  non  iuratam  valcrc  in  qucmcuquc  collata  fit  du  nc  aliu d 
quicqua  impcdiat  donationcm.  Mouct  mcquod  ratio  illa  qua  vna  moucntur 
intcrpretes  vt  contra  putcnt ,  nempequodex  huiufmoJi  donationeaurTcra- 
tur  donuori  tcftandi  faculcas  ,  cuidcncer  falfa  eft.   Non  quia  vt  nonnullos 
aiiquandoargumcncantes  audii  poffit  tcftari  etiamillcqui  bona  nulla  ha- 
bct,  puta  qui  plus  habeat  inarrcalicno  quam  in  patrimonio  (aliud  cnim  cft 
bona  nulla  hibcrcaliud  vcro  nequc  hjbcrc  ncquc  poflfc  vnquam  habcre  quo- 
modo  videtur  nulla  poffc  haberc is qui  non  tantum  prarfcntta  donauit  fed  etia 
futura  )  Atquoniam  non  quambet  donatio  transfcrtdominium  rci  donatx 
in  donatarium  fcd  ea  duntaxat  qua?&  per  traditioncm  fit,c\:  co  animovt  fta- 
tim  dominium  ex  ea  tranftcratur.-Nullavero  traditioncintcrucnicntc  quaintiis 
donatio  valeat  fiue  facta  fit  pcr  ftipulationcm  vtolim  fieri  cam  nccellc  crac,fi- 
ttc  per  paftum  nudu  quomodo  fiert  cam  hodie  poflc  Iuftimanus  voluit  in  l.fi 
tfuii argentum  1yi.penultim.C0d.de  donat.millum  tamcn  alium  crTcctum  habct 
nili  vc  obligcc  donatorcm  ciufuc  hcrcdem  ad  prarftandum  tradendutivque  id 
omnc  quod  donatum  fuit  dttl.l.fiquii  §.Sed  etfitjuu  vmuerfitatu,cumfe<f.  In- 
tcritn  igtturdonac»r  rcmanetdominus,&confcqucntcr  lubct  quod  ai  hcrc- 
dcm  tranfmittcre  &  in  quo  heredcm  habcrc  poHit. Atqui  cum  donatio  fit  bo 
norum  omnium  cV  prxfcntium  5:  futurorum,fieri  nequit  vt  bona  omni  1  tra- 
dantur>quia  que  nondum  acquifica  func  obidque  futura  dicuntur  nondum  tra 
di  pollunt  ncc  fi  tradcrcncur,dominium  tamcn  eorum  transferri  poftct  ab  co 
qtii  nondu  illud  habcrcc.SJpcr  igiturhabct  htc  donator,vc!  faItc,quod  fufticit, 
potdc  hibcrc  bona  dc  quibus  ccftccur  q.iiacciafi  tradidcritomnia  quarhabc- 
.bat,potucrunt  tame  aii  1  ci  acquiri  vcl  in  ipfo  mortis  inftanti,puta  cx  caufi  Icga 
ti  vcl  ti  Jcicommi:!!  q  10J  licut  ignocanciuca  &  morienti  acquiri  potcft/.  chm 
pater  7  j.f.furdj  de  U^at.z.wiwlt.l.de  heredttata  \<).§filutsfamtltai  mfin.D  de  ca 
fhrcnfi pccul.  rantuiiK]',abc!t  vt  ha?c  donatio  impcJi  it  nc  donator  poftic  hcrc^- 
deinaliqucm  hibcrctclta  nentanum  ,fte  contrario  neccfic  (it  donatoris  he- 
rcdem  altq  ic  n  ctfc  ad  hoc  vc  donatio  crVcctum  forciripoftit.  Quis  entm  do- 
miniu  n  polfct  transiCi  rc  in  douatartum  mortuo  iam  donatotc  fi  hcrcs  ncmo 
cllct?Idcoq;  nimtrum  coqllituit  l^\\\.\\\d.lfiejui±argentuminfin.\lz\dona- 
tiouc  ctiacicra  ftip  ilationc  ia  ta  n on  tantinn  donacorfcd  cciam  ipfiusheics 
tcncacurad  tradcndum.  Ncqucvcro  dijficilius  cft  vttcftaincntarium  hcrc- 
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dcm  habcat  Kic  dona*or,quam  vt  lcgitimum  quia  fi  nulla  bona  habcret  nequc 
haberc pofTet,non maeis ci  permitteretur  lcgitimum heredem habcrequam 
teftamentarium.  Sed  addamus  aliam  quoquc  rationem.  Dico  huiutoodi 
donationequantumuisvniuerfali  bonorum  •mntum  pratfcntium  &  mtiiroru 
quamuis  ad  bona  mobiiia  &  immobilia  rcftntfa  non  fit ,  iura  tamen  &  adio- 
nes  nunquam  poffe  ita  contineri  vt  trartfcant  omnino  6V  ipfo  iurc  in  donata- 
rium,  Ncc  fi  quod  mireVe ,  dixerit  donator  fe  iura  quoquc  fua  omnia  dont- 
re,Non  quia  in  donationem  cadere  ifta  non  poffint  pcrmdc.  atque  mobilia & 
immobilia  cs: tcra.  Scd  quia  non  cft  in  poteftate  donatoris  facere  vta  fe  abdi- 
cct  iura  dirc&a  ficdireaasaaiones  quaevtnoftri  folent  dicerefic  adhatrcnt 
offibus  vt  ab  ca  pcrfona  cui  fcracl  adhsfcrunt  feparari  nunquam  poffifiMWn 
alium  transfcrri.Poteftque  donatarius  hoc  tatum  commodi  extali  doi«Niie 
nancifcivtpoft  rcfcriptum  Diui  Pij  habeat  vtilcs  aaionesfroprio  nommc 
contra  debitores  donatoris  cxemplo  eius  cui  nomen  vel  vendftumcftveloW'- 
gatum  vel  lcgatum  vel  datum  in  dotem  aut  in  (olutum.  t.  fi  cum  emftoH  16. 
D.depa£Ui.C.de  obligat.&  aclionJ.vlt.C^tumd. fift.  velpriuau  dekt.fut  6- 
ktt.conuen.pofl.poftaHam.  7.C.  de  hered.  vel  atHon.  vendit.  /.  ex  leoato  18.  C.  de 
tegat.  Habcat  vero  quidcm  ctiam  dire&as ,  fed  cx  perfona  donatoris  non  e* 
propriaiquemadmodu  dc  fupradi&isalijs  ceflionanjs  ibidcm  fcriptu  eftotin 
l.emptor  <>.&  l.ex  nominis  %C-de  hered.vel  atk.  venditd.%.  &  ^  C.  de  nouatJ. 
Daetranfa£l.Proindi:  non  facit  hxc  donatio  quin  donator  in  huiufmodi  io- 
ribus  &  aaionibusdiredis  hercdcm  haberc  poilit,Quinimo  neccffeeft  vthc- 
redem  habeat  vcl  ob  hoc  maximc  vt  mortuo  donatorc  eafdcm  a&ioncsdire- 
&asexercerc  donatarius  poffit,  vt  aliqua  perfona  fit  in  quacofififtant  8c  cu- 
ius  aomine  a  donatario  exerccantur ,  vt  &  in  elcganti  illa-f 
iX.de  otoigat& atlum.Plus  aufim  dkcre ,  nullo  iuris loco , 
minerim  ,  dari  vtiles  adiones  donatario  nominis  ,  fed  tantum 
perfona  donatoris  vt  in/.i.C.  dedonat.    ldeo  fortaffe  quod  t 
gnus  eft  donatarhw  ciii  faueatur ,  ctim  habeat  caufam  lucratiuanrw» 
modb  fupra Jicti  omncs  ceffionarij  folo  legatario  excepto  caufam  oncrofam. 
Namck  in  aliis  plerifque  iuris  partibus  idem  eft  ne  donatario  minus  qoam 
c-rcditoribus  aliiwc  caufam  onerofam  habentibus  faueatur  ,  Vtinl.quod 
autcm  6.$.  fimilimodo  dicimus  D.  qusc  in  firaud.  crcdit.  l.fenuJt.C.ic 
rtuoc.  his  qua  in  fraud\  l.  fitper  long.  11.  C  de  prtfcript.  long.  tempo*.  I.  4* 
f.fi  cnmlegitima  verfic.fi auis  autem.  D.de  dol.  except.  Prarfcrtim  quia  cum  do- 
natio  non  poffet  oliin  ncri  nifivel  tradkionevcl  ftipulatione  interucnicn- 
t<e  nihil  caufi*  crat  cur  donatario  fuccurri  oporteret  datis  ei  ex  propria  pcr- 
fona  vtilibus  a&ionibus,  cum  fieri  non  poflct  vt  non  habcrct  dircftam 
»liquam  actioncm  vcl  proprio  iureck  contra  donatorcm  ipfum  a  quo  fuif- 
fet  ftipulatus,vclcontradebitoremex  perfonadonatoris  a  quo  inftrumen- 
tumnominispcrtraditionem  accepiffct  /.  1.  C.  drdonaf.  vel  deniquc  expcr- 
4ona  etiampropriacontradebitorcm  ipfum  donatoris,  fi  quod  plerumque 
ftebatdonatoreita  iubente  ftipulatus  illefuifTct  nouahdi  Sinimoa  dcbitorc 
qpod  debcbaturdonatori.Nec  quod  legatario  uuoque  noroinisacommodan- 
tur  vtiles  a&ioncs  quamuts-lucratruam  caufam  habcat  d.  /.  ^/rf*ft*i|acerc  dc- 
feet  vt  idem  ius  donatario  indulgcri  oportcat.  Legatario  enim  foccurriar- 
[uuni  fuit  cuin  dire6tas  tL&\o*\cs  nuHas  habcrc  poffct  priu(quam  cnent  ei  ab 
"**    mandatK     ait  d.l^x  lcgitoJSlam  licct  ca  fit  gotcftas  lcgisduo- 
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>ubrum  qu.r  legata  omnia confi  rmat  vt  dominium  rei  legatr  rc&a 
Via  transfcrat  a  tcftatcre  in  legatarium  Uegatnm  80.  dc  legat.i.  L  a  Tmo6^.tn 
fm.  de ySflr.eadem  tamen  lcx  racerc  non  potcft  vt  cx  legato  nominis  a&io  di- 
rcctacompetat  legatario  expcrfona  propria  at  nccjueexperfonahercdum 
citra  mandatum.   Adco  dimcifeaut  potius  unpoflibilc  eit  ,  vt  actionum 
dire&arum  tranflatio  vnquam  fiat  nifi  in  hcredcm  qui  cadcm  cum  dcfun&o 
efle  ccnfeatur.  Quod&apcrtiusintelligiturexfcnatufconfuItoTre- 
lius  licet  ea  fit  mens  vt  omnes  a&iones  hereditarias  transfcrrc  vc« 
mimiflarium  tanquam  qui  &  hcrcdis  loco,&  iurisfuccdfor  iit,non 
facit  nec  facere  potcft  vt  a&iones  tlla?  fideicommiffario  competctcs 
fme  dirccWcd  tatum  vt  fmt  vtilcs,remanctibus  diredis  penes  hcrcdc  qui  & 

ricres  manet  LitMtdmemj.f^m exTrekellutno  IftncrcetnftitHtm  jo.D.*d 
T rebeU.  Ergo  quamuis  legatario  nominis  faucndum  effe  prudentcs  c- 
xiftimauerint,protratfo  ad  euraper  interpretationem  refcripto  Diui  Pij  quod 
dc  nominis  tantum  emptorc  locutum  fuerat,non  tamcn  bona  erit  confccutio 
fiquisaudader  eandem  interprctationem  protrahcre  vclitad  donatarium, 
quamuis  par  vtriufquc  fit  ratio  in  co  quod  vterque  caufam  lucratiuam  habct. 
Sed  erit  bona  ratiocinatio  &  collcctio  fi  dicamus  actiones  directas  quar  rema- 
ncat penes  heredetn  non  modo  cum  nomen  lcgatum  eft,fcd  ctiam  cum  rcfti- 
tflttwic  pcr  fl -)eic#mmi(Ium  hereditas ,  quauis rideicomiflarius  vniuerfalis  fit 
/ticceffor  iuris l.non enim^.Lferno G^.eod.r  t.ad  SC.  Trebell.muho  magis  rema 
nerc  debcre  pcncs  donatore  etia  qui  iura  fua  omnia,(ibique  competetes  actio 
nes  donaucnt,cum  donataruis  no  iit  iuris  fucceifor  Leru  aJteni  15.  £.  de  donat, 
Proindc  fatcndum  eft  Jonatorcm  bonoru  omnium  prxfentiu  &  futuroru  etia 
iuriu  &  a&ionu  pcrinde  putfe  hcrede  habcre  in  iuribusfuis  &  aftionibus  om 
nibus,ac  fi  iura  illa  eVadiones  a  donationc  cxcepiifet-.Imo  vcro  ncceffartu  eife, 
vt  hercdem  habeat  ex  cuius  perfona  vt  iam  diximus  poflit  donatarius  a&ioncs 
dirc&as  cxcrcerc.Ncalioqui  dcfunSo  eo  fine  hcrcdc  mandatum  aftionum  di 
redarum  intcrcidat.Quanquaoi  no  ncgo  xquiftimu  forc  illo  cafu,vt  fuccurrc- 
retur  donatario,accommodatis  ci  vtihbus  actionibus  in  vicc&  fubfidiu  dire- 
cttrii  qucmadmodu  in  fpecie  d.l.C-  de  obltg.  &  aftton.hddo  aliam  rationem  cx 
qua  manifcftius  apparctdonationcm  bonorum  omniumprarfcnrium  &  futu- 
teru  nunqua  poffe  donatori  cripcrcteftandi  faeultatcm.Nimiru  quia  nccpo- 
teft  tollcre  caufam  &  neccilitatcm  habcndi  hcreiis.Ccrtucnim  clt  ius  heredi 
tatum  cVhcredu  fuifle  inductum  pcr  lcgem  duodccim  tabuiarum  non  tantiim 
vt  via  inueniretur  per  quam  dominium  rcrum  defun&i  quasviuus  ille  in  patri 
mon i o  habuiifet  ad  fucccnorcm  transtcrri  poflet,verura  ctia  nc adtioncs  credi 
toru  mortc  dcbitoris  intcrcidercnt  &  vt  habcrent  crcditorcs  quem  conuenirc 
poficnt.  1 1  cnim  cft  quod folcmus  dicerc  onusarris  alicni  no tatum  in  hcrcdes 
traniircfcd  ctii  intcr  cos  diuidi  pcr  lcge  duodccim  tsbularu  &  ipfo  iurc  pro 
hcreditarip  portionib./.f.  C.ft  cerufet.l.vlt.Cdc  hered.alho.l.i.efr  i.Cfivnujex 
fherd>.her.credtt. Arquin  is  qui  donat  bona  fua  omnia  tk  prefentia  &  futurSe- 
tiaii  addat  fi  volcs  iura  quoq-,  &  adioncs,hoc  ctia  addito  vt  arris  alkmi  onui  fuf 
cipcrcdbnatarius  compcllatur  non  idco  tamc  fc  Iiberat  &  exuit  ereaJicno,ncc 
transferre  illud  potcft  in  donatarium  quia  ncqucdonatio  ncquc  traditio  aliud 
'*rans(erre  potctt  in  donatarium,quam  quod  fuk  penes  donatorcm ,  porro  ars 
ttfenum  donatoris  non  fuitfed  crcditoru  ipftussobidq-,«salicnum  appellarur 
lcedcre  diem  i\0.*t  *\iem  D.de  verb.fiwpc.Kcmancnt  igitur  pcnes  donat* 
*  *  BUBl*.  iij. 
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xeai  ctiam  inuitum  achonespafliue^  omncs  ncc  eo  tantum  modo,quo  dicimus 
pcncs  hcrcdcm  rcmanerc  poft  reftituta  hereditatem  cx  caufa  fideicomifli  >  vt 
Jcilicct  diredisqjidemactionibusconucniri  porTit,lcd  tamcpoflit  hdcicom- 
miflarius  conucniri  vtilibus.  Vcrum  ita  vt  non  magis  vtiles  quam  dircdz  aftio 
ncs  in  donatarium  cxcrceri  poflint  quippc  qui  nec  fit  ncc  vllomodo  eflc  pof- 
iit  iurrs  fucccllor  cun  titulus  donationis  (it  lingularis  non  vniuerfalis  quan- 
tumcunquc  vniuerfiratis  donatio  bda  fit»vt  fequcnti  capite  diccmus.Diccspa 
rum  c(fc  ad  conferuandam  donatori  factionem  teftamcnti  quodpencseum 
rcmancant  iuraomnia  &  actiua  &  pafliua ,  quandoquidem  non  co  magis.hc- 
rcdcm  aut  ex  teftamcnto  aut  ab  i ntcftato  b.ibere  poteft,cum  non  fit  crcdibile 
futurum  qucmquam  adco  fupinum  &  ftultum  vt  eam  donatoris  hercditatem 
adire  vclit  in  qtia  nihil  reperturus  (itnifi  onusarris  alicni  &  dirc&as  actiooes 
finc  fruchi.  Vcrum  rcfpondco  longc  aliud  efle  dc  iurc ,  aliud  de  fadto  difpun- 
pe.Ad  ius  illaquarftio  pcrtinct,An  donator  hercdcm  aliqueni  haberc  poiTit, 
Ad  factum  vcro  illa  An  hcredcm  illtim  qucm  liuc  ex  teftamenco  fiue  ab  inte- 
ftato  habcrc  poteit,liabiturus  lit  Bccnc.Improbandj  cflet  donatio  li  faccrct  nc 
donator  hercdcm  hjbcre  «urepoifct.  Se«l  non  idco  improbanda  cft,quodfa- 
ciat  iwt.ni)  facilc  iit  illc  habiturus  heredcm  mctu  arris  alicni  extcrrirum&:  nul 
lafpcprremij  inuitatum:Ciim  prajfcrtimricrt  ctiam  polfic  vt  onusiilud  xris 
alieni  tam  lit  leuc,vti  ne  idcirco  heres  liue  tcftamentarius  (iuc  legidmuf  hcrc- 
«iitatcm  o.niifurus  fit  &  uncfuncti  fortaflc  patris  aut  fratris  a  quo  ctiain  illc ip- 
fc  donationem  acceperit  tamam  pudoremquc  oneraturus,qucm  potius  lufci- 
pcrc  tueriquc  taini  naberc  malit.  Alioqui  paullatim  diccndum  crit  ncc  fingu- 
Jarum  rcrum  donationes,  adcoque  venditiones  aliafvc  alicnationisfpccics 
multiplicatas  valere  poifcnullos  dciuque  contra&us  per  quos  pauperiorquis 
fiat  ciim  ca  rationcfuturum  fitaliquando  vttanto  difjficilitis  hcredem  liabiru- 
rus  fit,tanquam  multo  minorem  hereditatcm  reli&urus.   Quo  tamcn  abfur- 
dius  dici  nihil  potcft.Nam  &  ante  legem  fakidiam  latam  &  ante  inductam  ex 
fenatufconfulto  Pcgafiano  quarta?  ex  fnlcicommiflTis  vniuerfalibus  retentio- 
Mcm,quamuis  plcrumquc  conti ngcrct  vt  deftitucrcntur  teftamcnta ,  atquc ica 
ipfa  quoquc  legau  &  fidcicommifla  interciderent  nolcntibus  fcriptis  hercdi- 
bus  adirchercditatcmetiam  non  fufpeftam  finullo  lucro  &commodoinui- 
tarcntur  (  qux  res  &  lcgi  falcidiar  &  fenatuiconfulto  Pcgafiano  caufam  dcdit) 
non  co  minus  tamcn  valcbant  tcftamcnta  ctiam  ^uibus  tcftator  vniucrfam  he 
rcditatem  fiue  lcgando  fiue  fi  lcicommittcndo  exhaufiifct,ita  vt hercs  non  qui 
demadirc  cogcrctur  ,  fcd  ii  adirct  obligarctur  crcditoribv.'s  omnibus  infoli- 
dum,legatarijs  vcro  ad  concurrcntcmvfque  patrimonijquantitatcm,iideicoro 
miflarioautem  vniuerfali  ad  tranftcrcndas  ineumcx  Trcbclliano  omiiesa- 
ctiones,quorum  omnium  nihil  crat,quod  dici  debcrct ,  fi  ratio  iuris  obftabai 
quominus  valcre  poiTcnt  ex  difpofitioncs  per  quashabendi  hcrcdis  fpcsiui 
minueretur.Sei&  hodie  poftquam  placuit  Juftmiano  vt  tcftaton  liccat  ciuo<l 
olimnon  liccbat  falciJiar  &  Trcbellianica?  dctradtionem  heredi  prohiocrc 
tfouelUSDe  hered.<tj fM/cid.auis  non  vidct  idem  incommodum  poife  accidc- 
requodoiim  antclegis  falcidis  &  fcnatufconfulti  Pegafiani  tcmpora  accidc- 
bat  i  vt  hercs  prohibitus  nolit  hereditatem  adire  quam  vidcat  lcgatif  &  fldo- 
commiflis  cxhauftam  &  ex  qua  plurimum  danmitimcrc  dcbcat,lucri  veiofpc 
mtc  prorfus  nihil?Et  tamen  ncmo  dubitat  quin  valeant  huiufmodi  teftamcn- 
la cjuanuis iacile in  irritum  safuca  fi heres  «leftituat  iupi cuuai  dciuncti  voiun 
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titcrrl  ,  Ncmpc  quia  furEcit  vt alicjuo  cafu  poflit  ca  voluntas  ctfccrum  habcre, 
quod  cocingic  hercde  infticuco  plus  pudori  ceftacoris  fui  quam  comodis  fuis 
tribuente.Eccum  deftituitur  teftamentum  propter  hercdis  repudiationem  qur 
non  canci  habeac  fufcipere  pudoreui  deru ncli  vt  oneribus  hcreJiurijs  mergi 
velicnihil  in  eoabfurdi  autiniqui  c-Jecrcdicurquia  proccdic  incommodum 
koc  exfado  tcftatoris  cui  proinde  poteft  imputart  cur  cam  paupercm  fe  fec«- 
rit  donan Jo.  Cartcrimi  non  co  rninus  potfe  fieri  vt  hercdcm  h ic  donator  ha- 
beatcxeointclligimus  quod  ft  heres  ab  ipfo  inftitutus  hercditatc  adirc  veliet, 
fiuc  adrectionc  mocus  fiue  imprudcntia,proculdubio  poftaditionem  tcncretuT 
crcditoribus  omnibuf  hereditarijs.nccaiio  tameti  iure  quam  quafi  hercs,quia 
heredicas  nomen  iuris  cft  nec  in  corporc  coniiftit , fcd  in  iure.  /.  hcredttan  50, 


R&ROR  SjPTIMVS. 

T>e  dcnatarto  vntuerforum  bonorurn  an  donatohs  crec^itoribus 
teneatnr,Et  yuid ft  dcnatto fatla fit  in fraudem  credttorum. 
Actitant  noftri pragmatici  Donatanum  vniucrfbrum  bonoru 
e(fe  loco  heredis  ob  idque  voluntdandas  cflc  in  cum  creditonbus  hc 
reditarijs  faltem  vtilcs  a&ioncs.Sic  enim  Guid.Pap.quaeft.  fcilicet  in 
mm  nemine  alio  donacori  heredc  exiftente,  quomodo  danturin  fideicd 
rn iilarium  vniuerfalcm  &  in  bonorum  poucfTorem  qudd  hi  licet  htredes  vcre 
non  finc  heredum  tamen  loco  habeantur.  Ii Jem  tamcn  folcnt  diftinguercan 
donationc  iura quoque &  a&iones  comprchc  Jant ur,an  mobilia  tantum  &  im 
mobilia  bona  vt  priore  demum  cafu  denatarius  vniuerfalis  tcncacur  creditori 
bus,non  ctiam  poftcriorc.Quafi  donationc  iurium  &  a&ionum  iura  non  tan- 
tum  a<£tiua  fcd  etiam  paffiua  in  donatarium  transfcrantur.  £t  traditio  &  dt- 
ftin^tiofalfa  eft:  Donatarius  cnim  auantumlibct  vniuerfalis  nullo  cafu  heres 
cft  ncque  hcredis  loco,fcd  fucceflor  fingularis  qui  proinde  ad  onusarris  alicni 
tencri  numauam  poteft ,  fiquidcm  xs  ahcnum  onus  cft  totius  hereditaria*  fuc~ 
celTi  onis  vt  kriptum  cft  in  Larts  a/tem  1  \CM  denatXcAu fqu c  hcrcs huieoneri 
obnoxius  fit  per  lcgem duodccim  tabularu  l.vtttm.  C-de heredtu  achon  Li.&  1. 
Q.fivnusex  plurib7hcr.credtt.l.\£.fi  cert.petat.Ncc  quod  in  donationcveniat  v- 
niucrfitas  bonoru  facerc  poteft  vt  donacionis  titulus  debeat  vidcri  vniucrfalis, 
ncut  &  cutn  hcrcditas  ytnditur  licct  tota  vcndatur ,  ncmo  tamcn  Jixcnt  cm- 
ptorcm  fuccedcrc  in  ius  dcrun&i  vel  heredis  titulo  vniucrfali.Succedit  cnim  ti 
tulo  lingulari  ob  i  Jque  ncc  hcrcditarijs  creditoribus  tcnetur  quauis  ca  Icge  co- 
rraxific  proponatur  vt  ij$  fatistaciat  Li.Q.de  hered.vel  acHon.vendtt.ln  co  ia  1 
quc  fimrlcs  func  tituh  cmptioms&  donationis  qubd  vtcrquc  ctt  (ingularii  licct 
vterq;  cadcrc  poflicctia  in  hcrcditareaut  potius  hereditas  in  vtruq*, Lhcredtta- 
tem  iti.D.de  donat  Ncmpequoniam  qur  hcrcditas  vcndicuraut  donaturcine 
ccffc  cft  ia  adka  &  acquilita  clfc  a  venditorc  vcl  donatorcac  proinde  dcfiifTe 
cflc  hcreditatc,conucrfamq*,  in  patrimoniu  vcditoris  vel  donatoris.Qtie  rcsra 
Cft  vt  eris  alieni  onus  quoJ  hcrcditas  ab  initio  admixtu  habuit  dcfmat  habcrc 
cum  dcfmit  effc  hercditas,quia  lex  duodecim  tabularu  no  al»a  hereditatem  *ri 
^Hcnoobftri«gicquamquacficverehereditas  ,  nec  fufficit  vt  fuerit  aliquan- 
cJo  <pia  non  quemadmodum  in  hercditato  ita  &  in  bonis  ars  alicnum  enc  po- 
teft ,  cum  idcoalienum  dicaturnuoJ  fit  in;bonis  cius  cui  non  a  quo  debctur 
ico.cedert  diem  213.  $.  u  D.  de  vcrborHmjkmficariort.  Porro  quar  dcfinit 
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effc  hereditas  non  aliud  nomcn  habere  potcft  quam  bonorum.  Bonaverbno 
dicuntur  ni(i  deducto  a?rc  alieno,tantu  abcft  vt  xris  alicni  onus  bona  fequatur 
Lmulter  yiff-de  iur.dot.l.non  pofJumii.ff.de  «w./fykNeque  contrariuin  eftquod 
dc  bonorum  poflcflbre  3C  fidcicommiflario  diximusteneri  eos  creditoribus 
hcrcditari js. Habct  enim  id  fpecialcm  rationcm  quia  vtrique  funt  iuris  fucccflo 
rec,quanquam  diuerfa rationc fcilicet  bonorum  poiTcflbr  iure practorioA 2. 
$.$j.f].de  £#;/0>\po^fideicommiiTarius  veroetiam  ex  iure  ciuili  hoccftexfc- 
natufconfulti  Trebclliani  autoritatc  Lu&  tot.nt.ff.ad  SC.Trebell.Qux  fcnatuf- 
confulti  autoritas  non  aliam  obcaufam  fuit  neccflaria  quam  quod  hcreditatis 
rcftiutio  fieri  ncqueat  niil  poft  aditionem  &  confcqucnter  eo  tempore  quono 
tam  fit  quam  tucrit  hcrcditas.Id  enim eft  quod Vlpianus  fcribit  in Ltn fuietotm- 
rmffarta  i%.ff.eod.<\\iQi\cs  quis  hercditatem  reftituere  rogatuseft,  vidcri  euin 
rogatum  id  reddere  quod  tuit  hereditatis.  Ideoque  comparandus  ellct  fidci- 
commjflarius  cmptori  hereditatis  &  donatarlo  quod  adhocnc  crcditoribustc 
ncretur  niii  poteitate  feuatufconfulti  tranfirent  in  eum  vtiles  actioncs  &  acti- 
ux  &  pafliux,  auia  is  qui  hcreditatcm  fideicommiflariam  reftituit  ficuti 
neccflario  prius  heres  fit  peraditionem,ita  non  minus  hcrcs  manctetiam  poft 
rcftitutionem  quam  qui  hercditatcm  vel  vcndidit  vcl  donauit  $.rejhnaalnjftt. 
defidetc.hered.tk.  ob  id  nimirum  neccflaria  cft  ci&ineum  exceptio  reftitutt 
bcreditatis,fi  vel  dcbitorcs  hercdicarios  conucniat,vel  a  crcditoribus  hercdita- 
riis  conueniatur/.*/*  tatnen  ij.f.yut  ex  Trebelltano  D.ad  SC.Trebe.\t  vcro  in 
fidcicommiiTario  id  conftitucretur  quod  ncoue  in  cmptorc  ncquc  in  donata- 
rio  hercditatis  conftitutum  ruit,fauor  cttccit  tidcicommifloru,  quac  alioquiitv 
tcrcidebant  nolente  hcrede fe  implicare  nc^otiis  hercditariis  in  fideicomnul- 
(arii  vtilitatcm,prxfertini  cum  nondumcflct  indu&um  Scnatufconfulto  Pcga- 
fiane  quod  pofteriusfuit  Trebclliano ,  vt  fufpe&am  diccns  hcrcs  cogi  poifct 
ad adeundum  Lejuta  foterat 4. eod.At neque hxc  ncquc alia  vlla  ratio  locum  ha 
bcrc  potcft  in  donatario  vniucrforum  bonorum  vt  dandx  iint  vtiles  incurn  a- 
ctioncs  non  magis  quam  ii  fundus  tantiim  ei  donatus  eiTct »  quo  cafu  fatcntur 
omncsfuturum  vtadacs  alicnum  minimc  teneretur ,  cjuia  pcrionalis  obligatio 
non  fcquitur  fingularcm  fucccflbrcm  L\.§.fiheres  eod.l.vlt  §.\.£).de  contr.emp. 
Nullum  cnim  pcriculum  eft  ne  donario  corruat  qua:non  nifi  ex  voluntateac 
bberalitatcillius  qui  obligatus  manct,  proficifcitur.Itcm  quiancc  aliud  indo- 
lationcrn  venirc  intelligiturnifi  qued  fupcreft  dcducto  a?re  alieno  d.  Lmulter. 
tjr  d.Lnon  poffuntyvt  proindc  parura  aut  nihil  intcriit  donatoris  an  tcncatur  lp- 
fe  creditoribus  an  donatariuscum  cx  rcbus  ipiis  donatis  omnino  deduccndu 
fit  quantum  necefle  cft  vtarsalitnum  exfoluarur.Quomodo  &  in  l.finonvernm 
ij.C.de  donat.btt.vtr.tt)  vxor.  mdcmnititi  fifcali  fatisfit  ob  primipilum  etiam 
exrc  iingulari  donata  ad  iupplcndam  pccuniam  qua>  cx  alijs  bonis  a  donatore 
rclictis  colligi  ncquiucrit  vt  ea  lex  ait ,  Non  quaii  ex  pnuilegio  fifci  &  primi 
pilnris  dcbiti  onus  hoc  dcbcat  fequi  fingularem  fucccflorem  quoinodo  m2l( 
videtur  fcnlirfc  Accurfius  ad  d.Ltrisa/tentifcd  quia  tacitam  hypothecavn  nfcu* 
habct  cx  iute  communi  in  bouis  omnibus  fuorum  dcbitorum,cuius  tamcn  ci 
condicio  eft  vt  ccutra  tertios  pofleflores  &  lingularcs  fucccflbrcs  non  alitcr 
excrccri  poflit  quam  fi  dcbitor  eiufve  hercs  non  fit  foluendo  l.Mofchis  47.^ 
de  tur.fifc.ln  eocjuc  fifci  priuilegium  eft  quod  cx  fingulari  re  donata  dcduc- 
quod  iibi  debetur,  cuin  tamen  zsalienum  deduci  folctt  non  cx  rcbus  iinguli^ 
ied  cx  ipia  tatiim  vniucuGtatebonocum  Lfifidctcotmntfjum  ^o.SJraftavtrn  JEXi 
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fw^ic.  Qijanquam  priuilegium  illud  pendcat  cx  alio  illo  priuilegio  tacitar  hypo 
thecar  quod  tifcus  habct  claufum  in  corpore  iuris,vt  diximus.  lam  verb  quod 
pragmatici  diftinguunt  an  iura  &  act  ioncs  donationc  contincaiuur,abfurduiH 
eft ,  quia  potcft  quidcm  ca  adie&io  facerc  vt  ea  iura  &  a&iones  qu*e  donato- 
ri^competicrunt  tranfeant  in  donatarium,tanquam  qua?  in  bonis  hienntdona- 
toris,cui  proindc  libcrum  fuit  dc  ijs  ddponcrc  quompdo  velIet,quod  fecu*  cft 
in  iuribus  &  actionibus  pafliuis  qua?  no  funt  in  ltirc ac  dominio  dcbitoris,ciuf 
demque  donatoris.Itaque  non  elt  bona  confecutio  a  iuribus  actiuis  ad  paffiua, 
cum  difpar&  diffimilis  corum  ratio  lit,ncque  voluntas  etiam  cxprcila&  con 
currcns  donatoris ,  &  donatarij  faccrc  potcft  vt  donator  ld  quod  non  habec 
transferrcin  donatariii  poffit  /,  (iftituf  14.  C.  de  donat.Vaxcor  polfc  donatariu 
obligari  nonquidem  creditonbus  donatons  ipfo  iurc,fcd  donatori  vtars  alie- 
nu«n  donatoris  foluerc  compcliatur,nec  tantum  fi  cxprctTum  pactum  de  ea  re 
initum  fit,vcrum  ctiam  fi  fortc  hercditas  donata  proponatur,quia  nomen  ip- 
fum  hereditatis  tum  quoquccum  aptaturad  cam  hereditatcm  ,  non  quse  eft 
fcd  quae  fuit,eris  alicni  obligationc  includit  d.i.bereditatem  iK.D.dc  donat.Scd 
eiim  donantur  iura&a&ioncs  fimpliater,nulla  ratio  eft  vt  donatarius  ob  ld  fo 
lum  quod  iura  a&iuafibi  adquilijt ,  patfiuoru  quoqucde  qmbus  nihil  dictum 
eftfufccpifle  onus  intclligatur.Vnus  taiuum  fcrupulustollendusfupcrcft  cir- 
ca id  quod  diximus,Bonis omnibus  donatis  deduccndu  cfle  a?s  alicnum ,  vt ni- 
hil  in  donationc  clfe  vidcatur  nili  quod  fupercft  deductoarealicno.  Obftare 
namquc  videri  polfit  quod  b  >ms  omnibusdonatis  volunt  noftri  poiTe  agirc 
uocatoria  cx  cdicto  qua:  in  frauJ.crcdit.quati  fich  donationc  in  fraudcm  qtia: 
cxbonorum  omnium  alicnatione  induci  folct.  Sic  etia  vulgo  noltri  poft  Ac- 
surf.ad  ditt.l.  aris  a/tcni.Quid  enim  dici  potcft  fa&um  in  fraudcm  crcditorum 
fcr  donationcm  b  jnorum  omnium  li  a?s  alienum  ante  omnia  dcducendum 
cft  &  a  donatione  cxcipiendumf  AHoqui  limilitcr  dicendil  erit  datis  in  dotem 
bonis  omnibus  ab  ca  mulicrc  quar  multo  aercalicno  laborabat  rcuocandam  a 
«reditoribus  dotis  datione  quali  racta  in  fraude  creditorum  vt  in  /.  v/n.$.i.D. 
tfua  in  fraud.credit.cpiod  tamen  falfum  eft  cuin  no  pluscfle  in  promifiionc  do 
tis  intclligatur  qu£m  quod  fupcrcft  dedu^to  $re  alicno  d.l.mHhcr  -ji.DJemr. 
dot.V.x  tame  lv>c  etiam  calii  locu  eftc  reuocatorie;  actioni  contra  donatariu  pro 
bac  noftri  ex  l.omnei  iJ.f.LHciw  D.ejit*  mfraud.credit.vbi  tractans  lulianus  de 
Hlo  «jui  ciim  fciret  fe  habere  crcditorcs  .vniuerfas  res  fuas  libcrtis  fms  iifdemq; 
filijs  naturalibus  tradiderat,Ait  intelligcndum  eum  m  dtibio  habuirfc  confihu 
firaudandorum  creditorum ,  i  ieoquc  ctli  filij  cius  ignoraucrint  hanc  merrteni 
pitris  fui  fuiflc  cos  tamen  actionc  ifta  rcncri.  Sed  rcipondendum  elt  vt  puto, 
quod  ncfcio  an  adhuc  quifquam  dixerit ,  aliam  fuiffc  olim  hacpartc  rationcm 
donationis  alia  venditionis  aut  altcrius  alicnationis  omniu  bonorum,quod  do 
natio  vniucrlitaris  bonorum  ticri  non  pntcrat,  vcnditio  aurem  vel  m  dotcm 
datio  aliauc  quarlibct  a!icna:io  potcr.it.Nimirum  quia  donatio  ncque  contra- 
&us  crat  ncquc  conuentio  quotics  (lipuhtio  nulla intcnicniiTet,at  cxi^cbat  nc 
ccffario  traditioncm  quam  &  actio  rcuocatoria  fempcr  prarf  pponittquippc 
«juarinid  daturvt  traditio  rcfcindatur  $.  item/iejuu  i» frauilcmbtjr.de acfm/- 
Traditioautcm  vniuerlitatis  ricrt  nonpotclt  fcdtantum  rcrum  fingutarum 
quia  vniucrlitas  eft  nomcn  iuris  figniricans  quid  incorporalc  quod  nequc  tradi 
ncquc  tangi  poreft.  Ciim  autcm  traditio  fit  per  res  lingulas  licct  vniucrfar  rcs 
ttadantur,pcrinde  umcn  cft  adi  n&  ynuicrfxfcd  cx  iis  qitxda Untum  ttadcx^e 
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tur  ,  quia  non  vna  vniuerfarum  rcruuifcd  multiplcx  iingularum  traditio 
facta  cfle  intclligitur,  ideoquenihii  cft  vndcars  aiicnum  dcduci  poflit  quod 
(cilicet  non  finguhs  rcs  afHcit  fcd  vntucriitatcm  ipfcm  patrimomj  ,&  confc- 
cjucnter  ex  vniuerfitate  ipfa  non  rcbus  fingulis  dcduccnduelfct  d.lfifideicom- 
mijfum  50.0  tratiatum  D.  de  ludtc.M  cum  vniucrfitas  bonorum  venuna  cft  vcl 
indotcm  data  quamtiisneceiTcftttraditionem  fequi  quar  iimilitcr  fmgularum 
duntaxat  reru,no  vniueriitatisficri  potcft,quia  tamen  incipit  cotractus  a  couc 
tione  quar  de  vniueriitatc  no  dc  rebusfingulis  ra<fta  ruit,nec  nifi  in  cofcqwentia 
iufte  licitarque  couctionis  traditio  rieri  crcditur.dicimus cxccptu  intclligi  a  vc 
dttionc  dotifucdationc  qoatulibct  vniuctfali  omneid  quod  nccciTariu  cft  ad 
dimittcdos  venditoris  vei  muiieris  dotem  dantis  crcditorcs.  Nec  proindc  vi/a 
opus  eft  rcuocatoria  vt  creditoribus  confulatur :  que;  tamcn  ncccll aria  eft  cum 
iacta  fuit  ex  donatione  traditio  vniucrfarum  rcrum  ne  alioqui  rraudcutur  crc- 
ditorcs,quibus  aliter  profpe&u cfle  no  poteft.I  .leque  crit  in  vcditionc  &  dotis 
dationequod  in  donatione  fi  ponasita  fuiflcveditas  vel  in  dotc  d  itas  res  vni- 
ucrfis  dcbitoris,  vt  cceptu  fit  a  traditione  non  a  conucntionc  quoniam  co  cafu 
cadc  ratio  qua  in  donatione  vfurpauimus  in cztcris  quoque  locu  habcbit.Qui 
bus  cofcqufs  cft  vt  iiodie  idcm  iuril  obtineat  in  donationequod  la  olim  in  ve 
dttione  dotifq.  datione  aliauc  fimili  altcnationc  obtinuilTc  diximus,  vt  fi  quis 
bonorufuoru  vniucrfitatcdonaucritquatuuiscodltuinicrit  iratidadoru  crcdi- 
toru,  nihilo  magis  tame  tencatur  cdt&o  iilo  Qua?  in  fraude  crcditoru  quonia 
ca  bohoru  vniucriitas,qua:  in  donationc  dcducla  eft  fic  intelligi  debet  vt  a?s  a- 
licnu  ante  omnia  cxcipiatur.  Poftquam  placuit  Iuftiniano  vt  donatio  tum  quo 
quccum  ftipulatio  nulla  intcrpofita  cft  pofltt  incipercac6uctione,exqu3  poft 
modu  traditioncm  fcqui  oportcat  l.fi quis  argentmm  35.^.  fed  etfi  cjuis  vmuerfi- 
tansC  dcdonat.vbi  qaod  iiic  conftituit  valerc  donationc  vniucriitatts  bonorti 
citravlla  vcl  traditioncm  vcl  ftipulatione,oftendit  fatis  aliud  iure  vctercobti- 
nuifleciim  necelTc  cfleta  tradttionc  inciperc  donationem  dcticientc  ftipuh- 
tionc,tradt  autc  vmucriitas  vt  diximus  non  poiTct  Quod  a  noftris  non  fuit  ob- 
fcruatum  ad  dJ.Jtris  altem  15.C.  cod.tit.De  donat. 

Erkok  Octavvs. 

D  e  hereditate  donata  mvrtU  caufa, 
Erediratepcr  pa&udari  nopofic  coftat  ctia  intcr  impeririorcs 
iuiis  interprctcs.Na  vt  fciiptum  cft  in/Aercdttasj.C.  depail.con 
uent.tam fup.dot.  non  nifi  tcftameto  hercditas  cxtrancis  darur  id 
cit  ijs,  qui  ab  inteftato  hcrcdcs  cflc  110  poiTunt  ad  difierentu  fci- 
licctagnatoru  proximoru  quibus  ctiacitra  tcftameiu  hcrcditas 
datur tacito  iudicio  patrisfamiiias  qui  alios  heredes  tcftamcnto  inftituerc  pof 
fct  niii  mallct  Icgitimis  fucceflbribus  legitimam  fuam  relinquerc  hcrcdita- 
tem  L$.in princip.l.c$nfieiiuur  $.§.i.D.  de  mr.codtctU.  Scd  tamcn  non  eo  minus 
dubitantinterpretes  etiam  nobiliorcs  Anhcredttas  poiTit  donart  cau  fa  mor- 
tis.  Dc  donationc inter  viuos  non  dubitant  quin  nerCaitas  in  eamcadere 
non  po(Tit,quia  inquiunt  auffcrret  donatori  liberam  tcftandi  facultatem,ficjui- 
dcm  comprehcnderet  vniucrfa  donatorii  bona preTentia  &  futura,  &  in  fum- 
ma  quidquid  donator  mortis  fuar  tcmporc  tn  bonis  fuis  reliquiuct.Habet  vcro 
j  Li  1  pro  ccrco  donationc  bonoruoinntum  prjcfcntium  &  futuroru  non  valcrc 
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klarationcillaqHod  aurfcrat  fpem  hnbcndi  hercdis.  Itaque  fi  pcrfuafum  iis 
*  nos  in  pneccdentibus  vcriflimum  cfle  probauimus  donationem 
intcr  viuos  factam  bonorum  omnium  pratfcntium  cV  ruturorum> 
fcqucns  eflet  ipforum  ratiocinationi  dicerchanc  quoque  valituram  hcre-* 
ditatis  donationcm  tametfi  intcr  viuos  iacta  eflct.  At  dc  donatione  caufa  mor« 
us>ideo  dubitant  >  quod  cum  iit  rcuocabilis  ad  nutum  6c  atbitrium  donatoris 
non  poteft  metui  nc  auftcrat  libcrani  tcftandi  facultatcm.  Itcm  quia  vidcnt 
hanc  fpocicm  donationis  proxime  accedcre  ad  vltimas  voluntates.  Quaii  vero 
idcirco  acccdat  proximc  ad  teftamentum  vt  quicquid  poifet  fieri  pcr  t eira- 
mentum  poflitetiam  fieri  pcrdonationctn  cauia  niortis.  Ac  quanquam  non 
dcfuntcxiis  9  qui  fateantur  &  dercndant  hereditatem  non  magis  caufa  mor- 
tisquam  interviuos  dan  poiTc  >  aded  vt  receptiorem' hanc  fententiam  eflc 
tcitcturMich.Graitw/^r/^^rr/rf.  m>.  donati*  caufa  martu  fuaft.  14.  raulto- 
rum  tamcn  &  nobiliorum  intcrpretum  antiquorum  opmio  tuit.  Immo  vcrd 
mortis  caufa  donari  hcrcditttcm  poife  quod  in  fpecic  tradidit  Bald.,  in  cap,  2. 
mpnnap.co/.i.defiud.dat.$nvic.Uo.commiff:&2\nc  cum  AJbcrt.  &  Bart.  ad  /. 
hoc  modocoricepta.6unurn.^.D.deverb.oblig.  quosrcfcrtac  fequitur 
ad  Uicetnmn.  10.  C.de paft.Exh  Bart.ad  cam  lcgem  contra  fenfiifc  vi- 
>vndc  magna  mtcr  noitros  contcntio ,  magis  in  eo  laborantcs  vt  inuefti- 
gcntquid  Bartoius  in  tam  dmiciJi  (i  Diis placetquarftionc fcnfcrit  quam  quid 
ienrire  dcbucrit:  quafi  pofitar  inhocvnoiinttotiusGracix  aut  Gallia?  racul- 
tatcs.ln  co  plane  conucniunt  valere  caufa  mortis  donatioium  bOnorum  om- 
nium  &  pr.tknr.um  &  ftituroium.  vtcx  Bartolo  cV  aliis  fcnbit  Cagnol.  in  /. 
fin.nurn.ij%.C.de pacl.Socm.i$i./ib.i.ijvaff.di£l.fU£ft.iA*  quiahuic  donationi 
ncquc  obftet  rcgula  ilia  iuris  qua?  vult  hcrcditatem  per  pactu m  dari  nonpoifc> 
nequeratio  illaquod  pcr  cam  tcftandi  facultas  donatori  autferatur.  Sempcr 
mini  vifa  eft  ridicula  harc  qujreftio  ,  &  nimisfupinam  prarfefcrens  apertiflimi 
iuns  ignorationem.Nam  ii  fciflcnt  intcrpretes  cur  hercditas  per  pactu  m  con- 
tra&umque  dari  non  poflit(pa£tum  cnim  hic  gcncraliter  &  promifcueetiam 
pro contra&uaccipimus  vt  nl.uD.de pacU.tr adttwtubus  2c.O«t\)nunquam 
dubrtaifcnt  an  hcrcditas  perpactum  dari  poflit.  Ratio  alia  non  cft  quam  quia 
viuentis  hominis  hcrcditas  nuliaeft./.i.Z)  de hered.z  el athon.vendtt.ix.  D.pro 
hered.  Hcreditascnim  nomcn  iuriscft  (ignifuans  fictam  illam  perfonam 
quaoi  induxit  lcx  duodccim  tabularutn  ad  rcpra*fentandam  defiin&i  perfonam^ 
vcram,quoufquc  hcrcdis  pcrfona  ctiam  vcra  induccretur.  Prius  ergo  dcrun- 
£tum  qucm  c(fc  neccife  cft,quam  vthcrcdrtatcm  habere  poflit,  quam  fcilicct 
nec  potcft  illc  flbi  tingere  tametfi  maxime  vclit.ltaquc  qui  quxrunt  An  mor- 
tia  caufa  poflit  quis  donare  hercditatetn  fuam  perindc  ridiculi  funt  acfl  quat- 
rcrcnt,An  poflit  quisdonare  id  quod  non  eft,aut  ii  mauis,id  quod  nihii  eft. 
At>inquics,ctiafi  nunc  non  fit,aJiquando  tamcn  futnra  eft.Quidni  crgo  donari 
poteft  excmplo  cancrorum  bonorum  futurorum  quxdonari  poflunt  ?  £t  ita 
toncintcrprct^sratiocinaiiMr^ed  vt  magisridiculosfcprarbeant.  Etfl  enim 
akquando  futura  cit  ca  hctcditas  qtije  donatur* ,  tamcn  co  tcmporc  futura  eft 
guo  donatorampliusnon  crit,idc*i;  poft  eitis  mortem.Proindc  non  poteftce 
•icri  iurcfuturorumdonatoriibononim,  cum  eamdonatornunquam  habeae 
quandiu  viuit  neque  habcre  poflfit  ,  f-  t  licurl  effet  ridiculus  donatarius  qui  e\ 
aonationc  boociiim  omnium  pra  ^r.tmm  &  futurorum  vellet  fperarc  alia  bo 
Oa  quamqu.t  don^or  v.  ,  (\>  icx  tcport  rciitjuifict,  cum  bona  futura  dici «q 
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poflint  qua?  nunquam  crunt  iilius  qui  non  nifi  futura  fua  donauit.  Ita  aequc ridi 
cuius  ilic  cft  qui  donationcm  hereditatis  co  colorctucri  velit  quali  fit  donatio 
bonorum  futurorum.Tantum  cnim  abcft  vt  hcreditas  in  borns  tuturisnume- 
rah  potfit  ob  id  folum  quod  firturacft ,  vt  illa  ctiam  bona  quz  tucrunt  viui 
donatoris  dcfmant  iplius  cflb  pcr  mortem,iiantque  hcreditatis  pcr  lcgcmil. 
tabularum  vtad  hcrcdcm  tranfmitti  poilint.  Siqnidcm  cum  qm  homo  dle 
delinit  ncceile eft  etiam  dcfmcrc  dominum  cfle.  Ha?c  igicnr  quaeftio,  An  pof- 
iitquis  mortis  caufadonarc  hcrcditatcm  fuam  rccidit  in  iilamnon  minusri- 
diculam,  An  poflit  aliqnis  donare  id  quod  ncqtie  habeat  nequc  habiturus  vn- 
qua  iit.Nam  qucmadmodum  quandiu  tllc  viuit  no  potcft  habcrc  hcrcditatcin 
qua:niilIacft,ltanequceotcmporcquo  crit  aliqua  hereditas  quiatuncipfc 
nullus  crir,  ncquc  polTunt  concurrcrc  tcmpora  i  quibus  &  donator  &  doniu 
hercditas  iimulftt.  Quod  cum  ita  fit  apparet  eos  qui  putant  poiTe  morns 
caufa  donarf  hjereditatcm  malc  diftingucrc  hac  in  rc  donationem  intcrviuos 
adonationc  caufi  mort»  cum  eadcm  vtriufquc  ratiofitcum  de  hcrciiitatc 
donanda  agitur.Malc  rurius  omncs  qui  volunt  quod  &  nos  iatcmur  dona- 
tioncm  hercditatis  non  valerc  cam  rationem  arrerrc  quod  a*quipollcatdo- 
nationt  bonorum  omnium  pracfcntium  &  futurorum  quse  intcr  viuos  non  va- 
lcret.Non  enim  bonorum  omniu  &  prarfcntiu  &  fiituroru  donationcvalcrc 
coutendimus,ncque  tamc  co  magis  admittimus  poilc  valcre  donationehcrcdi 
tatis  fiue  intcr  viuos  fiat  fuie  mortis  caufa.  lit  vero  fi  nihil  mtcrcflctan  dona- 
tio  hercditaftftcrctan  bonoru  omnium  praefentiu  &  tuturoru^cqucrcturva- 
litura  hcreditatis  donationc  caufa  monis,quia  volunt  omncs  poiTc  mortiscaa  , 
fa  donan  bona  omnia  pre/cntia  &  futura,vt  iam  diximus.Vidctur  autcm  mihi  ( 
noft ra  ha?c  fcntentia  probari  non  inelcgantcr  cx  d.lhcct  19.  de  patt.vbi  dicin  r  j 
inter  paganos  huiufmodi  fcripturam  quacomprehcdtturvt  is  qui  fupcruixcnr  ( 
altcrius  rcbus  potiaturmc  quidc  donationis  mortis  caufa  gtfta  cfficacitcrlpc-  { 
cicm  oftendcrc.Iiscnim  vcrbis  ofteV.unt  Impcratorcs  dubitandi  rationc  inca  ^ 
fpecic  aliqua  c(Ve  potuiil'c,vt  mortis  caufa  donatio  inita  vidcrctur.  Ncpc  q«l*  , 
pa&u  illud  reciprocu  non dc  hercditatc  initu fucrat  fcd  dc  rcbus  &:  bonis cotra 
nctiu.Na  ft  dc  hcrcditatc  conccptu  fuiifet,  nulia  potcrat  dubitandi  ratio  cxco 
gitari  quo  iurc  aut  colorc  valcrc  inter  paganos  poffct.  At  cum  de  bonis  &  rc- 
bus  vtriufquc  tractatum  proponerctur,probabilius  vidcri  potcrat  facta  mutua 
donatio  caufamoitis.    Qiiandoquidcm  fnnplcx  mortis  eaufa  donatio  cflc 
creditur  cum  dono  tibi  &  trado  vcl  promttto  bona  mca  vt  poft  mortcm  mca 
tuafiant.  Scd  negan:  tamcn  Impcr3torcs  talcm  fcriptur.im  donationis  cauf* 
monis  fpccicm  oftcndcrc ,  Non  ijs  vt  puto  ratiornbus  qtus  vulgo  intcrprctcs 
aftcrrc  folent,puta  quod  hcrcditas  pcr  pa<ftu  dari  non  pollit  ncquc  per  dona- 
tioncm  caufainorti<(cum  in  hoc  pa£to  nullu  dc  hcrcdttate  vcrbum  fueri>)ne- 
qtic  qubd  no  adfuiflfcnt  quinque  tcftcs  vt  Pctr.  Cin.  Alex.&  ahj  nonulli  tradut 
(noJum  cnim  co  tcpore  coititutu  crat  vt  quinquc  tcftcs aut  in  vltima  volun- 
tatc  aut  in  donatione  caufa  mortis  lcgitinui  fumma  cvccdccc  nec  infinuata rc- 
quirerctur»quoru  altci u  logo  poft  tcporc  conftitutu  cft  a  1  hcodolio  in  l.vlt- 
Q.de  codtcttt.ahcru  a  luftiniano  in  l.vk.dde  donat.caufa.morr.)nccyic  quod  pcr 
fonahcrcdis  nulla  relinqucrctur,ad  cuius coparati*  nc  mortis  cauia  donatarius 
dici  polTct  vt  vult  Accurf.  Siquide  nihil  rcpugnat  quominus  eade  iit  pcrfona 
hcrcdis,  &  donatarij  caufa  mortis  vt  aducrius  Accurfiu  difputat  Dcci*  ad  dJ-l> 
cetn.y.adfi.  ncc dcniq.quod cogiufsctcotrahctcs  dc  facicdotcilamcto  potius 
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quam  dc  donationc  caufa  mortis  vt  vuh  ide  Decius  ad  d.  /.  lieetnu.  *.  in fi.(  Eft 
cnim  ncmfolum  commentitia  fcd  ctiam  prorfus  improbabilis  harc  intcrprcta 
tio,cum  nulla  h?c  vcrba  fint  ex  tis  qua?  ad  facicndu  tcftatuentu  necctTana  crat 
ribus  illius  lcgis,&  antc  conftitutione  ilia  Conftantmi  qua?  vcrborii  fcru- 
ritatc  fuftultt  in  Iquemi  indtgiu  ij.Cde teft.)  Scd  qui*  voluntas  nuda  crat 
hctiu  quar  ca  fcriptura  cotincbatur,nee  vllius  traditionis  aut  ftipulationis 
ad min iculo  fuftinebatur,cum  tani6  nulla ficri  polTet  mortis  caufa  donatio  nifi 
quar  vcl  traditionecomitehaberet  vcl  ftipulatione  vt  farpius  inculcauin;  us,  & 
iiiculcarc  neccfie  eft.Eftqae  aded  vcra  &  potcs  hf  c  ratto,vt  etia  intdr  militcs  in 
tcr  quos  ctufmodi  volutate  valcrecade  lcx  ait>non  putc  tamcn  poffc  illa  deft*- 
di  iurc donationis  caufa  mortis,quauis  vidc&  c6tra  fcnfiflcDcciu  ad  d.Utcetin 
/fo.NulIo  ciitm  iuris  loco  priuilc^iu  hoc  militibus  datu  fuiffc  rcpcrio  vt  valcat 
donatio  canfa  mortis  ab ijs  fa£ta,fi  neqtctraditio  ncquc fiipulatioinrcrucniiTc 
probetur.Fateor  efle  hoc  militis  priuilcgiuvt  fuprcma  iHius  volutas  quarlibct 
etia  minus  folenisferuadafit.Scd  dico  feruanda  efTe  iurc  teflamcti  milttaris  no 
iure  donationis  caufa  mortis  aut  codicilloru  aut  Icgati  aut  fidcic6mifli,aut  vt 
Baldus  aliiquc  nonulli  dixcnmt,iurc  voluntatis  innominatar,quia  oimirii  volu 
tas quarque  militis  tcftamcntu  cft  vt  fcriptu aut  faltcm  fcribcVu  eft  \t\  Lems  nm 
Utis 54. $ .vlt.D.  de  teftam.nttltt.Scc  proindc  fouor  milituin  facer*  dcbct  vt  hcc 
voluntasdefcndatur  iurc  donationis  caufa  mortisin  cocjucviolcturiuris  comu 
nis  regular  quarad  tnortis  caufa  donationcs  pcrtinent,cum  fit  fauorabilius  mi- 
liti  &  honorificcntius  vt  dcfcndatur  iurc  teltamcnti,qua? potiflima  &  dignifli 
ma  fpccies  cft  omniuin  vltimaru  voluntatum.  fct  huic  noflrar  intcrprctationt 
benc  conucnit  antithefis  illa  qua?  ponitur  in  d.Utcet  inter  milites  ef  pMgsnct. 
Namcuin  intcrpaganos  nullomcdo  cflct  valitura  eavoluntas  tanquam  vl- 
tima  voluntas  nc  quidcm  iure  donationis  caufamortis,  intcr  militcs  tamcn 
exeorum  priuilegiovaletnonfolum  iure  mortis  caufa  donationisvt  voluit 
Decius  quod  certe  parum  efl«t,fcd  quod  mnlto  plus  eft  iurc  teftameti.  Scd  vi- 
dcamus  ne  illud  etiam  falfum  fit  quod  inrcrpretes  habent  pro  ram  ccrto  & 
explorato  donari  vtilitcr  poffe  caufa  mortis  vniuerfitatem  bonorum  prac- 
fentium  &  futurorum.  Etcnim  fi  verutn  eft  quod  ad  finem  fupcricrii  capi- 
difputauimus  non  valuifleolim  donationcm  vniucrfitatis  nulia  ftipulatio- 
interuenicntt  (  hk  cnim  cafus  cft  qucm  nos  tra&amus  J  hodic  vero  valerc 
nationem  talem  fi  fafta  fit  intcr  vruos  proptcr  luftintanl  conflitutioncm 
quar  induxit  vt  donatio  poflit  inciperc  a  conucntione ,  confequcns  cft,  vt  ncc 
■odie  valeat  donatio  vniueifitatis  fi  facta  fit  caufa  mortis,  qeandoquidem  no- 
na  illa  luftiniani  conftitutioad  mortiscaufadonationes  non  pcrtinct  vt  fuo  Jo 
•  «o  probauimus.  Manetquc  ilkid  cx  iurc  vctcre,vt  non  poflit  f  leri  donatio  cau- 
fe  niortis  nifi  traditioncvcl  ftipulationc  interuenjente.Ccttuni  autcm  eft  tra- 
di  vniuerfitatcm  non  polfc  ne  quidcm  bonorum  praefcntium ,  multo  minus 
fururormn  quar  ficuti  nonclum  pofliHcntur  a  donatorc^ita  ncq  c  tradi  pofTunt, 
ncque  per  claufulam  conftitnti,  qu.x*  nihil  opcratttr  nifi  factc  prtus  polfeffotc 
eo,qui  conftituitalicnononrUjc  poflidcrc  vt  in  priorc  hnius  Chiliadb  partc 
anobis  probatumeit  ,  itcmquc  tlhtdtrac^fltitm  dc  quo  runc  pluradiccrc 
nihiIattmetTAnclaufu!a  conftitntl  cfSeclom  ahqucmhabcrcpoflit  quod  ad  bo 
na  futura.  llla  atttetu  ratio  qua  inrcrprctcs  moucntur ,  quod  parui  momcnti 
fit  diccretUnationem  caufamortis  valerc  quod  rcuocari  facile  pofltt  miht 
ycorfus  ridicula  vidctur.  Non  folum  quod  ca  infpcclio  Aa  donatio  rc- 
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uocabilis  fitnccnc  fupponit  valcrc  donationem,  ncc  proinde  racit  vtcoraa- 
gisvalcrcdcbcat  fi  quid  dcfit  cxiisquar  cx  ranone  iuris  ncccflaria  fimtad 
pcrficicndatn  donationem,  Verum  ctiamquia  facilc  poteftfierivt  mortii 
caufa  donatio  non  poflit  rcuocari  ad  nutum  &  arbitriqm  donatoris,puta  fi  ita 
fa&a  fit  vt  mortuo  donatorc  cx  ca  infirmitatc  omnimodo  rcs  non  redda- 
tur  ,  quomodo  mortis  caufadonationcm  ficri  pofic  conftat  /.  fi  dlienam  13. 
§.i.D.de  mort.  CAHf.don.c^ionhtn  ctfi  clt  cx  fubftantia  donationis  caufa  inorui 
vt  aliquo  cafu  rcuocari  poflit  non  tamen  vt  vcl  hoc  vcl  illo  prxcile  cafu ,  mul- 
to  minus  vt  omni  cafu  fit  rcuocabilis  quemadmodum  probauimus  in  pratcc- 
dctibus  Dccadibus,in  quibusquonia  ca  quoqucquejtio  a  nobis  tra5tat j  eftSi 
donatiofiuc  intcr  viuos  fiuc  mortiscaufa  fucrit  collatain  tcmpusquocrit 
mortuus  donator,candcm  nunc  hic  retra&arefupcruacuum  foret. 


Error  Nonvs. 
De  Aclione  hypothecAriA  ^ha  pro  legAtts  compettt  an  competAt  etUm 

prodonAtionecAufAmortis. 

E  hoc  ctia  quarfitum  fiiit  inter  iuris  noftri  interpretes,  An  pro 
donationibuscaufamoniscopetathypothecarra  ficut  &  pro 
legatis.  Na  quin  pro  lcgatis  copetat  dubitari  no  poteft  cum  in 
ca  rc  expretfa  fit  coftitutio  luftiniani  quar  pro  Icgatis  &  Gdeico 
miflis  omnibus  dat  trcs  a&iones  perionaIe,hypothecariam  & 
vindicatione  inJ.ii.CcommHn.de  /<^**/.,Etfi  autc  nullu  ca  lege  vcrbu  fit  dc  do- 
nationibus  caufa  mortis,  dubitadi  tame  caufam  magna  noitris  prarbuit  quod 
videnttam  ab  antiquis  prudcntibus  quam  a  Iuftini.mo  eandcm  pa(fim  &  w 
omnibus  conftitui  rationcm  lcgatorum  &  donationum  caufa  mortis  ,quippc 
quaead  inftar  lcgjtorum  capiantur  LMArceUns  ij.l.etfi \f.l.iliud  $j.DM  mort. 
cAuf.donAtScd  prarfcrtim  ab  codem  Iuftiniano  in  l.vlt.  C  eod.  vbi  conflituit  vt 
donatio caufa  mortis  nulla  cx partc  vltimis  voluntatibusabfiuiilis  cfic  intcl- 
lieatur.  Et  hac  rationc  moti  nonnulii  aufi  funt  aftarmarc  etiam  pro  donatio- 
nibus  caufa  mortis  non  minus  compctere  hypothecarbm  quam  pro  lcga- 
tis.  Inoer  quos  Ruin.ad  U.De  leoat.ixmus  fcntentiam  in  pun&o  iuris  vcrio- 
rem  cfle  dcrendit  Hyppol.  Riminald.  in  princip.  De  donAt.num.  68$.  &  690. 
Communis  tamcn  opinio  cft  in  contrarium  poft  Bald.  Caftr.  Aicx.  Rip.  & 
alios  ad  d.l.  1.  delcgAt.  1.  cuius  &  ratio  illa  vnica  adfcrri  folct   quod  huiuf- 
modi  a&io  hypothccaria  fpccialiter  &  cx  priuilegio  indudta  fit  pro  Icga- 
tis&  fideicommiflis,ncc  proindc  adalios  cafus  p*brrigi  dcbcat  in  quibus 
nihiltalc  exprcflum  rcpcritur.  Ego  non  dubito,quin  vcrior  fit  ha?c  fcn- 
tcntia  quam  &  communcm  e(fe  tefbtur  Socinus  iun.  ad  d.l.  2.  numer. 
00.  cr  99.  &  poft  cum  Mich.  Graf.  lib.  fentcnt.  $.  donAtio  cauf*  rnortxs, 
tjHdtft.  19.  fcd  longc  alia  ratione  quam  quae  a  cartcris  adfcrtur.    Adco  ra- 
rumcft  vt  intcrprctcs  noitri  vcl  vcra  dicant  vcl  tum  ctiatn  cum  vcra  di- 
cunt,  veris  tamcn  &  genuinis  rationibus  moueantur.  Nam  licct  dc  mor- 
mcaufadonationibiisnihilcxpreffim  luftinianus  conftitucrit  ,  quid  tamen 
elTctabfurdi  icgem  dc  legatis  &  fidcicommifiis  locutam  ad  donati^ncs 
quoque  iftas    cxtcndcre  autoritatc  altcrius  iiiius  conftitutionis  quar 
vult  in  omnibus  candcm  efle  rationcm  donationum  cawfa  tnortis  &  lcga- 
torum?  Prarfercim  vcro  cuin  ratio  quamotusfgit  Zuftinianusvt  aiflioncm 

hanc 
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hanchypothecariam  prolegatis&  fideicommiflis  darct,nimirum  ad  con. 
feruandam  dcfuncti  voluntatcm ,  ctiam  ad  donatiortcs  cauia  mortis  accom- 
modari  poflc  vidcatur,quac  fciliccc  non  tninus  quam  legata&  fidcicommiiTa 
exdonatorisvoluntateacliberalitate  proficifcuntur.  Ncc  fanc  tamui  egirtbi 
videturluftinianus  vt  certo  gcneri  vltini£  voluntatis  quam  vt«  generaluer/ 
vltimisomnibus  voluntatibusfaucretac  priuiiegium  daret  ,confuia  hacin  re 
natura  non  modo legatorum omnium  inter  fc ,  fcd  ctiam  legatortnn  &  hdei-" 
commiflorum  fimuHciim  antea  eiTet  inauditum  vt  pro  Jideicomiflis  vllocaftt 
vindicationedum  hypothccana  daretur.  Scd  &  ciun  Marcellus  in  d.  I.  M*r- 
(tQw  fic  argumcntctur  vt  probet  Hiiosramilias  milites     pofTc  donare 
caufa  tnortis  res  caftrenfis  pecuhj  ex  co  quod  priuilegium  ijs  datum  fit  rc- 
linquendi  per  teftamentum  bona  fua  cui  velint,quamuis  priuilegium  ijscon- 
cefluin  non  nifi  de  tefbmento  loquutum  ellet ,  quidni  liceat  nobis  codem  ra- 
tiocinationis  gcncre  priuilcgium  hypothccariac  actaonis    concetTum  lega- 
us&tideicommiflis  protrahcread  mortis  caufa  donationes  fi  aliud  niiul 
obftet?  Neccniin  extcnlioillacftfed  iufta  intcrpretatio  vt  ctiam  lcgati  ap- 
peJlationcno  minusdonatio  caufa  mortisquam  fideicomiiTum  contineatur. 
Qiie  interprctatio  cum  a  prudcntibus  ipfis  facta  fit  circa  Icgem  Iuli.im  Papiam 
decaducis  •quar  ramopcre  odiofii  erat  vt  conftat  cx/.^ fideic9rm1niJfHrnHj.de 
tVg«*.{.quiclnt  etiam  a  nobis  fiet  ad  cam  conftitutionem  ampliandam  quar 
omnium  fatior.ibtliftimac;.ccxiftimatur?  Alia  igitur&mciior  tatio  quaprcn- 
dacft  proptcr  quam  non  dcbeat  hoc  nobis  licerc  vt  hypothccariam  legatis  & 
fideicommtflis  indnltam  ad  mortis  caufa  donationcs  non  producamus.llla  au 
tem  ludicio  meo  eft  optima,  qubd  niortis  caufa  donatio  nulia  cft  nifi  qua?  vel 
per  ftipulationcm  fiat  vcl  pcr  traditioncm.  Qua?  per  ftipulationcm  fit, 
contractus  eft  &  qutdcm  ftipulationis  non  donationis,ob  idque  nulla  ex  co  po 
teft  nafci  actio  niii  quatcnus  in  ftiptilationem  dedu&um  cft,  cum  ftipulatio  fit 
kiris  ftri&i  &  ftrictiflime*  intcrprctanda  Lqutcqtttd tfhtngenda  99.De  verb  cbh 
^&confcqucntcrcumnulla  in  ftipulatione  facta  mcntio  cft  pigncjris  & 
Jiypothecae  abfurdum  fit  putare  hyporhccanam  nafci  cx  tali  ftipulatione, 
&  illud  rurfum  abfurdius,  (i  quis  dicat  hyp^thccariam  hanc  efle  tacitam  &  fo- 
lalcgts  poteftatc  inJuchm  quar  proindc  vcrborum  adn  iniculo  non  egcat. 
Inaudiunn  enim  cft  &  iine  exemplo  vta&ioex  ftipulatu  habcat  priuilcgium 
tacitar  hypotheca*.  Si  cxcipias  eam  ftipulatu  a&ionem  fidtitiam  quam  fauore 
dotium  induxit  Iuftinianus  \nLvnie.C .derei  vxer  ailien.aux  ficut  a  cane- 
risomnibus  adtinnibus  cx  ftipulatu  diucrfa  ineoeft  quod  bona?  fidci  cftita 
&  in  eo  quod  tacitam  hypothecam  habct  quoniam  &  ipfa  taci ta  eft.  Omnia 
hxc contraiurisrationcm,&foIapoteftate  conftitutionis  ad  cxemplum  ta- 
jncn  actionis  rci  vxoriar  ex  partc,  incuius  locuin  voluit  luftinianus  cam  eftc 
fubftitutam.  V  tfi  ncc  illa  quoquc rei  vxoria;  actio  tacitam  olim  habcbat  nulla 
hypothccan.Q^x  veib  mortis  caufa  dcnatiofit  per  traditioncnullam  obliga- 
tioncm  parit,cum  neque  contra&us  vllus  iit,ncque  negotiu  vllum  geratur  111- 
tcr donantcm  &  accipicntcm.  Et  coufcqicntcr  ficfi  nequit  vt ^vlla  eo  nontinc 
nyp  .thcca  contrahatur  nc  qtiidcm  tacita  &  cx  legis  pote:iate  quia  hypothecse 
cutlibct  fiueexprcffa  fiuetacitafitcotnmunc  iikidcft  vt  fitacccfibria  ad  perfo 
nalcm  obligationcin  ncc  proiudc  finC  ilh  clle  pcflit.  lclque  iu  ca  potiflimum 
hypothcca  quam  luftinian.  pro  lcgacis  induxit  adeb  \crum  cft,  vt  qi  oin* 
vts  illud  ctiam  fit  ex  natura  a&ionis  hypothccariae  vt   fit  iadiuifibilii 
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I.U&  l*Cj*  vnw ex plnrtb.hercd.debtJ.remheredttarta  fy.D.de e «itf.hanc  tamc 

luftinianus  vohicrit  diuidi  intcr  hcrcdes  ad  cxcmplu  adiouis  perfoualis  quac 
&  contra  hcrcdes  compctit  &  intcr  eos  diuiditur  pcrlcgem  12.  tabularum  pro 
hcrcditarijs  portionibns  d.l.\.§.  vlt.ff.eommun.de  /egat.vbi  quod  fcriptum  cft  tn 
Utntnm  &  hypothecarta  vnumqHemcjue  conuenirt  volumus  m  quantmn  ferftnalts 
ailto  aduerfus  eum  compettt  argumcntum  prarbct  mco  iudiciononicue  hypo- 
thecariam  illam  cius  cflc  natura»  a  caueris  hypothccarjjs  omnibusdirTcrcntis 
vt  noncoatra  tcrtium  poifctTorem  quemlibct  dctur,fcd  cotra  heredes  folos 
&  ita  demum  fi  pofli  Jeant,ncc  tamen  (juatenus  poflidet  fcd  quatenas  funt  he- 
rcdes.Quod  ncicio  an  quifqua  dixerit  antc  huc  dic.  Nam  fi  ea  Iuftiniani  mens 
elTet  vt  dari  vellct  hancactionc  hypothecaria  contra  quclibet  poiTefsorequo- 
na  obfccro  prstextu  diflnigueremus  pro  qua  parte  Gt  hcres  is  qui  in  folidu  pof 
fidct?  Aut  quxna  ratio  efifc  poteft  cur  debeamus  heredi  fauerc  nc  hypotheok- 
ria  cfcueniatur  fupra  eahereditatisportioneproquahcres  cft  magisquamin 
totu  ei  qui  nulla  cx  partc  eft  hcrcs  ?  Ncc  diccndu  cft  voIuilTc  I u fliniaou hypo- 
theca  cotrahi  ftattm  ab  adiu hcreditate,bona  aute  qux  fcmcl  obligata  fuerunt 
fiuc  exprcfle  fiue  tacite  alienari  poftea  non  poiTe  nifi  cum  fua  caula.  Id  enhn 
obtincrct  fi  non  aliam  huic  acttoni  naturam  Iuftinianus  indidiflVt.Sed  quem- 
admodum  fccit  itle  vt  hvpothccaria  hxc  elTet  diuifibilis  contra  naturam  hypo 
thecariae  itacV  fccit  ncchiit  ei  difficiliusfacere  vt  non  aducrfus  alium  daretut 
quam  aducrfus  cum  qui  Sc  ipfc  pcrfonali  a&ionc  conucniri  poffet.  Qioda^ 
pcrtius expreffun  videtur  in  ilio  vcrtic.tfthil eflgraue  ettam  aduerfuseum  w 
tatttum  perfonalemfed  etiam  in  rem  &  hypothecartam  extendere  aclionem  in  rt- 
bustjUAsatejidtrc  cenfesutHS  efl.  Et  fane  ridiculus  ut  qui  in  iis  qua:  contraratio 
nem  iurisconftitutafuntuTuftiniano  vclit  fequi  rcgulam  lunsJ.inhutjuecen- 
tr4i).fiJelcg$l>SQtli\\ic  ipfius  voluntasiiiquircndactt  qiue  haud  dubic  in pro* 
poiito  cafu  illafutt  quod  &conftitutio  ipu  teftatur»vtomnibus  modisvolim- 
tati  tcftatoris  fatisfierct  pcr  cum  fcilicct  pcr  quem  faiisficri  tcftator  voluitTctfi 
te  hercs  ille  effct  fiue  lcgatarius  fiuc  fidcicommiifarius.  Ncq  uc  ad  rcm  pcrti- 
net  quod  hypothecariam  coniungit  Iuftinianus  cum  dirccta  rci  vindicarione 
quam  ccrtum  cft  dari  etiam  contra  tertium  poiTelforcm  cx  aha  ciufdcni  Iuftir!| 
niani  conftitutione  in  l.vh.fy.fin  autemfuh  condtcione  eod.tit.  Eode.n.argumen«[ 
to  fi  bonu  clTct  prubarc  pofscs  pcrfonalcm  quoq.ie  achoncm  dandamcflcco 
tra  tertiu.n  poflciforcm  contra  quem  vindicatio  datur » quod  tamen  nifi Jlultc 
ccmo  dixcrit.  Sic  crgo  ncccilario  iutclligenda  coftitutio  eft  vt  triplcx  quidero 
ifta a&io  pro  legatis  &  fidcicommillisdctur,  fcd  diuerfis  refpcdibus &  in  di- 
ucrfas rcs^diucifafqucpcrfonas.Pcrfonalisin  cu  foluqui  fuit  oncratus,Vindica 
tio  aute  in  folu pofieflore  fiue illc ipfc  fit  qui  obligatus  cft  fiuc alius,  fcd  cius  ta 
tum  rci  qua?  per  lcgatu  aut  fidcicomiflum  rclida  tuit,non etia  carteraru  rerura 
qua:  legatarvcl  ridcicoiniuar  no  fint,quamuisindominio  fucrinttcftatoris^y 
pothccaria  dcnique  no contra  tertiu  potfciT^rc ,  fed  contra  hercdc  folu  quate- 
inis  hcrcs  cltmec  rurfus  in  rem  iplam  quae  Jcgata  vcl  pcr  fidcicomilfum  rciicta 
cft  (  quia  grauius  clfct  vt  rcm  fibi  rclida  Icg  /tarius  vcl lideicomitfarius  diccrct 
itbt  obligatam  cuius  dominiu  habcrct,cum  nemini  poflit  res  fua  clTcoblig^ta 
l.nccjue  pi°nus  tf.de  reouUur.)  fcd  tantum  in  cartcras  rcs  tcftatoris  ad  cu  deuo- 
Iutas  qui  grauatus  fuit.Hoc.n.fignificant  vcrba  ilia  efr  mfuyer  vttle  Serutanaid 
efl  hypothecand fuper  his  efua fuerint  derelicia  m  res  mortui praftare.  Ncq,  vcro 
{t  luftinijnusicga^riisc^tideicomiu^aiiisouinib.faucrc  voJuit  dara  iisactionc 
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iot6  concra  pofleHbr.qullibcrji.vindicatione  ipiius  rei  per  Icgatu,  aurjideic» 
reiidavca  &  hlaem  fauere  debuic  daca  hypotnecaria  iimilitcr  ad  ucrfus  ter-  ■ 
uospoileiIbres.Necenim  pofteriushocpotuiiletconftitu.  line  fummainiu- 
rja,majcimbque  lncommodo  heredis,qui  non  cam  r  ciic  potent  reperire,qui 
cum  eo  velit  contrahere  metu  pignons  iltius  caciti,li  quod  a  luftnvat  o  indu- 
#um  eife  incelligatur  concra  certios  poifeifores.Et  tamen  non  vique  legaca- 
rjp&fideicommillarijsraucre  luftmianus  voluit,  vt  i  oneuam  voiucntha- 
bcri racioncm  aliquam  commodorum  hcceuis ,  vc  ille  ipfe  profitecur in  d.l. 
vJt.§.i.ii\  poftremis  iliis  vctbis,ne  dum  fe^vartum  JUtts  fo.  cndumejfeexflt' 
iqamsjicrcdts  commoda  dtjraudtntur ,  fed  Sc  bona:  fidei  emptonbusqui  re . 
quara  emereot  vcnditoris  fui  cife  icirent,lcgata  vcrb ,  «I  fidcicommiila  pro 
qmbus  tawit^.obhgacaciletjicnorarenc  ,  taedc  Fraudi  eile  poitt  t  ca  confticu- 
cjOjfiquideir;  ccrtu^n  cit^uhu  ei  prodeile  qui  per  hypothecanam  couenitur 
qibd  bona?  fi  Jei  poileiIbr,at  neque  qubd  dominus  lit  nc  perinde  conucniri 
polUracfimaljc  hdci  pollcilbt  etiet  ,quu  intcnpo  p  gnonsnihil  commune 
habet cum  cauifa dominij  vei prob.r  cV  lultae  poileliionis , l.i.^.cumprxdium 
pgtm  D .de ptgncr.  Atqtu  Iuitiniani  mcns  ilia  non  fuic  vt  quicquam  corfti- 
tuecetinprariudjcium  emptorum  praelerum  boiuc  fidci,niiieocafuquoilla 
ipfa  rcs eiflc  ver.dita,aliteive  alienata,  qiur  expreflim  Iegata,vei  pcrhdeico- 
niillum  proponeietui.quodenuim  cafu  piacuit  luftiniano  vcciuimodi  alic- 
na^ibpro  non  faOL<ihaDexetur,d./.v/t.§.penu/t.C.commiiM.de  /eg*i/.etjamli  lc- 
gajgun  vci  fidcicommJilum  fub  conditione  relictum  fueric ,  &  intenm  pen- 
! adhuc  conditione  aiicnacio  fa&a  iit ,  dummodb  poftea  condjtio exi- 
:t.Exiftej*s  enimquanuocumquc  conditiolegari  vel  fidcicommiili  faat 
^endum  fit  Jcgacum  vel  fideicommilTum  pro  pure  relj&o.  Rei  autem, 
'ius  dominus  vcl  lam  lic,vcl  aliquando  retrofingatut  fuirte ,  alacnaao 
nini  iniuria  permitti  falcem  irreuocabilicer non  poilet.  Qiiod  ncmo 
ridct  diuerfum  eile  in  aiiis  rebus ,  quar  legata* ,  vel  pcr  fideicomimftuni 
\x  non  fueruut.Qmd  cnim  prohibcre  potuit,ne  alitrnajentur,cum  earu 
inium  (eniperfucrithcrediseiufdemque  venditoris?NonigitxirdacIu-  j 
fcanus* ac.ium  hypothecam  lcgatariis 6c  fidcicommjuarns  contra  terdos 
pbildIorc.s,icd  tantum  aduerfus  eos qui a&ione  perfbnali pqilunt conuciun  , 
Ad  corum  parum  intcrlit  qua  actione  conueniantur ,  vt  jd prarftcnt  quofj 
flc teftatoris  voluntace  ommmodo  prrftare  compelluntur ;  qua  ratjone  iaoi  5 
oiim  ita  ius  erat  vt  pro  lcgatis  faltem  per  vindicationem  reli&is  varix  a<5tio-  J 
nescbrnpeterenclegatario>non  vtpluresexerceret  ,  icd  vtciigendi  haberec , 
facultatem  Jt.ckm  filtns  76.  §.  vartis  dt  Itgat.i.l.httiufmodi  84.  §.z  It.de  Ugat.i. 
PtOinde  mulco  magis dicendum  eft  non  poile  hypothecariam  copeccre pro 
dooationibus  caula  mortis  per  traditioncm  fa(Cfas;cum  nuila  iit  pcrfonalis  o- 
bligatio  necjue  in  pcrfona,neqUein  pciiona  hercdum  ipiius,nedum  in  perfb- 
na  tertij  poileiloris,cui  pcrf  mali  obiigauonj  poflit  hypocheca  accidere.  Na 
vt&pius  in  hoc  tototradatuinculcauimus,quirem  aliquam  traditexdona- 
cioijccaufa  inowis,fiaiCi  fc  non  obligat^ta  reque  de  hcredc  fuo obhgando 
cogiuc,quamuisdciplbcc^tethac^nusqiibddonatariuin  maijaJt  rem  ij-: 
'iinhabere  quam  heredem  ihumJ.i./.Scnatus  i0.i.D.dt  mort.cauj  i  n.  t .  V 
uqucineoaeccriorcftdonauonumcaiifa  morus  condjtioquarn  lc^itoru, . 
q«bd  pro  Legatis  &  fidcicommiflis  cotnpetit  hypo  Jiecaiia,  iaiccm  ^dnci iri5 
■ercdem  in  aiias res non  lcgatas  vel  i'  xicomm.iilLs.qux . fuci  unt  tci r .,iur,<i.: 
U pro  douacionibus  caufa  mortis  nc  quidcm  contra  heredem  dc:'  :tous ,  no 
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magis  quam  aduerfus  alium  extraneum  qucmlibet,qu  ia  neqne  pei  ibnalfvlla 
actione  do  atoris  hercs  magis  quam  donator  ipfe  tenetur.  Ad  qitfd1' 
neri  potcft  donator  qui  rern  donaram  iam  tradid%herefvedonatoi 
aucem  in  aliasres  qua:  do  acae  non  fuerunt  nullam  hypothecariam  habere 
donatariuspoteft  aut  dcbet,  ita  neque  vlla  ir.diget  quod  ad  cam  rem  confir- 
quendam  qua?  donata  eft,cuius  fcilicct  dominium  nancifcitur  ftatim  Qc  ipfo 
iurc  poft  mortcm  donatoris,  permde  ac  legatarius  dominiu  legati  pbft  mbfc- 
tem  teftaroris,vt  confequecer  habeat  paratam  vindicationem  aducrfus  qne- 
libet  poffellbicm  fiue  donatoris  hcres  ille  fic,fiuecxcraneus.RT  namquc  inttt 
donationes  caufa  mortis  qua?  ad  inftar  legatorum  capi  dicuntur,  non  etiam 
illx  qua?  per  ftipulationem  flunt  vt  fuo  loco  monuimus.  Quanquam  heco- 
mne?  quae  per traditionem  fiunt  comparandc,  funt  Icgatis,(cd  ea-  tattYm  qux 
hcfiuntvt  dominij  tranflatio  poft  mortem  conferatur.  Nam  quxficfrunt 
vtdominium  reuocabilitcrquidcm,  fed  tamen  ftatim  transferatut , car  viuo 
donatore  non  (blum  perrlciuntur,  fed  implentur  i ta  vt  nihil  agendum  fuper- 
fit  poft  obitum  donatoris.  Nec  eo  mimis  tamen  in  iis  locum  habebit  ciuod 
modbdiximusdandam  donatorio  vindcacior.cm.Immo  tanto  magis,quan- 
tocitius  dominium  nancifcitur,id  eft  viuo  adhuc  donatore.Scd  hoc  calu  da- 
bo  ei  vindicationem  iure  communi ,  hoc  cft,ea  fola  rationc  qua  dominuso- 
mnibus  datur  iure  domini,non  ad  exemplum  lcgatorum.  Alioquin  fi  ade6 
generahter  &  indiftincie  hoc  legatorum  exemplo  abuti  volumus^que'  dic6- 
dum  erit  fadta  iam  jper  traditionem  donatione  compctituram  donatarioper- 
fbnalem  acrionem  mheredcm  donatoris ,  quomodo  competeret  pro  f 
in  heredem  tcftatoris,quod  camen  abfurdum  fore  iam  fupra  diximux. ; 
dem  illo  etiam  cafu quo  peribnalem  actionem  ex  donatione  nafci  Iuftm.  vo- 


•m 

lationem  ,  non  ad  aliud  tamen  inducere  eam  voluit  aut  potuit  quam  vt  vel 
donatoripie,  vel eius  heresrem  tradere  compellatur  ,qua?  porrovbi  (emel 
traditaeft ,  tradi  ampliils  non  poteft ,  &  quamuis  poflec^tamen  adrum  agere 
fruftra  cdet .Dicamus  igitur  cum  receptiore  interpretum  fen tcntia  *pro  do- 
nationi  bus '  caufa  mortis  nullam  hy pothecari am  competere  :  fed  adda- 
mus,  quod  nemodixit,  iplam  legatorum  &  donationum  caufa  mortis  xqui- 
parationem  hanc  iuris  diuerfitatem  inducere,  vt  i»c  u  ti  noluit  Iuftinianus  ny- 
pothecariam  dari  legatario  aut  fideicommilrario  mfi  contraeum  qui  perfo- 
nah  poffit  actione  conueniri ,  ita  nec  nos  hypothecariam  donatario  caufa 
jnortis  ln  quequam  dare  debeamus ,  cum  nemo  fit  in  quem  pofTi  t  i  J  Je 
nem  vllam  perfonalcm  exercere. 
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R  i  t  ha?c  vltima  quarftio  exijs  quas  tra&andas  luic«pimus, 
De  donationibus  caufa  mortis ,  quam  in  poftremam  huius 
Decadispartem  conrerre  voluimus,  vcfequenti  Decadi  viam 
apeiiret  qua?  tota  erit  de  iure  adcreicendi.  Quxftio  igitur cft 
a  noftris  quocp  interprecibus  tradtata,  vcrum  mmorus  caufa 
t  locus  iurradcrcfcend*  Quxrendi  cauia  cadem  quar  in  carce- 
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rflioni  bas  iupra  difputabu ,  Qu6d  donacio  cauia  morus  nonunquam 
dc  m  quibufiam  dicatur  dmilis  erle  conctactui,nonnunquam  vero  ac  fcv&  in 
bmnibus  accedere  propuis  ad  naturam  legacorum  &  vlumarum  volunca- 
tom.  Nam  li  contractibus  scquiparetur ,  non  erit  m  ea  ius  adcref  endi ,  cui 
nulium  in  coitractibus  locum  eile  intcrpretes  voluc,  ex  l.fimtbt  tf-  Tttto  wo. 
kde  verbMtgst.il  vero  ylumis  voluntacibus  comparecur,contra  dicer.dum 
eric  in  ea  rore  locum  mri  adcreicendi  cuiin  iegacis&  vitunis  voluncatibus 
feniper  tacum  efleijdcm  intcrpretcs  voluncpoft  Bart.  adl.re  comunQtfy. 
delegat.).  Etinhanc  poftenorem  parcein  prochuioresfur.c  noftrorum  opi- 
nioncs,  vc  m  donationibus  caufa  niorcisjjcnnde  ac  m  alia  qualibec  vltimar 
voluntatis  fpeae  locum  habeac  :us  adcreicci  di.  Sicenim  Bart.  ad  d.Lrecon 
inntl.adfin.  cuius  fcntenciam  rtequenciote  calculo  tec?pca  elle  referc  Mich. 
GrajfJtb.fcntent .%.donutw cAuj .%  moms^unil.iG.Nos  an  contractibus&  in  Je^ 
gacislocus  titiuriadcrefccndinecneiequenti  Decadc  dim.ilias&  accurattus 
dilieremus.  Nunc  tamen,  vcad  propofttam qurltionem  teipondcamus,co- 
gimur  ntonere  acprarmiccere;  Admiila  quoque  comparacioneiiiadonacio- 
num  caufamorcis  2c  legacorumjquam  mcerpieccs  noltn  peipctuamcile  vo- 
lunc,non  ideotamcnconfeqiicn^ciL-  quod  i|dem  tani  ueneraliter  &  indi- 
ftinctc  cradunc  ,ln  do  utionibus  cauia  morcis  iocum  etleiuri  adcrefcendi, 

Sua  nec  in  legacis  id  generalicer  &  ind;ttinctc  vcrum  cft ,  fed  cum  multis  di- 
nctionibus,  An  fcil.cct  coniunctio  aliqua  iic  incer  legatarios  necr.ei  &  rur- 
fum,  ctim  aliquaconiunctioett,  qualis  lic  ,  an  rcalis  tancum.an  verbalis  can- 
tdm,  an  realis  &  veibahs  iiiruil ,vc  ex  ijs q  ix  proxima  Decade dicrun  fumus, 
apparebit.  Curnonig.rur  cafticm  quoque  diltincrioncsinmorriscaufado- 
nacionibus  adhibemus? Sed d;co  ampliits,  nullum  me  cafum  leperire  in  quo 
poffic  donatio  caufa moi tis  admittete ius  adcrefcendi ,  iiiii  il cjuis  taLs iic  in 
quo  poilet  etiam  in  concractibus  locum  habere  ius  adcre(eendi,quod  camen 
vixcik  vceuemre  vnquam  poiTic-  Nam  vel  ponimus  in  donaiionecaufamor- 
tis  ineunda  lupulationem  it  cei  ue  .illc  vcl  cradicioncm,  ciim  alccrutrocxhis 
duob.  modis  donition6  caufa  mortis  etia  hod  e  fieri  oporcerc  ccrcu  iit,vt  ^p- 
bauimus  m  pra'ccdentibus.S!  perftipulationem  facladonacioell,iam  farpius 
diximus,non  cam  donationcm  elle ,  quam  contractum  ihpulationis,  cui  do- 
natio  caufam  3edcrit,vt  in  l.cittn  emm  G.D.de  »0«<ff.Proindevel  cx  ipfa  injcer- 
prctum  traditione ,  qiwe  in ftipulacionibiis  cxcerifquc  conuactibus  iun ad- 
crclcendi  locumellenegatjdicendum  cnc  in  humfmodidonauoneius  adr 
creicendi  locum  habere  non  poile.  Si  aucem  cradiuo  lncerucnic ,  puca  ii  quis 
Ticio  &  Sempronio  fundum  Cornelianum  morcis  caufa  donandi  aninao 
tiadident,licuti  neque  iingulis  in  foiidum  traditus  tundus  videri  poteit(quia 
traditio  nihii  aliud  cft  quam  dacio  poueffioms:  duo  autcm  ftmul  in  foiidum 
candem  fem  polTiderc  non  poflunc ,  /.  5.  §.  ex  contrarto.  D.  de  acquir.fwjf.) 
neque  plusvideri  finguiis  donatumquam  cradiCum  ,ahoqui  non  poilec  di- 
ci  per  cradicionem  facta  donacio  qua-  craditionis  limites  excederet:  Ita  faten- 
dum  eft  m  ringulos  videri  collatam  donationem  pro  patre  fiwdi  cantitm,n6 
in rohdum,id  eft,iam  inde  ab  initio partes  ractas  cile  a  donatote,quo  libcra. 
lior  fane  fiicurtis  fic ,  cui  cum  incerprecibus  veiic  pcr  ius  adcrcfcendi  dare  to- 
tum  ei  cui  donatorium  nifl  partcm  dedit  \  Igiturqucmadmodum  in  legaus 
8cfideicomminBdicimus  mtnquam  efle  locum  mti  adcrefcendi  inter  cos 
qui  verbiitancumconiunaifunc,proptcrea  quod  Iemper,&  abinitiopartes 
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habeant  iam  a  teftatote  ipfo  kctas,  d.t.re  contunQi.  ejr  f.fiamhs  16.  inftin- 
ctp.l  plane  54.  §M  comunihm.de  hgmt.x.  ita&  inter  donatarioscaukinortk 
qubusab  mitio  doratorpec  ttajicioncm  partesfe^eticnegaacumeftiuii 
adcrefce-di  locum  eile  vnquam  polfe.  Quid  ergo  ficc ,  fi  vnius  ex donatanjs 
poitio  defccent ,  puta  prarmottuo  illo  ante  donatorem?  Redibit  donatioad 
donatorem  a  quo  fuerat  ptofedta,  nec  accjuireturcondonaurio^niii velfuc- 
eric  fublbtutus  in  cafum  v;:lgarem,quod  heci  poteft,  /.  vt  heredihsjo.de le- 
gat±.\e\  ex  noua  donatoris  voluncace,ii  fbccc"  rem  donatam  etiam  poft  vnius 
ex  donatoribus  mortcm  ab  altero  in  foli  Jum  recinenpatiatur,qu:a  nuda  vc- 
luntas  furricit,  neque  noua  traditione  opus  cft  ad  perncieniam  dor.auonem 
eius  rei  qiue  lam  penes  d  matari  um  conlbtuta  reperiatur,  l.abfentt.  o  .10  d.  de 
don.it .  Putct  aliqms  fortaile  illum  etiam  caium  excipiendum  quoidcxpref- 
liin  actum  itt  perdoi.atorem,  vt  tinguli  donatacij  ellent  in  fol.du  donatarij. 
Exemploeius quod euenitin  pkiribus legatarijsre&  vcrbo coniun&iSjputa 
Ci  qujs  funduni  Corncljanum  Titio  &  Scmpronio  lcgaucrit,*/.  l.re  comwHt. 
&  i.contuncltm  %o.eoA.t  tt.de  /<£*/.$.itemque  exemplo  eius,quod  fcribitPapi- 
nianus in l.eandem 9.  de  dnobm  reis ,  poiie fieti  duos  cotreos  debendieuara 
excaufa  depoiiti  &commodati,quanuis  hi  contriclusnon  niiitcactra- 
ditione  perhciantur :  fed  non  funtifta  fimiiia.  Nam  quod  ad  legatum  atti- 
netquod  plunbus  coniundim  teli&um  iic,  cum  pendcatex  fola  voluntate 
teftatotis,  nihil  vetat  illud  ita  relinqui,  vt  legatarij  iinguli  infolidum  voccn- 
turad  legatum,nec  partes  priusnant  quam coepermt concurrere legatarii 
in  legati  petitione.  Ob  idq«  nimirum  locus  intcc  eos  eft  mri  adcrefceudi  vtii 
altcr  non  concurrat ,  folidum  alter  habeat,cui  vecum  eft  folidum  a  teilatorc 
datum  fuiile^./.^iMwc^/raRucfus  in  contradbbus  depofiti,  commodati,& 
fimilibus ,  quanuisce  ac  tcaditione concrahantuc,nec  iit  m  potcftatc  depo» 
nentis&  commodantisfaccre  vteadem  resplunbus  in  folidum  tcadatur, 
nihil  tamcn  pr.ofubet  ita  eum  plucibus  fimul  tradcrc- ,  &  confequenter 
non  niii  pattis  poilciTionem  in  iingulos  tcansferce ,  vt  tannen  fingulorum  fi- 
dem  in  folidum  fequatucquomodo  loquituCiPapinianus  in  d  l.eandcm  Hoc 
ipfum autem  vnum  fu/ficit.ad plures  correos debendi  conftituendos, vtfci^ 
licct  iingulorum  fidem  in  ibLdum  creditdf  iequatur,  ii  quidem  ex  eodebito- 
rern, aeftimare folemus  quod ipfms  fidem  fecuti iimus,  i.citmmampltus§+i<it 
nAtttta  defot.de  reguLtur.  At  in  donatione  que,  pcr  traditionem  ht ,  nihij  talc 
eft,quia  neque  donator  fequicur  fidemdonatarij ,  neque  donatarius  fidc\o> 
natons,  neque  fitauthicdebitor,autillecreditor ,  cumdonaciononfit  con- 
tta&us,fed  potius  acquifitio,vtIacobus  Cuiacius ,  quem  fuoloco  retulimus 
dicebat.  Quamquam  in  donatione  caufa  moccis  vcrum  cihicgotium  quod- 
dam  gen  lncec  donajitem  &  accipientem ,  &  obligaci  donatari  um  vt  condi- 
£bone  teneatm  /1  cafus  contigem  in  quem  donatio  ceuocetur,fiue  ex  folai* 
cis  communis  difpoficione,  fiue  ex  padione  aliqua  etyie(h,dJ/enatMs  ^s. 
D.de  mort.cduf.donat.Qua,  catione  poiTit  quis  non  malc;  dicecc.  Eciaui  ex  do- 
natione  caufa  moctis pec  traditionem  facta  poilc  fieri  duos  cocreos debendi, 
ii  forte  fundum  Cornelianum  ego  cibi  &  Tici  o  moctis  caufa  ccadidero,ea  le- 
ge  vt  ii  ex  hac  inficmitate  conualuero ,  n i  jKj  ceddatur A  ego  in  eo  v tn ufque 
yeftrum  fidern  in  Iblidum  (im  tjecutus.  Se  d  non po  tcft  ea  res  racere  yt  intcr  te 
ac  Tirium  debeat  cilc  locus  iun  adcrcfcendi ,  li  tu  ante  mc  dcccifetis ,  mox 
fgo  ex  cadem  mtitiniute.  Ab  i;d  ^nimeil^cn  nos  m  ioh  dum  donatatios,aJiud 
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vero  ficri  in  folidum  dcbitores:Donatarios  facit  foh  trajruo,  qux  tame  pfa - 
ribus  m  folidum  hen  n6  pocett,  ne  quide  volente  donatore,  qoia  rad,  exirm- 
feci  &  realis  elt.non  folius  ammi,huc  mter  v>uos,  hue  caufa  nioitis  ra&a  do  - 
natio  proponatur.  Debitores  ver6  facit  folus  confenfus,  cum  ex  vtraque  par 
tc  id  a<utur,vt  vtrmfque  donatai  i)  fidem  donator  id  folidum  fcquatui,  quod 
ptocurdubioagi  poteit  ,quia  m  animo  coniiftic,  etiamlitr*iiuonec  radta 
lic  nec  potuentfien  lingulis ,  niii  pro  paitc  tantum.    Dci  iq;  Iti  traden 
do'partes  tiunc  inter  do  atarios  ,  fcd  ui  donatarus  donatori  obligan- 
dtf.in  cafum  reuocatis  donationis  pa»  tcs  ficri  nofl  dt  r.ecefle  <i  conuenent  vt 
in  folidum  oblieentur,qu:a  uaditio  fada  cit  oHigatio  .ui is,  l.confi/to  7.§.v/r. 
D  dc  curAtfunofi/.  i.§v/t.  D.  dc  rer.  dmtf  Dc  his  qu.r  iuris  funt  difpomt  ius 
ipfum  pro  aibitncc  dc  his  qua  funtfa<3i,non  item,  vulg.  A  dcnt^uei9.D.  cx 
Ltb.cAufmaior.Moi.emm  intetpretes  noltri  eirand:quc  occahoncm  lumut 
cxeoquodluftinun/.^/c.Cir  cudtu.toilcnd.shi  tradtat  dc  legatainsoc  hdci- 
commiilariis  coniunclis,  dcque  iurc  adcrckendi  mtet  cos  ind uccndo ;  idem 
ius  coniticuit  ih  donauonibus  caufa  mort  s,quod  in  lcgacis  &:  hc<cicommii 
fis  Prmnnn  in  §ftn  Autern  a/tausdfub  condsttcne,  in  polticm.s  ilhs  vcrbi^ cnm 
certt  mrts  ftt  &  tn  inffttunombus  &  tn  legatts  fidetcommtjj:s  <r  mortts  cauja  dr 
nAttombuspojfcCubfittutDcin^  in  $.penult.vb,  gencralius  icrib.t  m  h.rc  vcr 
ba  H*CMHtemomnt*/oCHm  hAberc  ccnfemus  tAmtnteflatnenns  ftue  tn  fcrtptts 
fiHeftnefcrtpttshAbttts^tuxmtn  codtaUts  &  omntvlttmo  elo^vel fttjutd  ab 
me(t«ofHcntdcreltllHmsiecnontnmorttscaHf*  donattontbns.  Scd  ad  pnorem 
locum  facilis  refponiio  elt,  donationes  caufa  mortis  noncomparari  inftitu- 
uonibusleKaus&  fideJcommilTis,quar.tum  ad  ms  adaciccnd^cd  quantum 
ad  hoctantumvtdonatarrocaufamortispennde  ac  heredifc  icgatar,o& 
fideicommiiranofublcitui  vulgariter  poiJit,quod  K  (cr.puim  dt  in  d./.zt  he- 
redtbns  <o  ^«/.i.samcV:  pcr  fidcicommiUum  iubit,ci„  pollct/i.c.^r. 
cAuf.mort.  Ad  pofteriorem  vero  etli  d.rficilior refponlio  vidctur ,  telpoiideri 
tamcnconimodimmep^eitlulbniani  fententiam  DOUiUameile  vteadcm 
inomnibusrauo  coifticucnda  lit  legatorum  6c  uonationum  cauta  moctts? 
fcd  hanc  pot. Os ,  vt  qu*  de  legat.s  &  ftdeicommiffls  conltituerat  r.c  fiercnt 
caduca  vei  ui  caufa  caduci  fublata  in  hanc  rcm  lcgc  Papia,cadcm  loani  ha- 
bcre  debcant  in  donaconibu*  caufa  moi tis ,  hcuc  e  contrar.o ante  iuiW 
numitaiuserat,vtl«PaPia.dec^uc«s,umetiidcW 
dc  lecaus  locuta  nuifet,  tamen  non  ad  hdcicommiira  f ,lum  fcd  ct  am  ad 
«norus  caufadonationes  protrahcretur,^  fidetc0mmtJfHmJ7.de 
Xianusipfc  nonobfcurecxprirrnt  cto  poft  (upradiaa  vcrba  fubijcit, 
TantHmernm  nobtsfupereft c/cmenttAauod  fctentcs  ettamfifcumnofirwvl- 
WumadcaducorumvtndtcAttonemvocAn.Nccy^^^ 
iuibnianum  ca  conftitutione  ,d  potiiTimun,  agere  ,  vt  caducorum  lusck  c 
«ni  luiiam  de  caduas  tollac ,  ca-cera  verb  qua»  interfcnt  il le  de  adcrefcend, 
^rc  ma^ispcroccafionemauamcxprotcirotraaari.  Scd eti, admittercm 
hZc  lult"uani  mcntcm  fuifl*  vt  candem  faccret  in  ommbus  rationcm  do- 
nanonu  caufa  morris&  vltimarum  voluntatum ,  quod  tamcn  non  ps  ab 
SuOum  cft,  quam  tulerit  legcm  vlt.  C.  de  donAt.  ^^/.nih.lomagis 
cxeo  probTrc  i^donationibus  caufa  n.orns  iocum  cilc  iur,  ^fccndi, 
pma  ifeque  ex  ea  conihtuuone  probare  poills  intcr  lc^atanos  quoilibet  id  ius 
2bSftd  mter  eos  tantum  qui  iunt  coniuna.lu^ct  £n ,  &  verbis,  1, 
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mul,vel  recanttim.Nam  qui  veibis  tantum  coniui  &i  func ,  ij  ciim  abimtio 
partes  habeant,  non  pofTunt  vidci  1  coniun&i  quo«J  attir.ct  ad  jus  adcrefcen- 
di.  Atquin  donatarij  caufa  morcis  quantumcumquc  coniur.&i  fint  facla  per 
traduionem  donatione,non  alijs  tamcn  Jegacanjs  aiTimilari  poilunt ,  quam 
qui  fint  coniun&i  vcrbis  tantiim,  quia,  vtiam  dixi,  pcrindc  ab  miuo  partes 
habenc.  Non  poteft  igitur  lola  iftadonationum  caufa  mortis  6v  lcga  toruni 
comparatio  facere  vt  in  donatiombus  caufa  mortis  admittendum  (it  efle  lo- 
cum  iuri  adcrefcendi.  Et  harc  fane  potifTima  crrandi  caufa  intcrpretibus  no- 
ftris  fuit,  quod  PLitarunc  ius  hoc  adcrefccndi  inlegatis£c  fideicommifliso- 
mnibus  locum  nabere,  fcd  illaprrterca,  qu6d  de  donacione  caufa  mortis  fic 
loquuntur,quali  poffit  fieri  nudo  pac"to,nec  nifi  voluntatem  nudam  rcquirat 
donatoris ,  poft  Iuftiniani  conftitutionem  in  l.fi quts  argumentum  tf.§.pe».C. 
de doriAt.  Ctim  tamcn illud  ex iure vetere omnino fuperfit vt niii  traditione 
velftip»latione  interueniente  donatio  caufa  mortis  fieri  nullomodo  poffit, 
quemadmodum  a  nobisiaepitis  difpucacum  ,  probacun.que  eiV,  De 
mortis  caufa  capionibus,an  in  ijs  locus  lit  iuri  adciefcen- 
di,quoniam  alia  qurftio  eityequenti 
Decade  cracta- 
bimus. 
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E  iure  adcrefccndi  tra<5hturos  nos  cota  hac  Dw-cade  €m*4 
aufpicari  couuenitabhacquarftiot  e,Qnart:am  fit  cau-   J  %SL&h4L 
faiuris  adcrefcendi  tam  m  hcreditatibus  quaminlc. 
foffl  gatis&c  fideicommiflis.  Inde  namque  fluxerunt  etrore* 
illi  omncs,  de  quibus  poltea  dicemus ,  quod  caufam  cV 
originem  iuris  adcrefcendi  non  intcllexerunt.  Atquc  vt 
ic  hereditacibus  prinvAm  tradtemus.li  noftros  interro- 
ges,Cur  intei  cohcitdes  etia/n  inuitos  locus/itiuri  adcreicerdi  (eile  enim 
nequc  quifquam  dubirnt,neque  dubicavi  poceft,/.//  fuis  heres  fl.Lfni  exdua- 
bus  tf.t»  prmctp.&  §  i.  D.de  acyutr.hered.)  ftacim  adferent  rationem  hancj&r 
quidem  vmcnm  qus  in  omnium  ore  eft,quod  al^oqui  fieret,  vt  quis  pro  par- 
te  ceftatus  de^cderct,  pro  parte  inteltatus  contra  iur  s  reguiam  ,  dc  qua  in  /. 
ius  noftrum 7. de regul.tur&c  enim  ex coinmuni  antiquorum  &C  recentiorum 
(ententu  icribit  Mich.GraiTin  §.ius  adcrefcendi,fusft.\.  Quam  rationem  ii- 
cct  vera  fit,  cum  fa&nm  fuit  teitamentum ,  gcrmanam  tamen,&  ptopotitx 
quasftioni  aptam  non  eile  ex  eo  apertiflimc  incclligitur,qu6d  nullo  fadto  pcr 
patremfamilias  teftamenco  haberelocum  non^poteft  ,qiuaet!amn*  nccare- 
mus  eile  hoccafu  locum  iuri  adcrcicendj ,  non  ideo  tamen  conicquens  ncreC 
vt  pro  parte ceicacus  deceflille  videretur  is  qui  teftamentum  nulJum  feciflet. 
Acqui  non  mtnusab  inceftato ,  quam  teliamcnto  fa&o  verum  cftdeficientfi 
cohcrcdis  portionem  hcreditariam  coheiedi  etiam  inuito  adcrefcerc ,  adeo- 
ne,quod  magismirum  eft,etiam  ad  ipiius  heredem  tranfmicci,  l.fi  expluri- 
us  y.D.de /itts  & legit.  Quinimo multo  facilius  eft  vcpoflit  qftis  decederc 
pro  partc  tcftatus  ,proparceinteftatus  ,  quam  vt  ab  mtcftaco  ncredem  prd 
patte  heredicatis  habere poflit.  Ptius  cnim  al  quando  peimittitur  etiam  in 
pagani  hominis  hcreditate ,  nhniru  ex  poftfadto,id  eftpoft  aditam  in  fohdu 
ex  teftamcnto  hereditatcm ,  puta  ii  contingat  moueri  qucrclam  inofficiod 
teftamenti  vci  ab  vno  ex  fratribus  exheredat  is  vel  contra  vnum  ex  hcredibus 
inftitutis,vt  in  Ijtam  etfi  1  j  §.vtt.  cfr  l.cvrca  14. D.  de  inoffic.tcftarn.  PofteriuS 
vero  numquam,neque  abinitio,  neqne  ex  poftfa&o.  Vcra  igitur  ratioilia  cft 
quam  in prima Chiliadis  noftrae  partequodam  ioco  attulimus,  qu6d  heres 
ad  hoc  fiat  pcr  leecm  duodccim  tabularum,  itcmquc  hercditas  vt  repra?  ien- 
tet  pcribnam  defun&i  quac  indiuidua  eft ,  ncc  repra  ientari  pro  parte  potcft. 
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Nam  &indeeft  qubJ  heieditas.indiuiduaefledic:tur>/./>owj^om«j'8.i»j6#.o. 
de  rex  vtndicat.  hcres  autem  &  hereditas  codem  modo  fe  habent  ad  pcrfona 
defuncti  reprx(e:uandam,/.Aer«  ejr  hereditas  n.DJe  vfucap.  Nec  eft  con- 
trarmm  quod  aliquando  permutituxvt  deccdat  quispro  parteteftatus,pro 
parte  inteitatus  ex  poiiracto,^./.»*/*  etfi.%.vlt.rfr  dl.cnca.  Eonamquecalu  t 
fatisfa&um  eil  legi  &  rationi  iuris.ftatim  atque  hereditas  patns  femcl  adita 
in  iblidum  fuit  ex  tellamento : &  quod  poftea  hered  tas  deilnit  eile  aditaex 
teftamento  proeaparteproqua  teftamciuumperquerelam  inonScioii  ru- 
ptum  ruir.nonfacitvtpcribna  defunctinon  repraeienteturab  hcrcdetefta- 
mentario  m(i  proparte ,  fed  potius  vt  duar  huius  hominis  hereduates  fuifle 
intelligantur,vna  teftamentaria,abalegitima,quarum  vnaquxque  perfona 
defun&i  repiafentet,illaex  teftamento,ifta  ab  inteftato.  Quod  etiinouum 
quoquevidetur,  vteft;  ,&  a  iuris  ratrone  fatis  alienum  ,eo  tamen  colorede- 
fenditur,qubd  hcreditas  qux  adita  ruit,  delijt  cfle  hereditas ,  fa&aqueeft  pa- 
trimonium  heredis,&  in  eo  ftatu  manet  ,quandiu  teftamentum  iuDiiftit,vt 
^>  >  ^\  »  proinde  nulla  iam  pro  ca  paxte  teftamcnuria  heieditas  dici  poilit.  Proqua 
vero  parte  ruptum  fuit  teftamentum ,  iicuti  non  poteft  vidcri  quifqua  heres 
cfleexeo  teftamentoqucdruptum  fuerit,ua&  hereditas  qua*  profllaetiam 
partevidebatur  ceueruin  patrimonium  heredis,  necampliuseiTehereditas, 
reperitur  pehnde  elle  hcreditas  acli  numquam  adita  fuiiiet  '•>  at  non  ciui<icm 
ipcc:ei,quoniam  quq  ante  aditionem  fuerat  hereditas  teftamentaria^juir^ p 
cuue  ex  teftamento  &  delau  exat,&  acquin  poterar ,  sdcoque  re  vera  niit ac- 
quilita,poftea rupto  tandem  teftamento rcperitur  hereditas  legitima, & in- 
teftati,ied  eo  tempore  quo  non  eft  hoc  abfurdum,cun  i  hereditas  nulla  lit  te- 
ftame;uaria.Nam  quod  dicimus,non  pofle  quem  decedere  pro  parteteftatu, 
proparte  inteftatum.non  aluim  fer  fum  habet  quam  hunc,Eiufdcm  hoirinis 
non  pofle  eodem  tempore  duas  eilc  hereditates,  quarum  vna  iit  teftamenta- 
xia  ,alia  lcgitima,nec  vnam  hereditatem ,  qux  fit  duplicis  huius  conditionis, 
id  eft  pro  parte  teftament  aria,pro  parte  legitima  j\  t  eius  hominis  cuius  r.ui- 
la amplius  hcrcdius  ex teltamentoeft , quia  iam  habct  teftamenuruim  hf- 
redem,ahcjuam  repeririex  poftfa&olegitimam  hereditatcrn,  nouum&raru 
magis  quam  abiurdum ei%quoniam  vtracjue hereditas  in  ide"  tempus n6 co- 
currit.Et  hrc  quidem  de  cauiaiuris  adcreicendi  m  hereditanbus.  In  legatw 
ver6,& in  xldeicomm iiTis, li  quxratur  quare  ius  adcrefcendi  Jocum  habeat, 
non  eadem  ratio  adfern  poteft,ied  tou  petenda  eft  ex  teftatoris  voliuuate,vc 
inttr  quos  teftator  voluit  iuri  adcrefccndi  Jocum  efleunter  eos  fbJos  lir. ,  mtet 
ahos  no  item.Nulla  enim  neceiTitatis  ratio  excogitaxi  poteft,  qua?  nos  copa; 
ius  adcrefcandi  m  legatis  &  fideicomrruiTis  inducerc,fiuc  pixtcr,liue  conti* 
voluntatem  teftator  is,cum  dcficies  poxtio  commodc  po/iic  remaneie  penes 
hcrcdem  oneratum ,  ncc  in  eo  abfurdi  quicquam  futurum  iit.  Quomodo  e 
contrario pcrabfuidum  cflet  dari  totum  Jegatum  vej  fidekommilium  pr«- 
textu  juils  adcrelccndi  ei  cui  teftator  non  niii  paxtem  dediflet ,  vt  poftea  di- 
cemus,quod  umen  euenixct,  li  prjnex ,  i  jedum  contra  voKuuatem  ceftatoris 
ius  adcxefcendi  m  legatis&  ficieicommillisiuduceretur.  At  rurfum  volumas 
dla  teftatoxis in  iurc  adcreicendi  intex  Jegataxios  ac  tidcicommi ilarios  mdu- 
cendo,n<>nexfola&quaul)etconiundionecoJligeiKla  eft  ,  vtvolunt  prag- 
matici  &  interpretes  noftri,vt  poft  alios  tra^at  idem  MichaeJ  Gxaifqu*ft.4' 
fcdexea  cantumcoruun<5tione  qux  lit  xcalis,qux  tum  radaiutelliguur.cuin 
*  ad  can- 
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adeandcm  rem  plures  iinc  partibus  vocati  iinc,ica vt  finguhs  tota  res  rclicta 
fic,ncc  niii  per  cpncui Tum  partes  fianc,vt  proinde  incer  lcgataiios  eV  fldcico- 
inilla.ioshLiiuiTnodi  ius  .  dcicfccndipoti  is  dicendum  vidcatunusnonde- 
crcfcendi  Ci  ciuis  propnc  ac  parcite  loqui  velic.  Nuniquani  enim  ad  hoc  com- 
pcc:c,vc  plus  nabcai  lega:anus  aut  hdeicoiTuriilfarius.quam  ci  ceftacor  dede- 
rit.icd  tancum  vtillud  ipfum  habcat  quod  teftacor  dedic  nullius  fbcij  con- 
curiudcminucum  ,  quo.i  habcre  tum  non  potuillcc ,  ii  focius  per  concurfum 
partem  fegilec.    Quod  inter  heredes  diflimile  eft,  quia  etiamii  teftator  ita 
lcrip(ent,T«<*/  exfemtffe  heres  eftotSempronius  ex  alto femtffe  hci es eflo ,  Ti- 
tJo  iemiiicm  fuum  repudiance,Sempronius,quamuis  non  niiiex  alio  iemiilc 
fcnpcus,cocam  nihilomnuis  heredicacem  habeb^t ,  eo  iurequod  vere  adcrcf- 
ccndi  appellatufccuius  fciiicet  poteftate  fit,vt  propter  adcrefcentem  portio- 
niportionemhabeattocam  hcreditatem  is  cui  teitatornon  dcdcratniiipar- 
tenr.adeo  vt  nec  fit  in  teftatons  poteftate  ius  adcrefcendi  prohibere  inter  he 
redes,  non magis quam  racere  nc leges  in  fuoteftamenco  iocum  habeanc ,  /. 
ncmopotefl ^.D.  de  legat.i.  cumius  adcrefcendi  iitex  lege  duodecim  tabul.v 
rum  uc  a  prudentibus  lnterpretata ,  vc  nequidcm  per  teftamencum  poflet 
quis  facere  vt  decederet  pro  parte  teftatus,&  proparteinteftacus:  multo  ma- 
gis  vt  non  polictquisheredem  ab  inteftato  propartehabere,&proparcen6 
nabcre.ln  quoridcre  ibleo  fubcilitacem  illorum  quos  referc  Graff.tn  §.ws  ad- 
crefcenMy<jujft.i.cx\ihminu\im  vcrbis  illis  legis  duodecim  cabuiarum,/>*ttr- 
famthas  vttfuaret  lcgaffit^ita iusetto  ,  dacam  cuihbec  teftatori  tam  plenam 
difponcndi  facultacem,vc  poflcc,fi  vellecdecederepro  parte  reftatus,cV  pto 
parteinteftatus :  quali  vero  potuerit  quisex  ea  lege  facere  tcftamentum  iine 
ulicuius  rkfcdis  inftitutione,  aut  heredem  habere  line  hereditate ,  aut  ea  he- 
reditatem  fibi  errincerc,  qua?  indmidua  nO  cflcr.quorum  omnium  nihil  cer- 
teeftquod  niiipcrabfnrdcdicipoiiit.  Nam  abipi^initiociustemporis  quo 
Icges  duodecim  tabularum  in  vfu  elle  cceperunt ,  dubicandum  non  eft  mfta 
interpretacionecoanguftatam  fuifle  nimiam  iUam&  efTrenatam  tcftandi  b- 
centiamautoritate  iiueprudentum  fiue  magiftratuum  iuraln  cinicatecon- 
ib'cuentium,vt  fcriptum  eft  in  i.verbts  legis  110.  D.de  vtrb.ftgni.  (bloriimque 
milicum  priuilegium  ilkid  eft,vt  poflint  decedere  pro  parte  tcftati,  pro parte 
inteftati  »  non  quia  pcr  legem  aliquam,  nedum  per  ftatutum  id  fieri  poflitjVt 
vuig5  credicum  eft,fed  quoniam  ea  propria  cV  vnica  Itx  eft  teftamentorum 
mihtarium  ,vtomnibus  legibus& folenniratibus  iincfoluca.Indeigicureft 
quod  incer  hcrcdcs  non  tantum  inuitos  Ccd  ctia  inuico  teftatore  iun  adcrcf- 
cendi  locnsclt :  Inter  lcgatarios  ver6,vel  fideicommiflanos  inuitos  nuquam, 
nec  rurfus  inuito  teftacore.Quamquam  non  eo miiuis  appellatur  inter iftos 
quoquc  ius  adcre/cendi ,  retento  eodem  nomine ,  Iice*t  non  eadem  nomnus 
poteftace,/.!.^  tot.tit.  D.de  vfufr.  adcrefc.  l.ex  Proculo  10.  de  legat.  i.  &  altbi 
paffim.  Etletenim  duiiulculum  vocare  ius  n6decrefcerdi ,  quamuis  ita  pene 
lccntus  videatur  luftm.in  /,vntc.§.vbt  autent.C.de caduc.toll.  Obiiciat  ahquis 
(brtaifc  ,lntcrncredcsqaoque  iusadcrcfcendrextacitatcftatoris  voluntatc 
defccndere,  ob  idque  tacicam  fubftituuonem  dici  in  /.  fiTttiogr  JMauio  Gi. 
§J ' uUanu4.de  legat .1.  cjikc  idcirco  excludicur  per  expreflam,iiquidem  fubfti- 
tutus  prxfexrur  comundo,/f  nic.§.pro  fccundo.&  §.fin  autem  a/tauid.c.de  ea* 
dHC.tollend.%cA  reipondeotimc  ius  adcrefcendiexvoluntatc  teftacoris  defce- 
dei e  cum  tcftacor  vc)  idipfum  exprciTir,vel  de  cc  nihil  cauit,quia  in  dubio  n6 
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ahud  teftator  velle  aeditui  quam  quod  lexprxcipit.Ortetilrr»  ettamfia  te- 
ftatore  ius  adaefcendiprohjbitum  iit,n6  eomim\s  habebit  locum  intet  hc- 
redes.Ex  quo  apparet  non  defcendcre  ius  ho»;  cx  teftatotis  volu  ncate  fiu£  ex- 
prellaiiue  tacita,  iiue  immediate,  iiue  mediatc,vc  \u\x.Gr*fl.poftaltts)ou.u 
fedexlegefola. 
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inf  v  ndvnt  paflim  noftri  hoc  in  cra&acu  inftitutio- 
em  heredum,qua?  rao,a  fit  cx  parce,&  cam  quar  raaa  iit  ex 
artibus.vt  e  contrario,quod  confequcns  cft ,  inftituuonem 
|U2e  fic  iine  parte,&  eamqua?  fine  paicibus.  Nequeconcenu 
hocerrpre,conrundunteuani  initicuciones&  legata,vocit- 
quc  legacanos  cx  parte&  ex  parnbus ,  quibus  ccftacor  partcs  auicriplit ,  iine 
parte  autem  &  fine  parubus,quibus  ccftacor  rem  aliquam  legauitnullispar- 
tibus  adfcriptis.  Vc cx  iis  videre  eft  quae  traaac  Barcolus  ad  l.rt  comuv&  t$. 
num.%.dt  (eg.  $.&  cxcommuni  noftrorum  ienccntia  Mtch.Gr*ff.in$.iusdd- 
crefcevdi.qnsft  $  nu W.4.D up  1  ex  hic  error  cft,&  grauiflimus  vccrquc.  Aiiud  e- 
nim  eft  eilc  ltiftitutos  hercdcsex  parte,aimd  ex  parubus  t  aliud  mftitucoscile 
iine  parte,ahud finc  partibus,quod  &  ancc  nos  ingeniofiflime  ob iei uauiiAn- 
coi.Goueanusin  fuoillo  pereleganti  tra&atuif  .idcrcfccndt  iure.  Gimvero 
de  legatanis agitur,poifunt quidem  llli  etia  ex  parubus  aut  fine  fftrubus vo- 
cau  erte,iccmque  interdum  ex  parce,ied  numquam  iinc  parte.  Dicufltiir fle- 
redes  inilicuci  cx  parte,quibus  ceftator  ccrtam  partem  heieditatis  deditexiis 
fcilicet  partibus  qua*  in  iure  confiftunt,  puta  vnciam ,  fextantem  ,quadran- 
tcm,tiicntciTi,&hocmodo,Ti/i»xArr«^ejc  femtJfe^Stpfonms  &Mtm** 
ex  altofemfjfc  HercdesfHntoXnfctm  func  hoc  cafu  onuies  ex  parce ,  fed  cum 
hacdincr6ria,quodTitiusin  parce  fua  foluseft,Semprpnius  vcro&  Msruius 
ad  eandcm  partem  coniundmi  vocati.Sine  parcc  ii itituci  funt  quos  tcftatot 
ita  infticuit  vt  nullam  paius  fecait  mentionem.pm 
\xrts  tflotSempronius  &  Mauius  htrtdtsfunto.  Hic cnim  ncquc  fcmiuem» 
rcque  aliam  vllam  hcreditatis  partem  teftator  cxpreflit.Ac  expartibus  iufti- 
cuci  func  illi^uibus  teftator  non  partemifcJ  partes  adfcripfic :  quod.  conpn- 
gtt^cum  cos,quos  fiue  ex  parce ,  iiue  finc  parte  hercdcs  fcripiit ,  admitti  vult 
ex  a?quis,aut  etiam  ex  diiparibus  portionibus  in  hunc  modum :  Titius  htrtt 
efio  ex  femtffct  Stmprontus  &  Mauius  tx  aJso  femtffe  pro  tfuts  parttbushtu- 
de<  /*wfo.Suntii3ftjtutiScmpronius&  Maruius  non  tantum  cx  paite,(ed  etu 
c-x  partibus,qucmadmodum  &  fi  teftatpr  ita  lcripiiiiet ,  Tttius  hcrej  tfioex 
fcjntffetSempronius  rfr  Ai  tuius  ex  altoftmtffet  Sempronius  qutdem  pro  Jemtjfu 
iUius  tr'tentetMauius  pro  rtlujuo  heredes  fitnto.   Ni  i\  quod .  hoc  cayfii  initituu 
funt  Sempronius&  Ma?uius>non  tantum  cx  partibus,ied  etiam  exinarquali- 
bus,qui  tamen  inftituu  eficnt  finc  paxtibus,quamuis  ex  parte,  fi  fubfti  tutio  i- 
ta  fimplicitcr  concepta  proponerctur:  Ttttus  heres  efto  exftmsffe^  emprontMJ 
tjr  Mauius  ex  aitofemtfe  hertdosfitnto. Ita  fit ,  quod  in wipxtrtibus  pertdoxu 
cft,vt  poftint  aliqUji  beredc$  tuftitutl  c|lc  cx p artc,oV  tamcn  line  parubus  *  fi^ 
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negan  poteft,qui!i  hac  111  ipecie  Scpro,uus  cc  Auu  us  liJutuci  iu.ccxparu- 
bus  ctlm  inftituti  lint  ex a:qu»s , neque  can.cn  poiluntdici  ex  paite  aliqua  i'u- 
ftkuti,ctim  nullam  hercdtaus  paitcm  tciLatoi  ns  adicnpfeiit ,  fcd  potius  ih* 
fecundum  aflem  eos  vocauent  dato  ptm.o  loto  alTe  Cob  1  iuo  i  icdcV  ii  ita 
fcripiiilec ,  Ttitus  heres  eflo  ex femtffCiScmptomHs  cr  MtuiHJ  heredes funtts^ 
quamuis  dubiiar i  ncqucat  qum  ad reiiquum  piimi  ailis  femiflem  coi.iuctim 
vocati  iiut  Sempronius  &  M.iuius ,  perinde  acii  femiilis  iILus  mci  t:ofac"ta 
eilet,non idco  tamen  poilent  dicicxpauc  n.iututi  qu.apartem  iilam  fack 
(blaiurisinterpretacio ,  noncxprefla  conceptio  veiLoiun.  teflatoris ,  qucm 
verum eft  non  coniunxiilc  lftos  m  vlla  hereditatis  partc.  Et  ideo  repudiante 
portionem  fuam  Sempronio  non  dcbet  illa  adcielccrc  Ma:uio  foli,  icdlfido 
&  Mxuio  fimul  pro  hereditarns  portionibus ,  quia  quod  ad  ius  adctefccndi 
atcinec,  non  funt  coniurcti  qui  iiue  paitc  heieucs  mli.ituuntur ,  vt  ait  Vlpia- 
nus  iu  Litem  qnod  Sabtnns \y.§.vnde  tdcm  traUat  D.dc  heredtnfltt,  Adcicf- 
cerct  (bli  Maruio  ,  fi  teftator  ita  fi  ripiillet ,  Tettus  hcreseflo  exfemijfe ,  Scm- 
fromus  &  AIauihs  ex  alto  fctmffe  hcrcdcs  funto ,  quia  hoc  cafu  infticu- 
6  fiinc  Scmpronius  &  Mauius  excerta  parte,idcll  cx  femiflc,  &  ad  v- 
num  iemiflem  coimir.chm  vocati ,  vtproinde  ex  voluntace  ccftatoris dcfl- 
dens  porcioSempromj  adcrcfccre  debeat  foh  Mxuio  qui  folus  comunctus 
fuiCji.on  etiam  Titio  qu;  &  rc  &  verbis  diliunclu^  eit ,  in  aiio  fcilicct  lcmifle 
inftitutus  Etii emm  verum  eft  quod fuperiore capite  diximus locum  efle  iuri 
adcrefcendi  inter  coheredes  quantumuis  difiun£tos,facit  tamen  iusconiun- 
ctioms  vt in eo iure adcrefcendi,coniundi  iint ptxferendi  d : fim . ctis.  ldque 
eft  quod  fupraxhdto  loco  Vlp.ait  non  eile  coniun&os,quod  ad  ius  adcrefcen- 
di  accinet,eos  qui  flneparce  inftituuntur ,  non  habere  icilicet  ius  prxlationis 
quod  haberent  iicflentconiun&i.  Numquam  enim  dubitaturinter  hcieucs 
quin  portiovnius  deficiens  adcrefccre  debcat  cxteris  ,  ctiamiicomunclio 
"la  iit,fed  dc  illo  tantum  cui  cx  cxteus,hoceft,de  iure  prxlarionis,  non  de 
i  adcrefcendi.  Sicque  intelligi  debent prudences noftri,quoties  de  adcrcf. 
li  iure  inter  heredes  tra&ant  Et  ob  id  Jempcr  pofuiu.us  tres  heredes  fcri- 
;  eite,quia  Ci  duo  tanturn  elfent,  quorum  alter  repudiaiet  >non  co  minus 
idem  ius  adcrefcendi  locum  haberet ,  fed  nullus  tamt n  quxftioni  de iure 
elationis  locus  rclinqucretur,  cui  nimirum  nifi  inter  duos  plurefve  inm'c6 
contendcntcs  locus  efle  non  poteft.  Quod in  legatis &  fidcicommiilis  lect» 
eft^n  quibus  coniun&io  foia  &  neceflaria  cft,&  attendicur,quories  non  tan- 
t um  de  prarlatione,  fed ctiam  de  ipfo adcrcfccndi  iure  difputatur ,  quia  vt m 
prxcedencibus diximus , deficiens porcio Icgaci  vel  fidcicomnu fli  neque ad- 
crefcic  in uito,neque  etiam  volen ri,ii non flt coniur ctus.  At  rtufum vt  here- 
des  pro  coniundcis  habeancur  ,  quodadiusadcrefcendi,hoceftprzlarioni9 
atrinet,non  fuificit  quod  ex  parte  inftituri  iinc ,  fed  iilud  ctiam  requiritur  vt 
'  fint  inftituti  ilne  partibus ,  eo  quo  fupra  diximus  rnodo ,  Titms  heres  eflg  ex 
fe77iiJfeySempromHs  &  Mxuius  ex  alto  ftmiffe  hcredes /»0*0. Nam  fi  eflent  in- 
'  ftituri  Sempronius  &  Macuius  non  folum  exparce,verum  eriam  cxparribus, 
puta  fi  1  nili  tu  ti  o  Cxc  concepca  proponcrctur,  Tttius  ex  ftmtffc  heres  efto%  Sem- 
fronins  &  Memms  ex  ttlio femjfe  vro  afkis  pmrttbtts  htrtdes junto ,  non  habe- 
r  c  t  MVc  ui  us  ius  prxlatioBis  in  debcience  porrione  Semproni  j,  quoniam  adic- 
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cra  partmm  mentio  facit,vt  quan uis  f>  llaba  ejr  coniun&ioncm  faciat,  tefta- 

tor  tamen  qui  ita  fcnpiit,no  taiu  Sempronium  &  Maruium  coiunxiife,  quam 

celeriusdixiiTe  videatur,vt  loquitur  Pompomus  in  l.pita  juts  66.  D.  dehe- 

red.t^fltt.Qc\cii\!ts  enim  dixit  qui  ica  locutus  eft,quam  (i  {criplillet,  Tmus  he- 

rej  efh  exfemtjfeySemprontus  ex  tjuadrante \Mautus  ex  altoauadxantc  herest- 

fio.qui  tamen  proprius  fenfus  elt  eorum  verborum,»ro  ae^uts parttbus.  Nam 

cum  teftator  partes  fecic,iiue  aquales,iiuc  marquafes,  paium  autnihil  intcr- 

eii  an  vokmtatem  fuam  plunbus  verbisexpreilerit,an  paucior:bus,funScitq. 

paices  ab  co  faclas  eile  vt  appare;:t  volmlle  lllum  vt  iepaiat  n  q iifque por- 

tionem  fuam  haberet,nec  ih  vnam  eandemque  concurrerent./.^fW/.  D.ie 

njfufr.adcrefc.d  t  re  comunclt  ty.de  leg.$.  Legataiij  verock  fideicomnuifarij, 

qu.'efecundadifpu:ationis  noitrae  pars  eil,licc)t  aliquandopoiTintcfievocati 

cx  parte ,  numquam  tamcn  poflunt  efle  iineparre ,  at  finepartibus  eiTcpof- 

funr.in  eoque  diflfcrunc  euidenter  ab  heredibus ,  quia  hcredeshoc  ipfbquui 

mfticuuncur  etiaih  nullacxpreiraparte ,  vtiiiter  tamen  inltituti  mtclligutur, 

vel  m  rcliqua  parte  aflis ,  vel  m  iecundo  aile ,  quia  iTcmen  ipfum  huedu  hoc 

fonat  vt  in  hereditate  fcripti  videatur,qua*  femper  &raliqua,cV:  vna  eft.Glm 

autem  ccftacor  aliquibus fegare  Cc  dixit,inutile legacum  eft,nifi exprciTuni  e 

tiam  fitquidex  quancum  legauerit ,  quod  ipfum  fciri  non  poteft  quin  illi  ad 

aliquam  partem  iiue  eandem ,  fiue  diuerfam  fint  vocati.  Finge  ita  jfcripiilTc 

tellatorem,L^<*Ti//ojt«»^*-?j  Corneltanum  Sempromo  &  Mauto  /tgtf.Anno 

inutile  erit  legatum  relichim  Sempronio  &  Ma?uio ,  niii  addantureaverb.^ 

eunde fundum  ,aut  fi  malis ,  eiufdemfundt  partem  dtmidiam :  vtrouisautem 

modo  fcriptum  iit,an  non  cxprcfla  eit  certa  res  ad  quam  SeivpromuscV.  Ma*- 

uius  fint  vocati,fiue  cum  partibus,iiueetiam  fine  partibus  ?  lta  fanc  eft.  Et 

idcirco  numquam  ea  ratio  poteft  impedire  ius  adcrefcendi  inter  legacatios 

ihos  qu6d  fint  Iegatar.j  fine  parte,icd  fola  illa  quod  fint  inttituti  cx  parubus, 

fi  forte  teftator  adiccent pro  ajuts parttbus ,vt  nt  cilm  quidam  verbistantinv 

co:iiunguntur.Nam  fi  teftator  partcs  niilLsjncquea-quales^ieque  inequalcs 

feccritjiicrj  nequitvtnon  repcrianturSempronius&:  Mxuius  couiur£ti,lir<' 

re  &  verbis  iimul/alcem  rc  tanttbm:  qua*  canicn  comur&io null  -  cfle  jpotcft 

mfi  intcreos  cjui  ad  eandem  rem  vocantur  fiue  coniunctim ,  iiue  feparatiu 

Porr6  nonaliarationedicuntur  non  efle  coniun&i  illiqoi  finc  parte  irjlb- 

tuuncur  heredes,quam  qu6d  ad  eandcm  partemnon  ruerincvocati.vc  inte! 

ligamus  eilcifta  in  heKmbusfyiionyira.quod  inftituantur  ex  parte,  &  cjuou 

ad  eandem  rc  voceiuut  .EceconcrariOjquodinftituautur  fine  purte.cV:  cuoJ 

ad  uuerfam  partem  hercditatisadmittantur  Confequens  igitur  eft  vt  fimi- 

liter  in  legatisck  fideicommiiHs  non  poiTuit  dici  a  nullam  paitcm  vocan 

legatarii<tqui  adeandem  rem  vocati  funt  nuUis  partibus  a  teftatore  f^<fhs. 

huiuscuiam  inter  heiedes&  legatarios  conftituimus  drtVcrcnua7  rauoii]- 

meo  iudicio  ei%qubd  hercditas  cx  qua  heredes  ^ftimantur,im>un  eras  partes 

habet  inmte  coniiftentes^:  fola  im  is  poteftate  fubfiftentcs,  quc.  per  iuris  in 

terprecacioncmadfcript^  uitelliguntur  iingnlis,&  ieparanm,  vt  proindequi 

funt  inftituti  finc  pacic,hoc  lpfoexpurtibusfcnptiexillimentur.  Quidcnm 

refeic  an  teftatoi'  ita  fcripfei \i,Ttttus  heres  efio  ex femtffeySemprcmus  ^rM^- 

utus  heredesfunto.Ssx  vero  in  hunc  modum,Ti/r»rj  bcres  efio  exftmtffe^crn 

prorauj  ex  tjuadranteyMautus  ex  alto  ejkadrante  hires  efho.  Nen  pc  quia  <jquc 

facucjimmb  cxpeditfus  cft  poccftati  iuris,faccre  vt  videantcu  Sempronms  ^ 

M?uiu> 
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Mcuius  initicuu  Imguucxquadcanubus  ,quam  vt  habcantur  pro  lnftmuis 
cxvnoco.  cmqueiemillequpoueadiaidaLuriu  qtfaciranccs;  Nimirti  quod 
atuiiCt  ad  ius  adcreicendi  &  prc.lan90is ,  quoniam  dioqui  cercum  clt  111  ha*. 
quoquc  Ipccic  hactcnusiioniunclosctlc  Scmproiuum  &  Mc.oium  vcacieu  /I' 
dem  iemiilcin  voccncur,  quomodo  icnprum  ctl  in  /.  iriplici  i+t.  verf  videa-  /,ix-*^U$ 
rmjde  verb.fignific.^m  lo.  us  itaconciliandus  ell  cunj  d.  §.vnde  idtru  trallat,  *~  J/+-Ux 
dJ.uem  <fUod  Sabtnns  \y.de  hered.inlctt.vbi  ob  hanc  caufam  non  tta  ioquicttr 
Vlp.  vc  iimpliciterc>:  abiolute dicateosqui  lineparce  inuituuncur,coiuun- 
ctos  non  elle.icd  cum  hac  a  heCbone.f  uantum  adius  adcrefcendt.  Scd  cum 
teitator  cercam  parcem  cxpieilit ,  cx  qua  Sempionium  &  Mcumm  inuituiL, 
l.cet  pats  illa  pcr  lcgem  fubdiuidatut  in  quadtances  ,  qtna  camcn  verum  eft 
fuiiie  llios  coniuucum  aJ  fcmiilcm  vocatos  a  tcitacorc,  i:on  polfunt  permde 
habenacirTcparaum  fcnpufuillencexquadranubus  ,  quoniam  diuiifojlia 
qux per  legcm  ric  femuTts  in  quadranccs,  non  fic  ad  collendam  cam  cunmiB- 
clionem  quam  ccllacor  mduxit,fed  cacum  hercdicat.smcci  hcredcs diitribu6- 
da?  graua,  ob  idquc  ncc  impcdit  quommus  m  deficicnte  porcione  Scmpronij 
Mxumsdcbcac  praTcrri  Tiuotanquam  coniunctus.    Lcgatum  vetbfundt 
Corneliani  rehctum  Titio  prim.im  cx  fcmiilc ,  dcindc  Sempronio  &  Mautio 
limpiicitcr  non  poteitlie  accipi ,  quaii  reli&umiit  Semptoniocc  Maruioex 
quadrantibus,quiafundus  cum  in  corpore  nonin  iure  coniiitat  ,  nullas  iia- 
bct  iuns  partcs  ,  ied  cas  tanttim  qua'  iint&  corporales&  aqualcs  ,  &  quas 
nec  ficri  neceilecilet,niii  comodiousdiuilioniscufa:  vcexeoapparct,quud 
fi malint  Sempronius&  Ma^uius  hoc  caiu  manere  in  commui:io.:c ,  nec  al- 
tcr  alrerum  addiuilionem  prouocec,eruncin  communione  fundi  legati ,  qiu 
tamen  non  cifcnt  in  communionc heieditatis  cciam  ante  accepcum  ludiciu 
fanuiiq  ercifcundq,tanquam  habencc  vnoquoouc  prupnamc>:  feparacam 
poruonem  hercditariam,iplis  etiam  corpoubus  nereditains  manentibus  m- 
diuiiis.Dirfert  enim  toco  gencrchereditas  a  rcbus  hereditariis ,  non  etiam  le- 
gacum  a  re  legata,cum  lcgacum  3  hcec  mris  ciuihs  nomcn  iic  ,in  mie  camen 
non  v  ique  adeb  coniitlac  vt  poiTic  eileitne  ahqua  rc ,  non  magis  quam  v c  le- 
gatarius  iit  fuccellor  ^ans.l.qutdam  y.^.mhilintercfi.  D.de  eden.  §Jegatartcs. 
Infi.de  teflam.ordm.  Igicur  cum  cjuis  lcgauic  Ticjohtndi  Corneliani  dimidia, 
Scmpronio  vcrb  &  M.cuio  emfdcm  fund:  dimidiam  alceram ,  diccndum  eic, 
vocacos  cile Scmptonium  &  Maruiumad  candemrem,acproindeadean- 
dem  fundi  Corneliani  partem,id  eu,ad  dimitiiam  hocipfo  quod  finc  parubus 
vocati  fuerunt,  (iicut  c  contrario  fupradiximus,  heredcsinftitutos  finc  parte, 
hoc  ipfo  ex  parubus  fcripcos  incelligi)  &  confequenteideficientem  Scmpio- 
nij  pottionem  foli  Maruio,  noetiam  Tiuo  adcreicere  debere ,  quod  camcn  le- 
cus  eilet,  fifuiiIenthoiioratiexaxjuispartjbus,quoniam  h^c  adicclio^epaia- 
tionem  pattium  iuduxillet,t"eciilctque  vt  veibocancum  coniuicki  diusnui  cl 
fcnt,  quomodo  qui  coiunc-hfunt  numquam  habcnt  ius  adcrcfcendi,vc  poi}ca 
diccmus. 
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riplic  imodoconiui^iointciligitur,] 
l.trtpltcti^.dc  verb.figmficMi  cntm  re  tantum  &  per  fe  c6- 
t  iunaiocontingit,ailtreflcverbis,autvcibistantuniJletan. 
;  \AjjL*\  tum  conmn&i  dicmmit,qui  diuetfisorationibus  adeandein 

-  vw  .  J^FO^Sl  rcm  vocautur.vt  ii  tdla^dixerit,Z>£<>  Tttic  fundum  Corne- 
^  liamtmyeundem fitndum  lego  Sempronio  ( ponimus  exemptom  m  iegatis  ,qnm 
in  hereditatibus  nihil  referc  an  coniunclri  iint  hcredes,  an  diiiun&i  ,nificuth 
de  iure  prarlationis  mag.squam  dc  iure  adctefcendi  Jjfputatur^vtdiximusm 
prarccdentibus) Mntetum rnc duae  oratioi.es,  &  tan>en  vnus  tantum  rundi»i, 
adquemTitiW&Sempronnis  limul  vocantur,  cum  iingulis  tuent in  folidti 
legatusiVcrbistantum  comuntti  dicuntur  c contrario,qui  vna eademauco' 
ratione  vocanturadresdiuedas.quod  euenit  fi  tcftator  ita  fcnpfer/t ,  Ltp 
Tttio  dr-Semprontofundum  Corneltanurnpro  aejuts  parttbus.Hicemm  vnati- 
titm  oratio  elt  pcr  quam  Titius  cx  Scmpionius  vocantur ,  &  tauen  diperCr 
funt  res  ad  quas  vocantur.D  ata  llquidem  eft  vnicuique  pars  fundi ,  rtecpars 
vni  daca  eadem  cft  qua?  alteri  data  hutjicet  partes  indiuiiar  fmt ,  t.Mtuuts 
66§.duorum.de  Ugat.x.  Deniquc  te&  vcrbis  coniuu&i  funt  qui  caderotr- 
rationeadeandem  rcm  vocantur^putalegatoplunbus  ita  rclic'to,£<£<)7flrt 
fJrSerHpromofimdum  Corncttanum.  Vna  naquehic  oratiocft,*  vnaeaderncf 
rcs  ad  quam  vocantur  ambo ,  fundus  fciiicet  Cornelianus  vnicuique  ip/orii 
in  folidum  lcgatus.Et  in  hoc  nobis  conuenit  cum  pr3gmaticis  &  iiiterprcti- 
busiuris  omnibus.Atnon  etiam  in  co  qubd  noftn  voiunt  pofle  verbis  tatiitn 
coniundtosdicietiam illosqui adeundcm  fur.dum  vocati  fuu proinaquaii- 
bus  pbrtionibus,putahoc  modo ,  Sempronto  leco  fundnm  Corneltanumprio- 
£io  vnci]StT**w  autem pro quatuor.  Quo  cxemplo  vti tur  Micii.  Graitinf  m* 
adcrefcendttfujLft.s.num.i poft  Bart.adl.re  conmnUt.nuA^.  de legat.y  &alios 
multos  ibidem  relatos.Nec  cnim  dubito  quin  jta  concepto  legato,  TfcmsSc 
Sempronius  non  tantihn  re,ied  ctiam  vctbis  ditiuncri  lint,vei  cx  ipfa  Barto- 
li  traditione  qua*  vult  coniunc*boncm  iftam  verbaiem ,  qubd  fane  vernm  eft, 
n^n  pendere  nifl  ab  vnitatc  iermonis.ISam  in  propofita  ipecie  licet  (emel  ta- 
ttlm  exprclTumfl^yerbum  fego,q\ix  vna  rcs  B  irtolo  carterifque  interpretibus 
impofutt,fatendum  tamcn  eft  duas  efle  oraciones*,  quia  idcm  verhum fub 
intclligi  necellarifr debct ,  taciteque  repcti  vt cobftrui  orario  poflit.  Qf£<i 
autcm  refert  an  bis  ,  an  ver6  femel  cxprimatur ,  &  iemcl  fubintcliigaturt 
Sunt  igitur  duat  orationes,non  mintis  quam  fi  itafcriptum  eflct ,  Semprerrio 
fundum  QornelianumtcgoprooRo  vnciistEundem  fundumTuw  pro  quatuor 
vnciis  lego ,  quo  cafu  nemo  dubitarct  quin  eflent  Scmptonras&  Tirius  taiit 
verbis  duam  rc  difuiri(5ci.Idc6quc  fatendum  eft  errafle  BartoJtim ,  &  carteros 
a  Gran^vbf 'fupjFareFatos ,  in  eoqubd  fcripfe 

perinaVfieripblle  per  diaionem  aduerfatiuan^iiifmw^d  W,atqucperco- 
•pulatiuam.  Idenfm  falfum  eftcilm  aduetfatiuar  o^otiisvfusnuUusefic 
poffit,quin  orauo  duplcx  fiat:quod  etfi  tam  naturalem  intellec"tum  habct,vt 
probatione  jioji^gcacprobatur  tamen  non  mal^ex  l.Luciusyt.  §.fuab*fo' 
bat.  D.  ad  S  C.  Trtbetl.  in  cuius  Ioci  ipede  quod  pro  refponiione  ait  Bartolos 
duplicem  fuiife  fermaiiern&orationem  oeftatricis^vcrum  quidemeft/ed  ta- 
men  aliam  iudicio  meo  rationem  non  habet,quam  qubd  licct  vnicotantum 
verbo  vfa  tcllatrix  fuiiT<rt,non  tanaen  poterat  verbumiilud  mfi  tacit^  reperitu 
vtriquc  parti  oravonis  fubfcruirepropter  aducriatiuam,  cuius  ca  naturaeft, 

vto- 
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ttbra^rfodo&lempCTdtuerfam  ficiat  orationcm.  Icaque  quamuis  tefta- 
crixita  fcripfiu^  proponerccur,;/*  tamen  vt  decem  vvcias  Caius  babeat,  duas 
auttm  Seiut  nepos  bJbeatybis  repetito  verbo  illo  habeat  (ad  quod  vicictur  rcA 
pex.lTe  Bartonis^  cu*m  dixit  duas  eo  loco  proponi  orarioncs )  n  jh?  Jomimis  idc 

£'  oculdubiodicendum  Riiflec,etiamii  in  alteia  cantum,fiue  prioie,  fiue  po- 
Tiorc  parteclaufula:  verbum  illud  &*£**/ cxprefTum  fuiifec ,  in  akera  vcio 
prxccrmiinim^uol&ele^antiusvidcridebuinec.  Nemo  enim  no  vidcceius 
verbi  habeat  non  cantum  iuperuacuam,ied  etiam  infulfam  eiTe  eo  loco  repe- 
titioncm.  Indeque  cft  quod  vidcmusPaulum  in  dtQ.  L  tripltci  cam  dihgenccr 
&  auxict  inquirerc,an  verbaliscon  unctio poffic  flcriperarciculum  cumhoc 
modo,T//w  cum  Semfnni!)  fundum  Corne/ianum  /rg*,an  veto  neceiTarius  fft 
vfus  f  llabx      cuius  proprium  eft  vc  faciac  coniunclione  dJ.Jiita  yuis  66. 
D. de bered.tnfat.  Ac  quamuis  refpondeac  nihil  intercife  vcro  modo  teftacor 
locutus4ic,an  ica,T//jo  &  Sempronto,an  ica  pocms,T*/J0  cum  Semprontoy\^xo- 
ciam  vcraque  coniut  c"ho  eft  /.  Tttia  textores  $6.§.penu/t.  l.fi yuis inquiltnos 
tLi  ,§.fi  ita  de  /tgat.i.exeo  camen  intclligimus  nonidem  ceTponfurum  eum 
faiilc  de  di&.one  aducrlatiua ,  qux  fcihcet  nihil commune  aut  iimile habct 
cum  dictione  copulatiua.  Sane*  quod  dc  alcematiua fcnbic Barc.  eumqi  poft 
aiios  fecucus  Grallus  dtcJ.^udfl.^.nhm.yexea.  quoquc  fieri  coiunctioncm,  ve- 
ffi  quidcnrrrt propcer  luftiuiani  confticucionem  in  /.  cum qutda  ^.C.deverb. 
firmfie.c\vix  induxic  vc  nihil  rercrac  an  ceftacor  iic  dixerit ,  Titio  &  Sempronio 
fundum  come/tanum  fego3zn  ka^Titu?  aut  Sempronto ,  fed  tamen  abhorrec  ©- 
mnino  a  racione  iuris,  (ccundum  quam  ficri  nequit  vt  coniuncla  pro difiun- 
ctis  accipiancur,auc  contra,quin  omnes  fiuedcrunctorum,iiue  concrahencifi 
voluncates  &  difpoficiones  perrurbencur ,  nifi  cum  alioqui  fucurum  eilet  vc 
abfurdum  aliquod  fequjrecur^quod  camen  inpror>oiironullum  poilcccmcr- 
gere,quoniam  cilm  Titio,auc Sempronio fundus  Con.elianus  lcgacus eft ,  q- 
ptimum  racikmqueexicum  habcredefuncti  voluncas  poceft,illum  videlicct 
vt  ei  qui  prior  legatum  petet,d^quc  co  litem  conteftabitur,foli  totum  debca- 
tur;arg.  t.fi p/uribus  vr  ad fm.de  leg.i. iuncl.l.pTttius  9.  D.  de  verb.  ob/igatJ. 
yluriius  3 1.  DJe procuratJ.ex  duobus \6.D.de  duob.rcis.  Ni/i  maluerit  heres 
ante  legati  petitionem  eligere  cui  dzxetj.fi 'Titio  aut  Seio  16.de  legatj.,  Et  ri- 
diculum  eft  arcumentum  quo  vtitur Iuftin.  ex interdidto  Quod  vi autclam, 
quafi  in  iis  edidti  vcrbis  fumatur  di/iun&io  pro  coniun&ione.  Nam  £  ita  ef- 
/ct,fequeretur  ribn  fore  locu  edic"to,  nifi  ciim  opus  &  vi  &  clam  fimul  factu 
jpbaretur^quod  falfum  eftjquamuispoflic  nonnunqua,fed  perraro  concinge- 
re,vc  idem  opus  &  vi  &  clam  fadam  probecur,  vt  in fpecie  l.  is  qui in puteum 
n.§.intcrdtc}um.D.quod  vt  aut  c/am,  dequo  plura  fciipiiad  /.  Lucius  85  D. 
de  hered.inJhtJtb.i&.ConieclScd  ea  difputatione  in  prarlens  omifl"a,dicoeti4- 
feccrit  Iuftinianus ,  vt  legato  ita rehclo,  Titio  aut  Sempronio  fundum /ego> 
difiun&io  oro  coniundione  accipjacur ,  non  ideo  tamen  recifte  illum  vc  pes 
eiufmodi  iormulam  poffinc  videri  TiciuscVrSempronius  verbis  tancum  con- 
iun&i.Nam  etfi  teftator  exprcflim  eos  coniunxiifet  hoc  modo,  T  itio  ejr  Scm- 
pronio  fundum  corneltanum  lego ,  non  verbis  rantilm,  fcd  etiam  re  coniau€ti 
ellentjniii  poneres  fubie&am  adieclioncm  \\hmpro  afuis  partibus ,quam  ta- 
tnen  adiectionem  apertum  eft  non  niii  ndicul^  iubiici  poifc  lcgaco  aiterna- 
tiue  reU6to  in  hunc  modum,  Titio  autScmpromofundum  Ccrnebatmmpro  A- 
fkis partibus/ego.  Nam  qui  diuunctiue*  loquitur,alcerucrum  duntaxat  vulc, 
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d.l.fiTttto  16.  dc  leg.  i.  I.rflc  aut  tlle  15.  de  legat.  3,  qui  veto  aducitfw  ijuis 
partibus,\un\MQ dat  pariem,  8c iu fecuni  pugnaret qui  ua  locraeretut.  Nui 
huius  abfurdieuitandigratiadiliun&ionem  proconiunciionc  accijcremus, 
quod  in  propoiita  fpccie  fieret  far.c cx  apeita  tcftacoris voluntaic.  i-x  h.s  ap- 
patetfieri  non pofle  vt  verbis  tantum  conjun&i  lint  j j  quibuscclUtoiin*- 
qualcspartes  aufaipleiic,quia  non  poilunc  inxquales  parcesadfaibi  r.ilidi- 
ueriis  orationibus.  Ob  idque  folcnt  pi  udcntes  noftri  cum  uactant  de  vetbo 
tautum  coniun&is,exempla  itacorcipcre  vt  acdant  veiba  illa,pc  tfuupar- 
/;/W,vt  m  d.l.  re  coyiiunth.de  legat.  j.  d.l.fi  ita  autt  66.  de hered.m/ht.l.  pen.D* 
de  zfufr.adcrefc.Quod  abingemoiifliino  i.C  Antomo  Goueauo  tclicicer  ob- 
f#uacuiccic  vc  iIlefcripicric,non  pwlK'  rien  vt  verbis  ca;.c  jui  conjuntfci  iujf, 
1  iii  qui  proiquisparcibusadnntcumur.ied  can.enin hocquoqj  videtutilre 
1  apfus  cotrano errore.  Cafum  cnim  teperio in quo  euenit vt  quida  verbis 1  a- 
titrn "  coliiundh  iint,qui  umen  ex  partibusina*qualibusc\:  d:ipar:bus.aduuc- 
tantur.ls eft  in/.  &  Proculo  10.de Ag/r.j.vbiCelfus  cx  Pioculi  iententia fcxi- 
Bikju  Scicho  feruocommuni  Tiuj  &:  Scmpronij  aliquid  lcgacun  iit.ck  maio- 
re^m  Titius,  minqrem  Sempionius  in  eo  leruodommij  partem  habuerit,  cc 
alteruter  portionem  fuam  omiferit,alteri  eamnon  adacicete:  nonenmi  cu- 
iundbn  ,fei!ipartcslegacas.Kain  &:  ambo,fi  legacum  vindicareuc,inquulex, 
c  jjm  quifquelegati  paucm  habiturusellet,  quam  dominij  haberec  infertuv 
cum  per  lct :uum  Ucuti  no\\  qua*ntur  dominus  13111  ex  caufa  dominij,iCa  neq» 
altccr  qtiam  ex  cionvnicis  poi  uonibus,  cx  coniequcuccr  ex  ira-qualibus,ciiin 
ifihil  vececeas  partes  clfc  incjquales.Hoc  igicur  cafu  reperiuncur  Tjlius cv Sc- 
pronius  coniuncti  m  legaco,c>:  quidem  verbis  cantum,quia  ii  vcrba  lnipicJas 
vnica  oracio  eii,qux  nec  breuior,i:ec  fimplicioreile  poteil  quam  hec,  Sttcho 
feruo  T ttij  e-r  Sempronij fundum  c  orneUanum  leoo.  S 1  vero  rem  ipfam  qiu*  K- 
gacur,diuerfa:  pai tes  lunt  qna?  lcgar.tur  Titfo  6\i  Sempronio,iicut  &:  donunii 
partcs,quas  in  eodem  Sticno  habent,funtdiftinc^a:  faltcm  iuris  intellectu,^. 
/.Mcentus  66.§.duorum.de legat.i.  Etob  id  nimiru  negatCelfusefleinceceos 
locum  iuri  adcrefccndi  non  quod  fmt  coniuncti  lcgali  comn&ione  canctim, 


vt  vult  Bartolus  ad  d.I.<jr  Proculojfr  adl.ft  duohm  i6.§.  vh.de  legat.iSzd  quia 
numquam  ei  locus elt  inter  eos ,  cjui  verbis  taiiciim  funcconiuncVi ,  vcm fe- 
quccibus dicemus. Necqubd  fupra  citacis  locis  vocantur  pro ;vquis partibus 
qui  verbis  tancum  coniundti  funt,nollram  lententian  /  nnpugnat,etli  hoc 
vnum  eilc  vidccur  qirod  Goucanum  fefellic^untenim  iilacxepla  ,  c\  quibus 
j>ropollciogencralis  niil  pcriculose  confici  numquam  poteit.  Ent  lgitur  vera 
Goueani  obieruatio ,  quotics  ccftacor  ipfe  legaci  parces  fpcciaiicer  cxpreile- 
1  ic,quia,vt'iadiximus,no  poifunt  expnmi  fpccialitcr  partes  ina.quales ,  qiun 
orationum  pluralitasinducatur.-  fcd  tamc  ralia  quotics  eas  partes  legati non 
tcflator,  fed  fola  iuris  poteltas  facit,  liue  nullam.  onfpiiio  partJU  mfitionc  tc- 
ihtor  recerit,vtinpropolito  illo  exeplo  ,  Stbico Jeruo  Tittjcr  Sfproniy  fundH 
Corneltanum  /r^,huepartesquidem  cxprellerit,  (cd  gcneialiter,cV  tacta  caru 
relationc  dd  potcftatem  iuris,  puta ii  in  1  uprafcripta  fpecie  tcftator  adieciilet 
pro  domtntcis  parribus.^cc  enim  ea  idiec^io  verbalem  coniun(5tionem  tolle- 
rct,qua:  cxorationis  vnitace,vtcv  Bart.loquitur,fcpera?ftiniada  eft,nec  mi- 
nore  tamc  vim  haberet  ad  mxquales  q  loqj  partcs  coftitucdas  ,  cum  patte^ 
dominij  funt  drfparcsi,q  li  portiones  ipfc  dominij  ac  inequales  h^>ecialucr  cx- 
prcll!rcirct,ci\m  per  a:quipoll^s,cv  verbis,quaqua  ^cncraiib^tamc  apuiTimis 
cxpreirarrepcriantur.  ^  ERR  O  R 
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ERROR   Qjf  A R T  V  Sl  *  :'\     yj'r'': ') 
De  turc  adcrefcendi  tnter  verbittdmum  coninn&ot. 

V  l  l  a  mt  agnofcunt  r.oftri  difterentijm  inter  cos  qm  verbw 
cantum ,  5c  cos  qui  vei  rc  tanc  lm,  vcl  cnam  rc  &  verbiscon-  ' 
iuo&i  lunti  niii  qubd  iutcr  cos  qui  verbis  duntaxac  coniun&i 
funifvolunc  clfe  pcoprie  ac  vere  ius  adcrelceudi,incer  cateros 
verb  ius  non  dccrefccndi  pocius  quam  adcrcfcendi,  vc  tra&at 
Btrt.ad  Lre  eoniun&t  %y.de  legat.}.6c  poft  cum  carceri  cdmunicet,cefte  Mich. 
Gcz(T.m]§.ttts  adcrefcendi.<tudfl.xi.num.At.aueft.^.in princip.  &  quaft.io.    Mo-  ' 
ucncur  cx  eo ,  qu6d  qui  vel  re  tancum,vel  re  Sc  verbis  coniuncii  func,  non  ha- 
beucparccs  nitt  pcc  concurfum:  /Tngulisenim  iiue  vnica  orac.one,  iiuepluli- 
bus  cota  res  a  ccftacore  daca  fuic ,  l.plane  54.  §.fi coniuntltmde  legat.  1.  /.  con- 
umtlim.  80.  de  legat  j.  /.  1  §.  vlt.l.  3.  in princtp.  D.  de  vfufr.  adcrefc.  Idcoque 
ciim  nolente  concurcere ,  alteco  cxlegacanis,  aucnon  valcncc  concurrere, ' 
quia  rbrcc  decclleric  ance  ceitacorcm , vcl  incapax  Fadlus  fic,tocum  lega- ;i 
cam  adcollegacarium  pertinet.non  plus  ille  confequicur,  qtiam  teftator'* 
ci  dcdecit,  vt  aliquid  ipii  adcccfcere  videatur:  fed  illttd  ipfum  habec  quod  te- * 
ilacor  ci  dedit ,  non  diminucum  per  foncurfum  collegaunj ,  qm  ii  concurre- 
rec,  facCrec  vt decrefcccec  Icgacum.alij  relidtum ,  id  cit,  vc  partem  duntaxat 
habece  poifec  iscui  ceitator  cocum  dediilet.  Qni  ver6  vecbiscanttim  coniun- 
dti  funt ,  parces  ab  imcio  habcnc ,  alioqui  fiparces  non  habcrcnc ,  requoque  . 
coniundfa  c(Tcnt,d./.re coniuntlt.dJ.piane ^§fi  coniuncltm.de legat.i.  Proin- . 
de  lialteruccr  ex  legacarijs  vcl  nohc,vel  uon  pomt  ad  legatum  admicti,atqnc 
ita  legatum  totum  ad  alcecum  perueniac  qui  legatum  confequi  &  velic  & 
poiIit,iurc  adctefcendi  id  fieri  dicendum  eft,non  iurc  non  dccrcfcendi.Quod 
aiunt,eos qui  vel  retantilm,vel  re 6c  verbis  coniundi  funt, non habere par- 
tes  nifi  per  concurfum ,  idcoque  inter  illos  non  tam  adcrefcendi  quam  non 
dtfcrcfcCndi  ius  dicendum  cilc,  nos  verum  eife  admitcimus,  nili  quod  prude- 
tcs  noftros  ndnquam  /ic  locutbs  legimus ,  vt  dixcrint  tus  non decrefcendi ,  vt - 
monuimui  iii  Err.i.Decadis  huiui.  Scd  quod  vblunt  intcr  verbistanttlmcoV* 
iun&oslocumelfe  luri  adcrefcendi,faIiimmumeft,nuII6quc  iucis  loco  com- ' 
probatum.Nam  cum  ncgari  non  poflitquod  Paulus  fcribit  in  d.i.re  cotunffi, 
legatarios  qui  verbis  tanttim  conmndi  lunt,(emjjcr  habcrc  partes,id  cft  iam s 
inde  ab  initio,  vt  explicnt  Wp.  m  d.l.plane  §.fi  comuntHm^  proculdubio  volfi- 
us  tcHatoris  qua:  foh  mter  legatarios  ius  adcrefcendi  inducit,  non  paritur  vt 
w  ea  re,qux  ex  teftatoris liberahtatc  profialcitur  (imus  liberaliores  teibto- 1 
cc ,  qtiod  camen  contingerct ,  fi  toaim  daremus  ci  cui  teftator  non  niii  par-* 
tem  dediflcc,  Ac  quertiadmodum  idcm  Paulus  in  ca fpecie  qiiam  tractat  iu 
l.iehitor^).tn  fine  principij.  D.adS.  C.irebrtt.vro  abfurdohabet,vt  cui  teftator: 
alterocrum  dcdic,  nos  vcrumquc  prxftemus  ( iic  enim  locus  ille  incerprecan- 
duseftjvt  in  noftris  ctSiecturis  explicauimus)&  rurfumCaius  in  IfaBa  6j.  §.fi 
f*b  conditipnc.eod.  rit.  apcrtd  fcribit  abfurdum  clle vt  pnrtor  fideicommillor. 
n*us  plus iatjs  tribuat  ei ,  qui  fidcicomriiiifum  pent ,  quam  teftato* VoluerkV 
Ita 6c  i n  prdpdfita qnarftione  fatcndum cft  abiuidtun  eflevt  totum fun^um . 
Heat  nanc  ex  colfegatan js,cui  teftatdrpartem  duntaxat  dedit.  Eum  porr5 
<fa  verbis  tanulm  coniundtusiu;  rtonaifi  partem  ab  injtio  habcic  conftat' 
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non  foktm  cx  Pattfc  &  Vlptani  autorttatc,  in  d.l.re  contune~h.&d.§  fi comm* 
tltm:(cd  eciam  ex  eo  quo4  pjFc^edyeiui  c<apico<uonumuis,verbis  tantum  con- 
iungi  non  poiIe,iuiicosquibus  tc(^itf)'r.parces^:quicieina:quaUs  adfcripfe- 
.  rit,adicc~ris  lcihcet  ijs  vcwispro  tyutx  parrtbut  excra  cafum  Pncul02-.de 
hgffrl-  Nec  quod  cmtm.odi  adiccto  11,911  jmpcdiret  ujs  adcrc&ei  di  mterhe- 
recJes,adremfacit.Nain  vtinfupcriA»ribiis  olicndimus,  dirfercntia  illa  cui- 
dens  cU  luc  parte  mtcr  hercdcs  cx  leaatarios ,  qubd  deficiens  portio  cohere- 
dis  adcrcicit  cohcredi,  lion  tam  ex  voluut  uc  teltacoiis ,  quam  exneceflitatc 
iurjsmuico  qtiam  ceitaroce,  adeoqac  tpfo  coherede.neahoquicucniretvt 
periona  teliatorispro  paite  cantum  ccprxfcntari  vidcrecur.  At  imer  lcg  iU« 
riospcndet  hocius  adcrefcendi  cx  fola  ceuantisvolu:icatc,quianor  puieit  i- 
liq.ia  fubeffe  neceflitas  qux  cogatnos  darc  totum  ei,  cui  teltator  p  rtcdun- 
taxajc  dacam  .  oluit,iiue  qubd  legatarn  nC  licuc  herc  Jes  inris  fuccelfores  fu 
hue  qubJ  deficiens  legaci  porcio,ijLcc  ad  collegatarium  tranfitura  non  utc6- 
modc,camcn  dominum  lic  liabituiaheicdem  ,  lcilicct  apudquem  renuntic 
debet,vcl  linc  oicre,  fi  pcicsle^atauuin  fmc  onerc  tuiura  erac,vcl  cumouc- 
re,li  forie  lcgatariuseandemiem  ubi  lc^atauj  alccn  tcUiincvc  debucrat./."." 
n\c.%.profecundo  &  §.firi  autcm  altejutd  C.  de  caduc.  to  'lend.  Atquc  ita  e;k  vt 
inter  verbistantmncomun&osnonlitlocusiuii  adcrcfccndi  prscer  ratio- 
ncm  illam  ex  «ure  &  ex tcftatoris  voluncatc  pccicam ,  quam  actLilimus , pio- 
batur  apcrullime  ex  d.  i.  rfr  Proculo ,  vbi  negat  Cel/iis  focum  clfc  iuri  a.  cief- 
cendi uitercos quorutn /eruocqmmuni aliquid  lc^afum  lit.auos  camenr.e- 
gari  noupoteftoc  verbiscon:un&osclfe  ,&  verbis  tantum.  Nam  quo4  rcf- 
pjndex  bart.  ad^.zlt.ifducbusiG.  dc  legat.  1.  eifc  quidem  illosconuinrtcs, 
fedconiunctione  legts  camum,iu;i  honunis,  ndiculum  efl  cum  quifqtns 
legac  (eruo,quem  fcic  clfc  uicapaccm  vllius  lcgati  cx  propria  pcrfona  confe- 
quedi ,  eumnecelfc  lit  i:it aeri  pci fonam  domini,ac  proinde  id  agcre  a\m le- 
gatfcruocommum  duorum  vcanuSosdominos  ineolegatoconiungacpro 
dominicis portjonibus.  Nlulque.hac  p.~rte  interelle  potcic  an  lc^cmlivndu 
Cornelianum  St;cho  communi  fetuo  Titijcc  Semproiuj,an  jplis  Tit;u. 
Sempronio:  mfi  qubd  vno  cafu legacum  uui  SLicho,non  aurcm  cius  don.ims 
dclatum  eile intelhgicur ,  alrcro vexb  caiu  4  ltsdominisdefcrtur.  Ca:terufn 
ihoctia  cafucpolccatuipfijreruodelatucltadomino^amcrepudiari  potelt 
vc  nuelligamus  ipliquoquedonunod.dacu  viJeri  per  media  lcrui  perfona, 
l.legatumferuoi.  de lcgat.u  Probatur ecum  fententia noftra  manitcitiustx 
l.penult.D.de  vfufr.  adcrefc.  vbu  Papmianus  fcribit,  li  duobus  eadcm  res  aut 
eiuidcm  rci  vfusfrncTusproaequisporucHubus  Icgetur,elieilIos  fcparatos,i: 
dequ?  fieri  vc  mter  eos  non lit ius  adcrcfcendi.iEt  tanien  adhuc  nugatur  Bai 
tolus,  refpondccque  agi  eo  loco  de  vfuhuclu  legato  a  diuerlis  hercdibus,  ^ 
cpnfequencer  fcparaunr.quod  vcrum  quidan  elt,  li  folam  cius  legisprimam 
partem  infpicias,dc  qua  lic  Papin.lciibit,  Cxm/ingutts  ab  kercdibutftniuhs 
aufacm  rei fru&us  legaturjruttiutrijfcpAratt  vtdentur.  fed  quod  (equitui ,  W* 
minus  qudmfiafttis  pomombus  duolus  ciufdcm  tetfrutlus  legMus  futffet^w 
dem  interprctationem  reciperc  non  pQtcuL  Ti  ac>at  eniro  his  vetbis  Papu.u 
ous  nouan»  cafum  pnon  diflimile,in  coauQd  no  a  fmguhs  heredibus  hient 
plutibuslegatus  vfusfructus^vt  in  pnore,kcIab  vno  tantum  hetede,  cuu\ilb 
tamcn  adiectione  quar  in  priore  cafu  expreiranon  ruerat  ,pro  acjuss parttiut' 
liniilem  vctbin  eu  ouod  in  vtraquc fpecie  feparati  funtlecaurij,quanquani 
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ftuerteratrone.  fii  «iorequidem  propterea  qubd  ^  fingulfj-Her^  * 
ratini  vfusfrud  :i  relidtus dfcc,  cametli  non  adic&o  eo *  afki/  L 
poftenoTc  yctcV ,  pfopccrea  qaM  plaribus  teUthis  eflet  vfusrratius;( 
a  iiecbone  ,^hp  «f««r  parubus ,  q  uanuis  non  a  fingulis  hered.bus  fcpa,  i  u ; , 
fcd  vet  ab  vrio  tatam,vel  a  pluribus  limul  &  coniun&im.PoiTb  fiue hi'e fiuc 
illaracio  rclcparati ix^c ,  mh  1  rerert.fuflicitqiiequod  fint fepma:i  vt  fuSrifo 
Mtercos  iuradcoe^udi.  Gereralicei  eiiini  vctum  eftquoJ  ex  CeMo  vipia 
nus velut proregula,  aut  pon  \s pro  ccrnfTimo iuris  principio  fcnbit  irit.)Y't* 
frtncip.eod.TotiesJm  adctefcendi  efte,quories  m  duobus  pluribuTve,quitcra 
aliquam  in  fol/dtim  habuerunt.Concurfii  partcsfiuntNecquod  ibi  Vlfoianus 
de  v/uftudu  Idquirur  faterepotvrV  vtin  poprtecace  aliter  ah  eo ,  voi  a  Cc!f6 
eonftitucum  piitare debe.*rnr's.  Nihil  enim  nac iii  re  fpeciak-  rnbet  tffusrru- 
&<js  ni/i  q Jod  racili-Vs  adcrcfjrc  qiiam  propricras,  dtel  adcref.ete  pdflit  eti* 
poftcaquam  riiit  a^quiriuis,  qjria  nimirum qf!otiriicconitjtui>&  qi;otidie fe- 
*  iiitehigittnTiquod  in  proprrt^uediuerfum  eftAtclcgancer.iJcm  Vlp.fcri- 
- 1  u%.tnterdum.eolttt.  lr.icnic  ii  quo  cafu  luVadcrctcendi  m  vfjrru&ii  Io~ 
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ciim  ndn  hti^et  rriul^  nrir/ \<  pocelt  habereinpronriccate.  ln  eoque-arum 
fubtiiesfunWulgm^ 

di  ficmter  verbistanrtin  CoriitmcW^difpHitanc  camen quah  nefcibquid di- 
iacrfu  n  aVrdnge"  obfcurfus',  An  mtcr  eos  locus     iuri  adere  fcendf  ih yfufru- 


ftu.Quanqu.ini  m  eo  funt  conitanccs ,  qiiNd  tuenruTm  vf  ifrijc>u  eum  ipfum 
erroiem  querri  in  oropriccace inucxerunc,vc ceftactif \iw\\.G^[\'.dttl.cjHaft^. 
in  fin.poft  crott.ail.re  contunHi.num.^Sed  addamus  eu.;em  Vlpjanum  no- 
ftruin  in  d.t.p?dnf^§.ft ^«>//i^7/w.^/^/ri.  vbipoiteaquam  fcriptitpartcs 
ab  rnicro  fieri ,  ii  oAia  rbs  coniundim  regetuc  coniunttione ,  fcihcet  Vcrbafi 
ta^ft  .lhr^-iiim^riea  qur  vcl  rcahs  tant!rm'Ci1et,vel  mixu,  id'elt,  cVrr^ealisti 
ninI,cV  verbahs.falfiim  cflet  nimis  eufdentef  quod  Vlp.  prci  vcro  cori/tarc  aj\ 
ao  initio  fieri  paites.pteiertrm  cum  ea  qu.c  apud  Vlpi.mum  iequuritur,oftc- 
tlant  pattes quq tib inicio fiur.c , bppotti  ab  ed partibus qiia- fiaiit per  concur- 
Cjm)lubiicit  in  hjcz  verbn'}7f  er/olumhipattern  factnnt^n  ouorum  ptr/onate 
*\ttOn  conftittt  ,  veruim  bi  fuotjue^h  qucrum  pSr/bnd  non  Cdhftitit  legaturit  y  #i 


'^e^tt  ludet  diinTiQs  a^cT^etWmt>r  et5s;qui  veitns  tat iirA 
coluunctt^ 


ao'i>t3f6t,oble 

. alteruterexcollcgacanjs talis cft , vc in cius  petfona  lc^aturn abnlitio 
fibn  co  ififtat?liqnidera  is  neque  athnictictir,neque  ddmitCf  vnqUain i  lpcratur 
}W;pairtfcm  :  Ob  fuccedic  ctaaSdo  citifdcm  Baitoli ,  neganbs parftiri  V4- 
tati  arrf  tacere  illurrr,  qui  ad  patttrii  nCduc  adtticbtur1 , ncque  idm  ttt Vhqua 
w?eretur.SiC  cnWilk*  ad  *§WtM*rcJtmtya<ldsMJ^ 
fmodi %'^.fifitio m^mm  &  §fid^.M.t!pane,  Qdod  ^alnqul 
Wti^«.ad  *44?c9muitmriAt\x^*v&  fccutus,  aa  feruurii  !eltat(Jtfs>to- 
rtum,  cui  fme  libercaccleteam  eft , ideo  facere  pai teni ,  quia  Ifc^t  non  va- 
Ka^legatam  tx  tigore  lunlyc  atlrio  detut :,  valettaincr.tccui^iibSiquitata, 
"Jilae  ftcitVt  heres  debeatJegatam  rllud  priftare  feruo^ex  Ijrerhilt.iLilla  vidi- 
vcet  tldthetilfMfaiUhffiJti^ 

^^^ftWrachais  Vcibls  gettealice^  dui- 
riWiri^lteruorius  pet^nai^Snfefi  conu1^t;^(e!egato\iti. 
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tcm  qqod  proprio  feruo  relictum  fuenc  Une  libercatc,  npn  fuic  locutus  mfi  e- 
iempl^gratia,  verum  eciam  quia  Vlpiani  ccmporibus  ica  ius  ruille  cerulcili 
v:  1  isgfc  ini  quod  quis  proprioferuo  iinelibcrcace  reliquiilec,on)nimodoei 
fcc  iM  jLilc,ncc  magis  arqtucacis  fpecic,quam  mero  lurisrigoicdetenderetur, 
l.fermts  vxort  jCD.de  6ere^.i»y?i/.pvimusluitiniar.usfuit,qui  m  d.§.  ttdtlt- 
f*/,conltituit ,  vc  non  debcant  heredes  teitatoris  eifc  tam  imp;j ,  vt  nifetos 
f  tuos  ftaudent  domim  fui  hberahtace :  quibus  cam6  vcrbis  videcur  luibi  u- 
nus  voluillc  hcrcues  hortati  pocius,  neie  in  care  impios  praritcnt,  quam 
ftmis  coi  fulere  vcllc,iiue  Jata  ns  ex  ax]uitate  actione  aliqua.qua-  proculdu- 
bio  inccr  dommum  cV  Ci  uum  nuDa e$e  pocelt ,  l.lts  nulla  \.  d.  de  tndic.  boc 
dUca  rtslicentia  implorandi  Qijbcij  prarcoris,vcl  alccriusmagiicracus.ld,fiuni 
tum  ric  vc  pet  l'e  habeat  feruus  athtum  ad  pra  corcm  cum  dcbetur  ei  hbenas, 
pec  fuo  tepore  pi  a*ltatur,/.Mw//er  xi.$  non  e/rdubttatii.  DadSC.  Trcb.  Id.n. 
fisproptcr  folam  fpcm  iv  prarrogauuam  hbertatis ,  cuius  fauor  al.a  euam 
pleraquc  pro  feruis  cotta  mns  racionem  extorlit,  lJlatuhbcr\\.D.  detjuif.l. 
mortts  9&.vlt.D  depoen.    Quamquam  de  toia  quqitione  ilia,Virutnisqui 
adparcem  non  admitutur.pattcm  nihriominusfaaat  poiteaexact.us&lc- 
paratim  tractandum  ct  it.  Poltiemo-conua  n.terpretcs  pro  ncbisatceiien- 
dus  ett  Pomponius  in  d.l  ft  duobus  \6.tn  prmctp.  de  legat.L  vbi  difcrtc  lcribit, 
Si  dttobus  ics  aliqua  coniunctim  legata  lit ,  quamuis  altct  m  rcrum  natura 
non  fuet it,alteri  tamen fplam  partem  dcbcti.  Apparet  enim  non  pollc  id  ac- 
commodati  ad  eum  eafum  quo  teftator  plurcs  m  lcgato  coniunxerit  ,fiuere 
tantum^iue  re&  verbisfimul ,  cum  inccrlegatariosiiucrccantum  ,huete 
&  verbis  con.unctos  iusadcrcfcen  di  locum  habcrc  ccrcillimiim  fit?&  neruo 
vnquiirn  negaucric.vc  proindcnon  dc  aJuslegatariis  quani  dc  ns  qtn  tantnm 
yerbis  coniuncli  futui:<c  ,ea  lexirtelbgi  poiJ:t.   Ltlieniin  diCtioiJla 
fttm  habet  fcnfum  c,quiuocum ,  m;giluuepropnc  iis  conucnit  cjuire  con:u- 
dti  funt,vt  conttat  cx  d.l.rjr  Procu/o  iQ.de  legat.i  miilis  verbis  ,  nonenmcon- 
iuntlim,  fed partes  datas\oc  ex  /.  comuhlltm  80.  de leg.\.  quia  icilicct  teft  acor, 
qu.  aLvjuos  verbis  tantum  conjungic,non  tam  eos  coniugere.  quam  tclcncs 
loqui  vcl  fcnbete  videcui',vc  eleganter  ait  Pomponiui>in  l.fttta  quts 66.  v.de 
kered.inftitAnici&ym  camen  ex.ueceffi^  matcnc,  ad  eosetiania- 

ptatur,qui  vctbis  tantnjn  conumct:  funt  ,  imnirum  quoues  alioquiialfum 
autabfurdu  qiiidpiam  fequerecui,  vc  iu  d.l.fi  duobus.c-  d.Lf  Unc  ^  ficonmn' 
litmj.i  §./ed  etft  ceniuntlim,de  lcgat.  prjcfl.  Neque  in  eo  vioiacur  proprictas 
fermonisjquandoquidcm  verum  efteuam  eosqui  vcibis  tanttlm  comur.tti 
funt,eire  con)undtos,(cd  vetbis  ta:  tum ,  d.  l.re  comunUt.  ej;  1.  trtphctx+i.A* 
vtrb.flgntfc.  Numquam  tnmcn  lta  ,  vt  m  Jiurc  noltro  habeantur  pro  coniun- 
dbsquodattinetadiusadcrefcenui.-  6b  ldque  ii  quandofcnptum  legm  us 
indiltindte  ius  adcic^endi  eiTe  mcer  cos  qui  conumfti  funt ,  de  us  (bhs  mtcl- 
ligcre  debemus  quivej  ic,&  verbrs  iimul,vd  ialtcm  1  e  tatum  lint  coniuncU 
non  etjam  de  lis  qui  verbis  tantuni,vt  ih  d&.L  vntc.  $.  trofeeundo^.fin  d*tt 
Mliquidejr  vbi  autem  C.de  caduc  tollend  it  a  dictatc  rcgula  lpfa  iuris  ,qu?  vult 
m  ambigua  vocc  legis.eam  potius  accipiendam  cSc  iignincationcm  cju?  vi- 
tio  caret ,  prefertim  ciim  etiam  voluncas  Iegis  ex  ea  ii  gnificauone  colligi  po- 
tettjl.tnambtgua  16.  o  .de/egtb.  ln  quo  videHur  mihi  valdc  crraile  Duaienw 
hb.2.de  tur.adcreJc  cap.&.Si  eum  {ecutusFachincus  hb.4.cotroucrf  lur.cap. 
j>7.exiftimantcs  hodic  abrogatuoi  ciTc  quod  faiptum  cft  in  d,  /.fiduo^ts  tt 
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frtn.ic  m  a.1  p/ane.  5».//  contnr.tti >»,pi -i >p ter  Iuttiiiianfcoitituciorxm  ill  C.%.vbi 
autemC  de  cadu  tollen.  qu;  mduxit  vt  pats  lcgaci  quoquomodo  deficiens  ad- 
aelcac  coniuncl:o,iis excepcis  qua*  vt  lndignis  auffet  uncur , &  fifco  appiican^ 
cur.Nec  enim  auc  eo  loco,au..  aiio  vllo  id  egit  luitmianus ,  vt  ius  adcrefccndi 
inducaet  inter  coniun&os  verbis  tanctim  ,  auc  vt  hac  parte  ius  vctus nbroga- 
ret.  S  10  Barcoluui  reipondeie  locuin  illum  Pomponij  accipiendum  cfle  de 
eo  coliegatano  qui  in  rerum  natura  nondii  quidem  fit,  fed  tamen  efle  fpcre- 
tur,quem  raccre  partes  qquum  eft,&  ipli  etiam  luris  racioni  confencaneum, 
cum  poflit  aliquandoadmitcijicet  nondum  admi»tacur,quaii  dixetitPom- 
pa:ius,/Mtf  pro  nondumyvt  Atxicinusin/fififtut  heres  xG.o.de  ltber.& poflhit. 
quem  errorem  nos quoquc  iuniores  nimis  bona  fide  fecuti  fumus  Iib.i.Con- 
ieA.cap.io.  Sed  prarcer  id  quod  verba  illa  P»>tnponi)  funcgencralia  ,  6:  con- 
ttatiampoiidSintetpretauoiien.  pra?  iererencta  yquamuts  altcr  tn  rerum  n*- 
tura  *w*/ii#w%videocciam  obftarc  huic  mccrpretatic-ni  quod  icquicurapud 
Vomoonium  ahertfoUm  p<ntcm  dcbert.Erat  enim  addenda  diclio  intertm,vt 
in  d.l.  ft  fiUut.&  tn  /fub  covdtticne.io.  v  .de  af]igK,hbat-&  in  l.fedfi  yad fin. d  . 
debon.damnat.  li  de  ilio  Pomponius  fe  iliilet ,  qui  in  rerum  nacuranondum 
qiudem  ellec ,  at  fucurus  aliquar.do  fpcraietui  ,l3arcolCi  vcr6  ne  har.c , quam 
.dximus,vctam  llUisloci  fe  .tentiam  aifequrpotuerit,duoimpediueruut,il- 
iud  prim  im,quod  non  poteratd.ftmgueie  intcr  conmndionis  fpccies,cum 
pro  certo  habcret  intci  coniundosq.ioiljbec  etiam  veibistanft\m  eflclocu 
iuriaccreC;endi,alLeriiin,quod  nonaiiter  libi  videbaturpoile  concihare  pri- 
nuim illud.  legisreiponium  cun»  %  vlt.ciufdcm  lcgis,  vbi  idem  Pomponius 
icribit  ,Si  Ticio&  poilliunus  lcgatum  htjiullonatopoithumoTitJum  vin- 
dicare  totum  poiIe;lcd  &  li  teftator  Titio  &c  pofthumis  viriles partes  dari  vo- 
tailec,vel  ctiam  id  exprelIiflet,totum  nihilominus  legatumTitio  deberi  no 
nato  pofthumo.Ex  quo  etiam  loco  putauit  BartoIus,probarj  apertiillm^  inter 
cos  quoque  qtubus  ab  imtio  teitacor  parces  dedic  ius  adcrefcendi  eflepoile: 
quod  camen  ,quoniam  ab  iisqux  diximus  non  mmus  quam  a  iuris  ratione 
abhorret,dcilhus  loci  iententia  noui  aliquid,ied  breuitcr  difcipiendueft. 

•     

E  RROR  QVINTVS.  .. 
De  legato>relt£lo  Titto  &  poflhumit pro  aquis 
rfr  viriHbut  porttonibitr. 

N  coto  iure  noftro  alius  textus  non  eft,  ex  quo  tam  aperte  vidcatur 
probarpoile  vulgarisiUafalfocfiinceiprecum  noftrorum  cradicio, 
qux  habcc,  Incer  lcgacatios  vcrois  tanciim  coriunaosadcrefcedi 
ius  efle ,  quam  ex  Pomponi j  refponfo  quod  proximc  reculimus  in  /fiduobus 
16  §.vlt.de /egat.i.vbi  ait ille,ii  Ticio  6\r  pofthumis  legacum  fir ,  non  nato  po« 
ilhumo,Ticium  vindicare  cocum  pofle ;  fed  &  Ci  celtator  Titio&  pofthumo 
viriiespartcs  dari  voluiflet ,  vel  etiam  id  exprefliflct ,  tocum  nihilominilsle- 
gatum  Ticio  deberi  pofthumo  non  naco.  Id  enim  ii  verum  eft,  omnino  cor- 
ruit  racio  illapraecipua  cV  peipecua,  qua  diximus  nos  moueri  vt  intcr  legaca- 
rios  verbiscantum  coniunt5cos  ius  adcrcfcendi  nonefleexiftimemus;  nem- 
pe  qubd  qui  verbis  tantum  coniuntfti  funt,femper  habeanc  parces,abfurdum 
autem  flc  cui  ceftacor  nonnifipaicem  dcderic^ei  noscocum  dare.  Poivicenim 
Pompoinus  icarelicl:um  elfe  lecatumTicio  &  pofthumis,vt  virilesparccsex- 
r  DDDD  nj  • 
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preilx  tinc ,  ncqiic  tamen  dubitac  quin  non  nato  poflhumo  lcgatum 
Titium  folum  debeatperrinere.  Nec  vllus  rclinquicur  locus  ei  interprctatio- 
ni,vc  de  ijs  legatariis Pomponius  fenfcr.t ,  qui  coniuncjb  finc  vel  re  &  verbis 
l1mul>vel  faltem  re  tantum:  quia  nullomodo ,  nulloque  cafu  poflunt  dici  re 
conruncCti     quibus  teftator  partes  Draefertim  xquas  &  viriles  adfcriptit.  At 
rurfuspugnabit  lecum  Pomponiusjli  cum  Bartoiotic  eum  incelligas,vt  eciS 
incer  eos  qui  verbis  cancum  comuncri  funtjoc  us  (k  iuri  adcrefcendi,  cum  in 
eiufdem  legis  principio (cripcum  lit ,  li  diiobusresahquaconiuJi£btn  lcgata 
fic,quamuis  alcer  in  rerum  natura  non  fuerit^ilceri  (bfam  rnirtem  dcbcxi.Ni 
quemadmodumdealiis  quamdeverbo  tantum  conmnAisidintelligiTtbo 
poteft,  ica  neqne  interpretationem  illam  recipcre  ,<wam  romniat  Bartolot, 
vt  de  illo  Pompbnius  tentiaCjqui  m  rerum  nacura  nprxtom  iit ,  fed  etle  fpere* 
tur,(Icuci  ad  fiuem  fuperioris  capitis  a  nobis  probacum  eft.  lllud  ergo vnum 
dicendum  fuperett,{pectalem  eflc  caf.im  illum  qucm  Pompanius  tracl at  in 
dttt.§.vh.S\  Titio&  potthumis  lcgatum  fic  ,nequefaal£ad  alioscafuspro» 
trahendum  ,quod  libcnter  (ai^ad^iTiirretquiiquisrationem  Jpccialitacis  in- 
tellieet.Sed in  ea explorida  non  parum  fubc  lle  vid ctuv  d  hScul taris.  Exilt  rro 
pofle non  improbabiliter  dici>eum  qui  legat Titio cV  pofthunns licdt  vinles 
partes  expre(terit,ca  tamen  etle  voluntatc  vti  ne  aliter  velit  pofthumis  faee-. 
re  partem quam  fi  nafcantur.    Quicquid  enim  rclinquitur  pofthumoeam 
habet  tacitam  conditionem>u'  poltnumus  nafcetur ,  n6  folum  quod  alioqui» 
necprius  videri  poflithomo  ,quam  Cncdkusyl.infa/cidia^  D.  ad/egfa/ad. 
nec  is  qui  numquam  natus  cft,na(aquc  amplius  non  potcft ,  in  vtero  vnqua* 
fuitle  credatur/f  /  cui \%.D.auand.dies  hgat.eed.fc6  etiam  quia  incettum  dt 
qrrcnS  poflit  eflc  portio  pofthumi,antequam  tit natus,propcefea  qubd  pkies 
nafci  ]>attxmtyl.fedeifi  -&.%.v/t.D.dciudkJ.\.  D.fi  p*r shered.pt tatJ.ft pattr 
76.  D.de fo/ut.ldcpej  cft  quod  apertc  Caius  fcribit  in  l.vtrum  •j.D.dereb.dub. 
itademum parce"  racerc pofthumu  fi  natus  !:c,tiyerominimc  nacus  uYparte" 
eu  n5  faccve,!  ed  totfi  ad  collegacariii  percinere,  auafi  abinithfoHdo  ti  rcHQtft 
Sin  aute  natus  fuerit,vtrofque  acciperc  quancum  cuiqi  reli£tu  eft ,  vt  vno  na» 
to  pars  cibi  dimidia  debeacur,duobus  ratis  terda  tibi  dcbeatur.Tribus  naris, 

3uia  crigemini  quoque  nafcuncur,  quarta  cibi  ckbeatur.  Qujbus  verbis  duo 
la  quat  diximus innnuac  Iunfconful cus :  Vnfi  cft ,  exprefliot  cm  vintiu  por- 
tionu>6  impedire  quominOs  in  propofita  fpccic  videatur  totu  rebctu  Titio, 
6  potthumusnullus  nafcetur.quia  licuti  nd  poteft  ncgari  quin  lolus  pofthu- 
moru  fauor  fecerit  ne  cocfi  Titio  reliqueric  celtacor,vt  poltnum  u  s,  ti  quis  na£ 
ceretur  parte  haberc poflet,ica nullo deinde  nato pofthumo  facit  eadc  ratio 
vt  viriliu  portionQ  expreflio  debeat  haberi pro  n6  fadta,  qiuppe  qu&  textu  hc 
no  fuitle  racturu  ceftatore  ,m  fi  pofthumu  nafacuru  fperatlet.Quod  j  n  csrteris 
coifidtisdiuerfum  eft  qui  fiueparc6  facerepoiIinc,fiuc  n6  poffinc,jtempert*. 
m6  facjfitexvoIuncaccccftatorisqmparcesadfcripfit,quia  ndpoceftvidcri 
.partes  illas  adfpipfiile  fub  tacita  illa  co€h'cione,Si  omnes  legacarii  ad  legatfi 
ad mi tte t ur,cu m  potuerit  tcftator  fci re  &  debucricinquirere an  eftcnt  omr  es 
Capacesaccipi6dl  Iegati,qtiod  Jiuerfum  eft,ctlm  legaturpofthumis,quia  na- 
tiuitas  pofthumoru  (perari  potcft,an  ver o  nalcituri  (int,ccrto  (ciri  no  potcft. 
Altetum  eft ,  in  iegato  poftnumis  rel icto  fpecialem  illam  fubetle  raoonem 
propter  quam  expreflio virilifi  porcionfi  ius  adcreicddi  impedire  no  debcac, 
quod  quandiu  natus  noeftpoithumus^no  foliini  ne(citur  aniic  nafcicuru* 
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lcd  ncq*.  qubd  nafcicuri  finclnde  namq*  fit  vt  nccfcici  poflit  quam4fit 'vitilis 
porcio  Ticij  quar.dm  polthumi  natiuitaseft  in  incerto,  cam  ea  vinhsportio 
Tiuj  neccilario  cdftitueda  fit  ex  coparatione  porcionu  qtu*  pofthumis  nati* 
dcbebutur.Qujd.n.aliud  cft  vmlts  portto ,  quam  que  virium  &:  in  lingula  ca- 
pita  conftituicuc*  /.wr//«  8.£>.<fc  lcg*t.prtft.  Ciim  crgo  ndpoflic  dici  quid,&> 
qtiattl  celtacor  dederic  Ticio^quoufiji  nakacur  polthumi  vnus  plurefve,ilJud 
eria  cdlcquds  fit  vt  in  id  vlq,  tepus  nulla  poflit  haberi  ratio  exprafila*  vinhs 
portionis,caqua  aua?  nuila  lic.Quo  adnnilo^d  quoq,  admitti  neceile  eft,  vt  fi 
poftea  nullu  pottnumu  nafci  cdui  .gat,tocu  habere  Tiuus  debeat,quippe  cu- 
lus  portio  vinlis  adhuc  nulla  ruerit  vnqua  111  id  vfq-,  tepus.Na  cuius  nufla  eft, 
quadiu  pofthumus  fperatuc,eim  veru  eit  dicere  nuila  vnqui  fuiflc ,  ciim  po- 
ithumi  ipes  defecic  Qujd  ergo  impedire  poteft  quominus  hoc  cafu  totu na- 
beat  Tiutis  acfi  de  virmbus  porciouibus  nihil  teftator  dixiilet?  ln  caneris qui- 
bus  vinlcs  partcs  adfcnpca?  lunc,iiue  ad  parce  admicu  aliquado  poflint,  uue 
no poflintmoidS  tra&an  poteft.  Nam  ii  legauerim fundu  CornehanuTtfw 
& fcruo meofine lutertate  hoc  adie&o pro  vmltbus parttbus  ,  ia  iude ab initio 
perinde  eft  acii  lcgaflem  Titio  dimidia  parcc  fudi,&  alia  dimidia  ieruo  meo, 
quia  nihil  poteft  accidere,quod  faciac  vt  virilis  pottio  Titij  no  lic  omnimodo 
dimidia,Itue  legatu  leruo  meo  relidcu  valear,auc  amualelcere  aliquadopof- 
(ic9ftue  nomideoq;  iuh  1  vnqua  ex  hoclegato  Iperare  Titms  poteft  lupradi- 
midia:cuin  u.ihil  prorfus  mceriic  anTitio  vinlis  data  iit,an  dimidia  -.dimidia 
verbpars  ccrta  ht ,  iemperque  eadem  qux  nec  augmcutum  recipcre  poteft, 
ncc  diminutioncm.  Vnde  li  poneres  poile  Tiuum  in  legaco  ita  comungi  vcr- 
bis  tantum  cum  pofthumis,vt  vocaretui  ad  dimidiam  partc  rundi  Cornelia- 
ni,pofthumi  vero  ad  reliquam  dimidiam  in  vinles ,  conceoto  in  huncmodu 
lcgato,  Logofmndum  Cornclumum  Tuto  pr$  dsmtdta ,  &  pcflhumis  <jut  nafccn- 
turtn  vtriles,  nou  dubitard  quin  diccndum  eilet  nullo  nato  pofthumo  folam 
dimidiam  Tit  um  haberc  debere*.quoniam  eo  cafuconftitutaeilerTitioccr- 
ta  pars  cuius  modum  fi  egrederemur  vtdaremusei  totuimellemus  libetalio- 
res  tcftatore.Sed  ne  hoc  dici  poflit,ilIud  facit,  quod  in  fupralcripta  Ipecie  nd 
eflcnt  Titius  tSc  pofthumi  verbis  tatum  coiuudb,  (ed  omnino  feparati.  Qu|- 
uis  enim  dixerimus  in  praccedentibus  ikmi  Poile  verbis  tantum  coniungi,mfi 
eos  qui  cx  arqiais  partibus  vocetur  extra  cai ' um,/.cr  ProeuJo  io.de  legtt.x.  non 
u l  nc  fimiUter  poflis  dicere  omnes  qui  ex  arquis  partibus  vocirur coiuudos 
elle  verbis,quia  illud  etiam  rcquiritur ,  vt  vocati  fint  vnaeademqi  orauon c; 
quod  non  cuenit  cum  vocatus  eft  Titius  pro  dimidia ,  &  pofthumi  in  viriles. 
Duplic6  naq,  hic  orationc  elfe  ncccilc  cit,liue  vcrbu  legobis  exprimatur,fiue 
femel  Utum  ejcpcimatur,ta^citi  vcrb  rcpetitti  mwlugatur.Quid  ergo?  Si  quis 
Ticio  &:  pofthumo  non  pofthumis  leget  pro  viriiibus  partibus,  an  dicemus, 
nullo  caiu  debcre  Titiu  nabere  totii.nec  h  pofthumus  nullus  iufcatur?Ica  vi- 
decur.quonia  hoc  cafu  virihs  appellaaone,quod  ad  perfbna  Titij  videtur,te- 
ftacor  de  dimidia  fenfiile , ad  alia  vcr6  dimid i a  pofthumos omnes quotquot 
naiccretur  vocailc,  eofq*  in  ipfa  coniuxiife  proptcr  tada  pofthumi  in  fiugu- 
lan  cltum  numero  expreflionc.  Quomodoemm  potuit  meliusdeclfuarejce- 
ft a  tor,q>  pofthumos  omnes  vnius  loco  haben  vcltet ,  tatuq»  fohlm  Tiuu  ha- 
bcre,qiu tu  pofthtimos  omnes  fimul  ?  Et  ob  id  nimirii  fortalTe  tra&at  Popo- 
muiseficafum  quo  fuerit  lcga5uTitjo&  polthumis,  no  aute  TiuocV  poftnur 
mo,fed  umt  video  apud  Caui  m  Lptidtm  ^vltcum  lfeq.&  in  (btht.umm 
\\  DDDD  hij 
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filiam.de  legac.3. 

1  5  T  hoc  reiponfum  ex  eonim  numero  quorum  rationem  a£ 
»  feqtii  non  valcntes  interpretcs,nec  lententiam  aJioqui  per  fc 
facillimam  percipere  voluerunc.  Nos  de  vcraque  nunc  dice- 
mus,  quotiiam  &  ad  cractacum  noftrum  ^Deiure  adcrefcen- 
.  di,locus  illc  maxime  pertinetA'  ad  ea  quoq',  expiicanda  quae 

Eroxmio^apitediximus,  De  viriiisportionisappellationcTeitator  filia  fua 
erede  mftituca  ica  cauerat,  Veto  autcmadtficiumdenominemeoexire.fed 
ad  vernAi  mcos  <juos  hoc  tefiamento  nomtnaui  perttnerevolo.  Deceflerac  poft 
pacrem  filia  ,eademquc  heres.Decellerantetiam  vernc,,  iidemque  legatarij, 
hoc  eft,  quibus  eodcmceftamenco  legata  fuerac  libertas.  Vnus  cantum  liber- 
Cus  remankrac,  qui  (olum  fideicommiflum  pecebat.  Rcipondet  Scaeuola,ad 
hunc  qui  ex  vernis  folus  fupere(Tet>  virdem  partem  pertinere.  Quod  poft  Ac- 

'unc  vtdc- 


-fum  condi- 
-  alienabiturardifi- 
cium  extra  nomen  &  familiam  teftatoris,  ideoque  no  ad  alios  percinerc  po£ 
iit  quam  qui  fuperfint  tempore  alieracionis  &  exiftencis  condicionis ,  &  co- 
(equencer  totum  ad  illum  vnum  qui  fupereft,fi  fitfolus.  Exillanimirum  iu- 
ris  rcgula,qujrvultindiipolitionibus  omnibus  condicionalibus  prafertim 
teftamentarnsinfpiciendum  eilc  tempus  euenientis  condition;s,  l.cum  pater 
yj.^.heredttatemfi/tu-f,  de legat.iJJntercidit ty.Leum'quipo[1  apertumiQ^.  De 
condili.  efr  demorfir.  Ac  quoniam  huic  intcrpretationi qua: totum fideicom- 
mnTum  dat  vernx  /uper(titi,rcpugnanteuidencer  vcrbaSca*uola?,quibusccV- 
'tinetiir  vinlem  partem  ad  eum  pertinere',  Refpondenc  illi  nonefle  nouum 
vc  virilis  appellatione  intcrdum  etiam  totumcbntineatur,  incamqueiem 
abutuncur  ca  Vlpiani fcncentia,  de qua  fupra  dicebamus,qux  excac in  Iv iri- 
riiis  i^.dcverb  figntfic.Wxz  venVomniaideo  cancum,quia  rationem  perci- 
pere  non  potuerunt ,  propter  quamnondebeatcocumhabereis  qui  ib$u*tx 
fideicom  milTai  ijs  iut)ereit,&  cui  eo  tempore  quo  fideicommifliim  deberi  in- 
cipit,nemo partem  racicNec fane  dilTImuIandum eft,rationem  qua?  moue- 
titSc^uoIam  vtitarcfpondcret,valde  in  obfcuro  pofitamelle,  dignamque 
cu ju5  explicandar  gratia  noui  aliquid  arTeratur,  quod  nemoadhuc  fortaiTc  cx 
iricermetibus  noftrisdixerit.  Nam  &  Iacobus  Cuiacius,quem  video  irigemj 
fcc  diligentix  laude  non  ftiinils  prxftare  cxteris  recentionbus ,  qium  recen- 
tiores in  vera  iiiris  racione indaganda  prxftat,meo iudjcio,anciquioribus,ec/i 
iaborauit  non  parum  vt  huius  relpofi  &  nouam  &  vcram  rationem  aiTcque- 
^etur^nouam  quidem  attulic,fed  nifi  egofal!or,non  foliim  miniTs  veram ,  fed 
ncqueprbbabilem.  Is  ltbr.\$.  Obferuat.cap.  4.  refponil  racionem  fumendam 
efle  ait  exilhs  teftamchti  verbis,?**/  hocteftamento  nommmui,  qux  ille  iic  ac- 
cipit,vt  tettator  vernas  fuos  omnes  quibus  libcrtatem  dedit  nomii  auerit  da- 
do  ir>iam  libertatem,  ejuar  fcilicet  ex  Iege  Caninia  danda  erat  nominatim:  vt 
perindc  Ik^acfi  fcriptum  eflet,  Quot  hoc  tefamcnto  mavftmifi,  vt  m  l.  Jbtcms 
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88.$.  Luctus  de  Ugat  1.  Itaque  jretuli  t  Ce  tcfUoor,inquH  C  ui  a^  ius,ad  nomina 
propria  veruatum  teftamentoexpteflk^tqueitfi  omiujjus  n<>riiinaumlcga£ 
(c  videtur.  Nominum  autem  nuncupatio  viriles  partes  facit  ab  initio,  mui- 
me  in  fideicommiflisA  in  legaus  per  damnationem ,  &  idco  fingulisabini- 
tioquafi  diuifim  pardm  adfcript*  fuillc  videntur,/./t7*^w  &  et  ■j.eod.ttt.  de 
Ugat.iJ.vxorem  $i.§.agri  plagam.de  legat.\  .&  confcquenter  intcr  eos  r.on  eft 
ius  adcrefcendi ,  mfi  adieccnt  teftator ,  Donec  adifictum  advnumpertuntr\t% 
vt  ii  1  d.§.Luctus.  (fr  in  I.codiciBts  $+.in  prtncip.  d  , ie  vfifirJegat.    1  atetut  emm 
nobifcum  vir  dotti  (Timus.in  ter  eos,qui  partes  ab  initio  vcl  habent  vel  haberc 
intelliguntur,nunquam  elTe  iui  adcrefcendijuVd  inter illos  tantum  quihaoet 
partes  per  concuruim ,  /.j.  d.  de  vfufr.  adcrrfe.  quamquam  citat  in  camrciri 
Pomponium  in  l.fidnobus  16  §.vlt.'de  legat.  i.  quo J  miror ,  cum  locus iilefit, 
qui  omnium  maxime  (ententiam  hanc  impugnare  videtur,nifi  quolnodb  fu- 
penore  capite  dix:mus,iiYtelliga:ur,  &  exphcetur.  VoIuit,vt  puto,citatc^i^ 
duobus  tn prtnctp.  quo  etiam  foco  vil  fumus  ad  probandum  inter  coiuun#0S 
vcrbistanttnnnonelTe  ius  adcrefcendi.  Scd  qu^ma^modum  cum  ipfo  cgo 
in  hoc  confentio,ita  rationeni  quam  iI1e  adfert,cur iii  Jpccic  quam  tra&amus, 
iun  adcrefcendi  locus  non  u*t,  prorfus  improbabilem  cfTc  puto.Nullocnin) 
iuris  loco,autcolore  probarc  poffis  nominum  nuncupationcm  facereviciics 
partes ab initio.  Alioqui dicendum  erit,fiquisTibo&Sempromofuridum 
Cornclianum  legauerit,nonforc  illos  nifi  verbis  tantiim  conMr.&os>nccius 
adcrelcfidi  habituros,quod  faliiffimum  eft,  ciim  non  fblurn  re,(ed  quodma- 
gis  eft,&  re  &  verbis  coiunfti  fin  t.Idque  niniirun>  pra;  fentiens  Cuiacitis  aor 
icc\t>maximc  in fideicommifits  &  Ugatisper  danationemt  vt  efTugeret  eam  gl>r 
ie<5tionem,quam  viJcbat  ficri  poueex  lcgatis  per  vindicationem.  Neffljeca* 
men  poffitquis  pro  Cuiacio  rationem  reddere  ,  cur  eam  vjm  hat>ere<f&eac 
nominum  nuncupatio ,  vt  partes  ab  initio  faciat  in  vno  potiiisquam  inalio 
genere  legatorum,cum  legatis  omnibus  communc  illud  fit,vt  legem  fumere 
debeant  ex  volunute  teftatoris.Quod  vero  additde  fideicon :mi(ns&  iete- 
gatisper  damnationem ,  magis  miror  ctlm  tam  in  his  quani  in  ijlis  ita  conv 
paratum  clfec  iure  vetere ,  vt  etiamfi  nulla  nominum  fadta  eflet  nuncupatip» 
iustamenadcrefcendi  huer  legatarios  &  fideicommifiarioselTenon  poiict, 
ficuti  in  fequenubus  dicemirs.  Et  hoc  certe  vnum  eft ,  quod  dicereCuiacius 
debuit  in  fpecie  de  qua  refpondet  Scoruola  ,idcirc6  prarmortuorum  portip- 
nes  deficientcs  fupcrftiti  non  adcrefcete,  non  quia  nuncupata  fuiflcnt  nomi? 
na  vernarum,  fed  quiafideicommiflum  vernisreli&um  proponebatur ;  inttf 
fideicommiflarios  autem  nunquam  eft  ius  adcrefcendi ,  niu  cum  a  tcftatorc 
ita  expreffim  conftitutum  eft.  Fideicomnnftum  crvjm  hoc  fuil^ipn  lega*A 
aperte*  fcribit  Scsuola  illis  yetbis^»  ad  vnum  hbertum  <jtt%  remanftt^totujnfi 
deicvmmiffumpcrUHeretfic  conftat  etiam  cx  vcrbis  tc^tamenti^^^^i»'^ 
pertinere  voIc,qux  fidcicommiffi  verba  funt,  noii  legati,  nec.m^gs  per  dan> 
nattonem  qua  tn  pervindicationem  ie\i€d,§.vuJnslitjie  fingui.reb.pcrfidetc. 
reH8.  vnde  &  illud  quoque  mirot  >  quod  idem  Cuiacius legatum  hoc  voct" 
ctim  ita  fcribit,«/f«t  ita  omntbus  nomrnatimUgafie  vidctur :  ouafi  verb  nii 
hac  parte  diftetlegatunj  a  fideicommiflb,  niii  forte  virum  do&flimuinilft 
fefeflitquodeoniem  vetnas  legatatios  vocat  Sc^uolaflloloco  c^^,4'4^ 
vernis.  Sed  iam'explicauimus  lta  id  intclligi  debere ,  vt  fueric  ipns  legata  li- 
diredtis,n6n  vt  sdificium  quoque  ipus  legat^<^ci^pflic.Fw 
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hunc  vin  do&iffimi  errorem  multo  impatienuus  quam  vulgarium  - * 

interpretum.illi  enim  (icytcjeteras  differentias,qua?  olim  erant  inter  vindi- 
cationis  &:  damnationisIegata,ignora;  ior.e  iuris  veteris  non  perceperunt,fta  v  *• 

iieque  hanc  qux  erat  ex  prarcipuis  ,  qubd  in  legato  vindicauonislocum  ha- 
bebat  ius  aJcreicendi ,  in  legato  damnationis  non  item  :quam  tamen  diffe- 
rentiam  CuiacUis  i.on  ignorauit ,  fcihcetnon  tantttm  ex  rragmcntis  Vlpiani 
Cai)&Pauli,^edeuamexiplIsprudentum  refponils  qux  TiibonianimanO, 

i  &  propoiito  erVugcrunt.  lllud plane* 


cafu,vt  puto,magis  quam  &  propoiito  crVugcrunt.  Uludplan^  ferrenon  po£ 
fum  quod-pbft  Accurfiu  illi  volunt  totu  fideic6miflum  pertinete  ad  vemam 


hunc  folum  fupwlttem,cu»  Scruola  non  dat  nifi  vinlcm.Nam  quod  ad 
txd.lverifti  ,  appcllationc  virilis  intcrdum  etiam  totum  contineri ,  ad 


fenfum  nullomodo  pei tinet ,  vt  cui  lex  aliqua  dat  virilem,ei  totum  dandum 
elle  interpretemur.  Sed  ita  potitis  3cdpiendum  eft,vt  virilis portio,fiuein  te- 
ftamento,t  iue  in  contra&u  data  nonnunquam  euadat  in  totam  hcreditatem, 
vel  in  totum  legatum,icilicet  tunc  ctim  nulla  pcribna  eft,ex  cuius  compara- 
tione  poflit  conftitui  quxnam  debeat  eile  portio  virilis  minor  toto ,  vt  expli- 
taunnus  capiteprccedenti.ltaque  portio  qua?  deftinataeft  vt  viriliseilet,  po- 
tcft  facile  fien  totum,(ed  ca  qua*  femel  virilis  di&a,&  conftituta  fuit,  totum 
efle  nunquampotcft.  Multo  minus  poifum  vidcre  cur  Bartolus tam  impro- 
babibs  i  wterprctationis  rauonem  cx  eo  fiimere  velit,qu6d  in  diipoiitiomous 
conditionaliDus  fpe&andum  fit  tempus  eucnientis  condiuonis.  Etii  enim 
propofitio  illa  vcra  eft,ad  propoiitum  tamen  non  pertinet,in  quonon  agitur 
de  h  JeicommiHbcondiuonau,  faltem  cuiusconditio  per  vendiuoncm  &  a- 
lienationcm  cxtitem,vt  ip/e  perperam  &:  cornmcntiue'  rauocinatur  ,/cd  de 
fideicommiflbitarelidto  ,  vt  nulla  cuam  fa&a  alienationedebuerit  reftitui 
libertis  omnibus  ,qui  fupereflbnt.  Nonenim  teftator  iimpliciter  ita/cripie- 
rat,  veto  tdifictum  de  nomtne  meo  exere,  ex  qua  iblaprohibitionc  ahenauonis 
fiJeicommilfum  vtique  nonnifi  conditionale,ac  in  cafum  iecutar  alienatio- 
rus  mducexciw^i.citmjtaterjj.^Mlterttj  I.peto  6<>.§frdtre 4e legdt.iSed  adie- 
cit  quod  prarcipu^  infpiciendum  eh>fcdad  vernas  meos  pertinert  volo  ,  qui- 
fcus  verbis  apertiflfimum  &  fideicommiflum  purum  dari ,  nifi  quod in  diem 
inccrtum  mortis  heredis  datum  intelligitur ,  atque  ita  fub  conditione ,  qma 
dies  incertus  in  teftamenrisprocondiuone  habctur/^/r;  tncertHjyyde  cond. 
&  dtmonTb.  at-non  fubcondiuoncalienationis>quomodoBartoIus  intclli- 

f it.Eft  enim  longe  maior  voluntas  relinqucndi  fideicormmiTi  m  eo  qui  vult 
ona  fua  ad  vernas  fuos  pertinere ,  quam  in  eoqui  prohibet  duntaxat  ne  de 
familia  exeat&qui  pronibitus  eft  afienare,n6  idcircoprohibetur  hered6  ex- 
traneum  in  i  js  bonis  habere,prarferum  ab  inteftato,  niU  etia  ea  relinquere  in 
'familia  iu  ffus  lit,vt  difputauimus  lib  .i^.Come&uraru.Proinde  non  iHa  rai  io 
*p*o  verna  folo  fupcrftitc  faciebat  qubd  tcftator  ardificiu  denoiruncfuo  cxirc 
vetuiflet,  fiue  hbertoru  diitaxat ,  vt  vult  Cuiacius,fiue  totius  fam  i\ix  eratia: 
"fcd  h^c  vna  poti(Emu,quod  xdifidu  iftud  ad  vernas  fuos  pcrtinere  voiuiilet, 
*hic  aut6  folus  ex  vcrnis  omnibus  fuperenec  Verum  ad  hac  ration^  refp6J6- 
du  cft,fideic6mifsu  hoc  ellc  quod  vcrnis  quidc'  otnnibus  relic>u^t  no  omni- 
i)us  tamdcoiimc>iin,{ed  fingulisfeparaum,&orovirilicuiuf(f  portioneda- 
tfi  efle  intelligitur:  ac  proinde  inquo  non  poteft  intercos  cfteius  adcrefc6<ji, 
t  aqaa  pro  ijs  hab£dis ,  qiu  verbis  tatum  fint  coiuc^i :  Na  quibus  per  fideiccV 
tniisu  aiiquid  coiufbm  relinquitur  ,ctiafi  adiecla  no  fint  verba  iihpro  afuts 
fmibwj\  vcrbis  tatum,  niiqu4  vcrb  etia  rc  c6iun&i  jntclligutur ,  vt  poltca 
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d  icem  us.  Abaro  Accuriij  Ie&iouem  &  jmerprctationetn  ,ncc  tefewe  lubet>a- 

deo  nnprubabdis  cit,&:  abommbui  qiioque  jnterprctibus-iiJiprob«l44rm^i 

~  E  R  R  6  R  S  E  PT  fri  V^c  ^r 


eoqi  ducc  ac  anteligriano  cxte'os  imi°au&V 
tractatu  jfto  de  htre  n^u^f 
nihA  eos  vidulchn  cxplicaiiclfl'iemeiit/a  &  iiitcipretationc 
/.r*  c»ntunm%9.de,tefat.yc\m  hxc  lex  prarcipuas  quxfuone* 
contincat,  q'Ux  pertinent  aH  tradfyuoncui  ilian»,  quam 1 5c  lolentjiofcpolf 
Bart.vulgb  ad  hunc  locum  refcrrc.Principib  Ugfcs  monetPaulus ,  re  coniui> 
ttos  e fle  i :  5  e  c  i a  /ei  bis  eos  quibus  cdcni  res  fpa r  aunHegatur;  Vet^y**£ 
noi 
cjui 

male"  interpiCtatur  Accurfius ,  li  prioresduas  iplius  imcrpietauones^ng^, 
ad  diflercntiamfcilicet  eoru  qui  re  tatum  vcl  ctia  re&'verbis  coiunc^ifunt, 
qui  partesqtiide  habent,fed  non  femper,&:  ab  ir.itio,atpcrcocursu4utaxat, 
de  ouibus  m  6.f?!atic         comunHim.verffcd/i alij.de  leg.i.&in  l.coriwiUm. 
So.de  Arg*'.».De  coniuncris  vcrb  re&:  vcrbisquinam  illi  lint,Paulus  nonex- 
plicat  nequc  dcfin!tionc,nequcexeiTipIo:ratione  illa,vt  puto,quod  ciqtti  /cit 
quofiia'  vel  retatum,  vel  verbis  tattim  coiu&os  dicere  dcbeamus,n6eftdif- 
flcile  intelligere  quid  iit,  Elle  rc  &  vcrbis  coiu:  dtos.  Nepe  qui  &  ad  candc"  rc* 
cv  eadc"  oratione  vocantur,hoc  m<  do,Z>go  Tttio  c~  Sepromo fnndu (Sfgffa 
nu .  H  i  s  v c r  6  p  r  r  m  i  ffi s  i  1 1  c  i pi t  Paul9i n  <**. /.rr  «     w . ti  a  d  a  t  c  1 16  de  i uflSfccT» 
cendiinter  legatarios,ied  quod  pre^ipue  obfcruandu  eft  de  iure  pr^ponjs, 
qui  lonc^  diucrfus  tra#atus  eft.  Etli  enim  dc  mre  prarl  tionis  difput^ri  non 
poteft,liue  inter  herc  Jes,liue  inter  legatarios,nilipraffuppofitoiurci: 
oi,non  tame*  omnia  quar  de  iure  adcrcfccndi  diflerantur  pofllm.t  * 
ri  adiusprcjationis,aut  contra,  de  ture  adcrefccndi  vix  vlla  potui 
dubitatio  apud  veteres  illos  prudetes>apud  quos  tam  certa  ei  ant  oranjaiuris 
principia&indubitata^]U3ni  apud  interpretes  noltros  funtvcl  incognita,vel 
perpera  cxplicata.  Sed  de  iuris  prxlationis  longe'  fubtilior  inquifitio  eft,&  di- 
gnior  quara  Iureconfulti  non  prartermltterent^vt  coftabit  ex  ijs  quar  rrtox  di- 
ccmus,&  qux  fequutur  in  diEl.l.re  conmnOi.  Solet  qua*ri  de  mre  adc  refccr.di, 
ti\m  etia  cum  duo  tantum  (unt,quoru  alter  fuam  ponionem  rcpudiat,vel* 


lio  modo  amittit.Statim  enim  locus  fit  quarftiom,  an  deficiens  illa  vnius  pao 
adcrcfcat  altcri.  At deiure pnlationis  difputah  nSpoteft quin  tres velhcre- 
des,  vel  legatarij  proponantur.  Vnu  enim  efte  iteceueeft ,  auusparsgeficiat, 
de  qia  dubitari  poftit  cui  adcrefcat ,  duos  ver6  fupcrcrTc  inter  quos  contida- 
turvtri  eoru  adcrelcat.  Inde  fit  vt  cum  nemovnquiexiuris  autonbus  dubi- 
taucrit,  quin  ius  adcrcfcldi  locu  haberct  irter  legatahos ,  edi  qui  re  taiitum 
coniun  Cti  fint,  dubitct  tamen  Paulus  in  d.Lre  coniunZH,  an  hic  qui  re  tantiim 
cSiundtus  eft ,  debeat cfle  potior  c^teris  non  coniunct j s ,  in quxftione demt 
vrtlationis  F:  cotrarib  quamuis  mtcr  prudentcs omnes  fcmper  coititeritaver* 
dxs  tantum  coiun<ftosiusadcrcfccdi  inuicem  non  habere,dubitat  tajncl.Rpi- 
tis  in  cidt/M  comuntli,™  habeat  v»  P«lauoaiij8c  quod 


Digitized  by  Googl 


•  DECAD.  XLIX.  ERROR  V  l  L  u59 

iru  hisquejtionibus  Jocii  facit  concurfus  tertij ,  quar  diximi» 
jnretuenite  neeeAano  debere,vt  dc  iurc  prejaciorus  cra&ari  pofTit ,  no  etjam 
cura  fimplidter  agicur  de  i  ure  adaefcendi,vc  mox  expbcab  mus.  De  iis  folis 
qui  &  re  &  verbis  fimul  coniunc-h  func  non dubitat  Paulus  ,  an  prxferri  de- 
bcant  cxtcris  qui  vel  re  tantum,vel  vcrbis  tantum  comuncrj  func,  multo  ma- 
gis  iis  qui  neutro  ex  his  modis,quia  cum  nitantur  Juplici  coniunc  tionis  vin- 
cuio  vcroque  fa&o  per  teltatorem ,  ex  cuius  fohus voumtate  ius  prxlationis 
irtd  ucicur,n6  tattkn  inteiJegacarios,ied  eua  incer  heredcs,  nulla  ratio  eft  cur 
nondebcancofierisoipnibuspr^ferTi,tanqui  qui  fint  coniun&iores.  ldque 
eft,quod  Paulus  ait  iis  vcrbis,/>r<£rf»r  igttur  omnimodo  caterts ,  <]mre  &  rcr- 
bu  conmnQus  eft,  nechabet  hoc  apud  ipfoseciam  incerpretes  dubitationem, 
fird  quod  fcquicur,  Qupd fi  re  tantum  connmttusfit,  conftat  non  effe  po!toremy 
hoc  vcro  primilm  explic;  Cu  difficillimum  eft.  Nam  fi  quxftioncm  lic  cono- 
pias,  Vtru  is  qui  re  taciim  coiunous  eft,prxfaatur  ei  qui  neqi  re ,  neq*,  verbis 
coniunctus  fic,n6  mod6  falfum  vidcbitur  quodlex  ait,  non  elTe  illu  potiore, 
fcd  etia  abfurda  &  ridicula  quxftio  ,  cum  dubitadi  ratio  nuila  ocairrat  cnr 
is  qui  re  coiunc"tuseft,Iic£trc  cacum  ,  prxferri  non  debeac  ei  qui  nullomodo 
coiu&us  fiiit.lt  aq;  ob  hanc  caufam  puurut  loannes  &  Azo,quos  refert  &  ^p- 
bat  Accurfius^uxftionetn  eo  pcrtinere,An  is  qui  re  Catum  coniu&is  fic  pra> 
frratur  ei  qui  vel  re  &  verbis  c6m#us  cft,vcl  verbis  tatum  i  voluntqi  ad  qux- 
jbone  hanc  refpondcn  a  Pauio,n6  efle  prxferfidu.  Alij ,  inter  quosRogcnus, 
voluncei  qnide  qui  re &  verbis  coniuftus  fit,prxferri  non  debere  iliu,  qui  re 
Cantum  coniuuctus  eft,fcd  prxfcrendu  tameei  quiverbistantum  coniuctui 
ponatur:&  hoc  elle  quod  fequitur  jn  verfic.y?vero  verfas,  de  cuius  etia  in^. 
>recatione  poftmodum  fubiicicmus.  Suntdenique  qui  putent  vcrbis  du- 
Caxacc6iuc^cu,prxrerendu  ei  qui  re  tantum  coi  uctus  etVqua  icr.te  tia,  itemqv 
contraria  prxceJete"  quaretulimuSjrcfcllitAccurfiuSjCocludes  ambos  limuJ 
aJmitti :  eu  fcilicct  qui  verbis  tatiim ,&  eu  qui  iolummodo  re  coiunttus  fir, 
ex  I.ft  tta  auts  66,D.de  kered.t»ftit.&  LMauto  4i.inprtncip.de legat.i.  Nemo 
ift  oru  dtxit  quod  dici  dcbuit,  Paulu  in  hoc  vcrfic.i J  omnino  fibi  velle ,  vt  qui 
re  tanttim  comicus  cft,potior  no  fit  eo,qui  neqvre  neq-,  verbis  coniun&us  Jir. 
Quod  quaqua  paradoxum  videtur,vtn6  fit  potior  is  qui  aliquomodo,quam 
quuiulJomodo  coniuc>useft,veriffimu  tame"  eft,  probaturqs  apertifJrmc*  ex 
ea  ipfa  l.Mamw^va  Accurf.  abutitur  in  c6trariapart*.Ibi.n.  poponebabr 
ita  (criptu  eSc.Mauiofitndi  parte  dtmidtatSeto  parte  dhmd/aleoo.eudefitndH 
Tuio  lego  ,qiubus  verbis  coniun&us  erat  Titius  re  tantum  cu  \Lpuio  Sc  Seio, 
Mxuius  vero  &  Seius  intcr  fe  ncqj  re  neqf,  verbis,vt  fequenci  capice  dicemus. 
Ec  carnenfi  SMus  dedeiTerit^aut  repudiauerit,  lauolenus  eo  loco  fcnbit  parte 
/eius  vtrique  adaefccre&  Mxuio  &  Titio.atque  iu  negatTitiu  e(Ie  potiore, 
guia,inquit,ciim  feparatim  &  pattes  fundi,&  tocusfunduslegacus  fit,neccf- 
ic  eft  vt  ca  pars.qux  ceiiat,pcoporci©nekgati  criiqveoru ,  ouibus  feparatim 
fyndus  lcgatus  ettjadcreicacEt  ver6  alius  non  eft  ad  qu4  pofiit  aptari  quefbo 
iure  prxlacionis,preter  eum  qui  nullomodo  fic  coniunaus.  &.n.veiis  con- 
cQquj,recactwnc6iuauseltcueo,quifimiliteri«titum  conifiOus  fir, 
s  rid  ic  ul  a  d  ub  i  t  a  tior,  c  vter  dcbeat  vmcere  ex  iis  qui  eod  6  iure  funt,  &  in 
guibus  omnia  funt  paria.Rurfus  fi  eu  conferre  velis  cu  coqui  &  re  &  verbis 
c6iudus  eft,ia  ex  Paulo  ipfo  d i xim us.om n imodo pr xfcm  eu  qui  coiuaus  fi t 
&  t€  $c  vctiMj.  Soiu  igituf  iUud  fupc^  vt  hucqui  re  tantuin  comuicus  eft? 
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conterat  quis  cu  eo  qui  no  nili  vcrbis  comundtus  repecicor.  Neq-,  fsme  quic- 
qua  eit  quod  impediat  ne  coparauo  hcc  fiat.Sed  tanien  nun  hanc  tuillc  Pauu 
f<.nieciacxeoii.teliigimus,quod  ftaum  alialubiiciens  quaritionfc  oeilloqui 
verbis  cantum  coiunctus  fcuit»ait cife  lilu  prejerendu,  quod  vciq*,  no aliu  fcn- 
fum  habere  pocelt ,  quam  vt  prefcrenuus  lit  et,qui  re  tacum  coiunttus  ett.u 
mox  cxplicabimus.  Quid  crgo  attiuuiiiet  kribere  comuCtu  re  tantum  r.6  ef- 
fepi^ktcndum  ei  cui  Utpoitpoi  edus?  Nam  quidicicprcfcrei  duque  nod- 
fe,n6  ftatim  diciteiTecude  poltpor.endu,immb  potias  ligniricac  vciuq,  con- 
curicre,quodmediu  eft  mcet  pra*poni,6t  poitponi :  ied  qui  e  concrano  dicit 
cile  quem  poltponendum.hoc  ipio  multo  magisiignihcat  116  eile  Jgiturpn*- 
poncndu,cui  nec  permitcicur  qucd  meaiu  cft,vtcucurrat.  Ratiotatuinqu**- 
iendaeft,qua  vulgarcs  lntcrpretesrepeiirenopotueiuc,  Cui  isqui  retacum 
coniudhiseftnon  iic  prxrcrendus  ci  qui  nuilomodo  coiunCtus  iuit.  Eaverb 
pecenda  eft  ex  eoquod  iadixunus,no  pofle  quatftioneinciderede  ime  preU- 
cionis  qum  tres  legacanj  imt, qui.ru  vnusporrione  iua  amitiac  vel  u-p^H 
alij  autc  v!e  habenda  ea  cotedanc  Hmc  naq^  Ht,vc  is  qui  a  teitacore  r.uilomo- 
do,id  eft,neqi  re,ncq;  vcrbis  coniurutcmseft,proptcr  cocurium  tam6  cics  ^ui 
te  cantim  vtriqi  coniun&usinuenicur,rcperiatui,eua  ipic  re  comundhis  ,ac 
proindc  tantunde  mris  habere  racione rftmftnodi  coniunclioms  realn»,quacu 
li  a  tcftatoreipfo  retanciim  coniwi&usfuiile^.Quod  cameu  quonia  pertmct 
ad  cxplicationem  d.l.A4xuso,de  qua  lequenti  capite  dicemus,de  hoc  quoquc 
plura  nunc  dicere  nolumus.Sequicur  apnd  Paulum,&  vero  verbts  qmdetn  cfc 
tunttus  fttjrt  antem  nony  tfuafttonts  eft  au  contHhttus  portor yJIr,  cjr  maots  eft  vt  & 
ipfe pr<tferatHr.\\\c  verb  veriitulus  cft  qui  mterprctu  omniu ,  &:  veteru  cc  ic- 
centioru  iugenia  mirabilitcrtorlit,  vctcrcfq,  omnes  in  duplic6  enore  inue- 
xit»quoru  primusillefuit,qubd  putarunt  cxeoprobin  apcruiTiineJEtiam 
ter  verbis  tantiim  comunc"tos  locuni  elle  niri  adcrefcendi-.quali  itultuiv  a\io- 
qvUQ  ellec  quarrere :  An  ius  pra*lacionis  eilec  intercos,  mcer  quos  non  eflct 
lusadcrcfcend^cumiuspr^lacionisfupponat  liiudm  neceilariam  antecc- 
de  is,vt  fupramonuimus.  Altcr  crror  fuit,qubd  ci\m  oon  poiicnt  inteliigere 
aut  concoquere,  quod  Pauius  non  obfcurc  fcubit ,  1  oniurclii  vcibis  cantum 
pra-terendu  eile  ci  qui  re  tanctim  fic  coniur<fVus ,  lic  Paulu  prcpolterc  intet- 
piecati  funt,vr  vclitconiur.clo  \crb  s  tantum,  pr^terri  euqui  iic  coniurdus 
vel  re  o:  verbis  fecund.im  loannis  &:  Azonis  cxplicationcquam  Bartolus  cV 
probac,&:  a  Citramocanisomnibusprobataelleaic^vclecia  recancum  iecu- 
dum  Rogeriu.Ica  hc,vc  poftponat  eum  quc  Paulus  antcponu,cx  quod  cit  co 
iequen$,3nceponatillu  qu6  Paulus  poftponit.  Prior6  ciTort  ia  rcrutauimus: 
(cd  quomodo ad  huc  locu  refporderi  pcfiit,cuius potiffmum^iutontacc  ta- 
tus  crcor  mcitur,nondu  docuimus.ld  nunc  lta  faciernos,  vt  panter  fec  undum 
quoq>  errorem toliamus^nccminus  aeertam  quam  veram  totius  legis  (cnt^- 
tiam  demnnftrcmus.ln  quovt  miniis  labdTandu  uobis  filyaffecic  nurabileft- 
lixque  ingenium  magm  iliius  lureconfulti  Antonij  Goueani  ,  qiuctfi  inele- 
ganti  fuo  libello  De  tureadcrefeendt  nondum  potuerat  aflequi  mei  tc  PaUb, 
Vt  fatetur  ille  ipie  in  libns  Vanarum  lectionu ,  poftca  tamcn&  mentCSc  ra- 
tion6 alfecutus ett opume  ,Qc  explanauitnonmmusdiitite  quam  breuitei 
fuo  more^cd  tarneiviubobfcurc  hbris  Var.icdt.'  Aicigituf,quod  ceneii  quid 
aliudintotoiurenoftroveriflimueft,loquiP«nlurndecoltfgatarJo  ,  qui  fk 
qmdem  coiuundusuverbifr  untum  u  te4iatote,fed  qui  tamen  tx  polHaerore- 

periacur 


Digitizeci  by  C^oo^Ic 


DECAD.  XLIX.  ERROR  VII.  n6i 
p^£i«LCur  etia  re  couiun&us  propter  concurfum  Tiuj  quem  tettator  re  taciim 
couiuuxit.vt  proinde,hic  de  quo  agimus ,  quem  tcitatot  veib.s  tantum  con- 
JunxccattexpolVfacloieperiatur  coniu;.duscW  re  ,6c  verbiseoteporequode 
lure prarlacio  us dilputacur.Quid  crgo  miru  elt  li  prcjeratur ei  cjui  rc  tantum 
^o.nunc^usfuic>cilmticjpieconiunclus&:rc&:  vcrbis:  Hoc.n.  colcqucrscft 
ei  quod  la  cx  Paulo  pre>milimus,eu  qui  &:  re  vccbjs  coi unctus  iit,omnimo 
doellcprxtercdu.Ec  vetoquid  refert  vctu  abmjcio&  cx  verbisipiis  ceitame- 
ti,an  expoltfacto  ducaxat  &:  propter  cocurfu  tertq  rcperiatur  qius  re  &  ver- 
biscomctus?  Scdexeplo  facili  opuselt  vt  rcs  alioquin  perobfcura  oculis  fub- 
r.LiaturJFiuce  teitatotfi  ita  fcripliile, Leoo  Mxuto  er  Sao  f*du  Corneltanu pro 
4fusj  partibut^ude  f.mdit  lego  Tttto.Xw  hac  fpeac  li  verba  cellamSu  &  rei  ve- 
ticate.qualis  ab  iniuoelt,inlpiCias,  Mruius  &  Seius  vcrbistantum  coiuncti 
iunt,quu cadem  v  iaque  orauonc  vocati,fed  re  nullomouo,quiaiicet  vocati 
li.ttad  cude  tudujVO^ati  tamc"  funccu  illaadiectionc/w  aqitis  parubuj>qux 
adie&io  iicuti  vcrbis  cos  c6iugic,ica  rc  ieparac,quadoquide  adfcnbic  /ii  gulis 
pancs  viucuiq,  fua  a ioci)  fui  &  collcgatauj  parte  feparata.  Titius  vei6  vtn- 
qac.Kl.eit  uSe;o  quaai  Meuioc6iuctuscft,!edretacuiion6cu^verbis.  Re 
conJunclos  elt,quia  rettator  uandoei  tundu  integru,que  pro  a-quis  parubus 
dederac  Maruio  .S:  Sejo,vocac  illu  ad  cadc  rc.id  elt ,  no  tacum  ad  eunde  fun- 
du»ied  quo.i  magis  eit,quodq-,  vnu  rcalc  coiuCtionc  lnducic  ad  eafde"  paitcs 
quasdedetat  Sei  >&  Mxuio  Re  :pfa.u.uhil  aMod  Umt  partcs  iJJjE  qfaan)  funJ 
dusdiuifuSjquc6c  tocu  &  nidnulum  Titiolegauit.Atverbis  coiudhjs  116  cft 
Tjuus cu  caueiis,quia  fcparaum,  hoceft,diucifa oratione  vocacus fuit.Ideo- 
cj*.  nec  titum  uins  eu  habere  aequy  elt,quatum  ti  &  re  &  verbis  coiudtus  cf- . 
(ct»vcrcpadiatc  Seio  ipte  1  t  Sjij  portione  Me.uiopraiferatui  omnimodo.Ne- 
q;  verotwri  poteit  vtcui  tettator  totu  tundu  legauit  ,eu  re&  verbis  coitixe- 
nccu  iis  quibus  vinlcs  pjrtiones adfcnpiit.Diuenitas.n.  illa  ccdifparitas  vo- 
catioiUi  iiccellauo  dmcrtitate  quoq-,  orationuoc  formularu  requint.  Na  e- 
ciamii  ponercs  lta  faipiille  tettatore, Aituto  ffr  ^eio^fnncik  Cornelianu pro 
<fuu  parttbus^eundc  fmdum  Tttto  m  foltdum  legc%  cllenc  quidc  M^uius&  Se- 
iii^coniucli  vetbisincetfe,f.d  n6  cuTiuo,quicc6trariore  quide  cuiiscon- 
lanciasre^eruecur.ied  verbis  tamc  lcparatus.  No  n.quodicineltancum  ex- 
prellum  eilec  verbu  facere  poilct  vt  vna  titumoratio  videri dcbcret  ,vc 
plcrjq;exitbmat,quiaide  verbu  uecetlario  fubjntelligediiieflctad  c61lru4di 
priorcparc^  claulul^  Paiii  autcrcfercan  exprellum  lit.antacitc  fubmteili- 
g6du,vt  oratio  vel  vna  vej  muluplex  exiltimetui.  Port6ctlm  Ticiusiure  fuo 
ticur,fic  cotil  fundum  ex  lcgaco  fuo  peuc,  facic  necclfari6  vt  M^uiusfic  Seius 
quaabiaitio  veibistaptumconiuntti  fucrat  a  teltatore  e^:  pothacto  cV  pcr 
cocuvfum  lllum  Tiuj  etia  re  coiuntti  repcriatur :  iiquidcm  neri  nequic  vt& 
M^uius  dimidupartc  fundi  Corncbani.cV  Seius  aliadimidia  ,  ck  preterea 
Titous  totu  eunde  fundum  cofequatur,  no  magisquam  vt  in  vno  fundolint 
duo  fundi  eiufje  quanutaus ,  vel  vt  duo ciufdc  fundi  in  iblidu  domini  clle 
ujtelugatur  quoxu  vtrumq-,  no  tatum  a  iuris  nolti J,'ed  ab  lpiius  ctia  nature 
ratione  abhorret.ltaq,  tien  hoc  cafu  neceile  elt  proptcr  concuxfum  Tiuj  qui 
foJus  lacu  hai^eredebet  quixu Mcuius  &  Scius  iimul,vt  lemulcs  qui  M^uio 

ESeio  Jegau  fuerunt  reduci  debcat  ad  quadrates ,  hoc eit  reuocan  ad  iennf- 
n  vnicu  qui poltea  m  qua.iratcs  diuidatuc,  vtahu iemifs6  coniequi  Titiujl 
po(Ht.S:c.n.ficc  vt  quauis  minus cofequatux unguli ,  quam  teuator  lingujis 
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dederit,ica  iumiru  faciece  ipfa  rei  necefficace,ead6  came'  ^pporuo  leruecur  in 
diuidedo  inter  eos  omnes  rundo  Corneliano,que^  feruarecur,(i  volucas  tefta- 
tons  eu  ipfumefre&u,quc  verba  prx  fe  rerebac,forciri  pocuiilec.Na  qu^pro- 
pottioelt  totius  fundi  ad  aliu  cotu  (unduqui  iiteiufdcm  omninoqualitatis, 
&quatitatis,eade  eft fcmiiTis  fundiCorucliani  ad  aliu  femifs£  eiuldc  fundr. 
&  iimihterqux  ^pportio  eft  (emillis  fundi  Coxnchani  ad  totii  fundii  Corne- 
lianu,  cad£  omnino  elt  quadratis  fundi  Corneliani  ad  femifse  eiufdc  fundi. 
Demq",  9tt  hac  redu&ione  quar  neccllario  cx  mris  poteftate  mducitur,quaci- 
tasquide  &  vcilicas  legacoru  minuicur,fed  ^pportiono  immucatur.  Ctimer- 
go  Mruius  6c  Sjius,quibus  Imgulis  ceftacor  dimidia  parc£  fundi  Corneliani 
dedeiat,ieuocentur  ad  dimidia  vmca  ^pptcr  c6curfum  Titij ,  qu6  necefleeir 
tatu  haberefolu,quatu  Maruius&Seius  habear.ac apindead  euiolu  toci  a- 
lia  fundi  Corneham  dimidiam  pei  tinere,negari  no  poteft,  quin  cx  poftfa&o 
M  uuius  &  Sdus.quos  teftaior  verbis  teftamcci  re  diliuxerat,hant  tame  rc  c6- 
iucii.  no  aliter  cj[  h  tcftator  ita  fcnpiillet  M<tuto  ej  Seiofundt  Corneltani  dt- 
mtdta,Etufdefundt altd dtmtdtaTttto  /^a/qua formula proculdubio Mc^uius 
&  Seius  &  re &  vcrbis  c6iu<5b  repenr6tur ,  Tiuus  vero  c  cotrano  &  rc  &  vcr- 
bis  ab  vtroq;  feparatos.Qucadmodu  igitur  ita  locuto  teftatorc ,  fi  Scius  por- 
tione  fuamlegati  vel  amitteret,vcl  omiccerec,iohus  Maruiij  porcioni  illaad- 
crcfccrctfecudumilla  ^ppofitiontqua  ia  diximus  cu  qui  re  &  vcrbis  coiu- 
cius  lic,alij  cuihbetn6limiliterre&  verbis  coiuAu  icmpcr&  omnimodo 
cllepra-feredu-.lta  &  cum  teltator  fic  fcnplit,£<g<?  Mtuto&Scto  fundH  Cor- 
nclianu  pro  tquts parttbus:eude fnndu  Corneltanu  lego  Tttto ,  pai  te  Seij  qua  is 
vel  amifcnt  vcl  omifent  foli  M^uio  adcrefccre  neccftc  cft ,  taqua  ci  qui  lolus 
re  &  verbis  comCtus  reperiatur  co  teporc  quo  incipit  locuscife  quarftiom De 
tnrc  adcrefccdt,n5  etiaTitioquicodd  teporefalte  veibisdiliu&usinuenitiii, 
an  quia  quq ratio  neceffitatib  racit  vt  Maruius  & Scius ,  quos  teftatot dilmxe- 
iat,coiucti  rc  ac  verbis  rcpcriatur.eade  in  ncceflariu  c6fequcs  efficiat,  vtTi- 
tius  que  ceftacor  vcriq-,  rc  coiuxerat,ab  vcroq;  diliudus  inueniatur?  Siccxifti- 
mare  quisforcalfc  polTir.quia  iicuc  per  Tici j  cocuriu  diminuitur  iegatu  quod 
Maruio  &  Scio  reli&u  hierat,vt  qui  linguh  dimidia  fundi  Cornel.atq-,  ita  am« 
bo  limul  totu  fudii habcre  debucrat,no  nili  quarta  parte  iinguli,&  ita  fimul 
lu^ti  ambo  no  nili  dimidia  vna  cofcquatur :  lta  pcr  Maruij  &:  Scij  cocurfum 
nccelTc  eft  minui  lcgatu  Tiitij,vt  qui  ex  verbis  ceftam.fundu  cocii  habcrc  de- . 
buerac,no  nifi  dimidia  cofcquatur ,  qua  dimidia  ncmo  no  videt  ab  aha  dimi- 
dia,quarad  Mquiu,&  Sciii  puenirc  dcbet,cilc  omnino  feparata.fcd  no  ita  cft. 
No.n.licut  coiiiciio  rcalis,qux  a  tellatore  u:du6ta  nd  fuit,ex  poll  fi&o  indu- 
ci  potcltpcralteripcollegatarij  cccurfu ,  itacx  aduerfofieriexvllocuctupo- 
teft,vt  coiiittio  rcahs  a  teitatore inducia tollatur.  In hac  igitur  n^>ccie dicfdu 
cft,prarferri  Mruiu  Titio  no  taqua  rc  cdiudii  ei  qui  116  fit  re  c6»uChis,{ed  ti- 
qua  coiudu  rc  &  \erbis,ci  qui  rc  tattim  coiundtus  lit.Ncq*,  tam6  ex  co  quod 
volumus  foh  Mruio,n6ecia  Ticio  adcrefcerc  Seij  portionc  voliitas  tcftacoris 
\  11  x  in  re  violatur ,  vc  neqv  racio  1  lla  luris qux  prohibcc  ne  intcr  verbis  cfttiim 
coiii<5tos  ius  adcrefcendi  locum  habere  poiTitnc  fc.eueniat  vt  limus  libcrali- 
ores  teltatorc  Ci  totii  dcm9ci  cui  teftacor  part6  titu  dedit.Quituuis.n.foliMq 
tuo  des  portionc"  Scij  dcficietc,n6  camc  pPhabcbic,^  teftator  eidedcrit,icd 
illud  ipfu  quod  ei  tcftatot  dederac ,  ic.dimidii  partS  fudi^  r.  ^pindc  nullaex 
co  c6qucicdi  occafio  fupcrfitTitio^cw  nihil  diminurtur  cx  co  icmillc,ad  quf 
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fecceffe  fuit  redigi  lceatum  q  uod  ei  ractu m  fuerat  totius  fiindi.  Dicat aliquis 
Immo  fuufe  totum  mndumTitio  legatum  pcrindcatquc  Meuio  dimidia  eiuf 
dem  tundi  pars  Jegau-fuerat ,  &  confequentcr  voluntatcm  tcftatoris  non  mi~ 
nus  facerc  proTitiovt  ex dciiciente Seij  p ortionc aliquid  poilit  confequi  fupra 
fuam  dimidiam,quam  pro  Macuio  vt  cx eadcm  portionc aliquid  poflit  confe- 
qui  fupra  fuam  quaruad  quam  fimtlitcr  ncccflc  fuitredigi  legatu,quod  ci  fa- 
au  rucrat  dimidiar  partis.  Verum  refpondeo,in  hoc  &  ob  hoc  plus  iuris  habc- 
reMaruium  quamTitium  indeficienic  Scij  portioncquod  Mamium  &  Scium 
tcftator  vcrbis  coniunxerat,Titiu  vcro  ab  vtroq;  verbis  fcparauerat.Etfi  enini 
verbalis  ea  coiunaio  cum  fola  cft  nullas  vires  habct  ad  inducendu  ius  adcrefcc 
di,acccdcte  tamc  coiundione  reali  facit  vt  qui  verbis  tatum  coiundus  fucrat, 
uo  tancuiu  a  Jcrcfccnd uicd  etia  pradationis  ius  haborc  debeat,non  unqua  ver 
bisuxum  co;unttus(  perpetua  euim  cft  ncc  vlla  exceptione  adntittcns  ca  pro- 
pofitio, Vcrbis  tantuuiodo  coniuttum  quatcnus  verbis  tantum  coiunctus  eft 
nunqua ius adcrcfcend*  habcrc  poflc/cd  tanqua is  qui  &  rc  &  vcrbis  con iun- 
dus  ex  poftfatto  repcriatur.Vcrbalis  namq;  coniunctio&  hoc  comune  habet 
cum  rcali  quod  fcmcl  a  ccitatore  facu  fempcr  durat ,  ncc  vnqua  ex  poftfaao 
:hoc  ampiius  qttam  rcaiis  quod  nunqua  ex  poftucto  inducitur,id  cft 
lcgatari;  cocurfu  neq;  cx  alio  vllo  eucntu.Nam  cum  arftimecur 
cltat 


t  a  tcitatore  pruiatis»ca  vcro  vcrba  non  poffint  cxeucntu 
uuttari,quia  tcilator  femel  untum  loquitur,&  quidiu  viuit,no  cum  iam  mor 
tuus  eft  ficri  ccrtc  ncquit,vt  qui  a  teftatorcverbis  conmai  non  fucrut,cxpoft 
fa&o  vnqua  vcrbis  coniunai  rcperiantur,quamuis  in  rc  difiunttis aliud  hi  vt 
qui  a  ceftatore  diiiuntti  re  tucrunt  poftea umc  coniuQCti  fiant,quiarealeco- 
iun&ionc  no  ta  verba  teftatoris  faciunt  quam  rcs  ipfa,rci  aute  ftatus&  codicio 
poft  tcftatoris  morte  immutari  potcft,prout  euemtvel  no  eucnit  vt  cx  plurib" 
legatarijs  vnus  cum  alijs  concurratJuque  in  propofita  fpccic  Marnius  &  Seitis 
qui  ab  initio  fuerat  vcrbis  tatum  coiun&i  reaute  difiuntti,repcriutur  cx  poft 
faclo  &  rc  &  verbisconiunai.Titius  vero  qui  vtriq;  coniuuctus  fucrat  rc  tan 
tum,vcrbis  autcm  feparatus,re  quidem  coniundus  manet  tum  ctiam  cum  co 
curric ,  fcd  vcrbts  fcmpcr  difiunCtus  manct ,  atque  ob  id  vincitur  a  Maruio  in 
quaeftione  dc  iurc  pradationis,non  tanquam  isqui  nullomodo  coniundus  fit 
ab  co  qui  faltem  rc  coniunctus  fit,fcd  tanqua  re  tantum  coniundus  ab  eo  qui 
coniunttus  fit  &  re  &  vcrbis.IUc  tantum  fcrupuius  c  dlcndus  fupercft ,  quod 
ctiain  poft  rcduttos  Mxuij  &  Scij  femifics  ad  quadrantcs  proptcr  concurfum 
^|Titi  j  qui  folusaJiu  fcmilfem  fundi  Corncliani  totu  habcre  dcbct,ca  tamc  rc 
ductto  non  nccclTario  rcalcm  intcr  cos  Goniundionc  induccrcdcbcrc  vidca- 
tur  propter  vcrba  illa  in  ipforum  lcgato  adiccta  pro  ryuts  p*i>  til>:t<     quac  ad- 
ijci  ncccfTc  fuerat  vt  vcrbis  faltem  coniugerccur,quos  tcftator  rc  diliungebac. 
Qaid  cnim  vctat  legatu  toti  us  fudi  quod  Maruio  &  Scio  iclictu  rucrat ,  pio  ac- 
qsus  partibus  ita  rcuouri ad  fcmifsc  propter  cocurfu Titij  ,vt  umc  fcmis illc 
pcrindc  proacquis  poitionibus  Maruioc\:  Scio  relictus cfTc  intciJigarur.?Na & 
he?c  intcrprctatio  vidcrcturcoucnietiorvolutati  tcftatoris  vt  quos  tcftatorver 
bis  quide  c6iuxiilct,rc  autc  diliuxiilct,ij  fcmper&  vcrbis  coiuncti  &  re  difiudi 
anaoercnt.Facilis  tamcn  refponfio  eft  rcduttioncm  illam  quofit  totius  fundi, 
«luorumquc  fcmiflium ad  vnum  fcmifTcm ,&  fcmifiis ad  quadrantcm  iicuti  a 
tcfta  tore  non  fit  feda  lcgcadiuuantc  voluntatcm  tcftatons  contra  ipfam  vc 
"  teriaj  vplunutcm  vt  habcat  cfredum  co  faJtcm  modo  quo  potcft  nc  a- 
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lioqui  perimpoflibilitatem  vitietur,fi  hoc  vnum  remcdium  #  temperamentu 

non  adhibcatur  ,  Itafierifinc  rcpctitionc  illiusadicAionispro^KwpWw 
quam  ncc  rcpcti  neceiTe  cft  cum  lac  eos  quos  fimul  vocat  fempcr  pro  xquis 
pnrubus  vocet,vbi  alia  partium  ratio  conftituta  nulla  eft.Necaliud  fuadet  vo- 
luntas  tcftatoris,quippe  qui  partcs  quidem  lcgatarijs  fecit  adiiciendo  verba  il- 
l.i  pro  tquts  ptrtibtu  fci  legando  jjs  totum  fundummon  autcm  lcgar.do  dimi- 
diam.Verum  igiturcft  ineadimidia  ad  quam.unbo  reducuntur,nullas  efle  |a 
<ftas  partcs  a  tdhtorc ,  ncc  arquales  ncc  inarquales ,  fieri  tamen  a  lege  &  qui- 
«km  xqdales,fed  non  eo  minus  Maeuium  fcSeium  re  coniunftos eile quia  non 
quae a  leee fed  quc.  tantum  a  tcftatore  fiunt  impediunt  rcalem coniundionem. 
Ncc  purandumcftadicaioncni  illaro/w  tquu pwrttbm  neceiTario  repcrenda 
cflc  aut  potius  a  lcgc  habendam  pro  repettta,vt  vcrbalis  coniundio  rcunatur, 
quemadmodum  tuit  ncceiTaria  ab  imcio  vtMaruius  &Scius  verbis  tantumcon 
iun^erentur.  Nam  fuit  auidcm  ncceflaria  vc  vcrbis  rantum  coniungercntur, 
fcdnonetiamvt  vcrbis  iimpliciter  coniungerentur  quia  potcrant  wniungi 
verbis  fine  illa  adiectionc  fi  modo  rc  quoque  illos  cuniungcrc  voluillet.  Mul- 
to  minus  igttur  neccflana  crit  ad  rctincndam  verbalcm  illam  coniunctionera 
intcr  eos  qui  proptcr  concurfnm  Titij  ficut  lcgati  diroinutionem  patiuntur, 
ita  hoc  plus  iuns  nancifcuntur  quod  fiunt  re  &  verbis  coniunct t  cum  ab  mitio 
verbis  cantum  contuncti  cllcnt.Sed  melius  intelligcntur  harc  omnia  quz  toto 
•  hoccapitc  difputauimus.iiiungantureaquaetraaabimusmfcquenti. 
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P  e  c  i  e  m  &  fcntentiam  &  rationem  huius  legis  fupcriorc  capitc  i- 
dumbrauimustantum  noncxprcffimus  ,quod  nunc  facicnduui no 
bis  crit  accurate.Locus  cnim  perelcgans  eft,&  ab  omnibus  noiutfin 
terpretibus  vulganbus  non  minus  male  acccptusquam  qui  proximc  anobisex 
plicatus  fuit.Tcftator  ita  fcripferat  ^JHdMtc  fitndtpartem  dtmidt*m>Se»p*rt( 
dtmtAtam  lego  Ettndem  fitndum  Tttto  lego.  Si  Sclus  deccflerit ,  inquit  lauolc- 
nus  pars  eius  vtrique  adcrcfcit  quiacum  fcparatiui  &  partcsfundi  &  totuston 
du s  legatus  fit  neccflc  eft  vt  ca  pars  quar  ccflat  pro  portionc  legati  cuiquc  coru 
«uibus  feparatim  fundus  regatus  eft,adcrcfcat.Non  cft  obfcurum  quid  ad  pro- 
pofitam  quarftioncm  Iauolenus  rcfpondcat.  Scd  quamrationem  *,IuaLh^eal 
«wod  rcfpondet,adco  obfcuram  eftvt  credatur  prorfus  aliud  refpondiilc.Nam 
Juna  Mamius  &Scius  omnino  difmncti  proponcrentur  id  eft  &  re  &  verbiwo 
lus  veroTitius  vtnque  rcconiunaus,quid  neccflc  eft  dencientem  Scij  port10 
ncm  adcrefcere  Mauio  pro  partc  qui  nullomodo  coniundus  cft ,  icnon  D* 
tius  totam  Titio  qui  ctfi  k>fe  quoque  verbis  difiuntfus ,  re  timcn  coniun«u 
juitr*£ft  enim  certi  &  indubitati  iuris  inter  legatarios  nullomodo  coniuncto 
non  poiTe  locum  habcrc  ius  adcrefcendi ,  in  coquc  omnes  &  boni  &  roali  i  - 
terpretcs  confcntiunt,etfi  folent,  veram  iftam  propofitionem  falso  Pro0^ 
/.  ft)  Procnlo  io.de  /^.z.incuiuj  fpecic  negari  ccrte  non  potcft ,  quin  tcita 
^uicowmwnpUwiumlcruolt^auitjincolcgato  domipo^fcw  WflWWjJJ 


Digitized  by  Google 


DtCAD.  XLIX.  ERROR  VIII.  116* 
fion  ouidem  re  cum  ipfi  ad  legatum  admittantur  pro  domtnicis  portionibus, 
qua?  Uint  fcparata^fed  verbis  tantum ,  quafi  tacta  dominorum  mcntione  hoc 
ipfoquoci  lerut  communis notrten expreifum  ruitvt  fuoloco  cxplicauimus. 
Augent  dubitationem  verba  illa  lauolcni  ntctfft  tfi  vtcapars&c.  quaft 
verointer  legatarios  perindc  atqucinter  heredcsius  adcrefcendi  cx  necefli- 
tate  inducatur  quod  fane  non  ita  cft.  Inter  heredcs  namquc  ideo  cx  neccflka- 
te  indttcitur,quia  pars  dcficions  cohercdts  fi  non  adcrcfcerct  cohcrcdi  qui  fua 
agnouit,vacarct,dcfun6tiquepcrfonaquarindiuiduacft,nonni(i  propartc  re- 
prxfcntaretur  pcr  hercdem  qui  hereditatis  partcm  duntaxat  agnouiflct. 
Ob  tdque  nimirum  conftitui  ncccfle  ruitinterhercdes  quantumuis  &  re  8c 
verbis  difiunctos  adeoque  etiam  inuitos  locus  cfllt  iuri  adcrefccndi ,  cV  quod 
magis  cftjinuito  quoquc  teftatore.-At  in  legatarijs  nulla  tal*  vrgct  ncccflitas» 
quia  dchciens  vnius  ex  legatarijs portio  etiamfi  collegatario  jlon  adcrefcat,fi- 
ue  quod  oolit  tlle  fibieam  adcreiccre  ,  fiue  qudd  adcrefccndi  ius  non  habcat 
tanquam  difiunc5tu$,non  i  Jcirco  taraen  vacat ,  cum  remancat  in  hereditate  a  t- 
quc  ita  penes  heredemrvt  pluribus  etiam  anobis  in  prarcedentibus  expofitura 
eft.His  ratiooibus  coa&tinterpretes,  lauolcnum  itc  intelligcndum  cflc  vo- 
lunt ,  vt  Maruius  &  Scius,  inter  quos  vult  illc  ius  cflc  adcrcfccndi  fucrint  con- 
iunai  a  teftatore,atque  in  hoc  ettara  omncs  confcntiunt.  Scd  quonam  con. 
iunftionis  gcncre  cortiun&i  fuerint  ,  hoc  vcrd  cft  dc  quo  difputant ,  ncc 
pofltrat  inuicem  conucnircBonusAccurfius  ex  cuius  vniusgloflis  omncs  otn- 
nium  aliorum  commentarij  prodicrunt ,  tres  adfcrt  intcrprctationcs.  Prima 
cft  quam  &  Bartolus  probat fuiflc  Maiuium&  Seiu  vcrbis  tantum  coniun ftos, 
rc  vcrb  dlfiunctos ,  hoc  modo  Mauio  <t)  Seio  Itgo  fundum  pro  aquis  portionitus 
&  Titio  tundem  fundum.  Et  quia  videt  huic  intcrpretationt  aperte  rcpu- 
gaare  quod  icribit  Iauolenus  partcs  fundi  fcparatim  lcgatas  c(fe ,  rcfpondet 
intelligi  debcrc  dicttonem illam  Stparatim quodad  rem,fcd  non  quod  acfrvcr 
ba,Aiiasinauit,fi  cciam  qu\>d  ad  vcrbanullomodo  eflientconiun&i  nec  cifct 
locus  iuri  adcrcfccndi,  nfupr.  eod.  L  &  Proculo ,  fcd  cum  vcrbis  tantum  ,  fic 
vt infratt.i.1.  re  coniunft.  Vcrum  non  potcft  Accurfius  erFuecrc  quin  abhorroat 
harc  intcrpretatio  verbis  Iauoleni.  Non  cnim  ponit  illc  fic  dbuflc  tcftatorem 
Mauio  &  Seio  Itgo jundum pro  ttjuis  portioniltus  quomodo  vult  Accurfius ,  fcd 
quod  longe  diucrfum  ctt  in  hunc  raodum ,  Msuiofundt  parttm  dtmtdtam  Sti* 
farttm  dtmtdiam  lego.   quibus  verbis  apcrtutn  cft  difiunctos  cos  clTc  &  rc  & 
verbis.  Requidem  quoniam  ad  diucrfas  partes  vocantur  Maruius  ad  v- 
nam  dimidiam  ,  Scius  ad  aIiam,Verbis autem  quia  (qparatim  &  diucrfis  ora- 
tionibus.  Nam  licct  vnicum  fucrit  verbum  Itgo  quo  vfus  cft  tcftator  ,  vnJ  c 
proculdubio  crrandi  occafionc  interpretes  fumpferunt,nccciTarid  tamcn  fub- 
intelligendum  &  pro  tacite  rcpctito  habchdumcft  vt  vtraque  parsformu- 
larconftrui  &  explicari  poific.   Nihilque  prorfus  intereft  fiuc  Iureconfultos 
fiuc  Gramraaticos  confulas  an  tcftator  ita  fct  Ipfcrit  vt  fcripferat  apud  lauolc- 
num  iJMguio  fundtpartem  dtmtdtam  Stto  partem  dtmidutm  Itgo  ,  an  vcro  in 
hunc  modum  <tJM sjtio  fkndt partem  dtmtdtam  lego,Etufdtmfundt parttm  aliam 
dtmtdtam  Stio  Itoo  quo  tamcn  pofteriorc  cafu  ncmo  dubitaret  quin  Ma> 
uius&Sxiusdiccndieflcnt  &  re&verbis  difiun&i.  Rurfus  fiponcrcs  Mae- 
uium  &  Seium  verbis  tantum  coniundos  fuiflc  a  tcftatorc  fccundum 
hanc  intcrpretationcm  Accurfij  ,  non  poifct  vcrum  cfle  quod  Iauolenus 
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rcfpondct  deficicntem  Scij  portioncm  6c  Maeuio  &  Titio  athxefcere  prfr 
cuiufque  eorura  legati  portionc.    Nam  immo  vero  adcrcfceret  foli  Mac- 
uio  in  totu m,nu Ila  vcro  cx  partc  1 1 ti o,qu ia  pcr  concurfum  Titij ficrct  vt  Mf~ 
uius  quem  teftator  vcrbis  tantum  coniunxiflet ,  ex  poft  tacto  tamcn  &  rc  & 
vcrbis  coniunftus  rcpcnrctur ,  atquc  itaTinum  vincere  dcbcrcteo  iure  quo 
quifquis  rc  &  vet  bis  coniun&us  «f t  p rxfcrtur  ei  qui  re  tantum  coniun&us  efh 
Quam  Pauli  fentcntiam  eflc  in  d.I.rt  coniunEhw  /?.docuimus  capite  fuperiore. 
AHoqui  fi  quis  plus  interpretibus  quam  Paulo  tribuens  pertinacius  ficri  velit 
Mamium  quem  tcftator  verbis  tantum  coniunxcrat  nunquam  habcndum  prb 
coquictiam  rcconiunftusfitjilludecontrario  fict  vt  non  poflkhaberc  iu* 
adcrefccndi  ttnquam  quod  nunquam  locum  habeat  intcrlcgatariosverbiji 
tantum  coniunttos  vt  probauimus  in  pfirccdentibus.  Atque ita  arquc falfum 
ctit  quod vult  lauolenus  portionem  Scij  &  Titio  &  Marui»  adcrefcere ,  curn 
co  cafu  eflct  vt  ad  folum  Titium  tanquam.  folum  rc  coniun&um  to- 
Cadeberct  peruenire.  Secunda  Accurfij  interpretatio  eft ,  quam  tamen  alio- 
rum  fuifle  ait ,  Maruium  &  Seium  in  hac  fpecie  fuifle  coniun&os  re  id  cft» 
ad  candem  partem  dimidiam  vocatos,  Titium  vcro  fuiflc  coniun&um  vcr> 
bis  vt  Iauoleni  fenfus  fit,  coniunctum  re  tantum  admitti  cum  coniuncto  ver^ 
bis  tantum  :  licct  vidcatur,  incjuit  Accurfius,  quod  coniund tu  s  re  tantum  prz- 
feraturvt*»/r.  tiL  i.  L  re  coniunEliy  quod  non  eft  vcrum  vt  hic  Suntcnim 
haccipfa  vcrba  Accurfij.  SetrViac  intcrprctationc  nihil  potcft  dici  impro- 
babilius,  nihil  infulftus,fiuc  Iauolcni  vexba  fiuc  iuris  rationem  confidcremusv 
Volunt  enim  ifti  vocatos  eflc  Maniium  &  Sciumi  ad  vnam  eandemquc par- 
tcm  dimidiam  fundi  Corneliani ,  Iauolcnus  vcro  apcrte  fcribit  fuiflcijs  lepa- 
ratim  legata*  partcs  fundi.  Et  quamuis.Accurfius  in  corum  vcrborum  cx- 
piicatione  dicat  plurale  vfurpatum  efle  pro  fingulari ,  quam  tamen  id  ri- 
diculum  fit,iudicium  efto  cuiuilibet.  Numerum  enim  fingularem  pro  pluralt 
poni  nouum  noneft,  fed  pluralcm  pro  fingulari  &  partes  plures pro  vna  ea- 
dcmque  parte  mihi  certc  nouum  cft,&  inauditum.  At  illud  quam  ftultius,fuif- 
fc  Titium  verbis  coniundum  Scio  &Mxuio,  adeoque  coniunctum  vcrbis 
tantiim  :  cum  apcrtc  ponat  Iauolcnus  eundemipfum  fundumqui  Maruio  8c 
Seio  per  partes  legatus  fucrat,Iegatu  fuifle  Titio  &  totum  &  feparatim.  Quo- 
modocnim  potuit  Titius  non  efle  r?  coniundtis.fi  totusfundusci  Jcgatur 
iiiit?Contra  vcr6,quomodo  potuit  efle  coniundus  verbis  fi  mit  ci  fepara* 
tim  legatus?Autquis*vnquatn  vcrbis  difiunc"tus  dici  poterit  Si  Titius  hic 
vcrbis  difiunftus  nonfuitcum  lcgati  vcrba  mhunc  modum  conccpra  pro— 
pon crcnrur , M*ui*  fnndi  partem  dimidtam  Seto  parrcm  dtmidiam  lego  Eun- 
a)em  fundum%ttio /ego.An non  prorfus  fcparaia  orationeJegatum Titio  datumu 
eftaddito  etiam  verbo  /^quodin  legato  rclictoMaruio  &  Scio  no  nifl  femet 
exprcflum  fucrat?  Si  crgo  Maruius  &  Scius  nihilominus  verbis  quoque  dif- 
iuncli  fuerunt  vt  probauimus,quanto  magis  dicendum  cftTitium  ab  vtroque 
foifle  vcrbis  difiundum?Qu6d  vcio  ijdcm  infcrunt  cx  hoclauole*ii  refponfo 
perperam  intelle&o,  coniun&um  vcrbis  tantum  concurrcrc  cum  co  qui  fit 
«oniunctu.s  re  tantum,cx  d.I.rcconiundi,iam  diximus  falfum  efle.  Nunquam- 
•nim  fieri  potcft  vt  concurrant,  fed?  altcrutnim  euenire  necefle  cft,  vt 
vcl  coniunctus  verbls  tantum  prorfus  excludatur ,  fcilicct  h  rcmancat  vcrbir 
lantum  coniun6tus,vcl  eiquiretantum  coniun<ftus  fuit,praieratur,cuadcdoex. 
jp&k£M*tityiM.mJk  vcxbw  coiu^ttsxc^criatur^yt  in  fp4ccic  dJjrtcoiuVU. 
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Tertia  itaque  ac  poftrema  Accurfij  intcrpretatio  eft  fuiflc  onines  iitos  lcga  ta- 
rios  re  tantum  coniunctos  quod  qnantuadTitij  cumSeio&  Maruio  coniun- 
ctioncm  verum  quidem  cft»  fed  non  qttantum  ad  Maruium  &  Seium  inter  fc, 
vtoftcndimus  in  proximae  intcrprctationis  confutatione.Eodem  naquc  vicio 
hecquoqueinterprctatio  laborat,ijfdemq-,  proindc  argumetis  rcfcllitur.  Pra;- 
fcrtim  vcro  cx  eo,quod  Iauolcnus  ait  Maruio  &  Scio  partcs  nindi  feparatim  le- 
gataseflc,Quodetiamfiminus  apertd  exprcfliflet  ,  potcrat  tamcn  fufficcrc 
quod  legati  verba  vcrba  fic  propofita  fbiflcnt  Mxutofitndi  partrm  dimidutm 
Stt§  partem  dimidimm  Ago,nc quis dubitarc  poflet  qnin  dimidia  vna  Ma?- 
uio,alia  Seio  lcgata  cfict.  Cum  cnim  cuiufquc  rci  duplex  dimidia  fit  cur  du- 
plex  lcgatum  in  quo  bis  facta  fit  mentio  partis  dimidia?>  dc  cadem  parte dimi- 
diaduobusdataintelligi  vellcmus  ?Nec  p  -jflis  quod  Iauolenus  dc  partibus 
inplorali  numero  fcribit  dc  ijs  partibus  accipcrcquar  fiunt  per  concurfbm, 
qua*  alia  ciufdem  Accurfij  explicatio  cft.  Loquiturcnim  Iauoicnusde  parti- 
bus  fcparatim  leeatis  ac  promdc  abipfo  tcftatore  factis  non  a  lege,  At  ca» 
quar  pcr  concurium  fiunt,non  pcr  tcftatorem  ipfum  fadar  dici  poflunt,  fcd  fo- 
niurispoteftatcconftituuntur,necab  initio  vt  qnar  a  teftatore  fed  tumdc- 
mum  cum  legatarii  concurrurit.Vnde  illa  fluxit  diflercntia,  quod  inter  lcgata- 
rios  quibus  teftator  ipfe  partcs  dcdit  ,  nunquam  cft  ius  adcrefccndi ,  fcmper 
verb  cft  intcr  cos  qui  partcs  habcnt  pcr  concurfum  /.  3.  D.  de  vfufir.  adtrefi. 
Nequc  fane potuit  Iauolenus  exprimcre  apertius  quod  Macuius  &  Seius  re  & 
&  verbis  difiuncti  fuiffent,  quara  cum  dixit  fuiflc  ijs  feparatim  partcs  legatas. 
Et  qucmadmodum  adfcriptz  partes  cxdudunt  coniundionem  rcalcm  ,  ita 
&  dictio  illa  fepanuim  verbalem  >  quamuis  prima  intcrprctatio  Accurfij  fc- 
parationcm  iftam  intelligi  velit  quod  ad  rcm  tantiim  non  quod  ad  ver- 
t>a.  Nam  imb  vcro  inteiligi  neceflario  debet  quod  adverba  non  quod  ad 
rem  vtcxeoconftat>quod  refcrt  eam  Iauolenua*non  modo  ad  partes  fun- 
dilegatas  Mxuio,  &Scio  fcd  ctiamad  lcgaturlViufdcm  totius  fiindi  Ti- 
tio  rdiftum ,  quod  tamcn  relictum  fuit  coniun&itu  non  feparatim  fi  dc 
reali  non  de  verbali  aut  coniunct ionc  aut  feparatione  Iauolenus  inteiligatur. 
Dicendum  igitur cft  in  ea  fpecie  quam  Iauoienus  traftat  fuifli:  Mamium  &  Sc- 
ium  difiun&os  &  re  &  verbis  intcr  fc,cum  Titio  vero  coniunCtos  fuifTe  re  tan 
tum  vcrbis  autem  feparatos.  De  quo  ncc  quifquam  cx  intcrpretibtts  dubitaf- 
fet,adco  aperta  funt  lcgis  vcrba  >fi  potuiflent  illi  rationcm  tnuenire ,  propter 
qu a m  ius  adcrefccndi  effet  intcr  cos  qui  nullomodo  id  eft ,  neque  re  ncque 
vcrbis  coniuncti  eflcnt.  Ratio  autcm,quam  ilii  affcqui non  potucrunt ,  illa  cft 
quam  fuperiorc  capite  tra<5huimus  in  explicanda  fciHcmia/.re«»««c7*quod 
quotiefcunquc  duobusrcdifiuntoconiungiturtcrtius  ca  ccnitin&ionc  qua; 
rcalistantum  fit  nonvcrbalis,  &  is  tcrtius  concurrit  racit  concurfus  illc  vt 
quiabiaitio  crantomnino  &  re  &  vcrbis  difiuncri,  rcperiantur  cx  poft- 
fadorecontundipcrrcdDCtioncm  quam  ficri  neccifc  cft  ambarum  portio- 
num  qux  fingiilis  hicrant  lc&ata? ad  eam  portioncm  folam  qua?  vnicuiquc  co- 
rum  data  erat,Vt  eccc  in  calu  noftro  cum  proptcr  concurfum  Titij  qui  folus 
tamum  Iiaberc  debct  quantum  Ma:uius  &  Seius  fimul  non  poflitficri  vt  Mar- 
nius  habeat  dimidia  partem  fundi  qua?  ci  Icgata  fuit,  &  Seius  aliam  dimidiani 
ncccffe  eft  dimidiadatam  Mzuio  rcduci  ad  quadrantc,  &  dimidta  data  Scio  ad 
alium  quadrantcm,atque  ttaduas  iilas  dimidiasad  vnius  dimidiarrationemre-  ; 
uocari :  quo  facto  Mxuius  &  Scius  inucniufiturrc  coniuncti ,  tanquam  ad  vna 
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«adcmq;  dimidia  vocati.Similitcr&  Titius  qui  ab  inttio  fucrat  vtriquc  rc  ta- 
«um  coniunaus,ctiamrcconiundusmana,quia  ipfius  concurfus,qui  Maruiu 
&  Seium  prorfus  antea  difiunctos  re  coniungit,multo  magis  coniun&um  reti 
net  Titium  qui  ab  initio  coniuctus  fuit.Sic  tit  vt  ciim  co  tepore  quo  dc  adcrcf- 
cendi  &  prxlationis  iurc  quacritur,omncs  rc  coniunfti  rcpcrtantur,  &  quidc  rc 
tatum(quia  vetbahs  coiuuccio  quat  ab  initio  nulla  fuit  neqi  percocurfura  ncq; 
alio  vllo  modo  induci  poteft  ex  poitfacto )  ncceffe  fit  eos  concurrcrcquippt 
quico.temeon'nm&iontsgencre,&  confequentcr  pariiuris&  voluntatis  ra- 
tionenitantur.Non  cft  qutdem  nccciTc  dcficientcm  legatarij  portioncm*u|- 
quam  ex  collegatarijsadcrcfccr«f  vc  huicquoque  dubitationi  ab  initio  - 
fica?  fatisfaciamus )  qiria  poflct  il!a  rcmanere  pcncs  hcredcm,quemadi 
fupra  divimus,fcd  cum  adcrcfcit>&  quidctn  pluribus  collcgatarijs  ad  leg: 
concurrenttbus  &  a?que  coniuctis,neccflc  cft  omnibus  cam  adcrefccrc *  T 
ni  potius  quam  alteri,quonum  in  plurium  legicariorum  cocurfu  fi  omnufhu 
paria,id  elt  ii  par  ftt  omnium  caufa,ncuter  potcft  vinccrc,ncuter  vinci.Et  indc 
illud  quoque  cft  quod  Jauoleno  placetScij  portioncm  adcrefccrc  Maruiofc 
Titio  no  pro  virilibus  vt  malc  habct  vna  cxciufdem  Accurfij  noftri  interprc- 
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qucns  cft  vt  catcnus  prodefle coilcgatarijs  dcbcat quatcnus  rc  coniuncti  fuut. 
tatcnus  autcm  re  contunai  funt,  quatcnus  ad  leeatum  vocati.Prxtcr  id  quod 
in  lceatis  quoque  non  mintis  quam  in  hereditatibus  vcrum  cft  dcficicnce  por- 
tioncin  non  pcrfonac  adcrefccrc  fed  portioni,cxcn,plo  alluuionis,vt  elcgantcr 
ait  Papinianus  noftcr  in  l.fiT tttofrufas  #.p.i.D.de  vfitfr. 
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De  fAYtibxs  qiu per  concurfum  fiunu 

Von  i  a  m  in  hoc  tra&aruDe  iurc  adcrefccndi  ficqttens  mcntio 
habctur  partium  quae  mtcr  cohcrcdes  aut  collcgataiiospcr  con 
curfum  fiunt,opera?precium  cft  dc  iis  aliquid  etum  diccrcqua- 
doqvtidcm  in  hoc  quoq.  c  video  errari  2  plerifquc.  Opponutur 
i  huiufmodi  parrcs  qua?  pcr  concurfum  fuinc  ijs  partibus  qua?ia 
. j  kc\x  fmt  a  tcftatorcideoque  non  alitcr  dicuntur  per  concurfu 
ficri  quim  f>  ab  initio  totfim  datum  fit  vntcuiquc  illoi  u  qui  ex  poftfacto  par- 
tes  concurfu  faAas  habcre  inucniuntur ,  vt  conftat  cx  t.piAnifa.f.fi conittnflm 
de  leg*t.\.l.amim{Hm  1o.de  /egMt.$.i.  i.D.de  vfitfr.adcrefc.  Itaquc  pa r  tes  ab  ini- 
tto  habent  Uli  folum  legacarij  quos  teftator  vel  orntiino  di(iunxit,vcl  vetbis  tal 
tumconiunxitPer  concurfum  vcro  illi.quos  tcftator  rc  coniunxit  >ftuc  vcrbis 
cos  mfiunxerit,fiuc  etiam  verbis  coiunxerit.  Vnde fieri  fupra  dtximus  vt  intcr 
verbis  rantum  conmiKtos  quandiu  tales  manent,  ius  adcrcfccndi  clfc  numqul 
poflicfcd  intct  eos  duntaxat  qui  re  coiiiun&i  funt,  nc  libcraliorcs  fimus  tcfta- 
tort  fi  totum  demus  ci  cui  teftator  partem  foltun  dcdit,  vt  difpwtauimus  ad  L 
w*cwmn&*%9*dtlcg*ui>  Nequc  ver6  ipfi  etiam  vulgarcs  interpretcs  vidcn- 
tur  koc  ignoraifcquia  nimkum  frt  paxtcs  ab  mitio  Eeri  >  &  quid  pcr  concur- 
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(um ,  vt  prcdnde  tanto  tnagis  mirandum  fit  in  quacftione  illa  Dc  iurc  adcref- 
cendi  interconiun&os  verbis  tantum  hallucinatos  cos  omncs  ruilfetam  tur- 
pitcr,  Etfi  minushocrairabitur  quifquis  nobifcum  obferuabit  cifehoc  i- 
pfis  familiarc,vt  nonex  iurisrationc,  quod  faccre  dcbcrcnt ,  Icgum  intcrprc- 
tarioncm  cliciant  ,  fcJ  contra*ftimc»t  rationem  luriscxlcgibus  perperam 
intellccfcis.  At  quod  attinct  ad  partcs  qux  per  concurfum  fiunt  illud  ctiam 
malc;  vulgoacceptumeft  ,  quodputant  plerique  quotics  nonnifi  concur- 
fil  partes  faunt  permittcndum  eflcvnicuiquc  cx  lcgatarijs  vtintcrim  pcrat  to- 
tum  legatum  quandiu  collcgatarius  non  concurrit.  Quem  errorem  nos  quo- 
quealiquando  tanquam  probabilcm  fecuti  fumus,Moti  earatione,quod  cum 
partcs  hunt  per  concurfum  e.r  prorfusnullz  fint  antcquatn  concurratur,alio- 
qui  non  poflent  videri  per  concurfum  h€tx  quar  antc  concurfum  fuWfcnt.  In- 
tcnm  igttu r,(icuti  tota  rcs  in  cuiufque  lcgato  eft,ita  confequcns  vidctur,yt  to- 
ta  peti  poflit  ab  eo  qui  prior  cx  lcgatarijs  venitad  legatum  Quam  cb  caufam 
mirabar  quod  fcriptum  eft  in  dt£t.  I.  plane  f.fi coniuntttm  verficul.fed  fiin pu- 
ptHart.  Si  pater  in  pupillari  tcftamcnto  alij  eandem  rcm  lcgaucrit ,  quam  mi- 
hi  in  fuo  tcftamento  iegauerat,non  poffe  mc  interim  nifi  partem  habcrc  quia 
concurfu  partes  habeamus.  Siccnim  ex  Iuliano  Vlpianus  ,  lultanus  fcrtbit 
concnrfu  partes  noshabere  ,  Jnterim  igttur  partem  habebtt  ts  cut  in  fuo  teflamrnto 
UgAHU.  Quar  confccutio  abfurda  videtur ,  cum  ex  co  quod  Iuiianus  Icri^  fcrat 
&  verum  cft  in  ca  fpecic  concurfu  partes  noshabcrc  ,  potius  inferre  Vlpia- 
nus  debunTet.  Interim  igitur  totum  habcrc  illum  debere  cui  in  patcrno  te- 
ftamenco  legatum  fait.  Nec  fufpicione  carcbat  apud  mc is  verliculus ,  vt  ab 
imperito  altquo  intcrpretcaiditus  vidcrctur,prarfcrtim  cum  prarccdentibusVI 

}>iani  verbis  confentaneu eflet ,  vt  fcriberctur  non  qt.omodo  in  tertia  pcrfona  ' 
"criptumeft  partemhabebitts  cui  efrc.  fcdpbtiusin  prima  perfona  in  hunc 
modum  ,  Jnterimigiutr  partemhubebo.  Sic  enim  fcripfcrat  Vlpianus  in 
pratccdcntibus  Sed  fim  pupiflari  tefiamento  afy  eandemrem  legauertt  %pum 
mtht  in  fuo  teflamento  legauerat ,  &  paullo  poft  Concurfu  partet  nos  habere. 
Qua?  ratio  ctiamnum  mc  mouet  vt  hac  parte  rctincam  priorcm  conicclu- 
ram.  Eftenim  iudicio  mco  probabiliftima  ,  &  adiuuatur  innumeris  alijs 
obfcruationtbus  fimilium  additionum  qua:  cx  gloflis  intcrpretum  irrepfc- 
runt  in  tcxtum  per  modum  illationis ,  cum  putarcnt  illi  ex  textu  inferri  poffc 
aliq  liiddc  quo  tamen  lortaHTis  nunquam  Iurcconfultus"  nc  pcr  fomnium  qui- 
dcm  cogitaflet.  Sed  quanquam  hoc  ita  eft ,  mihi  tamcn  nunc  dubium  non  cft, 
quin  illario  vcra  fit  fiuc  Vlpiano  cam  adfcribcre  libcat,  liue  interprcti,neque 
poffe  dcfcndi  corum  intcrpretationcm ,  qui  vcrba  illa  interim  tgttur  partem 
habebit  dccollcgatarij  parte  deficientc  intclligunt  vttotum  dent  mihi,  cui 
lex  non  dat  nift  partcn.  Vcrius  cnim  cft  non  nili  partem  interim  ha- 
bcremcdcbcrc  quaudiu  collcgatarius  mcuscui  patcr  in  tcftatnento  pupil- 
lari  lcgauit  candcm  rcm  quam  in  fuo  mihi  legaucrat,in  co  cft  vt  poflit  concuc 
rcrc,quainuisnondum  concurrat ,  quod  iani  olim  Bartolus  pro  Ioanne  con- 
tra  Hugolinum  &  Azoncm  difputauit ,  Ex  Ifi  dommo<}<).eod.titul.  De  uoat.i. 
vbi  cx  eodem  Iuliano  fcribitur,fi  domino  Sttchus  lcgatus  eiTct ,  &fcruo  ciuf- 
Jcm  domini  cum  cflTct  manumifiW>ptio  fcruorum  data,non  nifi  partem  di- 
raidtam  Stichi  ad  domtnum  interim  pcrtinere  ,  quod  poflit  fcruus  manu- 
miiTus  cundcm  Stichum  optarc  &  cx  leg.  quid  erop  ^  §.  i.  eod.  tituL 
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Ratio  autem,ouam  Bartolus  nonadducit,quatnque  nec  pcrcepifle  vldetur,fed 
qua?  tamen  in  nanc fentcntiam  me  fola  txanit,illa  eft,quod  legatum  non  cx  fo- 
)a  teftatoris  voluntatc,nequc  cx  tcftamenti  tantiim  verbis  acquiritur  Jcgataric* 
fcd  potiflimum  cx  legis  duodecim  tabularum  autoritatc ,  quae  vti  quiiquc  fusc 
rei  lcgaflit  ita  ius  ciTc  fanxit  /.  verlfk  leoit  iioJe  v*r£.y&w/*.Lcgisautcrnpotc 
ftas  tou  in  eo  cft  non  vtlcgatario  acquirat  ipfa  lcgatu,fed  tatiim  vt  deferat,ac- 
quirendurn  poftea  fi  volet.  Delatio  cnim  neccflc  eft  vt  praecedat  acquifitic- 
nera>cuin  in  nullius  poteftate  fit  quicquam  fibi  acquirere  ex  vltima  voluntlr 
te  quod  non  prius  delatum  fuerit  fiue  ncrcdtras  fit  fiuc  legatum  /.  deldtd  151. 
ioZl.  eicjm  13.  D.  de  condic  inflit.  Dclatio  fit  a  Icge  ,  acquifitio  ab  hoouoe 
extra  caufarn  fuorum  &  ncccflariorum  heredum :  Porro  lex  non  «icfcrt  niii  fc- 
mcl  1  quia,  vt  alibi  tnonuimustota  lcgis  potcftas  vnica  delatione  confomitur. 
Vnde  eftquod  olim  ncquc  in  fuis  neque  in  agnatis crat fucccffio  l.i.f.jhah 
dum  D.  de  fuis    legit.$  .placebat Injkt.dc  legit.4gnatfuccejf.  Ex  hoc  igitur  ficri 
ncceflecft  >  vt  tum  qu \>quc  cum  partcs  per  concurfum  fiunt  Icx  non  deferat 
totumei  quidiligctuior  cft  in  occupandolegato  quamuis  collcgatarius  non- 
dum  concurrat,  fi modo  adhuc  ille fit  ia  co  vt  poflit  quand  jquc  concurrcrc, 
quia  fi  interim  totutn  huic  dcferret ,  non  poflet  eadeai  lex  pojtca  ciufdem  rei 
partcm  deferrc  alteri  collcgatario  concunerc  volcnti,ncc  rurfus  ilk  libi  acqui 
rcre  partem  quam  Icx  alij  iam  delatam  ipfmunquam  dctuliflct.lta  fieretvtlci 
cuius  non  aliud  propofitum  cft  quam  vt  teflatoris  voluntatem  tonferu«>foce 
rct  contra  voIuntatcm>Iegatiquc  commodum  eriperet  ei  cui  tantum  qiianturn 
alij  teftator  dediflct.  Ne  id  eucniat>remcdium  Ulud  vnicum  fupcreft ,  vt ffo 
partc quam  habiturus eft  collegatarius  fi  quandoq;  cocurret>delatio  ren.aucat 
in  fufpcnfo  quoufque  vel  concurrat  illc>vcj  ccrtum  efle  incipiat  ampliujetun 
cocurrcre  non  pofle.Sic  enim  fit  vt  ncque  is  qui  prior  ad  lcgatum  veoit  ,partc 
illam  poflit  acquircrcquippc  nunquam  fibi  delatam>neqi  collegatariusquan 
docuque  concurrere  volensscain  partcm  fibiacquircrc  impediatur^ti^  fctUcct 
nunc  primum  ipft  defcrtur,nec  alij  vnqua  vlti  fuit  delata  ncdu  acquiiita.  Booa 
crgoeft  illa  coniecutio  dc  qua  in  d.$.jl conmncHm,\t  quo  cafu  partes  ocr  con- 
curfum  fnint,interim  igitur  partem  folum  habcat  is,qui  d i  1  i gcntior  ci t  iu  pe- 
tendo  lcgato.  At  fi  ita eft,dicat  al i quis ,quid  intercrit an  partcs  ab initio hant 
an  per  concurlum/Nam  &  cum  ab  initio  fiunt,part£ fuam  habet  is >quiprior 
venit  ad  Icgatum.  Et  tamen  apcrte  fignificat  V ! p.al  1  u d  kiris  cflc fi  partes ab  i- 
nitioitant,  aliudfi  pcr  concurfum.    Atque  hoc  vnumfanc  eft,  quod  & 
me aliquando  fallebut  1  &  omncs  qui  hac  in  rc  dcccpti  funt  hucufquc  fefellir. 
Aded  vt  non  habocrit  Bartolus  quid  dicerct ,  nifi  quod  tn  ilfas  verbis  Sedfipi 
^wiforrmaluitlcgevc  Sed  ^*y/vtdiuerfitasvtriufquc  cafus  inra£otaaturn> 
in  iure  autem  identitasvt  ipfe  ait>demonftrarctur , quafi  verb  tdcm  ius hac in 
re  fit  fiueab  initio  fiucpcr  concurfum  partes  fiant.  Verum  non  itafcripftt 
Vtpiarnis  ,  lcd  per  meram  adueriatiuam  iljam  Sed fi  qua?  oftendit  diuerfi- 
tatem  non  mrnus  iuris  quam  fa&i.  Dicendum  igitur  eft , hoc  quoque  admif- 
fo ,  vt  qui  per  concurfum  duntaxat  partem  habet  >  intcrim  ninii  nifi  partcot 
poflitpctcre  ,  illamnihilorainus  dirrerentiam  fuperefle  inter  cumcafum, 
quo  partes  ab  initio  fiant^c  iJIum  quo  per  concurfum  quod  qui  ab  initio  par- 
tem  fuam  habuit  hoc  eft  (z^han  fioi  ab  ipio  teftatore ,  nunquam  nt/i  partem 
habct>id  eft  necjuc  interim  nequc  ex  poftfcufta  >  quamuis  coilcgaUfius  ne< 
"       "         do&  yflc^iiaacon^rcxe»  id  cniiu  cft  ^uod  aic 
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in  i.Lre  comunEh  cum  ioquitur  de  verbo  tantum  coni unct i s,cos  haberc  partes 
fc-mper ,  id  eftomni  temporc  ficut  &  omni  cafu ,  &  ab  initio  &  ex  poftfaclc, 
neque  vnquam  totum  confcqui  polfcQui  vcro  non  habctpartcm  nili  percon 
curfum  is  fi  currat  non  concurrat  id  cft  fi  prior  ad  lcga  tum  vcniat  habct  qui- 
deni  fimiliter  partcm  duntaxat ,  fcd  interim ,  quandiu  fcilicet  collegatarius, 
oui  nondum  concurrit ,  concurrcre  adhuc  potcft.  Ex  poftfacto  autcm  habet 
totum,  fi dcfinat  porTc  aut velle  concurrere  is  qui antca in  co  fuit  vt  partem 
faccre  pcr  concurfum  poflct.  Illud  quoque  obfcruandum  cft  apud  Vlpianum 
in  d.$.ficonistttlttm><lia  ab  eo  coninn ;tim  icgatum  ruitTc ijs,qui  vcrbis tanturri 
coniuncti  fuerunt,ficute  contrario  in  LMauto  a\.m  princip.de  leg.i.  fcparatim 
legatum  futiTe  diciturTitio  quesn  teftator  cum  Maeuio  &  Seio  re  coiunxcrat  vt 
&  in  l.ftfcparattm  30. D.  de  condtc.efr  demonftr.  Cum  tamcn  coniun<5tim  hcrc- 
dcs  iniritui  aut  coniunctim  Icgari  Celiiis  definiat  in  l.comuntlim  %o.de  legat.  j. 
aihil  ali ad  eiTe  quam  hereditatem  totain  ck  tota  Icgata  fingulis  data  efle,partes 
autem  concuriu  fieri,quod  fupra  diximus  non  encnirc  nifi  inter  re  coniun&os. 
Quo  ctiam  fenfu  pafli  n  Iuftinianus  in  l.vnicC.de  cadrfctofiend. coniun&os  vo 
cat  quod  ad  ius  adcrefcendi  eos  tantum  qui  non  vcrbis  folummodo  fed  vcl  c- 
dam  re,vcl  (aitcm  rc  tantum  fuerint  coniuncti,coniun<5r.im  tamen  difiunc~tim 
ve  Icgatum  ait  prout  verbis  coniun&i  fuerunt  legatarij  vel  diliuncri,quia  aducr 
bia  iltanon  tam  rem  ipfam  in  qua  tlt  coniun&ioquam  eoniun&ionis  moda 
cxprimunt,quod;Mc  loftinianus  in  §.hisitadefmttis rn^./^.ficcxprimit.ATws 
entm  tantum  coniuntbiuo  inquit  modo  quadam  relintjuuntur fed  ettam  dtfiuncttuo. 
Nimirum  vt  funt  diucrfa  contun&ionisgenera,ita coniunclionis  nomenac-. 
quiuocu  nihil  vctat  nunc  ad  hocnunc  adillud  accommodari.Sed  cjtto  fenfu  ac 
cipiatnr  facilc  cft  bono  lureconfulto  cx  ijs  quac  vcl  prarccdunt,vel  feq  uuntur,fi 
iuris  rationcm  coniungas,vt  fuo  loco  monuimus,dijudicarc  Et  ha?c  quidcm  ex 
iuris  ciuilis  ratione  vcrifltme  dicuntur.Scd  non  ex  mcntc luftinrant.  Is  namq; 
in  dJ.vnic4.vbt  autem  verf.ftn  vero  coftituit  exprcfTis  vcrbis  vt  cum  partes  per 
concurfum  fiunt  inter  vcrbis  difiundos  intcrim  totu  habcat  is  qui  prior  ad  le- 

Satu  vclfideicoiBilfum  venitfed  poftea  collcgatarij parsci  abftrahaturfi  col- 
rgatarius  conc urrat.Quod  nequc  Bartolo  nequc  ab  alijs  animaduerfum  fuiife 
miror.Sanc  inheredibusnihil  niit  hac  parteinnouatum  v:fequenti  capitcdi- 

CCIUUS. 
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De  pluribus  heredtbus  inftttutts  vno purc>atto  fub  condicione  an  purg 
inftituttts,totum  tntertrn  habeat,an  partem,Et  ad  /.3. 
+•  tt)%.D.fi  pars  hercl.pctau 

Abvi  t  hatc  quseftio  iam  olim  diffcntientcs  vetcres  illos  noftri 
iuris  intcrpretcsjvt  rcfcrt  Accurfius  nolicrad  /.  z.D.fi  parshr~ 
redit.petat.  vbi  &  proponit  qua:ftionem  &  dhTenticntcs  foan- 
ms  &  PileiAzonifque  cum  Filco  fcntientis  opiniones.Ioanncs 
entm  dicebat  eum  qui  pure  inftitutus  ctTet  dcbere  mtcrim  par- 
dunutat  habcrc  QLdJ.i>&  ijfde/criptnrs  z6*  $*u  /. fi '/eparattmp.  2>.  ds 
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condic.&  demonfh.lvUnei^.ficomunUm  de  leg.i.Uxparte  i).D.  defottttJ.v* 
nic.f.vbi  autem  C.  de  caduc.tollend. Pilcus  autcm  &  Azo  contra  eflc  illum  inte- 
rim  folu  &  in  foliciutu  hercde  ex  l.fub  condtctone  xo.D.de afitgn.tdertJjdmetfi 
6.$.jirnibi  D.de  vfufr.adcrefc.U.f.fed  &  quoties  D.  ad SC.7w#&Hueolinui 
vcro  cgregius  fi  Dijs  placct ,  crcifcundus  diltingucbat  an  tcft.itoritaicripuT- 
fct  Ttttum  heredem  tnjhtito ,  & fi  vencrtt  nauis  ex  Afia  tunc  etiam  Setum  cm 
eo  infiituoyon  vero  ita  Ttttum  ex  dimidta  parte  heredem  inftttuo,& finams  ex  A- 
Jia  veneritSeium  inflttuo  in  altam  dimidtam  vt  priorc  cafu  folitsTttius  intotum 
fdmittcreturcx l.fifchts  $o.7)e acfutr.hcred  pofteriorc  vcrd  non nffi  prodi 
midii  Scdia.tvn$c.U'btauremC.decaduc4ottend.  Eamque  Hugolini  diftin- 
dioncm  Accurfnis  quoq;  prob.n  itcmque  Bartolus  ad  d.l.flane$.fi  cortmSm 
delegat.iScd  more  fuo  vtfubtiliorem  agat,cum  noua  diftin&ione&/ubdwin 
ftionibus.  Primum  enim  diftinguit  iUc  an  dehereditatc  tra&emusandele- 
gato,an  de  fidcicommiflo ,  Errurfiis  an  dc  fidcicommiflb  vniucrfali  ande  fm- 
gulari(hanc  cnim  fubdiftinclioncm  ctfi  Baitoius  non  cxprimir ,  adhibuit  ta- 
mcn  hoc  ipfo  quod  fubindc  diftinguit  an hercs  adicrit  fponte  an  coadtus,  cum 
diftin&io  illa  non  cadat  in  hcrcdcm  qui  fidcicommiflis  tantum  fingulanbus 
fueritoncratus)It^irqueftdcvniueriaiiancompulfus  fuerit  nccnc  hcrcs  vt 
adiret.  Deniqucan  de  proprietatc  pcr  legatum  autfideicommifiumrelifti 
aut  vcro  dc  vfufru&u.  In  hcrcditatc  dirc&d  data,admittit  Hugolini  &  Accur- 
fij  diftindioncm ,  cum  hoc  tame  tempcrameto  vt  hercs  pure  inftttutus,touui 
quide*hcreditatem  intcrim  habcatpcndcntccondicionequae  fuitadfcriptaco 
hercdi,atnon  co  iurc  cjuafircucra  infbiidum  hcres  fit,quiafemel  hcres 
in  folidum  non  pofTet  cx  poftfafto  fieri  aut  dcfincrc  cflc  hcrcs  pro  partc» 
feditavt  totam  hcrcditarcm  poiTidcatincerto  quodam  iurc  cuius  ccruWo 
tota  pcndcat  cx  cucntu ,  hadtcnus  vt  fi  poftca  comlicio  dcficiat ,  tum  demum 
ipfe  in  folidum  hcres  fuiflc  rctrofingatur,Si  vcro  cxiftat  &  cohercsinlututio- 
nem  fuam  veiit  agnofccrc,tum  vcro  pro  partc  tanturo  is  qut  purc  inftitutus 
fucrat  hcrcs  fuiflc  intellieatur.Adfertque  in  hanc  rcm  cxcmplum  Bartoiusdcil 
lo  qui  hcrcs  eft  cum  pofthumo.  Nam  cum  ncrcin  poflit  quot  pofthumcs  mu 
Hcr  quse  vcntre  plcno  cft  paritura  fit,nec  illud  quoque  fciri  poteft  ex  quapar- 
te  poflit  aut  dcbcat  hercs  cfle  is  qui  iam  eft  in  rcrum  natura ,  quandoquidcm 
poilunt  nafci  plures  pauciorc  ve,lexautCm  vtiquc  pro  numcro  libcrorum  qui 
nati  eruntvirilcspartcs  conftitutura  eft  /.  antiqtti  3.  cutnduab.  feqttenttb.D. 
ftpars hered. peut. L  cumquidam  30.  f.fuum  heredem  D.  de  acqutr.  hered. 
Et  tamcnplacuit  prudentibns  intcrim  pro  quarta  partc  heredem  effc  ilJum 
qui  ad  hereditatcm  cura  pofthumo  vocatur d ./.  attttqutin fin.l.fed etfi iti.  f.vlt. 
D.detttdic.  Similitcr  crgo  vult  Bartolus  inftituto  heicde  vno  purc  alio  fub 
condicione  pendeVe  cx  cuentu  an  pro  parte  an  in  folidum  hercs  rctrofingi  dc 
bcat,is  qui  purc  inftitutus  futt,intcrim  tamcn  totam  hcrcditatem  habcrc  illum 
debcrc.At  infideicommiflo  ii  fitvniucrfalediftinguitBartoIus  anhcresadie- 
rit  fponte  an  coaftus,St  coa<5tus  tranfirc  a6iones  omncs  ipfo  iure  in  fidcicd- 
miflarium  cui  pars  hercditatis  pure  rcftitui  dcbuit,fcd  ita  tamen  vt  fi  poftca  al 
terius  partis  condicio  cxtibt  tranfcant  pro  ilia  partc  in  fidcicomiflariu  condi- 
cionalem  ex  tU.i.$.fed  &  quoties  Dutd.SQ.  Trebefl.  Si  vero  fponte  adcatur  hc- 
reditastunc  id^iuriscffe  infidcicomiflario  vniucrfali  quod  in  fingulari  &in 
vtroq;  idc  quodin.lcgatoln  lc^ato  aute  ita  ius  c(Tc  vt  fubdiftmgui  oporteatan 
agaturdepropricutcandcvfumi^tu.Si  dcproprictatc  tunc  ca  obtincrequ* 
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&periorecapitedifputauinius,id  cft  parte  duntaxat  ciqui  purc  legatarius  eft  in 
terirn  dcbcn  ex  d.I.pUnc  i^.fi  comuncltm t.futd  ergo  i \.$.\A.fi dtmu  o $y.de  le~ 
£aja,S\  vcro dc  vfurructu ,  totum  intcrim  ad  cum  pcrtincrccx d.  l.tdem  "]*•).  fi 
mthi  D.de  vfufr.  adcrefc.  Rationcm  diucrfitatis  intcr  hcrcditatcm  &  legarura 
hanc adducit  Bartulus  cjuia  i n  hcrcdirjrc  non  cft  alius  qui  intcrim  retincat,  & 
adcjucm  pcrtincat,idco  hcrcscui  rclictt  ni  cft  totum  intcrim  rctinct  tctum, 
Scd  m  lcgato  cft  quiintcritn  rctintat  vt  hercs.  Eius  autcm  dirTcrtntiar  quam 
ponit  intcr  proprictatcm  &  vfumfruCtum  adfcrt  ta  rationcm,  quod  rcs  Jcgata 
ciufquc  proprietascadera  modo  lit  quar  ci  it  tempcrc  cxiflcntis  vcl  dtfkicntis 
condicionis.&  ldco  cum ea litfpcs, quod  alius  admittctur  ,  iutcrim  partcm 
tacit.  Scd  vfusfructus,  qui  in  illo  incjuit,  medio  eft,  doncc  condicio  ncndct 
noneft  idcmcum  eo  q;ii  erit  poft  condicioncm  exiftentcm  vcl  dcrcctam 
qjia  vfusfructus,<juotidicconftituitur  &  finitur  /.1.  §.in/erdum  D.deifnfr.ad- 
crefc.ifi frnUm  mtht  6.  D.de  vfufrlegat.  Mcritocum  ad  illum  vfumfructum 
nonfpcrcturcjuoaaliusadn.ittatur,  intcriin  vfufructuariushjbct  totum.ldem 
que  cft  incjuit,li  vni  lit  lcgatusfundus  pure,  ahj  vfusfructus  fub  cojadicione  vcl 
cconucrfo,  quta  iHc  cui  lcgatus  tft  purctctu  habcbit,imeiini  cadcm  ratione 
cx/.i.y.fi dcccf/i  D.vtlegat.  nomtn.caueat.  JtaBartc!us,c\  quidcm  quantu ad  id 
quod  att  dc  vfuiru&u  non  maic  ncc  infubtiliter.  Na  prr.ci  Idubioalitis  vfusfru- 
ctus  cft  vniusdiei>aliusvfuiiru(5tusa!tcrius  tcmporis,&  vfusfructus  fcmel  lcga- 
tus  quotidic  lcgnri  intclligitur,  vt  clcganrcr  f.riptum  cft  in  d.§.  intrrdum  cjuia 
coniiltit  cx  vtcndo  trucnuo  l.vr.tc.D.cjuund.dtes  vfujfr./egat.ced.  alia  autcm  eft 
fruitio  hodierna,ai  a  crit  crailina,quauiscj  res  cuils  vfusfiuCtus  coftitutnseft 
cade  fcmpcr  n.aueat.Vnde  aliar  plerarque  dirTerctiarfluunt  inter  proprictate  & 
vfumfruc;tu,pra?ferrim  quodattinetad  iusadcrcfccdi  decjuo  agitur  ind.§.inter 
dnvt.  Qjamquam  quod  fubijcit  Bartolus  dcalio  illo  cafu  quo  vni  legatus  fit  fu 
dus  purc  ali;  ciufdem  fundi  vfustruCtus  fub  condicionc,  valcic  diifimile  cft.Ha 
bct  enim  hoccafu  lcgatarius  fundi  non  totimivfumfruftu  fed  totu  fundum  qui 
ci  legatus  fuit,tanquam  cuius  jppcllatione  plcna  proprietas  fignincetnr,  id  eft 
nch  ca  qti£  vt  nuftri  luqui  fo!e:,coniuncta  ht  tu  vftifructi:,qualis  nulla  cft,fcd  a 
cjua  vfustru.tus  nullus  hr  fcparatus,q*.i  pcrro  non  alitcr  ouam  pcr  feparatione 
conituui  poteft,vt  1  nobis aiio  lcco  probatum  tft  aducrius  vulgarcm  illam  no 
ftrorutraditionc,quacduplkcm  iacit  vfu  mfruct.  n.  caufalcmcV  formalcm.Scd 
cjuam  idem  Bartolus  hac  partc  diffcrentiam  ponit  intcr  hercditatem  flf  Irgatu 
eamihi  prcbari  non  poteft,vt  ncc  i!la  difiintUitudinisrario  quam  adfert. 
Non  probatur  diderentia , quoniam  vi<ieo  eandem  conftitui  rattonem  here- 
ditatis  &  Icgati  in  d.  i  hacfcriptura  26^.1.  He  condtc  &  demonflr.  ad  quem  lo- 
cum  licct  Bart.in  d.  .ficomitciim  dicat  fe  rcfponfurum  in  /p.i.nihil  tamen  re- 
fpondet.  Rurfim  vidcu  in^  A  2.  D.fiparsheredtt.pet.  apertc  fcriptum  elfc ,  Sf 
tx  pluribus ad  quos  cadtm  hcreditas  pcniner,quidam  adierint,  quidam  adhuc 
dcl>bcrent,cos  qui  iaua  jdicrint  fi  pctant  hcrcditattm  non  maiorcm  partcm 
pctere  debcre,cjuam  habituri  eflcnt  caucris  adcuntibus.  Nec  cis  prodcrit  fi  cx 
teri  noudum  ndicrint.  S>c  enim  accipicnda  eft  pai  ticul.i  non pronondum  in  ii 
lis  vcrbisy?  CJttert  non  adtennt  vtexco  appai  ct  quodftatim  fequitor  Tsfon** 
dennttbus  attum  cxterts poterunt  tunc partes  eorum  petere fi  modo  ad  eos  perttne- 
ftflU  Quid vero  intcrcft,ancohcrespartcmfuam  nondum  adierit  cjuia  de- 
Jibcrct  ,  de  illa  vcl   adeunda  vcl    rcpudianda.    An  quia  nondum 
douIc   cam    agn-jfccre  umctfi  maxime  vciieJ    ,  vt  contingit  in 
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co  qui fuit  tnftitutus  fub  condicione quae  no ndum  cxti tit?  Scd  mc  omniu  ma- 
ximemouctratioillafupcriorccapitcanobisdirputata  pcr  quara  fieri  dixi- 
mus  vt  co  quoque  cafu  quo  lcgati  partes  per  concurfum  fiunt,tamen  non  nifi 
partem  intcrim  haberc  dcbeat  is  qui  prior  ad  legatu  vcnit.  Ncmpe  quod  non 
poflic  legatum  acquirere  nili  quatcnus  ci  pcr  Icgcm  dclatum  fuerit,non  autem 
defcratur  pcr  lcgcm  nifi  pro  partc,  ne  alioqui  eripiatur  fpes  altcn  collegarario 
qui  ex  voluntate  teftatoris  admitti  quandoquc  potcft,vt  adnjitti  nunquam  pof 
fit.  Eademcnim  ratio  inhereditatc  quoquc  locum  habct  quia  cuiu  plures 
hcredes  infti tuuntu r,  vnus  purc  alius  fub  condicione ,  non  dcrcrt  1  cx  h ercdita- 
tcm  totam  ci  qui  purc.inftitutus  fuit  fed  pro  parte  duntaxat,  ne  alioquin  euc- 
niat  vt  exiftcnte  poftca  condicionc  non  pofllt  lcx  amplius  aliam  partcm  illam 
hcrcditatis  dcfcrrcciqui  fub  illa condicionc  inftitutus  fuerat,qurppc  quam 
altcn  iamdctuIi(fct,quandoquidcui  portio  fcmcl  pcr  legem  vni  dclataal- 
teripoftcadcfcrrinunquam  potcft  :  Adeo  vnica  delatione  tota  legis  potc- 
ftas  confumitur.  Non  crgo  ticri  potcft  vt  qui  pro  parte  fuit  pure  inftkutus, 
interimtotamhcrcditatcmhabeat.  Nifi  fortc  volumus  acquifitionem  hcrc- 
ditatis,  priorcm  ertc  delationc ,  quod  fanc  fictiti  pnepofterum  ,  ita  &  abfur- 
dum  efiet  /.  deUu  151.  De  vert.  figmfie.1.  I.  Q.decretalis  D.  Aefnccef.  edtft. 
Contra  verb ,  non  eft  bona  ratio  illa  quam  adfert  Bart.commcntitiz  huius  dif- 
ferentia:  inter  hcreditatem  &  legatum.  Nam  quod  ait  in  hercditate  non  cfli 
alium quitnccrim rctincat partcm  cohcredis  fub  condicionc  inftituti,quo- 
modo  in  lcgato  eft  hcrcs  qui  poflit  rctincre  legatum  cuius  condicio  non- 
dum  cxtitit  >  vcrum  quidem  cft  fcd  ad  rcm  noftram  nullomodo  pertincns. 
Vt  enim  pars  illa  coheredisfub  condicionfe  inftituti  poflit  ad  cohcredem 
purcinftitutum  pertincrc,  adeoqucpcnes  eum  remancrc  vcl  vno  temnoris 
momcnto,  non  illud  fufficit  vt  ncmo  alius  fitad qucm  ea  pertincat,fedillud 
quoquc  rcquiritur  vt  huic  cohcrcdi  pure  inftituto  cx  partc ,  fuerit  ctiam  de 
lata,quod  umcn  clfc  ncmo  dixcrit,  quandiu  in  co  eft  portio  illa  vt  ei  ipfidc- 
ferri  polfit  cui  tcftamcnto  rclicla  ruit ,  Dcfcrri  autcm  poteft  quandiu  con- 
dicio  non  dcfccit,  quamuis  nccdum  extiterit.  Ncc  quicquam  abfurdi  c(t 

3uod  intcrim  ncutri  cx  hcrcdibus  defcratur,Ncquc  ci  cui  fuit  relicb  fub  con- 
icione,quia  condicio  nondum  cxtiterit ,  ncque  ci  qui  cx  alia  partc  purcfcri- 
ptus  eft  quoniam  alij  adhuc  defcfri  poflit.  Intcrim  namquc  portio  illa  non 
tani  cft  vacans  quam  iacens ,  &  fitis  eft  qnod  iaccat  nc  hercdi  purc  fcripto 
deferatur,  quiaratioilla  neccifitatis  quaeinter  cohcrcdcs  ctiain  inuitos,  &  in- 
uitotcftatorciusadcrcfccndi  inducit  non  incipit  habere  locum  cxco  tcm- 
pore  quo  hcreditatisparsiacereincipitfcdexeotantum  die  quo  incipitva- 
care,ideftnullam  habcre  pcrfoiumcui  cx  voluntatcteibtoris  acquiri  pof- 
fit.  Vacarcquidem  poteft  ca  portio  qua?  nunquam  iacuerit  fed  cam  por- 
I  tionemqua:&  iacucritcV  vacaucrit,  iacuifTe  prius  quam  vacallc  nccclfc  cft. 
Dc  iureautcmadcrelccndi  qux-rcrcantcquam  vacct  portio  &  cuni  adhuc  ia- 
cct,prarmaturum  vtique  cft  &  abfurdum.£t  vero  quam  futilis  fit  hacc  ratio  Bar- 
toli  cx  co  ctiam  apparct,quod  idc  Bartolus  fatcri  cogitur  huc  cohercdem  purc 
inftitutum  oucm  iflc  vult  habcre  intcrim  totam  hercditatem  non  elfc  tamefl 
intcrim  vcrc  hcrcdcm  in  folidum  fcd  tantum  cx  poft  fa&o  apparcrc 
antalis  fucrit  nccnc,cum  altcrius  partis  condicio  vcl  cxtitit  vel  dcfecit. 
Nara  fi  adcrefccndi   iurctotam  hereditatcm  intcrim  habcrc  deberct  ob 

id  foliim  quod  alius  ncmo  fit  ad  qucm  ca  portio  pcrtincrc  aut  apud 

quem 


\ 
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retmncrc  pofli  t,fcqucrctu  r  efle  illum  intcrim  vcrc  herede  in  fol  idu  qvo 
aiaportio  qu*  non  habct  pcrfonam  ad  qua  currat  currit  ad  portione  alia ,  ci- 
que  adcrcfcit  tanquam  zWuMxol.fiT^hofrucltu^A.D.de  vfufr.eiufqvc  naturl 
induit  ita  vt  incipiat  pcncs  cum  cifc  penesque  crat  prior  portio,codcm  pror- 
fus  iurc :  Ex  quo  autcm  inftanti  portioncs  iun6ae  cfle  ccepiflcnt ,  ficri  poftca 
non  poflet  vtfepararenturnec  h*  condiciocxifteret,  quia  eiufmotfi  fcparatio 
aumquam  flt  lcgis  poteftate  fcd  faclo  aliquo  opus  cit  l.fedfiplures  io.fi/soim- 
fubert  l.fifiltus  iz.D.devuie.rfr puptll.  fuhfitt.  Vtergo  portio  quae  vni  cx  hc- 
redibus  fub  condicione  inftitutodata  fuit  eidem  deferri  poilit  exiftentc  quan- 
docunque  cohdicionc,fatertdum  cft  itaiuseife  dcbcre  vt  &dc!atio&  confe- 
quenter  acquifltio  fiuc  temporaria  fiue  perpctua  illius  poxtionis  in  fufpenfo 
tetineatuT,qaandiu  condicio  ipfapendct.  Ac  quemadmodum  inkgato  con- 
cedit  Bartolus  eam  partem  quar  vni  cx  collcgatariis  fub  condicione  data 
fcitnonpoflc  intcrim  ad  collegatarium  pertincrc,  quia  nil  necefleeft  hoc 
<bcere,cum  alia  flt  perfonaad  quam  ea  pcrtinerc  poflit  quamuis  nondum  per 
tineat,fcilicet  heredisjta  &  in  ca  hereditatis  partc  de  qua  traftamus  coccden- 
dumciTedicovtpendcntccodicioncnonndflSt  interimad  cohercdem  pure 
inftitutum  pertincre,quiaucqucncccflecft  vtpcrtincat  cum  alia  fitperfona 
ad  quam  poflit  aliquando  pcrtincre  quauis  nodum  pertineat  fcilicctad  hcrcde 
fub  condicione  inftitutum,fi  quando  condicioexiftet.In  hoc  folo  dirTcrcntia  9» 
liqua  inter  has  hereditatis  &  legati  partcs  adfcrri  potcit,quod  Iegati  partecon 
dicionaleinterim  &  pendentecondicionehcrespoflidere  poteft,  vtproinde 
ailneceflcfitpoflidcri  cam  ab  altcrius  partis  collcgatario :  At  partera  hc- 
rcditatis  datam  ei  qui  fub  condicionc  fcriptus  fuit  ,  ncmo  eft  q(ii  poflidcrc 
qucat  prxtcr  coheredcm  purc  inftitutum:  £t  ita  ni  fallor,  fenflt  Bartolus,  tan- 
to  magis  in  eoculpandus,quod de  hcrcditarc  tam  improprie  loquitur,  vt  cara 
accipi.it  pro  hcreditariarum  rcrum  poflcflionc.  Scd  tainen  neque  hac  ra- 
tionc  potcris  aflequi  vt  admittam  diftvrre  hac  in  re  legntum  ui  heredisa- 
tc,quia  pars  illa  iacens  hercJitatis  Jicet  a  nemine  poflidcarur,  poteft  ta- 
mcn  commodc,  immo  debct  poflideri  abalio  quam  acohcredc  pure  inftitu- 
tx>  ex  aJra  portione:  Nimirum  a  curatorc  qui  hoc  cafu  dandus  eft  non  heredi- 
tati,  vt  vulgo  pragmatici  noftri  fcntiuRt,(ed  bonis  hcreditarijs,quemadmo- 
dum  fitrct  fl  vnu&tantum  cflct  hcrcs  inftitutus  li;b  condicionc, &  crcditorcs 
vrgcrent  folutionem  cius,  quodfibi  dcbcretur  Ai.  D.  decuran  .bon.dand. 
Curnon  cnim  fcrnctur  in  parte  hcrcditatis  quod  in  tota  hcrcditatc  feruan- 
dum  elTet?/.  quadc  totay6.D.  dereivmdicl.fi  duo^\.D.  de  admirn  cjr  peric. 
ttttor.  Cum  igitur  pars  ifca  hereditatis  nondum  cuiquam  dclata?  poflit  rcgi: 
&  adininiftrari  commode  per  curatorcm  bonis  dandum  quid  ncccfle  eft 
ilue  proprietatis  fiue  pofleflionis  caufam  intuearc  ,  vr  interim  cam  dicas. 
adcrefcere  debcrc  cohcrcdi  cx  alia  parte  inftituto  ?  His  autem  areu- 
mcntisfnoftris  ficut  Bartoli fubdiftinctio  ,  ita  Hugolini  &'  Accurfij dilun- 
<5tio  quam  &  Bartolus  probat  ,  manifefle  conuincitur.  Erenim  quam- 
ui9  tcftator  ita  fcripferit,  Tuium  heredetn  injhtuo  ,  ejr  (i  nauts  ex  ui- 
jpavenerit  tunc  ettam  Seium  cum  eo  irtfiituo ,  qupd exc  ir  p !  u  m  cftab  Ac- 
curfio  allatum  ,  tamcn  ccrtum  cftnon  nifi  partcm  hcrcdJTatis  Titiodcr 
ferri  pcr  legcm  ,  acfi  fcriptum  ita  cflct  Ttttus  ex  fetmffe  heres  efto  ,  &r 
jS-nauis  txAfia  venerit*  Settu  ex  ahoferntffe  heres  efto,  Siquidcm  ni- 
tuL  rcfcn.   an,  tcftaxor.  in    fcribcndis   hcredibus,  vnum  duntaxatc 
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afccm  fcccrit,&iotercosdiuifcritvtinpoftcriorc  cxcmplo,an  ver6  tranflem 
ad  fecundum  aflcm  primumquc  Titio  dcdcrit  totum  purc,  &  Scio  fecundum 
fub  condicionc,vt  in  priore.Nam  duo  illi  alTcs  a  tcftatore  fa&i  ftatim  &  iam 
indeab  initio  iola  iuris  poteftatc  ad  vnius  aflis  intelle&um  rcuocantur,idc6qj 
pcrinde  vtroque  cafu  fibi  lcx  tcmpcrat,nc  ci,qui  purc  fcriptus  fuit  totam  hcre- 
ditatcminterim  defcrat,vt  partcm  illam  qu*  altcwfub  conditionc  data  fiiit 
deferre  ipfi  poffitexiftentcdcmuin  conditioncScd  &  inco  Iabitur  Accurfius 
quodin  vtroquc  cxcmplo  ponitita  conccptas  inftitutiones  heredum,r#/#wi 
heredem tnfluuo  Seinm  cum  eo  inftttuo.Cpn&at cnim  non  fuifle  olim  bonam  Sc 
recepumhuiufmodiformulaminftituendi  hcrcdis,vt  ncc  fi  teftator  dixiflet, 
Ttttum  Wmjto»quemadmodu  Vlpianus  inTitulis  fcribit  ut.zi.auemud~ 
mo.her.inJht.deb.Non  quod  Iegis  fit  non  tcftatoris  hcrcdcm  inftituere  vt  ad  cu 
locu  notat  Cuiacius(na  Icgis  quidc  cft  herede  faccrc  fcd  folius  tcftatoris  cum 
lnftitucrc )  at  quia  non  a!ia  hercdis  inftitutio  teftatori  permifsa  erat  pcr  Icgc 
duodccim  tabularum,quam  qua:  ficret  pcr  modum  lcgis,hoc  cft  vcrbis  impc- 
rattuis  qualia  folct  &  debet  eiTe  lesu  omniu  verba  &  cuiufmodi  tamc  non  funt 
llla  heredem  tnjhtuo  &ut  fitcio  qua?  funt  indicatiui  modi  non  imperatiui,  quam- 
uisnecidcircofintprccaria.Nonenimfufiicicbatvt  precaria  non  cflcnt^niG 
illud  quooue  accedcret  vteitent  impcratiua.Nec  fimilc  cft  quod  valcbat  Icga- 
tumita  reliaumr#/M^  lcgatii  al)C0, 

dcm  Vlpiano  dcfiniatur  in  tt.de  /Vg4.quod  lcgis  modo  impcratiuc  relinquitur. 
Nam  vcrbum  illud  hgo  Hcet  indicatiui  modi  fit  non  imperatiui,  habet  tamen 
vim  impcrandi  hoc  ipfo  quod  Icgarc  nihil  almd  cft  quam  Iegis  tnodo  ac  pro- 
inde  impcratiud  difponcre.Quanquam  non  igncro  has  vetborum  dirTercntias 
fublatas  futflc  a  Conftantino  in  icjuomam  indignum  15.  Cdeteftumen^c  valcrc 
hodic  mftitutionem  hcredis  etiim  uuar  conccpta  fit  ijs  vcrbis  qua?  Accurfius 
viurpat.Quod  vcro  Bartolus  in  fuar  fcntenti?  confirmationcm  adduci t  de  poft- 
humis  tanquam  fiinilc,magis  difllmilc  cft.Nam  cum  hcrcditas  aliqua  pcrtinct 
ad  cum  qui  lam  natus  fit  &  ad  pofthumos  nafcituros,quorum  numerus  adhuc 
fit  incertws,vcrum  cft  cum  qui  iam  natus  cft  intcrim  hcrcdcm  cfle  pro  quarta 
oartc  infpetfo  fciltcet  eo  quod  cuenire  facUe  potcft  vt  trcs  naftatur,quomodo 
knptum  eit  m  d.Unttcjui.  Adeo  vt  fi  pauciorcsquam  trcs  pofthumos  nafci  co 
tineat  refiduumeiprorataadcrefcat.Et  c  contrario  fi  plures  quam  tres,dc- 
crcfcatctiaproratadccaportionccxquahcresfaaus  eft,quomodo  loquitur 
\lpianu$in l.+.eodsttfepars heredit.petat.qu\bus  poftcrioribus  verbis  apertc 
fignihcatfaaumeflehuncrcvcra  heredcm  pro  quarta  partc.Ex  quo  fi I  eflet 
ttccommodatum  cxemplum  vt  vultBartoIus  illaipfa  Bartoli  fententia  mani- 
rcitiijimercrellerctur.  Vultcnim  curqui  purefuitinftitutusmon  efic  intcrim 
vcre  hercdem  quaudiu  pendct  conditio  adfcripta  cohcrcdi,fcd  tantum  haberc 
totamhcreditatem  perindc  acfi  in  totum  hcrescflct.Atisqui  hercs  cft  cum 
pofthumo  nondum  nato,is  intcrim  rc  vera  hercseftpro  quarta  parte.Ergo 
vcl  falfa  eit  Bartoh  traditio  vcl  minus  bona  comparatio  huius  cafus  cum  ilfo, 
ouorucr.tqms  expartcinftitutuspurc  cum  alio  fcripto  cxaliapartc  fub  con- 
ditionc.Acfancitacft.Habctfpecialcmrationcmis  cafus  quohcrcditas  pro 
pa^fpcdctadventrc-npIcmimquiacumncfciripoiTit  quot  nafcituri  fint 
poimumi  ncc  illud  fciri  potcft  pro  qua  parte  fpcclatura  fit  hcrcditas  ad  vcntris 
<ohercdem,quemtamcu  ccrtum  eft  partcm  aliquam  hcrcditatis  habiturum 
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fiue  plurcs  fiuc  pauciorcs  pofthumi  nafcentur,ide6c]uc  necprohibendu>flc  ne 
sdire  polfit  vc  n  forte  moriatur  ance  nacos  pofthumos  habeat  quod  tranlinit- 
tat  ad  hcrcdcuM^  cjucm  nihil  poflct  crafmtttcrc  (i  non  adita  hcreditacc  more 
recur.Itaque  ne  abfurdum  illud  euenirec  quod  non  parum  haberer  iniquitacis, 
placuic  prudencibus  permicccndu  eifc  huic  cohcrcdi  vc  incerto  co  q^od  poft- 
humi  nafcituri  fint,poflit  nihilominus  adire  hcrediuccm  pro  quarta  partc  & 
adeundo  herct  ficri  pro  ca  ponionc.  Quo  inducto  illud  etiam  tnduci  neccife 
foit  vc  fi  pluresquamtres  pofthumos  nafci  cotingcrct,de  ipfius  partc  tlla  quar 
ta  cx  qui  hcrcs  huflct  cancum  decrefccrct  pro  rata  quantum  ncccflc  cfTct  ad 
virilctn  quarci  pofthumi  porcionem  confticucndam  :  ficut  econtrario  fi  pau- 
ciorcs  quam  tres  nati  cflcnt,  fucurum  crac  vc  ei  pro  raca  rciiduum  hcreditatis 
adcrcfceret.lntcr  quos  tamcn  cafus  atflfeicnua  ula  cit,  quod  in  hoc  poftcriort 
cum  refiduum  adcrcicicnon  violantui  rtgule.  iuris,quia  portioncm  vacantem 
ncccfte  cftadcrcfccrc  proraca  tjs  qui  rcliquas  portiones  nabenc ,  ncquc  in  eo 
aut  alius quiiquam  autipfa  etiam  iuris  rauo  oftcnditur.  At  in  priore»cum 
pluribusquam  tribus  natis  pofthumts  oportec  pro  rata  dccrcfccrc  cx  quarta 
illa  partc  cx  qua  cohcres  vcntris>hcres  fuit ,  violatur  quodammodo  ca  iuris  re- 
guU  quar  facit  vt  qui  fcmci  hcrcs  fuit  nunquam  hcrcs  clfc  defmac.Etfi  enim  re 
manct  hic hercs,  pro  minorc  licct  portionc,  tamcn  illud  fcmpcr  vcrum  eft  dc 
finerc  ipfum  ciVc  heredcm  cx  ca  partc  cx  quaaliquando  fbfotam  autcm  diffici 
Je  vidctur  vt  dcfinat  quis  hercs  cfie  pro  par  e  quam  vt  in  totum.  Neque  ccrtc 
habeo  quod  rcfpondcrc  poflim,Nifi  liceac  mihi  dicere  in  ijs  qu«e  concra  racio- 
nem  iuriscx  hominum  vtilicace  a  prudencibus  conftictica  funt  ,non  poflc  nos 
fequi  regutam  iuris l.inhis  15-D.dc  lcgib.  Nam  & fimiliccr recepcum  video vt 
fi  torte  iic  facjta  fic  infticucio  qHotcwnjHe  mihinati  crunt  &  Lhcihs  Ttttns provi- 
rtlsbns porttombHs  heredes  rnthi/Unto  poflit  Titius  intcrim  hcrcditatcm  adi- 
rcquamuii  nefciatpartem  exqua  futt  inftitucus  cum  virilis  porcio  non  nifi 
cx  numcro  capicum  fuccedencium  confticui  poflic :  Ec  camcn  racio  iuxis  fa- 
cit  vt  hercs  inftitucus  ex  parccfi  eam  parrcm  ncfciac  adirc  ncqueac,  quod 


mfcqi 

*er  irreptitia  ciTe  vcrba  illaquar  fcquuntur ,  <jm  ne/ctt porttonem.  Non  cnim  ijs 
vcrbis  loquitur  l'aulus  de  illo  gcneralitcr  qui  ncfciat  portioncm  ex  uua 
fcriptustuit  quem  jaulloante  ccrto  ac  pra?ci(e  Jixerat  adire  non  poiTe,  tcd* 
de  Ticio  qui  cx  virili  porcione  cum  pofthumis  nafcicuris  fuerac  inftitu- 
tus :  In  cuius  pcrfona  occurrebat  illa  dubicandi  ratio  nc  vidcrctur  adire  pof- 
fcquod  porcionem  ex  qua  fcriptus  eiTectgnorarec ,  ncquc  poiTct  locus  cflc  re- 
niedioaprudcntibusintroduJto  vt  adirctpro  quarca  parcc  cumtcftator  cx- 
prefliiTct  partemcx  qua  hcredem  illutn  cflc  volticrat/cilicet  virile" ,  qua?  porrd 
ouota  &quanta  cifet  nefciri  potccac  ance  qua  pofthumi  nafccrentur.ruit  cniiu 
tacili  j«  prudcrbus  intcrprctari  pro  qui  parcccohcrcs  vftris  admitti  debcret, 
cum  ca  pars  rullaexprelia  erac  a  ccftatorc  quamcum  cxpreila  fuic,quia  volutas 
tcftaCoris  5nimodo  fcrtiadaeft.Vtrofpcamccafualiqiudcoititiicdu  ftuYcotra 
rcgulas  ir«ris,fcd  aliud  vno  aliud  alio  cafu.  Cu  pars  cxprciTa  no  cft  no  violatur 
*a  re£:ila  qua;  vuit  hcrcdccx  parte  inftitutu  dcbcre  ccrtu  cfTc  dc  fua  partc  vt 
j>offir  adu  tsquia  racit  cu  ccrtu  lnterprctatio  prudctu  qu£  intcrim  quartnpart^ 
£  l  aflignat  fcd  fiplurcs  miatrcspofthuminafii^ur  violatur  eaiurisregula  ytdi 
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ximus  que_  vult,Ex  qua  partc  quis  hcrcs  fcmel  fucrit,cxca  (cper  hcrcdcrcmanc 
rc  quoniam  qui  crat  antc  pofthumorum  natiuitatc  hcrcs  cx  quarta,natis  quin- 
qucpofthumisfithcrcscxquinta.Scdhoc  tolcrabilius  vifumcft  quamvt  ci 
^ermittcrctur  adircportioncm  quam  ignorarct,quia  &  in  aJijs  nonnullisca- 
iibus  cadcm  iuris  rcgula  vitiatur,vt  cum  hcres  poft  aditam  hcreditatcm  fit  fcr- 
uusvtin  l.cx  faclo  ^.^.vU.^D.dc  vulgar.ft)  puprflfubft.  aut  cum  tcftamcntum 
refcinditur  pcr  qucrclam  inorricioii  l.nam  etfii^.f.vlt.  l.circa  14SD.dc  inoff.  teft. 
Cum  vero  pars  aliqua  exprcila  cft  a  teftatore,fi  quidc  ccrta,  vt  puta  Tittushe- 
rcs  efto  cx  femtffe^Pofthumt  cjuottjuot nafcctur  exrelttjuo  non  habct  rcs  dubitatio- 
ne  quin  poflitTitius  quatulibet  cxtraneus  hcrcs  ciTccx  fcmiiTc  fi  plenus  vctcr 
fuit  adcoq;  cx  toto  a(Te  fi  vctcr  fuit  vacuus,  quauis  vacuu  dTeTitius  ignorauc- 
rit,  n6miini5quafifoluscxfcmilfefui(fct  inftitutus  nullo  adiedo  cohercdc, 
qui  fcnfus  cft  Pauli  in  d.l  tllud  in  iis  vcrbis,/<aV;«  cft  in  cxtranco  fiex  certaptru- 
enc  inftitutut  ftt  cx  rclujua pofthumtSi  autcm  cxprcifa  quidcm  pars  cft  fcd  inccr- 
ta,quod  cotmgit  inftitutis  pofthumis cu  Titio  in  viriles,tunc  quia  non  potcft 
prudcntu  intcrprctatio  faccrc  vt  pars  vlla  ccrta  conftituatur  quam  adircTui- 
us  poflit  nc  tcftatoris  voluntas  orrendatur,  quam  fimodb  non  iit  conua  lcgcs 
antc  omnia  fcruari  vnlt  ipfi  quoquc  ratio  iuris,  nihii  aliud  cft  quod  poiVmt  pru 
dcmcs  faccrcnili  vt  cx  vtilitatc&  arquitatc  patiantur  cum  adiic  prius  etiam 
cjuamfciat  partefua,3t  inhxvitiarircgula  iuris,  Pra»fcrtim  cum  nccnouufit 
vt  is  quoq;  heres  qui  partc  cxqua  fcriprus  fuit  ignorat,  intcrim  tainen  poifit 
parte  fua  acquircrc  nimiru  pro  heredc  gcredo  vt  Vlp.cx  luliano  &  Caflio  fcri 
bit  ml.fi  <juU  extraneus  z\.§.vlttt.de  accj.her.Yii\t.n.h$Q<l\ftQZQnm  vt&ali* 
olim  plcrarque  inter  aJitionc  &  gcftioncra  pro  hercde,  quod  qui  partcm  fua 
ncfcicbat  illam  fibi  acqiurcre  pcr  aditioncm  non poterat  vt  conftat  cxd.lafkd 
eff  cx  l.exfemiffe  jyD.de  ac juir.hered  potcrat  tamen  acquircrc  pcr  geftioncn 
pro  hercde  dJ.fi  <juis  f.v/t.  Et  ratio  dirfjrcntix  cr.it ,  quia  hcrvditatis  admo 
a&us  follcnnis  cft,  &  lcgrmus  l-allus  leguimi  7~  dc  regtl.iur  habrbatqt: 
lim  vcrbaillafollcnnia.  H ac  hcreditatem  adeo  ccrnozitey(i  hcrcs  aliquiscxtoto 
aiTecV  folus  fcriptuscrat:  fi  vcro  ox  pai  tc,ipfjm  quoquc  partcm  dcmonftrari 
necciTc  crat  quam  porro  dcmonftrarc  non  potcrat  is  qui  cam  ignorabat.Gc- 
ftioautcm  prohc.cdcnulh.n  vcrboruin  (ollcnnitatcm  cxigcbat,fcd  nudam 
voluntatc  hcrcdistquod  hercselfc  vcllct  vcl  in  folidum  vclcx  partc  p.vlt.hjh. 
de  hered.^ualtt.cjr  a^yV.Nihil  autcm  vctat  illum  ctiam  qui  neiciat  quotapats 
libi  dclara  lit,vcllc  tamen  pro  hcrcdc  fcgcrcrc,cV  hercdcm  ticriproca  partc 
quantjcunqucautquantul  icunque  illaftt:  quod  proinde  lurricit  vt  pro  ca  par- 
tc  qua:  rc  vcra  delata  cft  hercs  fiat.Et  ita  lcecs  illa?  quac  alioquin  pugnare  vidc- 
tur  conciliandac  funr,non  quomodo  fruitra  licct  varic  tentatum  cftab  Ac- 
curlio  &  alns  interprctibus  qui  hancaditiouis&  gcftionis  dirrcrcntiam  exanti 
quar  iurifprudcntice  monumcntis  crucndam  non  pccepcrut  ficut  ncc  ille  quif 
quis  fuicqui  vciba  illa  q;ii' nos  tollimus  addidit  ad  Paulum  in  d.itlludtrtjvt. 
dcceptus  omnino  vt  crcdibilc  cft  cx  illo  Vlpiani  loco  qui  dc  gcftione  pro  hc 
redc  loquiturih  d.l.fi<juis  f.vlt.dc  <icjutr.hcredtScd  &  quod  attinctad  caqux 
diximus  dc  qnarta  partc  intcrim  danda  ci  qui  heres  cft  cum  pofthuiuo  n. 
turo  dignum  obfcruationccft  non  habcrc  ld  locumnifi  in  caiii  intcftati.Fado 
fiquidcmtcftamcntofiucpofthumum  iiuc  pofthumos  teftator  inftitucrit>& 
fiuc  hocmodo  conccpta  fit  inftitutio  Tttiits  &  trofthttmus  aut  pofthurm  heredu 
fnntc,\\  uc  ita  Tmus  hercs  efio^Pofthtmus  hcrcs  ^a.Titius  iinerim  cx  femiifc  hc- 
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fes eft  pctfeidc  acfi  cx  ccrta  illa  partc  eflet  inftitotus ,  quia  quotqootnafcantur 
pofthumi  ccrtum  cft  non  nifi  ad  vnani  portioncm  coniunctim  vocatos  cos  vi 
deri,cuoi  fub  vno  pofthumi  aut  pofthumorum  nomine  eoque  colle&iuo  fue- 
rhlt  vocati  i.fi^uiejttio.^.tf  proprtetat  ?.D.dc  vfkfru .adcrefcd.z-U.QJc  tmpub. 
& akj/  fubjht.  Nulloaurem  nato  pofthumohcrcscxtJto  alfcfuifle  wKclhgi- 
tur  ctiamfi  prius  dcceflcrit  ,  quim  aut  vcntrem  vacuum  aut  nulluro  pofthumti 
na/citurum  e(Te  fciretur  d.UHud  yf.i.  D.fiparsher.petat.  Necdius  cafuscft  in 
>terinftitutionem  pofthumorum  impcdiaturTitius  hcrcscfle  exfc- 
im  qui  fcquitur  apud  Paulum  in  ddalludy<\\io  Titius  &  quotquor  naf- 
ofthumi  omncs  pro  virilibus portiombus  fuerint  mltituti.tt  ratio  di 
s  mtcr  caufam  tcftati  &  inteftati  hac  j>arte  illa  eft,quod  cendito  teft»- 
fton aliaspartcs  facit Icx quam  qu*s fecerit teftator,cuius  ipfa fubfcqui 
atf  volumatcm,Tcftator  autem  qui  Titium  8c  poftbumos  inftituitfiue  vnica, 
(iuc  dtiplici  orationc  vtramqccinftitutionem  conduferit  femilles  feciue  intel 
iigitttr»vcl  in  primo  affe  fi  Titium  &  pofthuuios  m  eodem  afie  coniunxcrit,vel 
rcuocatis  duobus  aflibus ad affcm  vnum  , &  confequcnter  finguiis  alfibusad 
ftfies,fi  teftatar  tranfierit  addupondium  quomodo  trafit  quifquis  ita  fcribit 
)ifes  e/foyP«fthumm  here*  ^,Titius cnrm  folus  cx  toto primo  afle  fcri- 
?ditur,Pofthumus  vcrd  ex  lecundo.  Atcum  teftamentum  nullum  fadu 
nunquam  tranfitad  dupondium  quia  nec  nifivmtnr  totitis  hereditatis 
agnokitcumq;  aflem  diuimtintot  partesquot  ipfa  cadcm  vcl  iam  dc- 
vcl  aliquando  dcfcrrc  potcft,Cfimq;  non  aliis  dcferat.quam  qui  vcl  in  eo- 
dem  gradu  fm t, vcl  faltem  eam  perforum  quar  m  eodem  gradu  fit  rcprarfentet 
(quibus  fcilicet  caiibus  locus  e(t  reprajfenntrortihnde  fit  vt  partes  fcper  faciat 
aequales,ncc  vnquam  plunbus  coniunelfrm  dcfcrat  vnam  portionem  nili  quan 
dp  fucceditur  in  ftirpes ,  pluribus  vnain  candemque  perfonam  rcprarftrntanti- 
businec  proprio  fed  alieno  ac  reprarfentato  iure  mcccdcntibus  vt  in  $.  cum ft- 
bus  frtfltt.de  hercdtt.cju*ab  inte ft.de fer.NQ<\\xc  huic  noftrac  fentcntia?  contrariu 
cft  quod  fcribit  Vlp.in  d.Uum  <jmdamy*.§.fuHm  heredem  Dde  actjtttr.  hered. 
fuum  hcredcm  fi  heres  cft  cum  polrhumo^ui  in  vtcro  vnus  tatum  fit,  cx  par- 
tc  dimidia  hcrcdcm  eflenon  cxquarta  fiueqjftftitutum  pofthumu  proponasfi- 
uc  intcftatum  patrem  deccflalfc.  Noncnim  idiu  dcbct  accipi  quafi  in  agnato 
qui  non  fit  fuus  herescotra  rcfpondendum  fir  iutfcrim  cfle  illum  hcredem  pro 
quarta  tantum  parte  fiue  tcftatus  dcccficnt  pater£u^r4ias  fiuc  intcftatus.Sed  ita 
potius,vt  cum  inagnatoqui  cii  pofthumisad  hcreditatc  vocarctur  ca  diftin- 
Otio  neccflaria  forct,quia  inftitutusqu*dc  fcmiflcfn  habituruseflet,ab  intcfta- 
to  vcroquarta  duntaxat  partc  n  ,  in  fuo  tamcn  hcrccfccjui  ctiaignorans  hcres 
cft  hmufmodi  drftinctio  no  adhibcatur  fed  d.ccndu  fit  hlitTc  illu  hcrcdcm  cx  fc 
nnife  li  vnus  tantum  pofthumus  in  vtcro  fuit,cx  trictc  vcro  fi  duo,cx  quadran 
tc  <i  trcs,&  fic  dcinccps,quia  cum  iit  hcrcs  fola  legis  potcftatc ,  Icx  autcm  fciat 
ca  omnia  qux  fcit  natura,furlicit  pcr  rcrum  natura  ccrtum  cfic  v  num  duntaxat 
vcl  duos  pfurcfve  Hiilfc pofthumos  to  vtcro  vt  cx portionc  fibi  competcntc  he 
res  fuilfcintcliiigatur  fratcrqui  fuit  fuus  hercs  ,qucmadmodu  fi  vcntrcrc  vcra 
vacuo  mulicr  hiiifctnon  eo  minus  ei  totosWle  filius  ia  natus  idcmq;  fuus  in- 
telligcrctur  heres  fuiflc  quod  vcntrc  vacuu  efle  ignoraflct  d.ffttum  heredc.Ni 
fi  quod  ciim  vacuus  vefiter  fuit,n6  diftinguimus  an  deccflcrit  fuus  hcres  cei  to 
iam  vcl  adhuc  incerto  co  an  vacuus  clfct  vcnter  an  plcnus  ncc  fi  prartcritus  fue 
ritpofthumus,  quac  umen  diftinftio  nccelfaria  eft  cum  plenus  vcntcr  &  prar- 
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tcritus  fuit  vt  explicammus  /u.  ConieO.eMOXxLvemreA^ed^  9)lfflm 
heres  »6.  De  hber.  & pojlhum.ln  filio  tamcn  fuo  hcrcdc  »llud  etiam  obfcruandu 
eft  licct  ipfo  iurc  fit  hcres  patris  cx  fcmiiVc  cumvnus  tantum  pofthunius  m  v- 
,ero  fuit  iftaiii  debltorcs  hcrcditanos  vclit  conucn.re  non  pro  dimid.a  idfa- 
ccrc  ilhl  dcbcrefcd  pro  ouarta  tantum  partc  vt  fcnptum  eft  in  dlfedetji 
vlt  D  de  indic.  vbi  cfcc.tur  hac  inxe  non  rerum  naturam  intucndam  »n  qua  d- 
fent  ccrta  omnh/cd  noftram  potius  infdcotiaro ,  fccundu  cmamcum  nefcia- 
niusquot  fintnafcituriAfacileficri  poffi»  vttrcsnafcantur.dcbcmus  hlium 
hunc  hercdcm  habcrc  pro  quarta  potius  quam  pro  dinnd.a  port.onc.  Et  hu- 
kis  quoouc  intcr  fucceluonis  &  iudici,  caufem  diffimihtudin.s  fi  quis  rat.onc 
q  Jrat  Hla  mco  iudicio  ad.fcrn  potcft ,  c,uod  in  iudic.o  ei  qu.  ag.t  rescijcuin 
rlominc  qui  ncfcirc  potcft  an  in  vtero  vnu*  tantum  fic  ponhumu*  an  plur  $, 
l^fucccmonc vero  rcs  agitur  intcr  hominem  &  legem  cp.s  fola&  fucccmo- 
ncm  dcfert  &  acquirit  fuo  hercdi  &  ccrta  cft  non  mmus  quam  natura  an vcn- 
ter  vacuus  fit  an  plenus ,  &  cum  plcnus  cft  an  vnus  duntaxat  i.t  ponbniusau 
duo  plurcfvc.Mirum  igitur  non cft  plus  iur.s  habcrc  fuum  hcredcm ad  fucc  - 
dcncfum  ante  pofthumorum  nat.uitatcm  quam  ad  agendum,hcec  f.  rationcm 
iuris  infpicias  ncgari  non  pomt  quin  pro  qua  partchcres  eft ,  pro  eadcm  ha- 
bSFo^inl^itarioi  dcb.torcs.Nimirumfuccciriototamr.sc^ 
autc.n  licct  iuris  quoque  f.t,tamcn  plurimum  fadi  adnuxti  habet ,  quia  &  i m- 
octranda &  exercenda  cft  quod  vtumquc  in  fadonon  in  jure  vcrlatur.Uc 
rclictua  partc  diftinaionis  Bartoli  quar  pertinct  ad  hdeicom- 
miffariosdiccndumcritDccadefcqucnti. 
Iam  enim  fuimus  hic 
iongiorcs* 
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ERROR  I. 

T>e  iure  adcrefcendi  inter  fdeicommiJptrUs 
pMrticuldrt*» 


iDEicoMMissARiosparticnJarwhicappello  non  eum  inrer- 
prctibus  noftris  cos  quos  Iurcconfulti  vocant  (ingularcs ,  fed  qui- 
bus  vt  vcrbum  ipfum  pra?fefert,pars  hereditatis  ex  fidcicommif- 
fo  reftitucnda  cft.  Nam  quibus  rundus  reliclus  cft ,  fiue  totus  liue 
pro  partc,ij  fingularcs  non  particularcs  fideicommiflarij  appcHi' 
tur,ad  difFerentiam  vniuerfalium,quia  non  funt  iuris  &  vniucrlintis  fucccflo- 
rcs  §.U  hv.moslrtfhr.de  tefiam.ordtn.Qita.  ratiionc  illi  etiam  vniucrfalcs  ridcico- 
mi (Tirij  dici  polT.inr  qnos  particularcs  nunc  appcllamus,c]uia  cum  partcs  he- 
reditatisfint  homogenea?,tam  fucccdit  in  vniucrfitatc  iuris  pro  p.irte  hercdita 
ria  is  qut  cx  partc  hcrcs  ert,q-.ia  fi  hcrcs  eflct  cx  toto  aflc.Ncc  quicqua  plus-ba- 
bct  qtii  cx  alfc  hcres  eft,nifi  quod  fucccdit  in  rniocrfitatcm,non  mcAjo  iuris  fcd 
etiam  aflis,ideoquc  magis  propric  ac  minus^qtiiuocc  vniucrfalis  aut  hcrcs  aut 
vcl  fiicicomiflariusappcllafnrqui  cxaflcquimquicxpartetantuni  vel  hcres 
fidcicommiftjrius  eft.Dc  quo  fcriplimus  in  Err.^.Decad.t^.  Quarnnius  igrtur 
dc  iurc  adcrcfccndi  imcr  hdcicommiflarios  particularcs ,  puta  fi  quis  herc- 
ditatcm  phiribus  aut  coniunctim  atit  diuilim  rcftitucrc  rogatus  fit  ,  quo- 
rtim  vnus  fidcicommiiT-im  rcpudict ,  An  portio  quarad  cum  perucntur  i  tuc- 
rat  fl  fidcicommifltim  agnouifsct  adcrdcat  alrcri  ,  quomodo  adcrcfccrct 
cohcrcdi  ,  an  vcro  non  adcrcfcat/,  nifi  cum  ijs  diftincttonibtu  qturinlega- 
tario  fcruarcnti:r,in  q.iovcique  diftingucndum  cflet  vt  diximus  in  prarcedcnti- 
bus,A.n  vcrbiscantu uc  >niuncttiscfsct,\n  ctiam  re  autrc  cV  vcrbis  fimul.Du- 
bititibncai  facit,quod  cx  vno  latcrc  fidcicommifsaritis  particularis  maximam 
habct  cu  hcrcdc  particnlari  fimilitudincm,in  co  quod  vtcrquc  iurisiiicccfscr 
cft  &fidcic6mifsarius  fiuc  vniucrfalis  fiuc  particularis  fitjoco  hcrcdiscfsc  dict 
tftr.Intcr  cohcrcdcs  autc  particularcs  nonfoliim  diliunctos,fed  ctia  inuitos  ius 
adcrcfccndi  clsc  conftat./.^«/  ex dnobns  y.in princip.dr  $.1.  D.de  acfnir.hercd. 
l.fi-expluribxs  9.  D.de  fnis  &  /egitim.Ex  alio  autcm  latcre  d»fliniilitudo ,  & 
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dtlfimilitudinis  ratio  i mcr  hcrcdcs  &  fidcicoinmiflarios  pcreuidcns  ilU  cft 
qu od  non  quemadmodum  cx  neceflutatc  ius  adcrefcendi locum  habet  inter  co 
hercdes,nec  alioquineucniret  vt  vacaret  portio  fi  coheredinon  adcrefeeret,at 
que  ita  fierct  vt  defuncti  perfona  qua?  indiutdua  cft,pro  parte  rcprarfemarctar^ 
miiilitcr  dici  potell  intctf  conMdeiconirriirTaBioS  aliquam  fubcflc  ncceffita- 
tcm  qua?  nos  cogat  ius  adcrc£cndi  ruducere ,  fi quidem  fidetcommifTuw  fiue- 
vniuci  fjic  liuc  partic-  bK  Ihk:  finguUrelit  nonalitcr  pr^ltari  dcbenvc  po- 
tcit ,  quam  fi  adita  fit  hercdrtas  ab  hercdc  qui  rogauts  Imt  Ljuia  potertt 4-£r 
tvt.ntul.D.  ad  SC.  Trehell  Adita  vcro  hercditatc  fi  fidcicommtffura  pro  par- 
tc  vnius  cx  fidcicommifianjs  dcficiar,fcm  com»odc ,  ac  m  ulro  arquius  potcft 
rcmancrc  penes  hcrcdcm  grauatum  >  quani  ad  confidcicommiffariumper- 
ucnirc  non  rninus  quam  fi dc  fideicommirio  finguJari ,  vel  dc lcgato agcrcturt 
ideoque  videtur  longc  rc&ior  futura  >hac  in  rc ,  comparatio  fideicommitftfij 
pirticjlans  cum  fidcicommifllrto  fingulari,&cum  lcgatario  quam  cuhcrcdc 
particu!ari,ha£tenus  falte  vt  ncquc  inuitus  ncq;  diliunctus  habeat  iusadcrcfce 
di  /.  vnic.$.vbi  autcm  legatarij  £M  caduc.  ntiend.aui  locus  cu  de  fidcicomifia- 
rijs  gcncralitcr  loquatur,nofi  minus  ad  particulares  aptatur  anoftrisquatn 
ad  lingularcs.Et  itaBartolus  concludit  in  l.plane  l+.$.fi  comuntltmdt  /efwM.ni 
hil  hac  partc  diftarc  fidcicommimim  a  legatodicet  huius  fcntcntix rattoncm 
nullam  adferat,quam  nec  eum  fciuuTe  vcrSiroile  eft,vt  cx  ijs  qua?  contra  ipfiu* 
traditiones  fupcriorcDecadc  dtfputauimus,colligi  facili  potcft.Diftinguitta- 
mcn  Birtolus  &  bcne^an  herescuiutfideicommiflum  eft  hereditatem  adie- 
rit  fpontc  an  coa&us,vt  fi  fponte,tum  dcmum  proccdatquod  mododiximus. 
Si  verb  coact.us,aliud  iucis  fic,&  vno  exfideicpmmuTarijspartem  fua  rcpudia- 
te  totathereditas ad  alium  pertineat  qui  hcrcdcm  adire cocgit  cx  £i*$fid$/fuo 
hm  D<ad  SC.Trcbeli.vbi  fcribit  Vlpianus,fi  quis  rogatus  duobus  herediratem 
fcftrtuerc  alteri  pure  vclin  dicm,altcri  fub  condicione,futpclram  dicat»cicui 
pure  rogatus  crat  partem  hercditatis  reftitucrc  tntcrim  totam  refhtuiooortc- 
rc>idquc  Scnatum  cenfuilfcrCum  autcm  cxtitcrit  condicio  £  velitaliiuhdcico 
«tiffarius  partcm  fuam  fafciperc  tranfirc  ad  cum  ipfo  iurc aftiones.CuiusSena 
tuconfulti  quodad  primam  ipfius  partem  attinct  ratio  illa  cftquialicet  hercs 
$ui  adit  coaclus  poltuUntc  hdaicommiilario  pcrindc  fiat  hercs  acft  fpontca- 
diitTct,n6  magis  tame  retincrc  quicqua  potcft  cx  ca  he:editatc  immo  neq*,cx 
iudicto  tcitatoris,quam  fi  hcres  non  c(fet»aim  idcgcrit  quantnm  potuirvt  tc 
ftamcntum  fupreu.aquc  defuncrli  volitntas  dcftitucretur  L  tta tamen  2.7.  Jf.  f*' 
fusf>etlam  l.fipatrom  tfi.^.qmfideicemmtjfam  utncl.I.cop  i6.$.tdcrn  AiactatttuD. 
eo^-.utjnc  ita  ceflat  hoc  cafu  ea  ipia  ratio  propter  quam  proximediximus,inter 
fidcicomitTtrios  liuc  inuitos  fiuediHuclos,it  s  a^crefcedi  clTe  no  potTc.Scd  vi- 
dcamus  nc  tu-quoq, cum heres oncratus adiit  fpotcaliud ramc turis-fit in fidcr 
comiflis  vniucrfalibus  &  particularibus , r.o  dica  cjuam  in  {ingularibus,dc  qui- 
bus  poftca  tradandum  erir/ctt  quam  in  legatis  pcr  vindicationcm  rchAis.Dc 
his  cnim  loquuntur  omnes  Pandcclarum  lcges  qux  dc  iurc  adcrcfcendi  inlcgi 
tis  traftantyquandoquidem  in  lcgatis  per  damnationcm  nullo  cafu  crat  iusad- 
«refcendi  nUt  cum  idatcftatorccxprcfiu  erat  vt  fequenti  capitcdiccmus.Inlc 
gatisper  vindicationcm  relictis.,  qua*  etiam  vindtcationis  lcgara  dicebantur 
ka-demum  ius  adcrc(ccndi  locum  habcbat  ft  lcgatarij  vcl  rc  &.  vcrbis  fimul>vc] 
ftkcua  rctantum  conktn<5ri  rcpcrircnutr ,  qubd  iftipartcsnon  habcrcnt  r;:' 
pcr.  *oncarfu,vt    oindc  altero  non  coacurrcntc  totum  lcgatu m  pro  fuo  iurc 


Digitized  by  Go 


t   •  f 


DECAD.  L»  ERROR   1  u*$ 

;isqui  fohwad  lcgatum  vcniret:  intet eos  vcro  tantumius  ad- 
crefccdi  non  eflet,qui  vcl  nuUomodo  vci  vcrbis  tantum  coniundt  clTcnt  quo4. 
ilti ab  initio  parccs  haberenr,vcl  certe  ntmquam  icicm  totum. At  in  fidcicom- 
mifljs  fiue  particujaribusfiuc  (ingularibus  etiamfi  pluribusfimul  &  coniun- 
&im  fideicommtrTutn  rcli&um  proponatur,nunquam  tamcn  ficri  potcft  vt  re 
coniunfti  rcpcriiutur  ,  cniia  hoc  ipfo  quod  teftator  hercdcm  grauat  vtplu- 
ribus  cande  rcm  reftituat  Ituc  vna  cademque  oratrone  in  hunc  modum  Rogo  tt 
Ttti  vt  kercditatcm  mestm\  Sempronio  ft)  Afauio  reJHtuas ,  fiuc  diucrfis  orationi - 
bus  vt  puta  Rogp  te  Ttti  vt  hereditatem  meam  Sempronio  rejlittnu  ,  Eandem 
keredttstem  Momso  relutnao ,  intclligitur  partcs  iacere  intcr  fidcicommifla- 
rios  iam  indc  ab  initio&  lingulis  partcs  tantum  dare ,  quoniam  cum  vclit  & 
nccctlc  fit  rcftituifidcicommitfum  pcr  manus  hcrcdis,nec  ficri  poflit  vt  hcrcs 
3  nrcm  fiuc  in  iureconfiftat  fiuc  in  corporc  vtriqucfidcicommiflario  in 
treftituat ,  pcrinJe  nccctTario  accipihocfiJeicommiflum  dcbet  acfi 
tl  partem  vnam  alij  aliam  rcftitucrc  rogatus  cflct :  neque  ad  partes  fra- 
ciefl^t  cxpcctandus  cft  concurfus  fideicommiflariorum  :  furrjcicntefciiicct 
interpretattonc  iuris,  qua?  riifi  facerct  vt  teftator  lpfc  ab  initio  partes  confti- 
tutiTccreacretur,obtigaret  hcrcdem  ad  impoiTtbile  ideftad  candcm  rem  plu 
ribus  tn  foitdum  prcirandam.Obligatio  namque  heredisadiegatum  prarftan- 
duin  ,ficutt  przcedit  ipfam  prarftationern. ,  ita  &  necciTe  cft  vt  certaconfti- 
tuatur ,  antc  quam  fiat  concurfus ,  quippe  qui  nonfit  nifi  przftatione  interue- 
nicnte.  Non  potcftautcm  ccrta  &  vti'is  oblieatioconftttui  nifi  de  re  poflG- 
bilijcum  impoflibilium  nulla  oblig»tio  fit  \ ;  c(t  tn  regula  iuris.  Ob  idquene- 
^cft  vtabinttiopartcsfafbr  inteliigantttr  porcftirc  iuris ,  quamuis  non 
a<fbe a teft3torc.  Et confequentcr itnj >editur  iusadcrcfccndi  ncintercos 
locum  haberepoffit,quiavtnonfitci  lucusnonrequintur  necclTario  vt  par- 
tcs  fadtar  fint  a  ;cftatore,fcd  fufficit  quod  non  fiant  per  concurfum.  Siquidcm 
toties  duntaxatius  adcrcfcendi  cft  intcr  lcgatarios  &  fideicommiffarios  quo- 
tics  nonnifi  pcrconcurfum  partcs  ft  jnt  I.$  D.devfnfrH.adcrefc.h'\dL<\<ic  nimi 
rum  crat  oltm  quod  npn  habcbat  locum  tus  adcrefccndi  in  lcgatis  pcr  d.im- 
rutionem  nequidcm  inter  lcgatariosconiunftim  vocatos  /.  JiTitio  eij. 
De legat.  i«quta  legtta  damnationis  perinde  ac  fidcicommifla  per  manus  he- 
rcdis  prarftanda  crantvt  diccmus  ca^itc  fequenti.  Etidcofi  quandovolc 
banttcftatorcsius  adcrcfccndi  cflcintcrlidcicomniiflartos  aut  lcgitarios  pcr 
damnationcm ,  f.  lebant  id  ipfum  exprcflim  caucrc  ,  hac  daufula  adiecta 
donectotumadvhim:tmperuemat  vt  in /.  Lucittt  88.  Lttcitu  Ttrins  te/ra- 
fpento  de  legat.i.l.codictdis  34  .inprincip,  De  vfufru.  legat.  dc  quo  lam  attigi 
iji  Err.6.Dccadis  prarcedcntts.  Falfa  igitur  Bartoli  traditio  eft ,  cartcroruni- 
ique  vulgarium  iuterprctum  qui  poft  Bartolum  volunt  cafdcm  djftindio- 
nes  adhibendas  clTe  i.i  ficieicommiftis  quai  adhibcntur  in  legatis  pcf  vir£ 
liicattoncm  ncc  fcparanthac  partc  ius  vctus  a  nouo ,  ncc  lcgataper  Vindica- 
tiooem  a  legnis  per  damnationcm  ,  ncc  dcniquc  viJcnt  fideicomrniAa 
ftuc  vniucrfalta  fiue  fingularia  exarquanda  cflc  hac  in  rc  vt  in  alijs  plcnTqueci 
genert  lcgatorum  qua;  pcrdatnnationcm  non  ijs  qua:  pcr  vindicationem  rel^ 
&a  efient.Planc  intcr  fideicommuTarios  ctiam  vniuerulas  qui  ab  initio  partcs 
habuerint  non  eflc  ius adcrefcendi  conftat  cx Scantola  in  /.  Lucius  88.  J.  yn.< 
hahcbat  D.  ad  S(\  Trcbell.  quamuis  inea  fpccie  hoc  ampltus  efsct  ,  quod 
pi  tonbus  tcftamcnu  vcrbis  totum  fideicommifluni  vni  tantum  fidcicom. 
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naifsario  relfcrum  proponebatur  ,  vndc  ratio  dubitandi  fumebatur  pro- 
ptcr  quam  vidcretur  illc  alto  rcpudiantc  ad  totnm  fideicoramiuum  cfie 
adinittendus.    Quid  taroen  hodic  ac  iurc  nouo  ©btincat ,  tertio  capitc  dice- 
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Ds  wre  adcrefcendiinterfideifommifarios/tngHlares,&  , 
inter  legatarios per  damnattonem  ex  ve- 
teris iuris rattone. 

Istinctio  illa  ,  quam  fuperiorc  capitc  adftibuimus' 
ciim  dc  iurc  adcrcfccndi  intcr  fideicommifsarios  particu- 
larcs  trachrcmus  An  hercs  grauatus  adierit  fponte  an  coa- 
ctus.,  locum  habcre  non  potcft  fi  dc  codcm  adcrefcendi 
iurc  quaeratur  intcr  fidcicommifsarios  fmgulares.  Non 
ob  idfolum  quod  fidcicommifsarius  fingularis  iuscoeen 
.  di  hcrcdis  non  habct ,  tanquam  qui  non  (it  iuris  fucccisor 
§.lcgatarios fnftit.de teftamenf.ordin.leg,  nam ejuod  \^.j.rtm 
it  l  cogi  16.  f.gencra/iter  l.  non  eft  cogendus  ft.D.ad  SC.  TreieB.  fed  ctiain 
quia  tum  quoque  ciim  aliquis  cfset  hdcicommifsarius  vniutrfalisper  guem 
coactus  cfset  hercs  adire,  quamuiseo  cafu  pars  fidcicommifli  (ingularisdcfi- 
ciens  apud  hcrcdcm  rcmancrc  ncc  pofset  ncc  dcbcrct,nulla  tamen  iubefietne- 
ceflitas  cjuae  ius  adcrcfccndi  dcbcrct  induccre  intcr  fidcicommifsartos  ftngu- 
larcs,  quandoquidcm  portio  illa  deficicns  quam  diximus  non  pofscremincrC 
pcncs  hercdcm  qui  adijtcompulfus ,  scque  facilc  &  commodc4  pofcet  remanc 
rc  penes  fideicommifsarium  vniucrfa!cm,ad  qucm  ctiam  pcrtinet  vt  legata  & 
fidcicommifsa  fingularia  qua:  ad  heredis  onus  fuerunt  pra?ftare  tenearur  tx 
quo  tempore  pcrhcrcditatisrcftitutioncm  conftitutus  fuit  lccoheredis>pra'- 
terquam  fi  hcrcs  rogatus  fit  hcreditatcm  rcftitucrcreductis  legatis  /.  i.  ttty 
ood.  tit.  Et  in  hbc  agnofco  cfso  difrcrcntiamiuter  fidcicommilsarios  particu- 
lares  &  (ingul arcs.   Scd  fi  traclcnus  dc  Hcrcdc  quj  fpontc  adicrit ,  ac proindc 
quicapax  htcius  portionis  rctincndar  (]ua?dcfccer1texfidcicommifsoiiucvni 
uerfali  fiue  fingulari  nullam  prcrfus  hac  in  re  dtfrcrcntiam  agnofco  intcr  fidci- 
commifla  vniucrfalia  &  fingularia  in  coquc  cum  Bartolo  fcntib.  Atnon 
in  eo  fimilitcr  quod  candcm  rationcm  ille  conftituit  ad  dttl.  leg.  plane  34.  h 
ificofjiunUnnde  lcgat.1.  fideicommiflbrum  omnium inter  fe  &  legatorura. 
Nam  qucmadmodum  fupcriorc  capitc  oftendimas  fuiflcolim  hacpartcdi^- 
ferentiam  intcr  fidcicommifsa  vniuerfalia  cVIegata  pcr  vindicationert  >  vt 
in  lideicommifljs  vniuerfalibus  nullo  cafu  cflet  ius adcrcfceodi ,  inter  Icgata- 
rios  verb  pcr  vindicationcm  cflct ,  nifi  verbis  tantum  coniuncti  proponcren- 
tur  :  Ita  &  fldcicommiflbrum  fingulariutn  aliam  rationem  cornHtuimns 
quam  lcgatorum  pcr  vthdicationem ,  eadem  ipfa  ratienequam  in  fideicojtf- 
mitfis  vniucrfalibus  vfurpauimus,qubd  fidcicom m iflbr um  fingularium 
tumuisconiunc"tim  relictorum  partcs  ab  initio  fiantnon  qaomodo  ~ 
tis  vindicationisper  c«ncurfum>Ab  initib,  inquafti ,  non  qaidem  l 
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redifcrtis  vcrbis ,  fcd  iuris  potcftatc ,  cum  fieri  ncqucatvt  rogctur  vtilitcr 
heres  eandcm  rcm  duobus  przflarc  in  folidum  ,  quod  pcr  rcrtttt)  naturnm  im 
poflibiic  cit.   Maximc  fi  agatur  dc  corporc  non  dc  iurc  vt  folcnt  fiJeicom- 
miffa fiugularia  itcmquc  lcgata  clfc  corporom  1 111  quibus  iurrsfictio  multo 
minus  locum  habcrc  potcft  ,  quam  in  hcrcditate  qua?  ipfa  iuris  clt  &  intcllc- 
Ctaiin  iurts  habct  ctiam  finc  corporc,  leg.  heredttae  50.  D.  deheredtt.  pettt. 
Nccjuc  tamcn  aJco  diilcntirca  Bartolo  volumusvt  caufam  hdcicommtiio- 
ruin  fiuc  vniuerfalimn  liue  fingularium  a  lcgatis  omntbus  &  omnine  fcp.irc- 
musncdum  fiartolum  rcprcnendimus ,  in  contrarium  crrorcm  inciJamus. 
Diftmguimus  cmm,  quoJ  ille  faccre  nefcijt  lcg.ua  vindicationis  a  lcgatis  pcr 
damnattoncm  relictis  ,& hoc  ipfo  quod  aliam  conftituimus  rattoncm  fidei- 
cotnmilforum  ,  Itucvntucrfalium  ftuc  fingularium  &  Icgatoruin  pcr  vmJica- 
uoncm.    itacandcm  clfc  volumus  hdcicommilforum  omnium  &  legato- 
rumper  damnationem:  Vt  icilicct  ncqucinhis  ncquc  in  illis  vnquatn  titius 
adcrcfcendi  nilt  cum  nominattm  cxpreifum  cft  a  tcftatorc  quod  olim  plcrum 
quc  fiebat,incpte  profcfto  &:  ridiculc  li  ita  ius  crat  vt  inter  tftos  ius  adcrcfccn 
di  ctiam  quod  cxprcllum  non  iuttfct  locum  habcrc  potuiilct.   Idquc  iam  an- 
te  nos  bcnc  obfcruatum  fuit  a  reccntioribus ,  prarfcrtim  a  Iacobo  Cuiacio  itb. 
\}.Obfer.cap.^.ex  l.fiTxtio  cr  ei  7.   De  lcgat.  l.l.pater $.f.fif$4>r.  I.  vxorem  4T. 
$.*grt  plagam  de  icgat.y  tund.  I.  Lncttu  K%.$.Lucihs  Ttttus  tejfamento  de  legat. 
i.l.codscillis  $4.*/; prwctp.   D.  de  vfufru./egat.  Sunt  cni m  h  tc  partc lcgata  pcr 
datnnationcm  limihatidctcommiiTistam  (mgulanbus  quam  vntueifaiibus  in 
eo  quod  prarltanda  funt  pcr  manus  hcredis  nec  prius  polfunt  fiue  pcr  lcgata- 
rium  iiuc  pcr  fiJcicommiilarium  rcs  ita  reliCtae  vindicari ,  qnam  domintum 
carum  tranflatum  tuenc  per  traditioncm  fa&am  ab  heredc,qui  porro  non  ma 
gisdamnari  quam  r ogan  potcft  vteandcm  rcm  duobus  in  foiidum  prarftct, 
Nifi  co  fcnfu  vt  vni  prarftct  rctn  altcri  a?fttmationem ,  quod  olim  obfcruaba- 
turquoties  pluribus  cadcm  rcs  legata  per  damnationem  orationibus  ta- 
mcn  feparatts ,  hoc  modo ,  H era  mens  fundum  Cornehanum  Tttio  dare  dam- 
naiifto  Emdem fundum  Sempronto dato.  Jn  tali  namquc  cafu  qui  prior  ex  lc  ■ 
gatirtjs  ad  icgatum  vcnicbat ,  ipfum  fundum  confcqucbatur ,  qui  vero  pofte- 
rior,  fundi  aeitimationcm  ,  vtcrquc  in  folidum  ,  vt  conftat  cx  leg.fi plu- 
ribns^y  de  lcgat.  1.  &  ex  lcg.  vmc.  #.  vbt  atttem  legatarv  Qod.  de  caduc.  toliend. 
Vndc  ticri  nccefle  crat  vtintcr  Icgacarios  pcr  uamnationem  ius  adcrcfccn- 
dicfie  nunquam  poflct.  Nam  vcl  crant  omninodiuuncct  &  rc  &  vcrbis, 
C\'  co  cafu  nulla  ratto  crat  pioprcr  quam  dcbcrcnt  habcrc  tus  adcrcfcendi 
quod  intcr  legatarios  non  niii  cx  coniunctionc  nafcitur  ,  Vcl  coniuncti 
tiuidcm  re fcd  diltunCli  vcrbis  vt  in  fuprafcriptoexcmplo.  Ettuncnc  poffct 
intcr  cos  ius  eifc  adcrefccnJi  illud  facicbat  ,  quod  cum  vnufquiique  lc- 
gatariorumctiam  omntbusconcurrentibus  Icgatum  ftbi  rt4ictum  confecu- 
tjs  clfct  in  folidum  ,ncccfl"ccrntaltcrutrum  cucnirc  vt  vel  nihil  amplius  eifet 
ciuod  poifet  adcrcfccrc ,  vcl  vt  ius  illud  adcrcfcendi  ad  hoc  induccrctur  ,  vt  is 
cui  fcmcl  tantum  Cornclianus  hindus  legatus  ruiifct  duplcx  tamcn  legatum 
conicqucrctur  ,cx  vno  totum  lundum,cxaItero  totius  tundi  totam  asfttnutio- 
ncin:  quod  fanc  ridiculum  clkt  ac  iniquum.  Quidcnim  aliud  vclitaut  potnt 
petcrcts  cui  fundus  Cornclianus  infoltdum  lcgatus  tuit,  quam  vttotum  i- 
pfutn  fundum  habca:  fiuc  ln  corporc  iiuc  in  ariUniationcMut  cur  ci  cui  tcita- 
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tor  non  niG  altcrutrum  dedcrit  nos  volumus  darc  vtrumque?  Quomodo  tan- 
quam  cx  abfurdo  argumenutur  Paulus  in  l.dobttor  <$.tnfine  prtnctptj  D. 
ad  SC.TrebeU.  Vcl  dcniquc  coniuncti  crant  vcrbis  legaunj  pcr  damnationcm 
puta  in  hunc  modum  Heresrnetu  fivtdum  Cornelianum  Tttto  &  Sempronto 
dare  damnai  efto.Lt  eo  cafu  idcirco  iusadcrclccndi  cne  intcr  cos  non  poterat, 
quia  vt  diximus  partcs  ab  initio  intcr  cos  fa&a?  intelligcbantur,non  expedato 
co  vt  concurrerent,  Ius  vcro  adcrcfcendi  non  cft  nifi  mtcr  cos  qui  pcr  concur 
fum  duntaxat  partcs  habcnt.  Quod  fi  quisrationem  quarrat ,  Cur  non  vtroquc 
caiu  klcm  tus  tifct,vt  liue  verbis  coniunSi  fiue  difiun&i  cifent ,  vcl  partesab 
imtio  haberc  vidercntur,vcl  vni  tota  rcMlteri  totius  rci  totaarftimatio  relicra 
inte!ligcretur,ltemquc  cur  in  lccatis  pcr  vindicationcm  noncadem  diftinctio 
adhibcretur,vtaliquo  faltcm  ca(u  ahcr  cx  legatahis  totam  rcm  ,  altcr  totiusrei 
acftimationcm  confcqui  poflct(quibusduabusquacftionibustota  ferc  iftatrc- 
ct.itiocontuietur)Refpondeboad  priorcmintcrrogationcm  plus  iuris  habe- 
rc  Icgatarios  per  damnationcm  quibus  difiundrm  quam  quibus  coniun&im 
legatum  clUquoniam  lcgato  coniun&im  ita  rcli&o  vt  hcrcs  duobus  eandem 
rcm  in  folidum  darc  dauinatus  fit,non  poteft  ea  caj*i  intcrpretatio  quafi  videa 
tur  tdtatorvoluiftcvni  rem  dari  mfolidum  altcryarftimationcmcurn  eadem 
oratio  in  qua  fcmcl  tantum  facfca  frtmcntio  fundi  non  poflit  rccipere  diucrfi- 
tatetu  illam  interpretationis,vtalio  fcnfu  fundi  riomcn  fumatur ,  quod  ad  Ti- 
tium  aliud  quod  ad  Scmpronmm,  Atqui  ncc  illud  ficri  poteft  vt  hcres  vtilitcr 
damnatus  fit  eodem  fcnfu  eundcm  ftindum  darcin  folidum  vtrique  lecatario, 
vt  iam  diximus.  lllud  igitur  neccflarib  relinquitur  vt  perindc  lcgatnm  noc  ac- 
cipi  dcbcat  iufta  &  ciuili  interprctationc  acfi  hercs  cum  fundum  Trtio  &  Scra- 
pronio  pro  acquis  partibus  dare  damnatus  clTct :  ne  alloqui  de  rc  impo/fibili 
tacicnda  rogatus  videatur.Porro  intcreos  quibus  ab  initio  teftator  arquas  par- 
tcs  vel  Icgauit  vel  lcgaffc intelligitur,ius  adcrefcendi  no  clfe  &  diximus  &  pro- 
bauimusiam  (acpe.  Cum  verb  pluribus  eadem  res  per  damnationem  legata  eft 
ditiunctim  hoc  cft  feparataoratione,  non  fimilitcr  dici  potcft  partes  vllas  intel 
Jigi  ab  initio  fa&as  dfe.Quidcnim  obftat  quominus  ex  illis  verbis  Heres  meus 
fundum  CorneltanumTtdo  dare  damnat  efio  fundus  totus  foli  Titio  cV  in  folidu 
reli»ftus  cfTcdiccndusfit/Ncquc  cnim  adhucdcbct  collcgatarium  Sempro- 
niu,qui  licet  accedatpoftca  fubiicicntc  tcftatore  Eundem  fundum  Sempronto 
dare  damnat  eft$  nulla  tamcn  inducitur  ncccflitas  comminifccndaru  per  intcr- 
prctationem  partium  quas  rcuerateflator  nullas  fccit,quia  ciirn  hxc  pofterior 
oratio  profcrtur aut  fcribitur  iam  poflibile  cft  vtriquc  Icgatario  fatisfieri  in  fo 
lidum,faltem  quantum  pcr  rerum  naturamfieri  porcft  iuxta  teftatoris  volun- 
tatem  dato  vni  fundo^lteri  arftimatione.Quam  tuifle  tcftatoris  voluntatcm  or 
cocredibilefit  quod  poftdamnatum  hcrcdem  vt  vni  ex  Iegatariis  totum  fun- 
dum  darcr,eundcm  hcredem  damnauit  vt  alteri  eundcm  fundum  tomm  daret, 
citm  tamen  fciret  fi  non  penitus  defipicbat,idcm  corpus  fundi  duobus  infoli- 
dum  pr.r ftari  non  poflc.Itaquc  quod  aliis  plcrifque  cafibus  cont ingit vt  quam 
uis  multum  diftet  res  a  rci  acftimatione  Lfiaiij  41.  f.i.D.de  vfufr.  re  ramen  a- 
liqua  legata  debeatur  eius  arftimatio ,  vt  puta  fi  a  fcicnte  legarafit  resaliena 
quam  dominus nolit  venderc  iufto  precio l.non dubtum  \\.%. vkim.de legjt.$.  L 
aiienta  6u  ad  legem faJctd.  idcm  hoc  cafii  eucni t  cx  necefTirute  v t  quia  fundus 
.  itiiquc  lcgatus  eft  ncc  v txiquc  in  corrorc  pracilari  poteft  »  vni  rcs>  alteri  arfti- 
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matio  prxftetur.  Scd  illudmagis  mirum  vidcri  poteft  ,  curin  legato  pcr 
vindicattoncm  reli&o  ,  quar  fccunda  quarftio  eit  ,  non  idcm  cbfcruetur. 
Cum  enim  plunbus  cadcm  rcs  pcr  vindicationcm  legatur  fiue  vna  ca- 
dcmque  orationc  fiuc  diucrfa,  nunquam  fit  vt  vni  rcs  alteri  arflinntio  dc- 
bcatur,  fcd  vtroquc  ad  legatum  fiuc  fimul  fiucfeparatim  venicte  tum  dcmum 
partes  fiunt  pcr  concurfum  ,  alrcro  tantum  vcnicntc  totum  lcgatum  is  confe- 
quitur  cjuia  totum  ci  rclictu«n  fuit.Ratio  tamcnquar  ex  diuerfis  formulis  Icga- 
torum  peti  debet,illa  non  obfcura  eft ,  quod  vcrba  Icgati  pcr  vindicationem 
non  diriguntur  ad  hcredcm  fcd  ad  legatarium.  Et  quamuis  non  co  minus  he- 
res  pcrfonali  actionc  tencatqrad  pra?ftandum  lcgatum /.hutufmodt S+.Q.vft.ey 
l.fcq-tunB.d./ fi plnribus  in pnnap.de  legat.i.  nihil  tamcn  cft  proptcr  quod  co- 
eamur  dicere  partes  ab  initiofactas  vidcria  teftatorc  quia  cum  tcltator  ita 
icripfir  LegoTittofundum  QorneltanHmyEHndcmfundumlego  Semprontoy  quod 
pcrindc  cft  acfi  dircCtis  ad  legatarium  vcrbis  fcriptum  cflct  Ttti  fmidnm  Cor- 
nelianum  hahetoy  FundemfundutnSemproni  habeto  (  ncutrocnim  cafuloqui- 
rurtcftator  cum  hercdc)aut  ctiam  ita  Titto  cr  Sempronio  ftttdum  Cernelta- 
num/ego,i\it  ita  Titi  rjr  Scmjrrom  fnndum  Corne/tanum  vtndtcanto  nihil  eft 
quod  ab  initio  impoflibilc  vidcri  debcat  ,  ncc  proiiuie  quod  impediat  quo- 
mimrs  lingulis  lcgatariis  totus  fundus  vtilircr  Icgatus  intclhgatur  ,  fed  incipit 
cmcrgcrc  impoftibilitas  ctimambo  lcgatarij  concurrunt,quia  fieri  ncquitvt 
concurrcntcs  ambo  Icgatum  in  folidum  confequantur,6V  vindiccnr,  non  ma- 
gisquam  vt  duo  fint  eiufiJcm  rei  domini  in  fo/idum  f.fivtcerto^.Q.v/t.  D.com- 
mod.txwv  ei  tantum  qui  dominus  eft  &  quatenus  dominus  cft  liccat  vindicarc. 
l.in  rcm  23.^  paff.D.de  rei  vindteat.  Cumquc  fupradi&a  vcrba  legati  &  ad  Jc- 
gararios  pertincant,&  vindicandi  ius  iistribuant  ,  necab  initio  fari  polfit  v- 
trum  ambo  leeatum  agnlturi  fint,&  vindicaturi ,  apparct  nil  effc  nccciTe  fien 
partcs  antcquam  concurrant.  i  s  vero  co/ncurrcntibus  partcsfempcr  tlunt, 
ncc  vnquam  prffftatur  vni  tota  r  s,alteri  tora  arftimatio  ,  quia  poteft  heres  di- 
ccrc  nihil  fc  dareiuiTum,  &:  hactenus  tantum  potcftatc  iuris  tanquam  hcredera 
obligatum  cflc  vt  rcm  Icgatam  ex  hcrcditatc  delibari,  &  ad  Icgararios  pcruc- 
nire  patiatur  ,  non  ctiam  vt  cius  rci  arftimationem  euiqunmipforum  prsrftet.. 
Quod  dinerfum  eft  in  lcgato  damnationis,cuius  vcrba  ficuti  ad  heredem  di- 
riguntur  ira  &  co  pertinent,vt  heres  ad  lcgati  prarftationem  obligctur  &  qui- 
dcm  cx  inftanti  mortis  tcft?tori<,  non  cxpectata  lcgarariorum  volnnratc  arr 
ad  lcgatum  omncs  venturi  fint  ,  necncjquia  prius  cft  vt  hcrcs  obligatus  fie 
prarftationi  lcgatorum,quam  vt  de  illo quarn  oportcat ,  Anad  legarumve- 
niat  vtcrqucicgitarius  >  an  alter  tantum.  Fruftra  fiquidcm  forct  legatarium 
vcnire  ad  pctitionem  legati,cuius  preftationinon  cflefhcre.i  obligatus,  aui 
vltraquam  efiet.  Indcigitur  fitvr  priiisctiam  quam  concurfus  legatarioajm 
fiat  partcs  fieri  ncccffc  iit  ad  conftitucndam  eam  obligationem  hercdis  qua? 
/it  pofIibilis,vt  fir  iufta  ,  quotiesvna  cademque  orarione  hereseandcm  rcm 
duobus  pjuribufue  Ieg?tariis  daTedarnnatuseftr  Si  vero  fcpararis  ornrionibus 
flamnatusfi*  ^icimus  eum  poftqium  vni  rcm  dcdit,alij  ciufdcm  rci  seOima- 
tioncm  darcogent1  nicflcj  qnh  vtrcm  daretexprctTim  obligatus  fuit,  &  a 
tcftatorc  ipfo  damrfatus  :  Cui  v  >Iuntati  ctfi  fatisfaccrc  non  potdt  rem  i- 
pfam  darrdo  quam  jltcri  iam  dedir  ,  poteft  tamcn  *  dando-  seftimatio- 
nsm-  tanquaiu  fi  alicno  ccm  quamlibct  darcdamnatus  eaTciV  Quid  enii» 
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refcrt  an  tcftator  ab  initio  alicnam  rcmlegct,  pcrdamnationem,an  verd  fuam 
quidcm  infpcclo  tcftamenti  &  morcis  temporcfcd  tamcnin  idtcmpus  quo 
eritalicna  id  cft  iam  tranflata  in  eum  cx  lcgatanjs  qui  prior  vcncrit  ad  lcgatu? 
arg.i.Stichus  $9.D  de  maMim.tefU.<]Hodfponpt.  4..£.dc  donat.atit.mptScd  hoc  i* 
tain  fideicommiflisquoquc  obtinetj  quorum  candem  quam  lcgatorum  dam- 
nationis  rationem  eflc  diximus,fi  rcs  aliqua  (ingularisno  ctiam  hcrcditas  pcr 
fidcicommilfumdata  proponatur,quiacum  hcrcdirasconliftat  iniure  &.  herc- 
diutis  fideicommiflarius  iuris  fucccflor  fit,  ficri  nequit  vtqui  hcrcditatc  rcfti- 
tucrc  rogatus  cft  vidcatur  ro^atus  dc  prarftanJa  hcrcditatis  arftimationc  quat 
non  pcrindciuris  cflct.Incoque  fatendum  cft  diftcrrc  fidctcommiflum  vni- 
ucrfalc  a  fingulari  &  in  vniucrf.li  ctiam  difiunSim  rclifto  vtrumque  hdcicd- 
miflarium  concurrcrcvthabcat  vnufquifquc  partcm  uimidia  hcrcditatis»qua- 
uis  fingulis  tota  hercditas  pcr  fideicommiflitm  fucrit  rcliita.   Itaquc  nihilrc- 
fertan  talcfidcicommiiTiim  coniunctim  rcli&umfitan  difiunftim.Ncqucfu- 
pradi&is  contrarium  cft  %  quod  admifimus  in  lcgato  quoquc  viudicationis 
obligari  hcredcm  ,  idcoque  perfonali  ctiam  adionc  conucniri  polfc.  O- 
bligatio  cnim  illa  non  cx  tcftatoris  vcrbis  inducitur,qux  vt  dtximus»noo  funt 
ad  ncrcdc  dircda  fcd  cx  fola  poteftate  iuris  qu£  obligat  hcrcdem  ad  cmera  hc- 
reditaria  omnia,inquorum  numero  ccnfcnturctiam  legata  quamuis  ab  hcrc- 
dc  incipiant  iheredttariarum^o.D.de  obligat.Q}  athon.luris  autcm  potcftas  no 
obligat  hercdcm  nifi  quatcnus  ncccflc  cft  vt  dcfuncli  voluntas  cxitum  fortia- 
tur,Nccrurfus  ncccflecftad  confcruandam  dcfunwti  voluntatcm  vtad  aliud 
obligetur  hcrcs  cx  caufa  legati  pcr  vindicationem  rcli&i ,  quam  vt  rcm  illam 
quatpluribus  (tuecontun&im  liuc  difiunvfcim  legatafuitab  ijs  vindicari  patia- 
tur,autquodcrrcctu  idcm  cft  tpfis  prarftct  fi  malint  illi  pcrfonalcm  actionc.it 
cxerccrc  quam  vindicationcnnquia  tcftatoris  vcrba  in  rem  ipfam  legata  con- 
cepta  fucrunt,nonad  hcrcdis  pcrfonam  rclata,quomodo  rcrcrt  i  dcbucrant  ad 
oncrandum  hcrcdcm  :  Oncrarctur  autcm  li  nontantum  rc  lcgata  carcre ,  fcd 
ipfius  quoquezftimationem  prtfftarccogerctur.Ncc  tain  tacilccrcdcndus  cit 
tcftator  qui  vnum  voIuituliuJ  etiam  voluiflc,  cum  faciliorcs  fint  tcftantium 
voluntates  in  fuis  rcbus  lcgandis,qium  in  onerandis  hcrcdibusvt  vclalicr.as 
rcs  comparcnt  vcl  carum  aeftimationcm  prarftcnt  vt  Papinianus  clcgantcr  ra- 
tiocinatur  ml.vmtm  cx  fitmifia6j.$:firem  tnamde  /cgd/.j.Accommodatc  ad 
propolitum  noftriim.Quici  cnim  aliud  cffct  hcrcdcm  obligarc  vt  cadc  rc  diio- 
bus  pcr  vindicuionem  lcgu.i  vni  rcm  prifturct  altcri  arUimationcm  ,  quam 
cum  onerare  vt  alionam  rcm  comruraret?  Etfi  na  nquc  quoties  dc  vindtcatio- 
nislcgatoagimus  poncndum  cft  hitifc  leni  teftatoris,fiqui<Jcm  rcsalicna  pcr 
vindicationein  legari  nonpcUcftcum  abfurdu  fit  vindtcanda?  alicuius  rci  po- 
tcftatcm  alii  faccrc  illum  q.ii  vtndicarc  ipfc  non  poflit,cx  quo  tamcu  vnus  cx 
legatariis  lcgatum  agnouit,cuLts  domrnuscx  dicmortis  futlfc  intciiigirur,  no 
potcft  deearerraetari  nili  tanquam  dcalicna,qutppe  quae  iam  Icgatarij  fit  no 
amplius  hcrcditaria  vcl  hcrcdts:Ncc  ficri  potcft  vt  ci  cx  legatarijs  qui  ad  Icga- 
tum  pofterior  vcnit  hcrcs  ipfim>  pfarftet,  nifi  vel  eandcm  rcm  comnarando  a 
priorc  Iccatario,vcl  fi  nollct  illc  vendcrc  aut  non  nifi  immodico  prccio  vcn- 
dcrc,preftandoa?ftitnationem  iuftam  vtfierctaltcna  rc  lcgata.  Quamquam  il- 
la  etiam  ratio  htcit  pro  hcrcde  cuin  pcr  vindicationc  Icgatutn  fuit,  quod  cum 
cxhaccaufadominium  lcgati  rcctta  via  tranfeat  ateftatorein  Icgatarium  I  k 
fitto  $4.w  fo.D.de  fitrt.Uegatnm  8o.</r/<w.f/.i.confcqucns  eftvccadcm  rc 
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pluribus  hoc  lcgati  genarereii&a  aequc  dominium  tranfeatin  vtruqtiecV  co- 
dem  inftanti  ac  proindc  proparte  tantum  ,  cjuandoquidem  iuris  ratio  nun- 
quam  factt  duos  eiufdem  rci  Jominos  in  folidum,  quodncc  patitur  natura  i- 
pfa.  Eadcm  igituriuris  ratio  quaripfa  quoquc  (ola  hcrcdcm  obligat,  vt 
pcrfonali  a&ioncad  lcgati  prarftationem  tcncatur,non  nili  pro  parte  lpfuin 
obligarc  potclt  pro  eafcilicct  partc  pro  qua  vult  ad  vnumqtieinque  cx  lc- 
gatarijs  lcgati  domiiuum  pcrucnirc  :  quod  in  lcgatis  per  dainnationem 
non  limilitcrdici  potdt ,  exquibus  donnnium  non  ipfo  iurc  transtcrtur  in 
legatarios,  fcd  cx  co  tantum  tcmpore  quotraditio  tacta  fit  pcr  hcrcdcm.  Id 
enim  raciunt  vcrbi  ipftlcgati  CU  n  heres  qui  darc  iulfus  Sc  damnatus  eit  hoc 
ipfodamnatus  (ic  dominium  transferrc  (iquidem  dandi  appellationedominij 
tranilatio  ligniticatur  /.  vbi  autem  75.  jf.  vlt.  D.  de  verb.  obhoat.  Quomo- 
do  autctn  poilctille  tranftcrrc  dominium  qi;od  non  habcrct  adcoquc  in 
lcgatarium  qui  lam  dominus  pcr  lcgem  tactus  cflct ,  quique  magis  dominus 
fierinon  polfct?  Dicesfecundum  hanc  rationcm  iutunim  vt  in  Jegato  quo- 
quc  vindicattonis  partcsab  initio  alcge  ficri  nccclfciit ,  nec  cxpcctati  con- 
curfum  icg  t.inorum  ,  vt  &  in  lcgatis  pcr  damnationcm ,  cum  tam  lit  ab  ini- 
tioimpoilibilc  vt  dominium  eiufucm  rci  legatarpluribusacquiratur  in  loh- 
dum,quam  vt  hercs  eandcm  rem  pluribus  in  folidun»  tiarc  eiufquc  domi- 
nmm  transtcirc  obligctur.  Pcrroli  quis  hoc diccrct , In lcqatis  quoqucper 
yindicationcm  partcsab  initio  fierinorj  per  concurfum  ,  itatun  confequcns 
ficrctinillis  igttur  non  magisadcrcfccndt  ius  cllc  polTe  quam  in  lcgatis  pcr 
damnationcm,quod  tamcn  cuidcntcr  tallum  cflct.  Vciun»  relpondcndum  eit, 
intcr  hos  cafus  diilcrcntiam  illa  cflc,  quod  dominium  rci  pcr  vindicationcm 
lcgatas  quamuis  rcctavia  tranfcat  a  tcliatorc  in  lcgatartum  quali  nunquam 
factumhcrcdis  totics  tamcn  tranlitaut  vt  melius  ciicam  apparct  cx  poftfa- 
ftoquod  rranlicrit  quorics  lcgatum  agno(citIcgatarius,quia  rcpudiatum  lega- 
tu,ncquc  cft  neq.ic vnquam  intclligitur  tuiffc  lcgatarij  l.fttibi  bomc%6.$  .cum 
ferutts  de  legat.f.  /.jtudam funti^.  D.  dereb.  dub:;s.  Scn»pcr  igitur  cxpectan- 
dus  eil  coticurfus  lcgatariorum  prittfquam  nccefliras  vll.i  fublit  partiuin. 
facicndarum  ad  impcdicndum  ncrmucem  le  legatarij  impcdianc  ftuc  vmdi- 
catio  cxcrccatur,  fiuc  actio  perfonalis  qua?  in  conlcqucnti.ini  duntaxat  vindi- 
cationisa iure uatur:  quamuis  intcrim  non nifi  paitcm  Icgati  liuc  pcr  actio- 
ncm  pcrfonalcm  fiuc  pcr  vinJicationcm  pctcre  poffit  is  qui  prior  adlcga^ 
tumvenit,quoniam  furrkit  vt  alius  collegatarius  qui  nondum  concurrit, 
adhuc  poiTu  quandoque  concurrcrc  vt  intcica  faciat  partem  d.l  pJane  $4.$. 
fi  tomunlhm.  l.duobus  8  j.i.Jidomwo  99.  De Ugat.  1.  Non  idcm  cii  in  lcgatis 
pcrdamnattoncm  ,inquibus  fcilicct  obligatur  hcres  ex  vcrbis  rclbtoris ,  & 
cx  iuris  potcflatc  tcftatoris  voluntatcm  fubfequente ,  ncc  vilum  concur- 
fum  voluntatis  Icgatnrij  rcquirentc.  Ncc  cnim  pcndct  ex  voluntatc  legata- 
rijan  hcresci  fit  obIigatus,quamuis  cx  ciufdcm  voluntatc  pcndeat  an  Ic- 
gatum  fibi  vtiliter  rchctum  confcqui  vcht ,  nccne:  quia  non  qucmadmo* 
dum  obligjtio  tota  iuris  cft  ,  ita  &  acquilitio  irreuocabiiis  ac  cum  cftc- 
&u  clfe  poteft  cx  fola  iuris  potcftatc  nifi  concurrat  etiam  voluntas,  eius 
cui  acquircndum  elt  IcgJtum  ne  alioqtii  contra  mris  regulam  bc ncficium  in 
inuitum  conferatur.  /r  ei  quii$.D.  de  condtt-.  ujjtu.  ltaque  ouotics  duo- 
bus  eandem  rcm  vnica  or.itipne  hercs  darc  damnatus  cft,ficuti  owigatio  fiere- 
<iis  contrahitur  antcquam  legatanj  vofiintatcm  fuam  dcclaret  vtrum  agnofcact 
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legatu  incacfta  &  ptctes ab  initio  ficri  necefle cft  119  cKpcditto concurftnquf 
rttimpcdirncpoltcaiusaclctcrceiidiinter  lcgatariosclb  pG(fic,ctiamu  noa 
concurrancaltcr o  dunttxac  leg.uum  agnofccnte.aitcro  rcpujjante. 
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Mc  natura  fuam  omntbus  iegatu'  er  fidetctmmufiu  lnjUntanus 

„1  deditauod  adtus  adcrefandi. 

Icuti  vulgarcs  intcrprctcs  ignoraxunt  diftcrentias  illas  quseolimta 
niultz<Wut  intcr  Icgata  vindicationis  &  daninationis,  quas  potiili 
mum  dcbcmus  rraginecis  tllis  quar  nobis  (upcrfunt  cx  Vlpiani  &Caij 
^nibus^&dequjbusanobis  copiose  fcriptum  cft  !ib.6.Conicd.cap. 
j.Ita  &      cx  rcccntionbus  mtnus  vulgarcs  vidcntur  crrant  plcriquc  m  ca  lc- 
eatommnatufaexpHeandaquam  ommbus  communcm  cffc  Iutlmianus  vo- 
luitinAi.C.^»»M»»^^/<g».Sciuntciuidcin  omnes  hodic  vnam  eandcraque 
naturamclfeoranium  legatorUm  fedquaenaai  illa  fit  aut  non  expltcant  >  aut 
malc  expltcant.  Nosea  tantum  adteremus  quzpcrtincntadinvtitutam  dif- 
putationcm  De  iurc  adcrefccndi.  Cartera  pcti  potcrunt  cx  Conie&uris. 
Iam  oftendimus  iu  prxccdentibus,cjuam  differcnsfuerit  ratio  itgatorum  pcr 
vindicationcm  &  per  damnationem,  cum  dc  iure  adcrefcer.di  tractabatur ,  & 
vnde  difFcrcntiaproficifccrctur.In  fummaiusadcrefccndi  fuiflc  interlcgata- 
riol  pcV  vindtcationem  ftuc  rc  &  vcrbis  coniun&i  eucnt  fiuc  rc  tantii(n,c2 jin- 
modo  nOn  effcnt  vcl  rc  ac  vcrbis  difiun&i  vcl  vcrbis  tanrum  coniuncU 
Intcr  lcgatarios  vcrb  pcr  damnationem  nunquam ,  quippc  cjui  vcl  iam  inde 
ab  initio  partes  habuifle  intclligcrcntur  fi  ad  candcm  rem  vna  cademquc  o- 
rationc  vocati  fuiiTent,vcl  in  folidtim  fingnli  ad  legatu  admitti  dcbercnt  ii  di- 
uerftsorationibus  folidum  fingulis  datum  clfet ,  tanquam  ci  qui  prior  vcnirct 
nata  rc  ipfa ,  alteri  arftimationc,  Nifi  fi  dchcrcditatis  fidcicoramiiTo  agcretur, 
qirodnimirum  in  atftimationc  prarftari  nunqttam  poteft.  Quarftio  igtcur  eft, 
cum  hodic*vna  Icgatorum  omnium  natura  lit  vtrum  cam  cflc  volucrit  Iufti- 
nianws  qijarolim  cratlcgatorum  pervindicationcni  an  potius  qoae  cratlega- 
tbtuni  pcr  damnationem.   De  qtto  ctfilaftini3nus  cx  profcno  tracrat  tn 
l.vnic.tf.vbi  autcm  lcg.1t.1rij  C  dc  caduc.  toHtnd.  fubobfcurtim  tanwro  vi- 
dcturqutdtllcfenferit,&qusenam  illa  concordia  fit  inquam  traxerit  ipfc, 
vt  Ioquituf,antiquamdinonantiam.Mihivtdctur,  quodhsec  ipfaverba  pran 
feferunt ,  lcgatis  bmnibus  hodic  quod  td  ius  adcrcfcondi  attinct  ,  mix* 
tam  naturam  datam  clfequarparticipct  cx  vtroquc  illo  gcncrc  lcgatorum. 
Diftinguit  cnim  Iuftinianus  an  eadcm  rcspluribus  rchcta  fiicrit  coniun- 
cYim>andifiunc"tim,hoccft  anvnaan  vcrodiucrfa  orationc,Si  coniun&im» 
vult  omnesadlcgatum  vcnircpro  virili  portionc  nam  ncc  partes  ina?qua1cs 
habere  poifunt  i j  qui  nomtnatitn  fucrunt  verbis  coniunct i,vt  docuimus in  Er. 
i.  &4»Dccad.  prarced.  quod  neque  Paulus  Caftr.  ad  cum  locura  intellexit 
nequecx  reccntioribiis  Duarcnus&Cuiac  quivirilcmportioncm  cxplicant 
cuiufquc  portionera  etiam  qu«  fit  inatqualis  quod  iam  olim  legatis 
omnibus  taai  per  vindicationera  quam  pcr   damnationcra  reliau 
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communc  erat,  fed  vno  ex  ijs  lcgatum  rcpudiantepartcm  ipfius  dcficicntem 
altcri  cum  fuo  oncre  adcrefcerc,  ita  demum  vcropenes  hcrdem  a  quo  rclictu 
eiTct  remancrc,fi  ncmo  cx  lcgatari>s  agnofccre  lcgatum  vcllettquod  olim  ob- 
tinebat  in  ijs  tanrum  Icgatis  qua?  pcr  vindicationcm  reli&a  clTcnt ,  non  itcm 
ih  ijs  quar  pcr  damnationcm ,  quantum  attinct  ad  ius  adcrcfccndi ,  hoc  eft  I13- 
ctcnus  vt  dcficicns  vnins  Icgatariorum  portio  altcri  adcrcfccrcr.  At  vt  adcrefce 
ret  cu  oncre  no  obtincbat,  quia  is  cui  coiunctim  legata  rcs  erat  per  vindicatio 
nc  ius  habcbat  in  folidu  ipfius  vindicadar  cx  propria  pcrfona  &proprio  iure  no 
cx  perfona  collegatarij  repudiantis,vt  proinde  caufa  nulto  ciTet  cur  onus  collc- 
gatario  iniunctum  non  fioi  fufcipcrc cogcrctur.Si  vcro  difiun&im  legatumfitr 
vult  Iuftinianus,omnes  quoque  &  fingulos  in  virilcm  portioncm  vccatos  in- 
telligi  ncc  vnquam  vni  rcm  dcbcri  alttri  a?ftimationcm,in  quo  haud  dubie  na- 
turam  quar  crat  lcjgatorum  per  damnationem  fuftuHt.Nifi  incjuit,ttftator  apcr 
tiffitnc  &  cxprcflim  difpolucrit  vt  vni  quidcm  rcs  folida,ali)sautem  arftima- 
tiorci  fingulis  in  folidum  preftctur.Vno  autcm  ipforum  lcgatum  rcpudtante, 
portioncm  deficientem  alijs  fuasagnofcetibus  adcrcfccre,fcd  finc  oncrc,  quafi 
hoccafu  Iegitum  non  taaugeri  pcr  non  concurfum  lcgatarij,quam  non  immU 
nui  vidcatur.Harc  enim  quantum  ad  rem  iftam  fumma  eft  cc  nftiuitionis  Jufti- 
nia r»i,cu i rationem  fi  quis  velit quarrcre cum  a  iure  vctcrc  tantopcrc  abhor-- 
reat  is  profcdo  nullam  rcperiet.  Nam  qua  ratione  mcuetur  Iutlinianus  vt 
vclithocpoftcriorccafu  dcficientcm  portionem  adcrcfccrc  finc  oncre  curn 
eadcm  rcs  pluribus  diliunctim  Icgata  fiiit ,  eadcm  moucri  dcbuit  vt  id  ipfum 
conftitucrct  leg.no  coniunctim  pluribus  rclido  praefertim  per  vindicatio- 
ncm,Siquidem  illo ctiam cafu  verum  eft  partcs non  ficri  inter  legatarios  ni- 
£  pcr  concurfum ,  atquc  ita  non  tamcrcfccre  vidcri  quam  non  dccrefcerc 
lcgatum  illius  qui  confcquitur  totum:  Alioqui  necintcreos  eflet  ius  ad- 
crefcendi  fi  partcs  habcrcnt  aliter  ouam  pcr  concurfum  cx  reg.  I.7.D.  de  v- 
fuh.  adcrefc.  cum  lex  nunquam  induc.u  aut  patkitur  ius  adcrcfccndi  inter  lega- 
tarios  aut  fidcicommiftarios  vtquis  ipforum  plus  habcat  quam  tcftator  ijs 
dederit  fed  tantum  vtid  ipfum  folidum  habcat  quod  ci  tcftator  infolidum 
dcdit  Scimminufiim  vtarquiuoccloquitur  Iufiinianus  pro  co  nimirum  quod 
diccre  voluit  &  dcbuit non mimuvm.ln  eoque  parum  cautus  il!c  cft,  quod  non 
animaducrtit  mcliorem  lefacerc  condicioncm  lcgatariorum  quibus  eadcm 
tes  dtfiun&im  ctiam  pcr  vindicationcm  lcgata  fiiit ,  quam  corum  quibus 
coniun&im  :  quo  tamcn  dici  abfurdius  nihll  pcteft.  Qoidni  cnim  fi  ncn  mc- 
lioris  faltcm  arque  borwe  condicionis  elTc  dcbcat  is  qui  cV  re  &  vcibis  con- 
iunfhis fuit,  quamqui  rctantum,vt  non  magis  illcquam  hic  deficientis 
portionis  onus  fufcipcre  compellatur  ?  Fcfcllit  Tribonianum  quod  videbat 
iam  olim  ita  ius  fnific vt  melior  clfet  condicio  Icgarariorum  pcrdamnatio- 
ncm  difiun<5tim,quam  coniunctim  vocatorum  ,cum  ij  qui  difiun&im  vo- 
cati  cnent  finguli  folidum  confcquerentur,  vnus  folidam  rcm  alius  folidam» 
arftimatiooem,qui  verb  coniunctim  ad  virilcsnntum  portmres  admittercn- 
ttir.Scd  animaducrtcrcdcbcbat  cius  iurisrarioncillam  fuific  qtiatn  prarccdcn- 
ti  capite  attulimus  quod  citm  cx  legaro  pcr  damnationcm  rclicco  non  tantuuv 
fes  alicnaretur  »fcd  ctia  hcrcs  ipfc  difcrtis  tcftxncnti  verbis  obligarctur  coque 
gcncre  lcgati  eria  rcs  aliena  relinqui  pofietconfc^ucns  crat  vt  multiplicatis  lc- 
gati  ciauVis  in  gratiam  plurtum  lcgatariorum,  Jcgatutn  qucquc  oV  heredis  o- 
au&  niuitigiicatutu  cilc  aedcrctur:  qyod  non  poterat  dici  cadc  1  c  pluribus  gctv 
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eandem  damnationis  claufulam  lcgata.  Ncc  enim  fola  perfonaru  quibos  fega- 
tu  fit  muitiplicatio  potcft  multiplicarc  lcgatu  quod  cW  vnius  tantum  rci,  &  v- 
nica  oracionc  coniunclim  pluribus  dacum  proponicur.  Dcbcbat  rurfum  anU 
maducrtcrc  Tribonianus,  ctiamfi  mclior  olim  ciTct  condicio  legatarioru  pcr 
damnationcm  difiun&im  quam  coniun&im  vocatoru,nuquam  tame  meliorc 
fuilfe  illoru  quibus  difiunctim  legstum  ftiilTec  pcr  damnatione ,  quam  quibus 
coniuntftim  per  vindicacioncm  fi  collcgatarius  no  cocurrcret  quonia  concur- 
rcncibus  quidem  colkgatarijs  omnibus  quibus  pcr  damnacionc  lcgacu  crac  dif 
iunftim,vnufquifq;  iptorum  Icgitum  folidu  confcquebacur  vc  diximus  vnus  in 
«orporcahus  in  aulimacionc.Cocurrcncibus  vcro  illis  quibus  coniunctim  per 
vindicacionc  legacu  fuiffecno  nifi  partcm  vnufquifque  cofequcbatur  partftitf 
ineam  re  pcr  concurfum  faclis.At  vno  tatum  ex  Icgacariis  per  vindtcnSBSft 
conumctis  adlegacu  venicncc,nec  alioconcurrecc  tantum  confcquebaturqui 
vcnicbit  ad  lcgatum  pluribus*coniun<5tim  pcr  vindicationcm  rdictu,  quatufi 
vcniflet  ad  legatum  pluribus  difiunc"cim pcr  damnatione.Quid  cntm  aurKc 
aut  ille  amplius  confequi  potcrac  quam  vc  totam  rcm  fibi  infblidumlegacam 
in  folidum  quoquc  habcrccnec  tarn  adcrefccndi  quim  non  dccrcfccndi  lurc  fi 
cum  Iuftiniaio  loqui  malnmus  quam  cuprudetibus,qui  hoc  quoq;  adcrcfcciii 
ius  appcllarut.tft  igitur  finc  cxcmplo  nq  minus  quam  finc rationc  quod  Iufti 
nianuscofticuic  in  d.  $.vbi  aurem.wx.  mclior  fit  codicio  cius  cut  difiunciitn  quain 
cuiconiundim  folidum  Icgatum  fuit  collcgatario  non  concurrcntc,fiuc  lcga- 
ta  pcr  damnationem  difiuivftim  data  cotnpares  cum  lcgatis  per  vindicacione 
rcIidis,fiueproponas  in  vcroquccafu  id  elc  quo  legatum  fucric  aut  coniuo- 
otim  aut  dinunctim  legatum  ruiflcper  vindicationcm.  Scd  ctfi  proponas  fie- 
ri  comparationcm  intcr  lcgacarios  qaibus  difiunctim,&  cos  quious  coiuciiin 
Icgatum  fucric  pcr  damnationcm,  Dico  prarfuppofita  priorc  pirte  confrirutio 
nis  luftiniani  quarlegati  multiplicandi  interprctationem  fuftuliteo  quoque  ca 
fu  cjuo  difiun£tim  lcgacum  plunbus  pcr  damnacionem  dacum  proponcrctur, 
abfurdum  clTe  vt  mclior  fit  vllo  cafu  condicio  lcgatariorum  pcr  damnationetn 
difiunctim  quam  coniundim  vocatorfi  fed  maximc,quod  ad  hoc  vtei  qui  con 
iuctitu  vocatus  fuit,portio  dcftcicns  adcrcfcat  cu  oncre,ei  vcro  qui  difiunctim 
a  xcrcfcatfinc  oncrc,quomodo  vult  conftitutio  Iuftiniani,Olim  namque  vnus 
crac  illccafus,quo  plcnius  cfTclcgirumdifiunctim  qitam  coniunctim  pcr  da- 
nationcm  rclictum,fi  vtcrquc  legatarius  concurrcrct,  non  ctiam  fi  altcr  Icgnii 
rcpudurccquia  concurrcntc  vtroquclcgitario  multiplicarurlegarum  proptcr 
mulciplicitaccm  &  pcrfonarum,quibus,&  orationum  pcr  quas  lcgatum  tuiffcr, 
cuius  m  tltiplicationis  induccndanationulla  fubcratvno  ttncum  Icgaurioad 
legatum  vcnicntc.  Atquihodic  ncqnidcm  illo  cafit  patitur  Itiftimanus  tiic- 
liorcm  efTecondicionem  difiuhcYionis  quam  coni  inctianis :  Multo  igiturab- 
fufdtus  cft  meliorem  cflcin  r»!io  cafu  quo  nullus  fir  concuvfus  lcgarariorum 
alccro  Icgatum  ftmm  rcpuHiancc.  Qyo  cafu  ica  olim  ius  f  ifTc  iam  dixi- 
tnus  vc  inccr  huiufaiodi  lcgatarios  pcr  damnacioncm  ius  adcrcfccndi  non  cf- 
fcc  cciamfi  coniunftim  ij*  lcgatum  fuiiTct,vc  in  IfiTnio  &  et  j.  De  legat.i.p*- 
ter  $8.$.y?//i  l.vxorem  41.$  agri plagam  de  Ar£4f . 5. Nam  fi  noti  erac  ius  adcrclccn- 
di  inter  eos  cciam  verbis  coniunaos^ropicrca  quod  ab  inrtio  rc  difiun&i  vi- 
dercntur  partibus  per  iuris  interprctationem  faciis ,  quanto  minus  effc  potc^ 
rat  intcr  cos  qui  vcrbis  quoqucdifiunfti  cflcnt  ?  Dcnique  cranc  qutdcnt  ij 
quos  ceftacor  vcrbis  difiunxcrat  mcltoris  condicionis ,  quam  qui  eadcra 
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oratione  coratin&i  fucrant,fcd  non  quod  ad ius  adcrcfccndi,  al  in  ec  tamuin 
vt  ctiamfi  omncs concurrcrcnt  finguli  tamen  folidum  confcquercntur  ,  Qoae 
rcs  facicbat  vt  ncquc  deiurc  adcrefccndi  uucr  cos  ilto  cafu  tra&ari  poiTcr,cum 
aequc  locusei  lit  tnter  lcgatarios  concurrentcs,nequc  adcrefccndi  lure  ad  ha- 
bcndum  totum  non  concttrrcntc  coltcgatario  indigcrct  illc,qi  i  ctiam  concur 
reme  ipfo  nihilommns  crat  totuni  habiturus.At  luitinuiius  fublato  itire  vete- 
re cx ca  parte  cxqna  facicbat fumma  ratio,vt  meliorciTc  dcbcrct  condjcio  lc- 
gatarioi  u difiunvttm  pcr  damnationcm  quum  coniundim  vocaturtttn  hoc  cft 
cjuod  ad  mduccndam  lcgati  multiplicatiune  vt  vni  rcs  altcri  arft  imatio  dcbcrc- 
rctur,illud  tamen  ex  cort€iurc  vetere  voluit  retincre  vt  eflent  illi  ctiam  hodie 
meJioris  condicionis,&  quidc  in  iure  adcrcfcefldi ,  Non  in  co  vt  mtcr  difiun- 
*  ftojaut  magis  aut  racilius  adcrcfccndi  ius  fit  quam  intcr  coniunctos(  voh.it  e- 
tnmcifc  pcrarque  interomncs)fed  in  eo  vt  intcr  legatarios  vcrbis  difiuuctos 
fitfine  oncrc,inter  eos  vwo  qui  &  re  &  vcrbis  coiuuiti  tuerint,fit  cum  onere. 
HqpicrO  cft  quod  cgo  concoquere  non  potium.Na  vt  fit  iusadcrcfccndi  ctiH 
itfnf-fb^^uos  vcrbis  tcitatur  difiunxit  minus  mtror,cum  huc  ipfo  cjuod  Juiti- 
Jusfecitvt nondcbcatur  vniresaltcriarftimatio,  fccciit  ctiam  vt  habcndi 
rc  coniuncli  hoc  cft  ad  eandcm  ipfam  rem  vocatt  quos  vetus  iurifpruden- 
ihabcbatprodifiun&isnonminus  requamvctbis  ,  tanquam  Itg-ta  ciqui 
^rior  ad  legatu  venirct  re  propria  tcftatoris,ei  vcro  qm  pon  crior,  rc  alicna  id 
cft  iam  fa&a  eius  lcgatarij  qui  prior  legatu  fuiffet  confccutus:ln  coqucTribo- 
nianummusaccufo,qu6d  ratione  iurisvctcris  immutata,  ipiiusquoquccfTe- 
ctam  quod  confcqucns  dfc  dcbucrat,immutauerit  ,  ctii  mallcm  nihil  projfus 
dc  iure  vctcrc  immutatum  fuiffe.Sed  vt  legatartj  verbisdifiuncti  fauorabiliorc 
adcrcfcendi  iure  fruantur  ,  quam  qui  &:  rc  &  vcrbis  coniunfii  fuerunt ,  hoc 
e«rtc  ierri  nullomodo  poteft,  ciim  iusadcrefccndi  totumpcndeat&  arfti- 
mandum  fit  cx  coniunctionc  ,  vt  quo  quis  magis  mfnufuc  corrfutcruscft  eo 
plus  minufue  iuris  habercdebeat  in  adcrefccnte  portronc. /.  rtcomunUi 
89.  di  ltgat.$./ fi  iu  quis  66.  D.de  bered.mfitt.Mxximk  vcro  cumpoft  hanclu* 
ftiniani  conltitutioncm  ncgari  non  poflit  quin  1)  quibuscadcm  rcs  coniun- 
ftinietiam  per  damnationcm  lcgata  fuit  pcrindc  imelligt  dcl>cantre  con- 
iun&i  atquc  fi  per  vmdicationem  iislegatum  cflct.Sic  enim  luftinianum  fcn- 
'  fiflc  cxeo  intclligimusqHodinteriftosquoquevultcffciosadcrefcendi  fubla- 
tamquc  differcntiam  formularum  lcgati  pcr  vindicattonem,  &  pcr  damnatio- ; 
nem,cum  olim  non  cffct  inter  eos  iusadcrefccndi,ta»quam  qui  ab  initio  par- 
tcs  non  quidem  a  teftatorc  fcd  a  iure  vt  fupra  expliiautmus  fa&as  babcre  intel 


adcrcfcendi  loeus  fit.Atqui  iam  olim  erant  verbis  coniun&i  UTt  quibus  cadem 
'  fes  coruim&im  per  damnationemreli&aciTet  ,  quia  partitn  diltnbutko  fiue 
ijuaHJtcftatorfiucquamlexfccifltt  ,  non  tollcbat  fcd  potius  inducebateam 
coniunctioncm  quae  verbalis  tantum  effct.^./.r*  contunth.l.trtpltct  142.  De 
wrh.fomfic.  Ergo  non  potuit  luftinianus  faccrc  lcg.itarics  iftos  re  con- 
iunctos  qtiolira  vcrbis  tantum  eoniun&i  crant  quin  hodie  diccndi  fint 
&  rc  cV  verbis  coniun&i.  Cur  crgo  deterioris  crunt  condicionts  in  iuYe  ad- 
^iicfccndi  qiiod  non  haocnt  nifi  cum  oncrc  >  q^uam  c^ui  rc  tantfim  coniufc6i 


Digitized  by  Google 


U94        ANT.  FABRI  DE   ERROR  PRAGMAT.. 

reperiuntur,quibus  dcdttTribonianus  ius  adcrcfccndi  fine  onc^CoWninSio 
quidcm  vcrbalis  tantum  vbiibla  cft  tam  parum  potcft  VK  intcrdum  lit  hjtu- 
rum  vtilius  ctiam  vctbis  difiunctum  cifcvt  olim  vfuucnicbat  tn  Icgatarijs 
iftis  per  •damnationcm  qui  liuc  coniunctim  fiuc  diftun&im  lcgatum  ijs 
fuiifet  nunquam  re  coniuafti  vidcbantur  ,  &  cx  ijs  tamcn  plus  ruris  ha- 
bcbant  quibus  difiun&im  lcgatum  crat ,  quam  quibus  coniun&im.  Sqd 
vbi  adcft  coniun&io  rcalis  cumverbali  facit  aajcctio  vcrbalis  coniuacTtonis 
vt  potcntior  iit  hutufmodi  rcalis  quaro  ca  quar  rcalis  tantum  fit  ncc  coirytc 
habeat  verbalem  dJrc  «v/««##*.Proindc  non  cft  bona  ratiocinatio  qua  vid 
vfus Tribonianus  vt Jegatario&dtiiun&im  vocatos  vcllet  habcre ius  zd<fti 
di  finc  oncrccotundim  verd  vojcaios  cu  oner c,Nempc  quod  farn  oliVji  d 
illi  mctiorts  coditionis  quam  ifti.Qlim  quippc  ommbuscomunchoc/eratvt 
eiTent  rc  diiiun&i.Hodic  VCromni  omncs  £  contrario  rc  coniuft&i,  fed  cuhac 
tamcn  dtrfercntia  quod  quibusconiunctim  Icgatum  eft  ij  Uunt  &  fc  &  yerbts 
coni  uncti,qu  ibus  vcrb  d  1  Ci u nctim  ij  re  tantum  non  ctian»  vcrbis.  Vt  aiite" pro 
coniun&is  rc  habendi  itnt  hodic  tlli  quibus  coniunctim  lcgatum  ftt jpcr  dam- 
nationc  atquc  fi  per  vindicatione  lcgatum  eifet  no  ck  co  fit  quod  intcr  cosius 
adcrcfcendi  cife  Iuftinianus  volucrit  ( cflet  cnim  ratio  illa  prcpofteea  jbr 1 
diucrfo  non  alia  rationc  poflit  intcr  cos  efle  ius  adcrcfcendi  quam  quodifi 
coniun&i )  fed  quia  Voluit  illc  cx  huiufinodi  quoque  lcgatis  pcr  daimi.it 
xquerectavia  traniire  dominium  ateftatorc  inlcgatarium  atque  cx  1  cgatis 
per  vindicationem  vt  conftat  cx  d.l.i.C.  commun.  dctcgat.ln  qua  dans  omni- 
dus  legatis  eandcm  naturam  dat  pro  omnibus  vindicatioucm  no  tninus  quatn 
pcrfonalcm  aclioncro.  Vindicationcm  porro  ccrtum  cft  non  nifi  domino  d&- 
poterc .Fccit  ergo  Iuftinianus  in  neccffarium  antcccdes,vt  in  Icgatarios  omncs 
Uominium  lcgati  recta  via  &  finc  traditionc  tramfcratur.In  quo  vim 
dubio  fccit,  non  tanturo  voluntati  tcftatorumpcr  damnationcm  lcg 
icd  etiam  proprictatt  vcrborum  qua:  inco  lcgatorum  gcnete  vfurpantur.Ham 
vt  in  praeccdcntibus  difp utauimus ,  cum  darc  cihil  altud  fit  quam  dominium 
\xwktxxcl.vbiAHtcm~<>.$.vlt.Dc  •z/rr^//j4/.quomodofkri  potcftvt  her^s 
rctti  aliquam  Titio  darc  damnatus  dominium  transfcrat  in  Titiuni  fi  iai»  x  i- 
tius  ipfo  iurc  dominus  cft  &  confcqucntcr  iam  ab  hcrcde  ipfp  dominiu  abf- 
ccflific  intclligitur?  Aut  quomodo  poflct  apcrttus  dcclararetcftator,  quotf  up* 
ht  dotuinium  a  fc  tranfirc  in  lcgdtarium  rtcta  via  nunquam  fa&Tt  hercdis,qua 
heredcm  damnando  vt  ipfc  trasfcrar?Ca:tcruin  itaconftituto  iurc  vt  don.intu 
tranfcat  rccla  via  ctiam  tn  icgatarios  damnationis  iilud  vticjuc  jicccflano  ad- 
mtttenduincft,Eadcui  rcpluribus  fiucconiundim  fiue  difiunc*timpcr  dana- 
tioncrclicli  cflcillosrc  coiunclos  rationc  domintj  qui  no  xquedicf  fcofsef^rc 
coniunfti  rarionc  obligationis  pcrjbnalis  dadi  qua  hcrcs  erga  ipfos  tencrc^ur. 
Ncc  tninus  in  illis^quam  in  Icg.ttarijs  pcr  vindicationcm  vcrum  eft  nuIIa!s*cos 
habcre  pat tcs  nift  pcr  conc'.trfcm,quia  ficuti  non  tianfit  in  cos  dominium  hU 
ft  ad  excuiulum  Icgatarioru  pcr  vit»Jicationcm,ita  ncquenifi  fub  ea  vclutiac 
faltcm  tncita  condtcionc  filcgatarij  vclint  agnot^ccrc  Icgata;Vodc  fit,  vtcocur- 
fi#<n ficri  ucccfic  fit  priufqui  ipfi  partes  h.ibcrc  dici  poilint.  Quo  admiflo  ncc 
iUudmiriun  eft  inter  eoseu^  iusacicrcfccndi^atioautem  illa  diueriilafTii'' 
Iuftiniaiius  adfcrt  cur  dtfiundo  adcrcfcat  dcficicns  porMpfinc  1 
vcro  cum  oncrc  ncc  fubtilis  eft  ncc  probabnis,Aft  cnirn  videi 
difiunaunlcgaifcytvnufquifquclcgauricMrumfuuonw       aiicnu  agnofce- 
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ret,ciW  6  contra  ri  um  voluitfctjinquitjconiun&im  potcnit  ijs  lcgarc.Quaft  ve 
ro  ficri  cttam  non  poflit  vt  coniunet-im  lcgetur  pluribus  quorum  ahcrutri  fo 
ii  onus  imponatur.  Quid  entm  vetat  ita  quem  fcribcre ,  Ttho  JiCapmitMm  af 
tendera  aut  heredt  meo  deeem  dedertt,&  Sempronto  fundum  (forneltamtm  legoyint 
ita  Heres  meus  Tkto  fi  ttbi  deeem  dederity  &  SemproniofundMm  CorneltMmm  eU 
t§  aut  dare  damnae  efto.  Qua  formula  reli&is  Icgatis  ncmo  ncgauerit  Titium 
&  Scmpronium  re  coniunctos  cfle  in  legato ,  nec  idco  tamen  poflit  quis  bcnc 
diccre  contun&os  illos  ctfe  in  onere  Icgati.  Dcnique  ratio  luftiniani  probat 
optime  lcgatarium  qui  retantum  fit  coniun&us  non  debereonus  fentirc  quod 
alij  co ! legat jno  tniundum  fuerit  feparatim  in  quo  probando  quod  pcr  fc  cta 
rum  crtt  non  fuit  tantoperc  Iaborandum:Scd  non  probat  lcgatartum,qui  &  rc 
&  vcrbtsconinn&us  fit  debcre  onus  fentire,quod  iniundum  ftt  non  ipfi,non 
vtriqoc  fed  foli  eollcgarario  legatum  fuum  repudianri(alioqui  ft  poneres  ruif- 
feinnm&um  onus  vtriquc  facercs  ridiculam  Iuftiniani  fentcntiam  &  omru 
prorferearentem  dubitationc )  quod  vnum  tamcn  maxirrte  probandum  erat, 
cam  pro  co  nc  collcgatarij  onus  pCTfonalefufcipcrc  cogcretur ,  faceret  illa  ra- 
tio  quodfolidum  lcgatum  confequitur  fuo  iure ,  tanquam  ctuod  ftngulis  foli- 
dum  reliftum  fiiifle  intclligarur.  Ncc  enim  hoc  ncgarc  quifquam  poflit  qutn 
negct  inter  eos  ius  adcrefccndi  cffe  debcre,aut  quin  praccipuu  iuris  noftri  circa 
Ktnc  tra»5t.atu  De  iure  adcrcfccndi  principia  fubuertat.  In  edque  quatoperecr 
ratu (ic  no  tatum  avetertbtts  fed  etia  a recentioribus  i ntcr prctibus,cx  ijs  vidcri 
poteft  que.  tractat  jfndr.Fachtnem  Itb.A.ControM  wr.rrf.94.vbi  ncc  mclius  ipfc 
icnritqujin  caetcri  cum  Iufttniani  conftttutionem  md.  f.vbi  autem,\mel\igt}\ 
da  elTe  vult  de  ijs  qui  coiundi  ilnt  vcrbis  tatum.Vcrum  iam  fufHciat  tam  mul- 
tacontraluftinianumaut  potius  contra  Tribonianum  difputafTc.  Dummodo 
addere  nobis  liccat ,  quod  omnium  minimc  prartermittendum  eft ,  ab  codcm 
Tribonianoad  tupradidam  Iufttniani  conftiti  itionem  rcfpicicnte  corruptum 
foiflc  Paulum  in  dtfhl.fi plitribus  %.deiegat.i.  cuius  legis  GueArcrba  fmc  fcnfum 
totq;  difttn&ioncs  rctpicias  nihil  omnino  cft  quod  non  fapiat  Tribonianum, 
quodquenon  pugnet  cum  eo  iure  quod  obtincbat  Pauli  temporibus,&:  quod 
obtinuit  in  id  vfque  tcmpus  quo prilcas  omncs  illas  legatorum  diffcrentias  (ii 
ftulit  Iuftinianus  in  dJ.i.C. commun.de  iegat.fi)  in d.l.vmc.f.vbi aM&Q.de  caduc. 
toUend.  Igitur  in  fiJeicommiflis  quoquc  idem  erit  hodie  quod  de  lcgatis  dixi- 
mus,cum  non  modo  lcgata  omnia  inter  fe  fcd  ctiam  fidcicommitTa  legatis  ex 
arquaucrint exdem  Iuftiniani  conftttutioncs,data  ctiamiideicommiffario  vin 
dic.uione  atque  ita  indudo  co  vt  dominium  recta  via  in  ipfum  transfcratur  c- 
ttani  citra  vllam  traditioncm  quod  olim  nc  cjuidem  per  traditionem  tanquam 
kgitima  caufa  dcftttutam  transfcrri  potuitTet  i.$.D.fi  <ufusfru.pet.l.fi  <fuis  vfum 
fmftkm  i%D.de  vfufr.lcgat.  Verum  obferuandum  cft  de  tideicommiflis  fihgu 
latibus  tantum  non  ctiam  dc  vniucrfalibusaut  particularibus-id  accipi  opor- 
tcrcNam  conftitutioncs  iltas  Iuftiniani  non  pertinere  ad  fidcicommiffa  ftue 
vniucrfalia  fiuc  particularia  cx  co  intelligimus  quod  ipfi  quoque  interpreres 
fatctcs  fidcicomiffario  cui  vcl  totahercditas  vcl  hereditatis  pars  rcftitueda  fit 
nullani  compctcrc  vindicattonem  antequam  fideicommifli  reftitutto  fadfa 
fit  ,  quianon  magishodie  quam  olim  dominium  rcrumheredttariarum  in 
cum  tranfcat  ntfl  fada reftitutione,/<g.j5itf4  6y4n princip  (D.  ad  SC.  T reheU. 
Kifi  quod  putant  nonnulli  cx  arquitatc  canonica  vt  loquunturndeicommif- 
(uua ctiana  vniucrfale  habcrjdu m  clfe  prg  rcftituto  ipfo  iure.  Cuius  fcntcn- 
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tiac  autor  fu  i  t  ni  fallor  Baldus  ad  eap.in prafentta.  Extyaie prohat.  de  qua  tamcn 
an  vcra  fit,quod  non  puto,dicendu  nobiscrit  alio  loco.Accedit  quod  luftin.in 
d.f.vbi  aHtem^hccx.  dc  legatarijs &  fideicommiflaiijs  promifcue  Joquatur ,  o- 
ftcndit  tamen  fc  cafus  illos  tradare  in  cjuibusantea  iusitaerat  vt  aliquocafu 
poffc  t  vni  ex lcgatarijs  aut  hdeicommiflarijs rcs  deberi  >  alij  autem arftimatio. 
At  defideicommiflo  fiue  vniucrfali  fiuc  particulari  ccrtum  cft  nunquam  id 
dici  potuiiTe.Non  quod  hcreditas  acftimationcni  rccipcrc  non  poflit  perinde 
ac  res  fingulac,Sed  quiafidcicommiflarius  cui  prarftita  cflct  hercditatis  arftima- 
tio  non  poflet  vidcri  iuris  fuccclTor  LPaulus  refpondtt  6uD.ad  7Ve£r/.quaIem 
tamen  &  teftator  &  practorfideicommiiTarius  vulteflc  illum  cui  hcrcdkas  h- 
dcicomiflaria  rcli&a  eft  fiue  tora  ftuc  pro  partc,vt  attigimus  capite  prarccdeti. 
Quid  ergo  iuris  crit hodic  in fideicommiflis  aut  vniuer falibus  aut  particulari- 
bus  quod  attinct  ad  ius  adcrefccndi?Nimirum  illud  ipfii  quod  olim  obtincbat 
Vtnonfit  intereos  iusadcrcfccndi,iiueconiuc~tim  fiuc difiunditn  vccati  pro- 
ponatur,id  eft  fiueteftator  ita  dixerrt^ogo te  mthercs,vt  heredttatem  meamT*- 
tio  ftJ  Sempronio  rejfttuasfwc  wzRogotc  vt  heredttatem  mcam  Tttt*  refhtttM 
Eandem  hereditatem  Sempronio  rcfrttut  volo  fiue  ita  Rogo  te  vt  heredthuet* 
meamT ttio  &  Sempronto  pro  aejuu  parttbus  rejlttuas  cjm  vltimus  calus  idco 
minorcm  dubintioncm  habct  quam  cartcri-  quod  in  ca  fpccic  Titius  &  Senv 
pronius  apertiflime  verbis  tantum  coniun&iproponuntur.  Etfiautemin 
prioribus  duobus  cafibus  vidcnturre  coniun&i  &  ad  eandcm  hercuitateui 
vocati  vtproindeiusadcrefcendi  intercoscfle  videatur  tamquam  qui  partes 
non  habeant  nifi  pcr  concurfum,tamcm  non  itaeft.Cimi  enim  tcfhtor  ita  vt 
diximus  locutus,id  cgcrit  vt  hcredcni  fuum  expreflim  obligarct  ad  hcrcditatis 
fideicommiiTum  Titio  &  Scmpronio  prarfiadum,fieri  autem  non  potucrirvt 
obligaretur  illcad  pracftandum  vtrique  in  folidum  hcrtoitatcm  ip/am  (nam 
de  hercditatisxftimatione  iam  diximus  nihil  hic  cfle  quod  traCiari  pcflit )  nc- 
cciTc  cft  ab  initio  partcs  intcr  eos  per  iuris  intcrpretationcm  facbs  mtcUigt  ne 
per  impoflibilitatcm  pracftationisfidcicommiflum  aJioqui  iiuercidat,fidcic6- 
miflarijs  mutuo  fe  impedicntibus,qucmadmoduin  anobis  fupra  difputatutn 
cft  cum  dclcgatis  per  damnationem  rclicltis  agercmus,  quibus  fiiiiillinia  fue- 
runt  fidcicommiflu.Itaque  cum  ab  initio  partcs  habcant  illi  fideicommiilanj 
non  pcr  concurfum,fequiturnon  poflc  intcr  ccs  effc  ius  adcrc(icdi:ncctnagis 
hodic  quam  oIim,quia  quar  ratio  tecit  vt  hoc  ius  tam  in  fidcicomiflis  finguia- 
ribus  quam  in  Icgatis  pcr damnationcm  reiictis  luftinianuscorrcxerit,  ea 
in  fideicommiflSs  vniuerfalibus  locum  non  habct,  in  illis  ideo  corrc&ura  fiut 
ius  antiquu,quia  induxit  luftinianus  vt  in  eos  perindeac  in  lcgatarios  per virv- 
dicattoncm  dominium  rei  legatzaut  perfideicommiflum  reliCtar.  tranfcat  rc- 
Cta  via  nulloquc  in  eam  rem  interuenientc  faclo  heredis  ita  vt  ftatim  conxpc- 
tat  iis  vindicatio,&  tam  cito  quam  aCtio  pcrfonalis.  Indc  namquc  illud  ctiam 
factum  eft.vt  videri  dcbeant  re  coniun&i>&  ad  idem  dominium  vocati,in  c|uo 
tamcn  non  faciant  libi  partetn  nifipcr  concurfum ,  quar  res  inducit  ius  adcrcf- 
ccndi.At  in  fideicomiflariis  vni  ucrfahb.nihil  talc  conftitutu  eft,foIamq.liaJ>em 
illi  a&ionc  perfonale  qua  ncccifc  cft  ipfo  mre  diuidi  inter  ipfos,  ficut  &  diuidi- 
tur  hercdis  obligatio  de  prarftando  fideicommiflo.  NihiJ  igitnr  cft  quod  facxat 
vt  in  fuprafcriptis  cafibus  ij  quibus  hereditas  per  fideicommiflum  retitfa  ell  m 
deri  dcbeant  re  coniunfti  nec  proinde  vt poflit  intcr  cos  eflc  ius  aicrefcendi 
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nifi  in cafu l.i.$.fed  &  jMoti* D.*d SC. TrebeU. hoc  cft  hcredc  ad poftulationc 
Vnius  cx  fideicoramiilarijs  coa&o  adire.  Eft  itaque  ucccjTari  u  m  hodie  perin^ 
deac  olirn  vt  inuicera  fubftituantur  fi  tefhtor  velit  deficientcm  vniu«  portio- 
netn  ad  aliutn  peruenirc  non  apud  heredcm  qui  fpontc  adicrit  rcmanerevt  in 
l^u m  proponeburm  6+.i.Tma  Seio  Zj.f.Seta IwertU  de  leg.z.I.Sctuola  76.  D.ad 
S£  TrebeU. 





ERROl  dVARTVJ. 

De  portione  heredtuuf  adcrefcente  heredi grauato  *n  tranfeat 

vi  fdetcoTnmt(fa\ 


Tdimvs  deiure  adcrefcendi  intcr  fidcicommiftarios  cV  Iceata- 
rios.  Alia  nunc  quarftio  ell  De  iurc  adcrcfccndi  quod  inter  hcre- 
des  locuni  habct  an  tranfcat  in  ridetcomilTarium.Ea  tracta;  VJpia 
nus  cx  Papiniano  in  l.Papimanus  ^D.ad  SC.T rebell.cmu%  fcntcn 
tia  ilia  cfle  vulgo  noftri  putat  vt  ncqueVlpianus  ncq;  Papmianus  dubitauermt 
adcrcfcedi  ius  in  fideicd  nirtarium  traiire.Illa  ratione  quod  fideicomiifarms  hc 
reditatis  fit  fuccclTor  iuris,in  eumq;  proindc  traicant  iura  omnia  qui?  tratifeut 
inhcredem  cuiusctialocoeft.Itau:  (i  quis  heres  inftiturus  ex  fcmiifc  rogatus 
Ut  herediratem  id  eft  portionem  iuam  hereditaria reftttucre,dcindc  fada  iam 
reftttutioncportio  cohcredts  adcreuerit,vo!unt  illi  adcrcfcentem  qtioq;  por- 
ttone  acquiri  fidcicomilTario.In  quo  faneerrat.Eft  cnim  verius,quod  Iacobus 
Cuiacius  docuit  Iw.iz. Obferuat.cap. \z. non  tranfire iusa  lcrelccndi  infidctcd- 
milTariu  quauis  fit  fuccetfor  iuris.Dicitur  ilie  enim  fticccffor  iuris  &  hercdis  lo 
co  cftc,reipcdu  teftatoris,quod  ad  cxcplu  hercdis  fuccedat  in  omnia  i  ra  defu 
&i,non  autem  rcfpeAu  ipfius  hcrcdis  quaii  fuccedat  inomnia  iura  qua?  habuit 
heres,  aut  quae  habcrct  ii  hcredttatcm  non  rcftitui{fct.Ius  autcadcrcfccndi  no 
cft  cx  numcro  eorutn  iurium  qu$  fuerunt  dcfunjti  cum  incipiat  ab  hcrcdc  cfq; 
acquiratur  exbeneficio  lcgisp  jttus  quam  cx  voluntatcteftatoris,quo  cwa  in- 
nito  eiTet  ille  ius  h  jc  h  lbiturus.  Porro  ncrno  dixerit  hdeicoramiilariura  fuccc- 
derc  in  iura  herc.iisgrauati,nift  quar  a  dcfun  ro  rucrat  tranilata  in  hcrcdc,quia 
trirum  cft  &  ipfis  quoq;  vulgaribus  interprctibus  &  pragmaticis  cognitum, 
Pcr  fideicommiifum  fucccdi  tcftatori  nonhercdi  l.coberedt  ^i.f.camphx.  De 
t/u/jr  ftf  pHpilLfHbj}u.l.fequens  qu.tftio  6%.de  leffauz  lncpu  igJttjF  eft  iJlarurio  vc 
ideo  tranhrc  debcat  tus  adcrcfcendi  tn  fidcicommiffariuiu,qU6d  tllc  iurts  fuc- 
ccffor^t,Vt  &  illa  quod  ipfc  fit  hcredis  loco.Huius  eni m  propofitionis  idcm 
<jui  illius  fcnfus  eft,vt  cxeplo  heredis  &  acfi  hcres  ipfc  ciTet,fucccdat  in  iura  dc 
f  ii ncci  omnia ,  non  autcm  vt  fuccedat  in  iura  ipfius  heredis ,  quod.4cmuin  cf- 
fct  hcrcdis  hcredemcifc  non  hcrcdis  loco.  Poflit  quis  pro  hdctcomrnifijr  io 
iiioueri  probabilius  ex  eo  quod  portio  adcrcfcit  portioni    velut  alluuio, 
vt  cx  eoacm  Papiniano  fcriptum  eft  in  le^.fiTitio  fruchit  53.^.1*  D.  de  vfnfr. 
Atqui  negari  non  poteft>quin  faltcm  poit  ridctcomidi  reftitutionc  flicTta  liJci 
Cdmrnilfarius  habcat  porttORcm  fibt  reftitutam.  Quidni  crgo  adcrcfccntcra 
cjuoquc  habcbit/Ncquc  vcrd  adrationcm  hauc  quicquatn  rcfpondct  Cuiacius 

GtiGG.  ij. 


Digitized  by  Google 


s 


ti«>8         ANT.  FABRI  DE  SkR6*.  *RAGMAT. 
ad  quam  tamen  potiflimum  refpondohdum  erat.Scd  &  vt  bene  fcntiat,moue- 

tuf  mala  rationc.   Ait enim  ius  adc rciecndi  non  faccre ,  vt  plns  habcat  cjuis 
quam  tefhtor  dari  voluit ,  fcd  nc  minus  hjbcat,cum  nihil  aliud  fit  >  inqint, 
quam  ius  hercditatis  vel  legati  intcgrum  ncc  diminutnm  per  concurfum  focn . 
Quod  etfi  veriflimum  eft  quantum  ad  legata  &  fidcicommifla ,  in  heredtratL 
bustamen  falfiflimum  cft  inquibus  nimirum  poteftas  lcgis  inducit  rusad^ 
crefcendi  etiam  inuito  teftatorc,vr  &  intcr  ini  itos  hcrcdes,quod  ncque  Cuia- 
cius  ipfe  ncgaucrit.    Nam  cum  tcftator  ita  feripfit  Ttsms  heres  efio  ex  femtffe 
unUit/hSempromHs  ex  alio  femiffe  hefls  efiox^xt  vnqmm  dubitauit  quin  vno  t% 
iftis  rcpudiantc  dcrlcicns  ipfms  portio  adcrcfcat  cohercdi,vt  habeatUletotam 
hercditatem  quamuis  tcftator  non  nifi  fcmificm  hcrcditatis ad  cum perocnire 
voluiifct  ?  Cum  igitur  tractemus  dc  frdcicommiiTo  hereditatis , aUaVtatio  af- 
fcrenda  cft  cur  non  etiam  inuito  tcftatore  portio  hercditatis  dcficicnsadcref- 
cat  portioni  reftitute^ncc  debuit  vir  doctiflimus  eandem  hac  in  re  coh&ituc- 
re  rationem  hereditatis  &  lcgati.    Dcbuit  fanc  eandem  conftirucrele- 
gati&  fidcicommifli  etiamdc  hercditatcnifti,quoniam  quferatio  fatit  vt 
intcr  leeatarios  ius  adcrcfcendi  noncxneccflitatc  inducatur  (cd  cx  (bla  volun- 
tate  teftatoris  vt  fuo  loco  difputauimus  eadcm  in  fidckommiflii 
ticularibus  locum  habct,quod  portio  dcficicns  etiamfi  non* 
tanovcl  fidetcommiflario  ,  non  idcirco tamen  vacatura  fit  ,  fed  pcnes  hcrc- 
dem  qui  vcl  lcgato  vel  fideicommiflb  gra-uatus  fuerit  rcmanfura.   Nec  quod 
infideicommiflum  pars  hcrcditatis  dcduda  fit  >  faccre  poteft  vt  codcm  itire 
cenferi  hac  parte  dcbeat  ttdeicommiflarius  quo  heres.    F.tfi  enim  pars  hcrc- 
ditatis  vcrc  eft  hcreditas l.fiT$tms^6  .deleoat.y  non  tamen  hcrcditas  illa  vc\ 
pars  hareditatis  quar  ex  fidekommrfio  reftttuta  fuit :  quia  com  non  poflit  de- 
beri  ncdum  praeftari  fideicommhTum  nifi  pdft aditam  hxx  cd\tzicm  Jsg^J.tUe 
a  ejm  ii4.uverfi.qMtd ergo  l.fi pmroni<fr$.qui fideicommtffam  & pafL  D.ad SC 
TrekeU.  hcreditas  autcm  exquo  inftanti  adita  eft  definat  efle  heredttas»fiar~ 
que  patrimonium  hcrcd\<hl.\.&totM.D.deJeparat.  confequcns  cftvtcahc- 
rcd i tat is  por t io ,  qnar  fidcicommiiTario  refti tuta  eft  ,  non  iam  dtccnda  fit  cf 
•  fc  hereditas ,  fed  fuifle ,  quod  appofite  &  elcganter  morc  fiio  Vlpianus  nofter 
expreflit  in  lan  fUeicommsffaria  i8.2>.  ad$£.  Trebeli.cuin  fcripfit  cum  qui  ro- 
gatus  eft  hereditatem  reftitucrcid  vidcrirogatum  reddcre  quod  fuit  hercdita 
tis.Inde^quc  nimirum  eft  quod  fideicommuTarius  non  fit  heres  pcr  fiJcicom- 
miitariar hcrcditatis  reftitutioncm  fed  tanrarn  heredis  loco,quia  nccquod 
ciieftituitur,hcreditaseft.    Alioqui  cuni  hcreditas  iNafitquse  immcdiatc 
hcrcdem  facit(lex  enim  facit  quidcm  &  hereditatcm  &  heredem  hfiltHsfssm*- 
kas.iS.D.adleg.falctd.Ccd  hcrcditatcmimmediate,hcrcdcm  vero  mediatc  pcr 
caufam  hcredttatis)proculdubio  tam  fierct  hcres  vcre  is,qui  cx  fidcicornrnrC 
Co  acquircret  fibi  veram  hcrcditatem  quaro  qur  per  aditionem  ex  inftitutio- 
nc.    Ac quamuis  fi Jcicom m i ilanas  quoque  hcreditates  dicere foleamus  >  a- 
kufioc  tamcn  &  improprie  ita  dicimus ,  quoniam  aJrquandocV  antercftito- 
tionem  hercditates  vcrc fuerunt  ,  quomodo etiam  mortuum  homincm  dio- 
raus  >  nonquodiam  homo fit cnm  mortuus  cft  ,fedqutahomo  fuirpriti- 
quam  morcretur  ,  neque  fieri  potcft  vt  aha  locutione  vcl  bremus  vci  mchm 
i  «xprimomus  vtrumquc id  eft quid  faerit aliquando  td  dc.cjuo  agimus  &  quid 
auBf  fifcjmana  rum  &  mortmim  homiccm  dicixnus  &  fidcicommillariam  ht- 
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reditatem.  Et  hinc  quoque  peccndarcfponlio  cft  ad  obiectionem  quam  pro 
fidcicommitfariosficri  poflcdiximus  quod  portio  adcrcfcat  porttonUporcio- 
ncm  vcro  habcat  non  hcres  cjui  iam  rcitituit  fcd  ridcicommiifjrius  cui  fuit  rc- 
Itiruta.  Nam  immo  vcro  ncgandum  eft  cam  habcrc  lidcicommilfarium  nc 
quidcm  poft  reftitutionem,cum  portio  illa  qu.im  habct  ncc  hcrcditas  ampliu.s 
iitnechcrcditaria  qualis  tamen  vcrc  cftalia  portio  quxadcrefcit  quippe  qua 
poncndum  cftnondum  hiillc  acquifitam  ,  ciun  iusadcrcfcendi  numqttam  lo- 
cum  habcac  in  porcionibusagnitis  &c  accpiiinis  f.vmc.p.hts  uadeji?,ttis  C.de  Cd 
duc.to.iend.ivM  cum  agitur  dc  vfulructu,quia  vfusfru&us  quotidie  nouus  con- 
ftitui  mtelligituracproindecalisqui  nunquam  fucric  acquifitus/.i.  jf.iw?r^«»i 
D.de  vftjru,  adcrefc.  Cum  igitur  portio , qua:  adcrcfcit  vcre  iit  hcredit  11  ia> 
fiddcommitf.irius  autcm  nequchcrcslit  nequc  hercditariam  portior.em  ha- 
beat,confcqucnsomninocit  vt  nulla  racio  fit  propter  quam  lus aJcrcfcen- 
di  ftdeiCOiniiniTario  compcterc  dcbcat,ac  non  potms  heredi,qui  iicct  pcr  adi  - 
cionem  feccru  vc  portio  quam  libi  acquifijt,  &  hcrcditas  &  hcrcdicaria  clfc 
dc/icrit  ,  non  ob  »d  Utne  minus  uiris  haberc  debcr,quam  fi  portio  hcrcditaru 
remancrct ,  cum  per  cius  acqtUlitionem  iadtus  ipfc  lit  hcrcs ,  hcrcditas  autcm 
&hcrescode  n  iure  ccnfeanrur  quia  &  eandcm  perfonam  repraricntant  liccc 
diucrfas  habcant  lppcllstioncs  /  heres  cr  heredstxs  iz.  D.de  vfucap.  Atqui ,  in 
quies,n  >n  potclt  dtci  partcm  vllain  habcrc  hercdcm  ,qui  cam  quam  habcbat 
iam  reft«tuit.I.ii:no,inqiiam  ,  partehabet  adcoquciilain  ipfamquam  rciticuit» 
quia  cum  hcrcs  poft  reitirutam  quoquc  hcrcditatc  nihtlominus  hcrcsmaneac 
§  jrtflttHtAlnJlif.de fidetc.hered. licut  is  qui  cotam  rcftituit  hcrcditatcm  ctim  cf- 
fet cxalfcfcripcus  rcmancc  hcres  ex  totoalfcita  &  qui  ex  femille  inftitutus  fc- 
milTem  rcftituit ,  rcmanct  hcres  ex  co  ipfo  femilfc ,  ncc  tam  porttanem  ipfam 
quam  bona  portionis  rcltituilfeinccIIigicur,quado  nec  fi  voluilfct  hcrcdis  no- 
me  cxucrc&  illa  portione  iurehcrcditatisrcititucre,tatncn  id  faccrc  potutlTec» 
fiquidem  &  hcrcdicas  &  portio  hcreditaria  cfie  iam  dclicrat  vt  diximus.Quo- 
modo  autem  rcftttucrc  potuillct,quod  ncquc  ipfc  amplius  habcrct ,  ncqucan 
reruin  natura  amplius  clfct?  Nomcn  cnim  hcrcdis  qjod  folum  h;ibcc  ne  por- 
tioncm  hcreditariam  nifi  nominctenus  amililiedict  pollit,  idco  translerre  in 
fideicommifiarium  non  potcft ,  quia  ncc  dc  eo  r<>gatus  fittt  a  teftatorc  ncc  Sc- 
nituconfulti  Trcbciliani  autoritas  ,  quxad  cransfcrcndas  accioncs  ncccifaria 
luic  ad  cransfcrcndum  hcrcdis  nomcn,quod  mulco  eflct  diihcilius  &  dc  otio  m 
lul  lcnatufconfultivcrbadixerunt,accoininorlari  vllomodo  potclt.  Ncquc  oii- 
rum  autabfurdum  videri  dcbct  hcrcdcm  cv  pmequi  portionis  fux  hcrcdita- 
riseboniiam  reftirucritpartcm  nihilomius.  adhuc  habcrc  dici  quta  p.irshcrc- 
ditacisficuchcreditasclt  vt  modo  diccbamus  ita&  hcrcditatis  cxcmplo  itiris 
iotcllccCum  habcteciam  finc  vllo  curporc /.heredttus  fo.  D.de  pcttr.hered.Con 
cludamus  igitur  in  propofita  fpccic  &  qtixltione  p«,rtio«em  dcficientcm  ad- 
crcfccrc  nontidcicomir.iirario  polle,fcd  hcrcdi  dcbcre.  Ncc  pro  intcrpictum 
errore  quicquam  tacit  quod  cx  P.ipmiano  fcribit  VlpiaotlS  in  d.  /.  Ptptntanus 
portioncm  dciicicntcm  ad  fidcicommilfariutn  pci  tincrc.  Nam  vc  fupradicto 
loco  benc  lacobus  Cuiacius  obfcruauit,tractauit  Papinianus  cam  tacti  fpccicm 
j  n  qua  hcres  cx  partc  inftitutus  ,  deq-,  ca  partc  reftitucda  rogacus  C^ctii  herc 
dic.uc  dixcrat  &  adierat compulfus  pcr  prxtoi c  fidcicomiii.irio  poilubntc.  lu 
qua  fpccic  non  potcrac  dubicari,quin  portio  dcficicns  non  pciict  rcmancrc  pc 
ncs"hcrcdcm  quippc  cui  propccr  iniunam  quam  tccic  jictuncto  cuius  fuprc- 
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mas  preces  dcftitucrc  voluir>ac  re  vera  deftituiflct  nifi  inuit*  adire  coaftus  &tf 
fccomne  lucrum  aufrerendum  eft  quod  vel  habuerit  vel  habcre  potuerit,  non 
tantum  ex  teftamento  fed  etiam  occafione  tcitamenti,dcnique  auicqutd  non 
habuiflct  fi  heres  non  ruiflct  l.tta  tamen  ij.f,  ejni JkffeEtam  &  $. fiprdceptis  oj 
d  i.fi patrom  ^yt.qnt fidcicommiffam  <tj  §.adeo  eod.nt.ad SC.Trebcu. Liecmbe- 
rcdttas  i^.D.de  condttt.tndeb.opa*  licec  is  qui  adic  coactus  no  uiinus  heres  fiat 
peraditionem  tahTque  mancat  etiam  poft  rcftltutionem  quam  quivltro& 
fponte  adit ,  in  ljs  tamen  quac  ad  ipfius  commodum  fpeftant  perinde haben- 
dus cft acfi  non  ciTct  hcres,cum  id  cgcrit  quantum  potuic  ne  eflct,ncc  coadus 
fuerit  eflc  nifi  periculo  incommodi  &  confcqucnter  cciam  commodi  akeni./. 
i.&A^ad  TrebeU,  Scd  fi hic  idem  hcres  cx  partc  fcripcus de  quo  Papiflianus 
tradat  fponte  non  coactus  adijfset  ,  aliud  haud  dubic  Papinianusrtfpon- 
diflet  ,  neque  dignam  rcm  putaiTet  de  qua  dubitari  debuiiTet ,  An  ndekom- 
miflarioadcrefcercccaportioquam  nihil  prohibebat  rcmanere  peneskese- 
dem.Idquc  ita  ctTe  ex  co  quoque  intelligimus ,  quod  Ulo  etiam  cafu  quohercs 
compuliusadrjr  non  umendubitat  Papinianus ,  quin  deficicns  portio  adcicf- 
cat  hcrcdi  cum  ob  cam  caufam  difputct  an  fideicommiifario  fitopusnouicoi 
dionc  auc  falcem  noua  rcftitutionc,cjuibus  tame  quarftionibus  nullus  locBSit 
linqueretur  fi  fidcicommiiTariusintcUigeretiirhabcrc  portioncaliquamcuiea 
portio  quae  dcficit  adcrcfcerc  poflct  rcda  via  non  pcr  mediatn  penbnam  hc- 
rcdis.  Non  igitur  quaeftio  illa  tractatur  a  Papiniano  , An  portto  deficicns  ad- 
crcfcat  cohcrcdi>an  fidcicom m inar io  ,  ncc  fi  adcreuer it  poft  rcftitu ti oncm  ai> 
herede  ra£tam  &  heres  compulfus  adicrit  ( certum  cnim  erat  hoc  ctiam  cani, 
quonam  crgo  non.^adcrefcere  herediquod  &  Papin^pertc  cxprimit  ijsverixs 
adcrcutjfc fcrifto  beredunec  rurfus  An  ca  posHuo  quae  foli  hercdt  adcreueratpc- 
nes  eum  remanere  debcret(nam&  hoc  quoquc  ccrrum  erat  non  dcbere  cim  is 
compulfus  adijflct)Scd  tantum  de  illo  quaeritur  apud  Paptnianum » Anfidci- 
commiflarius  egcat  noua  coadione.  Stc  enim  lego  uon  vt  vulgo  afom  co» 
vc  dilputatCuiacius  nullafit  adro  woditafideicommiflar  io  ad  coropcllendom 
heredcm  adire,fcd  extra  ordincm  a  prartorc  decrctum  poftuktur  l  retufartt* 
t.fipoftutante  Gj.l.feruo  muito  ty.f.cum prttor  D.  eod.tiejpumux  Bart-vt ooie- 
crione crf igiat,a Aionis nomcn large*  poni  dicat  pro  ofhc  10  Uidicis,quaft  vero 
Papiniani  teporibus  idcm  fuer»t,ficrt  qui  d  officio  hidkis  &  dccrcto  pranoris, 
nequcrurfum  4^/&a»rquomodoTegeudum  puctt  idem  Cuiacius.  Ltfietiam 
idem  videtur  cftcctus  quzftionis  hurus  Vtrum  noua  aditionc  opus  fit,&  iilius 
Vtnun  noua  coa&ione  quia  non  fit  coactio  nifi  ad  adeundum  ,plua  tamcn  eft 
quarrcre  An  fic  opus  noua  coa&ione^quam  virum  fic  opus  noua  aditionc,  fi- 
quidcm  ficri  poflct  vc  nouaadicionc  opus  efsct,ncc  tamen  nouam  coa&ioneTO 
prartac.  fideicommifsarius  adhibcretcumnullumfitcdidum  decodemhcre- 
dequi  iam  femcl  coa&us  eflet  iterum  cogendo,vcrbaquccdic1torumJeguro& 
ftipulationttm  vc  plutimum  fic  accipiendafint  ,vtcorum  poteftas  primoa- 
&a  concludacur  vuJg./.^«fr  ^y.fJhocfermonc  De  verk.ejr  rer.jSgntfic.l.  enm 
Catcndif^i.  *Dc verhobltg.l'dotii 6%fD.de ittr.dotJeanter focerum z6.$.  vtom. 
De  patt.  dot.teg.  ckm ptttra  15. 0".  vlirm.jf.de  reb.autor.iudic.pofitd.teg.vtnm.}.  & 
kacepudcmmfm.C.  de  iur.  deftb*  Icaquc  qui  quacrit  an fit  onus  noua  aditiont 
non  iacoquarrrtan  fit  locus  nouarcoatfttoni  ,  quomodoccontrariocuiaa 
noua  cooc%onc  opus  fit  quacrit,dc  illo  ctiaru  quxric  An  fit  opus  nouaadicio- 
aew  Taccoquodprobabiiior  cft  cmcndatio vt  pro  a£l»anc  lcgajnus  coatiune 
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quam  vt  etditiene.  Et  huicemendationi  noftrat  conucnientior  etiam  cft  ref- 
ponfio  Papiniani  ,  aut  Vlpiani.  Scquitur  cnim  &  *it  fecurumeffe  eumpoffe. 
Nonenim  fccurum  fidcicommifsarium  quicquam  magis  facerc  potcft  quam 
fi  non  egeat  noua  coactione  ,  quia  cum  coa&ione  opus  cft ,  periculum  fub~ 
cft  ne  ante  coactioncm  moriens  hcres  fidcicommifsarium  dccipiat  vt  fcri- 
ptum  eft  in  dtcl.lMle  *  <?uo  tf.i.Etfi  iilud  quoquc  vcrum  eft  non  pofcc  nouam 
coa&ionem  cfse  neccfsariam  9  nifi  cum  opus  eft  noua  aditione.  Inpro- 
pofito  autem  cafu  aditione  nulla  opus  efse  cum  prior  fufficiat  quoties  ab 
vna  cademque  perfona  adeundum  cft  leg.fi  quis  heret  35.  6.  fifolus  80.  in 
fin.  *D.  de  acimrend.  hered.  Dubitandi  tamen  ratio  apud  Papinianum  erar, 
quoniam  quifquis  adit  coactus  quamuis  hercs  iiat  non  tamen  vidctur  ha- 
buifsc  volunutem  acquircndat hercditatis ,  ncc  proinde  heres  fa&us  cfsc  ni- 
fi  quatenus  coa&us  fuit  ,  Non  fuitautem  coa&us  adirc  nifi  proea  parte 
quarareftitucrc  debuit.    Ergo  ncc  nifi  pro  ca  partc  videtur  hcrcs  fa&us  cf- 
ic ,  ncc  bcnc  comparari  pofscci  qui  fpontc  adijtpartem  hcrcditatis  :  Hic 
cniin  fcic  auc  fcire  debctncri  pofsc  vt  alia  portio  dcficiat ,  futurumque  co  ca- 
fu  vt  portio  ilh  dcficiens  fibi  adcrcfcat ,  &  idcirco  ea  condicioneadire  intcl- 
ligitur  leg.fi  dao  38.  eod.  leg.fi  futs  «433.  D.  dehered.  infiitu.  quod  nonfimi- 
liter  dici  pocclt  dc  illo  qui  idir  coa£tus,qui  ficut  nullam  habcc  adquirenda»  he 
reditatis  voluncatcm  niii  coa&am ,  ita  nec  nifi  quatenus  coacta  eft  :  Cum- 
queadcatalieno  pcriculo  ncc  tam  vtipfc  fiat  hcres ,  quamquam  in  neccfsa- 
rium  antcccJcns  hoc  qtioque  confequitur  ,quam  vt  cum  cui  hercd  itariam  por 
t      tioncm  rcftitucrc  rogatus  eft , faciat  cftedtu  fideicommifsarium  ,  viJctur  re- 
&ius  pofse  comparari  eiqui  adit  vt  alium  faciat  hcredcm:Dc  quo  fcriprumcft 
1      in  dttl.leg.fi folus  §tvltS\  noua  portio  ei  defcratur  noua  opus  clse  aditionc.Sed 
tamenaliudPapiniani&Vlpiani  iudicium  cft  neq;a<ftionem  nequcadittoncm 
nouam  efscncccfsariam  ,quoniamquod  ad  caufam  hcrcditatis  acquirendae 
f-      attinct,nihil  diftat  intcr  coactam,&  voluntariam  aditionem  fcd  tantum  quod 
0     ad  caufam  commoHi  cx  heredttate  adita  retinendi ,  quia  is  qui  adit  fponte, 
4      retinet  omnia  qu<e  ve)  tcftatoris  voluntas  vei  Pcgafiani  fcnatufconfulti  autori- 
v      tas  ei  dcdit.  Qui  vcrd  adit coactus  nihil  prorfus  rctinct  nifi  quod  habcret  e- 
d     tiamfi  hcrcs  fcriptus  non  fuifset :  ScmpeVque  verum  eft  h anc  tfii  partcm  he- 
P     reditatiscoatfcusadijt , perinde  atque  fi  fponte  adtj(set,vidcri  ca  condicio- 
\p     ne  adiifse  vt  fi qtiando  aiia  porrio  dcriccrec  cam  quoquc  fibi  acquircrct ,  fcd 
4     eodem  modo  quo  priorcm,iJ  eft  inuitus,ac  proindepcrlculo  fimilitcr como-  s 
3*     doquc  &  incommodo ftdcicommifsarij:qui h  vcllct diccrc  non  ruifse  coaclum 
^     a  fe  heredcm  vt  adirct  nifi  pro  partc ,  altcriufque  porttonis  adcrcfccntis  oncra 
&     dctrectaret,multo  mtnuscfsctaudiendus.  Nam  cV  ipfefctuitaut  fcirc  dcb.iit 
^     tleri  pofsc  vthuichcrcdicxparteinftitutoquemadircco^cbJt,alia  portioin- 
jt     uito  quoq*,  adcrcfccrct,eoque  cafu  iuturum  vt  proprio  ipftus  fidcicommifsarij 
p     periculo  &  lucro  cedcrct  ius  illud  adcrefccndi.  Quemadmodu  (i  heres  cx  afsc 
[1*     mftitutus  rogatuscfsct  tibi  partc  hcrcditatis  ptirc  alia  alij  fub  condicioncrefti- 
Li     tuere,tuque  hcrede  fufpecta  dicentem  ajire  coegtfses,totain  hcrcditatem  intc 
#     rim  fufcipere  cogercris^nc  mancrct  in  pcticulo  vel  dano  hcrcs  dcficietc  fortaf 
f     fij  fidcicommifli  altcrius  partis  c*ndicionc  l.\.%fed  &  quotictl  cogi  16.  $.  idem 
M*ci*rtHs  Dutd  SCT r*M/.Sequitur  in  d.l.PMptnumusfDe  illopUne  folo  qture 
duatTjSn  et  ofus fit  nou*  refiitutione  pofie^u/tmportio  adcreHtt.  Ponim*  enim  ad 
crcuific  portioocm  fada  iam  rcftitutionc  vt  probant  prxccdcntia  illa  verba 
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demde fideta>mmtjfartttsqnarmftt{xc&.c  namque  Cuiacius  fic  legendum  ait>non 
Vt  vulgo  tgnarus )  adcrcmjfe  porttonem  hereAttatU  pofl  refltttttumcm  fcripto  he- 
rf<&.Indeque  ratio  dubiundi  fumebatur  propter  quam  noua  reftitutionc  opus 
ciTc  videretur,cum  pcr  priorem  reftitntionem  non  poffetdici  reftituta  portio 
cjux  nondum  fuerat  acquifita.Exaltera  vero  parte  pro  fideicommifTario  ne  no 
ua  rcftitutioneindigerttiilud  vrgcbat  quod  omnia  quar  heres  perdit  qui  com 
pulfus  adijt  tacito  iurc  fideicom n . uTanum  fecjuantur,vt  Cuiacius  ratiocinatur 
iupradicto  loco  vbi  hac ratione  motus  concludit,quanquam  dubitamer,  non 
magis  rcftitutione  quam  aditione  noua  opus  ciTc.Mihi  tamc  Papinianus  vidc- 
tur  incontrariam  fcntctiam  proclluior  fuiflc,cum  fignificet  nonobfcure  alia 
hac  in  re  caufam  clTc  coa&ionis  aliam  reftitutionis.Et  certc  ita  cft .  Na  vt pars 
deficicns  adcre&at  portioni  iam  aditae  flt  ex  fola  iuris  potcfta  tc,ev  idco  quam- 
uis  aditio  fit  fa&i,vna  tamen  adcoquc  vnius  partis  aditio  fufficit  ad  totam  hc- 
rcditatem  acquirendam.  Atreftitutiohereditatis  facfci  eft  non  iuris  ,  idcoquc 
nullum  eficctum  habcre  potcftnifi  quatcnus  facta eft.Et  quod  aitCuiacius  om 
nia  quar  hcres  pcrdit ,  fcqui  fideicommiflarium  ipfo  iure,non  pcrtinct  ad  illa 
qua?  poft  rcftitutionem  acccdunt,&  pro  quibus  in  fidcicommilTarium  transfc 
rendis  rcft itutione  aliqua opus  eft.Et  confequentcr  ficri  nequit  vt  qui  partem 
duntaxat  hereditatis rcftituit,totam  hereditatem  reftituiflc  mtclligatur.  Nili 
hactcnus  vt  fi  fidcicommiflarius  antc  adcrefcctis  porttonis  reftitutionem  dc- 
cederctfine  hcredc,ca  quoquc  portio  pro  reftituta  haberetur,qucmadtnodum 
haberetur  tota  hereditas  fi  nihil  adhuc  ex  ca reftitutu  cfTct  t.apnd  luhanum  n.$. 
•vlt.l.pofiulante  44./» prtncip.eod.tit.ad  SC-Tre6ell.T)ix\  fi fidctcommtjfartus anu 
reflttuttonem  decederet fine berede ,  quia  fi  hcredcm  habcret  aut  aliqucm  fucccf- 
forcm  qui  heredis  loco  cfTet  puta  bonorum  po(fefTorem,non  poifct  fuccciTor 
illcrecufarc  quominuseam  quoque  portionem  fufciperet,  quam  defundus 

gife  fi  viucrct  fufcipcre  co^crctur^d.t.pofltJante.  Loquor  autcm  defidcicomif- 
rio  non  dc  heredc,quia  etiamfi  heres  moreretur  antc  rcftitutionem,fi  quide 
aliquo  fucccflore  rcliclo,pofl*et  &  deberct  fucceflbr  illehereditatem  rcftituero 
pcrindequc  transferrct  a&ioncs  quamuis  verba  fenatufconfulti  Trebclliani 
non  nifi  pcrfonam  ipfam  heredis  demonftrcnt  l.tfuamms  40.  $.\.eod.titS\  ve- 
ro  abfque  fucccflbrc,adhuc  tamc  acliones  ipfo  iurc  in  fideicommifsarium  traf 
lata?  intelligcrcntur,faltem  exluftiniani  conftitutione  ml.petmlt  £.cod.  Papi- 
nianusvcro  &  Vlpianus  ideo  tra&ant  de  portionequaiadcrcucritfcripto  hc- 
redi  poft  faclam  rcftitutionem ,  quonia  in  ea  quae  antc  rcftitutione  aditioncq; 
adcrcuifset  dubitandi  ratio  nulla  occurrerct,quia  priore  &  aditione  &•  rcftitu- 
sione  contineretur,tanquam  quae  cum  altera  portione  quam  vtiquc  &  adircfic 
reftitucre  heres  cogerctur,iam  efset  iunda ,  eodcmque prorfus  iure  cenfcnda. 
Cum  autcm  illo  ctiam  cafu  quo  hcres  ex  parte  fcriptns  coa&us  adijt,non  dnbi 
tct  Papinianus  quin  dcficiens  portio  ipfi  adcrcfcat  poft  fa&am  quoquc  reftitu 
tioncm,inteIligimuade  co  dubitari  multo  minus  poflefi  hcres  adierit  fponter 
quia  nemo  dixcrit  minns  iurishercdem  haberead  acquircndam  hercditatem 
cum  fponteadijt  quam  cum  coaclus,qui  &  plus  habet  in  eo  quod  illaetiam  re 
tinctquat heredt  coacte adeunti  eripiuntur.Curcrgo  portio  hcrcdiratis  qux  i- 
pfi  fiue  fponte  fiue  coacle  adeunti  adcrcfcit,ci  eripietur  cum  fponte  adijt/quaa 
Soquidcm  habct  iilanvfuo  iurc,nc£  dc  ea  rcftitucnda  rogatus  fuiu 
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&e  iure  adcrefcendi  in  hereditate  vendtta  an 
tranfeat  in  emptorem» 

N  hac  etiam  quarftione  habebimus  virum  clariflimum  Iaco* 
bum  Cuiacium  fententiat  noftrar  contra  pragmaticos  &  vulga- 
rcs  intcrprctcs  ftrcnuum  aflertorem,  fcd  itatanicn  vt  fimus  o- 
ftcnfuri  cgcre  quoque  ipfum  aflcrtore.Confenticns  fcrc  vox  cft 
omnium  intcrpretum.  lus  adcrcfccndi  tranfirc  in  cmptorem 
hereditatis,Puta  fi  quis  cx  fcmuTc  inftitutus  acccpto  cohercdc  adhucquc  dcli- 
berantc  1II0  adrent  partcm  fnam  dcindc  vcndidcrit,mox  cohcrcdis  portio  de- 
fccerit  &  quod  conlequens  cft  portioni  iam  aditar  adcrcucrit ,  non  ipfius  ven- 
ditoris  commodo  ius  hoc  ccdcre  fed  cmptoris: vt  concludit  Bart.  ad  /.  re  con~ 
uinnt.ruim.iG.de  legau  5.  nullam  hac  in  rc  dirTercntiam  poncndam  exiftinians 
inter  hercditatcm  &  Icgatum  ,  ncc  intcr  fucceflbrcm  vniucrfalcm  &  fingula- 
rcm.Iduuc  tam  cx  Vlpiani  rcfponfo  in  l.fitotam  %\.D.de  acfuirJ>ered.  vbi  fcri- 
ptum  eft  fi  totam  eam  partem  cx  qua  quis  hcrcs  inftitutus  cft  tacitc  rogatus  fit 
reftituere,  nthil  ci  deberc  adcrcfcere,quia  rem  non  videtur  habcrc  ,  quam  cx 
ratione illa,quod  portio  adcrcfcat portioni  non  pcrfonar l.fiTitio fruStw^. §, 
l.D.devfif.J.hacfcriptHra  16. $.1.  *D.de  condtc.cj-  demonfir.  prarterquam  cum 
agitur  de  vfutru&u  l.interdum.\o  D.de  vfufr.adcrefc  Cuiacius  vcro  Iib.i  a.Ob- 
feruat.cap.ij.contra  putat,remancre  ius  adcrcfccndi  pcncs  vcnditorem  fiue  he 
reditatis  fiuc  rci  legatx.Primum  quia  fi  ius  adcrefcendi  ncm  plus  tribuit  quanv 
dari  voluerit  teftator,nefaciatcontravoIuntatcm  quod  ex  voluntatc  ducitury 
vtiquc  non  alij,inquit,hcrcditatem  vel  Iegatum  tribuerc  poteft  quam  cui  dari» 
'teftator  voluit,vcl  ei  qui  propius adcius  perfonim  accedit,id  eft  fucccflori  di- 
rcdo  vniuerfi  iuris.  Secundd  quia  vendita  hcreditate  aut  lcgato  id  plcrunquc 
agitur,vtvcncatquod  ad  vcnditorcm  pcruenitiam  temporc  vcndihonis  /.  2.. 
f.i.D,dcbered.ve/allton.vendit.Non  igiturquod  pofteaadcrcuit,  non  ctiam 
quod  acccftitcxfubftitutioncvulgariautpupillari.  Nam  &  fidcicommiiTariu! 
harcnon  fequunturfi  fpontcadicritheres,quamuis  fideicommiflario  rcftituta 
fit  hercditas  ex  fcnatufconfulto  TrcbcIIiano ,  id  cft  quamuis  fit  ille  fucccflbr 
iuris,quar  tertia  viri  do&iilimi  ratio  eft,vt  non  plus  iuris  habcat  qui  fin«ularis. 
tantum  cft  fucccflbr,quam  qui  vniucrfalis.  Ccrtum  enim  cftemptorcm  here- 
ditatisquamuisemerit  v.iiuerfit.item  bonorum,  fingularem  nihilominus  fuc— 
ceflorcm  efle  non  vniucrfalcm.Nos  Cuiacij  quidem  fententiam  in  hercditatis^ 
venditorc  pi  obamus,Sed  rationcs  quibus  mouctur  probarc  non  pofliimus ,  vr 
ncqueillud  quod  hcrcditatis  candem  rationem  conft  tiiir,  &  lcgati.  Nam 
quod  primum  ait  dc  tcftatoris  voluntatc  prorfus  Icuc  eft.Ncc  cnim  quifquam 
efttamftiipiduscxiisquidantcinptori  itisarlcrcfccndi  ,  vt  juitet  ficri  hoc  cx 
voluntatc  tcftatoris,qucm  certum  cft  dc  ruturo  heredit.nis  luar  cmptorc  non 
cogitaflc,  fedomncs  emptonsius  arftimant' cx  poreftate  vcndirionis,  quafi 
venditorcum  rc  ipfj  vcndira  ius  quoqucadcrefircndi  quandocunque  fibi  com 
pctiturum  vendiditfc  cxiftimctur.  Itaquc  vtpro  cmptore  rcfpondeant  fatir 
habent  quod  ex  voluntate  teftatoris  potucrit  &  debucrit  vcnditor  habcre 
iufcadaelcendi :  ciun  illud  ipfuin  ius  j>utem  trawflatuin  eftein  emptorcm  gerr 
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vcnditionem.  At  ncquc  dc  teftatoris  volutate  quarrendum  aut  carandum  eft 
cum  agitur  dc  iurc  adcrefccndi  in  ha?reditate,fed  tatum  in  legatis ,  quoniam  in 
hereditatibus  lcx  inducit  ius  adcrefccndi  inuito  ctiam  teftatorcnec  voluntate 
defun&i  fpc&at  nifi  cu  tra&atur  dc  iure  przlationis  vt  in  /.  item  juod  Sahvtus 
17.  §,\.l.fiit*quis  66.  D.  de hered  .tnfitt.  In  lcgatis  aute  etfi  verum  cft  &  a  no- 
bis  in  przcedentibus  dictum  fepius,  quod  vult  Cuiacius  adcrefcendi  ius  nu- 
quam  plus  tribucrc  quam  tcftator  volucrit,  ea  tame  rcsnon  fecit  quin  etnptor 
legati  debcat  habere  ius  adcrefcendi  ex  perfona,  non  quidem  propriafcd  ven- 
ditorisfui.qui  ius  illud  hodic  haberct  ex  voluntatc  fui  tcftatoris,  fi  portioncm 
fuam  cui  dehciensadcrefcit,non  vendidiuct.Quod  vcro  fecundo  loco  obiicir, 
venditore  fiue  lcgati  fiuc  hereditatis  id  tanturn  vcnderc  intelligi  quod  ia  ipfo 
venditionis  tcmpore  ad  eu  perucnit  cx  dd.i.§.iM  hered.vendu\  vercor  nc  non 
fatis  bona  fide  obiiciatur.  Eft  enim  ca  propofitio  apud  Vipianum  fupradi&o 
loco  fic  conccpta  vt  quod  cx  hercditate  peruenit  in  id  tempus  quo  vcnditiofit, 
id  vcniiifc  vidcatur.Ncmpe  vt  intclligamus non  efle  audicndum  venditorcm (i 
cx  poftfacto  dicatnon  aliud  fe  vcndidiflc  quam  quod  in  hcreditate  fuit  vel  mor 
tis  temporc  vel  adttionis,fi  modo  ex  hercditate  aut  per  occalioncm  hercdi- 
tatis  aliquid  amplius  confecutus  fit  ab  adita  hcreditatc  quamuis  hereditas  per 
aditione  deficrit  cffc hereditas,faftaquc  fit  propnu  ipfius  heredis  patrimoniu. 
Cum  itaquepropofitio  ifta  fccundum  Vlpiani  fcnfum  ita  fucrit  coccpta  vt  vc 
ditoris  hercditatis,quam  durifllma  condicio  ftatuerctur,  ca  fanc  abutitur,quif- 
quis  vtitur  in  fauorem  vcnditoris.  Prarfcrtim  cum  iusadcrcfcendi  licct  nafci  vi 
deatur  poft  dictn  vcnditionis  fi  cxindc  cohcrcdis  portio dcficiat ,  quar  non  fiiit 
vendita,caufam  tamen  habeat  vcnditione  antiquiorem,  fcilicct  acouifitioncm 
portionis  vcndira?  qua  aditam  & acquifitam  ruiiTc  ncccfle  eft  priuiquam  vcdi 
potuerit.  Hoc  ipfb  enim  quod  quis  partem  hereditatis  adit  quauis  alia  portio 
nondum  dcfcccrit  ncc  proindc  ipfi  dclata  fuerit,vtraque  tame  in  eu  cafumquo 
ctiaalia  quandoque  defcratur,  ex  tunc  adirc  intelligitur  ita  vt  poftea  non  fit  ei 
opus  aditione  noua  quomodo  fuperiorc  capitc  difputabamus  cx  /.  fi  cjnis  heres 
tfjfiduo  fiJ.fi film  %o.§.vlt.  D.de  acfutrhered.  Cur  non  igitur  vtraque  por- 
tionem  vcdidhTc  crcdedus  cft,  vel  cx  ca  ipfa  propofitionc  quac  habct  vidcri  cu 
vendidifle  td  omncius  quod  habuit  tcpore  venditicnisrNam  &  inde  cft  quod 
quauis  hercditas  non  aditanon  tranfmittatur  ad  hcrcdis  fucceflbrcm  /.  vmc  §. 
in  neuifiimo  C.de  caductollend.  trafmittiturtamen  ca  portio  quaradcrcfctt  por- 
tioni  aditar  licct  adcrefcat  poft  mortem  hcredis  l.fiex flurtbus  9./).  de  fim  & 
/<g</.quafi  iam  quarfita cx co  tcmporc  quo  per  altcrius  partis  aditioncm  ius  hc 
rcdiqua?fitum  fuit%t  qtiandocunquc  ifta  dcficcrct ,  ctiam  inuito  ipfi  cam  ad- 
crefccre  neccflc  cflct.  vPlane  fi  ncque  acquifitiu  ncqtic  acquifitionis  caufa  cflct 
antiquior  vcnditione,no  pofict  ilubitari  quin  nulluui  cflct  ius cmptoris  in  ca 
rc  quar  poft  vcnditionem  acccdlffct  vcnditori,  aut  li  talc  id  clfct  quod  hcredi- 
tatis  vcnditarappcllationc  contincri  non  poflct.  Prioris  cxccptionis  cxemplu 
cft  in  vulgari  fubftittitioncquae  cum  fcmpercondicionalisfit,nulJ«  ius  tribuit 
fubftituto  quauis  ide  fit  cohercsnifi  cx  tcpore  codicionis  cxiftcntis ,  ob  idquc 
nec  i nterim  tranfmittitur  ad  hcrede  d.l.fi  ex fturtbus$o\\ci\oi\s  verO  in  pupil 
lari  fubftitutione  fi  forte  is  qui  a  patrc  cx  fcmific  fuerat  inftitutus  idemque  im- 
puberi  fubftitutus  partem  quam  cx  paterna  hcreditatc  habui  t,vcdident.Ncc  c- 
nim  idcirco  pupillarem  quoquc  hcreditatc  vcdidiflc  vidcri  potcft,  ncc  fi  iam 
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tum  fucrat  ei  dclata ,  quoniam  alia  hercditas  eft  quz  nec  paterna*  qua?  fola  fuit 
vtndiu  appellatione  contineri  nunqu  a  po  teft  J./.  2.  f.  tllnd  De  hered.vel.  atl. 
venditStd  iuris  adcrefcendi  coius  eandem  quam  vulgaris  &  pupillaris  fubftitu 
tionis  caufam  Cutacius  confti  tui  t.longe  alia  ratio  eft,  quoniam  portio  deficies 
ic  adcrefccns,  non  folum  ex  ea  ipfa  hercditatc  eft  quae  fuit  vendita  >  fed  ctiam 
adcrcfcit  es  iurc  iam  quacfito  antc  venditionem ,  fi  caufam  iuris  infpicias  naa- 
eisquamctfcctum.  Poftremo  quod  areumcntatur  Cuiaciusa  fideieommif- 
£rio  ad  cmptorem  facile'  dilui  poteftEth  enim  ex  vna  parte  vidctur  mcliorem 
eifc  debere  condicionem  fidci  commiflari  j  quam  cmptoris  propterca  quod 
vniuerfalis  illc  fucceifor  fit,  hic  vcro  fineularis,  Tamen  cxalia  partc  facit  pro 
cmptpre  ,  ouod  habet  ius  &  caufam  ab  herede  eodcmque  vcnditore  non  a 
tcflarSretfjdeicommiflariusautem  116  nifi  a  teftatore  licct  per  manus  heredis. 
Hinc  namquc  fit,  vt  plus  iuris  videatur  dadum  cmptori  qui  in  omnc  ius  vedi- 
toris fui  fucccflcrit  ex  ipfius  venditoris  voluntate,  quam  fidcicommirTario ,  irr 
quctn  nec  transfcrre  quicquam  voluerit  heres,nec  transferri  teftator,nifi  quotf 
cfletin  fidcicommiuo.  Porro  in  fideicommiifo  quod  fuit  vnius  duntaxac 
partisahapars  quat  adcrcuit  non  continctur.    Facilhis  ergoeftvt  in  em- 
ptorem  tranfcat  iusadcrefcendi  quam  in  fidcicommiflariuiii,Maxrme  cum  vi 
deatur  pofle  imputari  vendrtori  cur  nondixeritfegemapcrtius,  fibique  nomi- 
natim  ius  illud  adcrefcendi  non  exccperit  ex  regJ.veteriPus  tf.D.de paftJ.La- 
keofcripfitll.D.dectntr.empt.  faciatquc  pro  emptorc  alia  rcgula  lUris  quar 
vult  plerunque  candcm  caaianr  eflc  emproris  quat  cflet  vcnditorh  /.  muttu* 
156. $  plerumcjuc  De  reguLtur.  quod  in  hcrcdi  tatis  emptore  potiflimum  ob- 
tinet  quem  hcredis  viccm  obtinerc  fcribit  VI pianus  in  Iz.f  pemtJt.  de  hered. 
vel  aB.vendtt.  Aiiis  ergorationibusopuseft  vt  pr obemus  adcreicendi  iusir» 
cmptorcm  porttonishcrcditariaenon  tranfire.  Et  aliam  cjuidcm  addit  Cuia- 
cius  fcdobitcrfc  quafi  ahud  agendo  qua?  tamcn  omniumoptima  videtury 
quod  is  qui  partcm  fiue  hereditatis fiuc  lcgati  vcndrdir ,  adhucpartem  ipfam 
habcrc  videatur,cuius  fcilicet  pretiu  habet  quod  frt  loco  rei  ex.L44.vt  fffujui* 
•mtff.cattff.  te/tamJ.fuia  fuipreciotyff.de  vjufiSed  tamc"  harc  quoque  ratto  m» 
ca  ci\.  Qutd  enim  fi  pars  iiia  fiut  hcreditaris  fiue  legati  no  fucrit  vedira  fcd  do» 
nata?Nihil  habebitdonator  propter  quod  videri  debeat  adhuc  ipfam  rcm  haj 
bere  t.fuod  fi donauero  40.  tod.  Et  tamen  non  co  minus  verum  eft  mco  iudr- 
cio  habere  illum  iusadcreicendi  fi  poft  donationcm  aiia  portto  deficrat  Sc  ' 
ad  crcfcar.  Ratio  vera qua  moueri vir doctiflimus debuit Ula rpfa  cft  quafupra 
vfurpautmus  cum  egimus  de  herede  regato  parrcm  hcredttaris  reft  rtuerc  qoorf 
herescxpartcfcrrptusquipartemiHamfiue  vendidit  fiue  donaurt  aut  quo- 
quo  aliotituloalicnauitetiam  poft  alicnattonc  hcrcs  manet  cnm  fcmcl  here* 
rucrit,nec  hcrcdis  ius  &  nomen  aJtcnare  aut  volucrit  aut  pottrcrit  Lei fm fotuc-  ^ 
do  83.ffde  hered.injht.t.exfaclo 43.4. vlt.de  vutg.efr puptitfioftit.Non  cnim  po- 
teft  quishercditatcm  vendcrenifi  quamadicnt,quar  ai.tcm  fcmcl  adita  eft  de-  N  v 
finrtexinde  cfTc  hcreditasfitquc  patrimonium  hcredij  vt  fnperrore  capitc 
difputauimus  cx/.i.  tfrtot.  tit.De  feparat.  I. precia  rerum6$*ffiad  teo.faicat^ 
Proinde  non  poteft  viderr  nihil  habcre  cui  poflk  deficicns  portio  adcrefce^ 
rcquia-  his  &  nomen  hcredis  quod  rctinctcb  acquiiitam  fcmel  heredira- 
fiam  portioncm,portionisipiius  loco  femper  cft,Pratfcrtim  quod  nequcat  a- 
Ueiuno  ilia  fccercyVt  h crcduanc  aclioncs &  achu q  &  paiHuat  noa  rcmancant 
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pcncs  hcrcdcm  qui  folus  &  «Jcbitorcs  hcreditarios  dirc&isaciionibus  conue- 
nirc,&  a  crcditoribus  hercditarijs  conueniri  potcft  l.i.C.de  hered.vci ad.  ven? 
dii.Yw  co  namque  apparct  non  tantum  nudo  notninc  hercdein  iilum  cllc  fed 
ctia  vi  &  cftedu,cum  &  hercditatis  &  hercdis  nomina  iuraque  proptcr  act  10- 
nes  heredttarias  tam  a&iuas  quam  paflluas  pracipuefint  coparata.  l.i.C  .fi  ceru 
fetJ.vtt.C.dchcrcdit.aflu>n.ln  coque fanc etnptorem aut  donatarium  heredita 
tis  miniis  iuris  quam  fiJcicomiflariu  habcrc  ratcdu  cft  cum  fint  illi  fingularcs 
fucceflbrcs ,  hic  vero  vniucrfalis  qui  ctia  iuris  fuccclTor  eft,vtilibufque  adioni- 
bus  &  couenire  &coueniri  potcft U.$ d./.itatame  zj.$  <jm$  cxTreinLD.ad  SC, 
Tr^tf.Quanquam  non  ignoro  ctiam  cmptori  hereditatis  vttles a&ioncs  ho- 
die  accommodari  poft  rclcriptum  Diui  Pij  de  quo  ini.fi  cumemptore  \<xDM 
paft.l.  ernptor.^.Cde  hcrcd.  vcl acl.vcndtt.Scd  tamcn  ha?c  fcmpcr  manct  drffe- 
rentia  inter  fidcicomiflfiriu  &  emptorem>qiidd  emptor  hcrcditatis  ne  quide 
vtilibusactionibusco.icinri  poteft,fidcic6iniu**arius  vcropoteft  d.I.z.nm6tjL$. 
cjmex  Trebclitano.  Si  crgoportionis  herediiariac  reftitutio  racta  cx  caufefiJei 
comi  ffi  no  adimit  heredi  ius  adcrefcedi,  quato  minus  adimct  eiufde  portionis 
U&i  VcJ  vcnditio  vci  donatio?Na  quod  fupra  diximus  rcfpondcri  poife,plus  iu 
ris  vfdcri  habere  cmptore  dcbcre  aut  ctia  donatariu  quam  fidcicomniiiTariu 
cjuod  is  in  hcrcdis  ius  &  locum  fucccficrit  cx  ipfius  hercdis  voliitatctuc  obti- 
ncrct  cura  heres  omnc  ius  fuum  in  emptorcm  aut  donatarium  traftulitfc  pro 
poneretur  vcrbis  &  claufulis  generalibus  ncquc  reftrictis  ad  pante  hcrcditatis, 
quo  cafu  no  dubitarem  quin  ctiam  ius adcrclcendi  quod  ia  natum  & accjuifini 
cflct  quauisModu  defccta  portione,in  fingularcni  fjcccfiore  cu  iuribus  casterir 
omnibus  tranilatu  intdligcrctur.Atnostractamus eum  cafumquo  pars  citum 
hereditatis  vcndita  fucrit  aut  donata,vt  proinde  no  poflit  emptor  aut  donaca 
rius  colorevllodiccrc  quicquam  iurisin  fetraftatu  fuiflcpro  ea  partc  qu* po- 
ftcadefcctt &adcrcuit.Emptor enitnaut  donatariusfucccdit  quidcm  in  ius 
omne  &  iu  locum  fui  autoris,fed  in  ea  tantum  rcqua?  vendita  vcl  donatatuit, 
non  vltra.Quid  igitttr  fi  hc/cs  hic  ex  partc  inftitutus  no  partcm  hcrcditatis  ve- 
dcre  fe  dixerit,fed  hereditatem  ante  tameqtum  cohercdis  portio  adcrcfccrct? 
Voluntatis  erit  quajftic?  Vtrum  de  parte  duntaxat  hcreditatis  contrahcntcs  fcn 
fcrintan  dcomni  iurc  hcreditario,&  cx  comparationcprcttj  cum  iuftatotius 
hcrcrcditacisarftimacionc  aliifquc  facli  circumftanciisaHlimareprudehs  iudcx 
debebicquid  verifimiliteratftuin  fit :  prarferrim  cumncc  vcrborum  propric- 
tas  repu^net quominus  portio  hcrcdiiaria  hcrcditatis appcllatione  continca- 
tur  d.ifiTittm  96.de iegat.$.  In  dubio  tamcn  quia facieda cft  interpretatio  co- 
tra  venditorem  aut  donatorcm  tncuiusarbitrio&  potcftatcfuitlcgcmapcr- 
tius  confcribcre  vt  fupra  diximus, probabilius  videtur  dc  omni  ture  hercdita- 
rio  cogitatum  fuiflc.  Scd  ca  rcs  non  faciet  qttin  portio  dcficiens  adcrcfcat  k>fb 
iurc  hcredi,non  cmptori  aut  donatario(qttid  emm  commnne  habct  ius  cohe- 
redis  rcpudiatis  cum  iurc  cmptotis  aut  donatarij  vt  intcr  cos  poiTit  vcl  debcal 
dfe  nliquod  ius aJcrcfccndi ,  quod  ncque  intcr  cos  eft  qui  ad eandcm  rctn  ex 
diuerfis  tcftamentis  vocantur  l.fi fub  condtaone  16".  D.  ejutb.mod.vfHsfr.amit.  ) 
at  faciet  tantiim  vt  hercs  adcrefcencem  illam  porcionem  cmptori  vcl 
donatoriprajftarecogciidus  fic  actione  pcrfonali  compctcnre  cx  vcndttionc 
vel  exdonatione.  Quemadmodum  &  cumhercs  ex  parte  inftitutus ,  cam- 
quc  partem  reftitucrc  rogatus  fufpcctam  dicit  &  compuifus  adit  ac  refti- 
tuit,dcficiens  fubindc  portio  licct  cidera  fideicommifitrio  rcftitucnda  ftt  vt 
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eiqui  coaSusadijtomne  ;lncrn:n  &  comraoduin  cxtorqucatur  non  co  mi- 
nu$  tamen  heredi  ipfi  adcrcfcit  vt  fuperiorc  capite  oftendimus  cx  l.Paptriianus 
^.D.ad  SC.Trefotl.  Aliudenimeft  dc  iure  adcrefccndi  quarrcre  quod  fane 
cikm  de  hercditate agitur ,  non  potcft  locum  haberc  nifi  mtcr  cohcrcdcs ,  a- 
Kud  verd  dc  iure  vcnduionis  aut  donationis  de  quo  non  intcr  cchcredcs 
tractandum  cft  fc J  intcr  cmptorcm  &  venditorcm  ,  intcr  donatarium  ,  & 
donatorem.  At  huic  noftra?  fcntcnria?  valde  obftarc  vidctur  quod  B«rt.  &  ah  j 
obijciunt  ex  dJ.fi totam  83.  De  actfttir.  hered.  Si  totam  cam  partcm  tx  qua 
qui&heresinftitutuscfttacitc^rogarosfttrcftituere,  niftci  dcbcic  adcrcftcrc" 
quiarcm  non  videtur  haberc.  Nam  fi  vcrum  cft hcrcdem  ob  hoc  folum  quod 
hercs  manct  vidcri  habcrc  &  retinerc  partem  ex  qua  fcmcl  hcrcs  fuit ,  conftat 
huncetiam  cui  tanquam  indigno  ablara  hcrcditas  fuit,  nihilominus  hcredcm 
remanere  l.exfatl»^.  $  vlt.  De  vuig.& puj>tUfubfi.\h\  cx  hoc  Paulus  infcrt.Si 
idcm  illeimpubcri  tcftatorisfilio  fucrit  fubftitutus  etiam  pcrilla  vcrba  ejuis- 
muts  mtht  heret  erit  perindc  tamcn  poflc  illum  cx  fccundis  tabulis  hcrcdem  cffe 
acfi  hcreditas  ci  ablata  no  cfTct.Quomodo  igitur  ficri  potcft  vr  parteno  haberc 
vid  catur?  Cuiacius  non  diluit  hanc  dubitationcm  quamuts  vidcrit,&  pene  dif- 
fimulat  fingitque  fe  non  viderc.Ait  enim  hunc  cui  vclut  indigno  crcpta  cft  hc- 
rcditas,quod  tactte  caucrit  fc  incapaci  rcftituturum  hcreditatcm  plancrem  a- 
mittcrc  ex  L^.D.de  histjua  vtindtgn.auffer^rep  &  ius  adcrcfccndi.Na  &  falci 
dia  cx  fcnatufconfulto  Planciano  amittit  l.bcncficio^o.tf.i.D.ad  Ieg.faIcid.eVca' 
ducum  vt  Vlpianus  fcribit  in  Ttt  de  Fideic.onmc  dcniquc  emdlumetu  vt  Pau 
lus  loquitur  in  Lgitm  quidam  ij.^.tn  tacit.  D.de  vfttr.  Non  tamcn,inauit,fub{ti 
tutionem  vu  Igarc  vcl  pupillarc  ncc  fi  fafta  fucrit  fub  ea condicionc  11  patii  he- 
rcs  crit  d.Lexfaih  §.  vh.De  vu/gfubft.Scd  hoc  ipfum  cur  ita  Cuiaci?Hic  expe 
ctaba  vt  ratione  redderes  curfacilius  ifti  indigno  aufTcras  ius  adcrcfccdi  quam 
fubftitutioncm  pupillarem.  At  ille rationem  rcddit  Cur  hac  in  redetcrior  fit 
condicio  cius,  qui  compuifus  adiit,qucra  conftat  amittcre  fubftitutionem  pu- 
piMarem  fi  fuerit  fubftitutus  iis  verbis  qHifqttismibi  heres  mty/.ita  tamen  17 
tfuifufceptam  D.ad SC.Trebe/l.Kaiioncm  vcrohanc  adfcrt  iftius  diucrfitatis* 
cjudd  etiafi  vtcrquc  patri  hcres  fit  fme  rctamemaiore  odio  dignus  8t  quoda- 
modoindignior  honorcdelato<*ft  is,qui  quantum  in  fefuit  eacrtit  eV  defti- 
tuitprimasfccundafcjuetabulasquamqui  fidcm  tacitam  dando  fidcic6miffa> 
inutili  accommodauit  in  fraudem  legum  caducarum.  Quar  ramcn  ratio  tota- 
cjue ipfa raciocraatio  malacft.  Primum  cprais  qui  compulfus  adiit,neque 
ius  aderefcendiamittitncqueius  pupillaris  fubftitutionis  fcd  vtrumque  re- 
ttnet,fucceditque  ipfe  &  ex  iure  adcrefcendi  cV  ex  pupillari  fubftitutione ,  ta~ 
metfi  poftca  quicquid  confecutuseft  ,fidcicommiiTarro  reftituere  teneatur 
d.$  quifufpeftam  &  d.l.  Papmtantts.  Quod  dhterfum  cft  in  co  eui  tanqnam^ 
indigno  ablata  eft  tota  pars  hereditatis  in  qua  tacitam  fidcm  accommoda- 
uerat,  quantum  feilrcct  ad  ius  adcrcfccndi,  quia  non  adoefcit  ci  portio  vt 
woftca  fifco  rcftituatur  fed  recla  via  ipfi  filco  adctcfcit  tanquam  rcm  ha~ 
benti.Hsc  cnim  Vlpiani  fententia  cft  in <f.l.  ft  fotam.    It.-que  dcbucrat  po- 
tiusdicerc  Cuiacius  dcteriorem  cffc  condicioncm  iliius  qui  in  fraudem  le- 
gum  caducarum  tacitamfidcm  accommodauit,  quam  eius  quiadit  compuU- 
Jus ,  faltem  quod  pcrtinet  ad  ius  adcrcfccndi ,  &  deinde  rationcm  fiuius  rei 
qusrere,  quam  vixccrte  repcriiTct  ,qri  e  contrario  putauit  rationcm  fc  rcpe^ 
gcmfccur  dccutioxi$coadicio«;s  cde  dcbeat  is  qui  comgulfusadixt  cum  l\i 
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mclioris.Fateor  cquidcm  cum  qui  compulfus  adijt  dct(  rioris  dfc  condicionifc 
in  co,quod  pupillarcm  fubftitutionem  quam  fibiacqui  it  ,fibi  tamen  nonrc-^ 
tmet  fed  fidcicomroiflano  reftituit,cum  is  qui  'tacitam  fidcm  accomuiodauit:,. 
fibi  retineatnon  tantum  ius  fcd  ctiam  commcdum  pupillaris  fubftitutionisy 
Scd  cum  dc  iure  adcrcfcendi  cx  proicifo  tracbrct  Cuiacius,cur non  potius  ad 
id  refpexit  quod  obtincbat  ctrca  ius  adcre(ccdi,quaui  ad  id  quod  circa  pupilk^ 
rem  fubftttutioncm?  Nimirum  quia  credidit  heredem  qui  compulfus  adijttob 
mittere  ius  adcrefccndi,  quafi  dchcicns  portio  in  hoc  cafu  adcrcfcat  fidcicom- 
miflario  non  hercdi,  quia  ius  illud  adcrcfccndi  a  iuris  commodo  non  fcpara-." 
uit.  In  quo  apcrtc  crrauit,Nifi  apertiiis  errarunt  Vlpianus  &  PapirUn  d.l.Papi 
mamu  vbi  volunt  portioncm  hcrcditatisdcflcientem  poft  reftitutionc  adcaA 
cerc  quidcm  hcredi  fcripto  fcd  tamen  ab  co  poftcareltituenda  cflc  fidcicotnif 
fario.Dcindc  fi  vcru  eft  vt  clt  mcliorem cflc  condicionem  eius  qui  tacitam  fi- 
de  accommodauir,quautum  ad  ius&commocium  pupiilarisfubitituttonis  de-. 
tcriorcm  vcro  quam  eius  qui  compulfus  adijt  quod  ad  ius  tpfum  adcrcfcen«i, 
An  nou  ratioaiiquadiuerHtatis  omnimodo  quarrenda  cft&a  Cuiacio  qusri 
debuit  non  folum  intcr  hunc  &  illum  fed  ctiam  inter  ius  adcrefcendi  &  pupil 
larcm  fubftitutionemiAtneque  vcrum  eft  quod  ille  aitodiofiorcm  & 
fibidelatoindigniorem  clTcillum  qui  quantum  in  fc  cft  deftituit  eu 
primas&  fccundastabulas,  quam  qui  tacitam  fidcmaccommodatini 
lcgum.  Cum  enim  is  ctiam  qui  cxtcftamcnto  fuccedit  raagisfuccedat  aut  cer- 
tc  non  minus  ex  bcncficio  lcgis  quam  cx  beneficio  teftatoris  quia  fme  Icgc  i 
ftari  nemo  poflct,nec  minus  lege  obucnirc  dicatur  hcreditas  ctua?  ex  tcftan 
to,quara  qua?  ab  intcftato  dcrertur  Uege  obuentre  ijo.  De  verb.figmfic.  an 
maiorc  ouio  dignus  eft  qui  Icg  bus  iniuriam  faccre  vult ,  quam  qui  tcfforo- 
ri?Dicamus  crgovt  omnibusiltis  dubitationibus  fatisfaci.imus,  Aliaracfle 
caufam  cius,qui  adit  compuifus,  aliam  illius  qui  fidcm  tacitam  accommod*- 
uit  vt  noncapicnti  partcm  hcreditattsreftitucrct,Rurfum  aliamcaufam  c(fe  iu 
ris  adcrefcendi  aliam  pumllarisfubftitutionisfed  hoc  ih  perfonaeius  qui  taci?  . 
tura  fidcicommifliun  fulccpit  non  ctiam  in  perfona  illius  qui  adijt  compulfna. 
Vtrtque  quidcm  communc  illud  cft  quod  &  adcundo  hcrcdcs  fiunt,&  fcmpcr 
hcredesmancnt,fed  non  ob  id  vtrumq;  tus  arque  retincnt  &  adcrcfccndi  &.pu> 
pillarisfubftitutionis.  Quj  adijtcoactus  vtruquc  ius  rctinct,  fcd  neutrius  iurts 
cffcctum  C\  folushcrcsfcriptus  proponatuc:Non  tam  quod  aliquooJio  dignus 
fit  vt  vult  Cuiacius,  quam  quia  cum  hercs  cilc  nolucrit  ncc  nifi  inuitus  hcrcs  fa 
ctus  fit  habcndus  cit  pro  non  hercdein  ijs  omnibus  qua?  ad  ipfius  comodu  vcl 
incommodu  fpcc^tant  fi  fint  illa  dufmodt  qua?  ipfe  habitums  non  fucrat  l i  ad* 
re  coaclus  non  fuiflet.Hoc  cnim  addcndum  cft,quoniam  fi  haberct  ifte  cohcit 
dem  qui  pro  partc  fua  adijlfct  atque  ita  non  tantum  patcrnas,fcd  ctiam  in  con 
•fcqticntiam  pupillarcs  quoque  taoulas  conrirmaflctjno  aufferrctur  ci  coraodu 
pupillaris  fubftitutioim  d.§ ,<jut  fitfpecla ey  a patre  verf.iruod  fi  duo  dJJta  t*me. 
i.0pnd UUanHm\i.§.id4mlHlumu4 cod.ritad SC.Trebell.  Ex  quo  manifcftius 
intelligiturvthocctiam  addamus  non  eflebonani  tationem  Cuiacij  furopta 
cx  odio  hercdis  coactc  adeuntis.  Nam  &  is  qui  habet  coheredcm  adhuc  dc- K 
Ijbcrantcmfi  intcrim  ipfc  portioncm  fibi  dclatam  repudict  nonncid  agtt 
qu.mtum  in  fc  cft  vt  &  primas  &  fecundas  tabulas  euertat  pcrinde  acfi  non  ha.-'' 
bcret  cobercdcm  ?  Nam  quod  adcuntc  poftca  cohcredc  vtraeque  confirf 
rman:ur  npn  fit  bcncficio  aut  cofilio  iftius  qui  repudiauit,(ed  aJtcruis  qui  atque^ 
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potcrat repudlarc  fi  vel  tam  timidus  fuitTct,  vel  tam  parum  ftudiofus  tucnda? 
cxi/timationisdefun&i.  jtquc  igitur  pupillaris  fubftitutionis  commocJum 
tmittcrchk  debcrctacfifolushcrcs  fcriptus  eflet  fi  nihilnifi  cdiumquodi- 
gmiseft  infpiceremus.  Nequetamcn  hic  djftincTtio  (imilitcr  caderc  potcft 
inquatftioncm,Dc iure  adcrcfccndt,  qnia  tamctfi  hercs  qui  computCus  adijc 
habcat cohercdcm  ,ftue  vnicusille  cft,nullus  dc  iurc  adcrcfccrtdi  cjuxftioni 
locus  fupcrciTe  poteft ,  cum  adcuntc  quidcm  cohcredc  portioipfius  deficcrc 
amplius  non  pou*it,eo  autcm  rcpudiante  non  pofTit  hic  qtii  cotn  puifus  auiit  di 
cerc  habiturum  fe  fuiffe  tus  adcrefcendi ,  quamuis  omifilfct  hereditJtem,  fiqui 
<icm  dcftitutum  fuiflct  eo  cafu  tcftamcntum ,  fiuc  plurcs  lint  cohcrcdes ,  quo- 
rum  vnus  adcat, aliusrcpudict,femper  verum  eft  hunc  qui  coadus  adiit  nulla 
fuifle habiturum  partemcui  aliadehcicns  potuiilct  adctcfccrc ,  i\ non  coactus 
faiflctadire:  &  idcirco  nulla  ei  fit  iniuria  fi  dcrkientc  portior.c  quar  ipli  adcre- 
ottCogaturfideicommiiTarioreftitucrcquia  necadcreuit  nili  inuito.Cur  cnim 
nonauftcraturcriaminuitoquodinuitoacquifitum  fuit?At  isquim  fraudcm 
Jegum  tacitam  fidcm  accommodauit,ptipillansquidcm  fubftttntionis&  iu» 
&  erfe&um  rctiner,fed  jdcicfcendi  nc  msquidcm:  quoniacum  ius  adcrefcedi 
totum  fit  ex  lege  inter  coheredes^dcb  vt  ncquc  tcftatoris  ncquc  cohcrcdis  cut 
deficicns  portio  adcrefctt  yoluntas  exigatur ,  non  porcft  fanc  lcx  pro  herede 
hunc  habere  qui  lcgibus  maximc  fraudcm  faccrc  voluit  maximc  vero  in  eo  i- 
pfo  in  quo  fraudcm  fccit.  Arquiin  co  ipfohabcrct  illum  pro  hcrcdc  fi  ius 
adcrcfcendi  faluum  ci  rclinqucrct,  quia  ius  adcrcfcendi  fupponit  rn  necefla- 
riumantccedcnsillum  habcrc  partem  aliqtiam  hereditatis  cui  ha?c  quarpoftca 
deficit  polTit  adcrcfccrc,  Aliam  porro  nullam  habere  aut  h  ibuifle  dici  potefl 
prartcrhanc  ipfam  quam  propter  fraudem  amifit.  Lrgoquannns  in  adcref- 
ccnte  portionc  nullam  fraudcm feccrit,  altcrutrjmtamen  euenire  ncccfic  cft 
vtvclnullam  partcm  habirccxiftimetur  atquc  ira  abadcrcfccndi  lurcexcluda 
tur,  vcl  vt  inca  ipfa  parte  inqua  fraudcm  iegibus  fecit  pro  hcrcdc  a  legc  ha- 
bcatur.  Hoc  vero  pofterius  aDfurdum  vtique  foret ,  fccumquc  pugnarcnt  Ic- 
ges  fi  circa eandcm  rcm  ei  fauercnt  qucm  punirent.  Prius  igitur  diccndum 
eft,Ob  idquc  nimirum  Vlpianus  in  d.l ftm.im  loquitur  dc  ill»  qai  tota  portk> 
ncm  amilit,  Vt  intclligamus  in  eo  qui  partis  fua  partem  tantim  qi  atiis  maxi- 
maamififfetaliud  cu  rcfponfuru  fuiflc,quia  h  fliccict  vcl  minima  paiticulafuc; 
portioniseumhabcicvt  plcno  iureadcrefcendi  fruercror,ftqtiide  non  punitur 
pcr  leges  nifi  quatcnus cotra  leges  fecit  d.l.ex facto j.vlt.mhil  k\  it  cotra  lcgcs  ^ 
in  ea  portionc  quarpoft  pcena  adcrcfcit.Quetr.aJmodu  igiturex  ilta  ipfapor- 
tione  in  qua fraudcm  fecit  rctinct  umen  eam  partcm  in  qua  fraude  nulla  fccit» 
ita&  multomagistotameam  portioncm  quaradcrcfcit  rctincrc dcbet  impu 
ne,vt  dcli&i  finibusprena  cocUidatur.Sed  &illud  obfcruari  volo  apud  Vlpiann 
quod  fic  loquitur  apparet  mhtl et  debere  adcrefcere  a>ttia  rcnon  vtdetur  hahere. 
Nonaitnihil  eipoiTeadcreicercquia  re  no  habeat  fcd  nihil  adcrcfcercdebere, 
obftantcfcilicetnontarationc  turis  communis  quar  it  sacicrcfccndi  tribuit 
hcrcdi  cuilibct  portioncm  fuam  vtiliter  adetintt  fibfque  acqmrcnti,quam  po- 
teftawlegum  caducarum  qti^nullo  legum  bcneficiogaiidcrc  hunc  patiun- 
turqui  legcs  neglcxcrit.  Rurfus  ait  nm  vtderi hunc  rem  hahere  vt  ^gn  ricet  rc 
vcra  quidem  habcre  «1  v  poflqtiS  c  »  taquam  m  iiqno  ablat.i  poitio  elU  fifco 
aonaliavtiqucrationcquam  quia  hcres  manet  fcdtamen  non videri  hnbc- 
rc,  quialicctrcvcra  heres mancat  in  ijs  tamcn  quar  exmcro  legum  auxiitc  & 
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bcneficio  proficifcutur ,  cuiufinodi  eft  iusadcrcfccndi,  non  porcft  haberi  prO 
hcrcdc.Qupmodo  tamen  habctur  fempcr  quantum  ad  pupillafcm  fubftituti- 
©nem,quoniam  pcndct  illa  non  taui  cx  Icgibus  quam  cx  voluntatc  teftatoris* 
&  ex  iurc  quod  moribus  populi  Romani  non  Icgcaliquacerta  fuit  conftirutu 
l.i.D.de  vuJtrar.ncc  tantum  ad  fubftituti  vtilitatcm  pcrtinct fcd  ctiam  ad  fauo- 
rcm  pupilli  cuius  intcrclt  habcre  tcftamcntarium  hcrcdcm  potiiis  quam  lcgi- 
timum  l.fipuptllus  qi.aliAs  l.fultartus  D.de  acyHtr.bered.8i  qucm  proptcr  dcli- 
&um  fubftituti  carcrc  tcflamcntario  hcrcdc  qucm  pater  ei  dcderit  abfurdum 
aciniquumcflct.Idquca.lc6  vcrum  cft  vtquamuis  hic  pupillaris  fubftitutus, 
qui  patrishercsaliquando  fuitfubftiturustacritfub  cacondicioncfi  patri  he- 
rcs  cflct,  &  hcrcs  cifc  dclicrit ,  puta  quod  in  fcruitutem  fit  red.idus,iid  eomi- 
niis  tamcn  admittcdus  fit  cx  pupillan  fubftitutione,  vt  Paulus  trai 
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faflo  £.i///.quia  fjjfficit  quod  aliquando  hcrcs  rucrit  ad  conrirmandurn  paterou 
&  pupillarc  tcftamcntuui,i:cinquead  implcndam  fubftitutionis  pupiUarisco- 
dicionem ,  qua:  fcmc!  implcta  dcficcrc  poftca  non  poteft»ncc  fi  is ,  qui  femcl 
hcrcs  ruit  poftca  dcfinat  hcrcs  cflc.Atque  ita  totam  quarftronem  hanc  fatis  ali- 
oqui  perpfcxam  vt  cx  fopradidtis  apparct  explicaudam  cflfe  ar bitramur.Videa- 
mus  lam  de  iurc  adcrdlcndi  in  Iegatis  an  tranfeac  in emptorcm,qua:  alia  pro- 
pofitx  difputationis  pars  cft,&in  qua  nec  omnino  conuenit  nobis  cum 
cio,multo  miiius  cum  Bartolo. 


Error  sbxtvs. 

De  iure  adcrefcendt  in  legatis  an  tran  - 
feat  tnemptorem. 

« 

Ap  i  t  e  fuperiore  diximus  Bartoli  noftrorumqueimerpr*- 
tum  fcntcntiam  illam  cfle,vt  adcrcfccndi  ius  tranfcat  incmpto- 
rcm  kgati,qaia  portio  adcrcfcat  portioni  non  pcrfonar:  Cuiacij 
verocontr2,non  adcrcfccre,ob  cas  rationcs  cjuas  fupra  iam  &  rc 
t(.tlimus,&  rcfutauimiis.Bartoliopinio  apcrtc  faila  clt:Nam  qux 
latio  a  nobis  allata  &  prcbau  cft  nc  ius  adcrcfccndi  tranfire  poftit  in  cmpto- 
rcm  licrcdiutis , cadcui  prorfus  lacit  nc  poflit ctiam  tranfirc  in  cmptorcm  lc- 
gati.Nempc  cjuia  licuti  hcrcs  qui  hcreditariam  portionem  fuam  vendi Jit ,  r.6 
*   idco  licrcs  v  flc  dcfmit,ob  ldque  non  folum  fi  vcndidcrit ,  quo  cafu  habct  prc- 
cium,fed  ctfi  cam  donaucrit ,  nihilominus  partem  habere  tntdligitur,  cuialia 
dcfic  cnsportiopoirnadcrcfccrc:  Ita  &:  lcgatarius  qui  rei  fibi  lcgatae  partcnt 
vcndidit  aut  donauit,non  co  minus rcmanct  lcgatarius ,  &  quidcm  cius  ipfius 
partis  quam  alicnauit.Kcmocnim  dixerit  defmcrcillum  c(fc  lcgatarium  ob  id 
taiuum  quod  dcfinnt  habcrc  j cm  le^atam,ncc  rurfus cum  qui  a  legatario  acci- 
pit  rcm  legatam  fiue  cx  venditionc  liuc  cx  donationc  fiuc  alio  quocunquc  titu- 
io  ficri  huc  modo  legatarium.Facit  cnim  legatarium  vt  &  hercdcm  fola  volun 
tas  teftatoris  eaquc  tcftamcnti  vcrbis  idoncts  dcdarata ,  non  autem  alicnatio 
lcg.iti.  Proindc  ridicula  cft  ratio  illa  qua  in  toto  hoc  tradatu  paftim  abutitur 
Bartolus»&  poft  cu  czteri  non  mcliorcs  Bartolo ,  quod  portio  adcrefc  at  por- 
tioni  non  pcrfonar.    Kcc  enim  fic  accipicnda  cft  vt  «juifquis  rcm  habct ,  ius 
quoqueadacfccrtdihabcrcdcbcat  etiamii  fit  extrgncus,quomodo  Bartclus 
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nirclligit  ad  d.l.  rtctnmeilt.nmm.  45.  ft  non  ca?tcra  quoquc  concurrint  qusc 
func  ncceflaria  ad  iuduccnduni  rus  adcrefccndi  ,-inter  quar  pra-cipuum  ac 
potifsirnum  cft  vt atuittiis conrundionis  cum  agitur  dc  legaris  l.rt  conmtli. 
fy.de  /<r?at.].  l.tnpliu.  141.  de  vttb.figmfk..l.fifmk>€tndtettnt,i6.  D.<j*w 
■mod.vfmfr.nmut.  adcoque  ctiam  de  bonorum  pofTefsionibus.  ttg.fed  cum 
pttrono.  6.  D.dtbtntr.ptfftff.  fcd  ncgatiue  vt  qui  nonhabet  portionem  is 
etiamu*  a  tcftatore  coninr^tus  mcrtt  non  tamcn  habcat  iusadcrcfccndi.Por- 
rolegati  portioncm  hoc  farfm  is  tamumhabere  dicitur  cjui  lcgatarius  cft, 
&  legatarius  ts  ;cflc  cjfl»  habet  lcgatum  non  qtri  habct  rcm  lcgatam.Hic  e- 
-Dim  nollrorum  interprctum  fic  maxrmc  pragmattcorum  crror  cft ,  quod 
confundunt »  legatum  tc  rim  legattm,  ncC  obicruanr,  legatum^  clfcnomcn 
Airis,quo  ttgnihcatur  non  rcs  ipfi  qu«  lcgatur ,  fcd  titulus  habilis  per  fc  ad 
traastercndum folaiurispotcffotc  domimnm  in  lcgatariutn,  qucmadmo- 
dumhcreditas  racit  hcrcdis  rcs  fingulas  /.  lifttum.  80.  de  ttgmt.i.  rciu  vcro 
Jegatam  nihil  aliud  eife  quam  corpui  quod  lcgatum  cit ,  ncc  quatcnus  le- 
gatmri,fcd  quatcnm  vcl  hoc  vcl  iliudcorpuscft.  In  fnnm*a  kgafi  appella- 
tiohabct  fcnium  tor<ualem,rci .vcro-kg^e/cnfum  m-tcnakm.  Itaq-,  c.im 
dicimus  quod  verifsunum  cfl  fiuc  lutcdiwris,  fn.c  Icgatiportitncm  ilcii 
cientemci  adcrcfccrc  qui  aliam  partcm  hcrcditatis  aut  iegnti  habcat,non 
illud  ijgmhcamus.  Parrem  bonorum  liue  hertdttartoiutti  (iuclcgatorutu  ci 
adcrefeerc  dcbcre  qui  aitam  partcm  corundcm  bononim  habcat,  fcd  hoc 
potius.  Portmncm  ncrcditatis  aut  lcgati  deficientcni  ci  adcrcfcciequi  pro 
altapurtc  lam  hercs  aut  lccatarius  cft  (Iticbona  qnar  ad  paftcm  iflani  pcr-  r 
tifienti  tkquariam  partis  ilTius  iurc  confccuttis  elt  ,  aUhuc  Inbcat  «iuc  dc  • 
fterithabere.  Iilum  namquc  hcrcdcm  cV  lcgntjrium  ?ppcllo  non  qucm  tc- 
ftator  hcrcdc  aut  legatariuu»  <cripfit/cd  quut  hrrcditatcm  adt  ud  )  hcres  fe- 
•dtus  cft,&  legamm  conltqucndw  lcgnarlns.Ex  co  iianiq;teinprire  qnd  rmc 
hcrcditatis  nuc  lcgati  partcm  fuam  confecutus  cft ,  qttantnmuis  roftea  id 
omne  quod  confccutus  irueranahcnct  p irtcm  nihiiominus  femper  habcrc  ac 
rctinerc  intclligitur  » quaui femcl  confccutui  fuit.  Cum  igitur  ccrti(simuhi 
flt  emptorem  ict  lcgatar  non  idcirco  fieri  lcgatarium  vt  ncquc  cmrtcr  b  >~ 
norum  qvirhicnmraljquandohcrcdiraria  nt  hcrcs,  con^CCjifcns  eft  vt  qua'«* 
uispofsidcatpQrtcm  corporum  duc  hcrcditarit  rn  u  fiuc  leg.?torum,nor  co 
lnagis  tasnen  vidcaturp «jtteui  illau.  habcrccoi  a!inqua»dencttp«di ir  .ulcrc- 
<ccrc,qtlia.uequchertnitatisncque  leg.ui  partcn»  vllbuS  hibet.  Alioqt  1  he- 
rcs  cflct.cx  parce  fi  pjrtc.n  hcrcdirnris  habciCt,  l<  S* gararius pro  partcfi  ha- 
abcrc t  partcni  lcfrati.  Et  iiUi^qwd  abd-rcMusdici;  pr^tcft  qt  atv»  eiit  ius  adci  c  - 
fccndi  mtcr  vmnn  exhcrcthbus  cVcu  ptfren-  alrcrius  jv.r* i r.nis !  e  c J:ri- 
riap/Atit  iatacr.^vjiutu  cx  lcg itariis  &*cnift  rc:i  partis roi  letr,it.r.Qnitl  enim  • 
habchtill(commum*:autqua*nam  intcr  cos  conuifidkj  cflc  poteir,  n  -orum 
yiiusaduiittttur  cx  teitatr.cnto  vnius.  Alter  Cx Con^ractu  ."Itcrius I;  nt  qui- 
cicin  cx  teitamcntis diuerfis tus  coniunctioid^  pt  tcft  contingcre \ t  fcriptum 
cft in  d.i.fifnb  codicttitt.i6.Di>f*ib.mcd.vfi*fr  4Mitt.  Ncqt  e  vcio  yllus  mris 
Iocc« cftquoBnrtolifentcntiam tueri quis pofsit.  Nam in  /  fiT ttio frnilus. 
1$.  §.i.tD.d*itt(ufr.mh\l  aliudferiptnm  cftquod  adrcm  noftrafn  pcrtmeat,nt- 
i\  quod  propricr.  it-s  portio  adcrcifcit  pottiotii  Vel- 1  atfrtutw  eu  d  nos  cqui* 
^rlcnv  non  ncgainusifcd  alitcr  iutettigftudumeflt  dicimnt  qcim  qtt'on*bao  \ 
tioftrrs  vulgointclligatur.Atin/.     fcrtpmrd.16.  $«.  V>.dt\t*naxc.  ef  tkt 
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wc/i/rr.quem  ctiam rcxtnm  adducit  Bartun       r t  contunFti.  huw.  idmon  de 

^loagtturquirCfuiii  hereditariarum  aut  legatarjm  parrcm  habcat  titulo 
fmgularWputa  v e  i id 1 1 i ams,  v  el  d onaiionis,  fcd  de  bercdis: vcl  1  cgatari  j  hcr c- 
dc,qui  cum  fit  i uns  fu cceiVor ,  hcct  ncquc  heres  ipfe  neque.  lcgatarius  pro- 
prie  intelligatur,quia  rio  vcnit  ex  iudicio  teftaroris  /.  <jui  libtru.  %.  cutfm.  de 
vu\g.&  pupiU.fub/i.L$.$.fm4iCtuf*Uit  LquiTiti.  j.'D.de  hu  qutvt  tndtgn. 
hereditatis  tamen  &  legati  partem  haberc  intdfigitur  adcoque  eam  tpfam 
qua  habuit  defun&us  cuiusbcres.eft^Ncc  alitid  refponmffec  Iuliaous  m  d.l. 
htc  fcrtptura.  §.  i.  quamuis  illc  qui  pro  parte  heros  vel  legattriusfucrat  eius 
partis  bona  vel  vcndidiflet  vcl  donaflct,quia  no  co  minus  manfifTct  ille  he- 
rcs  aut  legatarius,  &  confcquentcr  ius  adcrefctndi  ftbi  competcns  ad  hcrc- 
dcm  fuum  asquc  tr&nfmififfct  ctiam  pendcnte  atterius  partis  poftcadcfi- 
cientis  condicionc.lgitur  habct  quidcm  hcrcs  in  iiia  fpccic  ius  adcrefccndi, 
quia  partcm  heredttatis &  lcgati  habet,  fed  fi  pergas  vltcrius,  habct  partem 
hcrcditatis  aut  lcgati,  noti  quia  vel  hcrcditariarum  vcllcgatarum: 
partem  poffidcat ,  fed  quia  hercdis  vcl  legatawj  heres  & 
for  eft ,  quod  non  fimihtcr  de  cmptore  aut  donatario  dici 
quod  adducit  Barr.cx  /.  tnterdum.io.D.de  vfufr.  adcrtfc.tainot 
mittimus  cnim  fpccialc  cffe  in  vfufruftu  vt  non  portioni  adcrefcat  quomo- 
do  proprictas  fcd  pcrfonae  etiam  quar  partcm  fuam  vfusfructats  amiierit»  vt 
eo  ioco  fcriptum  cft.  Scd  negamus  amiftam  cffc  portionem  ab  eo  qui  ven- 
didci  it  camaut  donauerit  cum  rcmancat  hcrcs  &  lcgatarius  poiiqua  fcnici 
partcm  fuam  hcreditatis  vcl  lcgati  confccutusfujr:  Amittit  entui  is  derauru 
qui  hcrcs  aut  lcgatarius  c(fc  dc(mit,vt  qui  rcda&us  eft  in  fcruttutcm  Ltxfa- 
Qo.4$4t  vlt.yih  fcruus  ncquc  hcrcs  neque  legatarius  manere  poteft ,  cum 
nomina  ifta  hnt  cx  iure  ctuiii.cuius  omnino  incapaccs  funt  ferui.  Qaivcrd 
tacitam fidcm  in fraudem  lcgum  accommodauit,.amittitcuidBmcommo- 
dum  hcrcditatis  &  legati  quod  ipfi  cripitur  8e  applicatur  fiico  d.  /.5.$.*»mi«- 
ttte.  &  pojf.  D.  dc  hit  cjua  vttndtgn.  fcd  tamcn  iusipfam  non  amictit  cura 
&  hcvcs  &  legatarius  uvmcat  d  j.vit.oh  idquc  habctct  ctiam ius  adcrefcen* 
dt  niii  eflct  illttd  cx  legibus  qoarnon  patiuntur  vt  hic  rcm  habcre  vidcatur, 
qttomodo  [ ■  rarccdcntc  capitc  difputauimus  cx  l.fi  tct4m.2i>.D.dt  aajutr.bc- 
r#</.Deniqwc  proprietas  fiue  hcrcditatis  fiuclegati  fcmel  acqutfttanon  faci- 
le  araittirur ,  Vfusfruchis  autcm  idco  facilc  amittrtur  quianon  femel  vt  pro- 
prictas,fed  quotidie  conftitui  &  lceari  intclligitur  vtdecantcr  a  Cclio  & 
Iulianofcriptumc(TeaitVlp.in  L\!$.inteYdum.dtvfufr.Mdtrt(t.c\\imnt&^ 
fusfrucl:us ille  amitti  imelligendus  eft  qui  lam  acquilitus  f.ut ,  lcd  iikc  quiex 
cotcmporequo  amittitur  conftirucretur,  fi  non  amittcrctur.  Exhisigitnr 
Bartoli  (cntentia  fatis  fuperque  confutata  relinquitur,  Diccndumnc  ttaqnc 
crit cum  Cuiacio ,  gencraliter  &  indiftin-jlc  ,  in  cmptorcm rci  legatat nofl 
tranfire  ius  adcrefccndi  ?  Vtique  Ci  de  iure  ipfb  adcrcfccndi  tra«5lemus,fc<l 
non  arquc  f\  de  commodo  &  cnettu  iuris  adcrcfccadi  intclligamus ,  quo- 
raodo  intcllcxiflc  Cuiacius  vjdctur.Nam  fi  tibi  &aMamio  coniunctim  fuerk 
legatus  tutus  fundus  Cornclianus^ita  vt  fueritis  coniundi  rc  5f  verbis,aut  k 
Daratimi  vt  fuerkisconiun&i  rctantum,tuuue  mihi  keatum  tooro  iam  a  tt 
agnitum  vcndiderisdcliberantc  adhucMaruio ,  quipoftea  pancmfuamrtr 
pudiaucrit.  Dico  totum  fundum  dcberi  mihi  non  iure  adcrefccndi.  fcd  iurc 
vcnditionis  liue.in  vcoditionc  dixcris  tc  mihi  vcndexc  lceatum  tuum»  fiuf 
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quod  idem  eft  ios  tui  legati ,  fiuc  denique  quod  magis  mirumvideatur  par- 
tcm  virilcm  cui lcgaci,quia  hoc etiam  virimo  cafu  hcet  vinfcs  poruonis  me 
tio  ta&a  iir,  nouum  tameu  non  cft  virilis  patris  appeilatione  totuia  concincrt 
cum  nerao  eft  qui  concurrat partemquc  taciac^ duebm.  i6.S-vlt.de  tegat.u 
Lvtriltj.itf.  de  verb.fignifk.  Verum  tutem  cft  non  concurrcntc  Mxato  to- 
tum  rundum  Cornclianum  tuum  ruiiTe  iam  ipfo  tcmporc  venditionu ,  cum 
tibi  perindc  totus  cV  in  folidum  atque  ipfi  Maeuio  legatas  ciict.  Quidni  igt~ 
tur  mihi  totus vcnditus  cfle  intclligatur  ?  Alioquiuon  poffis  diccrc  quid  vi- 
dcri  dcbca*  mihi  vcndidiflc  ,  cum  cx  poftta&o  appareat  nunquam  partera 
tundi  ruiife  in  Jcgato  fcd  tocum  hiudum ,  idcocjue  vei  totum  ad-tepcrtinuif- 
fc  vcl  nulJa  cx  partc.  Nam  ctfi  vellcs  partem  rundi  agnofcercpartrm  rcpu- 
diareatqueicalegacum  fcinderonon  pollcs  l.Ugttdr 1n4.fi.de  leg.i.L^.  dtle- 
£*/.t«quta  non  debetinduci  diuilio  voluntatis  Leum  <jm.        vlttm.  D,  dt 
iv* tndtgn.Lntm.mbfurdum.j.Tt.dciren.ldtcrt.  Cum  itaquc  vei  ex  hoc 
>areat  totum  fundum  &  lcgato  contmcri  &  ad  tc  pcrtinere,  fc- 
me  quoquc  totus  pertineat  cui  tu  fiuc  lcgatum  tuum ,  /iue  ius 
iegatt ,  liucpartem  cuam  virilcm  vendidifti.  Non  idem  ctfet  (i  mihi  fundi 
Corncliant  partcm  vcndidiiTcs  quomodo  loqui  dcbucras,  vt  cautius  nego- 
tiareris  ft  id  agebas  vt  eius  iuudi  partem  duntaxac  miin  vcndcrcs.  Nec  enim 
qucmadmodum  virilis  porcio  tacile  poteft  in  tocum  cuaderc  ncmine  con- 
currcnte,  itacV  pars,cuius  appcilationc  in  dubio  dimidu  figniticacurpoccft 
contincrc  cotum  fi  non  ficadieccamentio,vif//tf,vt  dixiniHs  m  Errar.  y*De- 
cadu  pntcedcniie.  Et  in  hoc  tnanifeftius  apparct  dirkrentia  illa  quam  fupra 
diximus  cfle  intcr  lcgatum  &  rcm  legatam :  Lcgatum  enim  fcindi  non  po- 
quac  legata  eft ,  diuidua  ellc  proponatur.  Ac  res  legata  raclc 
fcinditur  fi  diuiduahc,  ncc  quicquam  vccac  icgatum  acquiri  totumlcga- 
tario ,  rei  vcro  legatae  partem  ad  cum  qui  a  lcgacario  ius  habeac  tranfire,a- 
Uam  vero  partem  pcnes  lcgatarium  rcmanerc.  In  eoque  nocalibilis  dtrrc- 
rencia  cft  ,  quam  nec  Cuiacius  nec  alius  quilquam  (vt  arbitror)obferuauit 
icter  hercditatem&  legacum.  Nam  licct  iushereditatispcxindcac  lcgati 
iiidiuiduum  Cit  iei.Ptmpemm.S.tn  fin.D.dt  rei  vindteat Mg.uD.de  tuqutr. 
hered.  rcsautcm  hercdttariz  nifi  nacura  indiuidue  flnt  commodam  diuitio- 
fiein  rccipimtje£i.&  ut.ta.D.fsmd.ercifc.  qui  camcn  hcres  ex  fcmiiic 
tantu.n  inftitmus  tuic  accepco  cohercdc  M*uio,fi  delibcrantc  Msemo  par- 
tcm  fuam  hcrcditatis  mihi  vcndidcrit  nonnilidimidjam  mihi  vcndtdifle 
dici  poteftjcum  ipfius  pars  &  portio  fucrit  dimidia  duntaxat.  Quod  enim 
al  i  s  pars  quar  Mxuio  data  fuerat  ci  adcrefcic  muito  per  rcpudiationcm  Msc- 
uij,nonideo£ictt,  vt  vcnditionis  tcmpore  vtdcauir  bafcuiiTc  totam  he- 
reditatcw  ,  quaii  totam  hercdicarcm  tcftator  ei  dcdcrit,  iiquidcm  po- 
»imus  non  fuidfc  datum  ci  niii  iemiiTem  ,  ac  proinde  alium  fcmiiicm, 
ei  adcrciecrc  non  tam  iure  contun&ioms  &  cx  vcrbis  teftamcnci  aut 
cx  voluntatc  teftatoris  quam  cx  mera  rationc  ac  ncccflitatc  iuris.  Con- 
fitowentcr  nuiia  ratio  cit  vt  femis  ille  qui  ipii  adcrefcit ,  vidcatut  vcnditus 
mfci  qui  emi  partcm  tantum  hercditatis  ei  dciacam.  Acfi  vcndiditfccmL 
JA  parccm  .-fibi  legatani  rundi  Cornclian  i  qucm  ci  &  Mruio  iiuc  con- 
lundtim  (iuc  dujundimrvcrbiscocu  ntcftatorrcliquiflct,  totum  runtium 
TendidilTe  dicendus  eftct  »  non  dimidiam  eius  pancm  ,  quia  vcrum  cflct 
J"ull*  '-■  -indi  paricm  iegatam  ei  iuiflc>fcd  tocum  fundum.  Alioqui  r^cc  $  & 
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adcrefcendiius  inbecct  Meoio  repudiante»fi  partcm  aliqua  hab^Deintclligc- 
rctur  citra  concturfum.Hmc  namq;  dtrTcrentta  ifta  nafcitur,quod  intci  hcrc- 
dcs  ius  adcreicendi  eft ,  quamuis  ab  initio  partes  habeant  x  teftatoi  c  facras 
cj uan tumlibet  difian&as.  lntcr  legatarios  vcro  non  alitcr  q  uam  fi per  con- 
curfumpartcs  riant,  vttoties  inculcauimus.  Scdquod  diximusdc  lceato 
quod  vcnditori  mco  &  Maruiorelictum  fucrit  coniun&im  re  flc  vcrbis  fricn 
dfi-cft  ex  iuris.  vctcrisrationc  mtclligi  dcbere  noa  cx  luftiniani  conftitutio- 
mc  1t1d.bvnic9.vki  dutttnleg*t*rij.£.dt ra^.ioZLTribonianus  cniin  cui  nihil 
>k  cura*  ruit  \  cpiam  vt  vctcrcm  iuriiprudctiam  totam  pcrucrterctcoftituit  eo 
loco  •  vtfi  plunbuscadem  rcs  coniunctim  icgata  fucrk,  vt  proindc  &  re  & 
vcrbis  coniuntttlint  partcs  ab  imtio  habcrc  mtcIligantur,quocunq;randcrn 
modo  lcgatu  ilt  ctiamli  pcr  vmdicattonem  cum  oltm  itano  cfletstfi  rcitcto 
iegato  per  donationctmEttamc  placurt  «idcm  Tnboniano  ciie  intcr  eosius 
adcretcendi  vt  olim,fed  cotra  rcgula  iuris  vctcris  qua;  uo  paucbatur  ius  ad- 
crefccndi  cfle  mtci  cosquiab  mitio  partes  habcrcnt  icd  inccr  eos  tantura 
quibus  foiidum  ab  initio  legatum  fuilicnt,  tk.  qut  racerent  partc»  pcr  con- 
arrfum.  lixlus  vcrbduobus  abfurdis  illud  ctiam  tcrttum  conrlauit  Ttibo* 
;)ianus,vtquamuis  tntcr  iftos  rc  &  vcrbisconiunctos  tus  adcrefccndi  faluum 
eiie  voluerit,acli  partcs  ab  initio  r.on  habcret,quas  ncc  ccrte  habcnt,nolit  ta 
mcu  inuitis  quicquam  adcrcfcere,  ied  volcntibusduntaxat.  kaque  li  tcftatofi 
ita  fcriplerit.  Lego  Tuto  ey  Sempronto  fundum  Qorneluteiu.lLi  Semprnn  1  us  le» 
gatufti  repudict  potcft  hodic  Titiuspartem  fundi  agnofccrc  &  aliam  par- 
rcm  cx  Scd  piontj  rcpudiatione  irbi  adcrefcentcm  rcfpucrc,  quod  olun  prc*-» 
i  uidi  bto  non  iicuitkr,cjuJactlm  totusfundus  (mguhs  lcgarusmtclhgcrccur, 
idcoquc  intct  cos  adcrcfcendi  tus  cilernon  magis  potutiluTitnis  lcgatuzn 
(cindcrc  quam  iici  iohlunius  lcg.unsruiifct  totus  non  adiccta-  ScmproDi/ 
inzM\im<.AdegAtArtM.;<)%dclegaA.tu*rtl.l.contunthm.^^  de 
legat.  i.  Atquc  tn  hocccrte  iitagnam  plagan;  iuri  vctcri  intulitfaftintanuss 
conrra  qucm  dc  h  ic  ipi.?  rc  iam  aiu  pieraquc  u  nobis  lupra  difputata  iuxtuu, 
Ett9.y'Decadi*  hutto*.  bccster.t  \>  luiiirtiam.s  v:  nulh  hodte  di«i  poflint  vc 
&  vcrbtsconiMoCti,  citm  ticvr-nccfucat  vt  rc  cnntuivcti«fint^uiabdnitio  par- 
tcs  habcnt.  Kec  eo  minus  tamcn  cx  uirc  vcicrcictinbit  vc  pcrmdc habcant 
ms  adcrefcendt  acli  ctlcnt  rc  cv  vcnbis  c omuncti ,  tcd  tu  vtdcticiens  ponio 
non  adcrcfcat  inuitis  quomodo  adci  ei«.ci»at  oiim  quia  acquctatn^adcretco 
reciuam  non  dccrciccrc  vtdcbatur.  U^itur  cum  oltm  ios  adcrciccndi  propric 
efTctmtcr  hcrcdcs  tant  nn  ,  mtci  lct;a;anos  vcto  non  cflct  nih  ius  ncn  cic- 
crcfccndi  fccit  luftuiianus  vt  hodic  iicctta.n  intcr  legatarios  Vcrc  ac  propric 
ius  adfcrefccndimon  tamcn,c]uc>i  magis  mirum  cftiintor  vcrbis  tantum  conn 
iuncltos  [deliis  enitn  nihilnoui  Iaituuams  conftuuit  ]  fcdmter  cost.m- 
tum  quos  tcftator  &  re  cX  vcrbis  coniunxerit ,  iicct  focunduiu  nouatn  T-rin 
boniani  prudentiam  proiis  habendi  imt  cjui  vcrbo  tantum  fintcontunctt. 
Qui cuim  rccV  vc. bis  coniun&i  non  fun:  multo  minus  rc  tantum  cos  nc- 
c cifc  omnino  cft  vcl  vcrbis  tantum  vcl  nullo  modo  coniunctos  eife. . Atqoi 
acmo  dixcrit  voluiile  Iullinianum  nullomodo  eomundos  cile  illos  tntcr 
ctuosius  adcrcfccndi  fakium  clle  volucrit.  Rclincjuitur  crgo  vthabucrit 
iftos  pro  comunctis  vcrbo  tantum  ,  quamuis  nufc|uam  fuftulerit  ratiooem 
iliam  iuris  vetcnsijux  intcr  vcrbis  tantum  coniunctos  iusadcrcfccndi  cilc 
non  pcrmittcbat.  Cummic  iftaoruhia  manifcilamm  pliccnt  contradictio- 
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.  mirum  non  cft  Bartolum  noftrum  Triboniani  crrores  pro  ccrtiffima 
ratione  iccutura  injrpt.as  quoquc  circa  hunc  articulurn  diftin&iones 
.  JiiTo *d  W./.r# cenmntlt  num.^i . 


ERROR  SEpiIMVS. 

/  **r<  adcrefcend*  tnter  vocttos  ex  diucrfo  twe ,  ad  Ifed 
patrono.G.de  bonor.pcjf. 

I  c  i  folct  inter  co  qui  vocati  funt  cx  diuerfo  iurc  non  eue  lo- 
cuin  iuri  adcrcfcchdi ,  in  oimque  rcm  adferuntmoftri  rcfpoa- 
fum  Pauli  in  i.fed  cttm  p*trono.6.D.de  bonor.pofef.vWifcti- 
b:t  illccum  patrono  polliceatur  prxtor  contra  tabulas  bono- 
rum  poflcffionem  ccrtx  partis,  fcripto  autcm  heredi  fccun- 
dum  tabtilas  altcnus  partis,  non  ciTeintcr  cos  ius  adcrefccndi.  Idcoquc  nou 
pctcntc  fcripto  fccundum  tabulas  altenus  quoque  partis  nominatimprx- 
torcm  polliccri  patrono  poiVcflioncm ,  cum  cartcri  quibus  adcrcfccndi  ius 
cft  femcl  tantum  dcbcant  agnolcerc  bonorum  poftcfsionem.  Conclufio  & 
traditio  ifta  rcgulariter  quidcm  veraeft,  fcdnonfcmpcr.  Vcraeft  inillis 
(tfibus  inquifc>usiusadcrefcendinafciturcx  coniuuctione  vt  intcrlcr*ata- 
rios  cV  fidcicommifsarios ,  quianon  poflunt  videri  coniun&i  qui  ex  diuer- 
fo  iurc  vocantur,vt  ncque  illi  qui  ex  diucrfis  teftamcntis  U.ftfub  eondtetone 
l6\  D.  <jutb.mod.  vfwfr.amttt.'  At  cum  ius  adcrcfcendi  non  cx  coniunctione 
nafciturfcdcxncccfsitatc  vtja  hcrcditatibus  &  bonorum  pailefsionibuf 
parum  refcrt  an  cx  diucrfo  iure  an  cx  codem  vocentur  illi  cx  quibus  aJii  ve- 
Iint  fuccederc,alij  nolint.  Finge  tcftamcntum  ruptum  eflc  pcr  querelam  in- 
officiofi,  fcd  pro  parte  tantum,  atque  ita  tcftatorem  pro  parte  teftatum  nro 
partc  tntcftatum  dcccflilfc.  [  hoc  cnim  cx  poftfadto  fieri  poiTe  conftat,!v. 
nam  etfi.if.f.  fUim.Ug.ctrea\  i^.D.de  imff.  te/iam.]:u  vcro  qui  ab  intcftatr» 

}>oflet  fucccdcrefi-vclietnollcfucccdcrc.  Nam&hocficripotcft  ,  fiuc  il- 
c  ipfc  frt  aui  dc  inofficiofo  cgcrit  [ncmo  eqim  agcndo  dc  inofficiofo  idco 
(uccedit,  fcd  tantuui  parat  fibi  viam  ad  fucccfsionem  fi  fitex  hispcrfonis 
qux  fuccedcrc  polimt]  fiue  ignorante  autinuitoctiam  eoalius  cgerrt  quj 
iuccedcre  ipfe  non  polsit  [quiacum  hxc  fit  publica  accufatio  ncmo  agen-' 
tcm  repcllit  Ug.U.poflhumm.6.§.fi  qms  ex  hieeod.tit.]  Non  eft  dubitandum 
quinhoccafu  vocentur  cx  diucrfo  iurcis,  qui  ad  vnam  partcm  heredita- 
tiscxteftamento  vocatur ,  &  alius  qui.ad^ijm  paxtem  vocatur  ab  intcfta* 
to.  Ettamen  quisncgct  iltcrutro  repudianic.portiDncrfa  dcficientem  alte*-' 
ri  adcrcfcerc5Siquidemhoc  ctiam  cafu  locum  habct  ratio  illaiuris  quxci 
nccelsitatc  inducit  ius  adcrcfccndi  intcr  heredcs  quantumlibet  difiuntfros. 
Nc  fcilicct  defunifti  pcriuna  ,  qux  indiuidua  eftrcprxfentcturpropartc 
quOd  cflct  abfurdum-    Portio  enim  illa  deficicns  (1  non  adcrefccrct ,  ad 
quqm  trut:  Vtiquc  vacaict  atqtic  ita  ad  fifcum dcuolucrctur,  at  non  itirc  por- 
tiixiii&  .iaciiiunx  >  1  •      .  c  bonorum  v;K^ntium.  Atqui  bonafiuc  vacan- 
tia  fuu  fiue  non  vaca^ii.      u.quani  rcpralciKam  pcrLnam  dcftincti ,  m 
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cc«j;  differuntab  herediutt  quUhon,fict»t  herechtas,  perfonx  vice  fuftir 
ob  idq;nec  dicuntur  nifi  dcou&o  arre  alieno  l.i.f.un  bona.l.  non  pojfunt-.  n. 
de  fur.pfc.ljnuher  bona,-ji.  D.  de  iUr.dot.Vnvxb  no  pofsunt  dici  vacarc  bona 
mfi  que_  dominunullum  habctnec  habwc  poifunt,itr;rao  ncc  ad  fifcG  ipfum 
pcrttnenttanquamvacantiafinonfintfoluendo  d.%.anbona.  Quidniergo 


adcrefcent  ci  "qui  aliam  hcreditatis  partcm  hifbcnt  ,  fiueexteftamento  fiu« 
ab  inteftato     Eft  autem  hocapertius ,  fi  ponas  non  cum  qui  ab  inteftato 
fticccdere  poteft  pro  qua  partc  teftaraentum  ruptum  fuit  repudiar&fed  eura 
qui  poterat  fi  vokiifTet  fucccdere  ex  teftamcnto  pro  qua  parte  teftamen- 
tum  refcifTum  non  fuit.    Cum  enim  hoc  cafu  pars  vtraoue  hereditatis  dc- 
uoluatur  ad  caufam  inteftati,  nec  miniis  pro  qua  parte  dcftituitur  teftamen- 
tum  pcr  hcredis  fcripti  repudiationem  quam  pro  qua  parte  rcfcilTufn  eft 
per  querelam  quid  (obfecro)  impcdire  potcft  quoraimis  ab|inteftato  fucce- 
datin  torahereditatcis ,  qui  in  parte  hcr editat is  poteft  fucccdcre  ?  Nam 
c&m  is  i  qui  ab  intcftato  fucccdercpotflt  ft  vcllct,  mauult  rcpudiarcnon  fi- 
militer  pars  illa  quar  delata  ci  fucrat  ab  inteftato  po^cft  confluere  in  cau- 
fam  fuccefltonis  tcftamcnurix ,  vtci  qui  ex  tcftamcnto  fuccedit,aurc  tefta- 
mcnti  tam  facilc  acquiratur  :  quoniam  a  caufa  teftati  ad  caufam  intcftati 
facilior  eft  progrcffus ,  quam  fit  rcgrclfiis  l  caufa  intclhti  ad  caufam  tcfta- 
ti.Quamuis  vcrum  fit  vtroque  cafu  neccfsitatem  faccrcvt  ci  qui  partcm  he- 
rcditatis  fiuc  ex  teftamento  ,  fiucab  inteftato  iatn  habct,aliam  dcficicn- 
tem  adcrefcere  oportcat  vtdiximus.    Ettamcn  fiucponamus,  eum  folum 
quiexteftaraento,  fiueeumquiabimclhto  fucccdcrepotuit,portioncm 
fuamrepudiaie,iHamquealij  portionciii  iuam  agnofcenti  adcrefcere  ,  fcm- 
pcr  verum  crit  ius  adcrefccndi  efic  intcr  cosqnoquc  qui  fucccdant  ex  di- 
ucrfo  iure  :  Quid  enim  magis  diuerfurr:  quam  fi  vnus  fuccedatex  tcCta- 
rnento.alius  abmteftato.  Prsferttm  cum  veltnt  interprctcs  in  fpecic  diil. 
kg.fed  cumpatrono  ,  fucccdi  cx  diucrfo  mre  ob  id  quod  vnus  fitccedat  pcr 
contra  tabulas, alius  pcr  fccunddm  tabulas ,  qtti  tamcn  ambo  fucccdunt ex. 
tcftamento.   Nam  &  bonorum  poflcfsio  contra  tabulas  ex  teftamento  cft> 
perinde atque  fecundum  t abulas .  $.  f*nt  autem  fnfttt.  de  bonor.pejf,  Quan- 
doautcmde  iisloquimur  qui  cx  diuerfo  iurefuccedunr,  fuccedentcs  cos 
intelligimus  non  qui  omnes  reuera  fuccedant,  (ed  qui  tantum  habeanr 
ius  fuccedendi*    Alioqui  fuccedcn tc  vtroque  alia  ratio  impedit ius  adcre- 
fcendi  quod  cilocus  nullusfit  in  portionibus  agnitts  nec  iicxcodcmiu- 
re  fuccedatur  Itg.  vnit.$.hit %ta  defimtis.  Cod.  de  caduc.  toUcnd*  leg.i:f.$nltf- 
dum.D.dtvf*fr.adcrtfc.V*nlm  huic  noftraropinioniobftatvaldc  quod  no- 
Hri adfcrunt  cx  dJ.fed fmi*ffW»»tVbi  agitur  de bonorum  poflefsiontbur 
quaecum  lintfimilcsherediutibtos  ,'quiaT>onorum  poflcflbrheredis  loco 
eftapudprartorcm/^.M.cr  j,  eod.  procuJdubio  admittunt  ius adcrefcendi 
etiam  nulla  interucnicntc  fiue  reali  liue  vcrbali  coniun&ione.  Vt  puta  i\  te» 
ftator  iu  fcripferit ,  *Jfitim  htrts  eflo  ex fimifi  „  Semfrouim  exaltofemi£e  ht- 
rtitfU ,  quo  cafu  Titium  &  Semproniunt  verbis&  rc  dtfiundos  efVccer- 
tum  eft  tanquam  orationibus<fiuerfis-ad  diuorfas  partes  vocatos ,  Toueta- 
racn  co  minus  verum  cft  inter  eos  adcrcfcendi  ius  effe.  Tt  vno  r<  •    inntc  a* 
lij  adcrefcatportio  dcficiens ,  licetilfe non  nifi  pro  partc  iua  peticrii  lccun- 
4um  ubulas  bonorum poflcfsionem.  Hoc  c       It  quod ait  Paulus4n4W- 
ftdtkmpatfttto,  ux  illis  Vctbis,  wmttteri  ?u..*4  udtreftendi  imeflfemel 

-  cLtuvan, 


Digiiized-by  Goqgle 


DECAD.  L  ERROR   VIL  m9 
debeint  agnofcere  bonorum tojfeflionem.  Ettamcn  fi  vnus  voccturad  bono- 
ruiaipoflclsioncm  contratabulas  ,  alius  ad  fecunddmtabulas^negatPau- 
lusefle  intcr  cos  ius  adcrcfccndi.  Ergoid  vidctur  fcntirc  Paulus  >  quod 
fcntiunt  intcrpretcs  ,  non  clfe  ius  adcrcfccudi  inter  cos  qui  cx  diucrib  iurc 
fuccedunt ,  quamuis  adcrcfccndi  ius  illud  fit  cx  ncccfsitatc  vt  in  bonoruna 
poflefsionibus ,  in  quibus  toties  ius  adcrcfccndi  cft  quoties  cx  codcm  iure 
iucccditur  Cw.c  fccundum  tabulas  fiuccontra  tabulas  fucccditur.  /.  fi duobtu 
ix.inprtnctp.  D.de  boxor.pojfefl.c$ntr.  tabul.  l.i.  f.fiyuu  ex  nepottbw.  D.  dc 
contHng.cum emanctp.  Itb.  etm.  Atquc  ita  intcrprctes noftri  omnes ratiocV 
nantur.  Sed  parum  fubtiliter  qui  non  animaduemint  Paulum  non  earatio- 
ne  moucri  quod  in  ca  fpccic  quam  tratfat,  patronus  &  fcriptus  hcrcs  cxdi- 
ucrfoiurcfuccedant,  fcdilla  potius ,  quodpatronum  vocat  prartor  ad  bo  - 
norum  poffefsioncm  contra  tabulas  libcrti  non  fimplicitcr  &  indefinitc, 
Ced  cum  adicctionc  ac  limitationc  ccrtx  partis  fcilicet  dimidix ,  ficut  &:  co 
cafuquo  pationus  cam  polTcfsionem  ,  dimidja:  partis  bonorum  pctie- 
rit  i  non  nifi  aljerius  dimidia*  partis  bonorum  poflcfsioncm  fecundum 
tabulas  hcrcdi  fcripto  dcfcrt  ,  vt  apcrtc  Paulus  ait.    Indc  namquc  fit  vt 
intcr  cos  ius  adcrelccndi  cffe  non  poisit ,  quia  cum  ius  omnc  bonorum 
polTcfsionum  fit  ex  edicto  pratoris ,  non  alia  forma  in  iis  fcruari  potcft» 
quam  quar  vcrbis  edicti  praricripta  fuit,  qua?  tamcn  non  fcruarctur  fi  cui 
prztor  non  nifi  partcm  ccrtam  &:  limitatam  dedit,  nos  totum  darcmus, 
quoniam  ita  bcrec  vtclfcmus  libcraliores  pratorc  ,  prartoriamquc  iurif- 
didionem  nobis  adrogaremus  id  faciendo  quod  folus  prartor  facere  po- 
tuiffct  ,  ncc  voluiflet  :  quemadmodum  nccpractor  ipfe  adcrcfccndi  indu- 
,  citintcrcos  quibus  tcftator  ccrtas  partcs  nominatim  dedit  Iicet  ipfos  vcr- 
bis  coniunxcrit.  lege  $.  f.fed  etfi  comunlhm,  lcg.filtum.  5.  f.penulttm.  D.  dc 
legat.  •prxft.    Ne  videlicet  in  rc  teftatoris  prarbeat  fc  liberahorcm  te- 
ftatorc ,  quod  abfurdum  cflet.  leg.falla.  6j.  l.Ji  fnb  condtttone.  D.  ad  Sf. 
Trebelltan.  Et  hanc  Pauh  rationcm  efle  cx  eo  intcUigimus  quod  fi  in  pro- 
pofiu  fpccic  patronus  rcpudiaret  bonorum  poflefsioncm  illam  contra 
tabulas  quam  pro  dimidia  partc  prartorci  dcfcit  ,  noncflct  dubitandum, 
quin  caportio  hcrcdi  fcripto  adcrcfceret  qui  pio  alia  parte  bonorumpof- 
fefsionem  fccundum  tabulas  acccpiifct.  Alioqui  debucrat  prator  in  hoc 
cafu  quo  patronus  rcpudiarct  polliceri  hcrcdi  fcripto  alterius  dimidia?  partis 
nominatim  bonorum  poflefsioncm,  ficute  conucrfo  non  pctcntc.  fcripto 
fecundum  tabulas  ,  altcrius  quoque  partis  nominatimpoflcfsioncm  patro- 
no  pollicctur ,  vt  Paulus  ait.Ratio  autcm  diuerfitatis  illa  cft ,  quod  tamctfi 
praitor  nonminus  hercdi  fcripto  qu.un  patrono  dimidia?  partis  bonorum 
poflefsioncm ab  initio  vnitfuique  dcfetat,  dcfert  tamcn  cum hac  diftcrcntia, 
quod  patrono  primum  defcrt&  in  omncm  calum  ,  id  cft  fiuc  fcriptus  hc- 
rcs  peticrit  fecundum  tabulas  fiiic  non  petierit.  Nifi  quod  fcripto  hcrede 
petentc  fccundum  tabulas  dcfcrt  pationo  vnam  duntaxat  dimidiam  &  vni- 
ca  delationc.  Eo  autem  non  pctcnte  dcrert  ei  vtramquc  dimidiam  du- 
plici  delationc.  At  hcredifciipto  non  defcrt  bonorum  poffcfsioncm  fe- 
cundum  tabulas  dimjdix  partts  in  omncm  cafum,  fcd  in  illum  duntaxat  quo 
patronus  iaiii  p.irtis  lujj  jbtwiovum  puflcfsioncm  contra  tabulas  pctie- 
nt.  Qqod  non  oo.curtPauljyfignificatcum  ita  fcribit  ,fcrtpto  autemhere- 
dificundutn ubulas  altertu*  j*4r/wv  Altcram  eniin  partcm  dixitpro  rcbqua, 
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id  eft,  quae  fopWft^ppfteaijuim  ptfrohus /A^)^o^it:''^;(ig^^ea^L  ^ 
Si  patronus  fuam  agjioTccrc"  npluietir,  h^Ifr&^arW  p^fTcfsionom  lori^tti 
heredi  defcTri,quippe  cui  fufficir  ius  edmmnnc  ccHcti  vrvc!  WrtorQri* 
nem  tn  folidunf  accipcre'nunc  pofsiit  l  vt!  fi  iam 


iefsionem  in  foliduni  accipcre'nunc  pof$it ,  vc!  fi  iam  porribnctn 
agnouit,aliam  quar  dcricit  confcqut  iure  adcrefccndi.  At  nonfuffi 
ius  illud  communc  patrono  fuarii  partem  agnofcente  pcrbonorum  pof- 
tcfsioncrn  contra  tabulas ,  fpecialique  aaxiho  practorts  opus  fuitvteoca- 
fufcriptus  heres  alterius  partis  bonorum  poVfeteoneni  ftcundum  tabulas 
pctcre  poffet ,  quia  per  bonorum  poflcfsiohem  eontrk  fabulas  nioipjto* 
teftamcntum  iure  pra.*torio  &  quidem  totiwn.  Extcftamentoautemrupto 
pr  xfcrtim  iure  prartorio  numquam  potcfl:  prator  darc  bonorum  poflefiio- 
ncm  fecunddm  tabulas,maxime  quar  h"t  cuin  re,  nc  fecum  pugoare  videatur. 
Sattfque  ei  eft  quoJ  cx  .cquitate  conferuat  legati,  fcdca  tantnm  quxcoW- 
»un<5hs  cV  cxccptis  pcrfonis  rcli&afunt,quorum  cttam  fummoiure  nulli 
ratio  haberi  dcbcrct  teg.\.&  tot.ttt.de  legot.praft,  Qtio  lc^itorum^emj " 
ficut  inftitutiones  quoquc  tuctur  proptcrca  quod  hcreditatcs  noi  ' 
honefto  titulo ,  fcd  etiam  plenioie  quam  lcgnta  hoheretrtbuatur 
\\fed  ttftportio  eod.iti  non  alias  quam  qu*  carundcm  pcrfonarun 
ctarum  &  cxcq>tarum  fauorcm  rcfpiciant.  Proinde  fcripto  hcre< 
traneo  ,  dc  quo  agitur  in  dtft.legfed  cum  patrono,  nulla  petcndx  bonorum 
po(fcfsionis  fccundum  tabuias  ci  ratio  fupcreflet,.poftquam  per  contra 
tabulas  ruptum  eiTct  teftamcntum  quamuis  non  nifi  dimidiam  partcm  con- 
fcqui  patronus  poflct ,  fi  non  fiiiflct  prouifum  cdi&o ,  dclata  hercdi  fcripto 
altcrius  partis-fecunduin  tabulas  bonorum  poflcGiionc.    Qtiod  li  pergas 
quarcrc  nc  quis  tibi  fcrupulus  fupcrf  it.  Cur  hon  idcm  prator  obfcruaucrit 
circa  cam  bonorum  poflcfsionem  contra  tabulas  patrono  dcfcrcndam.  Vc 
nimirum  dcfcrrctci  bonorum  paflcfsionem  dimidiae  partis  itadcnSum  fi 
fcriptus  hcfes  altcriuspartispctcrct  bonorumpoflefsionemfec&ndumta- 
bulas,  co  vcro  non  pctcnte ,  dcfcrretpatrono  foli  vniocrfum  ius  bonorum 
poffcfsionis.    Rdpondebo  rationcm  ilhm  fuiffe ,  qiiia  nanpotcrat  aliter 
practor  conftituerc  quin  faccrct  iniuriam  vel  patrono  vel  hercdi  fcripto 
ciim  tamcn  8c  vellct  vtriquc  profpiccrc  &  dcbcrct,  Nam  ft  patrono  ^ctu- 
liffct  bonorum  poftcfsionem  contratabulas  in  folidum,  rcftringcndam  po- 
ftca  ad  dimidiam  parteii?  ,  cocafu  quofcriptus  hcrcs  concurreret  altcru» 
trum  euenirc  neceffe  erat ,  vt  vel  non dcbuiflet  admitti  patronus  nifi  dccla- 
rata  prius  per  hcredem  fcriptum  voluntate  an  admitti  ipfc  vcllct ,  nccne  ad 
bonorum  poficfsioncm  fecundutn  tabulas,  quac  res  faceret  vt  interim  dc- 
ccJens  patronus  amitteret  commodum  fuarbonorum  poflefcionis ,  etiam 
pro  qua  parte  admittit  eum  prartor.  Vcl  ftntim  admittcndus  patronus  iuif- 
ict ,  prius  ctiam  quara  fcriptus  hcres  voluntatem  fuam  declarafeet ,  quo 
tamcn  admiffo  ,  pctitaque  fciiiel  ,  contra  tabulas  bonorum  pofscf- 
fionc  ius  fcripti  heredis  cxtranci  penitus  intercidifsef- »  vt  flequepartis- 
dimidiae  bonorum  pofscfsionem  fccundum  tabulas  petcrc potuifset»  quia 
bonorum  pofseftio  contra  tabulas  nunquam  cft  fine  re  &  crTc&u.  Adeo  vt 
tum  quoquc cum  vnus  cx libcris  hcrcs  fcriptusacccpit  bonorum  poGeffio- 
nem  fecundu  tabulas^fi  altcr  filius  prarteritus  poftea  petat  c6tra  tab.no  al  ircr 
tucatur  prattorflliu  qucadmiflt  fccundu  tabulas ,  quam  iure  contra  tabulas 
bbnoru  polscfsioms  le^i.i  fifnb  ftndfcione.V<dt  (otnr.pof/eeiind.tshqim 
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CxTtfc  pcrfoniseft  qu*  contra  tabuhs  pcterc  potuerunt./.w  7«;  tn pottjldtt.it, 
$.fcdft  nnntjtrfin.  D.de  Ugut.  prafl.  hc.it  «jiuerfo  non»unquam»fcd  rarius 
bon6nim'poflctIio  contra  tabulas  petira  ccaJit  in  fcandum  tabulas  vt 
lli  fyzciQ.Lnonnmicfittm.i+.tod.  PioinJc  pcma  pcr  ptronum  cor.tra  tabulas 
bonorum  pofleffionc  in  folidum  ,fcriptus  heres  quem  ponimus  vcl  omni- 
no  cxtrancum  efle  ve!  fahem  non  ex  hs  perfonis,  quae  contra  tabulas  petcre 
powcrunt  nihil  omnino  poffct  habcrc,atq;  ita  .iffieerctm  imuru  contra  mJU 
tem  prartoris  qut  fcripto  hcrcdc  concmrentc  non  nifi  dhnulije  ^artis  bono- 
rum  poffcffioncm  a<f  patronum  runi  erfcctu  pertincrc  v<  iuifllt.At  no  i  Jern 
incomm*dum  cmergitcum  dcltbcramepatrono  fcriptus  Iicrci  ulu.uiunt>jte 
betextr.ncus  admittitb  norum  poflcrsioncmfecun  "um  tabuias  inioli  iurr^ 
quoniam  ca  rcs  non  cxtinguit  ius  patroni  quommtli  illc  pofsit  dimid  a:  par- 
tisbonorum  poffcfstoncm  contra  tabulas  fibi  aptartjrcddatamaimofccrc,  . 
nimnum  quia  nihil  prohibct  bonorum  poflcfsionem  fccundu  ttbulas  c(Tc 
finercin  quodirTcrtabonorum  poifcfsione  c-mtra  tabulas.Kim  cV  inde  fit 
vt  is  quuqucqui  kriptus  fuitfub  condicionc,  pofsit  ctiam  nondum  implcta 
condicionc  bonorum  policflioncm  fccundilm  tabtibs  agnofccrc.  d.  t.  i.$.fi' 
fub  condtttone.D.de  bonor.pof[tfi.fetundAAfmi.  i.  Paniu»  notat.&V* de pra'or. 
fiipulat.  tfr  apud  PAttlMb.tfenunt.  tit.  o.  qu*tamcaJri>norum  poffefsio 
neceffc  eft  vt  fit  fmc  rc  li  poftea  condicio  dcficcre  proponatur.  Auupcrio- 
rtbus  ibrrafle  quis  obiiciat,  non  efle  abfurdum  quod  nos  pro  abfardo  pofui-  • 
mus  vt  non  prius  admitti  debeat  patronus  ad  bonorum  poifeisioncm  con» 
tratabulasquam  hcrcsfcriptus  voluntatcm  iuam  dcdaraucrit.  Quandoqui- 
dcmccrti  iuriscft  bonorum  rjoffcfsionem  contra  tabulas  qua? pjtrono da- 
tur  no  alitcr  ci  compctcrc  quam  fi  hcrcs  fcriptus  vcl  adicrit  hercditatcm  vcl 
pcticrit  bonorum  poffcfsioncm  fecundum  tabulas.  /.  5.  $.  vtpatronm.  D.  dc 
&m./*£rr/.ineoquc  dirfcrrc  a  bonorupcfTcfsicnc  contra  tabulas  quar  iibcris  . 
prartcritis  datur,qua  idco  diccrc  folemus  daricontra  Itgnum  &  contra  teita- 
mentnm,quia  non  requiritaditioncm  hercditatis.  l.ilind.+.l.gtiodvuigo.  19. 
p.dtbonor.pcffe.  contr.tab.  Quam  ob  caufam  illud  quoquc  mirum  vi  lctur 
quod  Paulus  in  d.l.fcd cum  patrono.  ponit  fcriptum  hcrcdcm  rcpudiafic  bo  * 
norum  poffcfsioncm  fccundum  tobulas.  Nam  vt  Bartolus  poft  Accurfium 
ratioctnatur.Aut  hcresillc  fcriptus  nunquamadiuir,&  co  cafu  nunquam  pa. 
trorwpotcft  cotnpctere  contra tabulas  1  quodtamcn  lexnegat.  Autadiuif 
aliquando,  &  tunc  rcpudiarc  poftca  nunquam  pctcft^  quod  rurftun  non 
•onucnitlegi  quat  ponit  eum  rcpudiaile.  Tajiuque  raomenti  vifa  clthxc 
6bte<Hio,vtnon  alitcr  cam  efiFugcrcpotuerint  Accurilus,Bartoius,&  cartcri, 
quam  diuinantio  &  commifccndo,  aditam  quidetn  fuifleab  inflituto  hcrc- 
diutem,  fcd  pofteareftitutum  eum  fuifle  in  intcgrum  a  prartore  ad  fcabili-" 
nendum  forte  ex  caufa  minoris  artatis  vt  in  /.  neccffartit.  $j.  &  ljintin»r.6u . 
D.  dc  atquir.  htred.  ■  Aut  fcriptum  hercdem  fuiiTe  fihum  iiberti  eundcm- 
quc  fuum  hercdem ,  quafi  nuda  fbi  hercdis  exiftcntia  operetur  vt  con- 
tra  tabubs  co -npctat.  /.  ttft  cx  modica.  5.  §.ft  fi/itu.  D.  dt  bw.Ubtrt,  Aut 
denique  vnum  cx  hcrcdibus  fcriptis  adiiflc,qui  poftca  fc  abftiuueritbencH- 
cto  altcrtus  fc  abftincntis  vt  in  Lcurn  hereditate,  55.  D.  dt  tcfntrend.kered.- 
Quarumomnitim  interpretationutn  iicct  omncs  probcntur  a  Bartoloni' 
Kiihabentc  mciius  quod  diur ,  nulh  tamcn  cft  quxprobabilis  viderippf^ 
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fit  vt  ex  iis  quar  fequenti capitc  dicemus^intelligctur.  Refpondendum  igtou 
cft  vt  vtramq;  dubitationem  diluamus  ncccflc quidcm  eflc  vt  hcres  fcnptus 
adicrit  hereditatem  vel  pcticrit  bonorum  pofieflionem  fccundum  tabulas 
prius  quatn  poflitcompetcre  patrono  bonorum  pofllflio  contratabulasli- 
bcrti,  fcd  tamcn  eam  rcm  non  facerc  quominuspctentcpatronoxontra 
tabulas  permde  necclTarium  fit  heredi  fcrtpto  auxilium  bonorum  poflcf- 
itouis  fccundum  tabulas  pro  dtmidia  partc  bonorum  retincnda  ,  atti  nc- 
que  hcreditatem  is  adiiflct  nequc  bonorum  poiTcflionem  contra  tabu- 
las  pctiifTct  t  quia  citm  bonorum  poiTeflio  contra  tabulas  refctndat  totum 
tcftamcntutn ,  nec  pjflit  vnquamefTc  fmc  rc,  vtdiximus  ,  ncccffarib  cne- 
nitvttn  irritum  deducat  aditjoncm  aut  bonorum  pofletsionis  agnitioncm 
pracccdcntcm ,  cdm  ficri  nequcat  vt  ilue  hcrcditatis  fiuc  bonorum  poncf- 
ftonis  commodum  retincatur  cx  eo  teftamcnto » quod  ruptuni  fuir.  Ita- 
quc  poftruptum  teftamcntum  cx  injcgro  voluntarcm  fuam  declararchc- 
res  fcriptus  dcbct ,  nonan  bcrcsciTc  vclit  qui  ncc  fivcllct  ciTe  tamcu  am- 
plius  polfct  ,  tantum  abeft  vt  cgcat  repudiationc  ad  omittcndam  hcredi- 
tatcm ,  fcd  an  vclit  agnofccrc  dimidia:  partis  bonorurn  poffcfliancm  fc- 
cundum  tabulas ,  quam  ciWminatim  prartor  defcrt,  vt  ft  vclit  habcat  bc- 
ncficium  ptanoris ,  ft  nolit  habcat  fcatronus  hanc  quoquc  portioncru»  led 
noniurc  petiu»  iam  pro  alia  parte  bonorum  poiTcfsionis  contra  tabulas,  ve- 
rum  cx  nouo  &  fpcciali  bencficio  prartoris  hanc  etiam  portioncm  fcpara- 
tim  &  nominatim  dcfercntis.  Itaque  non  ftt  fupra  locuti  fumus  vt  dixcri- 
mus  abfurdum  forc  it  non  alitcr  patronusadmitterctur  quatn  dcclaratapcr 
hcrcdcmfcriptumvoluntate  an  hercs  ciTc  vcllet  nccnc  cum  fcircmus  nun- 
quamadmitti  patronum  ad^contra  tabulas  niftagnita  iam  hcredttate  flue 
peraditionem  iiuc  pcr  pctitioncm  bonorum  poiTcfsionis  ,fcd  fcripfimu* 
an  admittt  tpfc  .vcllct  nccnc  ad  bonorum pojfefltortem  fccundurn  tubulat  dcilla 
bonorum  poilcfsioi.c  intclligentes  quac  heredi  fcripto  neceilaria  eft  ad 
rctincndam  partem  bonorurii  petita  iam  pro  alia  parte  pcr  patronum  con- 
tratabulas  bonorum  poflefsionc,non  dc  illaquar  ncceiTario  prxcedit  pc>- 
titionem  bonorum  poifeisionis  contra  tabulasco  cafu  quo  noluerit  hcrcs 
acquirei  e  hcrcditatcm  iure  ciuili  hoc  cft  pcr  aditioncm.   Ex  quo  magis 
intclhgtmus  quam  vcrum  fit  quocfdiximus,  abfurdum  forc  ft  non  prius  ad- 
mittercturpatronus  quam  heres  fcriptus  voluntatcm  fuam  declaraucrit  an 
admitti  vclit  nccnc  ad  eam  bonorum  poflbfsionem  fecundum  tabulas, 
quia  harc  rcs  implicarct  contradtclioncm  ,  cum  non  prius  haec  bono- 
rum  poflcfsio  fccundum  tabulas  aut  compctcrc  aut  nccciTana  cfle  incipiar, 
quatn  patronus  fucrit  admilfus  ad  bonorum  poflcfsionrm  contra  tabu- 
las  &  ncfcidcrit  tcftatnentum.   At  rurfus  de  illo  dubitant  noftri  necpof- 
funt  fc  cxtricarc  quznam  illa  iit  bonorum  poilcfsio  quam  prartor  nomi- 
natim  proalia  dituidiabonorum  polltcetur  patrono  Ci  hcres  fcriptus  nolit 
procapartc  fccunduin  tabulas  agnofcerc.  -Non  enim  poiTunt  flbi  per- 
iuadcrc  ciic  bonorum  poflefstoncm  contra  tabulas",  cum  ea  non  compc- 
tat  cx  ediclo  prartoris  nift  ad  certam  partcm.    Nequc  fecundum  tabulas 
cum  canon  competat  ntft  hcrcdi  fcripto  ,  patronus  ajtetn  dc  quo  agimus 
pr^tt*rit.:s  iurrittion  tnftitutus.  Etli  non  deiunt  qui  putcntpoffe  dctcndi» 
eifc  tiaitc  bonururn  poiTcisionem  fccunJum  tabulas,  quaft  patronus  in  locu 
fcripti  hcrcdis  rcpudiantis  fiiccetlcnt,  ob  idq;  fucccdcrc  cttain  dcbcat  in  ius 
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pctcndlf  eiufile  bonoru  pofleffionis,Quam  fcntcntiarc&c  B.irtoIus  rcprchfi 
ditquia  kccedit  in  ius  repudiatis,rion  vt  vcniat  iurc  illnis,fcd  vt  vtniat  iure 
mo.  Iurc  autcm  fuo  non  poteft  haberc  fecundum  tabulas  qui  fcriptus 
non  iuit.  Accuriius  vult  eiTe  bonorum  pofleftioncrn  vnde  Iegitimi  ex  /. 
i.$.vlt.  tjjr  /.3.  D.  vn&  legit.  Scd Bartolus ctiam  reprehcndit ,  &  bcne,  quia 
cum  bonorum  poffcfiio  contra  tabulas  fit  ex  teftamento ,  Vnde  legiti- 
1111  verd  abinteftato,  nonpofliintconcurrerc  Itg.i.  §.itaauttm.D.  f%  ta- 
bnl.  ttf}a>n.TM(l.  extab.  vbi  Vlpianus  fcribit  ita  demum  ab  intcftato  poiTc 
competere,  bonorum  poiTeftioneubfi  ncque  fecund&m  tabulas,nequc  con- 
tra  tabulasbonorum  poflefsioagnita  fit.  Et  quarauis  idcm  Bartoluspre 
Accurfio  refpondeatid  ita  intelligcndum  vtab  initio  non  pofsint  iftc,  pof- 
leftionesroncurrcrc,  poflint  tamencx  poftfacto  ,  qu6d  abfurdum  non 
fit ex  poftfacto  deccdcrc  qucm  pro  partc  tcftotum  &  pro  partc  intcftatfi  ex 
leg.nametfi.^.^.vtt.ltg.ctrca.iA*  D.deinojf.  teflam.  hoc  ipfum  tamca 
tunc  obtinct  aira  diucria?  pcrfonar  funt ,  quarumjvna  ex  tcftamento  fucce- 
ditalia  ab  intcftato  ,  nonetiamcum  vru  eadcmquc  pcrfona  eft  qu*to- 
tum  ius  habeat' liuc  hcreditatis  fiue  bonorum  polfcJJionis.  lnauditum 
enimeir,  acfinecxemplovtpartim  extcftamcnto  habcat,  partimab  in- 
tcftato.  Quare  nec  Bartolus  ipfe  in  hoc  fibi  farisfacit ,  fcd  concludit  tan- 
dciu  hanc  bonorum  porTeffionem  qua:  patrono  datur  cum  fcriptus  hcres 
non  pctit  fecundum  tabulas  elTe  vndc  legitimi  in  totum  ab-intcftato» 
in  ciaique  conucrti  ius  bonorum  poflefsionis  contra  tabulas  a  patrono 
prius  petitat.  Ex  ieg,  filtbermprattrito.  ij.  tnprutcif.  7).  dt  bon.  ttbtrt.  & 
dtQ.  leg.z.$.pfHbcondtcttne.D.dtbonor.pofiftcund.tab.  Qoo  (uppofito 
illos  etiam  reprehendit  quipatronum  vocant  pcr  cam  quidcm  bonoruin 
poiTcftionem  qua?  fit  Vndc  legitimi ,  fcd  per  eam  tamcn  quar  cxtraordinaria 
tit  non  qua?  ordinaria.  Qui  cnim  habct  ordinariam,  inquit,non  dcbet  vc- 
nirc  pcr  extraordinariam.  tx  Itg.  in  prouinctali.  3.  vcrf.  quod  fificim.  D.  de 
optt.neuinunctat.  Scd  hxc  quoquc  Bartoli  fcntentia  omnium  lneptiflima 
eft.  Nam  licetnonignorcm  quod  iamfupradixipoflcticri  vtbonorum 
poffcflio  fecundum  tabulas  conuertatur  in  contra  tabulas  vt  in  dtcl.  1. 2.  * 
Cnb  condttiont.de  bontr.poffecund.  tabui.  itcraquc  bonorum  poiTeffio  con- 
tra  tabulas  in  bonorum  paiTeflionem  fecundum  tabalas  dttl.  J.ntnnum- 
q%am.\AjMitgat.prafl.  Nceo  tamen  fieri  vllo  cafupoiTe  vtbonorum  poffcC 
fcffio  contra  tabulas  poflit  vnquam  conucrti  in  bonorum  pofleuioncm 
Vndelegitimi,quoniam  cum  fit  cx  teftamentoi&  fempcr  cum  re  &  efteau> 
vt  diximus  quomodo  fieri  pofletvt  qui  cx  tcftamemo  iam  fucceffiflet,  anw 
olius  fucccderet  ab  inteftato.Nam  &  hoc  proprium  ius  cft  bom>run>fjpucf- 
/ionascontratabulasvtquicam  petit&  iuccedendo  rumpat  teftamentum, 
&  rumpcndo  fucccdat,quemadmodum  dici  folct  de  poftumo  prartcrito  po- 
ftea  nato  /.  5.  D.dt  intuft.  rupt.  Alioqui  frfucccdcrct  rupto  iam  tcftamcnto, , 
nonauteminipfoinftanti  &  a£u  rumpendi ,  vtiquc  fuccedcrct  ab  intt* 
Itato  quod  faJfura  eft.   Neque  Bartoli  fentcntiam  tuetur  quod  ilk  adfcrt 
col  dtii.  leg.  fiitbtrtm.  vbi  Iulianus  fcribit  patronum  prattcritum  infti, 
tuto  cxtranco  ,  pofle  totorum  bonoium  hbcrti  poflcfsiooem  pctcre 
vt  lcgitimum.    Id  cnim  fit  quoniam  in  ca  fpecic  patronus  non  pc- 
tierat  bonorum  poffioncm  contra  tabulas,  fcd  antcqyam  pcterct  ,»vt- 
Jcx  ak  ,  dcdcrat  fc  m  adcpticnem  ,  dcindc  is  qui  fcriptois  fucrat  , 
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omifcrat  hcieditatcmritquc  ita  crat  pcnitus  deftituta  caufatcftati»  fa&ufqae 
locus  fuccetfiom  inteftati ,  Vt  proinde  nihil  obftaret  quominus  bonorum 
totorum  poifcflioncm  Vndelegitimiaccipcrepatronuspofict.  Atmos  cum 
cafum  traftamus  quofcriptus  hcres  cxtrancus  bonorum  dimidiae  pattis  pof 
feftioncm  fecundum  tabulas  qmiferit  pofteaquam  patronus  iaru  peticrat 
fuar  portionis  contra  tabulas  bonorum  poiTeflionem  ,  Sc  confecjuenter  m 
quo  non  poilft  videri  deftituta  caofa  teftati,  qua?  pcr  agnitionem  bonorum 
policfliums  contra  tabulas  habuit  erfc&urn.  Et  ob  id  nimirum  ponit  Iulia- 
uus  6V  cxtrancum  fuiflc  inftitutum ,  &  numquam  a  patrocio  pctitam  contn 
tabulasbonorum  poileffloncm,  quia  fiue  liberti  filius  idcmque  fuus  hctcs 
inftitutusproponerctur,  fitie  bonorum  poifcftio  contratabulas  petitaper 
patronum,  altcrutrum  intcrucnilfc  uifficcrct  vt  caufatcftati  fuiuncrctur» 
inteftati  vero  irnj>cdiretur,  &  quidemin  totum  ,  Adcbdiftat  vt  totorum 
bonorum  poflcflioncm  Vnde  lcgitimi  daturus  rucrit  Iulianus  pairono  u 
patronus  partis  fuar  bonorum  polfcflioncm  contra  tabulas  ,  antcquatn  fe 
in  adoptionem  darct  agnouiifet.ltaque  vcl  vnus  illc  Iuliani  locus  li  bcne  ac- 
cipiatur,hanc  Bartoli  fcntentium,quam  nos  rcfcllimus,  manifcftifiiuie  con- 
uincit.  Ne  dubitarc  qoifquaiu  poflit  quin  vnica  litura  delcri  dcbcant  qux- 
cumquc  Accurflus»  Bartolus  aliique  iftis  non  mcliorcs  adnotartuit  zdd.  Ug. 
fedcumpMtrono.  Scd  peragamus,quajfo>  quodfcqucnti  capitc  ia&urosno* 
rccepimus. 
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Dtntrc  a\dcrefcendt  in  portione  agnita  fi  €4  poftmodum  omifafit  vel ptr  4^«r 
t nncm  ,vel per  in  tmegrum  reftttuttonem. 


Reqvrn s{in  Bartoli  accetcrorum  interpretum  orc  verbum eft» 
^ur  Exiftcntiam  fui  hercdis  non  eollerc  ius  adcrefccndi*  Sicenitu 
C§j5  omncs  ad  leg. ex  contratlu.  Hper tHum  textum.  Y).de  re  iudtc.rjr 
cxprefimSBart.ad  i.fed  cum  pMtrono.CD.de  bonor.poflefi.  dc  Cuius 
fcntcntia  tam  latc  frripfimus  capite  prarccdentc.  Itaquc  f!  portio  ahqua 
iicTeditaria  iurc  fui  hcredis  accuiitita  iit  vni  ex  filijs ,  caque  poitmodum  ilc- 
tcccrit,non  habctres  apudnoitrosdubitationem,quinalij  cohcrcdi  fiuc  fuo 
iiuc  extranco  adcrcfccrc  dcbeat  qui  fuam  agnouit.Scduc  hoc  folo  dubitant, 
vtrutnyolenti  tantum  adcrefcat  an  ctiam  inuito.  Ih  qua  dubitatione  video 
vulgo  probatam ciTeeiufdem  Bartoli  diftinctionem  ad  leg. re comuntl.num. 
yydcUgar.;.xb\  fcribit iUe in  hunc  m*d\m\>Aut <Mti«j/,quis  poft  portionem 
Uete&am,  putarcpudiatibnecohercdis,  &  portio  adcrcfcit  inuito  lcp.jl 
'du*.  jb'.  deacauir.  hered.  Aut  primo  adiuit,  ficpoftca  portto  dcflcit,  Et  tunc, 
Aut  portio  dciecta  crat  ci  dctinita  cxprcfla  voluntatc  tcftatoris  puta  pcr  fub- 
ftitutionem,&  tunc  adcrefcit  inuito  vtieg.fi  auis  heres.  fy&kgft  tu  ex  par- 
te.  76.  eod.ut.  Aut  non  cratcxprcfsc  deitmata.  Et  tunc ,  aut  dericit  per  rc- 
ftitDtionem  in  inicgrum  &adcrcfctt  volcnti  tantum  Ug.fi.mw9r.61.  r#- 
dtm.  aut  alio  mododcficit,  &  tuuchabctlocum  teg.  cnm  hertajtttc.^ 
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tod.\\>\  rVfajctanus kjdbitcutii  hcreditatcfpatns  nccdfariusjiicics  fc abftinet^ 
licbncm  cohcrcdi  iluc.fuo  Cue  cxtranco  dcrcm  vtauttotam  apiofcat 
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aut  a  totarcccdat,  &  ita  fc  abftinerc  pofte  proptei1  alium ,  cjui  proptcr  fuarn 
pcrfonani  non  poterau  Si  tamcn  creditorcs ,  inquit  Marcianus  ,  dicant 
fccontentosellc  etusportionc[quia  ncn  poreft  cxoncrari  nifi  dcfcratur  co- 
dccio  ]  altcrius  partc  abftincre  lc  crcditoras  cicbcnt ,  vt  cius  actioncs  ci  qul 
eonucnitur 9  iiciitur.  Et  iecundU.ii  hane  diftinctioncm  vult  Bartolus  in- 
teiiigi  dcbcre.,  quod  gcncralitcr  3«:  indiftincic  IvAinianus  conftituit  m 

'  Lvtnc*f%bie tts def.mtU.Cde taduc .tollend.m  hcrcditatihus  dcficicntcm  por- 
tionemadcrcfccTccohcredibusinuitis.  Omnino  improbabilitcr  &  faifoii 
qutd  mdicij  mci  elt.  Nullam  cnim  diftinctioncm  aut  cxccptionc  m  rccipcrc 
poteft ,  ca  propoiltio  quar  habct  dcficicntem  portioncm  hcrcditatis  cohc- 
redi  qjuantumais  inuito  adcrcfccre,  quia  r.cc  verum  cft  quod  pro  vcro  pra:- 
fupponit  Bartolus  dciicerc  porttencm  quam  quis  onmr.it  liuc  pcr  abitcn- 
ttoncro  fiucper  in  integrum  rcftirutionem  >  Qjandoqui  Jcm  &•  abftcr.tio 
dc  in  lntegrumicikitutio  quarhbet  ln  ncccifarium  antcccdens  fupponit  hc- 
reditatis  acquiiitionem ,  acqiulita  vcrt>  fiue  in  totum  fiuc  pro  partc  hcrcdi- 
cas  namquam  potcft  deficerc,  vt  non  agnita  dici  pofiir.  Hoc  cnun  cft  quod 
fnjr^o  iaCtari  iolet,  cum  qui  femel  hercs  fuit  heredc  fcmpcr  manci c  /.  et  Qui 
[oiutndoM.DM  htr*d.,nfttt.  iJq;tam  in  eo  qui  fe  abftinuit  fuo  iurc  cx  pcr- 
pcmocdic±opra?toris  ,  quam  inco  qui  in  ir.tcgrum  rcftitutionein  iupctta- 
witapcrte  fcriptum  elt  in  Lneeejf*rys.}-j.  D.deacjutr.hercd.l.  ait putor.~.§. 
fed  jHod  PaptntMniu.D.demtnor.iutl.l.i.^.^mfunt  tnputeflate.D-fi  -^uu  otnijf. 
tauf.  ttfism.  Ltkm  qu*Ji.)o.$.fed  etfifum.D.de  fidttcom.ltben.  Proinde  cuni 
portio  lliafemcl agnita  &  acquifita  nec  pcr  abftcntioucm ncc  pcr  1  eftirutio- 
nem  inintcgrum  pofllt  deficcre,  mirum  non  cft  inuito  cohcredi  cam  non 
aderefccre,  cui  *li  derkcrct ,  vtique  adctcfccret  cx  ncceflitatc.  Nequccon- 
rrarmm  cft  quod  nihilominrs  adcicfcit  faltcm  volcnti :  Nam  hoc  quoquc 
tam  faHum  eft,qua«n  ecncralitcr  iihid  vcrum  quodlaftinianus  ait  uxdttl.L. 
v.ntc4.bt*  ttadefi^ttu^l.detad-at.tollefid.iusa^icCccmli  in  portumib.  agni- 
tis  locum  non  habere.Nec  fanc  vilus  iuris  iocuS  cft  ,  qui  uicit  qco  .!  vulunt 
ijjtcrprctcs  ,  .huiufmodi  portioncm  remcl  acqjiiitam ,  fcd  poitca  bcncti- 
ciovci  abftcntionis  vel  in  intcgrum  reftitutionis  omiifam  aJcicfcerc  por- 

,  tioni  canq.iam  dcricientem.  At  ilRrd  tantu.n  ait  Scaeaol  i  in  d.Lcx  coutratlit. . 
^j^dc^e  tudte.  quo  potifsinuim  loconoftri  moucntur,  abdinentcrilioQui 
patehiz-fc  i  u  nifcacrat  hcrcditati  bona  portionis  cjuo.'  ad  cu  fpcctabat  pcr- 
ucnice  adfubftimtum  Vvilgircm  vcl  ad  cohcrcdcm  ,  cjuod  ic  ik^  siucrfum 
eft.Bonaiiquidcmdcficiuntcuin  omitruntur,^'  iJco  poilunt  ad  fubftitutum*' 
v«UdcohcreJem  pcnienire': Ipfe  autcm  porti.^  hcrcditnia  dcftccrc  nonp^-. 
tcitvcuai  fueiit  vtdixi  fcmcl  acquiiita  >  Q.TcmaJmoduu-  plunbu$anc>l>.5 

.  «ractacum  cftDecaidc.51. Eft«f.f^r  9.  vbi  d^cuimus  rcliqua  011. nia  qua-  huc 
wanfcrrbcaJ.acHcnt  dcpeteftatc  cxiftciit  ai  f.ii  hcrcdis.  Nainncc  fbfficcrct 
porticnem  dcftccre  opc  cxccptionis,vt  poilct  lortis  ciTc  iuri  adcrcfccndi,fcd 

1 .  ecctTc  eft  deiiccrc  ipfc)  iure ,  quia  non  omnino  dcficit  p:>;rio  quae  noti  Jc- . 
fi-citnifiopeexccptionis,  quod  &  vulgo  intcrprctcs  iatcnti  r  po(:  gUff.  & 
Burt.adL.jidno patrovt.y^ D.de ittreiur.per  iflum itxt.iHnQ. l.chnuut.l^. £}. de  • 
bon.Lben.  licct  co  normnc  reprehcndantur  &  malc  a  Francifco  Du  .rcno  ti*. 

2.  *dt tur.adcrefe.caf        t/indr.f  atbindtb.^.£ontrouerf. tur. tap.yC.  Swltr 
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monuilTcaciepcruiicfufiicict,  cum  qui  fcabftimnt  £ue  iurefc 
plorato  auxilio  in  integrum  reftitutionis ,  mancte  quidem  iurc 
dcra  ,  fcd  tainen  a  prartore  >  ex  cuius  cdicto  vtrumquc  bcm 
fionis  &  reftitutionis  eft,pro  hcredc  non  habcri,  quod  ad  hoc  tantumi 
ditcrbus  IicrcJitarijs  non  teneatur,aut,vtdica  melius,quod  adhocncacre 
ditoribus  hercdUari js  conueniri  poflit.  Nam  cum  prartor  heredis  ius  &  no- 
mcn,quo<lSc  ex  lcgcduodccim  tabularum ,  non  magis  adimcre  quam  darc 
queat  p.  <jtfs  antcm.Inji.  de  bonor.  pcjf.  hcrcs  autcm  hoc  ipfo  quod  hercs  cft 
&  quatcnus  hcrcs  eft  crcditoribus  hercditarijs  obhgetur  /.  vit.  C.dobertd. 
ntlton.U.C-fi  crr/.^*/4/.confequens  eli  vt  nec  faccre  poflit  pretor  qaonunus 
hcrcs  qui  ctiam  poft  abftcnnouem  Sc  rcftitutioncm  in  intcgrum  hcrcs  ma- 
i»ct,crcditonbus  hcrcditarijs  ctiau»  mancatobligatus.Scdquoniam  aftiones 
qux  cx  obligationibus nafcuntur  iicet  ipfo  iurc  competant.a  pratoteuuutu 
i.npctrandar  olim  fucruntcuius  crat  vcl  dare  vcl  denegare,ante  conftituuo- 
nes  dc  quibus  in  tit.Q.de formt4.&  tmpttr.Allton.fttlfUt.  potcrat  prxtor  face- 
ic  Si  iacicbat  pro  fua  iurifdictionc  vt  is  qui  quomodohbct  ic  abftinuuTet 
ncquc  conucnirc  poilet  dcbitorcs  hercditarios  ncquc  a  crcditoribus  hcredi- 
tarijs  conucniri ,  dcncgatis  ei  &  in  cum  actionibus  ,  quasvtique&  ci  cVrn 
cumdcdifTct  quemin  omnibuspro  hcredc  habuiiTct  vt  Caius  cxpl 
dttl.  /.  necetf*>tjs.  Ita  fit  vt  quia  crcditoribus  neque  moi  a  nequc  \ 
dcbct,  ncccirciita&ioncsqua:  contra  rcftitutum  vclabftcntun 
tur ,  dari  in  eum  cuius  lucro  &  commodo  ccdit abftentio  vcl  reftitutio, 
qucmadmodumbonaportionis  quar  pcr  abftcntioncm  aut  reititutionem 
omifla  cft,  ad  cohcrcdcm  pcrueniut,ita  &  ille  oncra  fubire  debcat  qtiae  fub- 
irc  cogcrctur  (1  portio  ipfa  hcrcditaria  ci  adcrcfccrct  cuius  oncra  rucrunr : 
Scd  hoc  tamcn  cum  diftinctione.  Alitcr  cnim  prxtor  agcndum  putat curn 
cohcrede  illius  qui  fcabftinuitfuo  iurc  »  alitcr  cum  cohcredc  illiusoui  (e 
abllinuit  per  in  intcgrum  rcftitutioncm.  In  co  qui  cohcredcm  habct  fc  ab 
ftincntcm  feruatur  quod  fupra  diximus  cx  Marciano  in  d.  /.  cum  heredutit, 
id  eft  condicio  ci  dcfcrtur  fiue  fuus  hcrcs  illc  fit  fiuc  extraneus,  vt  veltotum 
agnofcat  vel  atoto  reccdat ,  Nifi  crcditorcs  dicant  fc  contcntos  dTc  ipfius 
portionc,quo  cafu  ilterius  parte  abftincrc  fc  creditorcs  debopt  vt  cius  a&io 
ncs  ci  dcntur  qui  a  crcditoribus  pro  partc  fua  conucnitur.  Itaque  fi  ncqoc 
creditorcs  hanc  condicioncm  ci  dcfcrre  vellcnt ,  ncquc  ipfc  mallct  a  totis 
bonis  fc  abftincrc ,  vtiquc  totius  hcrcditatis  oncra  fubire  cogcretur  nec  U- 
bcrarctur  ctiamfi  crcditoribus  pro  fua  parte  (atisfaccre  paratus  eiTct.   At  in 
co  qui  cohercdem  h  abct  non  fc  abftmcntcm  fuo  iurc,ted  in  intcgrum  refti- 
tutum  extraordinario  auxilio  prartons  fcruatur ,  quod  Macer  Iurifconfultus 
a  Diuo  Scucro  conftitutum  ruiifc  rcfcrt  in  dollt.Lfi  mtnor.  6*1.  eod.  $tt.  dc  *c- 
quit.  hcred.  vt  i\  minor  annis  poftcaquam  cx  partc  hcrcs  cxtitit  in intcgrum 
reftitutus  fit  eius  pirris  onus  coheres  fufcipcrc  non  cogatu.r ,  fed  bonorum 
poflcfiic  crcditoribus  dctur  ,  idcft  mittantur  creditores  in  rjotfeffioncua 
bonorum  pci  tincntium  ad  cam  portioncm ,  qua?  ruit  omitia  per  in  intc- 
grum  inftitutioncm,ncc  ob  id  folum  poffintagcre  infohdum  contracohe- 
rcdcm,qui  vel  adiitvcl  fe  imnufcuit ,  quod  nolit  ilie  dcrelinqucrc  totain 
hercditatcm.  Diucrfitatis  ratiocft,  quia  quanto  minus  imputaripoteftci 
cjucm  crcditorcs  hcrctlitarij  cx  perfoni  cohercdis  conucnirc  volunt ,  tan- 
to  m3gis  ci  a  prartorc  fubucnin  aquum  eft.  Naui &hinc  fit  q\iod  VJrJ^u^ 
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&ribitin  dJ.fi  due.y2.*tdjit,vx  fi  duo  iint  ncccflTarij  heredcs,quorum  alter  fe 
abftinucrit  *  ai*cr  vero  poftcaquam  prior  abftinuit  unmifcucrit  fc,non  pof- 
iitrccjfarc  qui  fcimmifcuit,  quoimoUs tota  hcrcditaria  oncra  fubcat,  cjuia 
vt  Iex  aitcum  iciucritautfcircpotucrit  forc  vt  pioptcr  abftcntioncm  cohe- 
redis  tnaneret  lpfeiinpiicitusoncribus  hercditanjs,  vidcturca  condicionc 
fc  immiicuiifc ,  ob  ldquc  potcft  ci  imputari  cur  fc  immifcucrit,  ncc  pa- 
ritcr  ic  abftinucrit  fi  damnofim  autfufpccbm  cflc  putabat  hercditatem, 
fcquenter  nihil  caufac  cft  cur  ci  pcr  pretorem  fubucniatur.  Ncc 
eoqui  coheredcm  habcos  cxtraneum  nondum  adcuntcrnne- 
mtem ,  adit  ipfc  Sc  agnoicit  fuam  portioncm  ,  quia  coheredis 
poftea  repudiantis  portionem  dcficicntcm  c»  quamuis  inuito  adcrcfccreno 
nicdo  nccctTc,  verum  ctiam  arquum  eft,  cum  arquefciucritauticirepotue- 
xit  tuturum  vt  cohercdcrepudiantc  portioncm  ipfius  adcrcfcendi  iure  fufci- 
pcrc  cogeretur.  Adco  in  nrqucintcrfit  quicquam  vtrum  coheredi  fuo  fuc- 
A'it  fubltitutus  nccnc  d.  lege  fi  <juu  beres.yydJ.fi  tu  cx  partc.j6.  ecd.ttt.lncc 
jrurfum  an  coheres  ille  qui  nunc  rcpudiauit  inftitutus  fucrit  purc  an  fub  cor: 
4icionc  queYubinde  vcjcxtitcrit  vcl  dctcccrit  kgjtfifm  «4.35.  D.  dehcred. 
imftu  Omni  namoue  cafu  totam  hercditatcm  vnica  cdictione  fibi  acquiii- 
ui/Teintelligitur  is  qui  folam  portionem  fuani  agnouit,  omnibufquc  cre- 
ditoribus  hereditarijs  in  folidum  fc  obligaue,quamuis  eo  temporcalia  por- 
rio  nec  dum  dekciiTc  ncc  dclata  fuiiTc  proponcrctur.  At  cum  is  qui  portio- 
ncm  fuam  bcrcditariam  agnofcit  fiue  adcundo  iiue  fc  immifccnJo  habct  cu 
coheredem  qui  iam  profua  partc  fit  hcrcs ,  iiuc  ciuia  fuus  &  ncceilirius  cft 
necdum  fcabftinuit,  quamuisiortC  ncc  adhuclc  immifcucnt,  iiuc  quia 
cum  ellct  exrrancus  iactus  cft  heres  perfpontaneam  aditionem ,  fipoftca 
fcquatur  abftcntio,  fiue  ex  edi&o,  ftue  potcftate  rcftitutionis ,  nihi!  eft 
quod  huic  imputari  pofcit  proptcr  quod  dcbcat  pretor  cum  eo  tam  in- 
humanitcragcrc,.vtaducrfuscum  dct  infblidum  creditoribus  aclionem. 
Nam  pretcr  id  quod  habct  pro  fc  meram  iuris  rationem  cum  cx  parte 
ta&tum  hcrcs  fit,  rcucra  coheredem  habcatin  alia  portione,  nuiJae-  . 
cjuitas  eft  qu£  ipfum  omiffc  porttonis  onenbus  prccisc  obligct ,  cum  non 
^joflit  dici,  animumci  vnquam  fuitTc  ,  vtfconcribus  hereditarijs  in  foii- 
dura  obligaret ,  cafufquc  illc  poftca  fuperucnicns  vt  cohcrcs  velfe  abfti- 
ucaefuq  iurc  vcl  per  in  intcgrum  reftitutionem  improuifus  eftcV  inoptna- 
tos,  qncm  iniquum  eifct  ci  noccrc  quincquc  potucrit  ncque  dcbucntpre- 
uidcre.  Etfi  autem  ncutro  cafu  eft  quod  imputctur  quicquam  ci  qui  agno- 
uit  partcm  fuam  habcns  coheredcm  lam  hcrcdem  ncquc  dum  fc  abftincn- 
tcra ,  vt  proinde  nec  cgeat  ipfe  vt  ci  fuccurratur  pcr  pr$torem,multo  roinih 
wmen  eit  quod  imputetur  ci  qui  cohcrcdcm  habct  cxtrancum  aditionc  vo« 
iuntaria  lam  factum  hcrcdcm ,  quam  ei  qui  cohcredemhabvt  ilJum  quem 
lolaiirrispotcftasidco  fccerithercdcmetiam  ignorantcm,quo<ifueritfuus: 
quoniam  Ionge  facilius  eucnirc poteft ,  vt  fuus  hcrcs  ubftincnti  bcnciicium 
habeat ,  quam  vt  extraneus ,  fiquidcm  habct  illud  fuo  iurc ,  ita  vt  non Jit  ci 
ncceflc  a Jirc pretorcm  fi  modb  fenon  imnufcucrit  l.et  qut.n^tod.  at  neque 
fi  fc  iramifcuit  fi  modo  pupillusfuit  ctiamfifc  rmmtfcucru  Uitorcautorc 
dttlaUge  nectjfnrijSidMg.txtQntreLEl*. LfenuluD.de  **.y>r.iHt9n  lixtrancus 
vcrb  qui  adiit,  numquam  poteft  abftincrc  ic  fuo  iure ,  fcd  indiget  fpcciaii 
auxilio  pretoris&  bcncficio  rcftitutionis  d.iUlrg.  neeeff^s. 
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C.  fi  minor  *b  herelfe  -^forro  rcftitutioncm  in  mtegrum  non  tam  factl* 
pifsimquc  conccdit  prartor,tcd  caufa  cognitaX^.D.fiV  m  mtep.  reft*,  m mo - 
rtbus  prarfertim  quos  ncceifc  eft  probarc  fe  &  minores  &  latfb?  futfle  ▼tre- 
ftitutionis  auxilium  mcreantur.Afrrww.  If«    fciendum  eft.l.qubd fi  minor.tq. 
§.non  femperSD.  de  mino.J.  nam  pofteafuam.^.f.fi  rnmcr.D.de  fwrmr.Itaquc 
ouandiu  reftitutio  in  integrum  nequc  petita  nequc  prarfuta  efc  probabiliter 
ignonrc  potcft  is  qui  minori  iam  hcrcdi  cohcrcs  datus  fuit,  nd ibtuin  aa  ra- 
ttn  d  (it  aliqunndo  vt  Vdit  illc  rcltitui ,  maximc cum  vix  iit  vt  ta  eqkfcntcr  fit 
damnofavcl  fufpcfta  hcrcditas  qua?  pro  aliactiam  partc  inucnit  hercdcm. 
Scd  ctiatn  vtrum  coquoquc  cafu  quo  nnnor  yclit  rcibtui ,  fmuruaf^tamcn 
fit  vtci  pranor  indulgcat  rcuituttoncm.  Hic  igiturcafus  impctraoercftitu- 
tionisii  potica  fupcrucniat  multo  magis  itnprouifus6c  inopinani^cftjquaui 
.ibftcntionis  cx  fola  cius  quiabitinct,voluntjtc  contingcntis.  httdcotnmus 
dignus  cft  is  qui  cohcrcdem  habct  fc  fuo  iurc  .ibitincntem non  ciicam  cui 
pra:tor  fubucniat  cum  prxtoris  auxilionon  egcat,  qui  iuroiplotutus  cu,ied 
cum  quo  agat  mitius  non  hibcndo  ilktm  pro  hcrcdc  i»  iolidum  %  iiquidcm 
huius  cohcrcdem  qui  aportionc  fua  (e  abilinuit ,  mjJlonod©  habct  hcredis 
loco  quantum  adoncra  hcrcditaria  vt  iam  diximus cxd./.neceffrrtfj  &  /./i/i- 
Itui.  ir.  D.  di  tntertog.  tn  tur.fAti.  ob  idquc  facilc  in  id  procluus  cfrprartor 
vtquas  actioncs  non  vult  darc  in  cum  qui  fe  abttinuit  dct  in  foiidum  aducr- 
fus  cohcrcdcin  qui  vltro  partcm  fuam  agnouitmtfi  quatcnus  arquitatis  ratio- 
nc  aliqua  rctindtuMic  contra  Cum  qui  pro  fc  habct  iuris  rationem,  ram  du~ 
re  aqat.  Iilud  vcrotetr.pcramcrum  optimum  vifum  elt  meoqui  cohcredcm 
habcat  fc  abuincntem,  vt  in  ipiius  arbitriorclinquatur,  non  an  vclit  conuc- 
niriacrcditoribus  hercditariis  pro  caparte  quam  vltro  agnouit,  fi  inodd 
crcditorcs  hercditarij  dicant  fc  contentos  cius  porticnc.feu  an  vntuer/a  ohe- 
ra  hcrcdit.n  ia  fubirc  vcltt,  bona  omnia  retincndo,an  potius  agnitam  quoq; 
portioncm  fua  oir.ittcrC  vt  nc  pro  ca  quidc  partc  poffit  conucniri  a  crcdito- 
ribus  nolcub.  fola  cius  portionc  contcntis  efle  lta  namq:  iit  vt  &  ipli  &  cre- 
*  ditoribus  fubucniatur,iinprouistquc  cafus  ratio  habcatur.  In  illo  autcm  qut 
cohcredcm  habct  non  ni/i  bcncficio  in  tntcgmni  rcititutionisfe  ai>itincn- 
tcm,nuJ|o  tali  tcmpcramcto  cifc  opus  vifum  ci>,  fcd  pcnndc  tractari  ou.nia, 
acfi  nihil  prorfus  co.nn  uuc  habcrct  portio  agnita  cufii  portiohcpcr  rcihtu- 
tioncm  omUla.Dati  fcilicct  crcditr  ribus  hcrcdttariis  b.-norum  poifcffionc 
illiuspirtis  o;ni!l  r ,  nonc*  am  adionc  v!la  pcrfonah  aduerfus  coherctieni, 
rcc  ii  portioncm  fuam  rctiiurc  a.alit ,  quam  dciclinqucrc.  Quid  crgo  i\  ad 
agni  im  portioncm  omittcndam  admitta'ur  hct  cs  non  fio  iurcquia  vcl  cx- 
trancus  ut  vc!  fuus  quidcm  hcrcs  fcd  pubcs  ,  cui  non  dat  prxtor  abilcntio- 
iiis  bcncncium  poll  immixtioncm.Nccrurfus  bcncticio  rcllitutionis  in  in- 
tcgrum,  fertciarn  maior  annis  vigintiquinquc  6V  cui  nulla cx  partc cdic^i 
prrtor  auxilium  rcftitut;onis  polliccatur,fcd  bcnelicio  Principjs  vt  in  t.pr- 
vult.Yy.de  acqutr.kered  tuntt.l.cum  qutdam.to.tn prtncxp.tjr  l.*Pannontm.%6. 
eod.  In  iiscnim  omnibus  fpccicbus  fubucnitur  vcl  a  Principc  vel  co  n^an- 
dantc  a  confulibus,&  citra  rcltitutioncm  in  intcgrum  non  a  pretore.Hoc  ca- 
fu  multofauorabilior  caufi  c(l  illius  qui  talcm  habctcohcredcm,cuur  longc 
mrniii  poflit ci  imputiri  ^ur  ncn  prau.idcrit  forc  vt poflet  cohcrcs  bcccficio 
Principisabflmcrc  T.rdo  non  crit  arctandus  vt  rcltorum  cofpi  s  patrinicr- 
nij  hcreditirijagnofcatvcUtotO  rcccdatmcc  adaiiudobligajiduspcrpi  fto- 
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rcm  ntfi  vt  pro  partc  illa  fua  hereditaria  a&ioncs  quoque  hcreditarias  iubire 
compe!!atur  1  quibus  &  ipfo  iure  inucnitur  obftriclus.Ex  coquc  intclligimus 
falfam  elfeaut  mancam  traditionemBartoli  diftinguemisfupradi&o  Ioto,A* 
cohercs  qui  ic  abftinct  id  raciat  fuo  iure ,  an  bcncfkio  raftitutionis  in  integnl, 
Sc  concludentis,Omni  cafu  quo  fe  abftincat  aliter  quara  per  in  integrum  refti- 
cutionem  id  feruandum  cflc  quod  fcriptum  eft  in  d./.cumberedttate.  Curenirn 
dctcrior  ftt  condicio  eius,cuius  colicrcs  fc  abftineat  non  iurc  aliquo  fiue  ordi- 
sario  fiue  extraordinario  fcd  ex  mera Principis  indulgcntia  quam  ncc fagaciflTi  ■ 
mus quifque  prarutdere  potucrit,&  quc  intcr  cafus fortuitos  omnino  fit  adnu- 
meranda?Illud  planc  non  inficior,  fi  alius  cohcrcs  qui  partem  fua  vltro  agno- 
uit  paratus  fit  ncc  rccufet  vniucrfa  oncra  hcreditaria  fubire  vtrumquc  ipli  pcr- 
mittendum  elte  vt  &  totiushereditatisbona  rctineat,&  folus  creditortbus  hc- 
reditarijs  refpodeat  nifi  folus  heres  cflettquQmodo  Scamola  rcfpondctin  d.l. 
pemtk.  vbi  ratio  dubitandi  illa  erat  proptcr  quam  viderctur  non  cflc  dandas  iu 
iolidum  a&iones  ad  icrfus  eum  quamuis  volcntcm,quod  ncquc  hercs  re  vert 
eifetntfi  cx  partcncque  pro  herede  in  folidum  haberi  poflet  perpractorem 
qui  cohcrcdcm  non  nifl  bcneficio  Principis  abftentum  non  eo  minus  haberct 
proherede.IIIos  cnim  dcmum  qui  abftinuerunr  pro  no  hcrcdibus  prartor  ha- 
ber,qui  ipfius  pre  ons  bcncticio  abftinuerunt  flue  cx  illa  edicli  partc  qua  fuis 
&  ncccflarijs  hcredibus  n  .mibus  abftinendi  bcneficium  citra  vllam  caufa:  co- 
gnitionem  prf  tor  dcdit,fiuc  cx  il!a  qua  '  dis  luinoribus  auxilium  reftitutionis 
polhcctur.Eos  vcrd  qui  bcneficio  Princtpis  abftinucrunt  non  eodem  loco  a- 
pud prartorcm  habcndos  cife  vnicbatur.Et  qucmadmodum  no  eft  in  potcftate 
illius  qtii  revcra  hcrescft  quominus  diredis  actionibus  hcrcditariis  tcneatur 
quanmmuisfc  abftincat.  Ita  ncc  c  contrario  in  potcftatc  illius  cftqui  co- 
hcrcdcm  habet  non  folum  rcipfa  hcrcdcm ,  fcd  qucm  etiam  prartor  hc- 
redis  loco  habcat  ,  vt  ac~tionibus  hercditarijs  ,fiuc  dirc&is  fiue  vtilibus 
in  folidum  conucniatur,  (iquidcm  actionum  fiue  dandarum ,  fluc  dcnc- 
gandarum  ratio  non  cx  illius  inquem  dantur,vo!untate  pcndct,fcd  quantum 
ad  adionc  dtrcctas  cx  mcra  iuris  poteftatcquantu  vcro  a,d  vtilcs,cx  fola  pre- 
torisiurifdictionc&requirate.Porro  non  vidcntur  ad  pnxtoris  iurifdicT-ioncra 
autarquitatcm  curamve  pcrtincrc  ilii  qui  aliundcquam  ex  ipfa  pretoris  iurif- 
diftioncabltincndi  confilttimacbcnelicium  fumpfcrunt.Cur  non  crgodirc- 
&as  quoquc  actioncs  in  cos  dare  poflit  &  debeat  ?  Hoc  verb  h"  ita  cft,quonara 
obfccro  colorc  dcdit  in  folidu  vtilcsaducrfus  eum  qucm  non  habct  pro  hcrcde 
nifi  cx  parte,quauis  paratus  ftt  illc  pati  vt  in  folidum  conueniatur?Aliud  tamca 
Scarocdc,  iudicium  cft  in  cum  qui  crfc&u  folus  hcrcs  rcmanfit,  id  cft  omnia  vt 
folus  hcrcs  cgir,pro  corum  quoquc  portionibus  qui  bcncficio  principali  hcrc- 
ditate  abftinucrmt  vtilcm  adtonem  dari  dcberc  aut  potius  folcrc.Nam  cura 
quxftio  fic  conccpta  cflct  an  illa  vtilis  aftio  dari  deberct,Rcfpondet  Scaruola 
mutato  que-ftionis  verbo  So/ere  pro  parte  eorumqwfc  abfttrmtjjent  aShones  in  eu 
decerm  qut  adttjfet  f>  ma/uifftt  tntegra  onera  bereduariafubtre.W  intclligamus 
idfieri  no  ta  cx  rationc  aliqua  iuris  fmc  ciuilis  fiuc  pretorii,  quam  vt  puto  vcnc 
rationeautontatis  Principis,  neduriustractentur  qui  ab  ipfoPrincipc  legura 
patreacmagiftro,quam  qui  a  prsetareiuris  ciuilis  miniftro  &  cuftode  bcncfi- 
cium  abfteutionis  acccpcrunt.  Diucrfa  qujrftio  cft  quam  cx  Ariftonc  Pom- 
ponius  tra<5latin/.  vlt.eod.ut.lbi  euiin  agiturdc  abftcDtionc  fach  pcr  hliam 
edndemquc  nccctfariarn  hcrcdetti  rion  cx  mdulgcntiaprincipali,  fed  ex  cdtcto 
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pnTtoris.Ideoqtie  cum  altera  filia  fc  patcrna  hereditate  abftinuilfet  ,altera  verd 
patcrna  bona  in  folidum  vindicarct  totumque  onus  fufcipere  parata  eflettfe&e 
prartor  caufa  cognita  hercditarias  a&iones  vtiles  daturum  fc  pollicitus  eratei 
quxad  hercditatem  patris  accederet,  denegaturumque  illi  qu*  fe  abftiouerat, 
Ncmpe  quia  eam  qua?  fc  ex  edkfto  abftinucrat  non  poterat  haberc  hercdis  lo- 
lo  faltia  ipfius  edicti autoritate.  Rcctc  vcro  Pomponius  poft  Ariftoncm  alte^ 
rabona paterna  vtndtcaret.wt  &  in  d.lex  contrahlu.e^  ita  bona  defunth  ad  fubfii 
tutttm  vel  ad  cohere&& pertteneruntvfarpzto  bomrwm  nominc  non  keredttatu 
quiacum  adcft  neceflarius  hcrcs  ctiam  qui  nunquam  fc  immifcucrit  fcd  fcab- 
ftinuerit,nullaampliushercditasc!t,nul!a  portio  hcreditaria quarpo/fic adcre- 
fcere  aut  dcficcrcfed  bona  funt,qua?  vcl  vac  irc  necefte  eft  &  vindicari  a  fl/co, 
vcl  quod  multoarquius  eft,ac  tam  pranoris  quam  dcfun<5ti  patris  voluntati  co- 
nenientius,ad  cohcrcdcm  peruehirc  non  tam  adcrcfcendi  iurcquave  aliaturis 
rationc,quam  cx  illaarquitatcquod  paratusi pfc fit  aaioneshereditarias  info- 
liduin  excipere  acft  folus  hcrcs-cflet.N&m  &  id  crcditoribus  hcrcditarijs  com- 
modiuseftncin  plufcs  acntcrfdrios  iiftlngantur  qiiod  plcrumque  max/me 
incommodum  cft  /.  &anci!lar'um  ij.$.vlt.D.d*pec*L  maxiine*  cnm  nouusad- 
uerfarius  obijcitur  fifc;'s,cuius  contienicndi  multo  maior  dihScuiras  cfle  credi- 
tur,proptcrtamulta  priuilcgiaque^  habctfiueagat  fitieconucniatur.Ex  eoau- 
tcm  verbo  maiutjfet  quo  vritur  Scxuola  in  d.Lpeuultim.in jf/Mntelligimusalmd 
eum  fuifle  rcfponfurum  fi  filia  noluiffct  integra  oncra  hcrcditaria  fubirc ,  fua- 
quc  porrionc  contcnta  cflc  maltiifTct.  Tunc  enim  proculdubio  mittendifuif. 
fcnt  cohcrcdes  in  pofleflionem  partium  cohcrcdum  di  fiminor  6u*oi.Car  ve 
ronon  nifi  vtilibus  a&ionibustencatur  filia  qua»  parataeft  mtcgra  oncrahere 
ditaria fubirc,ratio  non obfoira  illa  cft quam  nos  iam attigimus ,  quod  acno- 
ncs  dirccta:  pendent  ex  mcra  iuris  ratione,nonautcm  ex  illius  in  quero  dantur 
at  ne  quidcm  ex  ipfius  prartoris  voluntate: vcrum  autcm  eft  haric  nliam  noa  cf 
fe  hercdcm  pro  nortionibus  coheredum  qui  re  vera  hercdes  mancnt,  directas 
porro  actiones  hereditarias  non  compcterc  nifi  contra  hercdes./tf.i  Q.fi  ctru 
pct.Lvlt.C.  de  hered.  a&.l.i.C.fivnui  ex pturtbJbered.  debtu  Augcbatur  tamciv 
ratio  dubitandi  apud  Sca?uolam,quod  Seia  no  ta  ex  cotractu  hereditario  quam 
cxcohcrcdum  promiflionc  pro  ipforum  portionibus  conueniri  vidcbator. 
Scd  promiflGoni  caufam  dcdcrat  hcrcditas ,  ob  ldquc  ncgari  non  poterat  quin 
tflet  id  onus  hcrcditarium  vt  (criptum  cft  in  fine  lcgis.Quamuis&  ea  aftio  que, 
contra  defunchm  compcticrat,per  iudicarum  nouata  &  pcrempta  eflet  /.  dele 
gare  1 1  .§.\.l.aliam  i9.D.de  nouat.  Lvlt.verf.fi  enim  C.de  executxei  lau&.qua?  ta 
men  actio  vt  hoc  obiter  obfcru*mus,non  pro  vfuris  dotis  fcd  pro  fola  ip(a  do 
tc  competiifTc  vidcbatur.  Nihil  enim  vfurarum  nominc  defuncla  fpopondc- 
rattfed  tame  pro  vfuris  in  exhibitionem  vt  lex  ait,  ccrtam  fuwmam  prarftaban 
ex  qua  prarftationc  pcr  eam  continuata  qoandiu  vixcrat ,  nulla  quidem  contra 
cam  nat3  erat  obligatio  vt  in  pofterumf  cafdem  continuare  cogcretur  Lficertag 
armis  i&C-de pi&fcd  tamcn  nata  tuerat  contra  heredes,vt  poft  ipfius  mortern 
eafdem  vfuras  praeftare  cogercntur  vt  &  in  Lcumde  mrem  verfo  6.  D.devfier. 
cftquehiccafuscxijsin  ciuibM  plcnior  eft  obligario  hercdisauam  rucritdc- 
iu  n.  ct l  vt  in  i.fiper imprudenHa  $u$.non  mtrum  D.  de  em3.  Et  barc  quid em  a d 
Sca-uolam  fu Ihciaut.Sed  vt  redcamus  ad  Marcianum  in  d  l.am heredirate ftOU 
tantum  illud  in  ea  fpecic  dignurn  eft  obfcruationc  qtod  lex  ait  liccre  vni  ex  oa 
kcredibtu  proptc^  aliun  abft incrc,qui  per  fuam  pcrfopam  non  poiTct (nam  & 
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alias  plerumque  id  cuenit  vt  propteraliu  capax  quis  fiat  qui  pcr  fe  no  elfet  vt  in 
l.fi  is  <tui  duos  1 9.  D.de  ItbcrJegat.l. &  per  iMfturMndum  i^.fi fideiuffori  D. de  ac  ■ 
ceptiLLdecurto  ^.'D.de decur.)i'cd  illud  ctia  quod  nefcio  an  alio  vllo  calu  cotm 
gat,vt  is  qui  totam  hcrediutcm  poflidct ,  a&ioncfquc  hcrcditai  ias  in  folidum 
habet  non  tamcn  tcncatur  crcditoribus  nifi  pro  parte,ncc  tantiini  ex  arquitatc, 
fed  quod  magis  mirum  clt  ipfo  ctiam  iurc.Scilicct  quia  ncc  nifi  pro  partc  ipfo 
iurc  hercs  cft,quod  autcra  habct  a&iones  in folidum,dtrcdas quidcm  pro par 
tc  fua>vtiles  vero  pro  portionc  cohcrcdis  qui  fc  abftinuit,  non  tam  fit  cx  iut  is 
ratione  quamproptcr  condicioncm  ci  dclatam  a  crcditoribus  qui  fe  ipfius  por 
tionc  contcntos  clfc  dixcrunt.  Scd  &  notanduin  cft  quod  in  Lfey.  fubiungitur 
cx  Marccllo  &  Vlpiano  li  cx  pluribus  illis  cohcredibus  dcceflilfct  is  qm  fc  im- 
nnfcucrat  herciitatt ,  deindc altcr  fc abftinuiifct,  eandcm condicioncm  dcfc- 
rcndam  efTc  hcrc Ji  eius  qua?  &  ipfi  dcfcrrctur.Sic  cnim  ca  1«  continuanda  cft 
cum  prarccdcntcHabttque  rationcm  manlfeftam.quia  (i  nihil  potcft  imputa 
ri  ci qui  poftcrior  fuam  portioncm  agnouit,mu!to  minus  hercdi  ipfius  potcft. 
Noncft  autcm  quod  qucmquam  turbct  vcrbum  affftinendi  cjuo  vtuntur  Iurc- 
canfulti  iupradi&is  locis,tum  ctiam  cum  agunt  de cxtraneo  hercde,vcl  dc  fuo 
puberequi  abftcntionis  beneficium  amiferit  pcr  immixtioncm.Etfi  cnim  ab 
ftinere  prdpric  dicuntur  fui  hcredcs,non  ctiam  cxtranci  quorum  cft  rcpudia- 
rc ,  &  cx  fuis  ij  Coli  quibus  prartor  cdicto  dcdit  bcncfictum  abftcntionis ,  hoc 
eft  qut  vcl  n u  nquam,vel  non  nifi  in  pupillari  artate  fc  immifcucrtlnt.  d.Lnecef 
fartjs.  Attamcn  ijs  quoque  idem  vcrbum  conucnit  quj  hcrcditatcm  quam  fibi 
iam  acquificrunt  omittcrc  poftca  volut  fiuc  emancipati  fint,fiuc  quod  parum 
hac  in  re  diftat  omnino  cxtranci  vt  in l.ui.fi <juts  aditaffad  SC.TertyQ.Letfi ex 
midhCA  6.$.fcd  ttfi ff.de  bon.ltbert.Lfi  multer  zi.$.v(t.ff.$u  dmct.cattf.  Abftincrc 
namquc  propric  dicimus  ab  iis  qua:  iam  noftra  funt,repudi  jrc  vcro  illa,qiTa:  no 
dum  noftra  funtfcd  n  >bis  tantum  dclata/.  1.$. decretaluff.de  fHCceJfedttU.fi  i~ 
ta fitfcrtptum  tf.  $  fifub  condtcione  'De  legat.i.Et  ita  accipio  quod  fcriptum  cft 
in  d.l.necefftrtjs adfin  pra:torcm  in  intcgrum  rcftitucrc  rafuos  hcrcdcs  quam 
cxtrancos  uiin- >rcs  a  mis  viginti  quinqucqui  damnofam  hereditatcm  incon- 
fulto  adierunt,Vtnimirum  cos  reftituatnonadrcpudiandam  hereditatem,nd 
cnim  rcpu  liari  potcft  quod  iam  fcmcl  acquifitum  fuit  d.  §.  decret  tlis ,  fed  vt 
poflint  tc  abftincrc.Quae  rcs  facit,vt  tum  quoquc  ciim  alius  cohcrcs  q  u  1  pi  >rtio 
nem  fuam  agnouit  paratus  cft  intcgra  &  vniucrfa  oncra  bcrcdiraria Kibu c,non 
tamcn  diredis  actionibus  tcncatur  pro  parte  illius  qui  fcfubftinuit  fcd  vtili 
buSjfiucPrincipisftuc  prcjtjns  bcncticio  abftcntum  proponatur  d.l.pcn.&vlt. 
ff.de  *tc$Htr.hered.(\iiod  tamcn  non  ita  efTct  fi  in  portioncagnita  cV  pcr  abftcn- 
tioncm  omilfa  vcre  locum  habcrct  ius  adcrcfccmli  vt  vultBartolus,cuius  fcntc 
tiam  vel  hac  vna  rationc  minifcftilfi  nc  couuinci  arbitramur.  Actiqncscnim 
hcrcditaria:  procuLlubio  funt  dircdca;  qua:  contra hcrcdcm  compctunt  cx  cau 
fa  portionis  adcrcfccntis  non  minus  quam  quae  cx  caufa  portionis  hcreditaruc 
ab  co  primum  agni tas  &  acquifita:. 


E  R  R  O  R  NONYS. 

De  btntficio  vtvocant  Lhereditdte  55.2). 
dc  acy»vel  omittJjered, 
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(jfflTSBrffo  V l  t  a  alia  peccat  Bartolus  in  cxplicationc  d.  I.  cum  heredtta'- 

r  ^Dff  /  rl  tf'^mcr  cctcra  vcrt>  cum  ad  obicftioncm  qu&m  tacit  cx  /./i 
n  S^f^w  14  minoryvt  probet  huif  hcrcdi  qui  habet  coheredcm  fe  abftinen 
£  )Os|r£>;     icm  non  cfse  tribucndam  clccrionem  vt  vcl  totam  hcrcdita- 
tem  agnofcat  vcl  a  tota  recedat,rcfpondct  ibi  abftcntum  foif- 

fc  cohcrcdem  per  rcftitutionem  in  mtcgrum  cum  iam  adiuifset :  At  in  fpecie 
d.l.cum heredttare  nuncjua  adijfle.Nam  prartcr  id  quod  potcft  dici  fuum  nccr£- 
fariuin  hercdcm  non  minus  hcrcdem  effc  ctiam  citra  immixtionc  quam  qui 
fc  immifcuit  aut  qui  hcres  factus  cft  per  aditione.  l.i.^.ejmfuntinpoteftate.  D. 
fiquis  omijf.caHf.teftam.  Itemqucpoflc  Marciani  fententitm  in  illo  etiam  pro- 
ccdcrcqui  fe  imraifcucrit  fi  fortcpupillus  proponarur  cui  permiflum  cft  vt  tic 
ablfineatcitra  reftitutioncm  tamctlt  feii*mifcuerittutorequoquefivole*au- 
torc  t.nccejfarijs^j.D.de  acq.hcred./.fen.D.dc  autor.tutor.lllud  ctiam  falum  eft 
quod  Bartolus  prO  vcro  habet,in  fpccie  d.l.fimuior  cohcrcdem  minoris  in  m- 
tcgrum  reftituti,ijon  habcrc  elcctioncm  quam  dat  Marcianus  in  d.Lcumhere- 
dtrate  vt  totatn  hercditatcm  agnofcerc  poflit  fi  intcgra  oncra  hereditana  fubi- 
re  veltt.Etenim  fi  vcrum  eft  vt  cft  quod  in  prarccdentibus  difput3uiiiius,fiuo- 
rabiliorem  eum  efTe  cuius  cohercs  abliinct pcrin  intcgru rcftitutionena,quam 
cuius  cohercs  abftinet  fuo  iurc,cur  non  ci  demus  elcctionem  quam  aJij  qui  mi 
nus  fauorabilis  eft  damus  }  Idque  ctium  apparct  cx  d.  l.ptn,eod.tit.  De  acfutr. 
hered.vbi  cadcin  clcftio  datur  etiam  illi  qni  habeat  cohercdcm  bcneflcio  Prio 
cipis  fc  abftinentcm  poftagniumabomnibusheredibushereditatcm.  Bar- 
tolum  fcfcllit  quod  vulit  co  caTu  ,  quo  pcr  in  integrum  rcftitutioncm  coheres 
abftinuerit,non  cogi  alium  coheredcm  totam  hereditatcm  dcrelinquere,fi  itt 
folidum  creditoribus  teneri  nolit  >  fed  pofsc  illum  impunc  dimidiam  parrem 
rctinercncc  nifi  proeapartecogendum  fatisfacereereditoribus,qu/bus  pro 
rcliquo  ha&enus  confulatur  vt  in  bonorum  altemus  parris  pofleflioncra  mit- 
tantur.  In  co  namquc  fatendum  eft  aliam  clTc  rationem  illius  Je  quo  agnjitin 
tLl.fi wiw*r,aliam  itlius  de  quo  in  d.f.cumhereditatt.  Sed  cum  ha&enus  diucrfa 
fit  vt  in  hoc  ipfo  fit  melior ,  cur  volumus  cfle  detcriore  in  co  vt  obhoc  folura 
quod  totius  hercditatis  oncra  fubirc  inuitus  non  cogittir,nec  volenti  vniuerfa 
iubire  conccdatur?  Inquo  cnhn  habct  ca  resiniuriam  ?  Aurcui  poteft  noccrc 
ac  nonpotius  prodefli,quodcrcditoribus  in  fofidum  velit  fatisfacere?An  non 
«iam  defuncti  cxiftimationi  ea  rationcmelius  confulitur,quam  fi  creditores 
in  pofleflione  partis  bonoru  mittcictur,caquc  pars  fubindc  vrgettbuscrcdito 
ribuspublicc  vcdercrur?Rurfu  quod  addtt  Bartolus  conftituenda  eflchac  in  re 
diffcrcntia  intcr  fidcicomiflarium  &  hacdc  c\  l.antep.t).ad  S[  TrebeU.i\o  efl 
probabilc.  Ibi  enim  Scaruola  nontantum  dat  cledtionem  fLdeicoiniijifTario 
cui  pupillus  pirtem  hereditatis  reftitucrat,vt  eodcm  pupillo  poftea  fe  abftincn 
te  vel  in  totumagnofcat  hercditate  fideicommiflarius  vel  a  tota  recedar,ne  a- 
fioqtsi  faflum  improuifnm  pupilli  noccat  fldcicommiflario  cuinihilimpiKa» 
ri  poteft,fed  ettam  Hibijcit  vel  potitts  omntmodo  vendenda.  cffehona  vt  crcditori 
bus  fatisfiat  &  fi  quid  reliquum  crit  dimiflis  creditoribus  totum  id  pupillo  fer 
uctur.  Quod  quam  rationem  habcat  icripfimus  in  Err.  v/t.  Decad.  30.  Itaque 
quoddc  hercdc  habcntc  cohcrcdem  fe  abftinentcm  vtroquccafu  fcriptum 
cft  in  d.Lcitmheredttate  &  in  d./.ft  minor  fiue  abftinoerit  fe  cohcres  poft  aaitio- 
uciu  aut  immixtionem  (iue  antc,id  vtrumque  de  fidcicom  1  niflar io  fcribit  Scz 
mohind  /■  mtrpasjf  t  &  kabeat  cicdione  quaMarciaaMat  in  dJuitm  hereditau 
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vel  totam  herefhtatcrn  agnofceridi  vel  totam  derelinquendi  &pretcrca  priuiJe 
gium  quod  Macer  dat  ci  qui  cohcrede  habet  in  integrum  rcftitutu  in  d./.fi mj~ 
rror,vt  ea  clectione  vt  uon  cogatur  fideicommiiTarius  fi  malit  partcm  fuam  ri- 
deicommiifariam  retincrc  ac  pati  vt  alterius  partisbona  vendantur,quod  &  fa 
uorepupilli  omnimodo  faciendum  ciTelcxait.AliusBartoli  crror  eft  quod  c- 
ledionem  illam  quam  dat  Marcianus  in  d.  lcum  htreditate  vult  praeftari  herc- 
di  iure  a&ionis ,  camque  a&ionem  diccndam  elfe  condi&ioncm  ex  illa  lego, 
quod  eft  ridiculum.  Quis  enim  vnquam  audijtdari  a&ionem  ei  qui  fit  ipfc  o- 
biigatus  &  in  cos  quibus  fie  obligatus^Aut quid  cgct  tfftionc  is  qui  fatis  pro- 
fpicerefibi  poteftpcrcxceptionem  cum  acrcditoribusconuenicturrNjm  ncc 
Bartolus  ncgat  poifc  huic  hcredi  funScere  exceptioncm  fi  in  foiidutn  conuenia 
tur  a  creditoribus,ncc  dcferantei  condicionem  quodcontenti  fint  ipfius  por- 
tioncAt  illc  grauior  eiufdcm  Bartoli  error  eft,q u  od  vult  in  fpecic  d.l.  cum  he - 
reduate  non  pcrmitti  hcredi  hanc  elcetioncm  vt  vcl  foram  hcreditatcm  a- 
gnofcat  vel  a  tota  recedat,nifi  proptcr  creditores.  Lx  quo  inrcrt  iile  no  folum 
U&ulli  fint  crcditores  taii  clc&ioni  locum  non  elTcfed  ctiam  fi  fintquita- 
men heredem  molcftare vt  ipfc  loquitur,nolint  licct  in  hcrcditate  fint alicj  im- 
p  1 1 ca t ioncs  quar  forte  requirant laborem  vt  i pfc  loquitur,animi  &  perfonar.Na 
imino  vcro  nihii  aliud  Marcianus  exigit  nifi  vtab  hcreditate patris  necefiarius 
heres  fe  abftineat  quod  ad  hoc  vt  cbhcrcdi  fiuc  fuo  fiue  extraneo  dcferri  condt 
cio  debeat  an  totuui  agnofcere  an  a  toto  rcccdere  malit.  lllud  cnim  duntaxat 
rexintuctur,  vtqui  oncribus  &  ncgotijs  hcrcditarijsnoiuitimpjicarinifi  pro 
partc  hereditatis  integra  ea  fufcipere  non  cogatur.  Nemo  autem  nefcit  poife 
multa  ctTe  onera  &  ncgotia  hcrcditaria  etiamii  nulli  fint  crcditorcs,  cum  pof- 
ilt  fufficcre ad  multos  iufte  dctcrrendos  mctus  folus  arris  alieni  plcrumquc  la- 
tcntis  diu,aut  intricationis  negotiorum  aut  vcxationis,aut  quorundam  oflen- 
far  vel  inuidiae  vt  fcrtbitr//Mw/.4.Z>.*^  SC  .TrebellMi  eleganter  ob  hanc  ca* 
fam  ait  non  dcbere  prarfcribi  hcrcdi  inftitutocur  mctuat  hereditatcmadtrc 
vcl  cur  nolit,cum  varue  fint  hominum  voluntatcs:quod  &  Iulianus  fcntit  in  /. 
fiin  teftamento  luin  fin.D.fi  ejuis  omiff.cauf.teftam.  Qjo  cxemplo  fimilitcrdico 
in  fpecic  d.Lckm  heredttate,prx(cribi  non  dcbere  hcredi  fiue  (uo  fiuc  cxtraneo 
qui  partcm  fuam  agnouit  cum  pro  alia  partc  haberet  coheredem  iamhcrcdita 
rijs  oncribus  obftri&um,cur  nolit  totam  hcreditatem  rctincre  malitque  a  tota 
difcedcracum  portio cohercdis  omiifa fuit  per  abftentioncm.  Sufhcit  cnim 

r\  dicat  nollc  fc  totius  hercditatis  onera  (ufcipere  ,1  icct  fuat  noluntatis  cau- 
adfcrat  nulIam.AHoqui  paullatim  diccndum  critnec  fi  multi  fint  credito 
resquihuncexpartchercdcminquietent,citamcn  dandam  eife  clc&ionetn 
fi  hereditas  locuplcs  ctTe  vidcatur,&  quoufque  damnofa  probctur.Quid  cnim 
potcft  hcredis  intcreflc  quod  multi  unt  creditorcs  fi  locuplctiftima  fit  hercdi 
tasfNifi  fortc  quod  vcxationcm  timcrc  poteft.  Atqui  vcxationis  matcriam  a- 
lia  multaprarbcrc  poiTunt  ctiamft  nulli  fint  crcditorcs,&  funtquidam  adeo  dc 
licati  vt  vel  ipfa  ncgotia  timeant,etiam  citra  vexationcm.Non  crgo  infpicien- 
dum  cft  an  afiqui  creditores  fmt  fed  illud  tantum  an  hcres  cx  parte  fa&us  to- 
tam  hercditatcm  rctincre  malit  an  a  tota  rcccdcre.  Cor  enim  cogatur  hercs  vi- 
ucrcincontinuo&  pcrpctuo  mctu  aquo  liberandi  fc&  voluntatem  &  ius 
habcat?  Aut  cur  ci  adimatur  harc  elcctto  ob  id  folum  quod  a  crcditoribus  hc- 
rcditarijs  nondum  inqmetetur  fi  in  co  cft  vtab  ijfdcm  inquietari  ciuandocun- 
ue  poffitfDeccpcrunt  Bartolum  vcrba  illa  Maxciajiiy? tamen  credttoret  dtcant 
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fecontentos  ejfc  cttu  pornont  qnta  non  fottft exonerart  nift  defcrMtnr  condich 
qua?  ille  fic  acccpit  acfi  fcripcum  cflec  non  cflc  danda  hercdi  hanc  ele&ionciu 
nifi  a  crcditoribus  ipii  dcfcratur.-Qupd  falfum  eft  &  a  Marciani  fcBfuaUenum. 
Vulc  enira  Marcianus  dtccrc  Hertdcm  ex  parce  qui  fuam  illam  parcemagno- 
witctiampoftacquiiitioncmaitcriuspartisin  pcrfona  cohcrcdis  fadam  non 
poifc  cxoncrari  quominus  pro  illa  parte  quam  fpontc  agnouit  remancat  impli 
citusoncribushcrcditanjs  mfi  acreditoribusdcfcrarur  ci  condicio  vtexonc- 
rctur.Scd  non  facit  ea  rcs  quin  crcdicoribus  quoqueinuiris  clcctioncm  habcat 
tocorum  bonorum  vtl  agnofcendoram  vcl  omitcendorura  fi  creditores  con- 
cra  eum  agerc  in  foliduui  velinc  :  Poftquam  nec  alitcr  potcft  illc  recufart 
quominus  tota  hcrcdicaria  oncra  fubcac  qiura  dtotara  hereditaccm  dcrelin- 
qucrc  iic  para*us.itaque  li  e  contrario  dicant  crcditorcs  fc  contentos  cflehuiu* 
portionc,non  habebit  hcrescle&ionem  omittenda?  totius  hcreditatis,Ncini- 
pfms  poteftate  fit  cxuercobligarioncm  quara  ipfc  fponcc  adcundo  concrasc- 
ric.  Plane  quod  Barcolus  rcfcrt  fe  ex  tacco  rcfpondiflb  ,  Cura  fiiia  matris he- 
reditatem  iibi  pro  parcc  dclatam  adijiTec,acque  ita cius partis  vfumfru&um  j* 
cri  fuo  qtiadiuiflec ,  poitca  fupcrftitc  fiiio  decefliflec ,  qui  deticicnccm  fubindc 
porcionemcohcredisnolcnsagnofcerccocam  hercdicaccm  rcpudiarc  malc- 
lcbat,vt  tqndcin  ex  propna  pcrtona  fuccc Jens  nullam  vfusfructus  partera  a- 
uo  maccrno  rcIinqucrct,Non  clfc  ncpoti  hanc  dcctioncm  dandam ,  cgo bcne 
a  Barcolo  rcfponium  fjtiflc  aibicror ,  icd  non  racione  illa  qoa  fc  mocum  fuiiTc 
aic,quodauus  ilic  matcrnus  vfumfructum  habcrct  non  tanquam  crcditorma- 
tris  fcd  tanquam  filix  fux  patcr ,  At  potius  quoniam  apparcbat  captatiab  lfto 
ncpote  bcncficium  iuris  infraudcm  duncaxac  aui ,  cum  non  tam  hcrediutcm 
iniam  omittcrc  ncpos  vellct  quam  hcrcdicatisrccinendae  citulum  cxquo  vfus- 
fructus  auo  matcrno  acquifitus  fuiflet.^rg./y/ #  qnibonis  9 1  .Detcquir.  herti* 
Dcindcquiaponit  Bartolus  coheredis  portionera  poftfiliar  morcera  defc- 
cifle,quod  illc  proculdubio  intclligit,pcr  rcpudiationem,Quo  cafu  noncft  du 
bitandum  quis  ius  adcrcfcendi  vere  atque  ex  iui  is  ratione  in  ca  portione  lo- 
cum  habcac ,  ica  vt  vnica  aditione  illa  pcr  filiam  facta  licet  vnius  tantum  por- 
tionis,tota  nihilominus  hcrcditas  adita  eflc,&  confcqucntcr  cxindetotius  he- 
rcditatisfruftus  patri  quejitus  fuiflc  intelligatur.At  diflimilis  omnino  cafus  cft 
que  traftat  Marcianus  in  d.j.citm herednate,\n  quo  fcilicct  nccefllirius  pacrisex 
parcc  hcres  fc  abftinuiflc  prdponcbatur,&ita3cquiiitam  non  dcficicntcponio 
ncm  oraififletquae  res  no  cadit  in  quxftioncm  a  Bartolo  propofitara  dc  heredi 
tate  marris,cun  fceminc;  nohabcat  rilios  neccflarios  hc;cdcs,quia  ncc  fuos hc- 
redes  haber  l.tUnd  +$.*d  teftametn  D.de  bonor.pofcontr.ubuj.  Sci  nafcitur  hic 
crror  Bartoli  ex  alio  ciufdcerrorcvt  foietiilc  crrores  cx  erroribusfcrcrc.Putat 
eaimMarcianum  hanc  elcctionem  dc  quaagimus  cohcrcdi  fiue  fuo  tiue  cxtra- 
rjco  darc,illo  ctiam  cafu  quo  portio  coheredis  dcficiat,dummodo  non  dcfcce 
rit  antcquam  is  cui  datur  electio  fuerir  factus  hercs.  Hoc  vero  falfum  quoque 
efLNon  enim  ta  ad  id  rcfpicitMarcianus  quod  fui  aut  cxtranci  hcrcdis  coherci 
repudiatteric  vc  loquitur  Barcolus  poft  acquifitam  aiij  iam  partcm  hcrcdicatis» 
quam  adidquod  eapars  quse  pcr  necciiarij  hercdis  abftcntionem  omitti- 
rur  ruitfet  ei  ante  abftcntionc  acquifita  &  quidc  ipfo  iurc  canqua  ncccffario  hc- 
«cdi.Vt  proinde  nihil  poflit  imputari  coheredi  fiuc  ncceflari'  hcres  illc  fit  qui 
lame  vlcro  fe  immifceaciiuc  excraneus  qui  fpocc  parcc  fuam  hercditatis  adcac 
cur  hcres  eflTc  volucrit,nifi  quod  ad  hoc  vt  pro  ca  partc  qua  adijt  obhectur,no 
«tiam  vtiotiiw  hcrcditatjs  oncra  fubirc cpmpellatuccuin  pomt  caufiri  icflc 
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Sc  probe*  ft  neceflarius  &  fiius  hcrcs  eft  arquc  Cc  abftcnturum  fuifle,aut  C\  cxtra- 
ncusrcpudiaturum  ni fi  aliam  partem  iamfuo  cohercdi  acquifitam  vidiffct. 
Nequc fane  ad  obligandum  cx  toto  aflc  hcrcdcm  ctiim  qui  cx  femiflc  tanttim 
hcrcditatcm  agnoucrit,quicquam  rcrcrt  an  partem  illaagnoucrit  antc  an  poft 
cohercdis  repuJiarioncm,fed  tantum  an  poftanantccohereuis  agnitronccuio 
niam  quifquis  partem  hcrcditatisadit,alitcrve  agnofc  t,  pu*«  perimmixtto- 
nem  priufquam  coheres  aliam  partcm  fibi  dclatam  adicrit,  is  proruldubio  in- 
telligitur  adire  ca  codicione  vt  periculum  fubcat  totius  hcrcdrtatis  acquirendar 
in  cum  fcilicct  cafum  quo  contingat  altera  portioncm  rc  pudiari  l.efuit':  %*- 
bns  ft.f.i.de  acfmr.hered.Ccit  enim  aut  fcire  dcbet  cucnire  poflc  vt  rcpudrctur, 
tumque  pcrrepudiationem  verc  dcfici c us,  ctiam  vcrfc  adcrefcat  non  minus 
quamdeo  temporequo  ipfepartcm  fuamagnofcithm  rcpudiata  dfctpars 
cohcredis  aut  per  abftentionem  omifla  vt  \n  Lfiduo  $2.eod.Qgod  non  ide  dici 
poteft  de  illo  qui  partem  fuam  non  prius  agnofcit,quam  vidcat  aliam  partem 
iam  cohcredi  acquidtam  effe  fiuc  ipfo  iurc  tanq  iam  fuo  /V  neceflario,iiue  per 
aditioncm  tanquam  extranco,ciim  ex  co  temporc  quo  fuitacquifita  ccrtum  fit 
numquam  poflc  illarn  repudiari  alitervc  dehccrencc  proindcadcrefccrein- 
uito  vtdifputauimus  capitc  prarccdenti.  Nccmoucrc  qucmdcbct  quod  dif- 
putat  Bartolus  fuum  hcrcdcm  tantiim  confcqui  pcr  bencficium  abftincndi  qua 
tum  fi  cffct  emancipatus  cx  l.namnec emanctpatHs  Z^.de  legat.\.& Ipro  herede 
lo.f.Papinianuf  de  acquir.hered.ld  enim  ita  debct  accipi  vt  pcrindc  habeatur 
pro  non  hercde  dpud  pretorem  quantum  ad  hoc  ne  a  crcditoribus  hereditarijs 
conueniri  poffit,acfi  cflet cmancipatus  ncc adijflct.Carterum  illa femper  d  irfc- 
rcntia  cft  intcr  fuum  heredem  qui  fc  abftinuit  &  emancipatum  qui  non  adiir, 
quod  hic  nuliomodo  heres  cft ,  Illc  vero  ctiam  poft  abftentionem  non  modo 
hcrcs  manct  iure  ciuili  d.l.cHmejuafi  lo.f.fed  etfifuusde  fideic hbertScd  &  a- 
pud  prartoroiii  habctur  pro  hcrcdc  in  omnibus  extra  caufam  fupradidam  xris. 
alicni,vt  cotra  cundcm  Bartolu  difputauimus  Decade  30.  &  p.Proindc  multo 
minus  cft  quod  imputctur  adcunti  vcl  fc  immifccnti  qui  cohcredcm  iam  ha« 
bctfuum  Sc  nccefTarium  hcrcdem  quamuts  habcntcm  ius  abftincndi  dummo- 
do  fc  nondum  abftinucrit,  quam  ci  qui  habet  cohcredcm  cmancipatum  autex 
trancum:cum  iusfui  hercdis  etiam  fc  abftinentis  impedtat  ius  adcrcfccndi,  cui 
locum  facitrcpudiatio  fiue  extranci  fiuc  cmancipati.&  in  hocrurfum  crratBar 
tolus  quod  elcclioneirt  tllam  quam  Marcianus  dat  hercdi,  qui  coheredena  ha- 
bct  iam  ra&um  hcredem  vt  vel  torarn  hcreditatcm  poffit  agnofccrc  vc!  atota 
recedcrc  Bartolus  bcneficiu  appellat.Nec  cnim  bencficiu  vidcri  potcft  quod 
cx  mcra  iuris  ratione  proficifcitur.Mcra  autem  iuris  ratio  ftcit  pro  ifto  hcrcdc 
ne  in  fokdum  tcneatur  quia  ius  adcrcfccndi  non  porcft  locum  habcrc  in  por- 
tione  iam  acquiftta.ltnmo  diccda  potius  cflctiniuria  illa  quarfit  ci ,  quatenus 
cogitur  vel  partem  fuam  bcnc  agnitam  omittere  vcl  totam  hercditatcm  agno- 
fccre.Poflet  enim  ille  pro  fuo  iurepetercvt  libi  portioncm  fuim  rctincrc  li- 
ceret,  alterius  vcrdpartisbonoru  polfcflio  crcditonbus  darctur,vt&in  dJ.fi 
minor  6i.D.eod.nc  captiofum  ci  eflct  bencficiu abftcntionis  quod  prartordas 
cohcrcdi  l.^PatdHS  notat  %.de  prat.fiipHlat.ri\C\  contra  cum  ftccretratio  illaae- 
quitatis  quod  profpiccrc  potuit&dcbuit  futurum  vt  cohercs  qui  non  nifi  nc- 
ceflarius  hcrcs  eflct ,  nccdum  fc  immifcuhTet,  abftincndi  ius  habcrct ,  &  qui- 
dcm  cx  propria  voluntate ,  ita  vt  nccct  ncccfle  cflet  adirc  prartorem  d.  L  ei 
*m  11.  eod.  vt  proindc  in  cfredu  parum  dtftaret  ab  co  qui  repudiandi 
•fihcrum  ius  Iwbcrct.  Quai  ratio  non  fimilitcr  ci  obftat  cuius  cohcrcs  iara 
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adiit  aut  fc  vltro  immifcuit  adeo  vt  herediutcm  amittcrc  amplius  non  poffit 
nifi  pcr  auxilinm  r eftitu tionis  ,  Idcoque mitius  cum  illo agitur  non  vt m* 
ius  bcncrtcium  fentiaf  fcd  vt  minore  aut  potius  nulla  iniuriam  patiatur,ln  hoc 
nimiruquod  ctiafi  totius  hcrcditatis  onerafubire  nolit,  non  tamc cogitur  por 
tione  fuam  omittcrc  fed  eius  pcrindc  rctincmia?  ius  habct  acfi  cohcres  no  iuif- 
fet  rclti tutus,&  hoc  amplius  quod  li  partc  quoq;  rcftituti  coheredis  habcrcin 
tcgraqut  onera  hcrcditaria  fufcipere  velit,poteft.Ex  quoapparct  quid  refpode- 
du  fit  ad  quacftionem  tllam  quam  fubindc  Bartol.  tra&at,Vtrum  hcrcs  qui  nG 
confccit  inuentarium  folcmnc  amittat  bcntbcaim  d.L  cum  hcrcdtttte.  Cure- 
nim  amitteret  i i  bcncficium  hoc  diccndum  non  eft,  quippe  quod  habcar  ex ht 
rccommuni?  Idque&  Bartolus  ipfc  rcfpondct ,  fcd  alia  ratione>Qupnum, 
inqu  it,non  alia  pcena  eft  hercdis  non  conficientis  inuentariu,  quam  vt  crcdito 
ribus  teneatur  tn folidum,fcilicet  pro  qua  parte  heres cft,&  vt  falcidiam cxlc 
gatis  ac  ftdcicommiflis  dcducere  nullam  poflit.  Quod  etfi  verum  eft  in  hocta 
mc  perpetud  errat  Bartolus,quod  de  huiufmodi  eleetionc  femper  ficioquitur, 
qualt  beneficiu  aliquod  fit a  Marciano  datu  &  indu&um ,  &  quod  non  debcat 
hcres  habcre  nifi  co  dignum  fe  veWaltcm  non  inJienum  oftcndat.Cum  c  con 
trario  pccna  diccnda  potius  dfct  fi  huic  hcredi  auxifium  iuris  communis  dcne 
garetur.  Ncque  veroMarciam  fuitvllura  bcncficium  inducercautconccderc, 
fed  tantum  dc  co  quod  in  iure  comtnuni  pofitu  erat  refponderc.  At  non  illai 
aeque*  veru  cft,quod  fubdit  Bartolus  Si  hicheres  non  arre  alieno  dcfuncti  fcd 
untum  legatis  oneratusc(Tct,non  forc  audiendum  illum  li  hanc  fibi  clcctione 
adrogarc  vellet  hercditttis  totius  vel  araple&enda:  vcl  omi t tcrtdae.Nam  quod 
ait  lcgatorutu  onus  quamuis  fit  xs  alicnum  heredis  non  tamen  etTe xs  alienum 
dcfuncli,  ob  idque  ncc  ad  illud  vnquatn  obligart  heredcm  fupra  vircs  bcrcdi- 
tar ias  cx l.i.ffc.D.Ad SC.TrebelL&  l-fi  vnmerfie i^.C.de  /eg.ad  rc  omnind  non 
pertiner.Suracit  eniro  eflfc  onus  hercditarium,  quod  vtiquc  negari  non  potcft* 
cum  hcrediuriarum  a&ionum  loco  habcantur legata  quamuis  ab  hcrcde  inci- 
pianc/.  heredttariarmn  44  D.de  obhg.  &  aclton.  Prius  autem  eft  vt  qusramu» 
An  oncra  hereditaria  fubire  vclit  hcrcs  aut  dcbcat ,  quam  vtrum  habeat  vnde 
hibire  £ofttt.  Atqui  ratio  iuriseum  de  quo  agimus  non  obligat  vt  cogaturfu- 
bire  nifi  pro  qua  parte  hercs  eft  cum  pcr  legcm  ipfam  duodccim  tabuh- 
tum  &  ipfo  iure  oncra  omnia  hcrcditaria  diuidantur  pro  hcrcdirarijs  poruo- 
mbusintcr  cohcredes/.t  C.fi  cer:  pe:at.    Satifque  dure  cum  iiloagiturin  hoc 
quod  non  ei  pcrmittitur portionem  fuam hcreditaham  quam  folam  adiitreti 
scre  quin  vniuerfa  onera  hcrcditariafufcipiat,coherediTque  partem  quf  domi 
fuiirtiam  habet  necadcrefcereamplius  potcft  quafideticientcm  &  adcrcfccn- 
tem  ampledtatur.  Cur  crgo  adhuc  durws  cum  ipfaagatur  hactenus  vtnccet 
bceat  totam  hereditatem  omittere  fi  id  malit  quam  tota  onera  hereditaria  fu- 
bire  ?  Nam  fi  ouis  obiiciat  rationem  iuriscontra  eum  faccrc  qua?  non  patieur 
▼t  femel  acquifita  portio  poftea  omitutur.Refpodcbo  rauonem  hanc bonaro 
forefivellethicherescxoncrariabfoluteacfponte  vtnequidem  pro  ca  pit- 
te  quatn  vkro adi jflet  creditoribus  hereditarijs  tcncrctur.  Non  enim  hoc  onus 
femel  fufccptum  exuerc  vncjuam  poteft  nifi  condicio  ei  acreditoribus  defcra- 
tur  d.Lcurn  herednate.  Sed  cum  huic  exonerationi  contra  iuris  rationem  pe- 
tcndae occafionem  &  caufam  prarbeat  iniuri?  qua? primum  ei  fit  proptcr  co» 
hccedisabftcmioncm ,  cum  prartor  vniuerfa  onera  hcrediuria  in  eurn  vult 
jk uceie acft  hcres  la  foia  du m  cilc t,  qui  r e  vqra  nec eft  nec  potcft  c  Uc  herei  nifi 
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pro  parte,Mirum  no  cft  iadulgeri  ei  non  bcncficij  loco  fed  in  rcmediu  arccn- 
dar  iniuria?  vt  ft  nolit  totius  hereditatis  oncra  fufcipcrc  liceat  ci  dereltnquc- 
re  totam  hcrcditatcm  potius  quam  duntaxa?  dimidiam  rctincrc,&  altcrius  di- 
midtae  onerarccu(are.  Hoc  cntm  vnicum  tcmperamentum  eft  9  proptcr  quod 
videri  poflit  accipcrc  a  prartore  lcuiorcm  iniuriam,quar  proculdubio  cifct  mul 
tograuior&  intqitior  liablotaei  hacelcclionc  propria?  quoque  porttoniso- 
nnttcndor  vniuerfa  hcreditaria  onera  inuitus  quoquc  fufciperc  cogcrctur. 


Error  Decimvs. 

Pc  iure  adcrefcendt  in  perfona  iUius  efui  ex  fpeciali  iure 
^Lmulicri  74.  D.dc  condtc.&  demonftr. 

Ntcr  cartcras  tam  multas  diftin&ioncs  ,  quas  noftri  adhibcnr  irr 
hoctractatn  Dciurc  adcrcfcendi  non  vltima  Ulaeft  ,quartraditur  i 
Bartolo ad  /  re  comuntlt  mt.qi.& feyj.De  legat.^.-xw  is  qui  deficientc 
portioncrn  per  ius  adcrefcendi  pctit  admtttatur  ipfead  paitcm  luam  deiure 
communi,an  dc  iurc  fpeciali  vt  priore  tattim  cafu  locum  habcat  ius  adcrefccn 
di  non  ctiam  poftcriorc  ex  Ijuulteri  &  ritto  74.  D.de  condic.  &  demonfir.  vbi 
fcoc  ipfura  ldem  Bart.  polt  Accurftum  notat.  Eum  qui  admitticurad  legatum 
de  iure  fpeciali contra  voluntatcm defunai  non  habcreius adcrefcendi,  Sub- 
iungens  fotiemnem  etfe  lcgem  iilam  &  finguiarc  nec  diflinaulans  magnum  vt 
ipfe  loquttur,de  iila  feftum  fc  faccrc  ad  d.Ue  conwntt.  Quo  tamcn  loco  monct 
dc  hoc  fcmper  fc  dubitaflc,nec  concedere  potfe  quod  fimplicitcr  fit  vcriLIuq^ 
nouam  tlleac  propriam  fubiicit  fubftinaioncm  tn  bunc  modum,  Aut  quis  ad 
mittitur,  inquit  ,  de  iure  fpeciali  contra  voluntatcm  tcftatoris  &  non  ha- 
bet  locum  ius  adcrcfcendi  vt  d.  i.multert  Aut  admitti tur  fccundum  voluntatem- 
teftatoris,quamuisde  lurc  fpcciali  >  Et  tunc  Aut  iilc  a  qucrpctitur  lcgatusn 
lucccdit  contra  tcftatoris  voluntatcm :  rc  pcrr^ittente  puta  pcr  contfa  tabu- ' 
Jas,&  tunc  ettam  ccflat  ius  adacfcen«t  ex      fedetfi  coniuniltm  &  l.fiimm  5.^ 
ft  lecata  D.de  legar.prafi.  Aut  illea  quo  pctitur  fucccdit  fccundum  volunra- 
tcni  dcfunai  ,  £t  tunceftlocus  iuri  adcrcfcendi ,  licetlcgatarius  petat  cfe 
iure  fpeciali  d.  l.fUtum  $.fin.  lbi  enim  pctitur  lcgatum  ab  eo  qui  habet  por- 
rioncm  hcrcditatts  cxdifpofitionc  dcfunai.  Et  idem  dicercm,  inquit,m  mino> 
re  in  inteerom  rcftituto  ad  legacum  repudiatum.  Nani  credo  habcre  illum< 
ius  adcretcendi,quamuis  veuiat  dc  iurc  fpeciali,vt         De  coUat  hnor.Quod> 
ctiani  patet  cuidenti  rationc.  Nam  portio  adcrcfcit  portjoni  ctiamfi  fit  pcncs 
cxtranetim  praetcr  dcftindi  voluntatem^Multo  magis  qnando  cft  apud  aliutn- 
ex  voluntatedefunai.Qua  ctia  ratione  idem  dicendum  ciTe  vultBartoIus  iniis 
qui  pctut  vigore  edi&KS*  tjuu  omtjfcauf  tefiam.  Ha  bcrc  (cilicct  cos  ius  adcrcf- 
cendi  cum  pcrinde  teneatur  is  qui  ab  intcftato  hereditatem  poflidet  acfia- 
dtiiTcc  cx  teftamcnto  l.i.D.  fiqttu  omtjf  cauf.  tefiam.  quia  liccr  fucccdat  con- 
s/adefuncti  voluntatem  »hoc  tamen  fcacit  iurc  permittentc ,  &  in  defunai» 
voiuntate  conferuata  etiamde  iurc  fpcciali  locum  habent  omnes  legcs  tefta- 
mctmz./.up.IexfaJeidi*  D.adlegfMa.  AcquoniaVvidct  Bartolus  polfcobijci,. 
cas  qui  fucccdunt  per  contra  tabulas  vcnirc  de  iurcfpeciali  contra  iuscom- 
naunc,  atX.  <yttut  vhI%q  10.  fj.  de  bonor.  foff.contr.tdi*  itcincn^ea^tra-voluata*- 
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tcm  defun&i  iurc  pcrmittcntc,  &  t;  mcn  intcr  cos  t  ffe  ius  a^crefcendi.  I.ft  duo- 
bns  ll.inprinctP*  D.  debonor.poficontr.tab.l.\.  $  fiauis  ex nepotsbusT).de miifr 
xum  emancip.lilereitsKcCpondct  fi  pradictam  di  t :  inctioncm  haberdocum  in 
tcr  legatarios,  fcd  intcr  heredes  quaJttcrcumque  fuccedant  cflc  locum  adcrcf- 
ccndi  ne  quis  dcccdat  pro  partc  tcftatus  tk  pro  parte  intcftatus.  Fatetar  tamcn 
quodfi  quidam  fucccdcrcnt dc  iure  communi  6c  fccundum  voiuntate  detunfti 
quidam  contra,  illi  qut  fucccdcrent  fccundum  .voluntatem  etTcnt  potiorcs  in 
iurcadcrcfccndi  &  vltimo  dcucnircturadeum  qui  fuccedcrct  contra  volunta- 
tcm  dcfun&i  cx  Lfed  cum  patrono  Cinprincip.  in  vlt.  exemplochffa  D.  de  bom. 
poff.  Item  pra»dicTa  vcra,  inqutt,.in  iure  adcrefccndi :  Sed  ius  non  dccrefccndi 
indiftinctc habet  locum  licctqu  s  vcniat  dc  mrc  fp :  ciali ,  vr  coil^itur  exgloC 
in  d.  !.$.$. fed  etfi coninnllim  &  i n  d./.fi/tum  $  .vft.  De  lcgat.prtft.ln  lumma  diftin 
guit  plene  vtrum  quarras  Jc  iurcnon  decrcfcendi ,  an  de  iurc  adcrefccndi-ic 
cumdeiurcadcrclccndian  intcrheredcsan  interlcqatarios.  Ego  diftincYio- 
nes &  fubdiftin&ioncs  iftas omncs  comcmitias  cfTc  puto  &  a  reCtt  iuris  ratio- 
nc  penitus  alienas ,  Quibus  caufam  certe  dcdit  primus  illc  error  &  omniuui 
maximus,quod  pnrauit  Bartolus  Accurfium  fccutus  non  poffe  ius  adcrcfcendi 
cfTe  in  fauorem  eius,qui  ad  partem  fuam  admittitur  dc  iure  fpeciali ,  Quali  ea 
fit  Papiniani  fententia  in  d.  /.  mu/ieri.  cx  quo  tamcn  loco  qutfquis  Papiniani 
mcntem  bcne  pcrcipiet ,  contrariam  potius  infcret  propofttioncm.  Traclit 
Papinianus  cum  cafum  quo  mulicri  &  Tttio  coniun&im  reliclus  fucrit vfusrrs 
&us  fundi  Corncliani,fcd  vtriquc  fub  vnica  illa  codicione Simukerno nupfenu 
Et  ait,fi  mulicr  nupfcrit quando Titius  &  viuit  &  in  codcm ftatu  erit,  partera 
duntaxat  vfusfru&us  cam  haberc.  Non  dubitat  an  faltcm  fuam  partcm  habere 
mulicr  deboat  ( hoc  cnim  certum  crat,  cum  illa  condicio  fi  mufter  non  nupferu 
quatenus  mulicri  iniuncla  eft  cui  pcrpctua  indicit  viduitatea  lcgc  remittatur) 
{cd  de  illo  folu  An  non  nifi  partc  lua  haberc  dcbcar,an  vero  totu  vfumrructu. 
Dubitationc  faciebat pro  muliere  vt  totu  vfumfructil  haberc  viderctur, quod 
fucrat  illa  cu  Titio  coniunda  in  lcgatoiftovfusfructus.ConttmCTa  inqi  avncod 
magis  cft&  re  &  vcrbis.Non  cnim  potucrant  vtroquc  modo  melius  coiungt 
qiwm  ita  cocepto  legato,T#>w     Sempronix  fi  Seproniamptnupferit  vfumfru- 
fhtm  fnndi  Cornetiani  do  fego.ConftitAUtcm  intcr  eos  qui  vcl  re  tantum  con- 
iundi  funt  multo  magis  ft  &  re  &  verbis  locum  cffc  iuri  adcrcfcendi,  quia  non 
kabent  partes  ab  initio,  fcd  tantum  per  concurfum  d.l.  re  conimcHZo.  tuntl.  I. 
tonmnElimZo.de /rj>4f. $.  maxtrue  vcro tn  vfufruclu  eoque  nunquam  acquiftto 
nccproindenmiffo,cum  etiam  hocfpcciale  habeat  vfusfru&us  legatus,  vt 
quamuis  &  acquifitus  &  amiffus  fit,nihilominus  admittat  ius  adcrcfcendi  /.(.$• 
ititerdum  curn  leotb.fcq.D.de  vfujr.adcref.  Scdtamcn  Papinianus  contramu- 
lieremrefpondctnon  h&etc  illam  nifi  partem  vfusfrucTus  lcgati,Ratione 
non  illa  quam  adfcrunt  Accurfius.Bartolus  &  cartcri  tanquam  Papiniano  ipfo 
vcl  fubtiliores  vcl  prudentiorcs,quodex  fpcciali  non  cx  comuni  iure  mulicr  ad 
fiiam  portioncm  admittatur,fed  alia  planc  diucrfa  multoqucelegantiorcqubd 
lex  qua:  mulieri  huius  condicionis  implend^  neceditatcm  rcmittit  fic  accipic 
da  ftt  vt  non  plus  m ulieri  cx  legato  retinere  conccdat,qu^m  quantum  efTet  il- 
la  habitura  fi  condicioni paruiffet.  Quid  enim  aliud  eft  remitti  condictonera 
quam  haberi  vel  pro  no  lcripta  vcUquod  cflfeelu  parum  diftat,pro  imulcta  nc 
vnquam  fitimplcnda?Nam  &quaf  impIetaeft,cumdcfinatcfTccondicio,ne- 

cwc  eft  ob  hoc ipfum  vt  habeatur  pro  non fcripta,Atquin  ctiamfi  mulier  con 
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dicioni  paruiflcl,  eo  fcilicet  raodo  quo  condicionibus  negatiuis  parcri  potcft, 
preftita  cautione  Muctana  de  non  facicndo  non  habu^Tet  illa  nifi  partc  v/usfru 
cius  legati,quandiuTitius  &  vixiflet&  in  eodem  ftatu  maniilTethoc  cft  capite 
diminutusnon  fuiflct:quiacondicionisimplcmentum  no  niinus  Titioou£ju 
mulicri  profuiflcvMhilc);  obftitiflit  quominus  in  iplius  quoquc  pcrfona  lcgatu 
vfusfru.ftus  pro  parte cunfifterct  cum  fola  morte  vcl  capms diminutionc  vfus- 
ffu&usacquiiitus  cxtinguatur ,  quotics  nequc  mututio  ncquc  intcritus  rci  in 
qua  vfustructus  coftitutus  cft,ncquc  cofolulatio  interucnit.No  plus  crgo  iuris 
liabcrc  dcbct  Sempronia  qua?  non  paruit  condicioni.Quis  cnim  fcrat  p!us  iu- 
ris  cam  nancifct  ob  td  lolum  quod  condicionem  non  impieucrit,  quam  (i  im- 
plcuiflctrldqucadco  vcrum  cit  vt  etiamfi  Titius  lcgatumrcpudiarct ,  ca  tamc 
rcs  mulieri  prodclTcnon  dcberct  ad  tvt:  m  vfumfructum  confcqucndu ,  quia 
cum  ipfc  condicionc  defcctus  fit  mulicre  nubcnte,ac  proindc  vcruni  lit  diccrc 
legatum  quod  no  nifi  fub  ca  condicione  datuw  ipfi  tnerztfiSempro/.tanonnm 
beret  nunquam  ei  deiatum  fuiCfe,(li  quide  lcgati  condicionalis  antccondicionc 
cxiftentem  nnlladclatio,idcoqucncc  tianlmiffio  vlla  cft  l.^&PMfi.D.^Hand. 
dies  lefat.  ced.l.cedere  dtem  i\i.De  verbftgntfic.  )  confcquens  eft  nullius  mo- 
tnenti  eifc  rcpudiationem  qua:  prarcclicrit  dclationcm  quoniam'  ca  tantum 
vcl  nobisacqtiircrc  vclrcpudiarcpoflumus  qua?  iam  fint  nobis  dclaca  l.fi  ita 
fa  fatptum  45-  $-fif"b  condtaone  de  legM.1.  quo  intclligimus  vcrba  illa  Pa- 
pmiani  qni  condictone  defclUs  eftwtm  idco  adiccta  cflc  qtuli  aliud  rcfponfurus 
FucntPapinianus  ii  antc  dcrc  tim  coiviicioncm  caqucadhuc  pcndente  Ti# 
tius  lcgatum  rcpud;aflct(aequt  cnim  cft  mutilis  repudiatio  quc;  vtroque  cafu  fift 
antcddationcimiiucdclayonisaliqna  fpcsfupcrlit  fiue  nulla )  fed  quia  eum 
cafum  tractabat  quo  iam  defcceratcondicio  cum  mulicr  nupta  proponcrc- 
tur.Atque  hic  proaildubio  Papiniani  fcnfus  nec  dubius  ncc  obfcurus  cft,  Quo 
admiiro,  iatcndum  cft  verba  illa  qH*nd>H  Ttttm  &  vtntt <jr  in  eodem fiatu  erit 
quibus  tota  legis  difficultas  fi  qua  eft  continetur,  nihil  aliud  prarlcfcrrc,quam 
vt  liuc  mortuo  fme  capiteminutoTitio  totumlegatum  hjbere  mulier  dc- 
bcat:  Alioqui  mirtus  plcnum  eflet  bcneflcium  lcgis  quar  remittit  condi- 
cionem  miuufque  cofcqucretur  exbencficio  lcgismulicr  quam  habitura  ef- 
fetfi  condicioni  paruiifer,Quandoquidcm  implcta  pcr  cautionis  Muciana?  re- 
mcdium  condicionc  dubitari  non  oporterct  ,quin  ius  adcrcfcendi  forct  in- 
tcr  Titium  &  muiiercm » tanquam  inter  cos  qui  non  foJum  rc  &  vcrbis 
coniuncti  eflcnt  fed  ctiam  in  vfufru&u  ,cuius  proprium  hoc  eft  ius  cft^vt 
ctiam  acquiiitus  &  amilTus,nihilominus  admittat  ius  adcrcfccudi,quia  pcrfofif 
adcrcfcitnon  portioni,fcmeIquclcgatus&  acquifiws  quotidic  nouuslcgari 
&  conftitui  &  acquiri  intclligitur,vt  fupra  diximus  cx  d  l.i.  $  tn/erdnm  l.tntcr* 
dnmio.  ff.de  vfufr.aAcreJc.  ldem  crgo  adcrcfcendiius  quod  lit.bcret  mulier 
fi condictoni  paruilTct, habcrc  ctiam dcbct  nonimplcta  conJicionc  &  con- 
fequcnter  in  eundcm  ipfum  cafum  ,  qui  porro  alius  cflfc  non  ^ctcft  quain 
quoTitiusvcl  mortuuslitvcl  capircdiminutus.  In  ec»qt;e  valde  imprucfen- 
tcr  hallucinatus  cft  Francifc.  Duarcnus  Itb.  2.  de  iwr.  Adcrefc.  cap.  vlt, 
quamqiiam  in  hoc  probatus  ab  Andr.  Fachineo  lib.  4.  ComroHerf  tnr. 
c*p.  99.  cxiftimans  Titij  quantum!»bct  mortui  vcl  capitc  minuti  por- 
tioncm  mulicri  adaefccrenon  pofle,  Ula  tantum  rationc  quod  Papinia- 
nus dicat  mulicrem  plus  confcqui  non  poffc  nubcndo,&  flc  condicioni 
Don  parendo,  quam  coniccuu  cflct  ft  condicioni  paruiirct,iicc  aupfifct. 
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Tunc  cnim  dimidiam  tantum  yfusfru&us  habuiffet,  mquit  Fachtn.  quia  Ti- 
tiusfuam  quoque  legati  partem  obtinuifXet.  At  cgo  hucufquc  ^quidero  viro- 
rum  do&immorurn  ratiocinationorn  probo,fed  mancam  elfcdico  fmonpro 
grediatur  vltcrius,falfam  vcro  fi  j>rogrediatur.  Quamuis  cnim  verum  fitim- 
plctapcr  mulicrcm  coiuiicione  hiturum  vtlcgati  vfusfructus  partem  Titius 
>  obtcnturus  tucrit ,  fton  polfis  umcn  cx  co  infcrrc  Titio  poftea  mortuo 
velcapitc  minuto  nonaeque  futurum  vt  eius  portio  mulieri  adcrefccrc  non 
debcrct.  Nam  immo  vero  adcrcfccrct  vt  probauimas.  Eft  igitur  omnino 
confcquens  rawocinationi  P^pini.ini  vt  dcfecta  quoque  condicione  Metn 
ius  adcrcfccndi  &  \tl  cundcm  cafum  Itt  faluum  mulicri  vt  plcnimuio  le- 
gts  fauorabiltffima:  ac  vtiliffim*  bcneficio  peifruatur.  Nec  probabilc  eft 
«quod  Fachincus  tc^ntat  fupradtda  Papiniani  vcrba  eo  fpcctare  vt  mtel- 
ligamus  viuentc  Titio  in  codcmque  ftatu  mancntc  rattoncm  dubitandi 
fuilfc  proptcr  quam  vi  Jcrctur  mulicr  dcbcre  totum  vfumfru&um  habcrc 
ouodcura  Titius  condicionc  defcctus  nihil  poffctpetcre,  adrnittcndacf- 
fetmulier  faltemquoad  ipfcviucrct  vtidem  ipfum  ius  haberet,quod  ha- 
biturus  erat  Titius  ficondicione  defe&us  non  fuflct.  Multo  namquemi- 
iorcm  fuiflc  rationem  dubitandi  pro  mulicre  poft  mortcm  Titij  quam  co 
adhuc  viuente  apparet  ex  eo  quod  diximus  &  probauimus  viuo  Titio  St 
manentc  in  eodcm  ftatu ,  non  pofTe  nifi  partem  confcqui  mulicrem  quai 
tamcn  eofiuc  mortuo  fiue  capiteminuto  intcgrum  vfumfrudtum  confcquc- 
*e*tur,  Nam  quod  idem  Fachineusaddit, fi mortuus  effct  vcl  capitc  dimi- 
nutus  Titius  non  candem  rationem  fa&uram  pro  muliere,  quiavcl  capitif 
cUminutionc  vfusfruftus  finiatur ,  redeatque  ad  proprietatcm ,  tanti  viri  fub- 
tilitatcac  ingcniocerte  indignum  cft,quiatunc  rccurrit  ad  proprictatcm 
fmitus  vfusfru&us ,  cum  pcrfona  coniuncta  nulla  eft  cui  poffit  adcrcfrere, 
cumnemo  nunquam  dubitaucrit  quin  potior  hac  in  rc  fit  caufacortiunftifi 
modo  vel  re  &  vcrbis  vcl  filtcm  rc  tantum  coniun&us  fit  quam  proprictarij 
dMi*&l^De  vfnfr.  adcrefc.  Atqui  in  cafprcie  quam  Papinianus  tradat  c- 
pant  mulier  &  Titius coniun&i  ,  &  quidcm  omnium  optimo  mavimdqutf 
coniundtionis  gencrc  id  cft  &  rc  &  verbis.     Qiiid  igitur  impcdircpotuuiet 
intcr  eos ius  adcrefcendi?At  longc  grauior  alius  Duarcni  crror  cft  «iftiman- 
tisinhacipfafpccicTitium  quoqucfuamlcgati  partcm  obtincrc.  Pugnat 
chim  id  apertiffimc,npn  folum  cum  Papiniano  qui  Titiura  condicioncdcfec- 
tu  cvTcfcribitjfcd  ctia  cum  co  quod  idem  Papin.fcribit \ti4.auU  77.$  Titioeol 
ft/.Titium  cui  legitum  eft  fub  ca  condicionc  fi  non  nupfcrit  mulicr,ncquc  ha- 
bcre  excmplu  cautionis  Mucian^  vt  antc  nuptias  mulicris  pctcrc  legaru  pulftt, 
ncque  ad  lcgatum  admitti  fi  nubente  muliere  portio  defccerit,nifi  il!ud  ipfum 
legatum  cidem  mulicri  rcftitucre  fic  rogatus  quo  ofu  admittitur  ad  legatum 
propter  folam  mulicris  pcrfonam  vt  ftJ^ico  m  miflum  ci  prarftare  poffit,  quod 
alioqui  prxftarc  non  poffct  fi  Iegatum  ipfe  non  habcret.Idquc  etiam  eft  quod 
Imp.  Gordianus  refcribit  in  /.  l.C.  de  indtct.vtduit.  toUendAcgttum  alij  quara 
ipfi  mulicri  rcli&um  fub  ca condicione  ftmulier  non  nuvferitcouxxz6t\s  poftca 
per  muliere  nuptijs  condicionc  dcfiCercidcdquc peti  legatu  ncquaqua  poffc. 
Cuius iuris  ratio  manifefta  illa  eft,  quia  pcr  huiufraodi  codicione  itacoccpta 
neq;  mulicri  ncq;  legatario viduitas  iniugitur,idcdq;  harc  codicio ficut  alia qu( 
libct  codicio  habctur  Nifi  cum  adic&a  cft  in  fraudcra  Icgis  vt  in  cxeplis ab eo 
dcra  Papiniano  pofitis  in  IMcrcs  meus  79, jf.  vk.  cod.  ttt.de  c  ndic.  &  dcmenjhr. 
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Nam  &  valct  condici*  etiam  in  pcrfona  Ulius  cui  iniungitur  finon  pcrpctuam 
viduitate  indicat  fcd  ad  tcpus  l.fed fihoi  6z.$.vhJ.cxm  tate  71  QAfxuU  eod.nr. 
aut  rationc  ccrtat  pcrfona*  tantum  vt  m  l.cnm  ita  6i.eod.zut  ccrti  loci  /.  hocmodo 
64.e^.quemadmodumcV  hodte  valet  in  pcrfona  cius  quanam  vidua  lit  non 
virgo  cx  Iuftiniani  conttitutionc  NoucJl.22.  De  rmpt.  cap.^$.  vndc  fumpta  cft 
autn.cui  rel  iclumC.de  indift.viduit.tollcnd.  Et  vcro  qusenam  pofTet  ratio  c/Te 
dubitandi  apud  Papinianum  in  dJ.  rnuhen,  cur  mulicr  ad  totum  lcgaturn  ad- 
mittcnda  videretur,  Titio  collcgatario  partcm  fuam  Iegati  obtincntc  ?  Aut  c 
contrario  cur  non  deberct  admitti  ad  totius  lcgati  pctitioncm  co  faltem  cafu 
«jux>  Titius  paxtem  fuaiu  lcgati;  rcpudiaflct  ?  Igiturvt  explicato  iam  Papinia- 
noad  difputationcm  inftitutam  rcdeamus  ciim  in  prcpofita  fpccic  pofllt 
mulicr  liabcrc  ius  adcrcfccndi  Titio  mortuo  vcl  capitc  nnnuto  ,  apparct 
non  eifc  vcrum  quod  volunt  intcrpretes,  ius  adcrcfcendi  impediri  cjuotics  ad 
partcm  fuara  quis  admittitur  cx  iurc  fpcciati.  Ncccnim  aut  morsaut  capi- 
tis diminutio  Tttij  facerc  poteft,vt  eo  minits  admittatur  mulicr  cx  iurc 
fpeciali  contra  ius  commune  cum  admittitur  ad  Icgatum  condicionale  dcfe- 
cia  quoque  condict6ffc>9td  ncquc pollinn  illud  concoquerc quod  Bartolus  3c 
cattcri  co  Papiniani  rcfponfo  abutantur  cum  tractant  dc  ii.rc  adcr©fcendi,ncc  ta- 
mcn  dubitantcs  quin  aliud  fit  fi  agaturdc  mrc  non  dccreficndi.  Quifnarn 
cnim  cafus  exprcitiorcV  accommodatior  dari  poteft  in  quo  traclandum  C\t 
de  iurc  non  dccrcfccndi  potiiis  quam  dc  iurc  adcrcfccndi ,    non  ille  cft  quj 
apud  Papinianum  proponitur  in  d.l.mulieri?  Nam  cum  inulicri  cV  Titio  vfus- 
fru&us coniundtim  Icgatus  cflctfub  cademcondicionc,  ita  vt  &  rc  &vcrbis 
coniundieflcnt,  nccvnquam  partcm  Titius  mulieri  fcciifet  nequc  ab  initio 
ncque  pcr  concurfum(  quomodo  cnim  poruiilct  concurrcrc  antc  implctam 
condicioncm  qua?  no  niii  vltimo  vira:  mulicris  momcnto  implcri  potuit?)  nc* 
alia  quxftio  tractari  a  Papiniano  poterat,quam  vtrum  eifct  mulieri  ius  non  de- 
crcfccndi.  Scio  Iurifconfuitum  qucndam  clariflimum  cuicgo  non  modo' 
miltum  dcfcro  ,  fcd  etiam  plurimum  dcbcrcme  fentio,  prJ  ipfius  crga  mc 
totamquc  iurifprudenti«m  noftram  ftudio  fingulari  ,  Papinianum  ita  c- 
mendare  in  illis  \  crbis  ejuandm  Tttiw  e?  vtutt  ej-  in  eodemftutu  eru,  vt  pro- 
Tttius  rcponat  muher-fii  quod  Iex  dc  ftatu  ait  intelligat  dc  ftatu  mairimonij  vc 
totiuslcgis  fenfus  fiat  manilcftior,  cum  inquit ,  pra?cipua  lcgis  quxftio  ilt  dc 
mulicrc.  Scd,quod  cum  bona  venia  &  pacc  tanti  viri  dictum  cupio,  quid  nc- 
ccife  cft  emcntiarc-lcgem  qua?  tam  elcgantem  ccrtaquc  intcrprctationem  re~ 
cipit  quam  illa  eft,  qux  a  nobis  allata  hiit  r  Aut  quamam  crit  iegis  eleganti* 
fccundum  harwc  cmendauoncn.?Certum  enim  eft  mortua  vcl  capitcdiminuta* 
mulierc  fructuarra  vfumfrultuin  cxtingui  &  finiri  §.firutur  biftit.  de  vfufi.  Ac 
non  xque  ccrtum  erar,qucd  etiam  hodie  multi  Papiniai.o  inuito  ncgaot,, 
mortuo  vel  capite  minuto  Titio  partcm  ipfius  adcrclceic  nu.heri  etiani  quae 
nupfcritjDignumque  fane  fuit  elcgantiaPapiniani  vt  mot  erct  nicliorem  cuc 
deocrc  condicioncn.  mulicrisin  iurc  non  dccrefccndi ,  Titio  mortuo  vcl  ca- 
pite  minuro  ,  quam  rcpudiante.  Nam  qucmadmodum  rcpudiatio  fa&a  per 
Titium  qui  nihil  vnquam  iurishabuit  in  Jcgato  cuius  condicione  dcfccrn* 
eft  ,non  potcft  mulieriprodcflc  vt  ca  dccaula  plus  confequi  dcbeat ,  ficuti 
Papinianus  bretur ,  Ita  non  improbabilitcr  potcratquiscxiftimarc  nihil  dc- 
bere  mulicri  prodcifc  mortcin  vcl  capitisdiminutionem  cius  quiad  Jcgatunr 
^ujsEcudus  ncc  vtwjuam  admjfius  fuiflct|unccadiiutti  gotuiu^t..  Alitcx  tamca 
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Papiniano  vidctur,fubtilitcr  vt  folet,  animaducrtenti  pluspoflfe  in  hac  fpccic 
nvortem  vcl  c.ipitis  diminutioncm  Titij  quam  rcpudiationem,  quia  repudia- 
tio  praefuppoait  dclationcm  qua:  ii  nulla  htmcc  vliius  momcnti  cffe  rcpudia- 
tio  potcft.  Mors  vcro  vel  capitis  diminutio  Titij  no  arque  prarfupponit  quod 
fuerit  vnquam  ci  delatus  vfusfruc-his,&  quamuis  non  potucrit  ipltus  mortc  vcl 
capitisdiminutioncfiniri  vfusfruclus  qucm  ipfcnunquam  habuerir>hoctamc 
ad  rcm  non  pcrtinet,quia  quod  Papinianus  vult  mortuo  Titio  vcl  ca^itc  mi- 
nuto  vfumfruAum  fofum  ad  mulierem  fpc&are,non  eam  rationehabet  quaft 
finitus  fit  vfusfnt^us  quiTitiorcli3ns  fucrat  cum  ncc  inccpcritvt  in/.Ttfw 
vfusjruthts  <)<.eodtit.de  condic.&  dcmonflrScd  quia  fi  mulier  condicioni  paruil- 
fct  atquc  ita  Titius  quoquc  ad  partem  fuam  legari  &.  admitti  potuiflct  &  ad- 
miflus  fuilTctieo  poftci  fiuc  mortuo  fiuc  capitc  minuro  ius  adcrcfccdi  mulicr 
habuiflct.Hiberc  igitur  dcbet  ctiamfi  condicioue  dcrc&us fuerit  Titius  nc a- 
lioqui  noccat  mulicri  quod  ipfa nupfit.  Dices  Eadcm  ratiocinationc  probari 
poffe  ci  prodcflc  dcbereTitij  quoque  rcpudiarionc,  quxhaud  dubtc  prodcf- 
lct  G  mulier  conJicioni  pirui(Tet,quandoquidetn  co  cafu  no  fuiflfet  TitiuscJc- 
fcituscondicionc.  At  iam  rcfpondialiam  eaTe  racionctn  rcpuJhtionis  quain 
prorfus  neccffe  eft  nullius  cflc  momcnti,  cum  ab  co  faSa  fuit  qui  repudi.itio- 
nis  temporcnullum  ius  vnquam  habuit.EftqucmuIto  facilius  c\  fattorabilius 
vt  habcat  mulier  ius  adcrcfcc.Ii  in  partc  Titij  in  eum  cafum  quo  crat  habitura 
ctiamfi  Titio  acquifitus  fuiffct  vfusfrudus,  quam  vt  in  cum  cafum  quo  Titius 
repudiauerit,nc  minus  iuris  habeat  in  portionc  non  acquifita  Titio  quam  ha- 
bcrct  ft  acquifita  fuilfet.Solct  cnim  acquifitio  minucrcpotius  quam  augcrc  ius 
adcrcfccndi  q.imimo  pcnitusillud  cxtinguerecxtra  caufam  vfusfructns^./.i.f. 
interdum  de  vfitfr.adcref.ivnic.§.bis  ita  definiris  ]f.  de  caduc  tollend.  Dcr.iquc 
ius  adcrefcendi  quod  Papinianus  dat  mulicri  in  cum  cafum  quo  vfusfructus fi 
acquifitus  fuilfet  ctiaamiflus  cflct  totii  pcndct  cx  bcncficio  iuris  Sc  cx  metc  te 
ftatorismo  ctia  cxTitij  liuc  mortui  (iuc  capitc  minuti  voluntatccb  idq;  miru 
non  eft  faucri  hoc  cafu  mulicri,  cui  ctia  in  hoc  Icges  fauct  vt  pro  co  habcatur 
acft  condicioncm  impIcuilfct.Habct  cnim  hoc  ius  adcrcfcendi  fuo  iurcnocx 
perfona  Titij  qui  etiamfi  vfumfruchtm  aliquando  fibi  quxfiuinxt,dcfiiiTetta- 
mcn  habercfinito  vfufrud:u  .At  iu';  aJcrelccndi  fi  quod  habcrct  mulier  Titio 
repudiantcex  fola  Titij  voluntatc  proficifccrctur,qua?  tamcn  nuil  jmodo  cu- 
randa  eft  cum  in  ipfius  porcft.ttc  non  fim  vt  Icgttum  ftbi  acquircrcr.  Nam  cu 
eius  fit  nollc  cttius  cft  vcllc  vt  Jubct  rcgula  iuris,qtiid  intcrcflc  potclt  an  lcga- 
tum  rcpudictTitius>qiu  ncc  poflct  illud  fibi  acquircre  tamctfi  maximc  vcllct? 
/.4.  l.is potejh%./.fi qHU  extraneui.u.f.D.de  accj  bcre.Sc  rurfus  cum  cx  pcrfona 
&  cx  iurorcpudiantis  admittatut  quifquis  adcrcfccndi  iurc  admittitur  ad  rej  u- 
diatam  portioncm  quis  fcrat  mulicrcm  cjuamrumuis  cx  propria  perfona  fa- 
norabilcm  pltisiuris  fibt  acquircrc  rvpcrlonaTitij  qui  ius  nunquam  (ibi  dc- 
lattim  repudiauitPAtquc hanc  cgo  Papiniana?  fubtilitatis  rationc  adferri  poflc 
arbitror.Dcca?tcris  partibus  fuprarclar^dtftin&ionisBartoli  nihil iddimuh 
ania  omncs  corruunt  deftru&a  ca  prlma  propofitione  aux  habebat  ius  adcrc- 
fccndi  non  effe  infautorem  illius  quiadmittiturcx  iurc  Ipeciali.Quam  ctli  vult 
ct  iam  probarc  Bartolus  cx  l.$.$.fed  etfi  coittnflim  &  ex  l,\.file«au  dc  legat.pr*Jf- 
nihiltamcnagit.Nam  \nd.$.fed  etfi,  cum  Vlpianus  ponit  coniundimlcgatu 
fuilfc  vni  qui  fit  cx  libcris  vcl  parcntibus,&  altcri  qui  no  fit  cx  perfonis  exccp- 

tis  intclligic  dc  iis  qui  coimjCti  tucrint  vcrbis  tantum  ac  proiadc  qui  ab  inicio 
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partes  habucrunt,vt  &  in  Lplane  54.  $  ficoniuntltm  de  leg.\.&  d.l.re  conimti.  de 
/^4^.5. quod  &  figmricat  verba  illa  Sua fantum portto  ti  conferuabttUT.ixnct  quos 
idco  practor  non  vult  cffe  ius  adcrcfccndi  nc  fit  libcralior  tclbtorc  fi  totum 
dct  ci  cui  tcftator  non  nifi  partcm  dedit,Non  autcin,vt  vult  Bartolus,  qudd  i$ 
qui  vcllet  habere  ius  adcrelcendi  cx  iurc  tantum  fpcciali  admitutur.  At  tn  d.$. 
js/egata.idcm  Vipianus  cum  ponit  Icgata  niiifc  rclicta  liberis&  extraneis,  ne- 
«auciprarftan  cjua:  extrancis  rclicta  funt,non  tractat dc lcgatis  qux&  libcris  & 
extraneis  fimulac  coniun&im  rclictt  iucrint  coniunctionc  aliqua  rcaii  ,  vt 
propterea  miruui  non  h"tlcgatafolisextrancisrclicb,in  eo  reitamcnto  quod 
ruptom  fuit  per  bonorum  poflellioncm  contra  tabulas  licut  cxtrancis  mini- 
n*e  pnrftantur,  ita  nequc  iibcris  ptadtari  quibus  relufta  non  rucrunt.  Grteri 
omncs  loci  a  Bartolo adducti  probapt  cfie  ius  aikrefcenduquod  ipfum  tamcn 
fecundum  ca  quac  in  pracccdcntibus  dixuniis,(:c  accipi  fempcr  debet  ii  adftf  a- 
Hquaconiun<ftiorealisinterJcgatariosniiC  cx  urc  communi  Guc  cxfpcciali 
venientcsaut  fi  agatur  intcr  hctedes  vcl  bonorum  polfcflorcs  intcr  quo*  quan- 
tumuudifiundos  fempcr  cft  iusadcrcfccndi,Non  rationc  ilh  Barto|i,nc  quis 
dccedat  pro  partc  teftatus  &  pro  p.irte  inteftatus,  Ncc  illa  rurfus  cjuod  uortio 
adcrefcatportionictiamintcreosc]uoruiiia!tcr  ni  llcmodo  vocatus  Ut  ate- 
frarorc(vtraque  cnim  nos  fupra  retutauimus)fcd  ne  perfona  tcftatoris  aut  pa- 
trisfamilias  inteftato  dcfuncti  qua?  indiuidui  cit  rcpiarfcnrctur  pro  partc  pcr 
hcredcm  aut  pcr  bonorjjm  p'  flelforem  qui  hcredisloco  cft.  Scmpcrtamcn 
excipio  fpcciem  d  l fed  cum  oatrono  6.De  hnor.pojf.dc  cuius  fcntcntia  &  ratio- 
ne  iamfcr.pfimus  in  Err.7.Decadishuius,tam  multa  vt  cjuicquam  addcre  nunc 
fit  necciTc. 

F  l  N  1S  HEMISCHILIADIS. 
Lahs  Dee,G/oria  tota  Deo^ui  hac 
nobts  ociafecit. 
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